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1. KENNEDY J (Presiding Judge): I have had the benefit of
reading in draft the reasons to be published by Anderson J.
For the reasons which his Honour gives, I agree that this ap-
peal must be allowed and the order of Commissioner S A
Cawley dated 8 December 1998 quashed.
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2. The Ministry for Culture and the Arts was created out of
five existing Government agencies. Following its constitution,
the Ministry entered into negotiations with the respondents
with a view to concluding an industrial agreement. Those ne-
gotiations were protracted. Eventually, on 25 September 1998,
the Ministry forwarded to the first respondent for its consid-
eration what was described as the final draft of the agreement,
and informed it that the Ministry’s Chief Executives supported,
in principle, “a date of effect which reflects agreement be-
tween the parties which occurs prior to the curial process,
which includes consideration by both Treasury and the De-
partment of Labour Relations of the levels of productivity and
costs associated with the Agreement”.

3. By letter dated 16 October 1998, the first respondent sug-
gested an “implementation date” of 1 September 1998. The
Ministry responded through its Manager for Human Resources
by letter dated 22 October 1998, indicating that the “Execu-
tive Team have agreed in principle that, having endorsed the
draft Agreement themselves, they would support a submis-
sion to the [Industrial Relations Commission] that the date of
effect could be when the unions have signified agreement”.
This would in all probability, it was said, be advised after
ballots or meetings of members. Upon registration of the agree-
ment, the Manager wrote, he would amend the dates shown in
the various pay rates to reflect the Commission’s approved
dates. On the same day, the first respondent rejected the Min-
istry’s proposed implementation date, but the Ministry adhered
to its proposal. By letter dated 5 November 1998 the Ministry
advised the first respondent that, consistent with its previous
advice, the Executive Team would support the proposition at
the Industrial Relations Commission that the date of effect of
the agreement should be no earlier than 4 November 1998.
By letter dated 9 November 1998 the Ministry then indicated
that it would be referring the agreement in its final form to the
Cabinet Standing Committee for Labour Relations and to the
Industrial Relations Commission. Under the heading of items
to note, it included the “date of effect” of the agreement as
being 4 November 1998, which was the date on which the
first respondent advised the Ministry of the vote of its mem-
bers in favour of the agreement. On 12 November 1998, the
first respondent reluctantly accepted the date “as offered by
the employer ie: 4 November 1998”.

4. In the meantime, on 10 November 1998, the Ministry
had forwarded the agreement to the Department of Productiv-
ity and Labour Relations, indicating that the duration of the
agreement would be two years and that its Executive Team
had endorsed in principle establishing the date of effect as the
timing of the participating unions’ notification of acceptance
of the agreement following their own internal approval proc-
esses.

5. A labour relations adviser in the Department of Produc-
tivity and Labour Relations responded to the Ministry by letter
dated 23 November 1998 confirming Cabinet’s approval of
the Cabinet Standing Committee on Labour Relations having
endorsed the Ministry’s proposed industrial agreement 1998
and the memorandum of understanding; but the agreement
was said to be operative from the date of its registration by the
Commission, and not from the date previously agreed by the
Ministry.

6. The published Government Wages Policy and Workplace
Bargaining Guidelines, in cl 39, indicated that no
retrospectivity would be allowed in agreements, and that wage
increases other than individual workplace agreements were to
apply from the first pay period commencing on or after the
date of registration, or from any later date provided for in the
agreement. It is also to be noted that cl 51 of the Guidelines
required wage increases to be approved by the Government
before any formal offer was made to employees. The appel-
lant, in the course of negotiations with the respondent, appears
clearly to have had no regard to the Guidelines.

7. Clause 10(1) of the industrial agreement, as executed by
each of the parties and subsequently registered, was consist-
ent in its terms with the Guidelines. It provided as
follows—

“This agreement shall operate from the date on which
it is registered in the WAIRC and shall remain in op-
eration for a term of 24 months from the date of
registration.”

8. The Commissioner’s order, dated 8 December 1998, which
is the subject of these proceedings, provided—

“That on registration of the enterprise agreement between
the parties as expressed at 30 November 1998, the opera-
tive date for the purposes of calculating the first pay
increases due employees shall be deemed to be the date
of the commencement of the first pay period on or after
the 4th day of November 1998.”

9. Commissioner Cawley then made a second order pur-
porting to direct that the agreement “shall be and is registered
with effect on the 10th day of December 1998”. That order is
dated 12 January 1999. No issue has been raised regarding
the terms of that order or as to any effect it might have on the
terms of the agreement.

10. The terms of the first order are inconsistent with the
provisions of the agreement as finally registered, and the in-
tention was clearly to vary the terms of cl 10(1) of the
agreement. The power of the Commission to vary the terms of
an industrial agreement, however, is clearly circumscribed.
Section 41(3) of the Industrial Relations Act 1979 to which
Anderson J has referred is designed to ensure that the com-
mon intention of the parties is reflected in their executed
agreement prior to its registration. There has been no sugges-
tion that the Commissioner could have acted under s 41(3) of
the Act. As Anderson J has indicated, there is no other power
in the Commission to vary, or to require the parties to the
agreement to vary, an industrial agreement. It has no power to
impose an “agreement” on the parties.

11. ANDERSON J: This is an appeal from a decision of the
Full Bench of the Western Australian Industrial Relations
Commission dismissing an appeal from a decision of Com-
missioner S A Cawley of 8 December 1998 whereby she made
the following order—

“THAT on registration of the enterprise agreement be-
tween the parties as expressed at 30 November 1998, the
operative date for the purposes of calculating the first
pay increases due employees shall be deemed to be the
date of the commencement of the first pay period on or
after the 4th day of November 1998.”

12. The background to the matter is as follows. In June 1997,
the Civil Service Association of Western Australia Incorpo-
rated (“CSA”) started discussions with the Director General
of the Ministry for Culture and the Arts (“the Ministry”) for a
single enterprise agreement to replace a number of separate
registered enterprise agreements which were all due to expire
by December 1997. It was proposed that the single enterprise
agreement should replace the various agreements which had
been entered into by various agencies before the creation of
the Ministry in June 1997. These various agencies included
the Library and Information Services of Western Australia,
the Western Australian Museum, the Perth Theatre Trust, the
Art Gallery of Western Australia and others. The progress of
negotiations towards a single enterprise agreement was slow,
due mainly to complexities arising from the bringing together
of the various agencies with their different structures and con-
ditions. It was not until October 1998, approximately 16
months after discussions commenced, that negotiations pro-
duced a satisfactory proposal which the CSA could take to its
members for consideration. The slow progress was itself a
matter of discussion between the parties and the CSA had
made a proposal that, in the event that any agreement was
ultimately reached, it should have retrospective effect as to
the operative date for the first pay increase. The proposal was
that the operative date should be 1 September 1998. This pro-
posal was rejected and the issue remained unresolved until all
other terms and conditions for an enterprise agreement were
agreed upon. The Ministry then suggested that the operative
date for the first pay increase should be the date on which the
Ministry received formal notification of the endorsement by
CSA members of the enterprise agreement.

13. The CSA appeared to accept that proposal and proceeded
to ballot its members with respect to the enterprise agreement
and, on 4 November 1998, the Ministry was notified that the
agreement had been endorsed. The following day, the Minis-
try confirmed that the date of notification was to be the
operative date of the first agreed pay increase.

14. It seems that the bureaucratic arrangements in the pub-
lic sector are such that once a public sector employer has
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reached an agreement with relevant unions on an enterprise
bargain, the document is submitted to various government de-
partments for checking (as to whether policy standards and
financial cost standards and so on are met) and is then re-
ferred to a cabinet subcommittee for consideration and thence
to cabinet. There was evidence that this process usually takes
about two weeks and, in this case, cabinet approval was noti-
fied on 23 November 1998. The approval, however, was subject
to a number of conditions recommended by the cabinet stand-
ing committee on labour relations. One of the conditions was
that the agreement be “operative from the date of registration
by the Western Australian Industrial Relations Commission”.

15. This was tantamount to a rejection of the provision in
the agreement that its operative date for the purposes of the
first pay increase would be 4 November 1998. In its final form,
as presented for registration, the agreement in cl 10(1) pro-
vided that the agreement “shall operate from the date on which
it is registered in the WAIRC and shall remain in operation for
a term of 24 months from the date of registration”.

16. The parties agreed that they should invoke s 44 of the
Industrial Relations Act with respect to the question whether
the pay increases should be backdated to 4 November 1998 as
originally agreed, or whether they should start from “another
and prospective date from the date of this hearing (30 No-
vember 1998) based on whenever the parties’ agreement is
registered by the commission”. Section 44 is, of course, the
section which provides for compulsory conferences in the
Commission to resolve disputes by conciliation and, if neces-
sary, arbitration. Apparently, conciliation with respect to the
matter was unsuccessful and arbitration was embarked upon.
It was in this way that the matter came before Commissioner
Cawley, sitting as a Public Service Arbitrator. On completion
of the arbitration, Commissioner Cawley made the order set
out above. The Ministry appealed to the Full Bench on a
number of grounds, including that there were errors of fact in
the Commissioner’s reasoning, but mainly on the ground that
the order of the Commissioner amounted to an impermissible
variation of the industrial agreement. It was contended that an
industrial agreement may only be varied by the Commission
in accordance with the Industrial Relations Act and pursuant
to that Act an industrial agreement may only be varied by the
Commission for limited purposes, of which the purpose in
question (settlement of a dispute as to the content of the agree-
ment) was not one; and, further, that there was no power in
the Commission to make an order having retrospective effect
or, at any rate, to make a retrospective order having effect
antecedently to the date on which the application for the order
was lodged (in this case, 16 November 1998).

17. These contentions were rejected by the Full Bench. With
respect to these points, the reasons of the Full Bench may be
summarised as follows—

(i) The order made by Commissioner Cawley on 8
December 1998 was not an order which varied
the provisions of an industrial agreement. The
parties were not yet in agreement as to the op-
erative date of salary increases; and there was no
industrial agreement because, insofar as there was
an agreement between the parties, it had not yet
been registered.

(ii) The order did not have retrospective effect. There
was a dispute between the parties as to whether the
operative date of the salary increases to take effect
under the terms of the agreement should be 4 No-
vember 1998 or some later date and all that the
arbitrator did was to arbitrate that very issue.

None of the other grounds of appeal succeeded and the ap-
peal was dismissed. It is from that dismissal that the appeal to
this Court is brought.

18. The same grounds that were argued before the Full Bench
were argued before us. The grounds are expressed in the fol-
lowing way—

“(A) the order purported to vary an industrial agreement
otherwise than as permitted under the provisions of
the Industrial Relations Act 1979 (‘the Act’); and

(B) further and in the alternative, the order purported to
be given retrospective effect, which is not permitted
under the provisions of the Act; and

(C) further and in the alternative, the order purported to
be given retrospective effect prior to 16 November
1998 (the date upon which the Application leading
to the making of the order was lodged in the Com-
mission), which is not permitted under the provisions
of the Act.”

19. Of course, the Ministry did not seek to appeal to this
Court from the dismissal of so much of its appeal to the Full
Bench as depended on findings of fact.

Ground (A)
20. It must be accepted that the power of the Industrial Re-

lations Commission to vary industrial agreements is limited
and does not include a power to change the operative date of
an agreement. The primary power of the Commission to vary
an industrial agreement is contained in s 43 and that power is
limited to varying an industrial agreement for the purpose of
varying a stand-down provision. The Commission also has a
power under s 44(6a) to vary the operation of an “existing
award or industrial agreement” at or in relation to a compul-
sory conference under s 44, which is not this case. There was
no “existing industrial agreement” at the time of the making
of the order. The proceedings that were before Commissioner
Cawley were not a compulsory conference. They had pro-
gressed beyond compulsory conference to arbitration.

21. Pursuant to s 41(3) of the Act, the Commission may
require the parties to an industrial agreement to effect “such
variation as the Commission considers necessary or desirable
for the purpose of giving clear expression to the true intention
of the parties” before registering the agreement. This power is
clearly limited to the express purpose of “giving clear expres-
sion to the true intention of the parties”. Section 41(3) assumes
that the parties have actually reached agreement and empow-
ers the Commission to ensure that the agreement is expressed
in language which gives expression to the agreement that has
been reached. Clearly, that is not this case.

22. If, therefore, the order made by Commissioner Cawley
constituted the variation of an industrial agreement, there was
no power to make it. In my opinion, whatever may have been
its intent, it was not, in effect, such an order. An industrial
agreement is defined in s 7(1) as “an agreement registered by
the Commission under this Act as an industrial agreement”.
There was no such instrument at the time of Commissioner
Cawley’s order, which I take to be the date upon which the
order was deposited in the office of the Registrar, viz, 4 Janu-
ary 1999: McCorry v Como Investments Pty Ltd (1989) 69
WAIG 1000. The order is therefore not invalid on the ground
that it was an impermissible variation of an industrial agree-
ment.

Ground (B)
23. This ground presents greater difficulty. There are two

questions raised by it: (i) did the order in effect backdate the
industrial agreement? (ii) if yes, was there power to do so?

24. As to the first question, unless Commissioner Cawley’s
order is regarded as having the effect that the contractual rights
and obligations of the parties as to payment of salary are to
commence from 4 November 1998, her order has no effect at
all. It would be devoid of content. In substance and effect, the
Commissioner’s order means that important rights and obli-
gations of the parties under the agreement are to commence
from 4 November 1998 and that is to say no more and no less
than that the agreement (or that part of it) was to be effective
as from that date.

25. Mr Harris sought to argue on behalf of the unions that
the terms of Commissioner Cawley’s order did not purport to
give retrospective operation to the industrial agreement, be-
cause that is not what the order says.

26. It is true that the Commissioner’s order does not contain
words to the effect that the agreement itself shall commence
to operate from 4 November 1998, but that is no answer. To
say that important rights and obligations under an agreement
shall start from a certain date is, in substance, to say that the
agreement shall commence to operate from that date.

27. Neither is it an answer to say that the Commissioner
was arbitrating a dispute in accordance with the provisions of
s 44(9) and, for that purpose, was exercising discretionary
powers to resolve the dispute. That is how the matter got
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before the Commissioner, but the Commissioner did not have
unlimited powers and if there is no power to order that an
industrial agreement have retrospective effect, the making of
an order having such an effect cannot be supported on the
basis that it was made for the purposes of resolving an indus-
trial dispute.

28. Mr Harris submitted that the order “was not part of the
industrial agreement”. Of course, this is true in one sense. As
Mr Harris pointed out, no provision was introduced into the
agreement prior to its registration which incorporated the or-
der made by Commissioner Cawley. In the agreement as
registered, there is no provision to the effect that “the opera-
tive date for the purposes of calculating the first pay increases
due to employees shall be deemed to be the date of the com-
mencement of the first pay period on or after the 4th day of
November 1998”. However, this does not mean that the order
did not purport to give the agreement retrospective effect. The
respondents to this appeal would have to say that the order
stood as a discrete source of rights and obligations, separate
and distinct from and not arising out of the industrial agree-
ment. That, clearly, is not what was intended.

29. The plain fact of the matter is that the effect of the Com-
missioner’s order was to backdate that part of the agreement
providing for salary increases.

30. The second question, whether there is power to make an
order backdating part of an industrial agreement, can be con-
sidered with the next ground of appeal.

Ground (C)
31. In this ground of appeal the Ministry pleads, in effect,

that if there is a power to make an order having retrospective
effect, the power is limited: retrospectivity cannot extend be-
yond the date on which the application leading to the making
of the order was lodged in the Commission. The submission
is developed in the following way.

32. The Commission does have the power to make an award
retrospective in whole or in part. This power is conferred by s
39(3). The section is in the following terms—

“39(1) An award comes into operation on the day on
which it is delivered or on such later date as the Commis-
sion determines and declares when delivering the award.
(2) Subject to subsection (3) the provisions of an award
have effect on such day or days as is or are, respectively,
specified in the award.
(3) The Commission may, by its award, give retrospec-
tive effect to the whole or any part of the award—
(a) if and to the extent that the parties to the award so

agree; or
(b) if, in the opinion of the Commission, there are spe-

cial circumstances which make it fair and right so to
do,

but in such a case to which paragraph (b) applies, not
beyond the date upon which the application leading to
the making of the award was lodged in the Commission.”

33. Commissioner Cawley was not engaged in the process
of issuing an award on a reference under s 29 and the provi-
sions of s 39(3) were therefore not directly applicable.
However, the Commissioner was engaged in s 44 proceed-
ings and by s 44(13) it is provided in respect of such
proceedings that—

“Section 39 applies, with such modifications as are nec-
essary, to an order made under this section.”

34. This means that in the resolution of a matter under s 44,
including by way of arbitration, there is a power to make an
order having retrospective effect. The power is limited in the
same manner as the power to make retrospective awards is
limited. The retrospectivity cannot extend beyond the date on
which the proceedings were initiated.

35. The question is whether this provision is to be construed
as conferring a power on the Commission to order that an
industrial agreement have retrospective operation to a date
earlier than the date of its registration. In my opinion, it does
not.

36. It is settled that the Commission has no power to order
that an industrial agreement which is being accepted for reg-
istration is to have effect from a date prior to its registration.

That was laid down by this Court in Department of Commu-
nity Services v Civil Service Association of Western Australia
(1994) 74 WAIG 1709 in which Franklyn J said, at p 1712—

“There is nothing in the Act which authorises or permits
the Commission to order that an agreement registered as
an industrial agreement have effect from a date earlier
than the date of registration. By definition (see s 7) an
agreement only becomes an ‘industrial agreement’ when
registered as such. The Act gives effect only to the provi-
sions of an ‘industrial agreement’. To order that on
registration it have effect from a date prior to its registra-
tion is to purport to give effect to it as an industrial
agreement over a period of time when it was not in fact
such. That in my opinion, is clearly contrary to the provi-
sions of ss 7 and 41. In my opinion, the industrial
agreement took effect as such only from the date of its
registration.”

37. Mr Harris submitted that the case under consideration is
to be distinguished from Department of Community Services
v Civil Service Association because we are not here dealing
with the registration of an agreement but with a dispute as to
the operation of the agreement. That is true, and it is a distinc-
tion which was accepted as valid by the Full Bench, but, in
my respectful opinion, it is not a real distinction. The ratio of
Department of Community Services v Civil Service Associa-
tion is that the Commission has no power to make an order
that purports to give an industrial agreement any operative
effect prior to the coming into existence of the agreement.

38. In this connection, of course, a distinction may be made
between what the parties have agreed to and what the Com-
mission may order. To say that the Commission has no power
to order that an industrial agreement should commence from
a date earlier than the date on which the agreement came into
existence is not to say that an industrial agreement may not
have any retroactivity. It might well be possible for parties to
agree that certain entitlements are to begin from some earlier
date. That agreement will not have effect until it is registered
and then only from the date of registration and in that sense it
does not commence to operate until registered; but, arguably,
once it becomes effective, the parties are bound by its terms,
including those terms which impose obligations and confer
rights of a retrospective nature. I would not wish to be taken
as deciding this point, but raise it only to say that it is not the
issue in the case under consideration. We are not here con-
cerned with giving effect to the terms of a consensual
arrangement in which the parties have agreed that their rights
and obligations are to begin from a date prior to the making of
the agreement. We are concerned with whether the Commis-
sion can impose that state of affairs upon the parties. I am
afraid I cannot see how it can do so. A general power to make
retrospective orders in proceedings commenced by compul-
sory conference is not enough. It is one thing to say that there
is power to make retrospective orders in settlement of indus-
trial disputes under s 44. It is another thing to say that there is
power, against the wishes of one party, to backdate part of an
industrial agreement to a date anterior to the existence of that
agreement. The proposition involves a profound conceptual
difficulty.

39. The whole scheme of the Act in relation to industrial
agreements is based upon the notion of consensus. The idea
that terms of an industrial agreement can be arbitrated is at
odds with the fundamental principle of consensus. Put sim-
ply, an arbitrated “agreement” is not an agreement. I cannot
see how it falls within s 41(1). That section is in the following
terms—

“(1) An agreement with respect to any industrial matter
or for the prevention or resolution under this Act of
disputes, disagreements, or questions relating thereto
may be made between an organization or associa-
tion of employees and any employer or organization
or association of employers.”

40. There is nothing in s 7, which is the definition of “in-
dustrial agreement”, or s 41 which would support the notion
that an industrial agreement can be created in whole or in part
by coercive order of the Commission. The Commission has
no power to order an organisation to become a party to an
industrial agreement and, as has been pointed out, the powers
of the Commission to vary industrial agreements are extremely
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limited. This is for the obvious reason that rights and obliga-
tions conferred and imposed by the coercive order of a tribunal
are not agreements. In my opinion, it is this conception which
underlies the decision in Department of Community Services
v Civil Service Association. For the Commission to order that
an agreement operate from a date earlier than the agreement,
where the parties have not agreed that it have retrospective
effect, is tantamount to conferring rights and imposing obli-
gations which are not contained in the agreement.

41. In my opinion, that is the effect of the order in this case.
It purports to extend the industrial agreement beyond the terms
agreed upon. I can find nothing in the Industrial Relations
Act which empowers the Commission to do that.

42. In my opinion, the appeal must be allowed.
43. SCOTT J: I have read the reasons to be published by

Kennedy and Anderson JJ. I agree with those reasons and have
nothing further to add.

WESTERN AUSTRALIAN INDUSTRIAL APPEAL
COURT

Industrial Relations Act 1979.

Appeal No. IAC 6 of 1999
IN THE MATTER OF an appeal against the decision of the
Full Bench of the Western Australian Industrial Relations
Commission in matter numbered 189 of 1999 dated 16 July
1999

BETWEEN

Director General of the Ministry for Culture and the Arts

Appellant

and

The Civil Service Association of Western Australia
Incorporated

and Others

Respondents.

BEFORE—
JUSTICE KENNEDY (PRESIDING JUDGE)

JUSTICE ANDERSON
JUSTICE SCOTT.

4 February 2000.
Order.

HAVING heard Mr GTW Tannin (of Counsel) and with him
Mr MG Lundberg (of Counsel) for the Appellant, and Mr PL
Harris (of Counsel) for the Respondents, THE COURT
HEREBY ORDERS that—

1. The appeal be allowed; and
2. The order of Commissioner SA Cawley dated 8 De-

cember 1999 in matter No. PSA CR 85 of 1998 be
quashed.

(Sgd.) JOHN SPURLING,
[L.S.] Clerk of the Court.

FULL BENCH—
Appeals against decision of

Commission—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Robert Blakeman ATF The Blakeman Family Trust T/A
McBride’s Collectables and Giftware

(Appellant)
and

Joanne Gudgin
(Respondent).

No FBA 19 of 1999.
BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY
SENIOR COMMISSIONER G L FIELDING

COMMISSIONER S J KENNER.
22 February 2000.

Reasons for Decision.

INTRODUCTION
THE PRESIDENT: This is an appeal brought under s.49 of
the Industrial Relations Act 1979 (as amended) (hereinafter
referred to as “the Act”) against the whole of the decision of
the Commission, constituted by a single Commissioner, given
on 26 August 1999 in matter No 2088 of 1998.

By that decision, the Commission, formal parts omitted,
ordered and declared as follows (see page 21 of the appeal
book (hereinafter referred to as “AB”))—

“1. DECLARE THAT—
(a) The dismissal of Joanne Gudgin by the re-

spondent was harsh; and
(b) Reinstatement is impracticable.

2. ORDER THAT McBride’s Collectables and Giftware
pay Joanne Gudgin within 7 working days of the
date of this order—

(a) a sum equal to 3 weeks’ wages at the shop
floor rate by way of compensation for the dis-
missal which occurred; and

(b) the pro rata annual leave due to her for the
period between the last anniversary date of her
employment to the date of her dismissal cal-
culated at the rate at which her completed
periods of annual leave were paid to her.”

GROUNDS OF APPEAL
It is against that order that the appellant now appeals on the

following grounds, as amended—
“1) In relation to the level of compensation to be paid to

Miss Gudgin, the information before the Commis-
sion was incorrect as to the period between the date
of Miss Gudgin’s dismissal from McBride’s and her
commencement in her new job. The actual period
was shorter than that indicated by Miss Gudgin to
Commissioner Beech. Prior to the hearing and in
the company of the associate to Commissioner Beech
Miss Gudgin did state that she required compensa-
tion for a period of a shorter period than that indicated
to the Commissioner.
Miss Gudgin commenced her new position on the
14 December 1998. This information was not within
the knowledge of the applicant to this Appeal until
after the conclusion of the hearing into the original
matter.

 2) Commissioner Beech erred in his decision at page
five where he states that “dismissal might follow” if
the computer systems were ever threatened. It was a
highlighted condition of employment for Miss
Gudgin that dismissal would occur if any informa-
tion, the computer systems, or the confidentiality of
any information or the computer systems came un-
der any threat. This condition was frequently
conveyed to Miss Gudgin.
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 3) Commissioner Beech erred in his decision at page
six where he concludes that no further action was
taken against Mrs Sturrock over the matter. There
was no evidence before the Commissioner as to what
action was or was not taken in relation to Mrs
Sturrock’s part in the matter. Mrs Sturrock resigned
her position.

 4) Commissioner Beech erred in his decision at page
six where he concludes that Miss Gudgin was in re-
ceipt of two letters of commendation for her work
on the Shop Floor. The letters in question were writ-
ten as “Thank you” letters and to act to inform staff
that they had been paid a bonus. These letters were
issued generally and not particularly to Miss Gudgin.

 5) Commission (sic) Beech erred in his decision at page
seven in accepting Mrs Sturrock’s evidence to re-
solve the difference in evidence between Miss
Gudgin and Mr Blakeman in that Mrs Sturrock’s
evidence was knowingly false. Mrs Sturrock was not
present in Bunbury on the date in question, 9 No-
vember 1998, and was not accordingly working at
147 Victoria Street Bunbury on that date. The evi-
dence she gave concerning events occurring and
conversations held on that date is false.
That Mrs Sturrock was not present in Bunbury on
the date in question, 9 November 1998, was not
within the knowledge of the applicant to this Appeal
until after the conclusion of the hearing into the origi-
nal matter.

 6) In as much as there are matters were (sic) Miss
Gudgin’s evidence supports the evidence given by
Mrs Sturrock then this evidence is also false.

 7) Commissioner Beech erred at page eight in consid-
ering any evidence from Mr Blakeman concerning
the events of Thursday 12 November 1998 as the
Commissioner had ruled that such evidence was
hearsay evidence and therefore was not before the
Commission. Miss Gudgin was not dismissed for
any of her actions or her attitude relating to 12 No-
vember 1998.

 8) Commission (sic) Beech erred in his decision that
Miss Gudgin’s dismissal was harsh and that some
other disciplinary action could have been taken in
that he failed to consider the “size” of the respond-
ent in the original matter and in particular the number
of employees and the detrimental effect of creating
a position for Miss Gudgin to occupy. Since the first
quarter of 1998 to the current date the number of
retail assistance (sic) employed has been two. In-
deed since the departure of Mrs Sturrock a further
position has been dispensed with, therefore it is dif-
ficult to conclude that Miss Gudgin could have been
gainfully employed.

 9) The Commission erred in Law in accepting an ap-
plication from Miss      Joanne Gudgin in matter
2088/98, which was incomplete, Regulation 3(5),
in that there was no written statement of claim as
required under the provisions of Regulation 8(c).

10) The Commissioner erred in Law by his decision
to allow the Application of Miss Joanne Gudgin
to stand as an amended Application, Regulation
93, in that the Application, as submitted by Miss
Joanne Gudgin was incomplete and therefore
could not be accepted by the Commission, thus
there was no Application before the Commission
capable of being amended.

11) As no proper Application was made as required
by the Act, Section 29 (2), within the required
time limit of 28 days the Commission had no
matter before it.

12) In the alternative, if it can be found that the Com-
mission did have before it an Application capable of
amendment then, both the Regulations and natural
justice would require that the Respondent in the
matter was given an opportunity to be made aware
of the facts of the Applicants (sic) case prior to the
hearing or that the hearing be confined to those facts

which the Applicant had made known to the Re-
spondent before the hearing.

13) The Commission erred in requiring the appearance
of the Respondent on 15th July 1999 against the
advice of medical opinion.

14) In requiring the appearance of the Respondent the
Commission denied the Respondent natural justice
in that the Respondent was not competently repre-
sented.

15) The Commission erred in awarding compensation
to the Applicant in that there was no evidence be-
fore the Commission that the Applicant had suffered
any loss.

16) The Commission erred in awarding compensation
to the Applicant in that there was no evidence be-
fore the Commission to show that the Applicant had
taken any action to mitigate any losses that might
have been suffered.

17) The Commission erred in awarding compensation
to the Applicant without the Respondent having an
opportunity to examine the Applicant as to what ac-
tions she had taken to mitigate any losses that might
have been suffered.”

RELIEF SOUGHT
“Required Resolution—

 1) Based on the fact that so much of the evidence upon
which commissioner Beech relied upon from Mrs
Sturrock and Miss Gudgin was blatantly false the
current decision should be set aside and the matter
listed for a new hearing.

 2) At the very least the level of compensation to be
paid to Miss Gudgin should be recalculated to re-
flect the actual time period involved, that been (sic)
some four weeks and not five as stated by Miss
Gudgin.”

BACKGROUND
At the material times, the appellant, Mr Robert Blakeman,

as trustee of a family trust, operated a shop in Bunbury, in this
State, known as “McBride’s Collectables and Giftware”, which
sold collectables and giftware.

Mr Blakeman is an accountant with a small practice. He
also conducted a similar shop to McBride’s Collectables and
Giftware in Donnybrook, known as “Browse Inn”, and, in
addition, he has a rental property in Perth.

The respondent, Miss Joanne Gudgin, was employed by the
appellant from 1 April 1997 until her dismissal on 13 Novem-
ber 1998. She was initially employed as a sales assistant and,
in that position, she received two bonus payments together
with letters of commendation from her employer, on 1 March
1998 and on 24 April 1998 respectively.

On 1 June 1998, Miss Gudgin was appointed to the position
of Junior Office Administrator, and this meant that she no
longer worked on the shop floor unless the shop floor was
understaffed or particularly busy. Her primary duties were in
the upstairs office where she performed a range of duties par-
ticularly involved with the appellant’s computer system. This
involved, inter alia, the daily reconciliation of the till and till
rolls. The figures from the till rolls were corrected by her and
then entered into the computer. This work was in addition to
other work such as the daily checking of lay-by books and the
entering of invoices and cash receipts and so on. Miss Gudgin
was the only employee in the office area.

The shop floor was managed by a Manageress, Mrs Margaret
Sturrock and there were also two sales assistants. The appel-
lant’s wife, Mrs Blakeman, also worked on the shop floor,
although her authority in relation to Mrs Sturrock was not
entirely clear to the Commission.

For a three week period from 5 October 1998, Mr Blakeman
was overseas on business, and, on one occasion, during that
time, Mrs Sturrock asked Miss Gudgin to show her the weekly
sales figures on the computer. Mrs Sturrock had not made that
request before, and, indeed, she asked for the information to be
printed out. The sales figures were printed out and then placed
in a file. These sales figures were, on Mrs Sturrock’s evidence,
also examined by her on two other occasions.
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Mrs Sturrock mentioned to Mr Blakeman that she had seen
the weekly sales figures some time after he had returned to
Bunbury, about the end of October 1998. He became furious
when told, and, after speaking to Miss Gudgin, he informed
Mrs Sturrock that he intended to dismiss Miss Gudgin on the
following Monday, namely 9 November 1998. It is the evi-
dence of both Miss Gudgin and Mr Blakeman that he did not
dismiss her on that day. In fact, he dismissed her on the fol-
lowing Friday, 13 November 1998, on the spot, paying her
two weeks’ pay in lieu of notice and escorting her almost forth-
with from the premises.

Miss Gudgin then alleged, by way of application brought to
the Commission, that the dismissal was unfair, which allega-
tion and claim was denied and opposed by Mr Blakeman. There
was evidence before the Commission from Miss Gudgin, Mr
Blakeman and Mrs Sturrock, upon the hearing of the applica-
tion at first instance.

Mr Blakeman’s evidence was that Miss Gudgin had been
dismissed for misconduct. Mr Blakeman sought advice from
the Department of Productivity and Labour Relations regard-
ing the payments to be made to an employee who is dismissed
for misconduct and he paid Miss Gudgin two weeks’ wages
in lieu of notice, following that advice. Indeed, he had not
intended, but for that advice, to pay Miss Gudgin any pay-
ment in lieu of notice at all.

Further, although Mr Blakeman paid Miss Gudgin for her
completed periods of annual leave with leave loading, he only
paid until to her last completed anniversary date and did not
pay her pro rata annual leave.

Mr Blakeman told the Commission, in evidence, that he re-
garded Miss Gudgin’s showing Mrs Sturrock the weekly sales
figures on more than one occasion as being an act which went
to the heart of her employment because the computer system
contained not only the weekly sales figures but all aspects of
Mr Blakeman’s business activities. This was confidential in-
formation and Miss Gudgin had previously been informed
that she was not to divulge confidential information and that,
if she did so, she might be dismissed. This was a condition of
her employment which she breached and she was summarily
dismissed accordingly.

Miss Gudgin admitted that she printed off the sales figures
for Mrs Sturrock on three or four occasions but argued that
sales figures were not confidential, they were only a consoli-
dation of the various daily till tapes and the till tapes contained
information which was available to the staff in any event. Fur-
ther, her evidence was that at the end of each day the sales
staff did see the figures and saw how much they had made,
and, accordingly, she disputed the view which Mr Blakeman
took as to the seriousness of her act.

In addition, Miss Gudgin’s evidence was that she was ex-
pected to give information from the computer to other
employees, that information being as to quotes, lay-bys, price
lists and newsletters.

Her evidence was, further, that she did not regard herself as
having been dismissed because of the printing of sales fig-
ures, but because of her “attitude” which occurred one week
later than these events.

FINDINGS
The Commissioner at first instance made the following

findings—
1. Miss Gudgin admitted that she had been told that

confidentiality was viewed most importantly by her
employer.

2. She admitted that she had been told that the compu-
ter systems were most important and that, if they
were put under threat, dismissal might follow.

3. Miss Gudgin knew or ought to have known that Mrs
Sturrock’s request for information from the compu-
ter raised an issue which might concern her employer
and it was a request which had not been made to her
before.

4. Miss Gudgin had not been asked by anyone, even
Mr Blakeman, to run off that type of report before.

5. This was a request made to her on the only occasion
when there was a significant period of absence by
Mr Blakeman.

6. Miss Gudgin exercised her judgement against the
background of her having given some limited infor-
mation from the computer to other employees, even
though she had never been requested for and had
not provided sales figures.

7. The information on the computer contained the to-
tals and weekly and monthly averages which do not
appear on the till rolls.

8. Mrs Sturrock’s position was Manageress on the floor.
9. Miss Gudgin believed that the information was not

confidential.
10. The information on the computer is itself a result of

checking the till rolls for accuracy and correcting
mistakes and Miss Gudgin was not entirely correct,
therefore, when she said that the information on the
computer is what the staff see at the end of the day.
The information on the computer is not only more
accurate but is presented in a way which allows the
reader to compare, contrast and establish trends re-
lating to a part of the appellant’s business operations.

11. Mr Blakeman was justified in his view that that in-
formation was confidential.

12. Miss Gudgin made an error of judgement in print-
ing off the information and permitting Mrs Sturrock
to read it.

13. Miss Gudgin did not deliberately act in a manner
contrary to the interests of the business, but she ought
to have at least spoken to Mrs Blakeman and told
her what was happening during Mr Blakeman’s ab-
sence as she had been told to do.

14. The information which she showed on this occasion
was to the Manageress of the shop floor.

15. Although Mrs Sturrock did not hold a position of
authority over Miss Gudgin and did not have any
duties connected with the administration of the ap-
pellant, she was nevertheless in a management
position.

16. The Commissioner was impressed by Mrs Sturrock’s
evidence and had little difficulty reaching the con-
clusion that Mrs Sturrock made the request in the
best interests of her position and that of her employer.

17. The evidence of Mrs Sturrock, which the Commis-
sioner accepted, was that Mrs Sturrock expected to
be discussing improving the sales figures with Mr
Blakeman, and as the Christmas period approached,
she wished to gain some idea of sales performance
in preparation for that.

18. The Commissioner did not conclude that Mrs
Sturrock requested the information for any ulterior
motive at all and support for that conclusion might
be drawn from the fact that Mr Blakeman took no
disciplinary action against Mrs Sturrock. Mr
Blakeman may have been of the view that Mrs
Sturrock had no business requesting that informa-
tion, but he took the issue no further with her.

19. Although Miss Gudgin would have been able to print
off other information, there was no suggestion that
she did so although Mr Blakeman said that he just
did not know if anything else was in fact printed off.

20. The printing off of the sales figures was a single er-
ror repeated for a total of three or four times and
was not done for Miss Gudgin’s own gain or profit.

21. The evidence that sales staff do take an interest in
the sales of the various sections and even talk about
it together does mean that Miss Gudgin’s view that
the sales figures were not confidential did have some
support.

22. Although Miss Gudgin’s error amounted to miscon-
duct on her part, the Commissioner did not reach
the conclusion that it was a deliberate flouting of a
rule which went to the heart of her contract of em-
ployment.

23. Miss Gudgin was entitled to have taken into consid-
eration her previous good conduct, including two
letters of commendation received for her work on
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the shop floor and she was regarded as a good, if not
very good, employee. Accordingly, Miss Gudgin’s
error did not warrant dismissal.

24. Mr Blakeman initially had reached the conclusion
that he would not dismiss Miss Gudgin. He offered
her a new position on the shop floor in lieu of work-
ing in the office. Miss Gudgin’s evidence was that
she accepted the opportunity to return to work on
the shop floor. Mr Blakeman’s evidence was that,
after he had discovered that she had shown figures
from the computer to Mrs Sturrock, he would not
have her back to work in the office and he sent her to
the shop floor to reconsider her position.

25. Mr Blakeman’s evidence was that her attitude was
aggressive, her voice was raised and her body lan-
guage “demonstrated contempt for the situation”. He
said that there was not a vacant position on the shop
floor into which Miss Gudgin could simply be moved
and his intention was to allow her an opportunity to
reconsider her position.

26. The Commissioner accepted the evidence of Mrs
Sturrock as a truthful and impartial witness and ac-
cepted that Mrs Sturrock might have felt some
remorse if Miss Gudgin had been dismissed on the
Monday, as Mr Blakeman had said he would, but he
did not do so.

27. The Commissioner accepted Mrs Sturrock’s evidence
that Mr Blakeman spoke to her and said that he had
decided that Miss Gudgin would work on the shop
floor but be under the supervision of Mrs Blakeman.
The Commissioner accepted that Mr Blakeman also
told the junior staff this and that Mrs Sturrock as-
sumed that Mr Blakeman had decided not to dismiss
Miss Gudgin.

28. The Commissioner found as a fact that Miss Gudgin’s
employment continued from the Monday when she
returned to the shop floor until the following Friday,
which was the day upon which she was ultimately
dismissed. She, therefore, worked all day on the
Monday. She was absent due to illness on Tuesday
and Wednesday. On the Thursday she worked. Mr
Blakeman was not in the shop on the Thursday and,
on Friday morning, he dismissed Miss Gudgin.

29. Nothing occurred on the Thursday which would have
warranted her dismissal, on the evidence.

30. The Commissioner found that the dismissal was
harsh and, to the extent that Mr Blakeman’s deci-
sion to dismiss Miss Gudgin was due to some
perceived “attitude” on her part, the evidence does
not justify her dismissal for that reason alone.

31. It was common ground that reinstatement was im-
practicable and the Commissioner agreed with that.

32. Miss Gudgin admitted that the loss which she suf-
fered for which compensation should be awarded
consisted only of the wages she would have earned
between the date of dismissal and the date five weeks
later when she commenced in a new job. Although
she was not paid for the five week period, she did
receive two weeks’ wages in lieu of notice and, there-
fore, her financial loss was three weeks’ wages. An
order issued that she be paid a sum equal to that
three week period, together with any pro rata annual
leave due to her and the matter was determined ac-
cordingly, as the orders reflect.

ISSUES AND CONCLUSIONS
The appellant and respondent both appeared personally upon

the hearing of the appeal.

Application To Adduce Fresh Evidence
The appellant sought to adduce evidence on affidavit by

four witnesses who had not been called. These were affi-
davits sworn by Serena Gail Lines on 31 January 2000,
Tammy Lee Spalding, Jan Elizabeth Blakeman and Peter
Brian Rae on the same date. Mr Blakeman declared that
these affidavits were served upon the respondent, but she
denied receiving them, and the Full Bench adjourned to
enable her to read them.

S.49(4) of the Act requires that an appeal be heard and de-
termined “on the evidence and matters raised in the proceedings
before the Commission” at first instance. The Full Bench is
bound by this provision.

The evidence sought to be adduced was not adduced at first
instance, and, prima facie, is excluded from the hearing and
determination of this appeal by s.49(4) of the Act.

The Commission has long held, however, that fresh evidence
is admissible if—

1. The evidence could not, by reasonable diligence,
have been obtained at the hearing.

2. That, had it been adduced at the hearing, an oppo-
site result was likely.

3. That the new evidence is credible.
4. That evidence is admitted only sparingly because of

the public interest in the finality of litigation (see
FCU v George Moss Limited 70 WAIG 3040 (FB),
Sulman v Waratah Child Care Centre 79 WAIG 3196
(FB) and the cases cited therein, see, too, the case of
Orr v Holmes and Another [1948] 76 CLR 632 at
641-643 (HC)).

Those principles are, of course, applicable to the evidence
sought to be adduced in this case.

I would observe that a significant amount of evidence was
sought to be introduced by way of grounds of appeal and, in
some situations, by assertions from the bar table by the appel-
lant in the course of these proceedings and not by affidavit.

The Full Bench examined those affidavits so that it could
consider properly whether the evidence deposed to should be
admitted.

The evidence of Ms Lines was, in substance, that she had
been employed as a retail assistant at McBride’s Collectables
and Giftware since 1 August 1998. She deposed that, in Octo-
ber 1998, while Mr Blakeman was away in England, the
respondent was wanting to look for another job, but, if she
quit, she could not go straight on the dole; however, if she
were dismissed, she could. She also deposed that she had had
discussions with the appellant concerning a three month trial
or probationary period of employment and its extension. She
also gave evidence that neither Mr Blakeman or any other
person informed her that Miss Gudgin had been appointed to
a retail assistant’s position. Further, she deposed that, at no
time during the period 10 November 1998 to 13 November
1998, were Mr Blakeman, Mrs Margaret Sturrock and Miss
Gudgin present at the same time at the shop at 147 Victoria
Street, Bunbury. That, of course, was not a denial that Mrs
Sturrock was at work on 9 November 1998.

Ms Spalding gave evidence that she was employed as a re-
tail assistant at the appellant’s shop, commencing on 1 April
1997. She also gave evidence that Miss Gudgin said, in Octo-
ber and November 1998, that she was looking for another job.
There was also reference in her evidence to Miss Gudgin say-
ing that she would give Mrs Jan Blakeman, the wife of the
appellant, a nervous breakdown. She also deposed that Mrs
Sturrock was not at work on Monday, 9 November 1998, and
that Mr Blakeman did not inform the deponent or anyone else
that he had removed Miss Gudgin from the position in the
office to a retail position. In the affidavit, she deposed that she
heard Miss Gudgin speaking to Mr Blakeman in a loud and
aggressive voice.

Mrs Jan Elizabeth Blakeman, the wife of the appellant, de-
posed in her affidavit that she was the owner of two retail
outlets. She deposed, too, that Mrs Sturrock was not at the
premises on 9 November 1998 and that she was not informed
that Miss Gudgin had been removed from her administrative
position to the retail floor. On 13 November 1998, she de-
posed that the appellant informed her that he had dismissed
Miss Gudgin for misconduct and escorted her from the
premises. She also gave evidence that Mrs Sturrock resigned
on 2 December 1998, effective as at 16 December 1998, but it
is not at all clear why this occurred.

None of the evidence of these witnesses was before the
Commission at first instance.

Mr Blakeman’s case, at first instance, and upon appeal, was
that he had dismissed Miss Gudgin for misconduct because she
had printed off materials for Mrs Sturrock from the computer.
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The substance of the findings of the Commission at first
instance were as follows—

1. Miss Gudgin had not acted in a manner deliberately
contrary to the interests of the appellant in printing
off material for Mrs Sturrock.

2. No disciplinary action was taken against Mrs
Sturrock and this was some measure of her act.

3. Miss Gudgin’s error amounted to misconduct, but it
was not a deliberate flouting of a rule which went to
the heart of the contract of employment.

4. Further, her previous good conduct was relevant.
5. Her error did not do harm to the business.
6. Her error of judgement did not warrant dismissal.
7. Other disciplinary measures could have been taken.

There was a conflict in evidence between Mr Blakeman’s
evidence that he told Miss Gudgin that she would have to
return to the shop floor and Miss Gudgin’s evidence that she
was to have a retail position. His evidence was that he told her
to return to the shop floor to reconsider her position and that
her attitude was aggressive, her voice was raised, her body
demonstrated “contempt for the situation”. He told her that he
was not going to pay her for nothing and that she should work
on the shop floor for that day.

The Commissioner at first instance found that her employ-
ment continued from the Monday when she returned to the
shop floor, that she was absent on Tuesday and Wednesday,
that she returned on Thursday, 12 November 1998 and worked
all day on the shop floor, and she was dismissed on Friday, 13
November 1998. That finding was not in dispute.

The Commissioner did find that the dismissal was harsh
and, to the extent that Mr Blakeman’s decision was due to
some “perceived attitude” on her part, the evidence did not
justify her dismissal for that reason alone.

I should observe, first, that there was no evidence or no
submissions that the evidence of Mrs Jan Blakeman and the
other two employees was not available at the time of the hear-
ing at first instance. Indeed, it would seem entirely prudent,
given the length of time which expired between the dismissal
and the filing of the application and the hearing of the matter,
that the appellant should have made enquiries about what oc-
curred of Mrs Sturrock, who remained in his employ for one
month after, and of his other employees and Mrs Blakeman.
There is no evidence that he did. He was asked at the hearing
at first instance whether he wanted to call any other witnesses
and did not seek to do so. I am not satisfied that that evidence
could not have been obtained by reasonable diligence “at trial”.

Secondly, it is not at all clear how this should affect the
result and, particularly, how it could achieve an opposite re-
sult.

The fourth affidavit is that of Dr Peter Brian Rae, who, at
the material time, was Mr Blakeman’s medical practitioner.
The substance of his evidence, as deposed to, was that Mr
Blakeman had been treated for several years for a life threat-
ening disease called Churg-Strauss Syndrome, and that from
9 July 1999, after he received chemotherapy, Mr Blakeman
required treatment, including treatment in hospital.

On 12 July 1999, Dr Rae issued Mr Blakeman with a medi-
cal certificate stating that he was unfit for work. Dr Rae deposes
in his affidavit that in his professional opinion Mr Blakeman’s
medical condition on 15 July 1999 rendered him incompetent
to make important decisions, to give evidence before the Com-
mission, or in any other way to participate in a hearing in the
Commission.

The evidence that was sought to be adduced could not pos-
sibly have achieved an opposite result. The facts on which the
finding of misconduct justifying dismissal occurred were not
substantially in issue. The evidence of Mrs Sturrock and Miss
Gudgin was that the information alleged to have been printed
off was so printed off. It is clear that it was not done with Mr
Blakeman’s permission because he was away. The finding of
the Commission was that Miss Gudgin did, in so doing, com-
mit misconduct. Mr Blakeman’s case, at first instance, and
upon appeal, was that Miss Gudgin had committed miscon-
duct in this manner and that this justified the dismissal.

The Commission at first instance found that the misconduct
did not go to the heart of the contract of employment. In other

words, having accepted that there was misconduct, the Com-
missioner did not accede to Mr Blakeman’s submission that
the misconduct was such as to warrant dismissal. The only
evidence contained in the affidavits which might effect that
finding was that Miss Gudgin had said that she was looking
for another job, but needed to be dismissed so that she could
receive unemployment benefits. That was not put to her at the
first hearing, even though the witnesses were Mr Blakeman’s
employees and the information was available to him, one would
have thought. Further, Miss Gudgin’s own evidence was a
denial that her conduct amounted to grounds for dismissal,
and she called evidence to support that. As I have already
said, she admitted in evidence, and, indeed, gave evidence, as
to facts which constituted misconduct. Hence, even if the evi-
dence were admitted, no opposite result could properly be
achieved. Her act either constituted misconduct meriting dis-
missal or it did not. The Commission at first instance found
that it did not and gave reasons therefore.

Evidence as to whether Mr Blakeman told the deponents of
the affidavits, or some of them, that Miss Gudgin would go to
the retail floor or that he did not does not advance the matter
at all.

I am not satisfied that, even if the evidence of Mrs Blakeman
and the other two witnesses were admitted, that it would fea-
sibly bring about an opposite result.

As to the credibility of the witnesses, that was not tested by
cross-examination, nor was it asserted, but it is not necessary
to make any finding on that point.

I am not satisfied, for the reasons which I have expressed,
that the evidence of the deponents of the affidavits could be
admitted, having regard to s.49(4) of the Act.

The fact of the matter is that the Commission at first in-
stance found that there was misconduct, but found that the
dismissal was harsh and oppressive given the nature of the
offence which was entirely admitted in evidence by Miss
Gudgin.

Even, put at best, the appellant’s evidence does not detract
from the correctness of the findings made by the Commission
as to the fairness of the dismissal. In any event, the case ad-
duced on matters of merit was similar to that argued before
the Full Bench on appeal, and, indeed, fully argued.

I now turn to the evidence of Dr Rae. A fair reading of
the transcript reveals that the case was competently con-
ducted by the appellant who did not seek an adjournment
at any time, and who did not produce any evidence that he
was medically unfit to proceed with the matter. In par-
ticular, he sought to produce no medical certificate or no
affidavit evidence.

The matter had come on for hearing, having been ad-
journed from 28 April 1999, to take into account Mr
Blakeman’s then medical condition. He was then given
notice that the matter was re-listed for hearing on 15 July
1999 and that notice was forwarded to the parties by the
Associate to the Commissioner on 12 May 1999. There
was, as I said, no application for an adjournment on 15
July 1999, and no decision to proceed in the face of any
objection to the matter proceeding by Mr Blakeman. There
was oral evidence from the bar table to the Full Bench,
not sought to be adduced by affidavit, that the Associate
to the Commissioner had told the appellant that he would
not obtain an adjournment if he wanted one. There is no
other evidence of that, and, given the circumstances, I at-
tach no weight to that unsworn evidence. To do so would
be dangerous. Again, neither of the first two tests referred
to above have been met. I am not satisfied that there would
have been any opposite result obtained and the evidence
of Dr Rae must have been available at the time of trial.

The appellant had no witnesses to call when he was asked,
as I have observed, and there was no evidence that, if an ad-
journment were granted, it would have altered the result.

Discretionary Decision
The decision itself was a discretionary decision, as that is

defined in Norbis v Norbis (1986) 65 ALR 12. The Full Bench,
therefore, may not substitute its decision for that of the Com-
mission at first instance unless the appellant establishes that
the exercise of the Commission’s discretion miscarried, ac-
cording to the principles laid down in House v The King [1936]
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55 CLR 499 (HC) (see also Gromark Packaging v FMWU 73
WAIG 220 (IAC)). Only then can the Full Bench substitute
the exercise of its discretion for that of the Commission at
first instance.

GROUNDS OF APPEAL
There are seventeen grounds of appeal.

Grounds 1, 15, 16 and 17
Ground 1 contains, in part, a statement of evidence in that it

refers to evidence that the respondent commenced her new
employment on 14 December 1998 and that evidence was not
before the Commission at first instance. That evidence, also,
was not the subject of an application to adduce it as fresh
evidence along with the other evidence sought to be included
which was all on affidavit. This evidence was not on affidavit.

The evidence before the Commission of Miss Gudgin was
accepted by the Commissioner and that was that she was un-
employed for five weeks after her dismissal, that she was paid
two weeks’ holiday pay for the year before, had not been paid
her accrued holiday pay for the year current for her dismissal
because the appellant, as he asserted, claimed that he was not
obliged to pay it because of her misconduct. That was not
challenged in cross-examination.

The Commissioner concluded that she was unfairly dis-
missed, notwithstanding the alleged misconduct and, prima
facie, therefore, inherent in his finding was that she was enti-
tled to reinstatement. However, it was common ground and
properly found that reinstatement was impracticable. The
Commissioner then went on to make a finding as to loss. The
loss caused by the unfair dismissal was properly found on the
evidence of the respondent, accepted by the Commissioner,
to be an amount equal to five weeks’ pay, less two weeks’
wages in lieu of notice paid to her, and an amount equal to
three weeks’ wages together with any pro rata annual leave
due to her by way of an entitlement, was, therefore the amount
ordered to be paid. That was the uncontradicted evidence.

There was no error in the finding as to loss because of the
evidence before the Commission and the assessment of the
figure for compensation for that loss. The loss was duly es-
tablished and it was open to the Commissioner to find as he
did (see Bogunovich v Bayside Western Australia Pty Ltd 79
WAIG 8 (FB) and the other cases cited therein and Growers
Market Butchers v Backman 79 WAIG 1313 (FB)).

There was ample and not seriously controverted evidence
of loss and no attempt by the appellant at first instance to
raise the question of mitigation as he was required to do (see
the rules laid down by the Full Bench in Growers Market
Butchers v Backman (FB) (op cit)). The appellant had every
reasonable opportunity to raise the question of mitigation or
lack thereof in cross-examination and otherwise and did not
do so. He cannot now say that mitigation was not raised and
claim it to be an error.

For those reasons, grounds 1, 15, 16 and 17 are not made
out.

Grounds 2, 3, 4, 5, 6, 7 and 8
These grounds go to the merits of the Commissioner’s find-

ing of unfair dismissal. By ground 2, the appellant complains
that the Commissioner erred in his decision (see page 15 (AB))
in observing that Miss Gudgin admitted that she had been
told that confidentiality was viewed most importantly by her
employer, that the computer systems were most important and
that, if they were put under threat, dismissal might follow.

Mr Blakeman’s evidence was (see page 42 of the transcript
at first instance) that Miss Gudgin had been told by him on
numerous occasions that what was in the office stayed in the
office, and that trust and confidentiality were most important
and that, if she was ever found in breach of the trust placed in
her, she would be dismissed immediately. That evidence re-
ally took the matter no further, the Commissioner observed.

The Commissioner went on to observe that Miss Gudgin
knew or ought to have known that Mrs Sturrock’s request for
information from the computer raised “an issue that might
concern her employer”. Miss Gudgin had not printed off sales
figures before for any other employee, but she had printed off
other material for employees, including invoices. She, there-
fore, gave evidence that she believed that the information was
not confidential and this evidence was accepted. She also gave

evidence that she was a junior being asked, by the Manager
on the floor, for that information.

The Commissioner correctly found that, on the evidence,
Miss Gudgin did not harm the business. It was open to find
that she acted in good faith, but erroneously, as the Commis-
sioner held. There was no evidence otherwise. The
Commissioner clearly did not accept the appellant’s evidence
that the information was taken home by Mrs Sturrock and
was correct in not accepting such evidence because that evi-
dence was not put to either of the two witnesses for the
respondent, and the rule in Browne v Dunn (1894) 6 R 67
(HL) would apply. One must conclude, therefore, on the basis
of the principle in Abalos v Australian Postal Commission
[1990] 171 CLR 167, that that evidence was not accepted.

The Commissioner, too, observed, that Mrs Sturrock re-
ceived no criticism at the time by Mr Blakeman for her part in
these events. At least there was no evidence before the Com-
mission to that effect.

As to the letters of commendation referred to in ground 4,
there is no merit in that ground. Whether the letters were is-
sued generally or to the respondent is not the point. The fact
is that, in March and April 1998, Miss Gudgin was thanked
for her work and paid a bonus on two occasions by Mr
Blakeman. There was, therefore, evidence that her work was
commended on two occasions.

As to ground 5, there was no evidence that Mrs Sturrock’s
evidence was false or erroneous or that she was not in Bunbury
on 9 November 1998 before the Commission at first instance.
There was no evidence that she was not at work at 147
Victoria Street, Bunbury. In any event, whether she was or
was not, the evidence of both Miss Gudgin and Mr Blakeman
is clear. She was not dismissed on Monday, 9 November 1998.
She was told to work on the shop floor, whether, as she be-
lieved, as part of different employment or, as Mr Blakeman
said, because he did not want to pay her for doing nothing. It
is not really to the point that she was offered a permanent job
on the shop floor or not.

The appellant, as he told the Commission, dismissed her
because of her making the material available from the compu-
ter to Mrs Sturrock, although he made complaints about her
contemptuous attitude as well. For all of those reasons, ground
5 is not made out.

As to ground 6, the evidence of Mrs Sturrock did not affect
the fact that there was misconduct found. Accordingly, it is
not a ground which has merit.

As to ground 7, having regard to the events of Thursday, 12
November 1998, the Commissioner adverted to Mr
Blakeman’s complaint about Miss Gudgin’s attitude. There
was, as the Commissioner observed correctly, no evidence that
Miss Gudgin acted on that day in a manner which would war-
rant the dismissal. As I understand it, that also is Mr
Blakeman’s case. The Commissioner then properly dealt with
the cause of the dismissal as being the alleged breach of con-
fidence.

Having excluded the hearsay evidence referred to in ground
7 and based on all of the admissible evidence, the Commis-
sioner’s observation was quite correct. There was no evidence
justifying a dismissal relating to events on Thursday, 12
November 1998. Ground 7 is misconceived, therefore, and
not made out.

Ground 8 is flawed because it is a ground which also con-
tains allegations which were not before the Commission, by
way of evidence, at first instance. It was open to the appellant,
given the nature of Miss Gudgin’s good work record before
these events, to discipline her in an alternative manner. There
was no attempt at the time to discipline her in an alternative
manner, for the Commissioner to observe and to find that less
drastic disciplinary action could have been selected. This would
not have necessitated her removal from her current position.

Indeed, it was open to the Commissioner to find unfairness
in that Miss Gudgin was treated somewhat differently from
Mrs Sturrock who had initiated the event.

In my opinion, the giving of material to a superior by a
junior and fellow employee in the workplace, was not found
to have done harm to the business, was not ventilated outside
the business, did not cause detriment to the employer and con-
sisted of material which was substantially and, at least in its
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raw form, available to employees on the shop floor, and when
there was uncontroverted evidence that Miss Gudgin did pro-
vide as part of her duties other computer information to fellow
employees, were facts which amply justified the finding that
the misconduct (if misconduct it were) did not go to the heart
of the contract. In any event, there was ample reason, there-
fore, to find that a lesser disciplinary course could have been
taken.

Grounds 9, 10, 11 and 12
These grounds attack the original application filed by the

respondent in these proceedings.
First, it is said that the Commissioner erred in law in ac-

cepting an application which was incomplete, particularly
because there was no written statement of claim as required
by Regulation 8(2)(c) of the Industrial Relations Commission
Regulations 1985 (as amended). Regulation 8(2)(c) reads as
follows—

“8. Applications to the Commission
.....
(2) A Notice of Application shall —

.....
(c) have attached a written statement of claim

which clearly and concisely specifies the ex-
act nature of the relief sought and the purpose
of the application.”

The application does contain a written statement which was
comprehensible enough to enable the appellant to file a writ-
ten answer and counter-proposal. He did so and his case in
evidence and his submissions, on a fair reading of the tran-
script, followed such answer and counter-proposal. There was
sufficient, therefore, in the application and particulars to let
the appellant know the nature of the claim against him and to
enable him to answer it, both by his written answer and upon
the proceedings before the Commission at first instance. There
was a competent application before the Commissioner and
the leave given to amend it was properly and competently
given.

The appellant suffered no disadvantage. Indeed, he gave no
indication to the Commission at first instance that he required
an adjournment; nor did he seek further particulars. Indeed,
when he was asked at the conclusion of his own evidence
whether he wished to call further witnesses, he did not say
that he did.

The giving of particulars do not involve the outlining of the
evidence to be given and to claim that it does is a claim in
error.

For those reasons, there was no denial of natural justice,
“no disadvantage to the appellant”. The ground is not made
out.

Grounds 13 and 14
There was no evidence before the Commission at first in-

stance of any medical incapacity on the part of the appellant
when the application was listed for hearing and when it came
on for hearing, save and except what is referred to in corre-
spondence between the Associate and the parties. Indeed, it
would seem that the adjournment in April 1999 was granted
and the matter was fixed, having regard to the appellant’s
medical condition. No application was made to adjourn and
the oral evidence of the appellant that he was told by the Com-
missioner’s Associate that he could not obtain an adjournment
was given from the bar table and not sought to be adduced on
affidavit as other fresh evidence was. I have referred to this
matter earlier in these reasons.

As to the allegation in ground 14 that the Commissioner
required the appearance of the appellant, there is no sug-
gestion in the transcript that he was required to appear.
The matter was listed for hearing, the appellant was given
notice of the hearing, he was given a fair and reasonable
opportunity to be heard and present his case, and, whether
he chose to be represented by counsel was a matter for
him entirely. He did not complain that he was, in any way,
disadvantaged at the time by that and, in any event, that is
a matter for him. The Commission at first instance has
and had no duty to require a party to be represented by
counsel before the matter proceeded.

FINALLY
For all of those reasons, there was no error in the exercise of

the discretion demonstrated upon the grounds of appeal. No
other ground of appeal was made out, and, for all of those
reasons, I would dismiss the appeal.

SENIOR COMMISSIONER G L FIELDING: I have had
the advantage of reading the reasons for decision prepared by
the President. I agree that there is no substance in any of the
grounds of appeal, essentially for the reasons advanced by the
President.

Insofar as the grounds of appeal attack the findings of fact
made by the learned Commissioner, they are entirely without
merit. There was ample evidence to support the findings made.
The learned Commissioner was faced with conflicting evi-
dence and it was his task, as always, to resolve that conflict
with the benefit of hearing the evidence and observing the
witnesses. The fact that the learned Commissioner resolved
the conflict by preferring the testimony of persons other than
the Appellant does not make the finding erroneous.

Likewise, there is no basis for questioning the learned Com-
missioner’s conclusion that the dismissal was harsh. On the
facts as the learned Commissioner found them it was almost
inevitable that the dismissal would be found to be harsh. Cer-
tainly, his assessment was one open to him on the facts. It
does not follow, as the Appellant argued, that because the
employee was guilty of misconduct that dismissal was thereby
warranted. It is necessary that all the circumstances surround-
ing the misconduct be taken into account. The learned
Commissioner took the view that her misconduct involved an
error of judgment rather than a deliberate flouting of the rules
made by the Appellant. He accepted that the Respondent’s
conduct may have warranted some disciplinary act but, for
the reasons he explained, did not warrant dismissal. That was
a fair and reasonable assessment in all the circumstances.

Furthermore, in my opinion there was sufficient evidence
to justify the awarding of compensation in the amount ulti-
mately fixed by the Commission. The Applicant testified that
it took her approximately five weeks to find alternative em-
ployment. Although she did not expressly state that in the
interim she was unemployed, it is not reading too much into
her evidence to conclude that she was unemployed in that
period. In the circumstances, it was perfectly legitimate for
the learned Commissioner to use, as the basis for fixing com-
pensation, the fact that she was unemployed for five weeks.
Contrary to the submission of the Appellant, it is not for a
dismissed employee to show that she has mitigated her loss
but for the employer to show that she has not. There was no
evidence to indicate that the Respondent had not attempted to
mitigate her loss, such evidence as there was indicates that
immediately upon her dismissal she attended upon the Com-
monwealth Employment Service to seek alternative
employment and thereafter underwent six interviews before
obtaining alternative employment.

The remaining grounds of appeal put in issue what are es-
sentially procedural matters. In this regard it is well to mention
that by reason of section 26 of the Industrial Relations Act
1979 the Commission is enjoined to exercise its jurisdiction
without regard to technicalities or legal forms. Many of the
objections raised by the Appellant, notably the suggestion that
the Notice of Application was incomplete in that it was not
accompanied by a written statement of claim and thus no
proper application was made within the required time limit
and hence there was no application capable of being amended,
really invited the Commission to act in a way the Act expressly
says it should not act. In any event, there is no basis to suggest
that the Notice of Application was inadequate. It adequately
set out the details of the claim for the relief sought and the
circumstances giving rise to the request for that relief. Fur-
thermore, as the learned Commissioner observed, the
Commission is not a court of pleadings and the nature of the
jurisdiction was such that there should be a “recognition that
an application form filled out by an individual employee may
well not be drafted in the manner that a lawyer might draft it”.

Perhaps the most serious complaint made by the Appellant
is that the learned Commissioner “erred in requiring the ap-
pearance of the (Appellant) on 15th July 1999 against the advice
of medical opinion” and denied the Appellant natural justice
in that he “was not competently represented”. In this regard
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there is nothing on the record to indicate that the Appellant
ever formally asked for an adjournment. Apparently he made
enquiries some time before the hearing date as to whether the
matter could be put off and says he was informed, not surpris-
ingly, that it would be necessary for him to appear on that
date. Adjournments are not ordinarily granted simply for the
asking and still less, without input from all parties. The grant-
ing or refusal of an adjournment is as much a matter for
reasoned judgment as is the determination of the substantive
matter in issue. More often than not that requires a full expla-
nation of the reasons for the adjournment and balancing the
competing interests of the respective parties. When the matter
came on for hearing the Appellant did not ask for an adjourn-
ment nor in any way indicate that he was indisposed. Instead,
from the outset he raised a number of preliminary issues sug-
gesting that the application should be dismissed for a number
of technical reasons. When those objections were overruled
he did not take the opportunity to seek an adjournment but
rather participated fully in the proceedings which followed.
Indeed, far from being inhibited in the presentation of his case,
he cross-examined the Applicant and the witness called by
her, at length. As well, he gave evidence himself followed by
a lengthy closing submission. In the circumstances, I find it
difficult to accept that he was in any way prejudiced in the
conduct of his case.  It is not open to say that the Appellant
was denied competent representation by the learned Commis-
sioner. When and by whom he is to be represented is a matter
for him, not a matter for the Commission. He had ample
notice of the hearing, during which time if he so desired, he
could have sought advice regarding representation but he
clearly thought that unnecessary.

The Appeal should be dismissed.
COMMISSIONER S J KENNER: I have had the advantage

of reading in draft the reasons for decision of the President.
For the reasons expressed by the President, I agree that the
appeal should be dismissed. I do not wish to add anything
further.

THE PRESIDENT: For those reasons, the appeal is
dismissed.

Order accordingly
APPEARANCES: Mr R Blakeman on his own behalf as

appellant
Ms J Gudgin on her own behalf as respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Robert Blakeman ATF The Blakeman Family Trust T/A
McBride’s Collectables and Giftware

(Appellant)

and

Joanne Gudgin
(Respondent).

No FBA 19 of 1999.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY
SENIOR COMMISSIONER G L FIELDING

COMMISSIONER S J KENNER.

22 February 2000.

Order.
This matter having come on for hearing before the Full Bench
on the 1st day of February 2000, and having heard Mr R
Blakeman on his own behalf and Ms J Gudgin on her own
behalf, and the Full Bench having reserved its decision on the
matter, and reasons for decision being delivered on the 22nd
day of February 2000 wherein it was found that the appeal
should be dismissed, it is this day, the 22nd day of February
2000, ordered and directed as follows:—

(1) THAT the appellant be and is hereby granted leave
to amend the grounds of appeal by inserting, after
the existing ground 8, those grounds numbered

1 to 9 thereof in accordance with the schedule headed
“ Amendments to Grounds of Appeal” which are to
be numbered 9, 10, 11, 12, 13, 14, 15, 16 and 17
and added to the Appeal Book as pages 3A and 3B.

(2) THAT the application by the appellant herein to ad-
duce new evidence through the affidavits of Serena
Gail Lines, Tammy Lee Spalding, Jan Elizabeth
Blakeman and Peter Brian Rae be and is hereby dis-
missed.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Robert Blakeman ATF The Blakeman Family Trust T/A
McBride’s Collectables and Giftware

(Appellant)

and

Joanne Gudgin
(Respondent).

No FBA 19 of 1999.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY
SENIOR COMMISSIONER G L FIELDING

COMMISSIONER S J KENNER.

22 February 2000.

Order.
This matter having come on for hearing before the Full Bench
on the 1st day of February 2000, and having heard Mr R
Blakeman on his own behalf and Ms J Gudgin on her own
behalf, and the Full Bench having reserved its decision on the
matter, and reasons for decision being delivered on the 22nd
day of February 2000 wherein it was found that the appeal
should be dismissed, it is this day, the 22nd day of February
2000, ordered that appeal No FBA 19 of 1999 be and is hereby
dismissed.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Burswood Resort (Management) Limited
(Appellant)

and

The Federated Liquor and Allied Industries Employees’
Union of Australia, Western Australian Branch, Union of

Workers
(Respondent).

No FBA 31 of 1999.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER G L FIELDING.

24 February 2000.
Order.

The Notice of Appeal herein, having been filed in the Regis-
try of the Commission on the 15th day of November 1999,
and having been served upon the respondent on the 16th day
of November 1999, and a Declaration of Service of the same
having been filed in the Registry of the Commission on the
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16th day of November 1999, and Counsel for the abovenamed
appellant, on the 4th day of February 2000, having filed a
Notice of Discontinuance in the Registry of the Commission,
and the abovenamed respondent, on the 18th day of February
2000, having advised the Commission, in writing, that the
respondent did not object to the appeal being discontinued by
the appellant, and the Full Bench having decided that the con-
sent to the discontinuance of the appeal constituted special
circumstances so as to exempt the parties and each of them
from further compliance with Regulation 29 of the Industrial
Relations Commission Regulations 1985 and having so ex-
empted them, it is this day, the 24th day of February 2000,
ordered, by consent, as follows—

(1) THAT there be leave and leave is hereby granted for
appeal No FBA 31 of 1999 to be discontinued.

(2) THAT the Full Bench refrain from hearing the said
appeal further.

By the Full Bench,
(Sgd.) P. J. SHARKEY,

[L.S.] President.

Ceremonial Addresses
CEREMONIAL ADDRESSES

BEFORE THE

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION

A SPECIAL SITTING OF

THE FULL BENCH

Speeches of Welcome

to

COMMISSIONER J H SMITH

and

COMMISSIONER S WOOD

Monday, 7 February 2000.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER G L FIELDING

COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT

COMMISSIONER S J KENNER
COMMISSIONER J H SMITH
COMMISSIONER S WOOD.

THE HON C L EDWARDS, Minister for Labour Relations,
represented the Government of Western Australia

MR J LLOYD appeared for the Department of Productivity
and Labour Relations

MR J FLOOD appeared for the Australian Mines and Met-
als Association

MR B McCARTHY appeared for the Chamber of Commerce
and Industry of Western Australia

THE PRESIDENT: Thank you. This is a special sitting of
the Full Bench of the Commission to welcome Commission-
ers Jennifer Hilda Smith and Stephen Wood as members of
the Commission, they having been sworn in on the 10th and
31st days of January 2000 respectively.

On behalf of the Commission—I note and regret that there
is standing room only and hope that you can make yourselves
comfortable—it pleases me to say that it is fitting that such a
large and representative gathering is present this morning for
this special sitting.

It gives me great pleasure also, on behalf of my colleagues
and myself, to welcome in particular Commissioner Smith’s
mother and father, Mr Bill and Mrs Beryl Smith, her brother
Allan and his wife Janine, and her nephew Jacob, and wel-
come also other friends of hers present here this morning.

I also welcome Commissioner Wood’s wife, Anne, his
daughters Emma and Sarah, his parents Mr Jim and Mrs Norah
Wood, and his wife Anne’s parents, Mr Peter Durack QC and
Dr Isabel Durack as well as other friends.

I welcome, too, distinguished guests and all others who are
able to be present on this important occasion, including those
who are at the bar table. I thank you for your attendance.

Commissioner Jennifer Hilda Smith was born in Perth in
1954 and is aged 45 years. She completed the degree of Bach-
elor of Jurisprudence (2nd Class Honours) in the University
of Western Australia in 1984. Not satisfied with 2nd Class
Honours in Jurisprudence, she completed the Bachelor of Laws
with 1st Class Honours in 1986. I should also add for the
benefit of those who have struggled with the law of evidence
over the years that she deserves a great deal of credit for the
winning the Evidence Prize in 1983.

She then commenced employment as a Professional Assist-
ant to a Senior Assistant Crown Solicitor on 7th January 1985,
was Professional Assistant to the then Solicitor General and
rose in the Crown Solicitor’s office to the position of Senior
Assistant Crown Counsel, a position which she occupied im-
mediately before her appointment to this Commission.

After graduating and having served her articles, the Com-
missioner was admitted to practice in December 1987 and she
then practised as a solicitor and subsequently as counsel in a
number of areas, including industrial law, administrative law,
constitutional law, personal injuries law and criminal law.

She has, as a solicitor, had the conduct of matters not only
in this Commission and in the Australian Industrial Relations
Commission, but also the District and Supreme Courts and
the High Court and since 1991, practising as counsel, has ap-
peared primarily in the industrial jurisdictions but also in the
Supreme and District Courts. She has advised in all areas of
government on various matters, prepared lectures for courses
for justices of the peace and given papers on various aspects
of industrial law at a number of seminars.

Before her appointment, she was well known to us in this
jurisdiction as an able, thorough and experienced counsel. She
brings to this Commission the experience and the ability which
I have described.

Commissioner Stephen Wood was born in Perth in 1957 and
is now aged 43. He graduated, following completion, in 1978
of his degree of Bachelor of Psychology from the University of
West Australia. After that, he entered the Australian Public Serv-
ice where he served in several departments in Canberra. He made
time, from 1982 to 1985 inclusive to study for the degree of
Master of Public Administration which he was awarded by the
Canberra College of Advanced Education, now the University
of Canberra, he having won a post graduate Australian Public
Service Management scholarship for those studies.

He was then part-time tutor in Graduate Diploma and Mas-
ters programmes in Public Administration from 1985 to 1987
at the Canberra College of Advanced Education. He gained
experience, not the least in industrial matters, when he was
assistant director and director of the Public Service Board from
1984 to 1987 and was involved in the improvement of per-
sonnel standards and industrial and classification structures
for the whole of the Australian Public Service. He subsequently
performed a more limited but similar role in the Customs
Department.

In 1988 he returned to this state to become the Principal
Policy Officer and an Assistant Director in the West Austral-
ian Department of Productivity and Labour Relations where
he managed across government advocacy and advisory serv-
ices in all sectors and served as the West Australian National
and State Wage Case advocate.

In 1993 he became a Director of the Department of Produc-
tivity and Labour Relations before he left to become a
consultant with the government’s Native Title Unit. He occu-
pied other positions of a policy nature in the Department of
Premier and Cabinet and in 1998 became a Deputy Director
General in the Department of Premier and Cabinet from which
position he was appointed to this Commission.

He is a person of wide policy and government experience,
which experience includes significantly that of industrial re-
lations. He brings that experience and his obvious ability to
this Commission.
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Both Commissioners are welcome, for reasons other than
their obvious personal attributes. I am informed that the Chief
Commissioner has already allocated a number of matters to
both Commissioners, so that there is no chance right from the
beginning of their feeling in any way neglected.

As I have observed on past occasions such as this, all mem-
bers of this Commission have their offices conferred upon
them to have, hold, exercise and enjoy. So directed, I am sure
that they will enjoy their offices. On behalf of the Commis-
sion and its officers, I formally welcome Commissioner Smith
and Commissioner Wood. We wish them both long and happy
occupation of their offices as members of this Commission.

The Minister.
HON C. EDWARDES: Thank you, Mr President. It is in-

deed my great pleasure to be able to welcome both
Commissioner Smith and Commissioner Wood as members
of the West Australian Industrial Relations Commission.

The Commission does continue to play a very important
role in our labour relations system and sometimes there is
often significant and emotional disputes that come before you
and I am sure that you will enjoy but also too, have the ability
to be able to deal with those many issues.

Commissioner Smith’s legal experience with the Crown
Solicitor’s office and industrial relations expertise will be a
valuable addition to the Commission. Similarly, Commissioner
Wood will bring considerable public service expertise to the
role, having a distinguished public service career. I am confi-
dent that both Commissioners will continue to contribute to
labour relations in Western Australia through their new posi-
tions with the Industrial Relations Commission and I would
like to add my congratulations to both Commissioner Smith
and Commissioner Wood on your appointments and wish you
all the very best.

PRESIDENT: Thank you, Minister.
Mr Lloyd.
MR LLOYD: If the Commission pleases. When I learned of

these appointments, I expressed some surprise and concern.
My surprise was that two people so young were accepting
this position. This might reflect, I suppose, in retrospect, on
my own age of growing old and also of course it’s no reflec-
tion on the other members of the Commission who are clearly
in their prime. My concern was that the WA public sector was
losing two officers of such calibre, and I know, sir, you’ve
gone through their career in some detail.

Commissioner Wood of course, as you’ve outlined, has ex-
tensive experience in the Australian Public Service, including
defence and the Public Service Board and Industrial Rela-
tions Department, and on his return to WA worked in my
agency as well as Premier and Cabinet. All that he has done,
when I’ve dealt with him, shows that he understands the big
picture and certainly looks beyond the issues at hand.

Commissioner Smith, as has been recounted, has extensive
experience in the legal area, much of which has been in labour
relations. This has involved a number of important issues af-
fecting the public sector and state wages cases. I have been
acquainted with her work—because she’s often served my
agency—and I can attest to the consistent quality of her contri-
bution.

In conclusion, I see a period of enormous challenge ahead for
all institutions involved in the field of work and labour rela-
tions. The changes to be experienced because of infotech and
globalisation will, in my view, exceed anything we have previ-
ously seen, in the next decade. Many of the changes will be
unanticipated at this time. The new Commissioners, in my view,
have a capacity to cope with these extraordinary demands.

I congratulate them on their appointments and I look forward
to working with both of you in the months and years ahead to
the gain of the Western Australian community. Thank you.

PRESIDENT: Thank you, Mr Lloyd.
Mr McCarthy.
MR McCARTHY: If it please the Commission. Firstly, may

I commend you on the seating arrangements you have on the
Bench. I have been sitting here trying to get a line through
who is sitting where, and if there’s any reasoning behind that,
but I’ve failed in that endeavour so it’s probably a reflection
on the balance of the Commission rather than anything else.

Over recent years the role of the Western Australian Indus-
trial Relations Commission has significantly changed. Whilst
we can have different views about whether this is a good thing
or not, and what has caused that change in its role, I think it’s
beyond dispute that change has occurred.

The role now is much more judicial like in that it is domi-
nated by the application of existing rights and much less about
the establishment and review of new or existing standards.

Commissioner Smith and Commissioner Wood are not well
known to employers and therefore I cannot speak with any
authority or credibility about their qualities, but I can speak
about the abilities that not just employers but, I think, the
community at large, expect that they possess. It is in this con-
text that both the process of appointment and the quality of
appointees is very comparable to that of the judiciary, and I
can make, I think, some comments.

In a paper delivered late last year by the President of the
Australian Bar Association, Mr R.W. Gotterson QC, entitled
“The Appointment of Judges”, I read through that paper and I
couldn’t help but think of the similarity of some of the issues
that were canvassed to the appointment of commissioners. Mr
Gotterson spoke of his involvement through consultation by
Attorneys General with him over various judicial appointments
and the different approaches that were taken.

One Attorney General invited him to submit a list of names.
One, without any prior warning, would invite him to a meet-
ing and ask him on the spot about particular individuals. Once,
he was consulted over a car phone without any prior notice.
One Attorney General would make extensive notes whilst one
would show little interest at all. All I can say is that his expe-
riences with Attorneys General are not dissimilar to some of
the experiences that we’ve had with Ministers of Labour; that
the characteristics are similar, that Mr Gotterson spoke of.

Of course, in this jurisdiction there are some that believe
that there should be some sort of precautional representation.
That’s an issue that’s received a lot of attention with respect to
the judiciary in recent years, including a discussion paper is-
sued by the previous Attorney General, Michael Lavarch. That
paper recommended that—

“It is a reasonable aim of an appointment process and
consistent with merit principles that the process can seek
to ensure that all sections of society, particularly women,
Aboriginals and Torres Strait Islanders, and members of
different ethnic groups, are not unfairly under-represented
in the judiciary.”

Mr Gotterson however noted that the attitude of the Law
Society, of which the Bar Association and the Law Society
are constituent members, is that it disagrees with the suggested
criterion of fair reflection of society. It does not regard that
factor as a basis upon which a potential appointee may or may
not be determined to be meritorious. The Law Council’s posi-
tion is, and I quote—

“Whilst interest group representation is opposed, that is
not to say that judges ought not to fairly reflect society in
the general sense of having cultural sensitivity, gender
sensitivity, wisdom in a broad sense and an understand-
ing of the community’s aspirations and objectives. That
is a critical part of being a good judge, but achievement
of those objectives does not justify or require interest
group representation.”

That is a position that CCI substantially agrees, I might add.
However, I should note that the transparency of appointment
process is something that we do believe needs to be addressed.
That is not to reflect on the current members of the Commis-
sion and certainly not to reflect on the merits of the current
appointees.

The qualities that should be held by all appointees of the
Commission are very well outlined, I think, in a paper deliv-
ered by Sir Geoffrey Palmer, a distinguished academic lawyer
and former New Zealand Attorney General. He compiled a
list of qualities, relying on his own experience and also using
the handbook of “Judicial Nominating Commissions” pub-
lished by the American Judicature Society. His comments were
that—

“There are four qualities that should be held.
1. Knowledge of the law and professional skills. These

are essential qualities. They must be carefully and
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rigorously assessed. They are a necessary condition
for appointment but not themselves a sufficient one.
Sometimes, people who are too learned in the law
may not be suitable. They may be too pedantic or
not able to see the wood for the trees.

2. Industry. Judges have to work hard. Lazy judges are
of no use. The Bench is not a place of refuge from
hard work. Some practitioners may regard it that way
and this tendency needs to be guarded against. Law-
yers suffering from burn-out should not be made
judges. People who are dilatory practitioners will
be slow judges.

3. Impartiality. Judges need to be objective and de-
tached. A person with a strong and rigid set of beliefs
passionately held will not be the right sort of per-
son. Judges need to be open-minded.

4. Communication skills. High levels of facility with
both oral and written expression are essential. Judges
must be good writers, concise and lucid. Judgments
must be made capable of being understood by ordi-
nary people. Logical, tight, relevant judgments must
be produced in a timely fashion.”

Sir, and members of the Commission, we hope that these
two appointments display those qualities that are expected of
members of the Commission and we wish them both well and
good judgment and good luck. We welcome the appointments
to the Commission.

PRESIDENT: Thank you, Mr McCarthy.
Mr Flood.
MR FLOOD: Thank you, sir. If it please the Commission.

Commissioner Smith, Commissioner Wood, it gives me great
personal pleasure to congratulate you on your appointment
and further it gives me great pleasure to welcome you on be-
half of the staff and members of the Australian Mines and
Metals Association to the Commission.

I have had the great pleasure of working with both Com-
missioner Smith and Commissioner Wood extensively over a
long period of time, and during that period of time both Com-
missioners have given me the clear impression of their
dedication to the task at hand and to their commitment to
achieving an outcome that they’ve set out to achieve.

With that background in mind, I am assured—and I believe
the community of Western Australia can be well assured—
that they will bring to the task of Commissioners of the West
Australian Industrial Relations Commission the same attributes
that they’ve displayed in their previous work history.

The job of industrial commissioner, as I, from first-hand
experience as being a participant in this process, know, is a
very difficult task at times particularly in the early stages when
the parties come to the Commission seeking mediation and
conciliation. That, at times, is when the Commission’s task is
stretched to the limit because they need to bring parties in
disagreement together so that they both leave in agreement; a
task very difficult to achieve.

The attributes of both Commissioner Smith and Commis-
sioner Wood, I believe, will assist in that process and lead to a
process where all parties that come before this Commission
can leave, peaceful in mind. When that’s not possible and it
comes to the need to formally arbitrate, I am sure again both
Commissioner Smith and Commissioner Wood will display
the ability, the independence, the dedication, to that task that
all parties coming before this Commission look for.

With those remarks, I would welcome you both to the Com-
mission and look forward to working with you into the future.
Thank you, sir.

PRESIDENT: Thank you, Mr Flood.
SMITH C: I’m very pleased to be sitting on this Bench to-

day as a Commissioner. Those who know me well know that
I have always had a passion for industrial law and for indus-
trial relations generally.

Industrial relations has three dimensions and the first di-
mension is the legal dimension. That is an area which I feel
very comfortable with, being a lawyer. The second dimension
is an area that I have less familiarity with. It’s the effect of
employment and industrial relationships on the economic struc-
ture of society. It’s a very important aspect of industrial

relations and, whilst it may be difficult to see how, in an indi-
vidual case, a decision of the Commission affects the economic
structure of our society, collectively the decisions of the Com-
mission do so. They do so, not only through the state wage
cases and arbitrated wage and condition decisions, but through
the registration of industrial agreements.

In recent times, this Commission has not been involved in
many arbitrated cases and that’s something that the unions
and employer organisations can generally be proud of. There’s
always been a debate, and there will continue to be a debate,
about the relationship between the arbitration system and col-
lective bargaining.

Whilst changes to the Industrial Relations Act and to the
wage fixing principles have meant that in recent times indi-
vidual parties have been empowered with the means of settling
their industrial disputes by entering into industrial agreements,
the Commission still retains a very important supervisory role
in collective bargaining.

The third dimension of industrial relations is the regulation
of the way people work within society. The common interests
of all employees, employers and unions are the quality of work,
improvement in productivity, training, employment security,
meeting technological change and family interests.

The Commission has a real role in assisting parties to achieve
harmony in and between these interests. In the new millen-
nium, changes in the way in which we work and the way in
which people work, and the way in which people balance work,
the society and family interests, will bring new challenges for
all our community. This will require members of the Com-
mission to respond to those challenges in a way that is fair
and just.

My personal challenge in taking this appointment will be,
first of all, to attempt to be a fair and reasonable umpire of the
interests of all those who come before me and, although it
will be necessary in some cases to deal with some very diffi-
cult and complex legal issues, I hope to do so in a way that is
expeditious and not unreasonably or unduly technical.

On a personal level, I am very pleased that my family are
here today. They are very special people who have very fine
qualities and they have always supported me without ques-
tion in everything that I have chosen to do in my life, and I
thank them for that. I am also pleased that so many of my
friends and former colleagues are here today, and I thank them
too for their support.

I would also like to thank the Minister and the President
and the others who have spoken today and made me feel very
welcome. I am also grateful for the support that has been given
to me in my first few weeks by the Chief Commissioner, the
Senior Commissioner and the other Commissioners.

I would also like to thank the staff of the Commission. The
Commission, like all other organisations, only functions ef-
fectively through its support staff and I thank them for their
assistance and look forward to forming good working rela-
tionships with everyone who works in this Commission.

WOOD C: Thank you, Mr President, for your kind words
of welcome and introduction. I’ll be brief today, as I would
hope to be in the future.

I greatly appreciate the time and the effort that you, the Chief
Commissioner, Senior Commissioner and Commissioners
have spent to date in assisting me and making me feel wel-
come to the Commission. I look forward to working with each
of you and to facing the challenges of my role on this Com-
mission.

Similar thanks also to the staff of the Commission, especially
my Chambers staff who have done so much to settle me in.

This is an unusual and significant occasion for me and I am
very pleased that my family, my parents, my parents-in-law, my
friends and colleagues are here to share it. I thank each of you
for the support you have shown me in the past in different ways.

In particular, I’d like to acknowledge my parents whose in-
sistence and sacrifices in securing my education have provided
the foundations of my career and my values. I need also to
mention my two daughters, Emma and Sarah, if only to em-
barrass them because they’ve had to miss school to come here
today; one, who has had to pass up the opportunity of a dou-
ble maths period. Thanks for being here and thanks for keeping
me sane and sensible.
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My career probably had a very inauspicious start. I left uni-
versity and applied to clean toilets at a camping ground,
caravan park, and I was turned down. But I’ve since spent
about 21 years in federal and state government in a variety of
roles and I hope that experience I can bring to bear in this
Commission with a degree of fairness.

I am very aware of my obligations under the statute and I
trust that I will discharge these with courtesy and to the best
of my ability. In that regard, I note that from certain ex-col-
leagues I have already had my first formal warning, and that’s
not to change my personality by virtue of being on the Bench.
I will keep that in mind lest further kind warnings would en-
sue.

I thank the Minister, Mr Lloyd, Mr McCarthy and Mr Flood
for your comments and for your time here today, and for your
well wishes. Finally, I express my sincere appreciation to those
of you who have devoted the time to join me here today and
to help me enjoy this welcoming of my appointment. Thank
you.

PRESIDENT: Thank you for your attendance. We will now
stand adjourned.

AWARDS/AGREEMENTS—
Application for—

BLACKADDER FORMWORK/BLPPU AND THE
CMETU COLLECTIVE AGREEMENT 1999.

No. AG 191 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers & Other

and

Hemlec Pty Ltd t/a
Blackadder Formwork.

AG 191 of 1999.

Blackadder Formwork/
BLPPU and the CMETU Collective Agreement 1999.

COMMISSIONER S J KENNER.

25 February 2000.
Order.

Having heard Ms L Dowden on behalf of the applicants and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

(1) THAT the Blackadder Formwork/BLPPU and the
CMETU Collective Agreement 1999 filed in the
Commission on 1 December 1999 be and is hereby
registered as an industrial agreement.

(2) THAT the Blackadder Formwork Industrial Agree-
ment No AG 37 of 1999 be and is hereby cancelled.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

———

1.—TITLE
This agreement shall be known as the Blackadder Formwork/

BLPPU and the CMETU Collective Agreement 1999.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties and Persons Bound
4. Application
5. Relationship to Parent Award

6. Period of Operation
7. Classification Structures & Rates of Pay
8. Industry Standards
9. Sick Leave

10. Negotiation of a Subsequent Agreement
11. Application of Project Agreements
12. Fares and Travelling Allowance
13. Seniority
14. All In Payments
15. Pyramid Sub-Contracting
16. Dispute Settlement Procedure
17. Safety Dispute Resolution
18. Amenities
19. Training and Related Matters
20. Drug & Alcohol, Safety & Rehabilitation Program
21. Clothing & Safety Footwear
22. Income Protection
23. Accident Pay
24. Union Membership
25. Y2K
26. Signatories to the Agreement

Appendix A—Drug & Alcohol, Safety and Reha-
bilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Hemlec Pty Ltd trading

as Blackadder Formwork (hereinafter referred to as “the com-
pany”), the Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers and the Construction Min-
ing Energy Timberyards Sawmills and Woodworkers Union
of Australia – WA Branch (hereinafter referred to as “the un-
ions”) and all employees of the company eligible to be
members of the unions.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work.

This agreement shall apply in Western Australia only. There
are approximately 51 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after November 1st 1999 and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previously 1st 1st 1st
EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67
Plaster, Fixer 17.82 18.71 19.65 20.63
Painter, Glazier 17.42 18.29 19.20 20.16
Signwriter 17.80 18.69 19.62 20.63
Carpenter/Roofer 17.93 18.85 19.79 20.78
Bricklayer 17.75 18.63 19.61 20.59
Refractory Bricklayer 20.38 21.40 22.47 25.59
Stonemason 17.93 18.82 19.76 20.75
Rooftiler 17.62 18.50 19.43 20.40
Marker/Setter Out 18.46 19.38 20.35 21.37
Special Class T 18.69 19.62 20.61 21.64
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APPRENTICE RATES
Previous 1st 1st 1st

EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Plasterer, Fixer
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15
Painter. Glazier
Year 1 (.5/3/5) 7.32 7.68 8.06 8.47
Year 2 (1/3), (1.5/3.5) 9.58 10.06 10.56 11.09
Year 3 (2/3), (2.5/3.5) 13.06 13.72 14.40 15.12
Year 4 (3/3), (3.5/3.5) 15.33 16.10 16.90 17.74
Signwriter
Year 1 (.5/3.5) 7.48 7.85 8.24 8.66
Year 2 (1/3, 1.5/3.5) 9.78 10.28 10.79 11.35
Year 3 (2/3. 2.5/3.5) 13.35 14.02 14.72 15.47
Year 4 (3/3, 3/5/3.5) 15.66 16.45 17.27 18.15
Carpenter/Roofer
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Bricklayer
Year 1 7.46 7.82 8.24 8.65
Year 2 (1/3) 9.76 10.25 10.79 11.32
Year 3 (2/3) 13.31 13.97 14.71 15.44
Year 4 (3/3) 15.62 16.39 17.26 18.12
Stonemason
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Rooftiler
6 months 10.04 10.54 11.07 11.62
2nd 6 months 11.04 11.59 12.17 12.78
Year 2 12.90 13.55 14.23 14.94
Year 3 15.14 15.90 16.70 17.54

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
In addition to the current payment, the company shall in-

crease the contributions on behalf of each employee into the
Western Australian Construction Industry Redundancy Fund
by the following sums on a weekly basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.
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3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the parties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-

cepted by all parties subject to legal rights of ap-
peal; or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.

2. In all instances, the following procedure shall be observed.
3. A uniformly high standard of amenities and facilities

such as ablution blocks, change rooms, crib sheds, etc. shall
be provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.
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5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when cal-
culating floor space.

7. Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.

10. Where less than 20 persons are employed on site, Regu-
lation 3.20—Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed
washable laminated or vinyl surface, and seating for the tak-
ing of meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16. A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.

25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in re-

spect to all employees—
Employees Toilets Urinals
1—5 1 Nil
6—10 1 1
11—20 2 2
21—35 3 4
36—50 4 6
51—75 5 7
76—100 6 8

NB. For each additional 20 persons or part thereof up to
200 persons or part thereof up to 200 persons, one addi-
tional urinal and one additional toilet is required. For each
additional 35 persons or part thereof in excess of 200
persons, one additional urinal and one additional toilet is
required. If a slab urinal is provided, each 600mm shall
be regarded as one urinal.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per year)
2. The Company will also make available to each employee,

when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by

this Agreement for injury and sickness. The scheme is to be
negotiated between the parties.

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapacity of
the employee arising from any one injury for a total of 39 weeks
whether the incapacity is in one continuous period or not.
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24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999

• 28 February 2000

• 31 December 2000

• 28 February 2001

 26.—SIGNATORIES
BLPPU
........Signed............ Common Seal
Date: 25/11/99

CMETU
........Signed............ Common Seal
Date: 25/11/99

The Company:
...........Signed............ Common Seal
Date: 20/11/99
GRAEME HEARN
Print Name

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.

(d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—

(a) Clearly state its endorsement of the BTG Drug and
Alcohol program and comply with it.

(b) Provide access at an agreed time and venue for a
representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05

The site allowance on projects which are a combination of
new and renovation work shall be governed by the majority
of work involved. For example, where the majority of work is
new work, then the site allowance appropriate to new work
shall be paid for all employees on the project.
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4.3 Projects within 50 km radius of Perth G.P.O. but not
including the C.B.D. or West Perth (as defined)

Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions
in which site allowances are to be paid as per this agree-
ment, the parties confirm that one side of such a boundary
road will be deemed to fall in one region and the other
side of the boundary road will be deemed to fall in the
other region. For example, the eastern side of Havelock
Street will be in the “CBD” and the western side of
Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean the
value of all tendered work which falls under the scope of the
principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

BOTANIC GARDENS AND PARKS AUTHORITY
ENTERPRISE BARGAINING AGREEMENT 2000.

No. PSA AG 2 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Chief Executive Officer, Botanic Gardens and Parks
Authority.

No. PSAAG 2 of 2000.

Botanic Gardens and Parks Authority Enterprise
Bargaining Agreement 2000.

16 February 2000.

Order.
HAVING heard Ms J. van den Herik on behalf of the appli-
cant and Mr J. Lange on behalf of the respondent, and by
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consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Botanic Gardens and Parks Authority
Enterprise Bargaining Agreement 2000 as filed in the
Commission on the 11th day of February 2000 be
registered on and from the 16th day of February 2000.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.
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1.—SCOPE
This Enterprise Bargaining Agreement shall apply to all

Botanic Gardens and Parks Authority employees including
Senior Executive Service employees working for the Botanic
Gardens and Parks Authority, and who are members of or eli-
gible to be members of the Union party to this agreement.

1A.—TITLE
This agreement shall be known as the Botanic Gardens and

Parks Authority Enterprise Bargaining Agreement 2000. This

Agreement replaces the Kings Park and Botanic Garden
Enterprise Agreement 1996.

2.—NUMBER OF EMPLOYEES COVERED
As at the date of registration the approximate number of

employees covered by this Agreement is 10.

3.—PARTIES TO AGREEMENT
This Agreement is made between the Chief Executive

Officer of the Botanic Gardens and Parks Authority and
the Civil Service Association of Western Australia (Incor-
porated).

4.—DEFINITIONS
In this Agreement, the following terms shall have the

following meanings.
“Agreement” means the Botanic Gardens and Parks

Authority Enterprise Bargaining Agreement 2000.
“Agency” means the Botanic Gardens and Parks Authority
“Board” means the Botanic Gardens and Parks Authority Board

of Management
“Employee” means for the purposes of this Agreement, some-

one who is referred to at Clause 1.—Scope.
“Employer” means Chief Executive Officer of the Botanic

Gardens and Parks Authority
“GOSAC” means Government Officers Salaries, Allowances

and Conditions Award 1989.
“TOIL” means time off in lieu of approved overtime.
“JCC subcommittee” means the committee for monitoring and

developing the EBA.
“Union” means Civil Service Association of Western

Australia Inc.
“WAIRC” means The Western Australian Industrial

Relations Commission

5.—DATE AND PERIOD OF OPERATION
1. This Agreement shall operate from the date of registra-

tion in the WAIRC and shall remain in force for two years.
2. During the life of the Agreement the parties will continue

to address a range of issues and reforms specifically aimed at
increasing productivity. The parties agree that these issues will
form the basis of future negotiations.

3. The pay quantum achieved as a result of this Agreement
will remain and form the new base pay rates for future Agree-
ments or continue to apply in the absence of a further
Agreement, except where the GOSAC award salary rate is
higher in which case the award salary rate shall apply.

4. The Agreement will continue in force after the expiry of
the term until such time as any of the parties withdraws from
the agreement by notification in writing to the other party and
to the WAIRC or replaces this Agreement with a subsequent
Agreement.

6.—NO FURTHER CLAIMS
The parties to this agreement undertake that for the dura-

tion of this Agreement there shall be no further salary increases,
or other improvements and conditions, sought or granted, ex-
cept as provided for in this Agreement.

All arbitrated safety net adjustments are to be absorbed into
the pay rates provided for in this agreement.

This agreement shall not operate so as to cause an employee
to suffer a reduction in ordinary time earnings.

7.—RELATIONSHIP TO AWARDS
This agreement shall be read in conjunction with the

Government Officers Salaries Allowances and Conditions
Award 1989 that applies to the parties to this Agreement. In
the case of any inconsistencies, this Agreement shall have prec-
edence to the extent of any inconsistencies. Where this
agreement is silent the Government Officers Salaries
Allowances and Conditions Award 1989 shall apply.

8.—SINGLE BARGAINING UNIT
This Agreement has been negotiated between the employer

and a Single Bargaining Unit. The SBU is comprised of the
union who is a party to this agreement and the Employer.
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9.—RE-OPEN NEGOTIATIONS
The parties agree to commence negotiations at least six (6)

months prior to the expiration of the period of this Agreement
to negotiate a replacement Agreement.

10.—AVAILABILITY OF AGREEMENT
Every employee will be entitled to a copy of this

Agreement. In addition, a copy or copies of this Agreement
will be kept in an easily accessible place or places within the
agency, and the location of the copies will be communicated
to all employees.

11.—CORPORATE DIRECTION
In meeting the specific requirements of the Botanic

Gardens and Parks Authority Act the mission statement reads—
“TO CONSERVE AND ENHANCE KINGS PARK,
BOLD PARK AND THE STATE’S BOTANIC GARDEN
FOR THE COMMUNITY”

In achieving this mission, the Authority has the vision to
create and sustain world-renowned botanic gardens, parks and
urban bushland services.

To meet its mission the Authority has two outputs that are
purchased by Government. These are—

(a) Output 1 Customer Service and Cultural Heritage
• Enhancing and promoting recreational and tourist

resources by maintaining the Parks and Botanic
Gardens, enhancing and promoting awareness and
understanding of Kings Park, Bold Park and the
State’s Botanic Garden through customer awareness
and education forums, and conserving, promoting
and developing cultural heritage including aborigi-
nal, colonial and contemporary heritage by staging
events and other initiatives.

(b) Output 2 Conservation and Scientific Research
• Demonstrating leadership in urban bushland man-

agement, especially for Perth and regional
communities, providing horticultural services includ-
ing new plants developed for the nursery trade, and
undertaking and promoting leading edge science and
interpretation pertinent to integrated conservation of
flora for present and future generations.

12.—VALUES OF THE AGENCY
A Statement of Values, divided into external values and in-

ternal ground rules, has been prepared and endorsed by staff
and management. These values guide decision making and
behaviour—

The Botanic Gardens and Parks Authority aims—
• To have a strong visitor focus
• To be responsive to client and stakeholder require-

ments
• To commit to strategic alliances
• To take a continuous improvement approach to

service delivery
• To ensure an environmentally responsible manage-

ment approach.
In day to day operations the workforce seeks to achieve the

following standards. Staff are encouraged to challenge col-
leagues when these values are not adhered to in work
interactions—

• To strive for excellence
• To treat each other as equals
• To respect the knowledge and experience each

person brings to the task
• To listen to other people’s point of view
• To act with honesty, fairness and integrity
• To trust, support and cooperate with each other
• To communicate feelings openly and directly
• To not play games, and to say what is thought
• To question the way things are done
• To give recognition where it is due

13.—CONSULTATION
The parties are committed to working together to improve

the business performance and working environment in the

Botanic Gardens and Parks Authority. Whilst it is acknowl-
edged by the parties that decisions will continue to be made
by the employer, which is responsible and accountable to
Government by statute for the effective and efficient opera-
tion of its business, the parties are committed to effective
communication and agree, in particular, that—

13.1 Where the employer proposes to make significant
changes likely to affect existing practices, working
conditions or employment prospects of employees,
the union and the employees affected, shall be noti-
fied by the employer as early as possible.

13.2 Consultation with parties, to this Agreement shall
occur prior to final decisions being made on pro-
posed changes to work organisation and/or where
decisions or policies will impact directly on the
achievement of milestones outlined in the Agree-
ment.

13.3 Employees will be involved in contributing to the
efficiency and effectiveness of their workplace within
policies and guidelines.

13.4 In the context of this clause, consultation shall mean
information sharing and discussion on matters rel-
evant to the decision making processes which shall
be conducted in such a way as to enable the union
and employees to contribute to the decision making
process.

13.5 Failure to consult in the above manner will result in
a breach of the Agreement.

14.—DISPUTE RESOLUTION PROCEDURE
This dispute settlement procedure will apply to any ques-

tions, dispute or difficulties that arise under this Agreement—
14.1 The parties to this agreement agree to take all neces-

sary steps to ensure all issues receive prompt
attention and are resolved by conciliation, prefer-
ably by internal settlement of issues.

14.2 The employer commits to expeditiously deal with
any differences that may arise between the employer
and any employee or group of employees. The em-
ployees commit themselves to speedily resolve any
differences with the employer by consultation and
direct negotiation. An employee may choose to be
accompanied by a Union representative at all stages
of this procedure.

14.3 The parties shall take an early and active part in dis-
cussions and negotiations aimed at preventing or
settling disputes and where in any case a dispute can-
not be resolved by direct consultation between the
parties involved the following procedure is to apply—

Stage One
The Union representative and/or any employee or
group of employees with a dispute shall discuss it at
a local level with their line manager (Team Leader)
in the first instance. The matter should be resolved
if possible within three working days.

Stage Two
If not satisfactorily resolved at a local level, the mat-
ter shall be discussed between the Union
representative and/or the employee(s), the line man-
ager (Team Leader) and the Director and resolved if
possible within an additional three days.

Stage Three
If not satisfactorily resolved at Stage Two the matter
shall be discussed between the Union representative
and/or the Employee(s), Director and the employer
(CEO) and resolved if possible within an additional
five working days.

Stage Four
If the matter is not resolved in Stage Three, it may
be referred by the Union or the employer to the
WAIRC for resolution.

When a matter being dealt with at a particular stage is not
resolved then it is to be dealt with at the next stage.

The period for resolving a dispute at any stage may be ex-
tended by agreement between the parties.
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Until a dispute is settled, work should continue as it did
before the dispute. No party shall be prejudiced as to the final
dispute settlement by the continuance of work.

15.—SPECIFIC OBJECTIVES OF THE AGREEMENT
The specific outcomes of the Agreement are to—

• detail specific measures to improve the productiv-
ity, efficiency, cost effectiveness and flexibility of
the Botanic Gardens and Parks Authority;

• improve work practices which enhance efficiency and
flexibility;

• broaden the training and career progression oppor-
tunities for all employees;

• encourage and facilitate teamwork and team per-
formance with the ultimate objective of achieving
self managed work teams with effective leader-
ship at all levels;

• gain employer and employee endorsement and com-
mitment for the implementation of the productivity
measures contained in the Agreement;

• improve the quality of working life for the Botanic
Gardens and Parks Authority employees.

16.—PRODUCTIVITY PAYMENT
The parties to this Agreement are committed to improving

organisational performance and efficiency as set out in the
following three components—

(a) Employees will be rewarded for increased organisa-
tional performance and efficiency as a result of
achieving components (b) and (c) below. Any salary
increase awarded to the employee based on organi-
sational productivity improvement will be paid as
an increase to his or her base rate of pay as set out in
Appendix B (Salary Schedules).

(b) Development and implementation of initiatives that
result in a sustained increase to base line organisa-
tional performance, efficiency and budget savings,
which will be distributed to staff in the form of in-
creases to recurrent base salary, within existing total
budget and future supplementation.

(c) Implementation and achievement of organisational
performance measures and targets.

These three components are detailed at Appendix A (Or-
ganisational Performance Measurement Targets and Rewards).

17.—PRODUCTIVITY IMPROVEMENTS AND
MEASUREMENT

All parties to the Agreement agree that the achievement of
the target outcomes during the duration of the Agreement is
integral to the ongoing workplace improvement process. The
achievements of the target outcomes are beneficial to both the
employer, through improved productivity and to the employ-
ees through an increase in pay.

Where possible these productivity measures have been based
on goals set out in the agency’s strategic plan.

Assessment of the improvements in productivity will be
carried out by the subcommittee of the JCC through regu-
lar monitoring and evaluation of the performance model
linked to the milestones as set out in Appendix A (Or-
ganisational Performance Measurement Targets and
Rewards).

The subcommittee of the JCC will meet as and when re-
quired by its terms of reference and a summary of the Botanic
Gardens and Parks Authority’s performance will be provided
to the Corporate Executive.

The Productivity Improvements to be achieved during
the term of the agreement are contained in APPENDIX
A (Organisational Performance Measurement Targets and
Rewards).

18.—IMPLEMENTATION OF PRODUCTIVITY
INITIATIVES

18.1 The parties will develop an agreed process for the im-
plementation of the initiatives outlined in this Agreement.

18.2 The parties agree to establish a Sub-committee of the
Joint Consultative Committee to—

a) monitor;

b) review;
c) have input into the progress of the implementation

of the Agreement;
d) actively share information and consult on corporate

strategic issues affecting the Botanic Gardens and
Parks Authority’s business operation.

18.3 The parties to the Sub-committee will consist of equal
representation of management, employee representatives and
union representatives.

18.4 The employer will endeavor to ensure that adequate
resources are allocated to support the implementation of the
initiatives as outlined in this Agreement in order to achieve
the milestones.

18.5 Employees will not be disadvantaged by Government
decisions or policies which impact directly on the achieve-
ment of milestones outlined in the Agreement.

19.—SALARY ARRANGEMENTS
Employees will receive salaries as contained in APPENDIX

B (Salary Schedules) of this Agreement, subject to the achieve-
ment of the relevant milestones as set out in APPENDIX A
(Organisational Performance Measurement Targets and Re-
wards).

For salaried staff a fortnight’s wage shall be computed by
dividing the annual wage by 313 and multiplying the result
by 12.

Wages will be paid by direct funds transfer to the credit of
an account nominated by the employee at a Bank, Building
Society or Credit Union approved by the employer. In special
circumstances payment by cheque may be arranged.

All pay increases will be justified as a result of productivity
improvements and funding. The pay increases are therefore
linked—

• targeted performance levels (through the productiv-
ity model based on performance indicators);

• funding target identified in the budget for the finan-
cial year commencing on the target date.

During the term of this Agreement, there will be two salary
increases available. There will be a 3.5% increase on registra-
tion and a further 3.5% increase 12 months from the date of
registration, subject to achievement of targeted performance
levels and savings as set out in Appendix A.

These percentage increases are outlined in the attached Sala-
ries Schedule (Appendix B) of this Agreement.

Conditions of Service

20.—SICK LEAVE
20.1 In the event of personal illness or injury, an employee

may utilise sick leave benefits. No sick leave shall be granted
with pay if the illness or injury has been caused in any case of
absence from duty without sufficient cause.

20.2 Employees must notify their Team Leader/immediate
supervisor, as soon as practicable, of their inability to attend
work for any reason and the estimated duration of the absence.

20.3 Upon return to work after a period of sick leave an em-
ployee is required to complete an Application for Leave form.

20.4 The basis for determining the entitlement to leave of
absence on the grounds of illness which an employee may be
granted shall be ascertained by crediting the employee con-
cerned with the following sick leave credits, which shall be
cumulative—

i) Employees will be credited with 12 full days as at 1
January each year.

ii) Employees commencing employment after 1 Janu-
ary of any year will receive credit on a pro rata basis
calculated to the nearest hour as follows—

Number of completed months
1 2 3 4 5 6 7 8 9 10 11 12
Sick leave credits
1 2 3 4 5 6 7 8 9 10 11 12

20.5 For the purposes of this clause “service” shall not in-
clude—

(i) any period exceeding 14 calendar days during which
an employee is absent on leave without pay. In the
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case of leave without pay which exceeds 14 calen-
dar days, the entire period of such leave without pay
is excised in full;

(ii) any period which exceeds six months in one con-
tinuous period during which an employee is absent
on workers’ compensation. Provided that only that
portion of such continuous absence which exceeds
six months shall not count as “service”;

20.6 Period which exceeds three months in one continuous
period during which an employee is absent on sick leave with-
out pay.

20.7 Provided that only that portion of such continuous ab-
sence which exceeds three months shall not count as “service”.
In the case of personal illness or injury of an employee the
employer shall grant the employee leave of absence in ac-
cordance with the provisions contained in this clause.

20.8 Any application for sick leave of more than two con-
secutive working days must be supported by the certificate of
a registered medical practitioner or, when the nature of the
illness consists of a dental condition, by the certificate of a
registered dentist. An employee may not take more than a to-
tal of 5 days of sick leave, which is not supported by a medical
certificate in any one calendar year.

20.9 Where the employer has occasion to doubt the cause
of illness or the reason for the absence on sick leave the em-
ployer may arrange for a registered medical practitioner to
visit and examine the employee or may direct the employee to
attend the registered medical practitioner for examination.

20.10 If the employer has reason to believe that an employee
is in such a state of health as to render him/her a danger to
fellow employees, the employer themselves or the public, the
employer may require the employee to obtain and furnish a
report as to the employee’s condition from a registered medi-
cal practitioner or may require the employee to submit him/
herself for examination by a medical practitioner nominated
by the employer. The fee for any such examination shall be
paid by the employer. Upon receipt of the medical report, the
employer may direct the employee to be absent from duty for
a specified period or, if already on leave of absence, direct the
employee to continue on leave for a specified period. Such
leave shall be regarded as sick leave.

20.11 Where an employee is ill during the period of
annual leave for a period of at least seven consecutive cal-
endar days; or long service leave for a period of at least
14 consecutive calendar days and produces at the time or
as soon as possible thereafter medical evidence satisfac-
tory to the employer that the employee is or was as a result
of the illness confined to the employee’s place of resi-
dence or a hospital, the employee will be granted sick leave
for the period during which the employee was so confined
and have the annual or long service leave equivalent to
the period of confinement reinstated.

20.12 Where an employee suffers a disability within the
meaning of Section 5 of the Workers’ Compensation and As-
sistance Act 1981 which necessitates that the employee be
absent from duty, sick leave with pay shall be granted to the
extent of sick leave credits held by the employee. In accord-
ance with section 80(2) of the Workers’ Compensation and
Assistance Act 1981 where the claim for Workers’ Compen-
sation is decided in favour of the employee sick leave credits
are to be reinstated.

20.13 Where an employee was, immediately prior to being
employed in the public authority, employed in the service of
the public service of Western Australia or any other State body
of Western Australia and the period between the date when
the employee ceased previous employment and the date of
commencing employment in the public authority does not
exceed one week or such other period as approved by the
employer, the employer may credit that employee additional
sick leave credits up to those held at the date the employee
ceased previous employment.

20.14 When the employee requires extended sick leave the
employer/employee may agree to leave taken at half the pay
for twice the length of time.

20.15 An employee who is absent on leave without pay is
not eligible for sick leave during the period of that leave with-
out pay.

21.—PARENTAL LEAVE
21.1. Definitions

‘employee’ includes full time, part time, permanent and
fixed term contract employees.
‘replacement employee’ is an employee specifically en-
gaged to replace an employee proceeding on parental
leave.

21.2. Eligibility for Parental Leave
a) An employee is entitled to a period of up to 52 weeks

parental leave in respect of the birth of a child to the em-
ployee or the employee’s spouse/partner.

b) Where the employee applying for the leave is the partner
of a pregnant spouse one weeks leave may be taken at the
birth of the child concurrently with parental leave taken by
the pregnant employee.

c) Subject to sub-clause (b) of this clause where both part-
ners are employed by the Botanic Gardens and Parks Authority
the leave shall not be taken concurrently except under special
circumstances and with the approval of the employer.

d) An employee seeking to adopt a child under the age of
five years shall be entitled to three weeks parental leave at the
placement of the child and a further period of parental leave
up to a maximum of 52 weeks. Where both partners are em-
ployed by the Botanic Gardens and Parks Authority, the three
week period may be taken concurrently.

e) An employee seeking to adopt a child shall be entitled to
two days unpaid leave for the employee to attend interviews
or examination required for the adoption procedure. Employ-
ees working or residing outside the Perth metropolitan area
are entitled to an additional days leave. The employee may
take any paid leave entitlement in lieu of this leave.

21.3. Other Leave Entitlements
a) An employee proceeding on parental leave may elect to

substitute any part of that leave with accrued annual leave or
long service leave for the whole or part of the period of paren-
tal leave.

b) i) Subject to all other leave entitlements being ex-
hausted employees shall be entitled to apply for leave
without pay following parental leave to extend by
agreement their leave by up to two years.

ii) Upon return to work employees will be entitled to
the same position or a position equivalent in pay,
conditions and status and commensurate with the
employee’s skills and abilities as the one held im-
mediately prior to commencement of leave.

iii) Any period of leave without pay must be applied for
and approved in advance and will be granted on a
year by year basis. Where both parents work for the
agency the total period of leave without pay follow-
ing parental leave will not exceed two years.

c) An employee on parental leave is not entitled to paid sick
leave.

d) Should the birth or adoption result in other than the ar-
rival of a child, the person concerned shall be entitled to such
period of paid sick leave or unpaid leave for a period certified
as necessary by a registered medical practitioner.

e) Where a pregnant employee not on parental leave suffers
illness related to the pregnancy or is required to undergo a
pregnancy related medical procedure the employee may take
any paid sick leave to which the employee is entitled or un-
paid leave for a period as certified necessary by a registered
medical practitioner.

21.4. Notice and Variation
a) The employee shall give not less than four week’s notice

in writing to the Botanic Gardens and Parks Authority, of the
date the employee proposes to commence parental leave stat-
ing the period of leave to be taken.

b) An employee seeking to adopt a child shall not be in
breach of subclause (a) by failing to give the required period
of notice if such failure is due to the requirement of the adop-
tion agency to accept earlier or later placement of a child, or
other compelling circumstances.

c) An employee proceeding on parental leave may elect to
take a shorter period of parental leave and may at any time
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during that period of leave elect to reduce or extend the pe-
riod stated in the original application provided four weeks
written notice is provided.

21.5. Transfer to a Safe Job
Where illness or risks arising out of pregnancy or hazards

connected with the work assigned to the employee make it
inadvisable for the employee to continue in her present du-
ties, the duties shall be modified or the employee may be
transferred to a safe position at the same classification level
until the commencement of parental leave.

21.6. Replacement Employee
Prior to engaging a replacement employee the Botanic Gar-

dens and Parks Authority shall inform the person of the
temporary nature of the employment and the entitlements re-
lating to the return to work of the employee on parental leave.

21.7. Return to Work
a) An employee shall confirm the intention to return to work

by notice in writing to the employer not less than four weeks
prior to the expiration of parental leave.

b) An employee on return to work from parental leave shall
be entitled to the position which the employee occupied im-
mediately prior to proceeding on parental leave. Where the
employee was transferred to a safe job the employee is enti-
tled to return to the position occupied immediately prior to
transfer.

c) Where the position occupied by the employee no longer
exists the employee shall be entitled to a position at the same
classification level with duties similar to that of the abolished
position.

d) An employee by agreement may return on a part time
basis to the same position occupied prior to the commence-
ment of leave or to a different position at the same classification
level in accordance with the part time provisions of the Agree-
ment.

e) An employee who has returned on a part time basis may
revert by agreement, to full time work at the same classifica-
tion level within two years of the recommencement of work.

8. Effect of Leave on the Employment Contract
a) An employee employed for a fixed term contract shall

have the same entitlement to parental leave, however the pe-
riod of leave granted shall not extend beyond the term of that
contract.

b) Absence on parental leave shall not break the continuity
of service of an employee but shall not be taken into account
in calculating the period of service for any purpose under the
relevant award or agreement.

c) An employee on parental leave may terminate employ-
ment at any time during the period of leave by written notice
in accordance with the relevant award or agreement.

d) An employer shall not terminate the employment of an
employee on the grounds of the employee’s application for
parental leave or absence on leave but otherwise the rights of
the employer in respect of termination of employment are not
affected.

22.—CARER’S LEAVE
22.1 For the purposes of this clause, the definition of family

shall be the definition contained in the Equal Opportunity Act
1986. That is, a person who is related to the employee by
blood, marriage, affinity, adoption and includes a person who
is wholly or mainly dependant on, or is a member of the house-
hold of, the employee.

22.2 An employee with responsibilities in relation to mem-
bers of their household or immediate family shall be entitled
to 7½ days from their sick or annual leave or TOIL entitle-
ment for family leave without loss of pay to provide care and
support for such persons when they are ill or otherwise attend
to urgent family responsibilities.

22.3 Any application for carer’s leave of more than two con-
secutive working days must be supported by the certificate of
a registered medical practitioner or, when the nature of illness
consists of a dental condition by the certificate of a registered
dentist.

22.4 Family Leave may be taken as single day absences or
part of a single day.

22.5 Employees are required to notify their Team Leader/
immediate supervisor, as soon as practicable, of their inabil-
ity to attend work due to a sick family member.

22.6 Where an employee requires extended carer’s leave the
employee may, subject to the approval of their employer, take
leave at half pay for twice the length of time.

23.—BEREAVEMENT LEAVE
23.1 Employees will be entitled to two paid days be-

reavement leave to be taken when a family dies. Family
members include a spouse, de-facto spouse, child or step
child, parent or step parent or someone who immediately
before that persons death lived with the employee as a
member of that persons family or any other person as ap-
proved by the Employer.

23.2 Nothing prevents the granting of accrued annual or
long service leave to an employee should additional leave be
requested. If such leave is not available, the Chief Executive
Officer or delegated officer may approve the use of sick leave
entitlements.

24.—CEREMONIAL/CULTURAL LEAVE
24.1. An employee covered by this agreement is entitled to

time off without loss of pay for tribal/ceremonial/cultural/re-
ligious purposes.

24.2. Such leave shall include leave to meet the employees’
customs, traditional law and to participate in ceremonial, cul-
tural or religious activities.

24.3. Ceremonial/cultural leave may be taken as whole or
part days off. Each day or part thereof, shall be deducted from
short leave and/or annual leave entitlements.

24.4. The employer may request reasonable evidence of the
legitimate need for the employee to be allowed time off.

24.5. Time off without pay may be granted by arrangement
between the employer and employee for tribal/ceremonial/
cultural purposes.

25.—ANNUAL LEAVE
This clause is to be read in conjunction with clause 19. –

Annual Leave of the GOSAC award.
25.1 An employee should take annual leave during the cal-

endar year in which it accrues, but the time during which the
leave may be taken is subject to the approval of the employer.
Notwithstanding the foregoing, the employer may direct an
employee to take annual leave and determine the date which
such leave shall commence provided that at least four weeks
notice is given of direction to take leave. The employer may
direct an employee who has accumulated in excess of 20 days
accrued leave to take the excess leave and may determine in
consultation, the date on which the leave will be taken.

25.2 Leave in excess of 20 days may only be accrued with
written approval of the employer.

25.3 On written application, an employee may be paid sal-
ary in advance when proceeding on annual leave. Such
payment in advance will only be made for full pay periods
which occur whilst the employee is on annual leave.

26.—LONG SERVICE LEAVE
26.1 Notwithstanding the provisions of this clause, an em-

ployee who immediately prior to the registration of the
Agreement, was entitled to long service leave applicable to
government wages employees and employees covered under
the provisions of the GOSAC Award will continue to accrue
entitlements to long service leave in accordance with the con-
ditions applying to such an employee prior to the registration
of this Agreement (i.e. existing entitlement date will not
change).

26.2 Employees will be entitled to 13 weeks long service
leave—

• after 10 years continuous service, and
• after each further period of 7 years continuous serv-

ice.
26.3 This sub-clause replaces Sub-clause 4 of Clause 24 –

Long Service of the GOSAC Award, for the purposes of this
clause “continuous service” shall not include—

(i) any period exceeding 14 calendar days during which
an employee is absent on leave without pay. In the
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case of leave without pay which exceeds 14 calen-
dar days, the entire period of such leave without pay
is excised in full;

(ii) any period which exceeds six months in one con-
tinuous period during which an employee is absent
on workers’ compensation. Provided that only that
portion of such continuous absence which exceeds
six months shall not count as “service”;

(iii) any period which exceeds three months in one con-
tinuous period during which an employee is absent
on sick leave without pay. Provided that only that
portion of such continuous absence which exceeds
three months shall not count as “service”; or

(iv) any period where an employee is taking long serv-
ice leave nor any period that was taken into account
in calculating a payment in lieu of long service leave.

26.4 Any public holiday prescribed in Clause 33.1, (Public
Holidays) of this agreement which occurs during the period
an employee is on long service leave shall be treated as part of
the long service leave and extra days in lieu thereof shall not
be granted.

26.5 Long service leave shall be taken within three years of
it becoming due, at a mutually agreed time. The employer
may approve the deferment of long service leave.

26.6 Approval to defer the taking of long service leave may
be withdrawn or varied at any time by the employer giving
the employee notice in writing of the withdrawal or variation.

26.7 Long Service Leave may be taken in multiples of weekly
periods subject to the following—

• clearance of long service leave shall not be less than
one weeks entitlement.

• portions of long service leave of more than one week
shall be taken by the Employee in multiples of
weekly entitlements.

• a minimum balance of long service leave of one week
on full pay shall remain available.

26.8 An employee may elect to take accrued long service
leave at—

• half time with double pay

• double time with half pay
subject to—

• the approval of the employer
• financial capacity of the agency to fund the payment

26.9 Prior to accruing the first Long Service Leave entitle-
ment an employee may take pro rata long service leave at the
following intervals—

• after the completion of 7 years continuous service,
employees shall be entitled to take 9 weeks leave

• after the completion of 10 years continuous service,
employees shall be entitled to take a further 4 weeks
leave

26.10 Where an employee resigns payment for pro rata long
service leave will be made based on clause 25.9. Payment
will be based on completed years of continuous service. An
employee who is dismissed will be paid any accrued long serv-
ice leave.

27.—PAY OUT OF LEAVE
27.1 By agreement with the Employer the employee may

have annual leave and/or long service leave paid out subject
to—

• 20 days annual leave or long service leave being
taken in the current calendar year.

• financial capacity of the agency to fund the payment.
27.2 The payment will be at the salary rate, which would

have been paid if the leave had been taken at the date of ap-
proval.

28.—CONTRACT OF SERVICE
28.1 Every new employee appointed to the Botanic Gar-

dens and Parks Authority, unless transferred from another WA
public sector agency, shall be on probation for a period of
three months, unless otherwise determined by the Chief Ex-
ecutive Officer.

28.2 As part of the Induction process the employer will pro-
vide the employee in writing a clear statement of agreed
outcomes to be achieved during the probationary period. This
process will involve the new employee and their immediate
supervisor undertaking the first stage of the agency’s perform-
ance management (PEAT) cycle during which both parties
will actively contribute to setting the agreed outcomes which
are to be achieved by the end of the probation period. Any
training and development requirements which may be required
to assist the employee achieve the agreed outcomes will be
provided by the employer.

28.3 At any time during the period of probation the em-
ployer may terminate the appointment and terminate the
services of the employee by giving one weeks notice or pay-
ment in lieu thereof.

28.4 Prior to the expiry of the probation period, the em-
ployer shall have a report completed in respect to the
employee’s level of performance, efficiency, conduct and—

• confirm the permanent appointment, or
• Extend the probation by up to three months, to a

maximum period of probation of six months, by
mutual agreement with union, or.

• terminate the appointment.

29.—FIXED TERM CONTRACTS
29.1 The employer may engage employees on a fixed term

contract of up to five years duration. Such appointments can
be made to cover for employees who may be on extended
leave without pay eg maternity leave; or where specialist skills
are required for short term works, etc. The use of fixed term
appointments will not be used to replace permanent positions.

30.—TERMINATION OF EMPLOYMENT
30.1 The Chief Executive Officer may summarily dismiss

an officer deemed guilty of gross misconduct or neglect of
duty and the officer shall not be entitled to any notice or pay-
ment in lieu of notice.

30.2 The period of notice that Botanic Gardens and Parks
Authority is required to give to an employee whose services
are no longer required, and for an employee to give the em-
ployer written notice of their intention to resign is four (4)
weeks, provided that a lesser notice period may be agreed
between the employer and the employee. Except that an em-
ployee over 45 with more than 5 years service is entitled to be
given five (5) weeks written notice by the employer.

30.3 Where less than four (4) weeks written notice is given,
without the consent the employer, or the employee leaves prior
to completing their notice period, the employer shall be enti-
tled to recover the sum equivalent to ordinary salary (excluding
allowances) in lieu of completion of the balance of the notice
period.

30.4 Where payment in lieu of notice is given, the employee
shall be paid the amount the employee would have received
had the employment continued until the end of the required
termination notice period.

30.5 Prior to an employee’s termination of service the em-
ployee can request a Certificate of Service from Botanic
Gardens and Parks Authority containing information as to the
period of service and the nature of duties performed by the
employee. No certificate will be issued to an employee sum-
marily dismissed.

30.6 When an employee resigns the following payments will
be made—

(a) normal salary/wage to date of termination;
(b) accrued annual leave, plus a loading of 17.5% of

normal salary/wage rate (if not already paid), but
not to exceed the maximum loading figure;

(c) pro rata annual leave, no loading is payable; and
(d) accrued long service leave (including pro rata pay-

ment as per clause 26.—Long Service Leave)
30.8 When an employee is dismissed for gross misconduct

or negligence and has served less than twelve (12) months
continuous service, no pro rata annual leave is payable.

30.9 Termination of employment by the employer will be
subject to the requirements of the Public Sector Management
Act 1994 as amended.
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30.10 Disciplinary provisions of the Public Sector Manage-
ment Act 1994 as amended shall apply to all employees
employed under the Act.

31.—RETIREMENT
31.1 An employee who attains the age of 55 years shall be

entitled to retire from the Botanic Gardens and Parks Author-
ity.

31.2 When an employee retires the following payments will
be made—

• normal wage to date of retirement;
• accrued annual leave, plus a loading of 17.5% of

normal wage rate (if not already paid), but not to
exceed the maximum loading figure;

• pro rata annual leave, plus loading (if not already
paid);

• accrued long service leave; and
• pro rata long service leave.

31.3 In the case of a deceased employee, the above provi-
sions shall apply, with payment made to the estate of the
deceased employee.

31.4 By mutual agreement an employee may negotiate a
phased in reduction of working hours upon reaching the age
of 55. Should an employee consider “phased in retirement” it
is recommended that financial advice be sought.

32.—CASUAL EMPLOYMENT
32.1 An employee may be appointed by the hour and paid

a loading of 20% in addition to the normal hourly rate for
their classification in lieu of annual leave, leave loading, sick
leave and payment for public holidays.

32.2 The employment of a casual employee may be termi-
nated at any time, and for any reason, by the employee or
employer giving one-hour notice.

32.3 Where an employee is required to work as a casual for
less than 4 hours a minimum of 4 hours wages will be
paid.

32.4 Casual employees shall be employed for no longer than
3 months except under fixed term contract.

33.—PUBLIC HOLIDAYS
33.1 The following days shall be paid holidays—

New Year’s Day, Australia Day, Good Friday, Easter Mon-
day, Christmas Day, Boxing Day, Anzac Day, Sovereign’s
Birthday, Foundation Day, Labour Day.

33.2 Those employees who prior to entering into this agree-
ment were entitled to public service holidays on the day after
New Years Day and on Easter Tuesday will remain entitled to
these days and by agreement take them during the calendar
year. These days are not cumulative.

33.3 When any of the days mentioned in this clause falls on
a Saturday or Sunday, the holiday will be observed on the
next succeeding Monday.

33.4 When Boxing Day falls on a Sunday or Monday, the
holiday will be observed on the next Tuesday.

33.5 In each case the substituted day will be a holiday with-
out deduction of pay and the day for which it is substituted
shall not be a holiday.

34.—HOURS OF DUTY
34.1 Objective—
To enhance the agency’s scope in

• the consideration of customer/visitor needs—
• employee preference (greater flexibility to meet per-

sonal needs); and
• meeting the business needs of the agency in an effi-

cient and effective manner.
This objective is designed to provide both the employer and

employee with greater flexibility and to recognise that the
Authority operates on a seven-day week basis.

In doing so the Authority recognises that it is appropriate to
offer employees with the option of selecting Option A an
Annualised Hours Framework as described in sub-Clause 3
of this Clause, or Option B the Standard Hours Framework as
described in sub-Clause 4 of this Clause.

34.2 Definition
Flexible working hours means that employees have the free-

dom to choose their hours of work within an increased span
of hours during Monday to Friday. This is subject to fulfilling
agreed minimum hours over an agreed settlement period,
meeting agreed work commitments and contributing towards
the achievement of the agencies objectives. Variations to meet
personal preference can be tailored whilst meeting business
needs.

34.3 OPTION A—Annualised Hours Framework
Hours of Duty
Employees shall be required to account for 1,976 hours

within one settlement period. This consists of 1,824 working
hours (including public holidays) and 152 annual leave hours,
based on 48 working weeks and 4 weeks annual leave.

The settlement period shall be a 52 week period. Each set-
tlement period shall commence with nil hours worked, plus
or minus hours from the previous settlement period.

Ordinary hours may be worked between 6.00am and 6.00pm
Monday to Friday as determined by the employer according
to the needs of the agency.

Starting and finishing times will be flexible and responsive
to operational requirements as determined by the employer.

The relevant Director will determine the most suitable work-
ing arrangements

An employee may be required to work a minimum of 4 hours
up to a maximum of 11 ordinary hours, exclusive of meal
breaks, on any given day Monday to Sunday as determined
by the work team.

Work-team Roster
Ordinary hours of service will be worked according to a

roster, which will be developed by the employer following
consultation with employees to take into consideration per-
sonal and seasonal nature of the Park’s activities. These rosters
will be developed so that the ordinary hours of service will be
an average of 38 hours per week calculated over a 52-week
period. Unless otherwise agreed, employees will not be re-
quired to work more than five consecutive days.

The roster may be subject to change by the employees or
the employer based on personal or operational requirements.

In cases involving ordinary hours exceeding 1,976 in a 52
week cycle, the employer will pay the employee an amount
equal to such ordinary hours calculated at the overtime rate of
pay or will approve the equivalent time off in lieu or combi-
nation of both.

Credit hours accumulated in the peak season will be uti-
lised for the purposes of shorter working weeks and/or time
off in the low season according to the roster developed for
each work team.

34.4 OPTION B Hours of Duty—Standard Hours Framework
The parties agree that the span of ordinary working hours

will be between 6.00am and 6.00pm from Monday to Friday.
The ordinary hours of service will be 152 hours in any four-

week cycle, i.e. an average of 38 hours per week. Unless
otherwise agreed, employees will not be required to work more
than five consecutive days.

An employee may be required to work a minimum of six
hours up to a maximum of 11 ordinary hours, exclusive of
meal breaks, on any given day as determined by the agency.

The actual times and hours worked by employees will be
determined as part of the team planning process. Starting and
finishing times will be flexible and responsive to visitor needs
and other operational requirements of the agency. Any changes
to working hours proposed by either management or the em-
ployee, needs to be mutually agreed. Once agreed at the work
team level, the changed hours of work can be introduced fol-
lowing endorsement of the work area’s team plan.

“Mutual agreement” means that agreement is reached be-
tween the employer and employees after the employees have
been informed of the issues under consideration and when
managers and employees enter into new arrangements freely,
after full and open discussion and without coercion.

As part of their team planning, each work team will ensure
adequate staffing between 8.30am and 5.00pm to ensure visi-
tor needs are met.
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The ordinary hours of service will be consecutive except
for an unpaid meal break of not less than 30 minutes.

The time and length of a meal break may be altered by the
employer to meet operational requirements. However, an em-
ployee will not be required to work for more than 5 hours
without a meal break, provided this period may be extended
in an emergency situation, in which case the employee will
take a meal break as soon as is possible following such an
emergency situation.

For employees working under the standard hours frame-
work, hours in excess of the required 152 hours (over the four
week cycle), up to a maximum of 15.2 hours, will receive
credit time at single rates, which may be utilised for flexi-
leave as agreed between and employee and their Manager/
Team Leader. Flexi-leave should be cleared within the four-
week cycle in which it is accumulated. If this is not possible,
it may be carried forward to the next four-week cycle. Debit
hours below the required 152 hours will be carried forward to
the next four-week cycle.

Flexi-leave is accrued in 30minute allotments and is not
authorised by the manager/supervisor, as distinct from over-
time or TOIL.

34.5 Conditions Applying to Both Options

Commencement of Work
Wherever possible employees will commence work each

day at their specific work location.
Employees, who are not based in the depot, will not be re-

quired to return to base after lunch or at completion of duties.

Recording Attendance
For the purposes of recording and monitoring time worked,

there will be four week cycle period.
All employees are required to maintain a timesheet with a

continuous total for hours worked over the settlement period.
Timesheets are to be audited by the Director /Team Leader

at random intervals and verified regularly.
Employees shall be responsible for recording times accu-

rately. Falsification of timesheets may lead to disciplinary
action.

Debit hours below the required 152 hours will be carried
forward to the next four week cycle.

Paid leave will be credited as 7.6 hours for each day of such
leave.

Meal Breaks
The ordinary hours of service will be consecutive except

for an unpaid meal break of not less than 30 minutes.
The time and length of a meal break may be altered by the

employer to meet operational requirements. However, an em-
ployee will not be required to work for more than 5 hours
without a meal break, provided this period may be extended
in an emergency situation, in which case the employee will
take a meal break as soon as is possible following such an
emergency situation.

Credit for Leave Purposes
Paid leave will be credited as follows—

For sick, annual leave, long service leave and public holi-
days, 7.6 hours will be credited for each day of such leave.
For the purposes of all other paid leave, a day will be
credited for the time an employee was rostered to work
had the employee been at work on the day(s) that paid
leave was taken.
Reconciliation of Hours on Termination
In cases involving termination of an employee’s services
there will be a reconciliation of ordinary hours worked
to determine the amount of debit or credit hours having
regard to the nominal average number of hours worked
to the date of termination.
In cases involving a credit of hours, the employer will pay
to the employee, on termination, an amount equivalent to
such credit hours calculated at the ordinary rate of pay.
In cases involving a debit of hours the employee will have
deducted from their termination payment an amount
equivalent to such debit hours calculated at the ordinary
rate of pay.

35.—TIME OFF IN LIEU
35.1 This Time Off in Lieu clause is to be read in conjunc-

tion with Clause 18. – Overtime of GOSAC.
35.2 Where employees have been authorised overtime by

their supervisor and have it credited as TOIL, then the TOIL
will be calculated as per overtime and then be converted to
actual hours.

35.3 Payment of overtime will be in either of the following
ways—

overtime may be paid at the specified penalty rate; or
credited as time in lieu; or
any combination of the above.

35.4 Payment method will be formally recorded and au-
thorised by the immediate supervisor on the wages/salary
authorisation form.

35.5 When an employee wishes to take TOIL a leave form will be
completed showing that the overtime will be taken as TOIL.

35.6 An employee shall only hold a maximum of two day’s
TOIL at any one time or at the discretion of the Director more
may be agreed.

35.7.1 Overtime or time off in lieu for part-time employees
will operate as per Clause 9 Part -Time Employment, section
(1)(c) of GOSAC Award.

36.—TRAVELLING ALLOWANCE
36.1 An employee who undertakes approved travel on offi-

cial business shall be reimbursed on the following basis—
A When a trip necessitates an overnight stay away from

headquarters and accommodation only is provided
at no charge to the employee, or when an employee
travels to a place outside a radius of 50 kilometer’s
measured from the Park, and the trip does not in-
volve an overnight stay away from the Park,
reimbursement for meals shall be at the rate set out
in the GOSAC award, subject to the employee’s cer-
tification that each meal claimed was actually
purchased.

B Where a trip necessitates an overnight stay away from
the Park and the employee is fully responsible for
his/her own accommodation, meals and incidental
expenses the employer or delegated employee shall
approve reimbursement of the employee, reasonable
expenses for the whole trip, subject to production of
receipts by the employee.
WA—South of 26º South Latitude—

Breakfast $10.20
Lunch $10.20
Dinner $25.45

WA—North of 26º South Latitude
Breakfast $12.50
Lunch $16.70
Dinner $24.25

Interstate
Breakfast $12.50
Lunch $16.70
Dinner $24.25

36.2 Incidental expenses shall include but not be limited to
train, bus and taxi fares, official telephone calls and laundry
and dry-cleaning expenses.

36.3 The employer may approve payment of an advance to
an employee about to undertake overnight travel, to cover up
to 90% of estimated reasonable expenses. A detailed travel
claim form is required to be completed by the employee upon
their return to work to identify any further payment required
or refund of a portion of any advance made.

36.4 Reimbursement of expenses shall not be suspended
should an employee become ill whilst travelling, provided sick
leave is approved in accordance with the provisions of this
Agreement and the employee continues to incur accommoda-
tion, meal and incidental expenses.

37.—ADJUSTMENT OF ALLOWANCES
The rates and specification for allowances shall, unless speci-

fied otherwise in this Agreement, be varied in line with
adjustments made to the GOSAC Award.
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Rates for the following allowances shall be calculated using
the salary rates contained in this Agreement—

a) Shift-work Allowance;
b) Overtime Allowance—Out of Hours Contact;

The rates are contained in Appendix C (Overtime Allow-
ances).

38.—WORKPLACE FLEXIBILITY
Any requirement to temporarily deploy an employee to an

alternative work site within the Agency other than their usual
work site for a period longer than two weeks will be adver-
tised internally. The advertisement will clearly state the location
and the duration of the transfer to the work site and that this
will then become the employee’s work location for commence-
ment each day for the period of the transfer.

Any extension to the deployment period greater than two
weeks will be advertised.

Where there is a difference between the normal work site
and the temporary transfer work site, any additional increase
in distance traveled will be compensated at the personal
kilometreage rate as set out and varied from time to time in
the GOSAC Award.

When an employee is temporarily deployed to an alterna-
tive work site other than their usual work site, the employee
will receive an allowance of $7.00 per day, as reasonable re-
imbursement of additional costs entailed due to the temporary
deployment.

• Motor vehicle allowance is not paid in conjunction
with this allowance;

• Payment of this allowance does not occur when the
employee is provided with an Agency vehicle.

39.—HOME TELEPHONE
An employee may be directed to maintain a telephone at

their residence and provide the employer with their telephone
number in order to be contacted by the employer should emer-
gency or operational reasons require an employee to be
contacted. This may occur when an employee is working from
home, or when an employee is on duty.

Where an employee is directed to install a telephone by the
employer, the employer shall be responsible to pay all instal-
lation and service costs associated with maintenance of the
telephone at the employees residence, in addition to any local
business telephone calls an employee may be required to make.

Other than payments made in accordance with clause 18.4
Overtime Allowance of GOSAC “Out of Hours Contact” an
employee shall not be paid overtime unless actually recalled
to duty.

40.—DRESS AND UNIFORMS
The Botanic Gardens and Parks Authority have a uniform

administrative instruction and this should be adhered to.
Except where otherwise directed by the employer for op-

erational or public relations reasons, an employee may choose
their own style of dress for the time spent at work, provided
that reasonable standards are maintained.

An employee engaged in work which requires dealing with
members of the public shall be provided with a uniform free
of charge in quantities and under conditions set by the em-
ployer, agreed between the employee and employer, provided
that the employer instructs those employees to wear a uni-
form as part of their duties.

41.—BUILDING WORK TEAMS
For each year, each work area will develop an operational

plan for the forthcoming year. Essential components of this
plan will be

• identification of their customers and key outcomes
for the period

• productivity improvement plans to meet the opera-
tional requirements of the team

• resource allocations and employee responsibilities
• performance indicators that account for the achieve-

ment of productivity improvements; and
• a 12 month schedule for planned leave, which en-

sures adequate coverage of all existing work within
current resource allocation.

42.—SAFETY IN THE WORKPLACE
Having a safe workplace and safe work means that proc-

esses are safe, healthy lifestyles are promoted and everyone is
encouraged to be responsible for their own safety and wellbe-
ing.

A commitment to safety benefits both employees and the
productivity of the agency. This shared commitment has al-
ready led to significant improvements over the last few years
and is now the basis for future improvements in our safety
performance.

To achieve continued improvements the parties agree—
• to continuously improve the safety of work systems,

work places and machinery and equipment;
• to continue to provide rehabilitation of injured em-

ployees;
• to continue to provide free and confidential personal

counseling to employees and their families through
the Employee Assistance Program;

• continuously improve employee skill development
• continuously improve the safety committee and con-

sultative processes; and
• to investigate the introduction of a proactive wellness

program which includes activities to enhance well-
being of employees.

Consistent with the objective of having a safe work place
and safe work, smoking will not be permitted during work
hours.

43.—UNION FACILITIES
By agreement with the employer, Union representatives in

the work place shall have access to—
a) Sufficient time off during work hours to perform their

role as a union representative;
b) Sufficient time off to consult with members and meet,

particularly where there is a work-related issue to
be resolved;

c) Reasonable access to facilities to perform their role
as a union representative, including but not limited
to, telephone, faxes and photocopying.

44.—WITNESS AND JURY DUTY
44.1 An employee subpoenaed or called, as a witness to

give evidence in any proceeding shall as soon as practicable
notify the manager/supervisor who shall notify the Chief Ex-
ecutive Officer.

44.2 Where an employee is subpoenaed or called as a wit-
ness to give evidence in an official capacity that employee
shall be granted by the Chief Executive Officer leave of ab-
sence with pay, but only for such period as is required to enable
the employee to carry out duties related to being a witness. If
the employee is on any form of paid leave, the leave involved
in being a witness will be reinstated, subject to the satisfac-
tion of the Chief Executive Officer. The employee is not entitled
to retain any witness fee but shall pay all fees received into
Consolidated Revenue Fund. The receipt for such payment
with a voucher showing the amount of fees received shall be
forwarded to the Chief Executive Officer.

44.3 An employee subpoenaed or called as a witness to give
evidence in an official capacity shall, in the event of non-pay-
ment of the proper witness fees or travelling expenses as soon
as practicable after the default, notify the Chief Executive
Officer.

44.4 An employee subpoenaed or called, as a witness
on behalf of the Crown, not in an official capacity shall
be granted leave with full pay entitlements. If the employee
is on any form of paid leave, this leave shall not be rein-
stated as such witness service is deemed to be part of the
officer’s civic duty. The employee is not entitled to retain
any witness fees but shall pay all fees received into Con-
solidated Revenue Fund.

44.5 An employee subpoenaed or called as a witness under
any other circumstances other than specified in subclauses 2
and 4 of this clause shall be granted leave of absence without
pay except when the employee makes an application to clear
accrued leave in accordance with award provisions.
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44.6 An employee required to serve on a jury shall as soon
as practicable after being summoned to serve, notify the man-
ager/supervisor who shall notify the Chief Executive Officer.

44.7 An employee required to serve on a jury shall be granted
by the Chief Executive Officer leave of absence on full pay,
but only for such period as is required to enable the employee
to carry out duties as a juror.

44.8 An employee granted leave of absence on full pay as
prescribed in subclause 6 of this clause is not entitled to retain
any juror’s fees but shall pay all fees received into Consoli-
dated Revenue Fund. The receipt for such payment shall be
forwarded with a voucher showing the amount of juror’s fees
received to the Chief Executive Officer.

45.—PERSONAL FILE
Where the employer maintains a personal or other file on an

employee, the employee shall be entitled to examine all mate-
rial maintained on that file and take photocopies of such
material.

46.—OPTION FOR 48 WEEKS PAY OVER 52 WEEKS
46.1 An option which can be adopted by mutual agreement

between an individual employee and the employer for the
employee to receive 48 weeks of pay spread over the full 52
weeks of the year, whereby the employee will take 8 weeks
leave instead of 4 weeks per year. The additional 4 weeks will
not be able to be accrued. In the event that the employee is
unable to take such leave, his/her salary will be adjusted at the
completion of the 12 month period to take account of the fact
that time worked during the year was not included in the sal-
ary.

46.2 Access to this entitlement will be subject to the em-
ployee having satisfied the Authority’s accrued leave
management policy.

47.—SIGNATURE OF THE PARTIES
Signed for and on behalf of the
THE CIVIL SERVICE ASSOCIATION OF WESTERN

AUSTRALIA INCORPORATED
Dave Robinson
General Secretary
Date…11/2/2000
Signed for and on behalf of the
BOTANIC GARDENS AND PARKS AUTHORITY
By Dr Stephen Hopper
Chief Executive Officer
Date…10/2/2000

APPENDIX A

THE BOTANIC GARDENS AND PARKS AUTHORITY
AGREEMENTS

ORGANISATIONAL PERFORMANCE
MEASUREMENT PROCESS, TARGETS AND

REWARDS
1. Since its last Agreement was put in place the Botanic

Gardens and Parks Authority has embarked on a process of
continuous improvement. The efforts of staff have resulted in
significant increases in services provided quality of services
and work value while maintaining fte numbers that existed in
1996.

2. The parties to this Agreement are committed to sustain-
ing and improving organisational productivity. Organisation
productivity will be measured by applying the BG&PA Per-
formance Model (“the Model”). The principle supporting
BGPA’s organisational productivity improvement is that tar-
get budget savings are to be made while achieving target
performance.

3. If both budget and performance targets are met, then a
salary increase will be paid to staff in the form of a percentage
increase to base salary, where performance indice of 3 is
achieved. If the budget target savings are not met, then no
payment will be made to staff, regardless of the level of per-
formance achieved.

4. Where a performance index figure of 2 or greater but less
than 3 is achieved, the wage increase will equate to the per-
formance index figure of 2.

5. Where a performance index figure of 3 or greater is
achieved, the wage increase will equate to the performance
index figure of 3.

6. In the case where a negative Performance Index is
achieved, this will not result in a wage reduction. However,
such a figure will be used in determining the appropriate dis-
counting in the subsequent application of the Model.

7. The salary increases linked to the application of the Model
on Registration, and 12 months from registration are expressed
on page 39, under the heading Organisational Performance
Targets and Rewards for BG&PA Agreements.

8. In the Model, performance achieved between target rat-
ings will receive a proportional rating.

9. The formula to be applied in calculating the Performance
Index used in the Model is—

Performance Index = sum of total weighted ratings
Divided by the sum of total weightings

10. The targets to be achieved in the application of the Model
are set out on page 36, under the heading BG&PA Perform-
ance Model and will remain constant for the life of this
Agreement as they are a measure of performance while the
agency undergoes continuous improvement.

ORGANISATIONAL PERFORMANCE TARGETS AND
REWARDS FOR THE BG&PA AGREEMENTS

PAYMENT
DATE

PERCENTAGE INCREASE
TO BASE SALARY

TARGET TO BE MET FOR CORRESPONDING
WAGE INCREASE

 (BOTH RECURRENT BUDGET SAVINGS
AND PERFORMANCE INDEX

 TO BE MET WHERE APPROPRIATE)
From the 1st

Pay Period
after
registration

3.5% for all salaried staff Implementation of BG&PA
ORGANISATIONAL PERFORMANCE
MODEL

12 months
from
registration

3.5% for all
salaried staff

1) Additional $10,000 budget savings identified
12 months from registration.
And
2) Performance measurement index of 3 or
greater for the period 12 months from registration

THE BOTANIC GARDENS AND PARKS AUTHORITY
 PERFORMANCE MODEL MEASURES

Target performance will be measured by an aggregated in-
dex resulting from the application of the BG&PA
PERFORMANCE MODEL. This Performance Model is based
on key performance measures which underpin the BG&PA
Strategic Plan. This Plan sets out the key organisational goals,
objectives, strategies and outcomes, for achievement of BGPA’s
mission and vision. The majority of these measures are also
used in annual reporting of agency performance against out-
comes and outputs.

The following are the key performance measures which are
the basis for the Model—

1. Number of organised bookings for functions in the
Botanic Gardens and Parks Authority. This measure
indicates trends of visitor numbers and therefore is
directly related to the Corporate objective of increas-
ing the opportunities for enjoyment of all Western
Australian visitors.

2. Level of Satisfaction with Facilities and Services:
This measure indicates level of enjoyment and ap-
preciation of the standard of facilities and services
offered by the Botanic Gardens and Parks Author-
ity.
This measure is an indicator of the extent of achieve-
ment of one of the major Corporate goals, which is
to conserve, enhance and promote recreational and
tourist resources and cultural heritage for visitor en-
joyment.

3. Number of people attending Fee for Entry Wild
Flower Festival and education and conservation pro-
grams and lectures: The annual Wild Flower Festival
is the major the Botanic Gardens and Parks Author-
ity fee for entry event and it showcases the State’s
wildflowers and the functions and achievements of
the Botanic Gardens and Parks Authority. As a ma-
jor event which attracts large number of local,
interstate and international visitors, the number of
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people attending the Wild Flower Festival is a valid
indicator of the achievement of key corporate goals.
These are: 1) to conserve, enhance and promote rec-
reational and tourist resources and cultural heritage
for visitors’ enjoyment and 2) to enhance and pro-
mote conservation, horticulture and understanding
of Western Australian and other flora for the com-
munity.
The number of people attending education and con-
servation programs and lectures indicates the extent
of achievement of one of the major Corporate goals,
which is to enhance and promote conservation, hor-
ticulture and understanding of Western Australian
and other flora for the community.
Note: Attendance at the wildflower festival will be
adjusted for reduction in attendance’s resulting from
external events. A reduced attendance on any one-
day will be adjusted to the average of the previous
two years unaffected attendance. For a week day the
average of previous total week days will be used,
for a weekend or public holiday the average of total
weekend and public holidays will be used.

4. Number of Accessions in botanical display divided
by Total Number of Accessions: This is an essential

activity related to achieving one of the overall goals
of the Botanic Gardens and Parks Authority which
is to enhance and promote conservation, horticul-
ture and understanding of Western Australian and
other flora for the community.

5. Number of Accessions Lost Divided By the Total
Number of Accessions: This measure is an indicator
of the horticultural and management skills in main-
taining the living collection of plants in Kings Park
and Botanic Garden. The lower the figure, the more
effective the horticultural and management skills are
in maintaining the living collection of plants.

6. Number of Papers Submitted and Accepted for Pub-
lication: Publication of papers signals the successful
completion of scientific research, judged by peer
review to be of international quality.
This measure underpins the key strategic goal to
enhance and promote, conservation, horticulture and
understanding of Western Australian and other flora
for the community, and the specific achievement of
the objective of undertaking and promoting leading
edge science and interpretation pertinent to integrated
conservation of flora for present and future genera-
tions.

BG&PA PERFORMANCE MODEL (PAYMENT XXX DATE)

Ratings Ratings
PERFORMANCE

MEASURE
-2 -1 1

BASE
LINE

2 3
TARGET

4 5 Weighting Rating Weighted
Rating

1. Number of organised
bookings or functions in
the Botanic Gardens and
Parks Authority.

600 850 1100 1350 1600 1850 2100 1

2. Level of Satisfaction
with Facilities and
Services

50% 55% 60% 65% 75% 80% 85% 1.5

3. Number of people
attending Fee for Entry
Wild Flower Festival and
education and
conservation programs
and lectures

25,000 30,000 35,000 40,000 45,000 50,000 55,000 1.5

4. Number of Accessions in
botanical display divided
by Total Number of
Accessions

34% 38% 42% 46% 48% 54% 58% 1

5. Number of Accessions
lost divided by total
number of Accessions

16% 14% 12% 10% 9% 7% 6% 1

6. Number of Papers
Submitted and Accepted
for Publication

1 2 3 4 5 1

TOTAL
S

          PERFORMANCE  INDEX = TOTAL WEIGHTED RATINGS =
TOTAL

WEIGHTING
S
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Appendix B – SALARY SCHEDULES
Please refer to the salary clause within this Agreement. Salary increases are not guaranteed and are contingent on the achievement
of performance index targets (as described in the BG&PA Productivity Model), the achievement of the required budget savings
and are each subject to Cabinet Standing Committee on Labour Relations approval.
The salary rates applicable during the term of the Agreement are:

SALARY SCHEDULE ASSUMING A TOTAL INCREASE OF 7%
All Salary increases assume the achievement of target performance indicators

Base Salary Base Salary
as

fortnightly hourly Base Salary fortnightly hourly

LEVEL at commence at
Registration

 rate rate per annum as at 12
months

rate rate

of EBA 38hr week  from registration 38hr week
Assume 3.5% increase Assume 3.5% increase

1.035 504 D7/76 1.035 504 D7/76

Level 1
Under 17 12,706       13,150.71        504.18 6.63 13,610.98             521.83 6.87
17 years 14,651       15,163.79        581.36 7.65 15,694.52             601.71 7.92
18 years 16,895       17,486.33        670.40 8.82 18,098.35             693.87 9.13
19 years 19,372       20,050.02        768.69 10.11 20,751.77             795.60 10.47
20 years 21,611       22,367.39        857.54 11.28 23,150.24             887.55 11.68
21 years or
1st

23,624       24,450.84        937.41 12.33 25,306.62             970.22 12.77

 year of service
22 years or
2nd

24,316       25,167.06        964.87 12.70 26,047.91             998.64 13.14

 year of service
23 years or
3rd

25,007       25,882.25        992.29 13.06 26,788.12          1,027.02 13.51

 year of service
24 years or
4th

25,693       26,592.26     1,019.51 13.41 27,522.98          1,055.19 13.88

 year of service
25 years or
5th

26,384       27,307.44     1,046.93 13.78 28,263.20          1,083.57 14.26

 year of service
26 years or
6th

27,074       28,021.59     1,074.31 14.14 29,002.35          1,111.91 14.63

 year of service
27years or
7th

27,869       28,844.42     1,105.86 14.55 29,853.97          1,144.56 15.06

 year of service
28 years or
8th

28,419       29,413.67     1,127.68 14.84 30,443.14          1,167.15 15.36

 year of service
29 years or
9th

29,231       30,254.09     1,159.90 15.26 31,312.98          1,200.50 15.80

 year of service

Level 2
1st year 30,204       31,261.14     1,198.51 15.77 32,355.28          1,240.46 16.32
2nd year 30,950       32,033.25     1,228.11 16.16 33,154.41          1,271.10 16.72
3rd year 31,734       32,844.69     1,259.22 16.57 33,994.25          1,303.29 17.15
4th year 32,562       33,701.67     1,292.08 17.00 34,881.23          1,337.30 17.60
5th year 33,429       34,599.02     1,326.48 17.45 35,809.98          1,372.91 18.06

Level 3
1st year 34,621       35,832.74     1,373.78 18.08 37,086.88          1,421.86 18.71
2nd year 35,549       36,793.22     1,410.60 18.56 38,080.98          1,459.97 19.21
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3rd year 36,506       37,783.71     1,448.58 19.06 39,106.14          1,499.28 19.73
4th year 37,488       38,800.08     1,487.54 19.57 40,158.08          1,539.61 20.26

Salaries - Specified
Callings
Level 2/4
1st year 30,204       31,261.14     1,198.51 15.77 32,355.28          1,240.46 16.32
2nd year 31,734       32,844.69     1,259.22 16.57 33,994.25          1,303.29 17.15
3rd year 33,429       34,599.02     1,326.48 17.45 35,809.98          1,372.91 18.06
4th year 37,129       38,428.52     1,473.30 19.39 39,773.51          1,524.86 20.06
5th year 40,678       42,101.73     1,614.12 21.24 43,575.29          1,670.62 21.98
6th year 42,992       44,496.72     1,705.94 22.45 46,054.11          1,765.65 23.23

Level 4
1st year 38,836       40,195.26     1,541.03 20.28 41,602.09          1,594.97 20.99
2nd year 39,891       41,287.19     1,582.90 20.83 42,732.24          1,638.30 21.56
3rd year 40,977       42,411.20     1,625.99 21.39 43,895.59          1,682.90 22.14

Level 5
1st year 43,070       44,577.45     1,709.04 22.49 46,137.66          1,768.86 23.27
2nd year 44,484       46,040.94     1,765.15 23.23 47,652.37          1,826.93 24.04
3rd year 45,953       47,561.36     1,823.44 23.99 49,226.00          1,887.26 24.83
4th year 47,478       49,139.73     1,883.95 24.79 50,859.62          1,949.89 25.66

Level 6
1st year 49,929       51,676.52     1,981.21 26.07 53,485.19          2,050.55 26.98
2nd year 51,596       53,401.86     2,047.36 26.94 55,270.93          2,119.01 27.88
3rd year 53,321       55,187.24     2,115.80 27.84 57,118.79          2,189.86 28.81
4th year 55,163       57,093.71     2,188.90 28.80 59,091.98          2,265.51 29.81

Level 7
1st year 57,987       60,016.55     2,300.95 30.28 62,117.12          2,381.49 31.34
2nd year 59,941       62,038.94     2,378.49 31.30 64,210.30          2,461.74 32.39
3rd year 62,067       64,239.35     2,462.85 32.41 66,487.72          2,549.05 33.54

Level 8
1st year 65,522       67,815.27     2,599.95 34.21 70,188.80          2,690.94 35.41
2nd year 67,998       70,377.93     2,698.20 35.50 72,841.16          2,792.63 36.75
3rd year 71,067       73,554.35     2,819.97 37.10 76,128.75          2,918.67 38.40

Level 9
1st year 74,900       77,521.50     2,972.07 39.11 80,234.75          3,076.09 40.47
2nd year 77,489       80,201.12     3,074.80 40.46 83,008.15          3,182.42 41.87
3rd year 80,443       83,258.51     3,192.02 42.00 86,172.55          3,303.74 43.47

3rd year 36,506       37,783.71     1,448.58 19.06 39,106.14          1,499.28 19.73
4th year 37,488       38,800.08     1,487.54 19.57 40,158.08          1,539.61 20.26

Salaries - Specified
Callings
Level 2/4
1st year 30,204       31,261.14     1,198.51 15.77 32,355.28          1,240.46 16.32
2nd year 31,734       32,844.69     1,259.22 16.57 33,994.25          1,303.29 17.15
3rd year 33,429       34,599.02     1,326.48 17.45 35,809.98          1,372.91 18.06
4th year 37,129       38,428.52     1,473.30 19.39 39,773.51          1,524.86 20.06
5th year 40,678       42,101.73     1,614.12 21.24 43,575.29          1,670.62 21.98
6th year 42,992       44,496.72     1,705.94 22.45 46,054.11          1,765.65 23.23

Level 4
1st year 38,836       40,195.26     1,541.03 20.28 41,602.09          1,594.97 20.99
2nd year 39,891       41,287.19     1,582.90 20.83 42,732.24          1,638.30 21.56
3rd year 40,977       42,411.20     1,625.99 21.39 43,895.59          1,682.90 22.14

Level 5
1st year 43,070       44,577.45     1,709.04 22.49 46,137.66          1,768.86 23.27
2nd year 44,484       46,040.94     1,765.15 23.23 47,652.37          1,826.93 24.04
3rd year 45,953       47,561.36     1,823.44 23.99 49,226.00          1,887.26 24.83
4th year 47,478       49,139.73     1,883.95 24.79 50,859.62          1,949.89 25.66

Level 6
1st year 49,929       51,676.52     1,981.21 26.07 53,485.19          2,050.55 26.98
2nd year 51,596       53,401.86     2,047.36 26.94 55,270.93          2,119.01 27.88
3rd year 53,321       55,187.24     2,115.80 27.84 57,118.79          2,189.86 28.81
4th year 55,163       57,093.71     2,188.90 28.80 59,091.98          2,265.51 29.81

Level 7
1st year 57,987       60,016.55     2,300.95 30.28 62,117.12          2,381.49 31.34
2nd year 59,941       62,038.94     2,378.49 31.30 64,210.30          2,461.74 32.39
3rd year 62,067       64,239.35     2,462.85 32.41 66,487.72          2,549.05 33.54

Level 8
1st year 65,522       67,815.27     2,599.95 34.21 70,188.80          2,690.94 35.41
2nd year 67,998       70,377.93     2,698.20 35.50 72,841.16          2,792.63 36.75
3rd year 71,067       73,554.35     2,819.97 37.10 76,128.75          2,918.67 38.40

Level 9
1st year 74,900       77,521.50     2,972.07 39.11 80,234.75          3,076.09 40.47
2nd year 77,489       80,201.12     3,074.80 40.46 83,008.15          3,182.42 41.87
3rd year 80,443       83,258.51     3,192.02 42.00 86,172.55          3,303.74 43.47

Appendix C – Overtime
PART 1 – OUT OF HOURS CONTACT
(Operative from 1st pay period on or after 1/8/99)

Standby $5.67 per hour
On Call $2.83 per hour
Availability $1.42 per hour

PART 2 – MEALS
(Operative from 1st pay period on or after 1/1/99)

Breakfast $6.80 per meal
Lunch $8.40 per meal
Evening Meal $10.10 per meal

PART 3—SHIFTWORK ALLOWANCE
A shift allowance of $13.11 is payable for each afternoon

or night shift of seven and one half (7.5) hours worked.
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CHRIST CHURCH GRAMMAR SCHOOL INC
(ENTERPRISE BARGAINING) AGREEMENT 2000.

No. AG 19 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Christ Church Grammar School Inc.

No. AG 19 of 2000.

Christ Church Grammar School Inc (Enterprise Bargaining)
Agreement 2000.

COMMISSIONER P E SCOTT.

2 March 2000.

Order.
HAVING heard Mr N Briggs on behalf of The Independent
Schools Salaried Officers’ Association of Western Australia,
Industrial Union of Workers and Mr J Madin on behalf of the
Christ Church Grammar School Inc. and by consent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Christ Church Grammar School Inc
(Enterprise Bargaining) Agreement 2000 in the terms of
the following schedule be registered on the 23rd day of
February 2000 and shall replace the Christ Church
Grammar School Inc (Enterprise Bargaining) Agreement
1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the “Christ Church

Grammar School Inc (Enterprise Bargaining) Agreement
2000” and replaces the “Christ Church Grammar School Inc
(Enterprise Bargaining) Agreement 1997”.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement
4. Scope of Agreement
5. Date and Duration of Agreement
6. Relationship to Parent Award
7. Single Bargaining Unit
8. Objectives
9. Salary Rates

10. Agreed Efficiency Improvements
11. Parental Leave
12. Dispute Resolution Procedure
13. Consultation
14. No Further Claims
15. No Precedent
16. Signatories

3.—PARTIES TO THE AGREEMENT
This Agreement is made between Christ Church Grammar

School Inc (the School) and The Independent Schools Sala-
ried Officers’ Association of Western Australia, Industrial
Union of Workers (the ISSOA), a registered organisation of
employees.

4.—SCOPE OF AGREEMENT
(1) This Agreement shall apply to staff members who are

employed within the scope of the Independent Schools’
Teachers’ Award 1976 (the award) by the School.

(2) The number of teachers covered by this Agreement is
107.

5.—DATE AND DURATION OF AGREEMENT
(1) This Agreement shall come into effect on the 1 January

2000 and shall apply until 31 December 2002.

(2) The parties agree to meet no later than six months be-
fore the end of 2002 to review the agreement.

6.—RELATIONSHIP TO PARENT AWARDS
(1) This Agreement shall be read and interpreted in con-

junction with the award—
(2) Where there is any inconsistency between this Agree-

ment and the award, this Agreement will prevail to the extent
of the inconsistency.

7.—SINGLE BARGAINING UNIT
The parties to this Agreement have formed a single bargain-

ing unit.
The single bargaining unit has conducted negotiations with

the School and reached full agreement with the School repre-
sented by this Agreement.

8.—OBJECTIVES
The purposes of this Agreement are to—

(1) Consolidate and develop further, initiatives arising
out of the award restructuring process.

(2) Accept a mutual responsibility to maintain a work-
ing environment which will ensure that the School
and its staff become genuine participants and con-
tributors to the School’s aims, objectives and
philosophy.

(3) Safeguard and improve the quality of teaching and
learning by emphasising the upgrading of profes-
sional skills and knowledge. The School and the staff
acknowledge that this upgrading of skills and expe-
rience can best occur when both the School and staff
share responsibility for professional development by
undertaking both in-service and external courses and
training partly during School time and partly during
the staff member’s time.

9.—SALARY RATES
(1) (a) The minimum annual rate of salary payable to teach-

ers engaged in the classification prescribed in Clause
11.—Salaries of the Award shall be increased by 10% above
the rate prescribed in the Christ Church Grammar School
Inc.(Enterprise Bargaining) Agreement 1997.

The increases shall be payable in three increments as
follows—

(i) Payable from 1 January 2000—3.0%
(ii) Payable from 1 January 2001—3.5%

(iii) Payable from 1 January 2002—3.5%

Step 1/01/2000 1/01/2001 1/01/2002
1 $31,002 $32,055 $33,109
2 $32,884 $34,001 $35,119
3 $34,767 $35,948 $37,129
4 $36,942 $38,197 $39,453
5 $38,969 $40,293 $41,617
6 $40,707 $42,090 $43,473
7 $42,446 $43,889 $45,331
8 $44,619 $46,135 $47,651
9 $47,008 $48,606 $50,203

10 $48,963 $50,627 $52,291
11 $50,703 $52,426 $54,149
12 $52,877 $54,674 $56,471
13 $55,049 $56,920 $58,791

(b) The Promotion Allowance for a Head of a Major
Department or an equivalent responsibility is to be calculated
as 20% of Step 13 of the salary base.

(c) An additional allowance of 30% of the Promotion Al-
lowance is provided in recognition of the extra co-curricular
offerings and responsibilities of all members of the teaching
staff, over and above the involvement normally expected of a
teacher in a school of this kind.

(d) The allowances for teachers awarded Senior Teacher clas-
sification are as follows—

(i) Senior Teacher 1—5% of Step 13 of the salary base
(ii) Senior Teacher 2—10% of Step 13 of the salary base

(e) In the event of any safety net adjustment being applied
to the award, such adjustment shall be absorbed into the sal-
ary rates prescribed by this agreement.
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(2) No Reduction
Nothing herein contained shall entitle the School to reduce

the salary of any staff member who at the date of this Agree-
ment was being paid a higher rate than the minimum prescribed
for the staff member’s classification at that time

10.—AGREED EFFICIENCY IMPROVEMENTS
(1) (a) Review of teachers’ work
The Consultative Committee will review the work of teach-

ers at Christ Church Grammar School. Taking account of the
statement on the role of teachers at the School, the review
group will focus upon the way that work is organised and the
means of doing it better for the benefit of all. The review will
be established during Semester 1 of the Year 2000 and pro-
vide recommendations by the end of Term 3, 2000.

(b) Teaching Load
Where a teacher’s load is higher than the agreed full-time teach-

ing load, exemption from some duties will be arranged in order
to provide adequate time for preparation and other duties.

(2) Professional Responsibilities
(a) The parties recognise that there is a wide range of duties

and responsibilities included in the profession of teaching.
(b) The parties recognise that the following principles ap-

ply in addressing the fair and reasonable participation of
teachers—

(i) Much of the life and culture of the School is derived
from School activities involving teachers and stu-
dents and conducted outside regular classroom
contact.

(ii) The significant contributions of teachers to the life
and values of the School are recognised.

(iii) There will continue to be consultation between
School and staff in the allocation of teachers to all
activities conducted by the School.

(iv) There will continue to be consultation between
School and staff in the planning of the range and
balance of activities conducted by the School.

(v) The competence, skill and qualifications of teach-
ers, including part-time teachers, will continue to be
considered in the planning and allocating of activi-
ties conducted by the School.

(c) The parties agree to explore flexible ways of utilising
the varied talents of staff to cater for the needs of pupils in the
broad range of curricular and co-curricular offerings.

(3) Career Paths
The parties affirm their intent to continue to explore mutu-

ally beneficial opportunities for the enhancement of career
paths of staff in the Preparatory and Secondary Schools, in-
cluding the development and implementation of a Senior
Teacher 3 classification.

(4) Appraisal
A programme of regular and mutually beneficial appraisal

will be extended to all members of staff. There will be a bal-
ance between formative and summative dimensions of
appraisal in the programme.

Each staff member will be appraised at least once each three
years. Where applicable, appraisal will coincide with other
relevant appraisals, such as those conducted for teachers ap-
plying for Senior Teacher classification and those reviewing
the work and leadership of staff in positions of responsibility.

The appraisal programme will be developed by the Staff
Professional Development Committee in consultation with the
Headmaster.

(5) Flexible Timetabling
The parties are committed to the development of alternative

models of timetabling which allow for greater flexibility in
the use of time and in the organisation of student groupings

(6) Part-Time Employees
(a) Part time employees shall have the expectation of conti-

nuity of service.
(b) The School may vary the hours of employment of part

time employees on an annual basis. The periods taught will
be considered as a fraction of normal teaching load for the
purpose of calculating salary.

(c) The part time employee shall be given at least six weeks
written notice of any variation, unless otherwise agreed by
the School and the employee.

(d) In determining the hours of a part time employee, the
School acknowledges that such employees may wish to seek
additional employment and agrees to negotiate hours of duty
which, as far as practicable, suit the circumstances of the em-
ployee and the School

(e) As members of the staff team part-time teachers will
contribute pro-rata to the co-curricular and pastoral work of
the teaching team. In planning the involvement of part-time
teachers in co-curricular and pastoral programmes the School
will take into account the fact that part-time teachers need to
supplement their income by additional part-time work.

(7) Long Service Leave
Notwithstanding the provisions of subclause (1) of Clause

10.—Long Service Leave of the award from 1 January, 1995,
a staff member who has completed eight (8) years’ continu-
ous service with the School shall be entitled to take ten (10)
weeks’ Long Service Leave on full pay.

Where a staff member has become entitled to a period of
Long Service Leave in accordance with this sub-clause, the
staff member shall commence such leave as soon as possible
after the accrual date in a manner mutually agreed between
the employer and the staff member. In the case of a teacher,
the leave will be taken corresponding with a completed school
term.

(8) Professional Development
Professional development activities shall be undertaken

partly in School time and partly in a staff member’s own time;
where feasible, in equal proportions.

There will continue to be consultation with staff members
in the planning of professional development.

(9) Special Family Leave
The School agrees to employees using up to five days of

their sick leave entitlement each leave year without the pro-
duction of a medical certificate to use in the event of the illness
of a child, partner or other dependant. This leave will not ac-
crue annually.

The effect of such leave on the educational programme of
the School will be considered by staff members when they
request Special Family Leave. The School will not refuse rea-
sonable requests.

(10) Superannuation
(a) Contributions
Each employee is required to contribute 5% of his/her gross

salary to a complying Superannuation Fund. Contributions
are made by the School in accordance with the Christ Church
Grammar Superannuation Fund Member Booklet.

Staff members are entitled to contribute more than the mini-
mum amount. On application by the staff member and by
agreement with the employer, salary may be deemed to in-
clude an amount which is paid on behalf of the staff member
into an Approved Superannuation Fund, and not being an
employer contribution to superannuation paid in accordance
with either Federal legislation or an employer’s contributory
superannuation fund.

The superannuation provisions contained herein operate
subject to the requirements of the hereinafter prescribed pro-
vision title—Compliance, Nomination and Transition.

(b) Compliance, Nomination and Transition
Notwithstanding anything contained elsewhere herein which

requires that contribution be made to a superannuation fund
or scheme in respect of an employee—

(i) Any such fund or scheme shall no longer be a com-
plying superannuation fund or scheme for the
purposes of this clause unless—
(aa) the fund or scheme is complying fund or

scheme within the meaning of the Superan-
nuation Guarantee (Administration) Act 1992
of the Commonwealth; and

(bb) under the governing rules of the fund or
scheme, contributions may be made by or in
respect of the employee permitted to nomi-
nate a fund or scheme;
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(ii) The employee shall be entitled to nominate the com-
plying superannuation fund or scheme to which
contributions are to be made by or in respect of the
employee;

(iii) The employer shall notify the employee of the enti-
tlement to nominate a complying superannuation
fund or scheme as soon as practicable;

(iv) A nomination or notification of the type referred to
in paragraphs (b) and (c) of this subclause shall, sub-
ject to the requirements of regulations made pursuant
to the Industrial Relations Legislation Amendment
and Repeal Act 1995, be given in writing to the em-
ployer or the employee to whom such is directed;

(v) The employee and employer shall be bound by the
nomination of the employee unless the employee and
employer agree to change the complying superan-
nuation fund or scheme to which contributions are
to be made;

(vi) The employer shall not unreasonably refuse to agree
to a change of complying superannuation fund or
scheme requested by an employee;

Provided that on and from 20 June 1998, and until an em-
ployee thereafter nominates a complying superannuation fund
or scheme—

(vii) if one or more complying superannuation funds or
schemes to which contributions may be made be
specified herein, the employer is required to make
contributions to that fund or scheme, or one of those
funds or schemes nominated by the employer; or

(viii) if no complying superannuation fund or scheme to
which contributions may be made be specified
herein, the employer is required to make contribu-
tions to a complying fund or scheme nominated by
the employer.

(11) Education of Sons of Members of Staff
Until the Council decides otherwise, which it may do if it

sees fit, a rebate for sons of Christ Church Grammar School
staff will be given, but it is a condition of this concession that
members of staff apply for entry for their sons promptly after
they are born, or promptly after the member of staff’s ap-
pointment.

(12) Insurance Cover
(a) For the period of this Agreement, the School will pro-

vide the following insurance cover for all employees covered
by this Agreement and subject to insurers’ terms and condi-
tions.

(i) Journey Insurance—Loss of income as a result of ac-
cident whilst travelling to or from work, limited to
payment of normal salary for a period up to two years.

(ii) Personal Accident Insurance—Similar to that cov-
ering all students at the School but limited in extent
to $150,000 for claims resulting in Paraplegia or
Quadriplegia.

(iii) Salary Continuance Insurance—Providing a benefit
of 75% of normal salary for a period of up to two
years following a deferment period of 90 days and
subject to individual acceptance based on insurers’
medical criteria.

(b) The School acknowledges its intent to renew this insur-
ance upon renewal of the Agreement subject to the cost being
acceptable to the School.

(13) Redundancy
(a) It is acknowledged that redundancy is a termination of

services because the position the staff member occupied is no
longer available.

(b) In considering which employee is to be made redundant
the school will—

(i) assess its needs;
(ii) look at the job being performed and not the indi-

vidual;
(iii) look at any flexibility offered by the employees be-

ing considered;
(iv) check with staff as to future plans (for example, long

service leave, early retirement options or leave

without pay) which may impact on the need for a
redundancy;

(v) terminate positions at the end of the school year
whenever possible.

(vi) when there are a number of employees competing
for a limited number of positions, decisions about
which employees are to be retained will be made
after a thorough review of the School’s requirements
in specific work areas and the qualifications of the
employees.

(c) The school will hold discussions with the employees and
the employees’ industrial union regarding the possible redun-
dancies. The discussions will cover any reasons for the proposed
redundancies, measures being implemented to avoid or mini-
mise the redundancies, and measures to mitigate any adverse
effects of the redundancies on the employees concerned.

All employees of the school will be informed of the proce-
dures which will be undertaken in order to reach a fair and
equitable outcome for all concerned.

(d) To assist the redundant employee the School will—
(i) offer part-time or relief employment if this is possible;

(ii) check with other schools to see whether there is a
suitable vacancy;

(iii) provide secretarial assistance with job applications;
(iv) permit paid leave to attend job interviews;
(v) provide the employee with a reference and a state-

ment to the effect that he/she is redundant if alternate
employment is found either for or by the employee;

(vi) provide the employee with a redundancy payment.
(e) The following severance pay scale will apply—

Less than 1 year 4 weeks pay
After 1 year 6 weeks pay
After 2 years 8 weeks pay
After 3 years 10 weeks pay
After 4 years an additional week for each year

of service above 3 years up to a
maximum of 20 years.

(14) Remuneration Package
Permanent members of staff may participate in the School’s

approved Remuneration Packaging Scheme.
(a) For the purposes of this subclause—

(i) “Benefits” means the benefits nominated by the
staff member from the benefits provided by the
School.

(ii) “Benefit Value” means the amount specified by the
School as the cost to the School of the benefit pro-
vided including Fringe Benefit Tax, if any.

(iii) “Fringe Benefit Tax” means tax imposed by the
Fringe Benefits Tax Act 1986 as amended.

(b) Conditions
(i) Except as provided by this subclause, staff mem-

bers must be employed at a salary based on a rate of
pay, and on terms and conditions, not less than those
prescribed by the Agreement.

(ii) For all purposes of the Agreement, salary shall be
deemed to include the value of any benefits provided
under this subclause.

(iii) The School and the employee must agree in writing
to the Benefit Value before the packaging arrange-
ment is entered into.

(iv) During the currency of this Agreement :
(aa) Any staff member who takes paid leave on

full pay shall receive the Benefits and sal-
ary referred to in subclause (2) of this
subclause.

(bb) If a staff member takes leave without pay the
staff member will not be entitled to any Ben-
efits during the period of such leave.

(cc) If a staff member takes leave on less than full
pay the staff member shall receive—
(AA) the Benefits; and
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(BB) the amounts of salary calculated as
agreed between the School and the staff
member.

(15) Payment for Relief Teachers
Notwithstanding the provisions of subclause (5) of Clause

11.—Salaries of the Award, relief teachers, employed for five
(5) days or less, may be engaged by the day or half-day and
paid a daily rate or a pro-rata rate on the basis of the period
worked in relation to the number of periods in the particular
School day.

(16) Deferred Salary Scheme
Eligible members of staff may participate in the School’s

Deferred Salary Scheme

(17) Purchase of Computer Equipment
The parties agree to continue to investigate and imple-

ment cost effective schemes that enable teachers to
purchase computer equipment and software that enhances
their efficiency in carrying out their professional duties at
the School.

11.—PARENTAL LEAVE
The School will grant parental leave in accordance with

current minimum provisions as contained in the Western
Australian Minimum Conditions of Employment Act
(1993).

12.—DISPUTE RESOLUTION PROCEDURE
A dispute is defined as any question, dispute or difficulty

arising out of this Agreement. The following procedure shall
apply to the resolution of any dispute—

(1) The immediate parties to the dispute shall make rea-
sonable attempts to resolve the matter by mutual
discussion and determination.

(2) (a) If the immediate parties are unable to resolve
the dispute, the matter, at the request in writ-
ing of either party, shall be referred to a
meeting with the Headmaster and/or an ap-
pointed delegate in an attempt to resolve the
matter.

(b) This meeting must take place within two
weeks of the written request unless otherwise
agreed to by the parties, and both employee
and employer will have the right to have rep-
resentation.

(3) If the parties are still unable to resolve the dispute,
the matter, at the request of either party shall be re-
ferred to a meeting between one of the parties to this
agreement and the School.

(4) If the matter is not then resolved, it shall be referred
to the Western Australian Industrial Relations Com-
mission.

13.—CONSULTATION
(1) There shall be established a Consultative Committee with

equitable representation of the School and employees cov-
ered by this Agreement. The Committee shall recognise and
facilitate close consultation and co-operation between the par-
ties and provide a forum ensuring the objectives of the
Agreement are met.

(2) The Committee shall meet at least once each School term.

14.—NO FURTHER CLAIMS
It is a condition of this Agreement that the parties will not

seek any further claims, with respect to salaries or conditions,
unless they are consistent with the State Wage Case Princi-
ples.

15.—NO PRECEDENT
It is a condition of this Agreement that the parties will

not seek to use the terms contained herein as a precedent
for other enterprise agreements, whether they involve the
School or not.

16.—SIGNATORIES
(signed) .............................. P M Hollingsworth ..............
(Signature) (Name of signatory in block
Christ Church letters)
Grammar School Inc

(signed) .............................. V J Evans ............................
(Signature) (Name of signatory in block
Christ Church letters)
Grammar School Inc

(signed) .............................. T I Howe .............................
(Signature) (Name of signatory in block
The Independent Schools letters)
Salaried Officers’ Association
of Western Australia,
Industrial Union of Workers

CITY OF PERTH AGREEMENT
(OUTSIDE WORKFORCE) 1999

AG 160 of 1999.

WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

City of Perth

and

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

& Others

AG 160 of 1999.

City of Perth Agreement
(Outside Workforce) 1999.

COMMISSIONER S.J. KENNER.

25 February 2000.

Order.
HAVING heard Mr R Bath as agent on behalf of the applicant
and Ms L Dowden on behalf of the respondents and by con-
sent the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT the City of Perth Agreement (Outside Workforce)
1999 filed in the Commission on 24 September 1999 be
and is hereby registered as an industrial agreement.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

TITLE
This Agreement shall be known as the City of Perth Agree-

ment (Outside Workforce) 1999.
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1.0 INTRODUCTION
Employees, unions and management have developed an

agreement called the Enterprise Bargaining Agreement.
An Enterprise Bargaining Agreement is an agreement gained

by a system of direct negotiation.
The purpose is to plan the directions and action the Outside

Workforce and Management will take in the future for the
benefit of everybody, after full consultation and agreement
with the work force.

The name of the group which has developed the agreement
is the Outside Workforce Enterprise Bargaining Group
(OWEBG). There are representatives in this group from all of
the outside work force.

In the Enterprise Bargaining Agreement there will be 2 stages
of negotiation—

• Stage 1: This document completes Stage 1. In this
document we have broadly outlined the direction we
wish to take and what key points we have agreed to.
We have also decided how Stage 2 of the Agreement
will operate.

• Stage 2: In Stage 2 we will develop agreements at
work group level, called Local Area Work Agree-
ments. We will develop these through discussions
with all work groups and will look at what we need
to do for the success of each work group.

2.0 CITY OF PERTH PLANNED DIRECTION
The City of Perth's Elected Members have decided on a di-

rectional plan for the future, called the Strategic Plan.
See Attachment 1.
Management and employees have developed the “7 Keys”

to help us achieve this plan. See Attachment 2.
This Enterprise Bargaining Agreement will also contribute

to both the strategic plan and the "7 Keys".

3.0 OBJECTIVES OF THIS AGREEMENT
This Enterprise Bargaining Agreement will strive to—

a. Achieve the planned direction of the City of Perth,
as outlined in Section 2 and in Attachments 1 and 2.

b. Assist our employees to understand and deliver high
quality customer service.

c. Encourage employee contributions to decision mak-
ing and the development of work practices and
processes.

d. Ensure greater job satisfaction, security and morale
through the reward and recognition of staff effort.

e. Create a work culture in consultation with employ-
ees which embraces change as a natural part of
working life. Through a planned approach, employ-
ees who experience change will be supported.
Overall staffing levels will be maintained, as shown
in clause 20.0.

f.  Recognise the valued contribution employees make
to the successful operation of the City and satisfac-
tion of citizens and visitors.

g. Encourage managers and staff to continuously im-
prove organisational performance.

h. Develop agreed measures of organisational perform-
ance, in areas such as safety, customer satisfaction,
work processes and procedures & value for dollar.

i. Document how Stage 2 of this Agreement will oper-
ate.

j. Have an Agreement which represents all employees
on the outside work force.

4.0 DEFINITIONS AND ABBREVIATIONS
Agreement—Means the City of Perth (Outside Workforce)

Enterprise Bargaining Agreement 1998.
AQC—Australian Quality Council
Dollars ($)—Wages shown in this document in Dollars ($)

are GROSS figures, meaning they are before tax.
Employee—Shall mean any person who is employed by the

City of Perth whether on a full-time, part-time, fixed term or
casual basis.

Enterprise Bargaining—A process of direct negotiation be-
tween the employer and employees and their unions

Enterprise Bargaining Agreement—An agreement between
an employer and employees and their union on work condi-
tions, wages and work practices

KPI—Key Performance Indicator (sometimes referred to as
“performance indicator”) - a method used to measure organi-
sational performance.

An example of key performance indicators which might be
used are “number of customer complaints per year” or “main-
tenance cost per square metre”.

LAWA—Means Local Area Work agreement and is de-
scribed in detail in Section 13. LAWA refers to an Agreement,
which addresses work conditions, wages and work practices
at work group level. The LAWAs are to be developed in Stage
2 of this Agreement. A LAWA will apply to a unit, sub-unit,
or work team or some other logical group of employees.

Legislative Change—With regard to redundancy, it is a
change to State or Federal legislation requiring the City of
Perth to amend its work practices and to change the nature of
its business to demonstrate competitive services and projects.

Open Competition—Refer Attachment 4 - Contestability
Journey Map. It relates to stage 2 in the contestability process
where a work group MAY face external competition. This
follows an extensive process of improving the competitive-
ness of the work group through contestability training.
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OWEBG—Outside Work Force Enterprise Bargaining
Group

Parties (to this Agreement)—The organisations, associations
and individuals who are legally bound by the terms of this
agreement are known as the “parties”. They are named in sec-
tion 5 entitled “parties bound”.

Partners (to the agreement)—The term partners is used when
referring to the legal parties to this agreement. The term rec-
ognises that in addition to legal obligations, there is a
commitment to working together in partnership to achieve the
objectives of this agreement.

Redundancy—Redundancy involves the job becoming re-
dundant, not the employee (therefore, termination might not
always be the consequence). Redundancy is where an em-
ployee is put off work through no fault of his/her own, usually
because the employer no longer requires a particular job to be
performed by anyone.

Redundancy PackageIs a payment made to the employee
where a redundancy results in termination.

Registration Shall mean lodgement and endorsement of the
agreement by either the Australian Industrial Relations Com-
mission or the Western Australian Industrial Commission.

Termination Where an employee's employment with the
City of Perth ends. This may occur in a variety of ways, such
as resignation or redundancy.

5.0 PARTIES BOUND
This Agreement shall apply to and be binding on—

• the City of Perth;
• Communocations, Electrical, Electronic, Energy, In-

formation, Postal, Plumbing and Allied Services
Union of Australia (CEPU), Plumbing Division, WA
Branch; and

• The West Australian Builders' Labourers, Painters
and Plasterers Union of Workers; and

•  The Construction, Mining, Energy Timberyards,
Sawmills and Woodworkers Union of Australia,
Western Australian Branch;

and all persons employed by the City of Perth who are mem-
bers of or eligible to be members of these Unions.

The persons employed by the City of Perth referred to above
ae those covered by the terms and conditions of the—

• Buildings Trades Award 1968
The number of persons employed who will be covered by

this Agreement are—
Carpenters 3
Plumbers 3
Painters 2

6.0 VARIATIONS TO THE AGREEMENT
The terms of the agreement may be varied by the consent of

the parties.

7.0 DATE AND PERIOD OF OPERATION
This Agreement shall operate on and from the date of regis-

tration and shall remain in force for a period of 24 months
from that date, expiring on ……………..

Negotiations for the next EBA will commence 6 months
prior to the expiry of this Agreement.

8.0 RELATIONSHIP TO EXISTING AWARDS
This Agreement shall be read and interpreted in conjunc-

tion with the—
• Municipal Employees City of Perth Award 1992

(Federal)
• Building Trades Award 1968
• Metal Trades (General) Award

Where the terms of this Agreement are intentionally incon-
sistent with the Award, the terms of this Agreement shall
prevail.

9.0 REWARDS
Employees will be rewarded for achieving the outcomes in

this Agreement. In particular, financial rewards will be an in-
tegral part of both stages of this Agreement.

We also recognise that there are other benefits which arise
from participating in this Agreement, such as—

• pride in service delivery and project completion;
• quality of working life;
• balancing family and work responsibilities;
• employment security;
• employment conditions;
• career development;
• recognition of initiative and innovation.

9.1 Backpay
A backpay will be made of $16 per week from 1st July

1997 to the date of signing and registration of this agreement.
If the signing is at 31 March 1999, this equates to $1456 per
person.

This backpay rewards past productivity improvements to
the time of signing this agreement, for example—

a) Improvements in lost time injury rates;
b) Improved use of staff in some work areas resulting

in better efficiency and reduced overtime;
c) Increased work load with same or fewer workers in

some work areas;
d) Taking on broader range of duties;
e) Improved customer service in some work areas;
f) Suggestions and ideas which have resulted in im-

proved productivity (eg change to bin design)
9.2 Payment on signing
On signing and registration of this Agreement, employees

will continue to receive the $16 per week awarded at sec-
tion 9.1.

Employees will also receive an additional increase—
• where the annual salary is greater than $26,000 per

annum, the employee will receive an additional in-
crease of 2.5%;

• where the annual salary is less than $26,000 per an-
num, the employee will receive a flat rate of $10.00
per week which is based on 2.5% of a Band 5 MEU
classified employee (3yrs of service).

This increase recognises the work done in achieving this
Agreement, and is a reward for the immediate productivity
improvements, which will be achieved by actioning this Agree-
ment.

9.3 Performance targets
The performance targets are shown at Attachment 3.

Payments will be made when the performance targets are
achieved.

Performance targets will be paid as fixed dollar increases
for employees earning less than $26,000 and as percentage
increases for employees earning more than $26,000.

9.4 LAWA payments
Future increases may be negotiated within Local Area Work

Agreements as a reward for measurable productivity increases,
meeting performance targets and work group reforms.

9.5 Salary Schedule
Increases are to be paid over and above the employee's cur-

rent rate of pay.
A confidential salary schedule will be developed by the City

of Perth for the use of employees, unions and management
only. As this information is commercially sensitive it will be
not be included in this Agreement.

10.0 STAFF DEVELOPMENT AND TRAINING
Staff development and training is important if the City of

Perth is to develop high performing teams. All employees will
have the opportunity for training based on identified skills
needs. We will improve the way in which we train and de-
velop staff by introducing the following initiatives-

10.1 Position Descriptions
Position Descriptions will be developed so that each em-

ployee will have a clear understanding of what is expected
of him/her. Each employee will be involved in developing
their position description with their Supervisor and/or
Manager.
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10.2 Skills Assessment
Skills reviews will be conducted as obvious change occurs

in individual positions or where the employee has increased
his/her skills levels in order to apply for higher level positions
when vacancies occur.

The employee will be paid for skills required and utilised
for the position, as described in the position description (see
Section 10.1).

10.3 Training
Training will be allocated on the basis of equity and fair-

ness to enhance employee skills.. A priority will be given to
training which—

• Develops the skills required by each employee for
his/her position as described in the position descrip-
tion;

• Provides employees with skills required for contest-
ability;

• Improves team work;
• Improves work place safety; and
• Is accredited and transportable to national standards

wherever possible.

10.4 Work Exchange Opportunities
Work exchange opportunities provide an opportunity for on-

the-job learning and training. Employees will be provided with
work exchange opportunities as follows—

• May occur between City of Perth Units in consulta-
tion with the employee.

• External opportunities will be monitored by the Con-
sultative Committee and must be agreeable to the
both the employee and his/her Manager;

• Employee wages and conditions are not to be re-
duced;

• Induction and training will be provided to support
the employee in making the work exchange.

The consultative committee will consider the protection of
commercially sensitive information (see Section 12.1).

10.5 Literacy and Numeracy Training
Training in literacy and numeracy will be provided in the

workplace to assist employees to better understand spoken
and written communication. The major objective of the train-
ing is to have employees able to make their own decisions and
contribute to team efforts.

Provision of literacy and numeracy training will be moni-
tored by the Consultative Committee.

10.6 Teamwork
Work teams will be trained and developed to encourage a

flexible approach to improving performance. This EBA will
focus on team performance through the development of Lo-
cal Work Area Agreements (LAWAs) in Stage 2 (see section
13).

Work teams will be groups of co-workers coming together
for the purpose of determining new, more effective and effi-
cient ways to undertake the work they do. Each person in a
work team is a valued member and will be recognised for the
contribution they can make.

Work teams will be responsible for setting and achieving
performance measures for areas under their control, such
as—

• Scheduling of work
• Work processes and procedures
• Quality
• Customer service
• Innovation and improvement
• Competitiveness of the work team

10.7 Study Policy
The Study Policy supports employees undertaking study in

order to gain a certificate, diploma or degree qualification in
an approved course of study. All employees are entitled to
subsidies for further study where it meets the criteria set out
in the policy. A copy of the policy and procedures are at At-
tachment 6.

11.0 ORGANISATIONAL COMPETITIVENESS
(CONTESTABILITY)

This EBA will support the Contestability Programme.
Contestability is about—

• Understanding our business
• Documenting our current services
• Reviewing and improving the quality of work proc-

esses
• Improving services to our customers
• Comparing our performance to other service pro-

viders to make sure we are providing a competitive
service

Contestability is NOT about—
• Contracting out or compulsory competitive tender-

ing
The Contestability Programme applies to all Units of the

City of Perth and is being supported by other initiatives of the
City, such as the AQC Business Excellence Framework (see
Section 14). A diagram showing how contestability fits in with
other organisational initiatives is shown in Attachment 4.

The City of Perth is supporting staff to become more com-
petitive by providing training opportunities and appropriate
technology. We are using skilled and experienced consultants
to provide training for the whole of the outside work force.

Unions have been invited to observe and contribute to the
contestability programme.

The key steps in the Contestability Programme are—
• Meetings with management and all employees to

discuss details of the training.
• Training sessions with work groups on specifica-

tions, work processes, business planning and how
to tender.

• Data collection for the work groups.
• Writing up draft specifications, business plans and

practice tenders, based on benchmarking.
The training time is over approximately 5 months.

12.0 COMMUNICATION
Managers and employees agree that there is a need to im-

prove communication between managers and employees, and
also to improve communication between employees and work
teams. This has emerged as a major issue through EBA dis-
cussions.

Both management and employees are committed to open
communication, encouraging feedback and full participation.
Through the AQC Business Excellence Framework (see Sec-
tion 10), managers and employees are currently working
together to—

• Develop communication methods designed to keep
employees informed of organisational decisions and
developments;

• Look at ways to encourage and support employees in
communicating with management and with each other.

The partners to this Agreement are committed to high qual-
ity communications to support this EBA. Consequently, the
following communication methods will be introduced—

• Regular meetings (at least once per month) of the
Outside Workforce Enterprise Bargaining Group
until Stage 1 is completed.

• Implementation of a Consultative Committee which
will “take over” the role of Enterprise Bargaining
operation and other roles as described in 12.1.

• Regular communication from the Executive Man-
agement Team and by Unit Managers to staff through
an appropriate communication channel, eg. regular
Unit meetings or work team meetings.

• The Outside Workforce Enterprise Bargaining Group
will publish a regular newsletter to staff and hold
information sessions.

• Information to staff will be distributed in a co-op-
erative manner by the partners to this Agreement.

• Facilitation of regular meetings of employees and
unions.
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• Make available interpreting services and/or cultural
support where required.

12.1 Consultative Committee
A consultative committee is to be established prior to the

sign off of this Agreement. The consultative committee will
develop a Code of Conduct to guide its operations.

12.1.1 Consultative Committee-Terms of Reference
The consultative committee purpose is to:
Provide a discussion and recommendation forum for sig-
nificant workplace issues between management and
employees with the purpose of improving workplace per-
formance and relationships
The consultative committee’s scope is:

1. To contribute to the implementation and operation
of the EBA;

2. Discuss significant workplace issues which relate to
more than one work group;

3. Make suggestions to management leading to im-
proved workplace performance

Issues which relate to one work group, group of indi-
viduals or an individual will be dealt with at work group
level through the normal operational procedures.
The consultative committee is not a decision making
group, it is a discussion and recommendation forum for
all parties to this Agreement. The consultative commit-
tee operates by consensus and if a satisfactory resolution
is not obtained, the matter will then be addressed through
the dispute resolution procedures.
The consultative committee’s approach is-the 3 C’s:

Constructive-offering suggestions, not just problems;
Co-operative-we are all on one team;
Casual and conversational-not formal.

The consultative committee will be made up of:
• the Director Business Units or his/her representa-

tive,
• 2 other management/supervisor representatives,

and
• 6 elected members from the outside work force

elected by secret ballot.
Deputies for each of the workforce members will also be
elected.
The consultative committee requires 2 management reps
and 4 employee reps to meet.
Where a vacancy occurs for an employee representative,
an election will be called and a secret ballot conducted to
fill the vacancy for the remainder of the time the Agree-
ment is in force. A secret ballot will be conducted by a
mutually agreed process, and if agreement cannot be
reached the Electoral Commission will be used.
Record keeping:
Minutes will be taken of the meeting and posted on no-
tice boards for staff information.
Meeting frequency:
The consultative committee will meet at least each alter-
nate month.
Training:
The Consultative Committee will receive training to as-
sist them to work together more effectively.
Preparation Time:
Consultative Committee members are allowed reason-
able time to prepare for the consultative committee
meetings.

13.0 LOCAL AREA WORK AGREEMENTS
Stage 2 of this Agreement involves the negotiation and agree-

ment of work arrangements suited to the specific needs of
Units, sub-Units, or work teams involved in the delivery of
particular services. These new work arrangements will be
known as Local Area Work Agreements (LAWA).

The LAWAs will give each work team the opportunity to
better understand their business and to develop plans to im-
prove their team's performance. As we are part of a larger
City of Perth team, it may be necessary for the LAWA to

involve employees from other areas in addressing particular
issues or in providing an overall customer focus.

Each team will be able to negotiate further pay increases
and rewards linked to achieving agreed performance stand-
ards.

A LAWA may address any of the following issues but is not
limited to only these—

• banking/payout/grouping RDOs
• rotation of duties
• annualised wages
• ready for work
• skills audit
• hours of work
• absence from work
• multi skilling
• re-work/work methods
• training and development
• setting performance measures
• initiatives development
• safe working practices
• leave flexibility
• call outs/on call
• higher duties

A Local Area Work Agreement shall be subject to the fol-
lowing—

(a) The majority of employees affected by the LAWA
must genuinely be consulted, involved and agree to
any change. No parties will unreasonably oppose any
proposed LAWA.

(b) The agreement and any changes shall be in writing
and signed by management, relevant unions.

(c) Every completed LAWA shall form part of this agree-
ment. (see Section 13.1).

13.1 Process for signing off LAWA
a) The work group develops the LAWA (Local Area

Work Agreement). The LAWA work group will be
determined through the contestability training proc-
ess and will be generally based on functional areas.

b) Each work group will determine the best process for
negotiation based on their size and work require-
ments. For example, larger work groups may decide
to elect representatives to negotiate the LAWA on
their behalf.

c) At any stage the work group may seek the advice or
support from other sources, such as their Union,
consultative committee or others.

d) When the work group is ready to take a vote on the
LAWA they advise the Consultative Committee who
will coordinate the secret ballot.

e) The Consultative Committee may provide advice to
the work group on issues relating to the operation of
the LAWA, for example whether it is consistent with
the Enterprise Bargaining Agreement or how it might
conflict with other LAWAs. The work group will
then consider the Consultative Committee's com-
ments and, if necessary, make changes

f) The work group will have a minimum of 21 days to
consider the document prior to voting. A majority
of the work group (50% + 1) must agree to the LAWA
for the LAWA to be passed. If the LAWA is knocked
back by the work group then they must indicate how
they want to progress the LAWA from that point.

g) If the LAWA is agreed a work group representative
will advise the Consultative Committee in writing
that the LAWA is acceptable.

h) The LAWA is forwarded to Management and Un-
ions for approval.

i) The LAWA will then be forwarded to Council for
approval and registered as a variation to the EBA
with the State and/or Federal Commissions as ap-
propriate.
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LAWA negotiated with
work group & management

LAWA finished
(consultative committee comments)

LAWA secret ballot after 21 days

Not accepted
by work group

Accepted
by work group

Management &
Unions approve

Council Approval.
Register in Commission as
Attachment to Agreement.

Advice sought
from consultative
committee, unions 
&/or others
(as needed)

14.0 BUSINESS EXCELLENCE FRAMEWORK
This Enterprise Bargaining Agreement will work in coop-

eration with the Business Excellence framework.
The Business Excellence framework is a process coordi-

nated through the Australian Quality Council (AQC) and will
assist the City of Perth to measure and improve the quality of
our overall work practices, processes and performance. It in-
volves staff completing an evaluation of the organisation's
performance on a regular basis. Managers and staff then de-
velop action plans in order to improve organisational
performance.

Employee involvement in improving organisational perform-
ance will be encouraged through—

• Contributing in the regular organisational assessment
process;

• Contributing to the development and implementa-
tion of action plans;

• Making suggestions for ways to improve organisa-
tional performance;

• Developing action plans at work team level for in-
clusion in the LAWA.

Further information about the Australian Quality Council
and the Business Excellence framework is included at Attach-
ment 5.

15.0 EMPLOYMENT SECURITY, RETRAINING AND
REDUNDANCY

The City of Perth is committed to offering a secure place of
employment for each employee who has a commitment to
satisfactory performance within the role they are required to

undertake. However partners to this Agreement recognise that
changing work practices will result in efficiencies that could
lead to part or all of a position changing.

During the life of this agreement, positions will not be made
redundant unless as a result of—

• Open Competition (see 12 month redundancy proc-
ess at section 15.3.1 (a));

• Legislative Change (see 12 month redundancy proc-
ess at section 15.3.1 (a)); or

• Changing work practices leading to efficiencies re-
sulting in part or all of a position changing (see 24
month redundancy process at section 15.3.1 (b)).

All employees who face redundancy will be given the choice
of staying with the City for a period of retraining.

15.1 Standards
• The management of the employee is just and equita-

ble.
• Decisions take into account organisational require-

ments
• The employee is informed of available options
•  At any stage the employee has the right to be con-

sulted, or represented by, his/her union and/or other
representative or support person.

• Appropriate support services are available
• Appropriate confidentiality is maintained

15.2 Consultation
The City will ensure that honest consultation with staff is of

primary importance during the introduction of change, par-
ticularly where it is realised that changing work patterns are
evident and could impact on an employee's position. As soon
as it is evident that a particular job will be affected and part or
all of position is no longer required by the organisation, the
Manager, Director or Chief Executive Officer will discuss the
implications with the employee and investigate appropriate
options.

As these options are discussed and implemented, consulta-
tion will be ongoing with the employee.

The employee is entitled to the representation of his/her a
support person or Union at any stage. An interpreter and/or
cultural support will be made available if required.

Every effort will be made to come to a mutually agreed ar-
rangement.

15.3 Process
15.3.1  Redundancy diagram

(a) Open Competition or Legislative Change—

Months

0 1 2 3 4 5 6 7 8 9 10 11 12

Position

made
surplus

Individual Management
Plan Developed

Redundancy Package A

available

Redundancy Package B

available for up to 9 months, or until suitable alternative position is found

Retraining to find suitable alternative position

Redundancy Packages available while retraining

Retraining ends when suitable alternative position is found

No suitable
alternative

position after
12 months?
Leave the

organisation
and take

Redundancy
Package B
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(b) All other Redundancy situations -

Months

0 2 3 4 6 8 10 12 14 16 18 20 22 24

Position

made
surplus

Individual
Management

Plan Developed

Redundancy Package A

available up to 3 months

Redundancy Package B

available for up to 21 months, or until suitable alternative position is found

Retraining to find suitable alternative position

Redundancy Packages available while retraining

Retraining ends when suitable alternative position is found

No suitable
alternative

position after
24 months?

Leave the
organisation

and take
Redundancy
Package B

15.3.2 Position becomes surplus to requirements
 When a position becomes surplus to requirements, the City

of Perth together with the employee will assess if there is a
suitable alternative position (see section 15.3.5).

 If there is no suitable alternative position, the employee
has 2 options—

a) Take Redundancy package A(see section 15.5) and
leave the organisation; or

b) Undergo retraining (see section 15.3.4).
The employee may choose to take redundancy package A

for up to 3 months from the date that the position became
redundant.

 15.3.3 Redundancy Package
 Under the scenario of open competition or legislative

change—
• Redundancy Package A for the first 3 months after

the position was made redundant, after which time
this package is no longer available;

• up to 9 months following the initial package, redun-
dancy package B will be available;

• unless he/she has been appointed to a suitable alter-
native position (refer section 15.3.5)

Any other redundancy situations—
• Redundancy package A for the first 3 months after

the position was made redundant, after which time
this package is no longer available;

• up to 21 months following the initial package, re-
dundancy package B will be available;

• unless he/she has been appointed to a suitable alter-
native position (refer section 15.3.5)

15.3.4 Retraining
• Where the redundancy has occurred due to open

competition or legislative change, the retraining pe-
riod will be for a maximum of 12 months. For all
other situations, it will be for a maximum of 24
months.

• During the first 2months, an individual management
plan will be developed for each retrainee, in consul-
tation with the employee and any other relevant
parties. The plan will include (among other things)—

♦ training requirements and training plan,
♦ alternative duties,
♦ work placements;

♦ outplacement support
♦ action plan; and
♦ dates for follow up sessions.

• At any time during the first 3 months the employee
may choose to take up the option of redundancy
package A.

• At 3 months the employee will either
♦ take up the option of redundancy package A.

This will be the last point for taking up pack-
age A; OR

♦ accept the retraining management plan and
following the processes identified.

• The employee will be provided with “meaningful
work” while on retraining, as specified in the man-
agement plan.

• The employee will have his/her wage maintained at
the same level for the retraining period. Wage main-
tenance calculation will include shift loadings and
work penalties averaged over the preceding 3 months
prior to the position being made redundant. It will
not include overtime.

• A quarterly check will be made to see if there is a
suitable alternative position.

 15.3.5 Suitable Alternative Position
 A suitable alternative position is one which—

• the person has a minimum of 75% of the job re-
quirements (eg skills, knowledge, qualifications etc);

• is able to be trained within 12 months to meet 100%
of the job requirements of the position description.

 The person must be physically capable of performing in
the suitable alternative position.

 A suitable alternative position may be with an organisation
other than the City of Perth. If it is with the City of Perth, it is
a permanent position shown on the organisational establish-
ment table.

 The suitable alternative position may be—
• At the same level (classification) or at a higher level,

if the employee can meet 75% of the requirements
of the position immediately, with the expectation of
meeting the full criteria within 12 months (with rel-
evant training).
 or

• at a lower level where the employee's wage rate will
be maintained for 12 months. After that time the
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employee’s wage rate will reduce to the rate of the
new position, but will not reduce by more than the
lower of 2 MEU classification levels or 10%

 By mutual agreement, at any time during the first 3 months,
the employee may, but only once, negotiate an alternative
placement or take the appropriate redundancy package.

 The employee may only once refuse the offer of a suitable
alternative position.

 15.3.6  No Suitable Alternative Position
 If a suitable alternative position (internal or external) has

not been found after—
• 12 months, in the case of open competition of legis-

lation change; or
• 24 months in all other cases;

 the employee will be made redundant. Their employment with
the City will be terminated and they will be given Redun-
dancy package B.

15.4 Support Services
To assist an employee who is facing redundancy, the City

will provide the following support services—
(a) up to 5 counselling sessions*
(b) up to 2 counselling sessions* with a financial adviser
(c)  out-placement support*

(*These services are to be provided by an organisation agree-
able to the City of Perth)

To suit the needs of the individual, there will be flexibility
in the make up of the services provided. Each programme
will be developed under the guidance of the Manager Human
Resources and may include (among other things)—

• career guidance counselling
• assistance in writing a job application
• interviewing skills.

The total support services package will be limited to $1675
per person indexed to CPI, base year being 1999.

The employee shall be allowed time off to a maximum of an
average of 3 hours per week to attend employment interviews,
attend social security, or other similar activities to assist the
employee to find employment. Suitable documentation is to
be provided by the employee and the time will be granted
without loss of pay.

15.5 Redundancy Package
In the cases of redundancy, the following package will ap-

ply—
Redundancy Redundancy
Package A Package B

Notice period:
Pay in lieu of notice 4 weeks 4 weeks
Pay in lieu (over 45 years) 1 week 1 week

Years of Service:
1-4 years 2 weeks/yr 2 weeks/yr
5-9 years 2.5 weeks/yr 2 weeks/yr
Greater than 9 years 3 weeks/yr 2 weeks/yr
To a maximum of: 52 weeks 26 weeks
The above package shall be additional to all other enti-
tlements owing to the employee at the time of separation.
Where an employee has been employed with the Council
for a minimum of 7 completed years, pro rata long serv-
ice leave shall be paid if the employee is not otherwise
entitled to pro rata long service leave under the Local
Government Long Service Leave regulations.

16.0 OCCUPATIONAL HEALTH AND SAFETY
It is agreed between the parties that a strong commitment

shall be given to Occupational Health and Safety to protect
the well being of employees and to minimise the impact of
workplace injury on the organisation.

Managers and employees will—
• take all reasonable steps to provide and maintain a

safe working environment;
• involve employees and Health and Safety representa-

tives in decisions which could impact on workplace
safety;

• include and implement Occupational Health and
Safety in training plans;

• provide a safety induction for all new staff, includ-
ing contractors;

• provide safety refresher training for all staff annu-
ally;

• commit to the effective rehabilitation and early re-
turn to work of injured workers.

With the support of the Risk Management Group, specific
actions arising from this EBA will include ensuring—

• All employees have access to Occupational Health
and Safety training and training aids;

• LAWAs will develop Safety strategies for their work
team and will reduce the incidence of lost time inju-
ries due to accidents.

17.0 EQUAL EMPLOYMENT OPPORTUNITY
Managers and employees are fully committed to the princi-

ples of equal opportunity. We will ensure that—
• No person shall be discriminated against on grounds

such as gender, age, marital status, national or eth-
nic origin, pregnancy, physical or mental disability,
socio-economic status, sexual preferences, political
or religious beliefs, or associated legitimate activi-
ties;

• All employees enjoy a workplace free from harass-
ment and discrimination and where each person has
the opportunity to progress to the extent of their abil-
ity;

• Selection of individuals for employment, promotion,
advancement, training and staff development, will
be on the basis of personal merit, in fair and open
competition and according to the skills, qualifica-
tions, knowledge and business requirements.

Discrimination and harassment of any kind in the workplace
is totally unacceptable and the Council and its employees are
committed to eradicating it from the work environment.

Training shall be provided for staff in equal opportunity
principles and the equal opportunity commitments given in
this Agreement.

All new staff will receive an Equal Employment Opportu-
nity induction.

18.0 SUPERANNUATION
18.1 Salary Sacrifice
It is agreed that Salary Sacrifice will be made available at a

future date when the City's Financial systems have been modi-
fied to accommodate salary sacrifice calculations.

a) Employees under this Agreement may sacrifice a pro-
portion of wages to an agreed contributory
superannuation fund when the salary sacrifice sys-
tem has been implemented.

b) The system will be a component of the new payroll
system, which is expected to be introduced by ap-
proximately July 1999.

c) By mutual agreement between the Employee and the
City of Perth, the employee may salary sacrifice an
amount of his or her base wage.

d) Salary sacrifice contributions may be directed to the
fund nominated per (a) above.

e) The sacrifice shall be processed through the City's
normal payroll facility and any administrative costs
will be absorbed by the City.

f) The amount to be sacrificed will be deducted from
the employee's gross wage prior to taxation being
applied. This will reduce the employee's taxable in-
come by the amount of the sacrificed component.
Employees will receive details of the contributions
made via their superannuation fund annual statement.

g) Overtime, penalty and leave loading rates will be
calculated using the pre-sacrifice wage amount.

h) Employees may at any time withdraw from salary
sacrifice but are required to give written notice to
the payroll officer of at least one fortnight in ad-
vance. Once an employee has withdrawn from salary
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sacrifice and wishes to re-enter, he or she must make
a new application. This application will be dealt with
as if it was a new application under these procedures.

i) Employees may only alter the amount of salary sac-
rifice once per financial year (July to June).

j) Contributions made to the scheme remain as “pre-
served funds” and may not be withdrawn until
permanent retirement.

k) The conditions relating to salary sacrifice may vary
from time to time depending on changes to legisla-
tion and the superannuation plan operation rules.

19.0 PREVENTION AND SETTLEMENT OF DISPUTES

 

Employee or Group 
of Employees

Resolution

Matter referred to Director 
and/or CEO.

The employee will be advised 
accordingly.  Response of status 

within 5 working days
 to employee.

Unit Manager and Manager,
Human Resources reviews

dispute within 5 working 
days and advises 

employee.  

Supervisor responds in writing
to employee within 3 working days

Discussion with immediate
Supervisor

Advice to immediate Supervisor
 of Formal Dispute

 (written or Verbal notice)

Resolution

Resolution

No Resolution

No Resolution

No Resolution
May be referred to the Industrial

Relations Commission for
resolution.

Resolution

Note: An employee (or group of employees) in dispute with
the City is entitled to have present a support person or Union
representative at any stage.

19.1 Dispute Settlement Procedures
Where the matter is raised by an employee, or a group of

employees, the following steps shall be observed—
(a) The employee(s) concerned shall discuss the matter

with their immediate supervisor. If the matter can-
not be resolved at this level the supervisor shall,
within 3 working days, refer the matter to the Unit
Manager and Manager, Human Resources. The
employee(s) shall be advised accordingly.

(b) The Unit Manager and Human Resources Manager
shall, if they are able, resolve the matter raised within
5 working days of it being referred to them and, if
they are not able to do so, will refer the matter to the
Director for his/her attention. The employee(s) shall
be advised accordingly.

(c) If the Director feels it is appropriate, the matter may
be referred to the Chief Executive Officer. The Di-
rector will make every reasonable effort to resolve
within 5 working days of it being referred to him/
her.

The employee is entitled to the representation of his/her a
support person or Union at any stage.

This process is intended to be used to resolve disputes which
may arise. Should this process, when worked through in its

entirety, fail to give rise to a resolution then the parties to this
agreement, may take the issue to the Industrial Relations Com-
mission for resolution.

19.2 Disciplinary Procedures
Each employee will receive feedback and counselling on

their performance as a matter of course. This clause will be
used where more serious misdemeanours occur or where per-
formance feedback and counselling fails to resolve the
performance issue.

Where the City of Perth seeks to discipline an employee,
the following steps shall be observed—

(a) In the event that an employee commits a misdemeanour,
the employee's immediate supervisor or any other of-
ficer so authorised, will investigate the issue and
interview the employee. After taking all facts into con-
sideration, the supervisor may exercise the City's right
to reprimand the employee so that he/she understands
the nature and implications of his/her actions. The em-
ployee will receive verbal advice of the warning prior to
receiving a written warning.

(b)  The first 2 such reprimands shall take the form of
warnings and, if given verbally, shall be confirmed
in writing as soon as practicable after the giving of
the reprimand. A review of recorded warnings will
take place at 12 months to determine whether the
issue has been resolved. The outcome of the review
and the status of the warning will be documented
and the employee informed accordingly—

• if the situation is resolved, the file will be noted
accordingly;

• if the situation is not resolved, the perform-
ance management process continues.

(c) Should it be necessary, for any reason, to reprimand
an employee 3 times in a period not exceeding twelve
month's continuous service, the contract of service
may, upon the giving of the third reprimand, be ter-
minated by giving appropriate notice.

(d) The above procedure is meant to preserve the rights
of the individual employee, but it shall not, in any
way, limit the right of the employer to, summarily
dismiss an employee for serious misconduct.

The employee is entitled to be represented by a support
person, such as Union representative or cultural support
person, at any stage. An employee may appeal a warning
through the dispute resolution process.

20.0 STAFFING LEVELS
It is agreed that for 2 years from the date of signing this Agree-

ment, existing position numbers and existing permanent staff levels
(as at time of signing) for the combined Area Maintenance, Opera-
tions and Rest Centre groups will not reduce, unless as a result of
open competition or legislative changes.

21.0 NO FURTHER CLAIMS
The parties to this Agreement undertake that for the dura-

tion of this Agreement there shall be no further salary or wage
increases sought or granted except for those provided for un-
der the terms of this Agreement.

After the date of expiry of this Agreement (shown at section
7.0), employees will be entitled to National Wage Case and
State Wage Case increases until such time as the next Enter-
prise Bargaining Agreement is negotiated. These increases will
be taken into account when negotiating future Enterprise Bar-
gaining Agreement increases.

22.0 SIGNATORIES
For and on behalf of the Communications, Electrical, Elec-

tronic, Energy, Information, Postal, Plumbing and Allied
Workers Union of Australia, Engineering and Electrical Divi-
sion, WA Branch

Sgd.................................
Date: 15/9/99
The common seal of the City of Perth was herunto affixed

on the       day of           1999.
Dr Peter Nattrass
The Right Hon. The Lord Mayor
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For and on behalf of the Western Australian Builders’ La-
bourers, Painters and Plasterers Union of Workers

Garry Hunt
Chief Executive Officer
Date: _____________________
For and on behalf of the Construction, Mining, Energy Tim-

beryards, Sawmills and Woodworkers Union of Australia,
Western Australian Branch

Sgd.............................................
Date: 3/8/99

Attachment 1-City of Perth Strategic Plan
The City of Perth Agreement (Outside Workforce) 1999

works within a broader organisational picture, called the City
of Perth Strategic Plan.

VISION
As the capital of Western Australia, the City of Perth is widely

acclaimed as a City of regional and international significance.
City Objectives
The City’s objectives are—

• to provide vision and leadership in all our activities
• to provide a safe, accessible, comfortable and aes-

thetically pleasant City
• to operate in a financially prudent and ethical manner
• to ensure that services are delivered by best practice

standards
• to delivery a high level of service in a friendly and

courteous manner
• to ensure our staff work in a safe and fulfilling envi-

ronment and that they are properly compensated for
their contribution.

The Strategic Plan contains objectives and strategies for 7
key result areas. The key result areas are—

• Leadership

• Economy
• Governance
• Environment
• Social and Cultural
• Urban Development and Transport
• Service Quality

A copy of the complete Strategic Plan 1998-2002 is avail-
able from your Manager.

Attachment 2-The 7 Keys

1. Living Our Values
As the Capital City we have a special responsibility to the

people of Western Australia. We show this be practising our
values in the work we do.

2. Partnerships
Trust and communication are the basis for fostering part-

nerships.
3. Leadership
Leaders demonstrate the organisation's values and provide

clear direction and support. As one organisation we all con-
tribute to shaping the City's future.

4. People
We value our people by recognising their creativity, experi-

ence, commitment and potential.
5. Improvement
We find ways of doing things better.
6. Participation
Throughout the ongoing process of change, we encourage

participation and good communication.
7. Service
We take pride in delivering quality customer service.

Attachment 3—Rewards
REWARDS ASSOCIATED WITH THE IMPLEMENTATION OF THIS AGREEMENT (STAGE 1)
Issues and Principles

1. Employees will be paid a lump sum payment rather than a percentage where salary is less than $26,000. Where salary is
greater than $26,000, rewards to be made as a %.

2.
3. The payment made is to apply across the City of Perth outside work force.

Performance Targets

Target Payment Option 1 Payment Option 2 Description
(Employees earning < (Employees earning >
$26,000)* $26,000)*

Position descriptions $85 once off $85 once off See section 10.1
Complete the review of all position descriptions or
develop new position description.

All positions to have a position description.
Employee input and supervisor sign off.

Contestability outcomes $3.00 per week 0.6% See section 11
Draft specifications, business plans and trial bids
completed by each work group. Payment made on
a work group by work group basis.

LAWA $8.00 per week 1.6% See section 13
LAWA signed off and registered for each work group.
Payment made on a work group by work group basis.

Sick Leave $1.35 per week 0.27% % sick leave for each contestability work group to be
maintained at same level to last year.

Customer Service— $25 once off $25 once off One off payment. Customer survey reviewed and
survey agreed.

Customer Service— $2.50 per week 0.5% Set target after first survey. Achieve target 12 months
satifaction after target set.

Customer Service—AQC $2.50 per week 0.5% See Section 14
Achievement of next level of Business Improvement
Award.

Safety in the Workplace $2.00 per week 0.4% Develop and implement 3 safety improvements in each
work group per year for the lift of the EBA. See below
for examples.
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Performance targets to be met within the 2 year life of this Agreement.
Employees receive Payment Option 1 or Payment Option 2—not both.
Examples of Safety in the workplace initiatives
Each safety improvement initiative to be submitted to the Risk Management Taskforce to sign off.
A Safety Improvement is to contribute directly to reducing the risk of injury or reduce material/plant damage or assist employees
to get back to work.

1. Ideas and processes from work areas to assist team members in early return to work after an accident or illness
2. Document and implement processes for improving communication within and between work areas
3. Design and implement a “how to get things fixed” process
4. Write up and implement a driver’s/plant operators start-up check list
5. Record notes from work area safety meetings with follow up actions
6. Identify four (4) workplace hazards per workgroup per year and follow through actions to reduce the risk

Attachment 4-Contestability Journey Map

Attachment 5-AQC & Business Excellence Framework
The Australian Quality Council
The Australian Quality Council (AQC) is Australia's peak

body which is responsible for the strategic development and
implementation of quality principles and practices. The prin-
ciples of quality improvement are—

1.  Quality is defined by the customer
2. To improve the output, improve the process
3. People work in systems. The role of the manager is

to work on the system to improve it with the assist-
ance of the people who work within the system

4. All systems and processes exhibit variability (in other
words-you can't always guarantee to get the same
result every time).

5. Continual improvement relies on continuous learn-
ing.

6. The most important organisational resource is the
creativity and knowledge of the people.

7. Decisions and actions must be based on facts and
data-you have to know how well you are perform-
ing now, what standard you would like to be
performing at and keep measuring performance
along the way to see if you are on track.

8. Leadership (at all levels) provides direction and cre-
ates a supportive environment for change.

9. Impact on the community and the environment are
key influencers of future sustainability.

10. Improvement must be plan driven, not event driven.
The last point is probably the most important from a practi-

cal point of view. If you want to make a difference to
organisational performance, you must plan what you are go-
ing to do and how you are going to do it rather than reacting
to events. Planning also helps ensure that what you do is inte-
grated into the organisation rather than simply being added as
yet another task on everyone’s “to do” list.

The Business Excellence Framework
One of the AQC's major initiatives is the Australian Quality

Award system which provides several levels of recognition
for organisations looking to improve the quality of their prac-
tices, processes and performance. The AQC Quality Award
system is based on the Business Excellence Framework.

The Business Excellent Framework is a nationally recog-
nised model which helps organisations assess the quality of
their performance in seven key categories.

The seven categories are—
1. Leadership and Innovation
2. Strategy and Planning Process
3. Data, Information and Knowledge
4. People
5. Customer and Market Focus
6.  Processes, Products and Services
7. Business Results

Leadership and Innovation is concerned with how the or-
ganisation is led. It deals with how the organisation is
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structured and operates to achieve its goals. It is concerned
with how the management system encourages continual im-
provement and staff involvement in achieving goals.

Strategy and Planning Process is based on the principle
that quality improvement is plan driven. This category assesses
how well the organisation involves employees at all levels in
developing organisational values, and in strategic and opera-
tional planning. It also covers how the organisation plans to
ensure it has the right people with the right skills in the right
place at the right time.

Data, Information and Knowledge is concerned with as-
sessing how well the organisation decides what will be
measured, how it will be collected, analysed and used to im-
prove organisational performance.

People are valued very highly in the Business Excellence
Framework. The criteria in this category addresses the link-
ages between employee involvement, employee development
and enhanced organisational performance. It covers issues such
as how communication within the organisation supports the
achievement of organisational goals, how employee well be-
ing and satisfaction is managed and improved, how the
organisation maximises its effectiveness through the contri-
bution of its people and how all people are encouraged and
enabled to contribute.

Customer and Market Focus is concerned with the way in
which the organisation manages relationships with its cus-
tomers. This means identifying how well the organisation
anticipates, identifies, responds to and satisfies the needs of
its customers.

Processes, Products and Services is concerned with how
well the organisation manages its systems and works to im-
prove them. There is a heavy emphasis in this category on
continual improvement and change management.

Business Results is concerned with how well the organisa-
tion measures progress towards achieving its key goals. There
is a lot of emphasis in this category on how well the organisa-
tion uses comparisons with competitors, similar organisations
and other to improve performance.

10.1 Using the Framework
Organisations using the framework start by conducting some

form of self-assessment of performance in each of the seven
categories. Once the results have been analysed, action plans
are developed to address key priorities such as improving the
communication flow within and between all levels of the or-
ganisation. The organisation will then re-assess performance
regularly to see what progress has been made and what needs
further work.

Organisations which have started on this path can apply to
the Australian Quality Council to be formally recognised as a
an organisation committed to Business Excellence. . Typically,
this would take around 2 to 3 years after the first self-assess-
ment.

As organisations constantly work on improving perform-
ance there are other levels of awards which organisations can
compete for. An increasing number of local governments such
as the City of Melbourne and the Shire of Swan have begun
the quality improvement journey.

10.2 Action Plans
The parties recognise that continued employee involvement

is desirable and accordingly, participation will be encouraged
by all concerned.

Techniques to be used to encourage involvement will be
presentations of the work to date to the workforce and en-
couraging volunteers. The parties will also identify work
practices and processes which they believe can be improved
for inclusion in the programme.

Attachment 6-Study Leave and Assistance
POLICY
The concept of study leave and assistance for the purposes of

part time study where the course(s) is relevant to the employee's
career with the City and is likely to be of substantial benefit to
local government, is supported by the Council and study leave
and assistance is available on the following basis—

(i) Applications for study leave and assistance may be
approved by the CEO, Directors and Unit Managers
as appropriate;

(ii) Full tuition fees will be paid for approved courses
which are the employee's FIRST degree, diploma or
certificate;

(iii) Subsidies will be paid towards 2nd degrees and
higher qualifications, amounting to $300 per Unit
(to a maximum of $1200 per year).

PROCEDURE
1. Conditions for granting time off (with pay).
1.1 An employee be granted time off with pay for part-time

study purposes at the discretion of the Director and the Chief
Executive Officer.

1.2 Time off with pay may be granted up to a maximum of
5 hours per week, including travelling time, where subjects of
APPROVED COURSES are available during normal work-
ing hours.

1.3 Employees shall be granted sufficient time off with pay
to travel to and sit for the examinations of any approved course
of study.

1.4 In every case the approval of time off to attend lectures
and tutorials will be subject to—

• Unit convenience
• the course being undertaken on a part-time basis
• employees undertaking an acceptable formal study

load in their own time
• employees making satisfactory progress with their

studies; and
• the course being relevant to the employee's career in

the City and being of value to Local Government
1.5 A service agreement or bond will not be required.
2. APPROVED COURSES
2.1(a) First degree courses at the recognised institution.
2.1(b) Diploma courses at Technical and Further Educa-

tion (TAFE).
2.1(c) Certificate courses at Technical and Further Educa-

tion (TAFE) ONLY when no higher qualification in
that subject is available or is not available on a part-
time basis.

2.2 An employee who has completed a Diploma through
TAFE is eligible for study assistance to undertake a
degree course at any of the tertiary institutions listed
in paragraphs 2.1(a). An employee who has com-
pleted a 2 year (full-time) Certificate through TAFE
is eligible for study leave to undertake a Diploma
course specified in paragraph 2.1(B) or a degree or
Associate Diploma course specified in paragraph
2.1(a).

2.3 Assistance towards additional qualifications includ-
ing second or higher degrees may be granted in
special cases such as a graduate embarking on a post-
graduate Diploma in Administration or a Masters
Degree in Business Administration or a higher de-
gree in a specialist area of benefit to the City as well
as the employee.

3. METHOD OF APPLICATION
3.1 Employees seeking time to attend APPROVED

COURSES of study should make application on the Study
Leave Form. Leave applications together with a copy of the
enrolment form will be submitted to the relevant Manager and
Director for consideration and forwarded to Human Resources
Unit.

3.2 Employees undertaking studies at an approved institu-
tion where the timetable is organised on a semester basis should
submit separate applications for study leave for each semes-
ter.

4. PAYMENT OF FEES
4.1 Employees who, of their own volition, attend approved

courses to gain qualifications will be responsible for the pay-
ment of fees (enrolment, Guild and Society etc) and the cost
of text books.

4.2 On completion of subjects of APPROVED COURSES
and production of successful results employees will be reim-
bursed $300 per unit (to a maximum of $1200 per year) and
$100 per unit for TAFE subjects to a maximum of $800 per
annum.
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5. ADDITIONAL GUIDELINES
5.1 In determining Unit convenience Managers and Direc-

tors should give due emphasis to the employee's career
aspirations.

5.2 An acceptable part-time study load should be regarded
as NOT LESS THAN 5 hours per week of formal tuition with
at least HALF of the total formal study commitment being
undertaken in the employee's own time. Exceptions apply in
special cases, e.g. where the employee is in the final year of
study and requires less time to complete the course, or the
employee is undertaking the recommended part-time year or
stage and this does not entail give hours formal study.

5.3 A first degree or Associate Diploma course does not
include the continuation of a degree or Associate Diploma
towards a higher post graduate qualification.

5.4 In cases where employees are studying subjects which
require fortnightly classes, the weekly study load should be
calculated by averaging over 2 weeks the total fortnightly
commitment.

5.5 In departments which are operating on flexi-time, time
spent attending or travelling to or from formal classes for ap-
proved courses between 8.15am and 4.45pm, less the usual
lunch break, and for which "time off" would usually be granted,
is to be counted as credit time for the purpose of calculating
total hours worked per week.

5.6 Travelling time returning home after lectures or tutori-
als is to be calculated as the excess time taken to travel home
from such classes, compared with the time usually taken to
travel home from the employee's normal place of work.

5.7 An employee shall not be granted more than 5 hours
time off with pay per week except in exceptional circumstances
where the Chief Executive Officer may decide otherwise.

5.8 Time off with pay for those who have failed a unit or
units may be considered for one repeat year only.

CITY OF PERTH AGREEMENT
(OUTSIDE WORKFORCE) 1999.

AG 1 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

City of Perth

and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Australian

Branch.

AG 1 of 2000.

City of Perth Agreement
(Outside Workforce) 1999.

COMMISSIONER S.J. KENNER.

25 February 2000.

Order.
HAVING heard Mr R Bath as agent on behalf of the applicant
and Mr G Sturman on behalf of the respondents and by con-
sent the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT the City of Perth Agreement (Outside Workforce)
1999 filed in the Commission on 11 January 2000 be and
is hereby registered as an industrial agreement.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.
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This Agreement shall be known as the City of Perth Agree-
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1.0 INTRODUCTION
Employees, unions and management have developed an

agreement called the Enterprise Bargaining Agreement.
An Enterprise Bargaining Agreement is an agreement gained

by a system of direct negotiation.
The purpose is to plan the directions and action the Outside

Workforce and Management will take in the future for the
benefit of everybody, after full consultation and agreement
with the work force.

The name of the group which has developed the agreement
is the Outside Workforce Enterprise Bargaining Group
(OWEBG). There are representatives in this group from all of
the outside work force.
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In the Enterprise Bargaining Agreement there will be 2 stages
of negotiation—

• Stage 1: This document completes Stage 1. In this
document we have broadly outlined the direction we
wish to take and what key points we have agreed to.
We have also decided how Stage 2 of the Agreement
will operate.

• Stage 2: In Stage 2 we will develop agreements at
work group level, called Local Area Work Agree-
ments. We will develop these through discussions
with all work groups and will look at what we need
to do for the success of each work group.

2.0 CITY OF PERTH PLANNED DIRECTION
The City of Perth's Elected Members have decided on a di-

rectional plan for the future, called the Strategic Plan.
See Attachment 1.
Management and employees have developed the “7 Keys”

to help us achieve this plan. See Attachment 2.
This Enterprise Bargaining Agreement will also contribute

to both the strategic plan and the "7 Keys".

3.0 OBJECTIVES OF THIS AGREEMENT
This Enterprise Bargaining Agreement will strive to—

a. Achieve the planned direction of the City of Perth,
as outlined in Section 2 and in Attachments 1 and 2.

b. Assist our employees to understand and deliver high
quality customer service.

c. Encourage employee contributions to decision mak-
ing and the development of work practices and
processes.

d. Ensure greater job satisfaction, security and morale
through the reward and recognition of staff effort.

e. Create a work culture in consultation with employ-
ees which embraces change as a natural part of
working life. Through a planned approach, employ-
ees who experience change will be supported.
Overall staffing levels will be maintained, as shown
in clause 20.0.

f.  Recognise the valued contribution employees make
to the successful operation of the City and satisfac-
tion of citizens and visitors.

g. Encourage managers and staff to continuously im-
prove organisational performance.

h. Develop agreed measures of organisational perform-
ance, in areas such as safety, customer satisfaction,
work processes and procedures & value for dollar.

i. Document how Stage 2 of this Agreement will operate.
j. Have an Agreement which represents all employees

on the outside work force.

4.0 DEFINITIONS AND ABBREVIATIONS
Agreement—Means the City of Perth (Outside Workforce)

Enterprise Bargaining Agreement 1998.
AQC—Australian Quality Council
Dollars ($)—Wages shown in this document in Dollars ($)

are GROSS figures, meaning they are before tax.
Employee—Shall mean any person who is employed by the

City of Perth whether on a full-time, part-time, fixed term or
casual basis.

Enterprise Bargaining—A process of direct negotiation be-
tween the employer and employees and their unions

Enterprise Bargaining Agreement—An agreement between
an employer and employees and their union on work condi-
tions, wages and work practices

KPI—Key Performance Indicator (sometimes referred to as
“performance indicator”) - a method used to measure organi-
sational performance.

An example of key performance indicators which might be
used are “number of customer complaints per year” or “main-
tenance cost per square metre”.

LAWA—Means Local Area Work agreement and is de-
scribed in detail in Section 13. LAWA refers to an Agreement,
which addresses work conditions, wages and work practices
at work group level. The LAWAs are to be developed in Stage

2 of this Agreement. A LAWA will apply to a unit, sub-unit,
or work team or some other logical group of employees.

Legislative Change—With regard to redundancy, it is a
change to State or Federal legislation requiring the City of
Perth to amend its work practices and to change the nature of
its business to demonstrate competitive services and projects.

Open Competition—Refer Attachment 4 - Contestability
Journey Map. It relates to stage 2 in the contestability process
where a work group MAY face external competition. This
follows an extensive process of improving the competitive-
ness of the work group through contestability training.

OWEBG—Outside Work Force Enterprise Bargaining
Group

Parties (to this Agreement)—The organisations, associations
and individuals who are legally bound by the terms of this
agreement are known as the “parties”. They are named in sec-
tion 5 entitled “parties bound”.

Partners (to the agreement)—The term partners is used when
referring to the legal parties to this agreement. The term rec-
ognises that in addition to legal obligations, there is a
commitment to working together in partnership to achieve the
objectives of this agreement.

Redundancy—Redundancy involves the job becoming re-
dundant, not the employee (therefore, termination might not
always be the consequence). Redundancy is where an em-
ployee is put off work through no fault of his/her own, usually
because the employer no longer requires a particular job to be
performed by anyone.

Redundancy PackageIs a payment made to the employee
where a redundancy results in termination.

Registration Shall mean lodgement and endorsement of the
agreement by either the Australian Industrial Relations Com-
mission or the Western Australian Industrial Commission.

Termination Where an employee's employment with the
City of Perth ends. This may occur in a variety of ways, such
as resignation or redundancy.

5.0 PARTIES BOUND
This Agreement shall apply to and be binding on—

• the City of Perth;
• Automotive, Food, Metal, Engineering, Printing and

Kindred Industries Union, WA Branch.
Currently 2 (two) employees are covered by the Metal Trades

(General) Award.

6.0 VARIATIONS TO THE AGREEMENT
The terms of the agreement may be varied by the consent of

the parties.

7.0 DATE AND PERIOD OF OPERATION
This Agreement shall operate on and from the date of regis-

tration and shall remain in force for a period of 24 months
from that date, expiring on ……………..

Negotiations for the next EBA will commence 6 months
prior to the expiry of this Agreement.

8.0 RELATIONSHIP TO EXISTING AWARDS
This Agreement shall be read and interpreted in conjunc-

tion with the—
• Metal Trades (General) Award

Where the terms of this Agreement are intentionally incon-
sistent with the Award, the terms of this Agreement shall
prevail.

9.0 REWARDS
Employees will be rewarded for achieving the outcomes in

this Agreement. In particular, financial rewards will be an in-
tegral part of both stages of this Agreement.

We also recognise that there are other benefits which arise
from participating in this Agreement, such as—

• pride in service delivery and project completion;
• quality of working life;
• balancing family and work responsibilities;
• employment security;
• employment conditions;
• career development;
• recognition of initiative and innovation.
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9.1 Backpay
A backpay will be made of $16 per week from 1st July

1997 to the date of signing and registration of this agreement.
If the signing is at 31 March 1999, this equates to $1456 per
person.

This backpay rewards past productivity improvements to
the time of signing this agreement, for example—

a) Improvements in lost time injury rates;
b) Improved use of staff in some work areas resulting

in better efficiency and reduced overtime;
c) Increased work load with same or fewer workers in

some work areas;
d) Taking on broader range of duties;
e) Improved customer service in some work areas;
f) Suggestions and ideas which have resulted in im-

proved productivity (eg change to bin design)
9.2 Payment on signing
On signing and registration of this Agreement, employees will

continue to receive the $16 per week awarded at section 9.1.
Employees will also receive an additional increase—

• where the annual salary is greater than $26,000 per
annum, the employee will receive an additional in-
crease of 2.5%;

• where the annual salary is less than $26,000 per an-
num, the employee will receive a flat rate of $10.00
per week which is based on 2.5% of a Band 5 MEU
classified employee (3yrs of service).

This increase recognises the work done in achieving this Agree-
ment, and is a reward for the immediate productivity improvements,
which will be achieved by actioning this Agreement.

9.3 Performance targets
The performance targets are shown at Attachment 3. Pay-

ments will be made when the performance targets are achieved.
Performance targets will be paid as fixed dollar increases

for employees earning less than $26,000 and as percentage
increases for employees earning more than $26,000.

9.4 LAWA payments
Future increases may be negotiated within Local Area Work

Agreements as a reward for measurable productivity increases,
meeting performance targets and work group reforms.

9.5 Salary Schedule
Increases are to be paid over and above the employee's cur-

rent rate of pay.
A confidential salary schedule will be developed by the City

of Perth for the use of employees, unions and management
only. As this information is commercially sensitive it will be
not be included in this Agreement.

10.0 STAFF DEVELOPMENT AND TRAINING
Staff development and training is important if the City of

Perth is to develop high performing teams. All employees will
have the opportunity for training based on identified skills
needs. We will improve the way in which we train and de-
velop staff by introducing the following initiatives-

10.1 Position Descriptions
Position Descriptions will be developed so that each em-

ployee will have a clear understanding of what is expected of
him/her. Each employee will be involved in developing their
position description with their Supervisor and/or Manager.

10.2 Skills Assessment
Skills reviews will be conducted as obvious change occurs

in individual positions or where the employee has increased
his/her skills levels in order to apply for higher level positions
when vacancies occur.

The employee will be paid for skills required and utilised
for the position, as described in the position description (see
Section 10.1).

10.3 Training
Training will be allocated on the basis of equity and fair-

ness to enhance employee skills. A priority will be given to
training which—

• Develops the skills required by each employee for
his/her position as described in the position descrip-
tion;

• Provides employees with skills required for contest-
ability;

• Improves team work;
• Improves work place safety; and
• Is accredited and transportable to national standards

wherever possible.
10.4 Work Exchange Opportunities
Work exchange opportunities provide an opportunity for on-

the-job learning and training. Employees will be provided with
work exchange opportunities as follows—

• May occur between City of Perth Units in consulta-
tion with the employee.

• External opportunities will be monitored by the Con-
sultative Committee and must be agreeable to the
both the employee and his/her Manager;

• Employee wages and conditions are not to be re-
duced;

• Induction and training will be provided to support
the employee in making the work exchange.

The consultative committee will consider the protection of
commercially sensitive information (see Section 12.1).

10.5 Literacy and Numeracy Training
Training in literacy and numeracy will be provided in the

workplace to assist employees to better understand spoken
and written communication. The major objective of the train-
ing is to have employees able to make their own decisions and
contribute to team efforts.

Provision of literacy and numeracy training will be moni-
tored by the Consultative Committee.

10.6 Teamwork
Work teams will be trained and developed to encourage a

flexible approach to improving performance. This EBA will
focus on team performance through the development of Lo-
cal Work Area Agreements (LAWAs) in Stage 2 (see section
13).

Work teams will be groups of co-workers coming together
for the purpose of determining new, more effective and effi-
cient ways to undertake the work they do. Each person in a
work team is a valued member and will be recognised for the
contribution they can make.

Work teams will be responsible for setting and achieving
performance measures for areas under their control, such
as—

• Scheduling of work
• Work processes and procedures
• Quality
• Customer service
• Innovation and improvement
• Competitiveness of the work team

10.7 Study Policy
The Study Policy supports employees undertaking study in

order to gain a certificate, diploma or degree qualification in
an approved course of study. All employees are entitled to
subsidies for further study where it meets the criteria set out
in the policy. A copy of the policy and procedures are at At-
tachment 6.

11.0 ORGANISATIONAL COMPETITIVENESS
(CONTESTABILITY)

This EBA will support the Contestability Programme.
Contestability is about—

• Understanding our business
• Documenting our current services
• Reviewing and improving the quality of work proc-

esses
• Improving services to our customers
• Comparing our performance to other service pro-

viders to make sure we are providing a competitive
service

Contestability is NOT about—
• Contracting out or compulsory competitive tender-

ing
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The Contestability Programme applies to all Units of the
City of Perth and is being supported by other initiatives of the
City, such as the AQC Business Excellence Framework (see
Section 14). A diagram showing how contestability fits in with
other organisational initiatives is shown in Attachment 4.

The City of Perth is supporting staff to become more com-
petitive by providing training opportunities and appropriate
technology. We are using skilled and experienced consultants
to provide training for the whole of the outside work force.

Unions have been invited to observe and contribute to the
contestability programme.

The key steps in the Contestability Programme are—
• Meetings with management and all employees to

discuss details of the training.
• Training sessions with work groups on specifica-

tions, work processes, business planning and how
to tender.

• Data collection for the work groups.
• Writing up draft specifications, business plans and

practice tenders, based on benchmarking.
The training time is over approximately 5 months.

12.0 COMMUNICATION
Managers and employees agree that there is a need to im-

prove communication between managers and employees, and
also to improve communication between employees and work
teams. This has emerged as a major issue through EBA dis-
cussions.

Both management and employees are committed to open
communication, encouraging feedback and full participation.
Through the AQC Business Excellence Framework (see Sec-
tion 10), managers and employees are currently working
together to—

• Develop communication methods designed to keep
employees informed of organisational decisions and
developments;

• Look at ways to encourage and support employees
in communicating with management and with each
other.

The partners to this Agreement are committed to high qual-
ity communications to support this EBA. Consequently, the
following communication methods will be introduced—

• Regular meetings (at least once per month) of the
Outside Workforce Enterprise Bargaining Group
until Stage 1 is completed.

• Implementation of a Consultative Committee which
will “take over” the role of Enterprise Bargaining
operation and other roles as described in 12.1.

• Regular communication from the Executive Man-
agement Team and by Unit Managers to staff through
an appropriate communication channel, eg. regular
Unit meetings or work team meetings.

• The Outside Workforce Enterprise Bargaining Group
will publish a regular newsletter to staff and hold
information sessions.

• Information to staff will be distributed in a co-op-
erative manner by the partners to this Agreement.

• Facilitation of regular meetings of employees and
unions.

• Make available interpreting services and/or cultural
support where required.

12.1 Consultative Committee
A consultative committee is to be established prior to the

sign off of this Agreement. The consultative committee will
develop a Code of Conduct to guide its operations.

12.1.1 Consultative Committee-Terms of Reference
The consultative committee purpose is to:
Provide a discussion and recommendation forum for sig-
nificant workplace issues between management and
employees with the purpose of improving workplace per-
formance and relationships
The consultative committee’s scope is:

1. To contribute to the implementation and operation
of the EBA;

2. Discuss significant workplace issues which relate to
more than one work group;

3. Make suggestions to management leading to im-
proved workplace performance

Issues which relate to one work group, group of indi-
viduals or an individual will be dealt with at work group
level through the normal operational procedures.
The consultative committee is not a decision making
group, it is a discussion and recommendation forum for
all parties to this Agreement. The consultative commit-
tee operates by consensus and if a satisfactory resolution
is not obtained, the matter will then be addressed through
the dispute resolution procedures.
The consultative committee’s approach is-the 3 C’s:

Constructive-offering suggestions, not just problems;
Co-operative-we are all on one team;
Casual and conversational-not formal.

The consultative committee will be made up of:
• the Director Business Units or his/her representa-

tive,
• 2 other management/supervisor representatives, and
• 6 elected members from the outside work force

elected by secret ballot.
Deputies for each of the workforce members will also be
elected.
The consultative committee requires 2 management reps
and 4 employee reps to meet.
Where a vacancy occurs for an employee representative,
an election will be called and a secret ballot conducted to
fill the vacancy for the remainder of the time the Agree-
ment is in force. A secret ballot will be conducted by a
mutually agreed process, and if agreement cannot be
reached the Electoral Commission will be used.
Record keeping:
Minutes will be taken of the meeting and posted on no-
tice boards for staff information.
Meeting frequency:
The consultative committee will meet at least each alter-
nate month.
Training:
The Consultative Committee will receive training to as-
sist them to work together more effectively.
Preparation Time:
Consultative Committee members are allowed reasonable
time to prepare for the consultative committee meetings.

13.0 LOCAL AREA WORK AGREEMENTS
Stage 2 of this Agreement involves the negotiation and agree-

ment of work arrangements suited to the specific needs of
Units, sub-Units, or work teams involved in the delivery of
particular services. These new work arrangements will be
known as Local Area Work Agreements (LAWA).

The LAWAs will give each work team the opportunity to
better understand their business and to develop plans to im-
prove their team's performance. As we are part of a larger
City of Perth team, it may be necessary for the LAWA to in-
volve employees from other areas in addressing particular
issues or in providing an overall customer focus.

Each team will be able to negotiate further pay increases
and rewards linked to achieving agreed performance stand-
ards.

A LAWA may address any of the following issues but is not
limited to only these—

• banking/payout/grouping RDOs
• rotation of duties
• annualised wages
• ready for work
• skills audit
• hours of work
• absence from work
• multi skilling
• re-work/work methods
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• training and development
• setting performance measures
• initiatives development
• safe working practices
• leave flexibility
• call outs/on call
• higher duties

A Local Area Work Agreement shall be subject to the fol-
lowing—

(a) The majority of employees affected by the LAWA
must genuinely be consulted, involved and agree to
any change. No parties will unreasonably oppose any
proposed LAWA.

(b) The agreement and any changes shall be in writing
and signed by management, relevant unions.

(c) Every completed LAWA shall form part of this agree-
ment. (see Section 13.1).

13.1 Process for signing off LAWA
a) The work group develops the LAWA (Local Area

Work Agreement). The LAWA work group will be
determined through the contestability training proc-
ess and will be generally based on functional areas.

b) Each work group will determine the best process for
negotiation based on their size and work require-
ments. For example, larger work groups may decide
to elect representatives to negotiate the LAWA on
their behalf.

c) At any stage the work group may seek the advice or
support from other sources, such as their Union,
consultative committee or others.

d) When the work group is ready to take a vote on the
LAWA they advise the Consultative Committee who
will coordinate the secret ballot.

e) The Consultative Committee may provide advice to
the work group on issues relating to the operation of
the LAWA, for example whether it is consistent with
the Enterprise Bargaining Agreement or how it might
conflict with other LAWAs. The work group will
then consider the Consultative Committee's com-
ments and, if necessary, make changes

f) The work group will have a minimum of 21 days to
consider the document prior to voting. A majority
of the work group (50% + 1) must agree to the LAWA
for the LAWA to be passed. If the LAWA is knocked
back by the work group then they must indicate how
they want to progress the LAWA from that point.

g) If the LAWA is agreed a work group representative
will advise the Consultative Committee in writing
that the LAWA is acceptable.

h) The LAWA is forwarded to Management and Un-
ions for approval.

i) The LAWA will then be forwarded to Council for
approval and registered as a variation to the EBA
with the State and/or Federal Commissions as ap-
propriate.

 

LAWA negotiated with
work group & management

LAWA finished
(consultative committee comments)

LAWA secret ballot after 21 days

Not accepted
by work group

Accepted
by work group

Management &
Unions approve

Council Approval.
Register in Commission as
Attachment to Agreement.

Advice sought
from consultative
committee, unions 
&/or others
(as needed)

14.0 BUSINESS EXCELLENCE FRAMEWORK
This Enterprise Bargaining Agreement will work in coop-

eration with the Business Excellence framework.
The Business Excellence framework is a process coordi-

nated through the Australian Quality Council (AQC) and will
assist the City of Perth to measure and improve the quality of
our overall work practices, processes and performance. It in-
volves staff completing an evaluation of the organisation's
performance on a regular basis. Managers and staff then de-
velop action plans in order to improve organisational
performance.

Employee involvement in improving organisational perform-
ance will be encouraged through—

• Contributing in the regular organisational assessment
process;

• Contributing to the development and implementa-
tion of action plans;

• Making suggestions for ways to improve organisa-
tional performance;

• Developing action plans at work team level for in-
clusion in the LAWA.

Further information about the Australian Quality Council
and the Business Excellence framework is included at Attach-
ment 5.

15.0 EMPLOYMENT SECURITY, RETRAINING AND
REDUNDANCY

The City of Perth is committed to offering a secure place of
employment for each employee who has a commitment to
satisfactory performance within the role they are required to
undertake. However partners to this Agreement recognise that
changing work practices will result in efficiencies that could
lead to part or all of a position changing.

During the life of this agreement, positions will not be made
redundant unless as a result of—

• Open Competition (see 12 month redundancy proc-
ess at section 15.3.1 (a));

• Legislative Change (see 12 month redundancy proc-
ess at section 15.3.1 (a)); or

• Changing work practices leading to efficiencies re-
sulting in part or all of a position changing (see 24
month redundancy process at section 15.3.1 (b)).

All employees who face redundancy will be given the choice
of staying with the City for a period of retraining.

15.1 Standards
• The management of the employee is just and equita-

ble.
• Decisions take into account organisational require-

ments
• The employee is informed of available options
•  At any stage the employee has the right to be con-

sulted, or represented by, his/her union and/or other
representative or support person.

• Appropriate support services are available
• Appropriate confidentiality is maintained

15.2 Consultation
The City will ensure that honest consultation with staff is of

primary importance during the introduction of change, par-
ticularly where it is realised that changing work patterns are
evident and could impact on an employee's position. As soon
as it is evident that a particular job will be affected and part or
all of position is no longer required by the organisation, the
Manager, Director or Chief Executive Officer will discuss the
implications with the employee and investigate appropriate
options.

As these options are discussed and implemented, consulta-
tion will be ongoing with the employee.

The employee is entitled to the representation of his/her a
support person or Union at any stage. An interpreter and/or
cultural support will be made available if required.

Every effort will be made to come to a mutually agreed ar-
rangement.
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15.3 Process
15.3.1  Redundancy diagram

(a) Open Competition or Legislative Change—

Months

0 1 2 3 4 5 6 7 8 9 10 11 12

Position

made
surplus

Individual Management
Plan Developed

Redundancy Package A

available

Redundancy Package B

available for up to 9 months, or until suitable alternative position is found

Retraining to find suitable alternative position

Redundancy Packages available while retraining
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Leave the

organisation
and take

Redundancy
Package B

    (b) All other Redundancy situations -

Months
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available up to 3 months
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and take
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Package B
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15.3.2 Position becomes surplus to requirements
 When a position becomes surplus to requirements, the City

of Perth together with the employee will assess if there is a
suitable alternative position (see section 15.3.5).

 If there is no suitable alternative position, the employee
has 2 options—

a) Take Redundancy package A(see section 15.5) and
leave the organisation; or

b) Undergo retraining (see section 15.3.4).
The employee may choose to take redundancy package A

for up to 3 months from the date that the position became
redundant.

 15.3.3 Redundancy Package
 Under the scenario of open competition or legislative

change—
• Redundancy Package A for the first 3 months after

the position was made redundant, after which time
this package is no longer available;

• up to 9 months following the initial package, redun-
dancy package B will be available;

• unless he/she has been appointed to a suitable alter-
native position (refer section 15.3.5)

Any other redundancy situations—
• Redundancy package A for the first 3 months after

the position was made redundant, after which time
this package is no longer available;

• up to 21 months following the initial package, re-
dundancy package B will be available;

• unless he/she has been appointed to a suitable alter-
native position (refer section 15.3.5)

15.3.4 Retraining
• Where the redundancy has occurred due to open

competition or legislative change, the retraining pe-
riod will be for a maximum of 12 months. For all
other situations, it will be for a maximum of 24
months.

• During the first 2months, an individual management
plan will be developed for each retrainee, in consul-
tation with the employee and any other relevant
parties. The plan will include (among other things)—

♦ training requirements and training plan,
♦ alternative duties,
♦ work placements;
♦ outplacement support
♦ action plan; and
♦ dates for follow up sessions.

• At any time during the first 3 months the employee
may choose to take up the option of redundancy
package A.

• At 3 months the employee will either
♦ take up the option of redundancy package A.

This will be the last point for taking up pack-
age A; OR

♦ accept the retraining management plan and
following the processes identified.

• The employee will be provided with “meaningful
work” while on retraining, as specified in the man-
agement plan.

• The employee will have his/her wage maintained at
the same level for the retraining period. Wage main-
tenance calculation will include shift loadings and
work penalties averaged over the preceding 3 months
prior to the position being made redundant. It will
not include overtime.

• A quarterly check will be made to see if there is a
suitable alternative position.

 15.3.5 Suitable Alternative Position
 A suitable alternative position is one which—

• the person has a minimum of 75% of the job re-
quirements (eg skills, knowledge, qualifications etc);

• is able to be trained within 12 months to meet 100%
of the job requirements of the position description.

 The person must be physically capable of performing in
the suitable alternative position.

 A suitable alternative position may be with an organisation
other than the City of Perth. If it is with the City of Perth, it is
a permanent position shown on the organisational establish-
ment table.

 The suitable alternative position may be—
• At the same level (classification) or at a higher level,

if the employee can meet 75% of the requirements
of the position immediately, with the expectation of
meeting the full criteria within 12 months (with rel-
evant training).
 or

• at a lower level where the employee's wage rate will
be maintained for 12 months. After that time the
employee’s wage rate will reduce to the rate of the
new position, but will not reduce by more than the
lower of 2 MEU classification levels or 10%

 By mutual agreement, at any time during the first 3 months,
the employee may, but only once, negotiate an alternative
placement or take the appropriate redundancy package.

 The employee may only once refuse the offer of a suitable
alternative position.

 15.3.6  No Suitable Alternative Position
 If a suitable alternative position (internal or external) has

not been found after—
• 12 months, in the case of open competition of legis-

lation change; or
• 24 months in all other cases;

 the employee will be made redundant. Their employment with
the City will be terminated and they will be given Redun-
dancy package B.

15.4 Support Services
To assist an employee who is facing redundancy, the City

will provide the following support services—
(a) up to 5 counselling sessions*
(b) up to 2 counselling sessions* with a financial ad-

viser
(c)  out-placement support*

(*These services are to be provided by an organisation agree-
able to the City of Perth)

To suit the needs of the individual, there will be flexibility
in the make up of the services provided. Each programme
will be developed under the guidance of the Manager Human
Resources and may include (among other things)—

• career guidance counselling
• assistance in writing a job application
• interviewing skills.

The total support services package will be limited to $1675
per person indexed to CPI, base year being 1999.

The employee shall be allowed time off to a maximum of an
average of 3 hours per week to attend employment interviews,
attend social security, or other similar activities to assist the
employee to find employment. Suitable documentation is to
be provided by the employee and the time will be granted
without loss of pay.

15.5 Redundancy Package
In the cases of redundancy, the following package will ap-

ply—
Redundancy Redundancy
Package A Package B

Notice period:
Pay in lieu of notice 4 weeks 4 weeks

Pay in lieu (over 45 years) 1 week 1 week
Years of Service:
1-4 years 2 weeks/yr 2 weeks/yr

5-9 years 2.5 weeks/yr 2 weeks/yr

Greater than 9 years 3 weeks/yr 2 weeks/yr
To a maximum of: 52 weeks 26 weeks

The above package shall be additional to all other enti-
tlements owing to the employee at the time of separation.
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Where an employee has been employed with the Council
for a minimum of 7 completed years, pro rata long serv-
ice leave shall be paid if the employee is not otherwise
entitled to pro rata long service leave under the Local
Government Long Service Leave regulations.

16.0 OCCUPATIONAL HEALTH AND SAFETY
It is agreed between the parties that a strong commitment

shall be given to Occupational Health and Safety to protect
the well being of employees and to minimise the impact of
workplace injury on the organisation.

Managers and employees will—
• take all reasonable steps to provide and maintain a

safe working environment;
• involve employees and Health and Safety representa-

tives in decisions which could impact on workplace
safety;

• include and implement Occupational Health and
Safety in training plans;

• provide a safety induction for all new staff, includ-
ing contractors;

• provide safety refresher training for all staff annu-
ally;

• commit to the effective rehabilitation and early re-
turn to work of injured workers.

With the support of the Risk Management Group, specific
actions arising from this EBA will include ensuring—

• All employees have access to Occupational Health
and Safety training and training aids;

• LAWAs will develop Safety strategies for their work
team and will reduce the incidence of lost time inju-
ries due to accidents.

17.0 EQUAL EMPLOYMENT OPPORTUNITY
Managers and employees are fully committed to the princi-

ples of equal opportunity. We will ensure that—
• No person shall be discriminated against on grounds

such as gender, age, marital status, national or eth-
nic origin, pregnancy, physical or mental disability,
socio-economic status, sexual preferences, political
or religious beliefs, or associated legitimate activi-
ties;

• All employees enjoy a workplace free from harass-
ment and discrimination and where each person has
the opportunity to progress to the extent of their abil-
ity;

• Selection of individuals for employment, promotion,
advancement, training and staff development, will
be on the basis of personal merit, in fair and open
competition and according to the skills, qualifica-
tions, knowledge and business requirements.

Discrimination and harassment of any kind in the workplace
is totally unacceptable and the Council and its employees are
committed to eradicating it from the work environment.

Training shall be provided for staff in equal opportunity
principles and the equal opportunity commitments given in
this Agreement.

All new staff will receive an Equal Employment Opportu-
nity induction.

18.0 SUPERANNUATION
18.1 Salary Sacrifice
It is agreed that Salary Sacrifice will be made available at a

future date when the City's Financial systems have been modi-
fied to accommodate salary sacrifice calculations.

a) Employees under this Agreement may sacrifice a pro-
portion of wages to an agreed contributory
superannuation fund when the salary sacrifice sys-
tem has been implemented.

b) The system will be a component of the new payroll
system, which is expected to be introduced by ap-
proximately July 1999.

c) By mutual agreement between the Employee and the
City of Perth, the employee may salary sacrifice an
amount of his or her base wage.

d) Salary sacrifice contributions may be directed to the
fund nominated per (a) above.

e) The sacrifice shall be processed through the City's
normal payroll facility and any administrative costs
will be absorbed by the City.

f) The amount to be sacrificed will be deducted from
the employee's gross wage prior to taxation being
applied. This will reduce the employee's taxable in-
come by the amount of the sacrificed component.
Employees will receive details of the contributions
made via their superannuation fund annual statement.

g) Overtime, penalty and leave loading rates will be
calculated using the pre-sacrifice wage amount.

h) Employees may at any time withdraw from salary
sacrifice but are required to give written notice to
the payroll officer of at least one fortnight in ad-
vance. Once an employee has withdrawn from salary
sacrifice and wishes to re-enter, he or she must make
a new application. This application will be dealt with
as if it was a new application under these procedures.

i) Employees may only alter the amount of salary sac-
rifice once per financial year (July to June).

j) Contributions made to the scheme remain as “pre-
served funds” and may not be withdrawn until
permanent retirement.

k) The conditions relating to salary sacrifice may vary
from time to time depending on changes to legisla-
tion and the superannuation plan operation rules.

19.0 PREVENTION AND SETTLEMENT OF DISPUTES

Employee or Group 
of Employees

Resolution

Matter referred to Director 
and/or CEO.

The employee will be advised 
accordingly.  Response of status 

within 5 working days
 to employee.

Unit Manager and Manager,
Human Resources reviews
dispute within 5 working 

days and advises 
employee.  

Supervisor responds in writing
to employee within 3 working days

Discussion with immediate
Supervisor

Advice to immediate Supervisor
 of Formal Dispute

 (written or Verbal notice)

Resolution

Resolution

No Resolution

No Resolution

No Resolution
May be referred to the Industrial

Relations Commission for
resolution.

Resolution

Note: An employee (or group of employees) in dispute with
the City is entitled to have present a support person or Union
representative at any stage.

19.1 Dispute Settlement Procedures
Where the matter is raised by an employee, or a group of

employees, the following steps shall be observed—
(a) The employee(s) concerned shall discuss the matter

with their immediate supervisor. If the matter
cannot be resolved at this level the supervisor shall,
within 3 working days, refer the matter to the Unit
Manager and Manager, Human Resources. The
employee(s) shall be advised accordingly.

(b) The Unit Manager and Human Resources Manager
shall, if they are able, resolve the matter raised within
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5 working days of it being referred to them and, if
they are not able to do so, will refer the matter to the
Director for his/her attention. The employee(s) shall
be advised accordingly.

(c) If the Director feels it is appropriate, the matter may
be referred to the Chief Executive Officer. The Di-
rector will make every reasonable effort to resolve
within 5 working days of it being referred to him/
her.

The employee is entitled to the representation of his/her a
support person or Union at any stage.

This process is intended to be used to resolve disputes which
may arise. Should this process, when worked through in its
entirety, fail to give rise to a resolution then the parties to this
agreement, may take the issue to the Industrial Relations Com-
mission for resolution.

19.2 Disciplinary Procedures

Each employee will receive feedback and counselling on
their performance as a matter of course. This clause will be
used where more serious misdemeanours occur or where per-
formance feedback and counselling fails to resolve the
performance issue.

Where the City of Perth seeks to discipline an employee,
the following steps shall be observed—

(a) In the event that an employee commits a misdemean-
our, the employee's immediate supervisor or any
other officer so authorised, will investigate the issue
and interview the employee. After taking all facts
into consideration, the supervisor may exercise the
City's right to reprimand the employee so that he/
she understands the nature and implications of his/
her actions. The employee will receive verbal ad-
vice of the warning prior to receiving a written
warning.

(b)  The first 2 such reprimands shall take the form of
warnings and, if given verbally, shall be confirmed
in writing as soon as practicable after the giving of
the reprimand. A review of recorded warnings will
take place at 12 months to determine whether the
issue has been resolved. The outcome of the review
and the status of the warning will be documented
and the employee informed accordingly—

• if the situation is resolved, the file will be noted
accordingly;

• if the situation is not resolved, the perform-
ance management process continues.

(c) Should it be necessary, for any reason, to reprimand
an employee 3 times in a period not exceeding twelve
month's continuous service, the contract of service
may, upon the giving of the third reprimand, be ter-
minated by giving appropriate notice.

(d) The above procedure is meant to preserve the rights
of the individual employee, but it shall not, in any
way, limit the right of the employer to, summarily
dismiss an employee for serious misconduct.

The employee is entitled to be represented by a support
person, such as Union representative or cultural support
person, at any stage. An employee may appeal a warning
through the dispute resolution process.

20.0 STAFFING LEVELS

It is agreed that for 2 years from the date of signing this
Agreement, existing position numbers and existing perma-
nent staff levels (as at time of signing) for the combined Area
Maintenance, Operations and Rest Centre groups will not re-
duce, unless as a result of open competition or legislative
changes.

21.0 NO FURTHER CLAIMS

The parties to this Agreement undertake that for the dura-
tion of this Agreement there shall be no further salary or wage
increases sought or granted except for those provided for un-
der the terms of this Agreement.

After the date of expiry of this Agreement (shown at section
7.0), employees will be entitled to National Wage Case and
State Wage Case increases until such time as the next Enter-
prise Bargaining Agreement is negotiated. These increases will
be taken into account when negotiating future Enterprise Bar-
gaining Agreement increases.

22.0 SIGNATORIES

For and on behalf of the

Automotive, Food, Metal, Engineering, Printing and Kin-
dred Industries Union, WA Branch

Sgd. ...............................

Date: 7/1/00

The common seal of the City of Perth was herunto affixed
on the day of                      1999.

Dr Peter Nattrass

The Right Hon. The Lord Mayor

Garry Hunt

Chief Executive Officer

Attachment 1-City of Perth Strategic Plan
The City of Perth Agreement (Outside Workforce) 1999

works within a broader organisational picture, called the City
of Perth Strategic Plan.

VISION

As the capital of Western Australia, the City of Perth is widely
acclaimed as a City of regional and international significance.

City Objectives

The City’s objectives are—

• to provide vision and leadership in all our activities

• to provide a safe, accessible, comfortable and aes-
thetically pleasant City

• to operate in a financially prudent and ethical man-
ner

• to ensure that services are delivered by best practice
standards

• to delivery a high level of service in a friendly and
courteous manner

• to ensure our staff work in a safe and fulfilling envi-
ronment and that they are properly compensated for
their contribution.

The Strategic Plan contains objectives and strategies for 7
key result areas. The key result areas are—

• Leadership

• Economy

• Governance

• Environment

• Social and Cultural

• Urban Development and Transport

• Service Quality

A copy of the complete Strategic Plan 1998-2002 is avail-
able from your Manager.

Attachment 2-The 7 Keys

1. Living Our Values
As the Capital City we have a special responsibility to the

people of Western Australia. We show this be practising our
values in the work we do.

2. Partnerships
Trust and communication are the basis for fostering part-

nerships.
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3. Leadership
Leaders demonstrate the organisation's values and provide

clear direction and support. As one organisation we all con-
tribute to shaping the City's future.

4. People
We value our people by recognising their creativity, experi-

ence, commitment and potential.

5. Improvement
We find ways of doing things better.
6. Participation
Throughout the ongoing process of change, we encourage

participation and good communication.
7. Service
We take pride in delivering quality customer service.

Attachment 3—Rewards
REWARDS ASSOCIATED WITH THE IMPLEMENTATION OF THIS AGREEMENT (STAGE 1)
Issues and Principles

1. Employees will be paid a lump sum payment rather than a percentage where salary is less than $26,000. Where salary is
greater than $26,000, rewards to be made as a %.

2.
3. The payment made is to apply across the City of Perth outside work force.

Performance Targets

Target Payment Option 1 Payment Option 2 Description
(Employees earning < (Employees earning >
$26,000)* $26,000)*

Position descriptions $85 once off $85 once off See section 10.1

Complete the review of all position descriptions or
develop new position description.

All positions to have a position description.

Employee input and supervisor sign off.

Contestability outcomes $3.00 per week 0.6% See section 11

Draft specifications, business plans and trial bids
completed by each work group. Payment made on
a work group by work group basis.

LAWA $8.00 per week 1.6% See section 13

LAWA signed off and registered for each work group.

Payment made on a work group by work group basis.

Sick Leave $1.35 per week 0.27% % sick leave for each contestability work group to be
maintained at same level to last year.

Customer Service— $25 once off $25 once off One off payment. Customer survey reviewed and
survey agreed.

Customer Service— $2.50 per week 0.5% Set target after first survey. Achieve target 12 months
satisfaction after target set.

Customer Service—AQC $2.50 per week 0.5% See Section 14

Achievement of next level of Business Improvement
Award.

Safety in the Workplace $2.00 per week 0.4% Develop and implement 3 safety improvements in each
work group per year for the lift of the EBA. See below
for examples.

Performance targets to be met within the 2 year life of this Agreement.

Employees receive Payment Option 1 or Payment Option 2—not both.

Examples of Safety in the workplace initiatives

Each safety improvement initiative to be submitted to the Risk Management Taskforce to sign off.

A Safety Improvement is to contribute directly to reducing the risk of injury or reduce material/plant damage or assist employees
to get back to work.

1. Ideas and processes from work areas to assist team members in early return to work after an accident or illness

2. Document and implement processes for improving communication within and between work areas

3. Design and implement a “how to get things fixed” process

4. Write up and implement a driver’s/plant operators start-up check list

5. Record notes from work area safety meetings with follow up actions

6. Identify four (4) workplace hazards per workgroup per year and follow through actions to reduce the risk
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Attachment 4-Contestability Journey Map

Attachment 5-AQC & Business Excellence Framework
The Australian Quality Council
The Australian Quality Council (AQC) is Australia's peak

body which is responsible for the strategic development and
implementation of quality principles and practices. The prin-
ciples of quality improvement are—

1.  Quality is defined by the customer
2. To improve the output, improve the process
3. People work in systems. The role of the manager is

to work on the system to improve it with the assist-
ance of the people who work within the system

4. All systems and processes exhibit variability (in other
words-you can't always guarantee to get the same
result every time).

5. Continual improvement relies on continuous learn-
ing.

6. The most important organisational resource is the
creativity and knowledge of the people.

7. Decisions and actions must be based on facts and
data-you have to know how well you are perform-
ing now, what standard you would like to be
performing at and keep measuring performance
along the way to see if you are on track.

8. Leadership (at all levels) provides direction and cre-
ates a supportive environment for change.

9. Impact on the community and the environment are
key influencers of future sustainability.

10. Improvement must be plan driven, not event driven.
The last point is probably the most important from a practi-

cal point of view. If you want to make a difference to
organisational performance, you must plan what you are go-
ing to do and how you are going to do it rather than reacting
to events. Planning also helps ensure that what you do is inte-
grated into the organisation rather than simply being added as
yet another task on everyone’s “to do” list.

The Business Excellence Framework
One of the AQC's major initiatives is the Australian Quality

Award system which provides several levels of recognition
for organisations looking to improve the quality of their prac-
tices, processes and performance. The AQC Quality Award
system is based on the Business Excellence Framework.

The Business Excellent Framework is a nationally recog-
nised model which helps organisations assess the quality of
their performance in seven key categories.

The seven categories are—
1. Leadership and Innovation
2. Strategy and Planning Process
3. Data, Information and Knowledge
4. People
5. Customer and Market Focus
6.  Processes, Products and Services
7. Business Results

Leadership and Innovation is concerned with how the or-
ganisation is led. It deals with how the organisation is
structured and operates to achieve its goals. It is concerned
with how the management system encourages continual im-
provement and staff involvement in achieving goals.

Strategy and Planning Process is based on the principle
that quality improvement is plan driven. This category assesses
how well the organisation involves employees at all levels in
developing organisational values, and in strategic and opera-
tional planning. It also covers how the organisation plans to
ensure it has the right people with the right skills in the right
place at the right time.

Data, Information and Knowledge is concerned with as-
sessing how well the organisation decides what will be
measured, how it will be collected, analysed and used to im-
prove organisational performance.

People are valued very highly in the Business Excellence
Framework. The criteria in this category addresses the link-
ages between employee involvement, employee development
and enhanced organisational performance. It covers issues such
as how communication within the organisation supports the
achievement of organisational goals, how employee well be-
ing and satisfaction is managed and improved, how the
organisation maximises its effectiveness through the contri-
bution of its people and how all people are encouraged and
enabled to contribute.

Customer and Market Focus is concerned with the way in
which the organisation manages relationships with its cus-
tomers. This means identifying how well the organisation
anticipates, identifies, responds to and satisfies the needs of
its customers.
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Processes, Products and Services is concerned with how
well the organisation manages its systems and works to im-
prove them. There is a heavy emphasis in this category on
continual improvement and change management.

Business Results is concerned with how well the organisa-
tion measures progress towards achieving its key goals. There
is a lot of emphasis in this category on how well the organisa-
tion uses comparisons with competitors, similar organisations
and other to improve performance.

10.1 Using the Framework
Organisations using the framework start by conducting some

form of self-assessment of performance in each of the seven
categories. Once the results have been analysed, action plans
are developed to address key priorities such as improving the
communication flow within and between all levels of the or-
ganisation. The organisation will then re-assess performance
regularly to see what progress has been made and what needs
further work.

Organisations which have started on this path can apply to
the Australian Quality Council to be formally recognised as a
an organisation committed to Business Excellence. . Typically,
this would take around 2 to 3 years after the first self-assess-
ment.

As organisations constantly work on improving perform-
ance there are other levels of awards which organisations can
compete for. An increasing number of local governments such
as the City of Melbourne and the Shire of Swan have begun
the quality improvement journey.

10.2 Action Plans
The parties recognise that continued employee involvement

is desirable and accordingly, participation will be encouraged
by all concerned.

Techniques to be used to encourage involvement will be
presentations of the work to date to the workforce and en-
couraging volunteers. The parties will also identify work
practices and processes which they believe can be improved
for inclusion in the programme.

Attachment 6-Study Leave and Assistance
POLICY
The concept of study leave and assistance for the purposes

of part time study where the course(s) is relevant to the em-
ployee's career with the City and is likely to be of substantial
benefit to local government, is supported by the Council and
study leave and assistance is available on the following ba-
sis—

(i) Applications for study leave and assistance may be
approved by the CEO, Directors and Unit Managers
as appropriate;

(ii) Full tuition fees will be paid for approved courses
which are the employee's FIRST degree, diploma or
certificate;

(iii) Subsidies will be paid towards 2nd degrees and
higher qualifications, amounting to $300 per Unit
(to a maximum of $1200 per year).

PROCEDURE
1. Conditions for granting time off (with pay).
1.1 An employee be granted time off with pay for part-time

study purposes at the discretion of the Director and the Chief
Executive Officer.

1.2 Time off with pay may be granted up to a maximum of
5 hours per week, including travelling time, where subjects of
APPROVED COURSES are available during normal work-
ing hours.

1.3 Employees shall be granted sufficient time off with pay
to travel to and sit for the examinations of any approved course
of study.

1.4 In every case the approval of time off to attend lectures
and tutorials will be subject to—

• Unit convenience
• the course being undertaken on a part-time basis
• employees undertaking an acceptable formal study

load in their own time
• employees making satisfactory progress with their

studies; and

• the course being relevant to the employee's career in
the City and being of value to Local Government

1.5 A service agreement or bond will not be required.
2. APPROVED COURSES
2.1(a) First degree courses at the recognised institution.
2.1(b) Diploma courses at Technical and Further Educa-

tion (TAFE).
2.1(c) Certificate courses at Technical and Further Educa-

tion (TAFE) ONLY when no higher qualification in
that subject is available or is not available on a part-
time basis.

2.2 An employee who has completed a Diploma through
TAFE is eligible for study assistance to undertake a
degree course at any of the tertiary institutions listed
in paragraphs 2.1(a). An employee who has com-
pleted a 2 year (full-time) Certificate through TAFE
is eligible for study leave to undertake a Diploma
course specified in paragraph 2.1(B) or a degree or
Associate Diploma course specified in paragraph
2.1(a).

2.3 Assistance towards additional qualifications includ-
ing second or higher degrees may be granted in
special cases such as a graduate embarking on a post-
graduate Diploma in Administration or a Masters
Degree in Business Administration or a higher de-
gree in a specialist area of benefit to the City as well
as the employee.

3. METHOD OF APPLICATION
3.1 Employees seeking time to attend APPROVED

COURSES of study should make application on the Study
Leave Form. Leave applications together with a copy of the
enrolment form will be submitted to the relevant Manager and
Director for consideration and forwarded to Human Resources
Unit.

3.2 Employees undertaking studies at an approved institu-
tion where the timetable is organised on a semester basis should
submit separate applications for study leave for each semes-
ter.

4. PAYMENT OF FEES
4.1 Employees who, of their own volition, attend approved

courses to gain qualifications will be responsible for the pay-
ment of fees (enrolment, Guild and Society etc) and the cost
of text books.

4.2 On completion of subjects of APPROVED COURSES
and production of successful results employees will be reim-
bursed $300 per unit (to a maximum of $1200 per year) and
$100 per unit for TAFE subjects to a maximum of $800 per
annum.

5. ADDITIONAL GUIDELINES
5.1 In determining Unit convenience Managers and Direc-

tors should give due emphasis to the employee's career
aspirations.

5.2 An acceptable part-time study load should be regarded
as NOT LESS THAN 5 hours per week of formal tuition with
at least HALF of the total formal study commitment being
undertaken in the employee's own time. Exceptions apply in
special cases, e.g. where the employee is in the final year of
study and requires less time to complete the course, or the
employee is undertaking the recommended part-time year or
stage and this does not entail give hours formal study.

5.3 A first degree or Associate Diploma course does not
include the continuation of a degree or Associate Diploma
towards a higher post graduate qualification.

5.4 In cases where employees are studying subjects which
require fortnightly classes, the weekly study load should be
calculated by averaging over 2 weeks the total fortnightly
commitment.

5.5 In departments which are operating on flexi-time, time
spent attending or travelling to or from formal classes for ap-
proved courses between 8.15am and 4.45pm, less the usual
lunch break, and for which "time off" would usually be granted,
is to be counted as credit time for the purpose of calculating
total hours worked per week.

5.6 Travelling time returning home after lectures or tutori-
als is to be calculated as the excess time taken to travel home
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from such classes, compared with the time usually taken to
travel home from the employee's normal place of work.

5.7 An employee shall not be granted more than 5 hours
time off with pay per week except in exceptional circumstances
where the Chief Executive Officer may decide otherwise.

5.8 Time off with pay for those who have failed a unit or
units may be considered for one repeat year only.

COLCHESTER CARPET COMPANY/BLPPU AND
THE CMETU COLLECTIVE AGREEMENT 1999.

No. AG 195 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers & Other

and

Lorndell Holdings Pty Ltd t/a
Colchester Carpet Company.

AG 195 of 1999.

Colchester Carpet Company/
BLPPU and the CMETU Collective Agreement 1999.

COMMISSIONER S J KENNER.

25 February 2000.
Order.

Having heard Ms L Dowden on behalf of the applicants and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

(1) THAT the Colchester Carpet Company/BLPPU and
the CMETU Collective Agreement 1999 filed in the
Commission on 3 December 1999 be and is hereby
registered as an industrial agreement.

(2) THAT the Colchester Carpets Industrial Agreement
No AG 151 of 1997 be and is hereby cancelled.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

———

1.—TITLE
This agreement shall be known as the Colchester Carpet

Company/BLPPU and the CMETU Collective Agreement
1999.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties and Persons Bound
4. Application
5. Relationship to Parent Award
6. Period of Operation
7. Classification Structures & Rates of Pay
8. Industry Standards
9. Sick Leave

10. Negotiation of a Subsequent Agreement
11. Application of Project Agreements
12. Fares and Travelling Allowance
13. Seniority
14. All In Payments
15. Pyramid Sub-Contracting
16. Dispute Settlement Procedure
17. Safety Dispute Resolution
18. Amenities
19. Training and Related Matters
20. Drug & Alcohol, Safety & Rehabilitation Program
21. Clothing & Safety Footwear
22. Income Protection

23. Accident Pay
24. Union Membership
25. Y2K
26. Signatories to the Agreement

Appendix A—Drug & Alcohol, Safety and
Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Lorndell Holdings Pty

Ltd trading as Colchester Carpet Company (hereinafter re-
ferred to as “the company”), the Western Australian Builders’
Labourers, Painters and Plasterers Union of Workers and the
Construction Mining Energy Timberyards Sawmills and
Woodworkers Union of Australia – WA Branch (hereinafter
referred to as “the unions”) and all employees of the company
eligible to be members of the unions.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work.

This agreement shall apply in Western Australia only. There
are approximately seven (7) employees covered by this agree-
ment.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after November 1st 1999 and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previously 1st 1st 1st
EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67
Plaster, Fixer 17.82 18.71 19.65 20.63
Painter, Glazier 17.42 18.29 19.20 20.16
Signwriter 17.80 18.69 19.62 20.63
Carpenter/Roofer 17.93 18.85 19.79 20.78
Bricklayer 17.75 18.63 19.61 20.59
Refractory Bricklayer 20.38 21.40 22.47 25.59
Stonemason 17.93 18.82 19.76 20.75
Rooftiler 17.62 18.50 19.43 20.40
Marker/Setter Out 18.46 19.38 20.35 21.37
Special Class T 18.69 19.62 20.61 21.64

APPRENTICE RATES
Previous 1st 1st 1st

EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Plasterer, Fixer
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15
Painter. Glazier
Year 1 (.5/3/5) 7.32 7.68 8.06 8.47
Year 2 (1/3), (1.5/3.5) 9.58 10.06 10.56 11.09
Year 3 (2/3), (2.5/3.5) 13.06 13.72 14.40 15.12
Year 4 (3/3), (3.5/3.5) 15.33 16.10 16.90 17.74
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Previous 1st 1st 1st
EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Signwriter
Year 1 (.5/3.5) 7.48 7.85 8.24 8.66
Year 2 (1/3, 1.5/3.5) 9.78 10.28 10.79 11.35
Year 3 (2/3. 2.5/3.5) 13.35 14.02 14.72 15.47
Year 4 (3/3, 3/5/3.5) 15.66 16.45 17.27 18.15
Carpenter/Roofer
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Bricklayer
Year 1 7.46 7.82 8.24 8.65
Year 2 (1/3) 9.76 10.25 10.79 11.32
Year 3 (2/3) 13.31 13.97 14.71 15.44
Year 4 (3/3) 15.62 16.39 17.26 18.12
Stonemason
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Rooftiler
6 months 10.04 10.54 11.07 11.62
2nd 6 months 11.04 11.59 12.17 12.78
Year 2 12.90 13.55 14.23 14.94
Year 3 15.14 15.90 16.70 17.54

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
In addition to the current payment, the company shall in-

crease the contributions on behalf of each employee into the
Western Australian Construction Industry Redundancy Fund
by the following sums on a weekly basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to

agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
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maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.

2. In all instances, the following procedure shall be observed.
3. A uniformly high standard of amenities and facilities such

as ablution blocks, change rooms, crib sheds, etc. shall be
provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.

5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
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other than tables and chairs, shall not be included when cal-
culating floor space.

7. Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.

10. Where less than 20 persons are employed on site, Regu-
lation 3.20—Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed
washable laminated or vinyl surface, and seating for the tak-
ing of meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16. A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.

25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in re-

spect to all employees—
Employees Toilets Urinals
1—5 1 Nil
6—10 1 1
11—20 2 2
21—35 3 4
36—50 4 6
51—75 5 7
76—100 6 8
NB. For each additional 20 persons or part thereof up to
200 persons or part thereof up to 200 persons, one addi-
tional urinal and one additional toilet is required. For each
additional 35 persons or part thereof in excess of 200
persons, one additional urinal and one additional toilet is

required. If a slab urinal is provided, each 600mm shall
be regarded as one urinal.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by

this Agreement for injury and sickness. The scheme is to be
negotiated between the parties.

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.
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25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001

 26.—SIGNATORIES
BLPPU
........Signed............ Common Seal
Date: 25/11/99

CMETU
........Signed............ Common Seal
Date: 25/11/99

The Company:
...........Signed............ Common Seal
Date: 23/11/99
T. DUCKWORTH
Print Name

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.

(d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol

Program to address a meeting of employees to dis-
cuss and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05

The site allowance on projects which are a combination of
new and renovation work shall be governed by the majority
of work involved. For example, where the majority of work is
new work, then the site allowance appropriate to new work
shall be paid for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O. but not
including the C.B.D. or West Perth (as defined)

Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55
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“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean the
value of all tendered work which falls under the scope of the
principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

COMMUNITY NEWSPAPER GROUP LTD
EDITORIAL ENTERPRISE AGREEMENT 1999.

No. AG 15 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Media, Entertainment and Arts Alliance
of Western Australia

(Union of Employees)

and

Community Newspaper Group Ltd.

No. AG 15 of 2000.

Community Newspaper Group Ltd Editorial Enterprise
Agreement 1999.

9 February 2000.

Order.
HAVING heard Ms R.J. McGinty on behalf of the Applicant
and Miss N.A. Lilley on behalf of the Respondent, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties lodged
in the Commission on the 1st day of February 2000
entitled Community Newspaper Group Ltd Editorial
Enterprise Agreement 1999 and as subsequently amended
by direction of the Commission be registered in the terms
of the following Schedule as an industrial agreement.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.
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Schedule.

1.—TITLE
This Agreement shall be known as the Community News-

paper Group Ltd Editorial Enterprise Agreement 1999.

2.—ARRANGEMENT
Clause Subject matter
number

1 Title
2 Arrangement
3 Scope and parties bound
4 No extra claims
5 Definitions
6 Relationship to Award
7 Redundancy
8 Minimum weekly rates of pay
9 Technology and VDT health matters

10 Measures to increase productivity and flexibility
11 New Technology Allowance
12 Classification of employees
13 Casuals
14 Cadets
15 Advertorial
16 Performance of literary work by photographers/

journalists taking photos
17 Shift and weekend penalties
18 Hours of employment
19 Permanent part-time employment
20 Overtime
21 Termination of employment
22 Annual leave
23 Public holidays
24 Sick and incapacity leave
25 Bereavement leave
26 Maternity and Parental leave
27 Accommodation
28 Expenses
29 Study Assistance
30 Clothing for press photographers
31 Use of Company cars
32 Signing work
33 Names to be Furnished and Time sheets
34 Award & Agreement for reference
35 Alliance notice board
36 Superannuation
37 Salary Sacrifice
38 Dispute settling procedure
39 Family Responsibilities
40 Matters to be raised at next EBA discussions
41 Signatories

3.—SCOPE AND PARTIES BOUND
(1) This Agreement shall apply to and be binding upon Com-

munity Newspaper Group Ltd, the Media, Entertainment and
Arts Alliance of Western Australia (Union of Employees) and
all persons employed by Community Newspaper Group Ltd
who are eligible to be members of the Media Entertainment
and Arts Alliance of Western Australia (Union of Employ-
ees).

(2) At the time of making this Agreement, the Agreement
covered approximately 65 employees.

4.—NO EXTRA CLAIMS AND TERM
(1) It is a condition of this Agreement that there shall be no

new claims for its life.
(2) The parties to the Agreement shall be bound by the terms

of the Agreement from the first pay period on or after 9th Feb-
ruary 2000 until 1 May 2002.

(3) The parties will review this Agreement three months
before its cessation.

5.—DEFINITIONS
“Alliance” means the Media Entertainment and Arts Alli-

ance of Western Australia (Union of Employees).
“Agreement” means the Community Newspaper Group Ltd

Enterprise Agreement 1999.

A “press photographer” means an employee whose duties
are to take and where necessary prepare for publication
photographs directed by the editor or other responsible
person, and whose duties may also include those of a tech-
nician, preparing all manner of material including that for
advertising and printing.

The parties agree the following positions will be exempt—
Editor-in-Chief, Group Editor / Chief of Staff.

“Employer” or “Company” means Community Newspaper
Group Ltd.

6.—RELATIONSHIP TO AWARD AND
AGREEMENTS

(1) This Agreement shall be read and interpreted wholly in
conjunction with the Journalists (Suburban and Free News-
papers) Award 1984 (“the Award”). Where there is any
inconsistency between the Agreement and the Award, the
Agreement shall prevail to the extent of any inconsistency.

(2) The Agreement shall replace and supersede the Com-
munity Newspapers (1985) Ltd Enterprise Agreement 1993,
the Community Newspapers Enterprise Agreement 1995 and
the Community Newspapers (1985) Ltd Editorial Enterprise
Agreement 1997.

 7.—REDUNDANCY
In the case of jobs being made redundant the company shall

proceed as follows—
(1) The company will call for voluntary redundancies.
(2) Management has the right to accept or reject volun-

teers and determine which positions will be made
redundant and who will be retrenched.

(3) The redundancy package will be—
(a) Four weeks pay for every year of service up

to ten years, and three weeks pay for every
year of service thereafter,

(b) Payment for part years shall be on a pro-rata
basis for each completed month of service,

(c) Four weeks’ notice (five if the employee is
over the age of 45),

(d) The maximum amount of redundancy payable
is sixty weeks,

(e) A weeks’ pay for this purpose shall be the em-
ployee’s weekly pay, excluding overtime and
allowances.

(4) Subject to subclause (5), entitlements under this clause
operate to override the notice of termination provisions in
clause 21 (ie: clause 21 does not apply). Provided that the
above entitlements are deemed to incorporate the minimum
requirement to payment in lieu of notice provided by the
Workplace Relations Act 1996 (Cth)

(5) Should an entitlement to notice of termination provided
for in clause 21 be greater than the entitlement to a redun-
dancy package prescribed in subclause (3), the provisions of
clause 21 shall override this clause.

8.—MINIMUM WEEKLY RATES OF PAY
The parties have agreed on increases to wages that are

intended to account for a combination of—
• productivity; and
• phasing in of final relativities for various classifi-

cations
(1) The following weekly pay rates will apply from the first

pay period starting on or after 1 May 1999.

Grade Relativity Weekly Rate
3rd Year Cadet 97.2% $498.49
Grade 1 108% $553.91
Grade 2 120.9% $620.02
Grade 3 132.8% $681.07
Grade 4 145.8% $747.74
Grade 5 156.5% $803.05
Grade 6 172.8% $886.02
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(2) The following weekly pay rates will apply from the first
pay period starting on or after 1 May 2000.

Grade Relativity Weekly Rate
3rd Year Cadet 97.2% $508.46
Grade 1 108% $564.99
Grade 2 120.9% $632.42
Grade 3 132.8% $694.69
Grade 4 145.8% $762.69
Grade 5 156.5% $819.11
Grade 6 172.8% $903.74

(3) The following weekly pay rates will apply from the first
pay period starting on or after 1 May 2001.

Grade Relativity Weekly Rate
3rd Year Cadet 97.2% $518.63
Grade 1 108% $576.29
Grade 2 120.9% $645.07
Grade 3 132.8% $708.59
Grade 4 145.8% $777.95
Grade 5 156.5% $835.49
Grade 6 172.8% $921.82

The parties have finally determined the issue of relativities
arising from the process of Minimum Rates Adjustment.

Agreed final relativities are set our below. Changes to
relativities will be phased in during this and subsequent enter-
prise bargaining Agreements along with changes to actual wage
rates intended to account for genuine increases in productiv-
ity and in order to maintain wages at a fair and reasonable
level.

Relativities are inclusive of a 6% Visual Display Terminal
(“VDT”) allowance.

Agreed Final Relativities (including 6% VDT)
Grade Relativity %
3rd Year Cadet 105
Grade 1 115
Grade 2 125
Grade 3 137.5
Grade 4 150
Grade 5 165
Grade 6 185

Cadet rates are based on the following percentages of a grade
one rate—

 First year 60%
 Second year 75%
 Third year 90%

(4) An employee may be paid by cash, cheque or electronic
funds transfer at the election of the employer.

9.—TECHNOLOGY AND VDT HEALTH MATTERS
Operation
(1) The employer shall consult with the Alliance and those

employees affected in advance of the introduction of any
change in technology which will have a significant effect on
their work.

(2) (a) The employer shall discuss with the employees af-
fected and the Alliance, the introduction of the changes referred
to in subclause (1) hereof, the effects the changes are likely to
have on employees, and training or retraining measures to avert
or mitigate the adverse effects of such changes on employees.
The employer shall give prompt consideration to matters raised
by the employees and/or the Alliance in relation to the changes.

(b) The discussion shall start as early as practicable after a
definite decision has been made by the employer to make the
changes referred to in subclause (1) hereof.

(c) For the purposes of such discussions, the employer shall
provide in writing to the Alliance all relevant information about
the changes including the nature of the changes proposed, the
expected effects of the changes on employees and any other
matters likely to affect employees, provided that the employer
shall not be required to disclose confidential information the

disclosure of which would be inimical to the employer’s in-
terest.

(d) Where any such change in technology involves employ-
ees performing work (“the new work”) not within the scope
of the rate of pay prescribed by clause 8 of this Agreement the
parties shall discuss within the context of the wage fixing prin-
ciples the question of the rate for such work. No employee
shall be required to perform the new work until either an Agree-
ment (registered by the Western Australian Industrial Relations
Commission) is reached on the question of the rate of pay for
the new work or the Western Australian Industrial Relations
Commission has determined the rate of pay for the new work
by arbitration.

Training
(3) (a) Training in the use of VDTs will be given in the

course of normal working hours before a journalist is required
to actually use such equipment during normal production.

(b) Training time on VDTs shall be one day for reporters
and five days for sub-editors, unless otherwise agreed between
the trainer and the trainee.

Eye tests for journalists using VDT’s
(4) (a) The employer will arrange for each employee re-

quired to operate a VDT to receive a full eye examination by
an ophthalmologist or optician nominated by the employer
and at the employer’s expense.

(b) Results of the test will be available both to the employer
and the employee.

(c) A follow-up examination will be arranged by the em-
ployer at the request of the employee six months after the
employee first uses VDTs in production and thereafter at a
minimum of every two years if required by the employee.

(d) Where the ophthalmologist or optician prescribes spec-
tacles or lenses change specifically for VDT operation, the
employer will pay the cost of the lens (excluding the cost of
photo-cromatic lenses or the tinting of lenses unless specifi-
cally required by the ophthalmologist or optician) and up to
$84 on the cost of the frames.

 (e) Where the employee receives a health fund or other ben-
efit towards the cost of spectacles, the employer will pay the
difference between the cost of the spectacles and the benefit,
with a maximum of $84 on the frames.

VDT breaks
(5) (a) No journalist or cadet journalist shall be required to

work on a VDT for more than two hours straight without a
break.

(b) Where a journalist or cadet journalist on any shift works
on a VDT for two hours straight, the journalist or cadet jour-
nalist shall be entitled to a ten minute break in respect of each
such two hour period.

 (c) Such VDT breaks shall be counted as time worked.
(d) Journalists or cadet journalists qualifying for VDT breaks

under this subclause will normally be entitled to two such
breaks. However, on extended shifts or parts of shifts, a jour-
nalist or cadet journalist may be entitled to more than two
such VDT breaks.

(e) In an emergency the employer may require a journalist
or cadet journalist to work on a VDT for a maximum of two
hours and thirty minutes straight.

(6) The provisions regarding VDT breaks prescribed in
subclause (5) hereof shall be applied in accordance with the
following—

(a) The purpose of the VDT breaks prescribed by
subclause (5) hereof is to provide a formal break
from operation of VDTs after two hours continuous
use. The purpose is not to reduce daily working
hours.

(b) The employer may require a journalist or cadet jour-
nalist to engage in non-VDT work during the break
provided for in subclause (5) hereof. The intention
is to give a break from VDTs, not a break from all
work.

(c) The intention of subclause (5) is that the break it
provides for is to fall during the shift or part of a
shift. It is not proposed that the VDT breaks be taken
at the end of the shift (that is a ten minute “early
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cut”) or at the end of a half shift (that is, an extra ten
minutes added to a meal break).

(d) Where a ten minute break is taken before two hours
VDT work is completed, the next break will fall due
after a further two hours continuous work period on
VDTs.

(e) Where a break of less than ten minutes is taken by a
journalist or cadet journalist, the employer may re-
quire the journalist or cadet journalist to extend the
break to ten minutes for the purposes of subclause
(5) hereof.

(f) The parties acknowledge that in offices where infor-
mal arrangements work well, those arrangements,
by agreement, may apply in lieu of the arrangement
set out above.

10.—MEASURES TO INCREASE PRODUCTIVITY
AND FLEXIBILITY

Advertising Features—including Promos

(1) (a) The company has made changes to bring the features
section under the control of the Editor-in-Chief. The section
will continue to be the exclusive producer of advertorial ma-
terial for the papers.

(b) Current features employees with degrees will be em-
ployed on the third year cadet rate or grade 1. Promotion within
the section will be on the same terms as those in editorial.

(c) Permanent staff in the features section will be able to
apply for vacancies that arise in editorial. Similarly, editorial
staff will still be able to apply for vacancies within features.
Any move from one section to the other shall be a permanent
transfer provided it is confirmed as such by the Editor-in-Chief.

Features production

(2) (a) The features section will draw mainly on the photo-
graphic department for its photographic needs.

(b) Features copy will be subedited and laid out by
general subeditors.

Equal opportunity

(3) The Alliance agrees that concerns over the promotion of
women within the group be channelled through the Equal
Opportunity Committee established by the company.

Training

(4) (a) The company agrees to allow employees to attend
the JET courses as they become available.

(b) Employees shall be paid at ordinary time rates while
attending the courses.

(c) The parties agree that all employees will have access to
training depending on the availability of courses and the needs
and requirements of the employer. Each employee shall con-
sult where required with representatives of the House
Committee in regard to co-ordination of training. Paid leave
at ordinary time will be provided to attend approved training
courses conducted during ordinary working hours. Any dis-
pute or disagreement in relation to access to training may be
dealt with in accordance with the Dispute Settlement Proce-
dure.

11.—NEW TECHNOLOGY ALLOWANCES

(1) (a) All subeditors who train on and use in production the
editorial system that generates full page make-up shall be paid
an additional $35 a week.

(b) Casual subeditors shall receive $7 a shift in addition to
the casual rate for their grade.

12.—CLASSIFICATION OF EMPLOYEES

(1) “Classified employees” or “Classified staff” or “employ-
ees of the classified staff” for the purpose of this agreement,
means employees classified as hereinafter mentioned, not for
the purpose of controlling or regulating their qualifications or
work or duties toward the employer, but only to fix the rates
of pay they are to receive.

(2) Employees, except cadets and casuals, shall be classi-
fied in two groups, namely, journalists and photographers.

(3) Within each paper journalists and photographers shall
be employed in the following proportions—

Classified employees shall be graded in the following mini-
mum proportions—

Grade 1 15 per cent
Grade 2 15 per cent
Grade 3 25 per cent
Grade 4 25 per cent
Grade 5 & Grade 6 20 per cent

(4) Provided that no journalist or photographer shall be
employed as a grade 1 for more than two years from the time
they are first graded.

(5) Any employee required to perform the duties of an edi-
tor for a period of two weeks or more will be paid not less
than a grade 3.

(6) Editorial staff (other than cadets) who undertake short-
hand training shall not be eligible to be upgraded unless they
have attained 80 words per minute or successfully completed
the course. The employer may however, waive the attainment
of such standards as a condition of promotion.

13.—CASUALS
(1) A “casual” means a person who is employed temporar-

ily upon work of a similar kind to that usually done by
employees of classified staff as part of their duties.

(2) Casuals may be engaged by the hour (or part thereof)
with a minimum payment of four hours.

(3) No individual casual shall be employed for more than
24 hours in any week, except to take the place of a classified
employee absent from duty as a result of sickness, incapacity,
or holiday leave.

(4) The minimum rate per hour for casuals shall be the rate
set for a grade 2 plus 20%. Any hours worked by a casual in
excess of 38 hours in any week shall be paid at the rate of time
and a half for the first three hours and double time thereafter.

(5) A casual may be employed as a grade 1 plus 20 per cent
where the casual’s work has to be overseen and monitored by
a senior employee.

(6) Notice of termination is not required in respect of casual
employees.

 14.—CADETS
(1) A “cadet” means an employee who is constantly or regu-

larly in training for journalism or press photography and who
has not become classified as a graded employee. A Higher
School Certificate or its equivalent year 12 qualification nor-
mally will be the minimum entry requirement for a cadetship.
The employer shall have the right to appoint to a cadetship a
person without such qualification.

(2) Periods of training in journalism or press photography
on any newspaper or magazine shall be taken into account in
calculating the period of experience specified in subclause
(1) hereof.

(3) Except with the written consent of the Alliance, which
shall not unreasonably be withheld, not more than one cadet
journalist shall be employed to every four employees of the
classified staff. The proportion of cadet press photographers
to press photographers shall be not more than the following—

When 1 or 2 are employed—1 cadet
When 3 or 4 are employed—2 cadets
When 5 or 6 are employed—3 cadets

 Provided however that, if in any case such consent is not
given, the employer may refer the matter to the Western Aus-
tralian Industrial Relations Commission for determination.

(4) (a) For all cadets apart from graduates, the period of
cadetship shall not exceed three years provided that cadet train-
ing requirements are met.

(b) For a cadet who commences a cadetship as a graduate of
an approved tertiary course, the period of cadetship shall not
exceed one year during which the cadet shall be paid at the 3rd

year cadet rate. In the case of a graduate journalist who has
been classified as a grade 1 employee, such employee shall
not be entitled to be classified as a grade 2 employee until a
standard of 80 words per minute in shorthand writing has been
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attained. The employer retains the right to waive the short-
hand requirement (see clause 12(6)).

(c) A cadet, who after twelve months or more employment
completes an approved tertiary course, shall be advanced to
the final year of cadetship.

(d) For the purpose of this subclause, “graduate” means a
graduate of an approved tertiary course at a university or col-
lege of advanced education or their equivalent.

 (5) A cadet shall be fully and thoroughly taught and in-
structed by the employer as follows—

(a) Cadets shall be given a minimum induction training
period of four weeks under the supervision of a ca-
det counsellor or other responsible journalists,
photographers or artists. They shall be instructed
progressively throughout their cadetship and a re-
sponsible person shall supervise such training and
shall regularly inform himself or herself of the
progress being made by each cadet and particularly
whether or not the cadet’s record of attendance at
classes is satisfactory. The responsible persons shall
report to management on the cadet’s progress—

(i) at the end of the first six months of employ-
ment;

(ii) at the end of the first twelve months of em-
ployment;

(iii) at any other time as the employer requests.
(b) A person entering upon a cadetship shall be made

familiar with the activities of the various departments
of the publications produced by the employer so that
he or she may have a full knowledge of the handling
and publication of editorial copy, photographs and
art work as relevant to their cadetship.

(6) When a cadet has completed his or her cadetship, or
when the employment of a cadet is terminated, the employer
shall issue a certificate showing the period of employment
and the work the cadet was allocated to perform in that period
of employment. A new employer shall require the cadet to
produce that certificate (or any prior certificate or certificates
in respect of any prior employment as a cadet) before the ca-
det is employed.

(7) In the persuasions of journalism and press photography,
cadets shall be given specific training in the following pre-
scriptions—

Journalism
(a) The cadet shall be given instruction and demonstra-

tions in matters such as news presentation,
sub-editing, proof correction and the opportunity of
observing composing and page make-up in the subs
room. Copies of material prepared by the cadet shall
be retained and handed to the person responsible for
cadet training who shall check the material with the
cadet. Cadets may have the reasons for changes made
to their material as published explained by a respon-
sible person.

(b) The cadet shall be required to attend a series of lec-
tures by senior journalists and/or other authorities
on the theory and practice of journalism such as lec-
tures on laws or practices currently in force in the
State, on the subjects of libel, contempt of court,
parliamentary and court privilege and also lectures
on political or economic or other subjects of value
to the cadet, provided that, where the cadet has the
opportunity of undertaking a journalism course ap-
proved by the employer, in a State where such a
course is available, the lectures given in such a course
shall be deemed to be lectures for the purpose of
this paragraph. The cadet shall be tested from time
to time as to knowledge of newspaper reading and
current affairs.

(c) Cadets shall learn shorthand, typewriting and other
editorial keyboard or computer skills and be exam-
ined from time to time to determine the progress
being made. Subject to paragraph (e) hereof—

(i) A cadet shall not be entitled to be paid as a
second year cadet until a minimum standard
of 40 words per minute in shorthand has been

attained. If a cadet attains a minimum stand-
ard of 40 words per minute in shorthand in
the second year of employment, the period
beyond twelve months taken to achieve the
said minimum shall correspondingly reduce
the second year of cadetship.

(ii) A cadet shall not be entitled to be classified
and paid as a third year cadet until a mini-
mum standard of 60 words per minute in
shorthand has been attained. If a cadet attains
a minimum standard in the third year of em-
ployment, the period beyond 24 months taken
to achieve the said minimum shall correspond-
ingly reduce the third year of cadetship.

(iii) A cadet shall not be entitled to be classified
and paid as a graded journalist until a mini-
mum standard of 80 words per minute in
shorthand has been attained.

(iv) The employer in a particular case may waive
the attainment of such standards as a condi-
tion of promotion to the next higher year of
cadetship or to the graded staff as the case may
be. In such a case the certificate referred to in
subclause (6) hereof shall be so endorsed.
Tuition in shorthand shall be arranged by the
employer either within or outside the office
and each cadet shall be rostered by the em-
ployer to attend shorthand training each week.
Whether or not such tuition is given within
the office, the person responsible for super-
vising that part of the training of a cadet shall
regularly inform himself or herself of the
progress being made by each cadet and par-
ticularly whether or not the cadet’s record of
attendance of classes is satisfactory.

(d) Cadets shall be given wide practical experience in
reporting work and in as many departments as is
practicable. In the course of their work in a particu-
lar department, cadets initially shall accompany
experienced journalists on outside assignments.

(e) A cadet shall be permitted by the employer to be
absent during ordinary working hours for periods
not exceeding a total of four hours in any week to
attend shorthand and typewriting classes, lectures,
classes or examinations which apply to any special-
ised branch of journalism approved by the employer
and the branch committee of the association and in
addition for periods not exceeding a total of 6 hours
in any week to attend at an Australian University or
College of Advanced Education for a course in jour-
nalism or other approved course. A cadet who is
advanced to the classified staff shall be eligible for
the benefits of this subclause for a period of twelve
months to continue a journalism related course, pro-
vided such course is approved by the employer.

Press photography
(f) Cadets shall be required to attend lectures by senior

journalists and/or other authorities on the theory and
practice of journalism, to the extent that such lec-
tures will give them an appreciation of news values,
including the use of photographs in newspaper pro-
duction, provided that, where the cadet undertakes a
diploma or similar course approved by the employer,
the lectures given in such a course shall be deemed
to be lectures for the purpose of this paragraph.

(g) The cadet shall be permitted by the employer to be
absent during ordinary working hours for periods
not exceeding a total of ten hours in any week to
attend a diploma or similar course, in a State where
such a course is available, approved by the employer
and to which the cadet gains entry. A cadet who is
advanced to the classified staff shall be eligible for
the benefits of this subclause for a period of twelve
months to continue a journalism related course, pro-
vided such course is approved by the employer.

(h) Cadets shall be given practical experience and in-
struction in press photography, including
accompanying senior photographers on assignments
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away from the office to receive practical instruction
and shall not be restricted to one class of work un-
less they are being trained in a special branch of press
photography. Second and third year cadets shall not
be restricted to technicians.

(8) All lectures and other fees and the requisite books for
the studies prescribed should be reimbursed by the employer
provided that reports of the cadet’s conduct and progress are
satisfactory.

15.—ADVERTORIAL
(1) Community Newspaper Group has indicated that at some

future point it may want editors and journalists to write
advertorial copy. The Alliance maintains that current arrange-
ments which allow only feature writers to write advertorial
copy, are adequate.

(2) If, during the life of this Agreement, the employer re-
quires journalists and editors to write advertorial copy, this
issue shall first be referred to, and arrangements regarding its
implementation negotiated by, the single bargaining unit.

(3) The current situation whereby journalists are asked to
write restaurant reviews when features staff are unavailable,
will continue.

 16.—PERFORMANCE OF LITERARY AND
PHOTOGRAPHIC WORK

(1) A photographer or cadet photographer shall not be re-
quested or instructed to do literary work against the employee’s
will beyond that necessary for the provision of information
for captions.

(2) A photographer or cadet photographer may apply to the
editor to perform literary work provided that the employee
has a special knowledge and expertise relevant to the perform-
ance of literary work and photography.

(3) A journalist, cadet journalist or casual journalist may
only be requested to do photographic work within the distri-
bution area of the publication when a staff photographer is
not reasonably able to be present.

17.—SHIFT AND WEEKEND PENALTIES
(1) An employee who is rostered to perform and who per-

forms ordinary duty on a shift, any part of which falls between
the time of 6.00am and 7.00am or is rostered to perform and
performs ordinary duty on a shift that concludes between the
hours of 6.00pm and 8.30pm shall be paid an additional 10%
of his or her salary for that shift.

(2) An employee who is rostered to perform and performs
ordinary duty on a shift, any part of which falls between the
hours of 8.30pm and 6.00am shall be paid an additional 17.5%
of his or her salary for that shift.

(3) The additional rates provided for in subclauses (1) and
(2) hereof are not cumulative and where any shift attracts both
penalties the higher percentage only shall be paid.

(4) An employee who is rostered to perform and performs
ordinary duty where the greater part of the shift falls between
the hours of midnight Friday and midnight Sunday shall be
paid an additional 10% of his or her base salary for the shift.

(5) The respective additional payments prescribed in this
clause shall not exceed the amount based on the minimum
weekly rate of pay for a grade 3 employee prescribed in clause
8 of this Agreement.

18.—HOURS OF EMPLOYMENT
(1) In this clause, unless the contrary appears, the word “day”

means a period of 24 hours.
(2) The ordinary weekly hours of duty for journalists shall

average 38 hours in any four week period, excluding time
actually occupied as meal time.

(3) There shall be two clear days off in any week.
(4) Rostered duty hours shall be no less than four and no

more than 11 (except in the case of the long subbing shift on
key production days where 14 hours is the work practice and
has been agreed by the individuals affected).

(5) (a) In this subclause, the words “day off duty” mean any
day off duty which an employee is given under paragraph (d)
hereof.

(b) Where practical, each employee shall be notified of days
off duty by the posting of rosters at least seven days before
the beginning of the work cycle in which such days off duty
are to be granted.

(c) In respect of a day off duty, the employer may depart
from the roster referred to in paragraph (b) hereof in case of
an emergency or a shortage of staff through sickness or other
cause which cannot be reasonably foreseen. In the case of
such a departure, the employer shall give the employee as much
notice of such departure as possible and shall, within the same
or the next succeeding week, grant to such employee days off
duty in lieu of those days off duty which were cancelled.

(d) In respect of a rostered day off duty, the employees of a
section or unit may agree with their employer to accrue up to
a maximum of three such days off.

(e) Where an employee is given a day off duty, that day
shall commence at the expiration of eight hours from the time
the employee actually ceased duty.

 (6) An employee shall not be compelled to work more than
five hours without a break of not less than 20 minutes.

 (7) Where an employee is permitted a break of 30 minutes
off duty for a meal, the employer shall be entitled to deduct
30 minutes from the total time worked in accordance with
clause 18(2) hereof. Where less than 30 minutes is taken off,
the break shall be calculated as time worked. Meal break times
shall be reflected in the employees time sheet and roster.

(8) (a) An employee’s hours of duty shall count continu-
ously from the time of entering upon duty, as defined in
paragraph (b) hereof, until the time the employee signs off at
the completion of work for the day.

(b) “Entering upon duty” means—
(i) Arrival at the employee’s usual workplace for the

first time in the day to begin duty; or
(ii) The beginning of the first engagement, provided that

a reasonable time shall be allowed to cover the pe-
riod required to reach the engagement from home.

(iii) Where the first job is further away from home than
the main workplace, the time allowed shall be the
time taken to travel to the job, less the time it usu-
ally takes to get to the main workplace.

(iv) Where the first job is closer to the employee’s home
than to the main workplace, the employee’s day’s
work starts at that job.

19.—PERMANENT PART-TIME WORK
(1) Permanent part-time work is regular and continuous

employment for a minimum of four (in any one shift) and a
maximum of 32 hours per week.

(2) Permanent part-time work will only be introduced where
it does not prejudice the employment of employees currently
employed in full-time work. It is to be encouraged where a
full-time employee asks to reduce his or her permanent hours
and the editor agrees.

(3) A maximum of 25 per cent of graded staff (excluding
cadets and casuals) may be employed under these provisions.

(4) Employees employed under the provisions of this clause
shall be graded as no less than a grade 2.

(5) Employees employed under the provisions of this clause
will be entitled to pro rata rates of pay and conditions of em-
ployment.

(6) (a) The daily and weekly hours of employment, includ-
ing starting and finishing times, shall be agreed in writing
between the employer and the employee.

(b) If either party wishes to vary these hours it shall be by
agreement in writing.

20.—OVERTIME
(1) Overtime is time worked in excess of the rostered hours

for that week. Such overtime must be approved by the editor.
(2) Overtime shall be recompensed as follows—

(a) Given off hour for hour (in minimum blocks of four
hours) within the next two weeks, or

(b) paid at the rate of time and a half for the first eight
(8) hours and double time thereafter, or
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(c) where agreed between the employee and the editor,
given time off at single time during the following 12
months.

(3) Accrued time off will be taken before annual leave is
used.

(4) Any time allowed off duty in lieu of overtime shall be
deemed to be ordinary rostered hours for the day or days on
which the time off in lieu is taken.

(5) When a employee is not given the days off duty as pro-
vided for in clause 18(3) the employee shall be paid at the rate
of double time for all work done on any such day or days with
a minimum payment of four hours.

(6) “Insufficient break” represents all time worked before
the expiration of ten hours from completion of duty on one
day and the resumption of duty and shall be compensated as
follows—

(a) If the break is less than eight hours, overtime shall
be paid at the rate of double time for all work done
before the expiration of ten hours break.

(b) If the break is eight hours or more, overtime shall be
paid at the rate of time and a half for all work done
before the expiration of the ten hour break.

(c) Time worked during any period of insufficient break
shall not be included in the calculation-of weekly
hours.

(7) In no circumstances shall overtime involved in any of
the foregoing subclauses be compensated for more than once.

(8) Where the employment of an employee is terminated as
provided for in this Agreement, the employee shall be either
paid for the overtime owed at the Agreement rate for overtime
or, if practical and agreed between the employee and the em-
ployer, the overtime shall be allowed off as time in lieu as
provided for in this Agreement.

21.—TERMINATION OF EMPLOYMENT
(1) For the first three months of employment, termination

of employment shall be subject to one week’s notice from
either party.

(2) For employees with service of 3 months or longer the
following minimum periods of notice shall apply to termina-
tion by either side;

Grade 5 and higher — 12 weeks
Grade 4 — 8 weeks
Grade 3 — 4 weeks
Grade 2 and below — 2 weeks

Notwithstanding clause 21(2), a lesser period of notice may
be agreed between the employer and employee concerned.

Minimum notice may be waived by—
(a) In the event of termination by the employer, the pay-

ment of ordinary wages in lieu of notice; or
(b) In the event of termination at the employee’s initia-

tive, forfeiture of wages and entitlements for the
unexpired period of notice.

The Alliance expects and encourages employees to honour
the notice periods set out in clause 21(1) and clause 21(2).

(3) This clause is subject to the application of clause 7 of
this Agreement.

22.—ANNUAL LEAVE
(1) (a) Except as hereinafter provided a period of four con-

secutive weeks’ leave with payment of ordinary wages as
prescribed shall be allowed annually to an employee by the
employer after a period of 12 months’ continuous service with
that employer.

(b) In addition to payment for annual leave an employee
shall be paid an annual leave loading of 17.5 per cent calcu-
lated on the applicable rate as prescribed in Clause
8.—Minimum weekly rates of pay of this Agreement.

(2) If any holiday falls within an employee’s period of an-
nual leave and is observed on a day which in the case of that
employee would have been an ordinary working day, there
shall be added to that period one day being an ordinary work-
ing day for each such holiday observed as aforesaid.

(3) Any time in respect of which an employee is absent from
work, except time for which the employee is entitled to claim

sick pay, or time spent on holidays or annual leave as pre-
scribed by this Agreement, shall not count for the purpose of
determining the employee’s right to annual leave.

(4) (a) An employee whose employment terminates after
the employee has completed a 12 month qualifying period
and who has not been allowed the leave prescribed under this
clause in respect of that qualifying period shall be given pay-
ment as prescribed in paragraphs (a) and (b) of subclause (1)
of this clause in lieu of that leave or, in a case to which
subclause (3) of this clause applies, in lieu of so much of that
leave as has not been allowed unless—

(i) the employee has been justifiably dismissed for mis-
conduct; and

(ii) the misconduct for which the employee has been dis-
missed occurred prior to the completion of that
qualifying period.

(b) If, after one month’s continuous service in any qualify-
ing 12 month period, an employee lawfully leaves
employment, or the employee is terminated by the employer
through no fault of the employee, the employee shall be paid
2.92 hours’ pay at the ordinary rate of wages in respect of
each completed week of service.

(5) Except in special circumstances, and by mutual consent
of the employer, the employee and the Alliance, annual leave
may be taken in not more than two periods.

(6) The employer reserves the right to not replace staff on
leave for 100% of the time that they are absent.

(7) An annual close down period determined by the em-
ployer is observed during the Christmas New Year period.
Annual leave, or time off in lieu, is to be taken for the close
down period.

23.—PUBLIC HOLIDAYS

(1) (a) The following days, or the days observed in lieu shall,
subject to this clause, be allowed as holidays without deduc-
tion of pay, namely: New Year’s Day, Australia Day, Good
Friday, Easter Monday, Anzac Day, Labour Day, Foundation
Day, Sovereign’s Birthday, Christmas Day and Boxing Day.
Provided that another day may be taken as a holiday by ar-
rangement between the parties in lieu of any of the days named
in this subclause.

(b) When any of the days mentioned in paragraph (a) of this
subclause falls on a Saturday or a Sunday, the holiday shall be
observed on the next succeeding Monday and when Boxing
Day falls on a Sunday or a Monday the holiday shall be ob-
served on the next succeeding Tuesday. In each case the
substituted day shall be a holiday without deduction of pay
and the day for which it is substituted shall not be a holiday.

(2) Subject to subclause (5) of this clause all time worked
by an employee, including a casual, on a holiday prescribed
in subclause (1)(a) hereof shall be paid for at the rate of dou-
ble time and a half.

(3) Where an employee is required for duty on a holiday the
employee shall be paid for a minimum of four hours at the
rate appropriate to the day.

(4) By agreement in writing between any employee and the
employer work may be performed on any of the foregoing
holidays at time and a half in which case an additional day
shall be added to the employee’s annual leave for each day so
worked.

(5) On any public holiday not prescribed as a holiday under
this Agreement the employer’s establishment or place of busi-
ness may be closed in which case an employee need not present
for duty and payment may be deducted but if work is carried
out, ordinary rates of pay shall apply.

(6) Permanent employees rostered to work on public holi-
days shall be paid at the overtime rate but have the option of
taking equivalent time off at a mutually acceptable date or of
having the equivalent time added to their annual leave.

24.—SICK AND INCAPACITY LEAVE

(1) An employee who is unable to attend or remain at the
place of employment during the ordinary hours of work by
reason of personal ill health or injury shall be entitled to
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payment during such absence in accordance with the follow-
ing provisions—

(a) Entitlement to payment shall accrue at the rate of
one-sixth of a week for each completed month of
service with the employer.

(b) If in the first or successive years of service with the
employer an employee is absent on the ground of
personal ill health or injury for a period longer than
the employee’s entitlement to paid sick leave, pay-
ment may be adjusted at the end of that year of
service, or at the time the employee’s services ter-
minate, if before the end of that year of service, to
the extent that the employee has become entitled to
further paid sick leave during that year of service.

(2) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year and sub-
ject to this clause may be claimed by the employee if the
absence by reasons of personal ill health or injury exceeds the
period for which entitlement has accrued during the year at
the time of the absence. Provided that an employee shall not
be entitled to claim payment for any period exceeding ten
weeks in any one year of service.

(3) To be entitled to payment in accordance with this clause
the employee shall as soon as reasonably practicable advise
the employer of the employee’s inability to attend for work,
the nature of the illness or injury and the estimated duration
of the absence. Provided that such advice, other than in ex-
traordinary circumstances, shall be given to the employer
within 24 hours of the commencement of the absence.

(4) The right to sick pay shall be subject to the employer
being satisfied that the employee’s absence is due to sickness
or incapacity.

After any absence(s) totalling three days in any one year,
the employer shall have the right to require a medical certifi-
cate for any subsequent period of absence before granting pay
for that subsequent period.

(5) (a) Subject to the provisions of this subclause, an em-
ployee who suffers personal ill health or injury during the
time when the employee is absent on annual leave, may apply
for, and the employer shall grant, paid sick leave in place of
paid annual leave.

(b) Application for replacement of annual leave shall be made
within seven days of resuming work. Annual leave will only
be replaced if the employee was confined to the employee’s
place of residence or a hospital as a result of personal ill health
or injury for a period of seven consecutive days or more and
the employee produces a certificate from a registered medical
practitioner certifying that the employee was so confined. Pro-
vided that the provisions of this paragraph do not relieve the
employee of the obligation to advise the employer in accord-
ance with subclause (3) of this clause if the employee is unable
to attend for work on the next working day following the pe-
riod of annual leave.

(c) Replacement of paid annual leave by paid sick leave
shall not exceed the period of paid sick leave to which the
employee was entitled at the time the employee proceeded on
annual leave and shall not be made with respect to fractions
of a day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave replaced by paid sick leave
may be taken at another time mutually agreed to by the em-
ployer and the employee or, failing agreement, shall be added
to the employee’s next period of annual leave or, if termina-
tion occurs before then, be paid for in accordance with the
provisions of Clause 22.—Annual Leave of this Agreement.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
22.—Annual Leave of this Agreement shall be deemed to have
been paid with respect to the replaced annual leave.

25.—BEREAVEMENT LEAVE
(1) An employee shall be entitled to a maximum of two

days leave without loss of pay on each occasion and on pro-
duction of satisfactory evidence of the death in Australia of
the employee’s husband, wife, father, mother, brother, sister,

child, stepchild, grandparents, son-in-law, daughter-in-law,
mother-in-law, father-in-law or de facto spouse.

(2) Payment in respect of bereavement leave is to be made
only where the employee otherwise would have been on duty
and shall not be granted in any case where the employee con-
cerned would have been off duty in accordance with any shift
roster or on long service leave, annual leave, sick leave, work-
ers’ compensation, leave without pay or on a public holiday.

26.—MATERNITY LEAVE AND PARENTAL
LEAVE

MATERNITY LEAVE
The employer shall make provision for unpaid maternity

leave for female employees in accordance with the provision
of this clause.

Eligibility for maternity leave
(1) A employee who becomes pregnant shall, upon produc-

tion to her employer of a certificate from a duly qualified
medical practitioner stating the presumed date of her confine-
ment, be entitled to maternity leave. Provided that the employee
has had not less than twelve months continuous service with
the employer immediately preceding the date upon which she
proceeds upon such leave.

For the purpose of this clause maternity leave shall mean
unpaid maternity leave.

Period of leave and commencement of leave
(2) (a) Subject to subclause (3) and (6) hereof, the period of

maternity leave shall be for an unbroken period of from six to
fifty-two weeks and shall include a period of six weeks com-
pulsory leave to be taken immediately after confinement.

(b) An employee shall, not less than ten weeks before the
presumed date of confinement, give notice in writing to her
employer stating the presumed date of confinement.

(c) An employee shall give not less than four weeks notice
in writing to her employer of the date upon which she pro-
poses to commence maternity leave, stating the period of leave
to be taken.

(d) The employer, by not less than fourteen days notice in
writing to the employee, may require her to commence mater-
nity leave at any time within the six weeks immediately before
her presumed date of confinement.

(e) An employee shall not be in breach of this clause as a
consequence of failure to give the stipulated period of notice
in accordance with paragraph (c) hereof if such failure is oc-
casioned by the confinement occurring earlier than the
presumed date.

Transfer to a safe job
(3) (a) Where in the opinion of a duly qualified medical

practitioner, illness or risks arising out of the pregnancy or
hazards connected with the work assigned to the employee
make it inadvisable for the employee to continue at her present
work, the employee shall, if the employer deems it practica-
ble, be transferred to a safe job at the rate and on the conditions
attached to that job until the commencement of maternity leave.

(b) If the transfer to a safe job is not practicable, the em-
ployee may, or the employer may, require the employee to
take such leave for such period as is certified necessary by a
duly qualified medical practitioner. Such leave shall be treated
as maternity leave for the purposes of subclauses (6), (8) and
(9) hereof.

Variation of period of maternity leave
(4) (a) Provided the addition does not extend the maternity

leave beyond fifty-two weeks, the period may be lengthened
once only, with the agreement of the employer. The employee
shall give the employer not less than fourteen days notice in
writing stating the period by which the leave is to be length-
ened.

(b) The period of leave may, with the consent of the em-
ployer, be shortened by the employee giving not less than
fourteen days’ notice in writing stating the period by which
the leave is to be shortened.

Cancellation of maternity leave
(5) (a) Maternity leave, applied for but not started, shall be

cancelled when the pregnancy of a employee terminates other
than by the birth of a living child.
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(b) Where the pregnancy of an employee then on maternity
leave terminates other than by the birth of a living child, it
shall be the right of the employee to resume work at a time
nominated by the employer which shall not exceed four weeks
from the date of notice in writing by the employee to the em-
ployer that she desires to resume work.

Special maternity leave and sick leave
(6) (a) Where the pregnancy of an employee not then on

maternity leave terminates after twenty-eight weeks other than
by the birth of a living child then—

(i) she shall be entitled to such period of unpaid leave
(to be known as special maternity leave) as a duly
qualified medical practitioner certifies as necessary
before her return to work; or

(ii) for illness other than the normal consequences of
confinement she shall be entitled either in lieu of or
in addition to special maternity leave, to such paid
sick leave as to which she is entitled and which a
duly qualified medical practitioner certifies as nec-
essary before her return to work.

(b) Where an employee not then on maternity leave suffers
illness related to her pregnancy, she may take such paid sick
leave as to which she is then entitled and such further unpaid
leave (to be known as special maternity leave) as a duly quali-
fied medical practitioner certifies as necessary before her return
to work, provided that the aggregate of paid sick leave, spe-
cial maternity leave and maternity leave shall not exceed
fifty-two weeks.

(c) For the purpose of subclauses (5), (6) and (8) hereof,
maternity leave shall include special maternity leave.

(d) An employee returning to work after the completion of a
period of leave taken pursuant to this clause shall be entitled
to the position and grading which she held immediately be-
fore proceeding on such leave or, in the case of a employee
who was transferred to a safe job pursuant to subclause (3)
hereof, to the position she held immediately before such trans-
fer.

Where such a position no longer exists but there are other
positions available, for which the employee is qualified and
the duties of which she is capable of performing, she shall be
entitled to a position as nearly comparable in status and salary
or wage to that of her former position.

Maternity leave and other leave entitlements
(7) Provided the aggregate of leave, including leave taken

pursuant to subclauses (3) and (6) hereof does not exceed fifty-
two weeks.

(a) An employee may, in lieu of or in conjunction with ma-
ternity leave, take any annual leave or long service leave or
any part thereof to which she is then entitled.

 (b) Paid sick leave or other paid authorised absences (ex-
cluding annual leave or long service leave) shall not be
available to an employee during her absence on maternity
leave.

Effect of maternity leave on employment
(8) Notwithstanding any Agreement or other provision to

the contrary, absence on maternity leave shall not break the
continuity of service of an employee, but shall not be taken
into account in calculating the period of service for any pur-
pose of any relevant award or Agreement.

Termination of employment
(9) (a) An employee on maternity leave may terminate her

employment at any time during the period of leave by giving
notice in accordance with this Agreement.

(b) The employer shall not terminate the employment of an
employee on the grounds of her pregnancy or of her absence
on maternity leave but otherwise the rights of an employer in
relation to termination of employment are hereby not affected.

Return to work after maternity leave
(10) (a) An employee shall confirm her intention of return-

ing to work by notice in writing to the employer given not
less than four weeks prior to the expiration of her period of
maternity leave.

(b) An employee, upon the expiration of the notice required
by paragraph (a) hereof, shall be entitled to the position which
she held immediately before proceeding on maternity leave

or, in the case of an employee who was transferred to a safe
job pursuant to subclause (3) hereof, to the position which
she held immediately before such transfer. Where such posi-
tion no longer exists but there are other positions available for
which the employee is qualified and the duties of which she is
capable of performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to that of her
former position.

(11) An employee returning from maternity leave has the
right to return on a basis as follows—

(a) The employee gives the requisite notice of returning
to work. In that notice she must inform the editor
that she intends to return part-time, the hours re-
quested and an indication as to whether she intends
to change the hours in the foreseeable future.

(b) Except where the requested hours pose an undue
problem for production, the editor shall accept the
request.

(c) The hours can not be varied for six months except
where—

(i) the employee and the editor have agreed to a
review sooner, or

(ii) the employee and the editor agree to vary the
hours within either period.

(d) After six months the employee may request a varia-
tion to the hours, which shall not be opposed by the
editor unless it poses an undue problem for produc-
tion.

(e) Any variation thereafter shall require four weeks
notice and agreement between the employee and the
editor.

(f) A grade 1 employee who returns from maternity
leave on a part time basis, shall not be automatically
reclassified as a grade 2 as provided for in clause
12(4) of this Agreement. However, once a grade 1
employee has served the equivalent of two years full
time as a grade 1, she will be upgraded to grade 2, as
provided for in clause 12(4).

Replacement employees
(12) (a) A replacement employee is an employee specifi-

cally engaged as a result of an employee proceeding on
maternity leave.

(b) Before the employer engages a replacement employee
under this subclause, the employer shall inform that person of
the temporary nature of the employment and of the rights of
the employee who is being replaced.

(c) Before the employer engages a person to replace an
employee temporarily promoted or transferred in order to re-
place an employee exercising her rights under this clause, the
employer shall inform that person of the temporary nature of
the promotion or transfer and of the rights of the employee
who is being replaced.

 (d) Provided that nothing in this subclause shall be con-
strued as requiring the employer to engage a replacement
employee.

(e) A replacement employee shall not be entitled to any of
the rights conferred by this clause except where her employ-
ment continues beyond the 12 months qualifying period.

PARENTAL LEAVE
(13) An employee, other than a casual employee, is enti-

tled to take up to fifty-two consecutive weeks of unpaid leave
in respect of—

(a) the birth of a child to the employee’s spouse; or
(b) the placement of a child with the employee with a

view to the adoption of the child by the employee.
(14) An employee is not entitled to take parental leave un-

less he or she—
(a) has, before the expected date of birth or placement,

completed at least twelve months continuous serv-
ice with the employer; and

(b) has given the employer at least ten weeks written
notice of his or her intention to take the leave.
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(15) An employee is not entitled to take parental leave at the
same time as the employee’s spouse, but this subsection does
not apply to one week of parental leave—

(a) taken by the male parent immediately after the birth
of the child; or

(b) taken by the employee and the employee’s spouse
immediately after a child has been placed with them
with a view to their adoption of the child.

(16) The entitlement to parental leave is reduced by any
period of parental leave taken by the employee’s spouse in
relation to the same child, except the period of one week of
leave referred to in subclause (15).

Medical Certificate
(17) An employee who has given notice of his or her inten-

tion to take parental leave, other than for adoption, is to provide
to the employer a certificate from a medical practitioner stat-
ing that the employee’s spouse is pregnant and the expected
date of birth.

Notice of Spouse’s Parental Leave
(18) (a) An employee who has given notice of his or her

intention to take parental leave or who is actually taking pa-
rental leave is to notify the employer of particulars of any
period of parental leave taken or to be taken by the employ-
ee’s spouse in relation to the same child.

(b) Any notice given under paragraph (a) is to be supported
by a statutory declaration by the employee as to the truth of
the particulars notified.

Notice of Parental Leave Details
(19) (a) An employee who has given notice of his or her

intention to take parental leave is to notify the employer of
the dates on which the employee wishes to start and finish the
leave.

(b) An employee who is taking parental leave is to notify
the employer of any change to the date on which the employee
wishes the leave to finish.

(c) The starting and finishing dates of a period of parental
leave are to be agreed between the employee and the employer.

Return to Work after Parental Leave
(20) (a) On finishing parental leave, an employee is entitled

to the position he or she held immediately before starting pa-
rental leave.

(b) If the position referred to in paragraph (a) is not avail-
able, the employee is entitled to an available position—

(i) for which the employee is qualified; and
(ii) that the employee is capable of performing most

comparable in status and pay to that of his or her
former position.

(c)  Where, immediately before starting parental leave, an
employee was acting in, or performing on a temporary basis
the duties of, the position referred to in paragraph (a), that
paragraph applies only in respect of the position held by the
employee immediately before taking the acting or temporary
position.

Effect of Parental Leave on Employment
(21)  Absence on parental leave—

(a) does not break the continuity of service of an em-
ployee; and

(b) is not to be taken into account when calculating the
period of service under this Agreement.

27.—ACCOMMODATION
The employer shall provide and maintain adequate accom-

modation for the reasonable convenience and comfort of
employees and make all reasonable provisions for enabling
them to carry out their duties efficiently.

28.—EXPENSES
(1) All employees shall be paid reasonable out-of-pocket

expenses.
(2) (a) If an employee’s duty compels him or her to take

more than one meal a day away from home, any meal or meals
in excess of one shall (unless otherwise paid for or reimbursed
by the employer) be paid for by the employer at the rate of
$11.00 provided that the employer may require an employee
to provide evidence that the employee has taken and paid for
such a meal.

(b) For the purpose of this subclause—
(i) “Meal” shall mean breakfast, lunch or dinner.

(ii) The normal meal break hours are—
Breakfast 6.00am-8.00am
 Lunch Noon-2.00pm
Dinner 6.00pm-8.00pm

(iii) “Day” means the period of 24 hours calculated from
the time the employee enters upon duty.

(c) The employee shall be entitled to the payment of one
meal allowance under paragraph (a) hereof in any one day
only if he or she works right through two of the specified
meal break hours in that day. An employee shall be entitled to
two meal allowances under paragraph (a) hereof if he or she
works right through three specified meal breaks in that day.
Employees are to submit authorised claim forms for the pay-
ment of any meal allowance.

(3) If an employee is not permanently engaged on a shift
which attracts the penalty provided for in clause 17(2) of this
Agreement and is engaged to such an hour that his or her
ordinary means of transport is not available, he or she shall be
allowed the expenses necessary for him or her to be conveyed
to his or her home.

(4) (a) Where employees are required to use their own vehi-
cles for work, they shall be reimbursed at the rate of 41 cents
per kilometre from 9th February 2000 upon production of an
authorised claim form.

(b) The parties agree to review the rate specified at subclause
(4) based upon movements in CPI on 30 June 2000.

(c) The following formula shall be used for determining a
percentage increase in the rate for kilometre allowance—

CPI Index for Perth Transportation (March Quarter 2000) x 100
CPI Index for Perth Transportation (June Quarter 1999) 1

(d) Calculation of kilometre allowances will normally com-
mence after an employee reaches the main place of work.

(e) Where an employee travels from home directly to his or
her first job, he or she shall be entitled to claim an allowance
for travel that is in addition to the travel between home and
the employee’s usual place of work.

(f) Where the employee travels to a particular job which is
closer to his or her home than the normal place of work, he or
she shall be entitled to claim mileage following the commence-
ment of that particular job.

29.—STUDY ASSISTANCE
Employees undertaking part-time university studies may

receive reimbursement of up to 90% of compulsory course
fees (eg. HECS fees) upon successful completion of their
course of study in any year of service provided that the em-
ployees application has been recommended by the
Editor-in-Chief and approved by management.

30.—CLOTHING FOR PRESS PHOTOGRAPHERS
 The employer shall keep each press photographer and ca-

det photographer supplied with a waterproof apron or, if
mutually agreed, other suitable protection in satisfactory con-
dition, for use by staff when using the processor. A reasonable
supply of towels shall be made available when using the proc-
essor.

31.—USE OF COMPANY CARS
An employee shall not be called upon to drive a Company

vehicle on any assignment unless he or she is made exempt by
the employer from financial liabilities coverable by ordinary
insurance during the whole period he or she is in charge of the
vehicle.

32.—SIGNING WORK
An employee shall not be required against his or her wishes

to have the employee’s own name associated as author with
publication of any matter which the employee has been in-
structed to prepare for publication. Where an employee ghosts
an article for another employee then, if the employee so re-
quests, the article shall be identified as having been ghosted.

33.—NAMES TO BE FURNISHED AND
TIME SHEETS

Names to be furnished
(1) (a) Records containing employee’s names, grades and

dates of commencement of employment shall be available for
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inspection during office hours by the branch secretary of the
Alliance, or by any other officer authorised by the local branch
committee of the Alliance.

(b) A copy of each entry shall, on written request, be fur-
nished in writing by the employer to the branch secretary of
the Alliance.

Time Sheets
(2) (a) Time sheets in a form agreed upon between the em-

ployer and the Alliance shall be made available in each office
where employees to whom this Agreement applies are em-
ployed.

(b) All employees shall complete each day all entries on the
time sheet. The employer shall be entitled to dispute any en-
try on the time sheet within 48 hours of the close of business
(5.00pm) on the day on which employees are required to sub-
mit time sheets for the making up of pay. Any entry not
disputed before that time shall be taken to be correct. A dis-
puted entry may be referred to the branch secretary and a
representative of the employer to settle.

(3) Sub-clauses (1) and (2) will be subject to the following
provision—

(a) the employer may refuse the representative access
to the records if—

(i) The employer is of the opinion that access to
the records by the representative of the organi-
zation would infringe the privacy of persons
who are not members of the Alliance; and

(ii) The employer undertakes to produce the
records to an Industrial Inspector within 48
hours of being notified of the requirement to
inspect by the representative,

(b) The power of inspection may only be exercised by a
representative of the Alliance authorized for the pur-
pose in accordance with the rules of the Alliance,

(c) Before exercising a power of inspection, the repre-
sentative shall give reasonable notice of not less than
24 hours to an employer.

34.—AWARD AND AGREEMENT FOR REFERENCE
A copy of this Agreement and the Award, with any variation

thereof shall be supplied by the Alliance to the employer and
shall be placed in a convenient position in the reporters room
in each office for reference. The Alliance shall be responsible
for supplying and replacing copies of this Agreement and the
Award.

35.—ALLIANCE NOTICE-BOARD
The Alliance shall be permitted to erect a notice-board in

each office of the employer where employees perform work
in a place approved by the employer and to place on the board
notices of meetings and Alliance bulletins, provided however,
that the employer shall have the right to remove from such
notice-boards any notice or bulletin which the employer con-
siders contains objectionable material.

36.—SUPERANNUATION
Employees shall be able to nominate to their own superan-

nuation fund, subject to the fund being a complying fund.

37.—SALARY SACRIFICE
(1) Employees shall be entitled to sacrifice a part of their

salary to be paid as an additional payment towards superan-
nuation subject to approval from the employer, the employee
and their union.

(2) Details of any sacrifice arrangements shall be recorded
in writing between the employee and employer.

(3) Pay advice slips shall provide evidence of additional
contributions made on the employee’s behalf.

38.—DISPUTE SETTLING PROCEDURE
The following procedure is to be followed in connection

with questions, disputes or difficulties arising under this in-
dustrial agreement.

(1) The matter is to be discussed in the first instance be-
tween the employee(s) and his or her supervisor.

(2) If necessary, the matter is to be discussed by the
employee(s) concerned, the employer and an Alliance house
committee representative.

(3) If the matter has not been resolved, the problem or com-
plaint shall be referred to the employer and a duly accredited
Alliance official. The official shall then arrange to discuss the
matter with the employee(s) involved and the employer.

(4) If there is still no resolution, the matter may be submit-
ted to the Western Australian Industrial Relations Commission
for conciliation and arbitration.

39.—FAMILY RESPONSIBILITIES
Management recognises family responsibilities are of im-

portance to employees.

40.—MATTERS TO BE DISCUSSED FOR THE
NEXT EBA.

• Relativities
• Pagination Allowance
• Sick Leave
• Advertorials

41.—SIGNATORIES
Undecipherable (signed) Secretary 31/1/2000
Signature (COMMON SEAL) Position Date
Media Entertainment and Arts Alliance of WA (Union of
Employees)

Undecipherable (signed) Company 31/1/2000
Secretary

Signature Position Date
Community Newspaper Group Ltd

FE & LE CONTRACTORS/BLPPU AND THE CMETU
COLLECTIVE AGREEMENT 1999.

No. AG 231 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers & Other

and

Frank Eric Butler and Lorraine Elva Butler
t/a Fe and Le Contractors

AG 231 of 1999.

Fe & Le Contractors/ BLPPU and the CMETU Collective
Agreement 1999.

COMMISSIONER S J KENNER.

29 February 2000.
Order.

Having heard Ms L Dowden on behalf of the applicants and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

(1) THAT the Fe & Le Contractors/BLPPU and the
CMETU Collective Agreement 1999 filed in the
Commission on 16 December 1999 be and is hereby
registered as an industrial agreement.

(2) THAT the Fe & Le Contractors Industrial Agree-
ment No AG 327 of 1995 and the Fe & Le
Contractors Industrial Agreement No AG 194 of
1997 be and are hereby cancelled.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

———

1.—TITLE
This agreement shall be known as the Fe & Le Contractors/

BLPPU and the CMETU Collective Agreement 1999.
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2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties and Persons Bound
4. Application
5. Relationship to Parent Award
6. Period of Operation
7. Classification Structures & Rates of Pay
8. Industry Standards
9. Sick Leave

10. Negotiation of a Subsequent Agreement
11. Application of Project Agreements
12. Fares and Travelling Allowance
13. Seniority
14. All In Payments
15. Pyramid Sub-Contracting
16. Dispute Settlement Procedure
17. Safety Dispute Resolution
18. Amenities
19. Training and Related Matters
20. Drug & Alcohol, Safety & Rehabilitation Program
21. Clothing & Safety Footwear
22. Income Protection
23. Accident Pay
24. Union Membership
25. Y2K
26. Signatories to the Agreement

Appendix A—Drug & Alcohol, Safety and Reha-
bilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Frank Eric Butler and

Lorraine Elva Butler trading as Fe & Le Contractors (herein-
after referred to as “the company”), the Western Australian
Builders’ Labourers, Painters and Plasterers Union of Work-
ers and the Construction Mining Energy Timberyards Sawmills
and Woodworkers Union of Australia—WA Branch (herein-
after referred to as “the unions”) and all employees of the
company eligible to be members of the unions.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work.

This agreement shall apply in Western Australia only. There
are approximately 3 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after November 1st 1999 and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previously 1st 1st 1st
EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67
Plaster, Fixer 17.82 18.71 19.65 20.63
Painter, Glazier 17.42 18.29 19.20 20.16
Signwriter 17.80 18.69 19.62 20.63

Previously 1st 1st 1st
EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Carpenter/Roofer 17.93 18.85 19.79 20.78
Bricklayer 17.75 18.63 19.61 20.59
Refractory Bricklayer 20.38 21.40 22.47 25.59
Stonemason 17.93 18.82 19.76 20.75
Rooftiler 17.62 18.50 19.43 20.40
Marker/Setter Out 18.46 19.38 20.35 21.37
Special Class T 18.69 19.62 20.61 21.64

APPRENTICE RATES
Previous 1st 1st 1st

EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Plasterer, Fixer
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15
Painter. Glazier
Year 1 (.5/3/5) 7.32 7.68 8.06 8.47
Year 2 (1/3), (1.5/3.5) 9.58 10.06 10.56 11.09
Year 3 (2/3), (2.5/3.5) 13.06 13.72 14.40 15.12
Year 4 (3/3), (3.5/3.5) 15.33 16.10 16.90 17.74
Signwriter
Year 1 (.5/3.5) 7.48 7.85 8.24 8.66
Year 2 (1/3, 1.5/3.5) 9.78 10.28 10.79 11.35
Year 3 (2/3. 2.5/3.5) 13.35 14.02 14.72 15.47
Year 4 (3/3, 3/5/3.5) 15.66 16.45 17.27 18.15
Carpenter/Roofer
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Bricklayer
Year 1 7.46 7.82 8.24 8.65
Year 2 (1/3) 9.76 10.25 10.79 11.32
Year 3 (2/3) 13.31 13.97 14.71 15.44
Year 4 (3/3) 15.62 16.39 17.26 18.12
Stonemason
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Rooftiler
6 months 10.04 10.54 11.07 11.62
2nd 6 months 11.04 11.59 12.17 12.78
Year 2 12.90 13.55 14.23 14.94
Year 3 15.14 15.90 16.70 17.54

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
In addition to the current payment, the company shall in-

crease the contributions on behalf of each employee into the
Western Australian Construction Industry Redundancy Fund
by the following sums on a weekly basis—

Rate on signing $50
Rate as of 1/05/2001 $60
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Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.
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4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not

maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.

2. In all instances, the following procedure shall be observed.
3. A uniformly high standard of amenities and facilities such

as ablution blocks, change rooms, crib sheds, etc. shall be
provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.

5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when cal-
culating floor space.

7. Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.

10. Where less than 20 persons are employed on site, Regu-
lation 3.20—Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed
washable laminated or vinyl surface, and seating for the tak-
ing of meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16. A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.

25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.
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26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in re-

spect to all employees—
Employees Toilets Urinals
1—5 1 Nil
6—10 1 1
11—20 2 2
21—35 3 4
36—50 4 6
51—75 5 7
76—100 6 8
NB. For each additional 20 persons or part thereof up to
200 persons or part thereof up to 200 persons, one addi-
tional urinal and one additional toilet is required. For each
additional 35 persons or part thereof in excess of 200
persons, one additional urinal and one additional toilet is
required. If a slab urinal is provided, each 600mm shall
be regarded as one urinal.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by

this Agreement for injury and sickness. The scheme is to be
negotiated between the parties.

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001

 26.—SIGNATORIES
BLPPU
........Signed............ Common Seal
Date: 3/12/99

CMETU
........Signed............ Common Seal
Date: 3/12/99

The Company:
...........Signed............ Common Seal
Date: 2/12/99
FRANK ERIC BUTLER
Print Name

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.

(d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.
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(e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05

The site allowance on projects which are a combination of
new and renovation work shall be governed by the majority
of work involved. For example, where the majority of work is
new work, then the site allowance appropriate to new work
shall be paid for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O. but not
including the C.B.D. or West Perth (as defined)

Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean the
value of all tendered work which falls under the scope of the
principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.
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9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

JAMES HARDIE AUSTRALIA PTY LTD RUTLAND
AVENUE, WELSHPOOL AGREEMENT 1999.

No. AG 2 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

James Hardie Australia Pty Ltd ACN
084 635 558

and

The Australian Workers’ Union, West Australian Branch,
 Industrial Union of Workers.

AG 2 of 2000.

James Hardie Australia Pty Ltd Rutland Avenue,
 Welshpool Agreement 1999.

COMMISSIONER S WOOD.

25 February 2000.
Order.

HAVING heard Ms A Young on behalf of the applicant and
Mr T Daly on behalf of the respondent, and by consent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties as
lodged in the Commission on the 12th day February of
2000 entitled James Hardie Australia Pty Ltd Rutland
Avenue, Welshpool Agreement 1999 is hereby registered;

AND replaces AG 336 of 1996 James Hardie and Com-
pany Pty Ltd, Rutland Avenue Welshpool Agreement
1996 which is hereby cancelled.

(Sgd.) S. WOOD,    
[L.S.] Commissioner.

———

Schedule.

1.—TITLE
This agreement shall be referred to as the James Hardie

Australia Pty Ltd. Rutland Avenue, Welshpool, Agreement,
1999 and replaces the James Hardie and Company Pty Ltd.
Rutland Avenue, Welshpool, Agreement, 1996 No. AG 336 of
1996

At the time of registration of this agreement the number of
employees covered is approximately 70

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope and Parties to this Agreement
4. Relationship to parent Award
5. Single Bargaining unit
6. Aims and objectives of this agreement
7. Wages
8. Agreed productivity improvements
9. Hours

10. Overtime
11. Higher Duties
12. Contract of Employment
13. General Conditions
14. Training
15. Termination
16. Minimum Conditions of Employment
17. Long Service Leave
18. Measuring productivity improvements
19. Commitments
20. Dispute Resolution Procedure
21. Term of Agreement
22. No Further Claims
23. Not to be used as a precedent
24. Signatories to this agreement

3.—SCOPE AND PARTIES TO THIS AGREEMENT
1. This Agreement shall apply to and be binding on James

Hardie Australia Pty Ltd. (“The Company”) and all the em-
ployees of James Hardie engaged at the company’s Rutland
Avenue, Welshpool, operations and who would but for the
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operation of this agreement be covered by the Fibre Cement
Workers Award no 23 of 1960.

2. This Agreement shall also be binding upon the Austral-
ian Workers’ Union, West Australian Branch, Industrial Union
of Workers.

3. The parties will oppose any application by other parties
to be joined to this agreement.

4.—RELATIONSHIP TO PARENT AWARD
1. This agreement shall wholly replace the Fibre Cement

Workers Award No 23 of 1960 and the James Hardie and Com-
pany Pty Ltd, Rutland Avenue Welshpool Agreement 1996
No. AG 336 of 1996 which shall no longer apply to employ-
ees bound by the agreement.

5.—SINGLE BARGAINING UNIT
1. The employees and the company have formed a single

bargaining unit(Consultative Committee) in respect to the
Welshpool Operations.

2. The single bargaining unit will ensure that the framework
of this agreement is adhered to by conferring with the com-
pany through the meeting of the Consultative Committee.

3. The single bargaining unit will assist in the implementa-
tion of Key Performance Indicators (KPI’s) that are designed
to improve the efficiency and productivity of this agreement
that have been agreed to by the parties.

6.—THE AIMS AND OBJECTIVES OF THE
AGREEMENT

1. The purpose of entering into an agreement is to ensure
the company remains competitive within the Fibre Cement
industry and to increase the flexibility, efficiency and produc-
tivity of the Welshpool operations.

7.—WAGES
The wage rates to apply pursuant to this agreement are as

follows—
1. The First increase of 4% shall operate with effect

from the first pay period on or after the 1st Novem-
ber 1999 following this agreement being registered
in the Western Australian Industrial Relations
Commission.(see appendix 2 New rates of Pay, of
this agreement)

2. The Second increase of 2.5% shall operate with ef-
fect from the first pay period on or after 1 November
2000. A further increase of 1.5% shall be available
on a pro rata basis for achievement of the Business
Plan KPI’s as described in Clause 8 Agreed Produc-
tivity Improvements.(See appendix 1—Productivity
Improvements, of this agreement).

3. The Third increase of 2.5% shall operate with effect
from the first pay period on or after 1 November
2001. A further increase of 1.5% shall be available
on a pro rata basis for achievement of the Business
Plan KPI’s as described in Clause 8 Agreed Produc-
tivity Improvements. (See appendix 1 Productivity
Improvements, of this agreement)

4. The increases prescribed in the subclauses 1, 2, & 3
hereof are exclusive of industry and leading hand
allowances.

5. The All groups CPI, Weighted average of the eight
capital cities) as measured by the Australian Bureau
of Statistics will be reviewed at the 1st November
2000 and the 1st November 2001 during the agree-
ment. If the “net” effect of the CPI(i.e. CPI
percentage increase minus the reduction in income
tax rates following the introduction of the GST) for
the preceding 12 months has exceeded 4%, then the
proposed increase may be re-negotiated.

Payment of Wages
1. Wages shall be paid weekly by means of electronic funds

transfer(EFT) into agreed, banks or other recognised finan-
cial institutions, accounts of each employee. Transfer costs
associated with EFT shall be met by the company.

2. The Company reserves the right to negotiate a fortnightly
pay system with employees in the event of the centralisation
of the payroll function.

3. The method of introduction of fortnightly pays will be
discussed with the consultative committee and a period of two
months notice, or a lesser period by agreement, will be given
before commencement of a fortnightly pay system.

Records
The employer shall keep a time and wages record showing

the name of each employee, and the nature of his/her work,
the hours worked each day, and the wages and allowances
paid each week. Any system of automatic recording by means
of machines shall be deemed to comply with this provision to
the extent of the information recorded.

The time and wages record shall be open for inspection by a
duly accredited official of the union(AWU), for bona-fide
union members, or an Industrial Inspector during the usual
office hours, at the employers office or other convenient place,
and the official shall be allowed extracts of such records. If
for any reason the record is not available at the employers
office when the official calls to inspect it, it shall be made
available for inspection within a reasonable time at the em-
ployer’s office.

8—AGREED PRODUCTIVITY IMPROVEMENTS
1. Business Plan
1. A business plan for Welshpool has been developed which

is part of the overall Manufacturing Plan for James Hardie.
2. All employees will know what the business plan is and

will be able to work towards achieving the performance stand-
ards in the business plan.

3. The business plan is to focus us on the areas that need
addressing to enable us to continuously improve the business
and ensure our future viability.

4. This enterprise agreement will require a commitment to
working towards these performance standards which will as-
sist in the achievement of the business plan. The required
performance standards are marked (*).

2. People
1. Environment Health & Safety plan is implemented with

milestone dates achieved.
2. All personnel are committed to participating and being

involved in implementation of EH&S plan.
3. Days lost due to accidents are reduced to the following

targets —
Estimated Current YEM 00 YEM 01 YEM 02

days P.A. days P.A. days P.A.
date 10 days* 30 20 15

4. Employees participate and contribute towards open com-
munication with management.

3. Partners
O.T.I.F. (On Time In Full).
1. This measure will cover areas such as Truck Turn Around

Time, Customer Feedback Action Requests (CFARS) and
Stock Availability.

2. Employees will be trained in O.T.I.F. and will be required
to participate in areas that will help to improve this measure

3. Targets will be set in line with business plan*
Estimated Current YEM 00 YEM 01 YEM 02*
Position 95% 93% 94% 95%

4. Product Quality
1. Product quality will include both meeting specifications

and presentation standards.
2. Product quality will be measured against James Hardie

product specifications. Audits will determine levels of com-
pliance.

3. Employees will be trained in product quality requirements
4. Employees will be required to participate in improving

compliance levels in line with the following targets—
Estimated Current YEM 00 YEM 01 YEM 02*
Position 90%   90%   90%   90%

5. Process
1. O.E.E.(Overall Equipment Effectiveness) will be intro-

duced as a measure in the factory.
2. Employees will be trained in O.E.E.
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3. Employees will be required to participate in improving
O.E.E. in the factory particularly in the areas of Availability
and Yield (Material Usage/Waste etc.)

4. O.E.E. targets will be as follows—
Estimated Current YEM 00 YEM 01 YEM 02
Position 65% 75% 80% 85%*

5. Reduce Product Costs.
Employees will be required to participate in modernisation

of manufacturing processes i.e. transforming our manufactur-
ing processes with more automation and continuous operation

6. Lift Personal Productivity
Employees will be required to participate in the continuous

improvement of our processes, so that personal productivity
i.e. std metres / manufacturing person continues to improve

6. Presentation
1. Housekeeping standards will be set and audits will deter-

mine level of compliance.
2. Employees will be trained in housekeeping standards
3. Inspection procedures will be implemented
4. Employees will be required to participate in improve-

ments in housekeeping standards. Targets for standards will
be as follows —

Estimated Current YEM 00 YEM 01 YEM 02*
Position 85% 85% 87% 90%

7. Personal
1. The skill level of the workforce will be determined and

gaps between the actual level and the required level
addressed.(an example of a possible competency framework
is attached)

2. Employees will be required to participate in training to
bridge gaps between actual level and required level

3. Employees will be required to participate in multi-skilling
to improve flexibility of workforce. Note that payments for
specific multi-skilling tasks will be separate to this agreement

4. Employees will be required to be trained in areas that
will allow a continuation of autonomous maintenance achieve-
ments i.e. continuation of production personnel being trained
to carry out minor maintenance tasks

5. Employees will be required to be trained in areas of new
technology. For example computers and PLC’s

9—HOURS
1. The ordinary hours of work shall not exceed an average

of 38 per week to be worked on the basis of rosters agreed
between the parties.

2. Day Employees
(a) The ordinary working hours are an average of 38 hours

per week to be worked between the hours of 6:00 a.m. and
6:00 p.m. with a maximum of 12 ordinary hours on any one
day. The spread of ordinary hours may be altered, by agree-
ment with the majority of employees in a section of the plant
concerned.

(b) Work may be performed on weekends as a part of the
ordinary time roster and attract a penalty payment as follows—

(i) Saturday—time and a half
(ii) Sunday—time and three quarters

(iii) Public Holidays—double time
(c) A meal break shall not exceed 30 minutes and is NOT

counted as time worked.
3. Shift Work
(a) Shift work is that work done by relays of employees

working recognised hours before, during and following the
ordinary span of hours. It is work done by Shift and Continu-
ous shift employees other than overtime worked by continuous
shift employees.

(b) Afternoon shift
(i) Any shift that doesn’t exceed 12 hours that finishes

after 7:00 p.m. and at or before midnight.
(c) Night Shift

(i) Any shift that doesn’t exceed 12 hours that finishes
after midnight and at or before 8:00 a.m.

(d) Day Shift
(i) Any shift excluding Afternoon or Night Shift, but

not including day work.
(e) Where an employees is required to change places on a

shift roster, or change from day work to shift work, or vice
versa, a period of 48 hours notice is to be given to the em-
ployee. Where no notice is given overtime rates shall be paid
for the unexpired period of 48 hours. However, in cases of
emergency, that the company has no control over, the shift
and hours of work for any employee may be altered without
notice.

(f) A shift employee shall be paid an additional 15 per cent
of the ordinary mean rate when on afternoon or night shift.
The ordinary mean rate is $490.80(shift loading is therefore
$73.62 per week)

4. Shift Employees (other than Continuous Shift Employ-
ees)

(a) The ordinary working hours are an average of 38 hours
per week, with a maximum of 12 ordinary hours on any one
day. The ordinary hours of work may exceed 38 on any one
week or weeks provided the total ordinary hours for the roster
cycle is an average of 38.

(b) Where ordinary hours are more than 8 hours per day the
arrangement of hours is to be agreed between the company
and majority of employees concerned.

(c) Shifts are to be known by the day on which the shift
commences even though a part of the shift may carry through
in to the following day. A shift that commences at or before
midnight on Friday is treated as Friday’s shift.

(d) Work may be performed on weekends as a part of the
ordinary time roster and attract a penalty payment as follows—

(i) Saturday—time and a half
(ii) Sunday—time and three quarters

(iii) Public Holidays—double time
(e) On a three shift system the meal break is counted as time

worked and shall be twenty(20) minutes taken at a convenient
time so that there is no stoppage of work.

5. Continuous Shift Work
(a) Continuous shift work is a three shift system which, ex-

cept for breakdowns or other circumstances beyond the
employers control, is worked without interruption over
seven(7) consecutive days.

(b) A continuous shift roster may be introduced by the em-
ployer, by the giving of two months notice, or by agreement
with the majority of employees concerned, a lesser period of
notice.

(c) The variety of continuous shift roster used, may be ne-
gotiated at the time of introduction by agreement with the
majority of employees concerned.

(d) Hours
(i) The ordinary working hours are an average of 38

hours per week, with a maximum of 12 ordinary
hours on any one day. The ordinary hours of work
may exceed 38 on any one week or weeks provided
the total ordinary hours for the roster cycle is an
average of 38.

(ii) Where ordinary hours are more than 8 hours per day
the arrangement of hours is to be agreed between
the company and majority of employees concerned.

(iii) Shifts are to be known by the day on which the shift
commences even though a part of the shift may carry
through in to the following day. A shift that com-
mences at or before midnight on Friday is treated as
Friday’s shift.

(iv) Work may be performed on weekends as a part of
the ordinary time roster and attract a penalty pay-
ment as follows—

(a) Saturday—time and a half
(b) Sunday—time and three quarters
(c) Public Holidays—double time

(v) On a continuous shift system the meal break is
counted as time worked and shall be twenty(20)
minutes taken at a convenient time so that there is
no stoppage of work.
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(e) Overtime(Continuous Shift)
(i) All time worked in excess of the ordinary rostered

working hours shall be paid for at the rate of double
time, except when the employees is called upon to
work a sixth shift(no more than once in any four
weeks) when the employee will be paid for the sixth
shift at time and a half for the first two hours and
then at double time for the remainder of the sixth
shift.

(ii)
(a) These overtime rates do not apply

(1) due to private arrangements between
the employees themselves

(2) due to excess time if it is because a re-
lieving person has not arrived at the
appointed time. A maximum of two
hours at ordinary time applies if a re-
lieving person has not come on in time,
after which the whole period will be
paid as overtime rates.

(f) Annual Leave (Continuous Shift)
(i) In addition to the usual annual leave provisions an

employee on continuous shift rosters will be enti-
tled to an additional one weeks leave after 12 months
on continuous shift roster, or pro-rata, one twelfth
of a week for each month on continuous shift.

(g) Continuous shift additional annual leave—Payment in
Lieu

(i) Where there is a continuous shift in operation, the
option will be open to employees, to elect to take
the additional week of annual leave as, a payment,
in lieu of the leave.

(ii) Applications to take the, payment in lieu, of the leave
would need to be made 6 months in advance

(iii) Application to receive payment in lieu will be made
on the leave application form and authorised by the
appropriate Department Manager.

(iv) Payment for the leave will include the leave loading
entitlement.

6. Rostered Days Off
The method of implementation of the 38 hour week may be

any one of the following—
(a) Employees working less than eight ordinary hours

on one, more or all days each week; or
(b) by fixing one day of ordinary working hours on

which all employees will be off duty during a par-
ticular work cycle; or

(c) by employees being rostered off duty on various days
of the week during a particular work cycle so that
each employee has one day of ordinary hours off
duty during the cycle

(d) Except for continuous shift employees any day off
shall be arranged so that it does not coincide with a
holiday prescribed in the Minimum Conditions of
Employment Act

(e) Flexibility in Relation to Rostered Days Off
The employer and employees or employee may agree
to accrue up to a maximum of 10 rostered days off.
This may also apply in special circumstances, such
as where there is a substantial fluctuation in produc-
tion requirements in any year
Where an agreement has been reached the accrued
rostered days off must be taken within 12 months of
the agreement and each 12 months thereafter

(f) a rostered day off may be substituted for another
day off by agreement with the employee, provided
that in cases beyond the employers control another
day may be substituted at the direction of the em-
ployer

(g) an employee who has not worked a complete work
cycle shall receive pro-rata accrued entitlements for
each day worked.

7. RDO—Payment in Lieu
(a) There will be an option, for employees to elect to have

excess accumulated RDO’s at the end of each calendar year
paid out at the applicable rate of pay. By agreement the pay-
ment could be made at an alternative time.

(b) Excess RDO’s will only be paid out where there is no
requirement to utilise the RDO’s for either start up or shut-
down of the plant due to the shift rosters.

(c) Application to be paid out for RDO’s will be made on
the leave application form and authorised by the appropriate
Department Manager.

10—OVERTIME
This clause applies to all employees other than those on

continuous shift work.
(a) All time worked in excess or outside of ordinary hours is

to be paid at the rate of time and a half for the first two hours
and double time thereafter.

Provided that—
(i) Overtime work performed on Saturdays before 12

noon is paid at the rate of time and a half for the first
two hours and double time thereafter.

(ii) All overtime work performed after 12 Noon on Sat-
urday is paid at the rate of Double time.

(iii) All overtime work performed on Sundays is paid at
the rate of Double time.

(b) Meal Money
(i) Subject to the following subparagraph(ii) an em-

ployee who is required to work overtime for more
than two hours is to be supplied with a meal by James
Hardie or receive $5.75 for a meal and if due to the
amount of overtime worked, a second or subsequent
meal is required then the employee shall be supplied
with a meal by James Hardie or receive $5.20 for
each meal required.

(ii) An employee shall not be entitled to receive a meal
payment provided that they received notification on
the previous day or earlier that they would be re-
quired.

(iii) If after receiving notice of the requirement to work
and the employee has provided themselves with a
meal or meals and is not required to work, or is re-
quired to work less overtime than notified then they
shall receive payment for the meal or meals not re-
quired.

(c) Excessive Overtime
(i) When overtime work is necessary, whenever it is rea-

sonably practicable, employees shall have at least
ten consecutive hours off duty between the work of
successive days.

(ii) The provisions of this clause apply to shift employ-
ees who rotate from one shift to another as if eight
hours were substituted for ten hours when overtime
is worked

(a) for the purpose of changing shift rosters; or
(b) where a shift employee does not report for

duty; or
(c) where a shift is worked by arrangement be-

tween the employees themselves
(iii) Where an employee works so much overtime be-

tween the completion of their ordinary hours on one
day and the start of their ordinary hours on the next
day that they haven’t had at least ten consecutive
hours off duty between those times they shall be re-
leased after finishing the overtime until they have
had ten hours off duty without loss of pay for ordi-
nary hours occurring during their absence.

(iv) If an employee is instructed by the employer to
resume or to continue to work without the ten con-
secutive hours off duty, then they shall be paid at
double time until they are released, without loss of
pay while absent, for such a break.

(d) Calculating Overtime
(i) Each day shall stand alone but when overtime con-

tinues past midnight on any day then it will be
deemed to be a part of the previous day.
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(e) Any employee may be required to work reasonable over-
time at overtime rates and such employee shall work in
accordance with such requirements

(f) No organisation, or employees covered by this agree-
ment shall in any way, directly or indirectly, be a party to or
concerned in any ban, limitation or restriction upon the work-
ing of overtime in accordance with the requirements of this
clause.

(g) Overtime on shift work is to be based on the rate pay-
able for shift work

11—HIGHER DUTIES
1. Employees engaged on duties carrying a higher rate than

their ordinary classification shall be paid the higher rate for
the time that they are engaged and if they are so engaged for
more than two hours on a shift they shall be paid the higher
rate for the whole of the shift.

12—CONTRACT OF EMPLOYMENT
1. Employees other than casuals, shall be engaged on a

weekly basis, provided that the first three months of employ-
ment shall be probationary. During the first month of
employment termination shall be by one days notice on either
side.

2. A Casual employee for working ordinary hours shall be
paid at a rate of one thirty eighth of the weekly rate for the
work performed plus an additional 20%. Casual employees
may be terminated by the giving of one days notice

3. The company shall be entitled to deduct payment for any
day or portion of a day upon which the employee can not be
usefully employed because of any strike by the union or un-
ions affiliated with it, or by any other association or union, or
through the breakdown of the company’s machinery, or any
stoppage of work from any cause which the company cannot
reasonably prevent.

13—GENERAL CONDITIONS
1. Appropriate personal protective equipment including,

work clothing, gloves, safety shoes, safety glasses, hearing
protection and waterproof clothing will be supplied by the
company to employees that require it for their protection
against oil, wetness, heat or cement.

2. Subject to the following provisions each employee will
be issued with the following work clothing

(a) Work clothing remains the property of the company.
(b) If the employee resigns within the first three months of

employment, all clothing is to be returned, or the cost will be
deducted from their final pay.

(c) If an employee is terminated before completing 3 months
service, for reasons other than misconduct, there will be no
deduction of the cost of clothing from their final pay.

(d) Initial allocation of clothing will be 2 sets(normally takes
3-4 weeks from order) and an additional set will be issued at
the conclusion of the probationary period(3 months)

(e) Thereafter from the next year of service onwards, cloth-
ing will be issued on a one for one replacement basis, based
on fair wear and tear, up to a maximum of 3 sets per year,
unless there are extenuating circumstances. Any disputes over
eligibility for replacement clothing are to be discussed with
the Production Superintendent to resolve the issue.

(f) Employees who do not wear company issued clothing at
work will not be issued replacement clothing.

(g) The company reserves the right to discontinue the issue
of work clothing to an employee in the event of trafficking of
clothing.

14—TRAINING
1. Training/meetings—Method of Payment
2. Payment for training will be as follows—

(a) The company is committed to the development and
implementation of a training program (i.e. Multi-
skilling) designed to provide the acquisition of
knowledge and skills relevant to the positions. Em-
ployees will be encouraged to undertake training to
increase their skills. The objective is to allow people
to complete the “Whole” job provided that it is safe,
legal, and the person has the skills and competence

to do it, it is a reasonable request and it would make
sense for that person to do it.

(b) With this objective in mind, training can take place
on minor maintenance tasks that production opera-
tors could reasonably be expected to perform as
manufacturing personnel within the Fibre Cement
and Building Systems industry

(c) Employees will apply the skills for which they have
the training, skill, and competence to perform.

3. Training in Employees own time—
(a) Training shall include but not be limited to, training

that leads to formal Nationally recognized qualifi-
cations, that can not be reasonably carried out in
company time, shall be completed in the employees
own time. Examples, 1) Computer Skills training
conducted at TAFE, 2) Where an employee under-
takes to improve their skills in a particular field in
order to advance their own knowledge.

4. Training/meetings paid at single time
(a) Where there is a requirement to undertake training after

hours, that can not be conducted during normal hours, and
the company directs the employee to undertake the training
then the employee shall be paid at single time.

(b) Ordinary hourly rates of pay shall apply during periods
in which an employee is engaged in, company meetings, train-
ing for multi-skilling, Team meetings, team briefs,
management communication.

(c) Whenever possible the company shall attempt to give at
least 7 days notice of a meeting.

(d) Training at ordinary rates shall be limited to a maximum
of 8 ordinary hours in each calendar month after which over-
time rates shall apply.

5. Training/meetings paid at Over time rates
(a) Overtime rates will apply where an employee is required

to attend meetings that have been arranged at short notice i.e.
less than 7 days.

(b) Where an employee is the allocated “Trainer” for multi-
skilling and continues to provide the training after the end of
their usual finishing time, or stays back to provide such train-
ing then they shall be paid at overtime rates.

6. Training—consultation
(a) A consultative committee comprising management and

employee representatives will advise management on train-
ing issues and the on-going effectiveness of the training.

15—TERMINATION
1. Employees are engaged on a weekly basis and termina-

tion shall be effected by the giving of one weeks notice by
either party in writing. The company may elect to make a
payment in lieu of the whole or part of any period of notice
given by the company to the employee or by the employee to
the company.

2. An employee who is guilty of serious misconduct may be
dismissed at any time, without notice or payment in lieu of
notice.

3. The following periods of notice apply for employees with
continuous service—

Not more than 1 year—At least 1 week
More than 1 year but not more than 3 years—At least 2
weeks
More than 3 years but not more than 5 years—At least 3
weeks
More than 5 years—At least 4 weeks

The above period of notice is to be increased by one week if
the employee is over 45 years old and has completed at least 2
years’ continuous service

16—MINIMUM CONDITIONS OF EMPLOYMENT
1. The provisions of the Minimum Conditions of Employ-

ment Act 1993 are deemed to be incorporated into this
agreement.

2. Sick leave
(a) There shall be an unlimited accumulation of paid sick

leave so that sick leave not taken in one year shall be available
in subsequent years.
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(b) Employees on sick leave must advise their immediate
team leader (or the most senior person on duty) by their usual
commencement time, except in extenuating circumstances, of
the reason for absence and an estimate of the duration of the
absence.

(c) The provisions of this clause with respect to payment do
not apply to employees who are entitled to payment under the
Workers Compensation Act nor to employees whose injury or
illness is a result of the employees own misconduct.

3. Sick Leave-Payment in Lieu
(a) There will be an option, for employees to elect to have

excess (greater than 25 days) accumulated Sick Leave at the
end of each calendar year paid out at the applicable rate of
pay. By agreement the payment could be made at an alterna-
tive time.

(b) Employees will be able to take payment in lieu of sick
leave for the number of days they have accrued in excess of
25 Days sick leave. Employees will be come eligible for this
option after completing 3 years service with the company.

(i) Application to receive payment in lieu will be made
on the leave application form and authorised by the
appropriate Department Manager.

4. Annual Leave
(a) Annual leave shall be granted at such times as is conven-

ient to the company with at least one months notice, or a lesser
period of notice by agreement between the parties.

(b) Annual leave shall be given and taken in either one con-
secutive period or two periods, but neither period shall be less
than one week. If the employee and the company agree then
leave can be taken in three or four separate periods.

(c) The company may require the employee to take short
term annual leave of up to five days in any calendar year at a
time or times separate form any periods determined in this
subclause.

(d) The employee may with the consent of the company
apply to take short term annual leave not exceeding five days
in any calendar year at a time or times separate form any peri-
ods determined in this subclause.

5. Annual Leave loading
(a) during a period of annual leave an employee shall re-

ceive a loading of 20% on their weekly rate of pay.
(b) provided that where a shift loading during the period of

annual leave would have entitled them to greater amount than
the loading of 20% then the shift loading shall be added in
lieu of the annual leave loading.

(c) Provided that where a shift loading would have entitled
them to a lesser amount than 20% then the loading of 20%
shall be added in lieu of the shift loading.

17—LONG SERVICE LEAVE
1. The provisions of the WA Long Service Leave Act are

deemed to be incorporated into this agreement.
(a) Payment in lieu

(i) Where an employee has become entitled to Long
Service Leave, the option will be open to employ-
ees, to elect to take Long Service Leave as a payment,
in lieu of the leave. The entitlement may be paid in
lieu, for the whole or in part by agreement between
the parties, and in a manner agreed by the parties,
but at not less than the value of the entitlement if
taken in the form of leave.

(ii) Applications to take and receive the payment, in lieu
of the leave, will be made on the leave application
form and authorised by the appropriate Department
Manager.

(b) Leave at Double Rate
(i) Where an employee has become entitled to Long

Service Leave, the option will be open to employ-
ees, to elect to take the Long Service Leave at Double
the rate for half of the time, i.e. Take one(1) week of
leave but be paid for two(2) weeks of leave, reduc-
ing the outstanding entitlement to Long service Leave
by two(2) weeks.

(ii) Applications to take and receive payment for the
leave, at double rates, will be made on the leave

application form and authorised by the appropriate
Department Manager.

18—MEASURING PRODUCTIVITY IMPROVEMENTS
1. This will be achieved through the successful implemen-

tation of Clause 8 Agreed Productivity Improvements.
19—COMMITMENTS

1. The company recognises that the achievement of the
agreed productivity improvements will only be achieved with
the full cooperation and contribution of it’s employees and
therefore accepts the commitments to work towards the agreed
targets as sincere and in the overall interest of increasing the
productivity and efficiency for the collective benefit of the
company and it’s employees.

20—DISPUTE RESOLUTION PROCEDURE
1. The parties give their commitment to the early resolution

of grievances and disputes. The following consultative proce-
dure is established to facilitate this process.

2. The procedures referred to in subsection 3 shall provide
for the persons involved in the question, dispute or difficulty
to confer among themselves and make reasonable attempts to
resolve questions, disputes or difficulties before taking those
matters to the Commission.

3. The parties agree that management, shop stewards and
Union officials will exhaust the negotiating process before
time is lost by employees.

(a) Where any problem, dispute or grievance arises, the prob-
lem should first be discussed between the employee and his/
her supervisor and if requested by the employee, a shop stew-
ard may be present.

(b) If the problem, dispute or grievance is unresolved the
employee may then discuss the issue with the Production Su-
perintendent or Distribution Manager.

(c) If the problem, dispute or grievance is unresolved then
the employee and/or his/her union representative shall confer
with the management.

(d) If the problem, dispute or grievance is unresolved, the
matter should be referred to the union official for discussion
with management.

(e) Until the problem, dispute or grievance is determined in
accordance with the above procedure normal work shall con-
tinue, without prejudice.

(f) No more than two weeks will be allowed for the above
stages to take place

(g) If the matter is still not resolved, then one or the other of
the parties may seek to refer the matter to the Western Aus-
tralian Industrial Relations Commission for assistance.

(h) The above does not relate to claims for wages or award
conditions.

21—TERM OF AGREEMENT
1. This agreement shall remain in force for 36 months from

the date that this agreement is registered in the Western Aus-
tralian Industrial Relations Commission.

22—NO FURTHER CLAIMS
1. It is a condition that the parties will not seek any further

wage claims, with respect to wages or conditions during the
terms of this agreement.

23—NOT TO BE USED AS A PRECEDENT
1. It is a condition of this agreement that the parties will not

seek to use the terms contained herein as an example or prec-
edent for other enterprise agreements whether they involve
James Hardie Australia Pty Ltd. or not.

24—SIGNATORIES TO THIS AGREEMENT
(signed D P Rodoreda)
D.P.Rodoreda
Production Manager
James Hardie Building Products WA

(signed T Daly)
T Daly
Secretary
The Australian Workers’ Union
West Australian Branch,
Industrial Union of Workers
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APPENDIX 1—PRODUCTIVITY IMPROVEMENTS
Productivity YEM 00 Nov 00 YEM 01 Nov 01 YEM 02
Improvements Pro-Rata Pro-Rata
Days lost due to

accidents 30 12 20 9 15
On time in full % 93 93 94 94 95
Product Quality % 90 90 90 90 90
Process % 75 78 80 83 85
Presentation % 85 86 87 89 90

APPENDIX 2—NEW RATES OF PAY
Wage Rates to Apply After the First Increase of 4%

Level Current Rate of Pay New Rate of Pay
1 $504.00 $524.15
2 $496.90 $516.80
3 $489.85 $509.45
4 $477.60 $496.70

J & K REINFORCING/BLPPU AND THE CMETU
COLLECTIVE AGREEMENT 1999.

No. AG 239 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers & Other

and

J & K Reinforcing Pty Ltd.

AG 239 of 1999.

J & K Reinforcing/
BLPPU and the CMETU Collective Agreement 1999.

COMMISSIONER S J KENNER.

29 February 2000.
Order.

Having heard Ms L Dowden on behalf of the applicants and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

(1) THAT the J & K Reinforcing/BLPPU and the
CMETU Collective Agreement 1999 filed in the
Commission on 20 December 1999 be and is hereby
registered as an industrial agreement.

(2) THAT the J & K Reinforcing Industrial Agreement
No AG 142 of 1995 and the J & K Reinforcing Pty
Ltd Industrial Agreement No AG 172 of 1998 be
and are hereby cancelled.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

———

1.—TITLE
This agreement shall be known as the J & K Reinforcing/

BLPPU and the CMETU Collective Agreement 1999.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties and Persons Bound
4. Application
5. Relationship to Parent Award
6. Period of Operation
7. Classification Structures & Rates of Pay
8. Industry Standards

9. Sick Leave
10. Negotiation of a Subsequent Agreement
11. Application of Project Agreements
12. Fares and Travelling Allowance
13. Seniority
14. All In Payments
15. Pyramid Sub-Contracting
16. Dispute Settlement Procedure
17. Safety Dispute Resolution
18. Amenities
19. Training and Related Matters
20. Drug & Alcohol, Safety & Rehabilitation Program
21. Clothing & Safety Footwear
22. Income Protection
23. Accident Pay
24. Union Membership
25. Y2K
26. Signatories to the Agreement

Appendix A—Drug & Alcohol, Safety and Reha-
bilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on J & K Reinforcing Pty

Ltd (hereinafter referred to as “the company”), the Western
Australian Builders’ Labourers, Painters and Plasterers Un-
ion of Workers and the Construction Mining Energy
Timberyards Sawmills and Woodworkers Union of Australia
– WA Branch (hereinafter referred to as “the unions”) and all
employees of the company eligible to be members of the un-
ions.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work.

This agreement shall apply in Western Australia only. There
are approximately 8 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after November 1st 1999 and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previously 1st 1st 1st
EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67
Plaster, Fixer 17.82 18.71 19.65 20.63
Painter, Glazier 17.42 18.29 19.20 20.16
Signwriter 17.80 18.69 19.62 20.63
Carpenter/Roofer 17.93 18.85 19.79 20.78
Bricklayer 17.75 18.63 19.61 20.59
Refractory Bricklayer 20.38 21.40 22.47 25.59
Stonemason 17.93 18.82 19.76 20.75
Rooftiler 17.62 18.50 19.43 20.40
Marker/Setter Out 18.46 19.38 20.35 21.37
Special Class T 18.69 19.62 20.61 21.64
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APPRENTICE RATES
Previous 1st 1st 1st

EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Plasterer, Fixer
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15
Painter. Glazier
Year 1 (.5/3/5) 7.32 7.68 8.06 8.47
Year 2 (1/3), (1.5/3.5) 9.58 10.06 10.56 11.09
Year 3 (2/3), (2.5/3.5) 13.06 13.72 14.40 15.12
Year 4 (3/3), (3.5/3.5) 15.33 16.10 16.90 17.74
Signwriter
Year 1 (.5/3.5) 7.48 7.85 8.24 8.66
Year 2 (1/3, 1.5/3.5) 9.78 10.28 10.79 11.35
Year 3 (2/3. 2.5/3.5) 13.35 14.02 14.72 15.47
Year 4 (3/3, 3/5/3.5) 15.66 16.45 17.27 18.15
Carpenter/Roofer
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Bricklayer
Year 1 7.46 7.82 8.24 8.65
Year 2 (1/3) 9.76 10.25 10.79 11.32
Year 3 (2/3) 13.31 13.97 14.71 15.44
Year 4 (3/3) 15.62 16.39 17.26 18.12
Stonemason
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Rooftiler
6 months 10.04 10.54 11.07 11.62
2nd 6 months 11.04 11.59 12.17 12.78
Year 2 12.90 13.55 14.23 14.94
Year 3 15.14 15.90 16.70 17.54

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
In addition to the current payment, the company shall in-

crease the contributions on behalf of each employee into the
Western Australian Construction Industry Redundancy Fund
by the following sums on a weekly basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.
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3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required

arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.

2. In all instances, the following procedure shall be observed.
3. A uniformly high standard of amenities and facilities such

as ablution blocks, change rooms, crib sheds, etc. shall be
provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
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adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.

5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when cal-
culating floor space.

7. Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.

10. Where less than 20 persons are employed on site, Regu-
lation 3.20—Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed
washable laminated or vinyl surface, and seating for the tak-
ing of meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16. A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.

25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in re-

spect to all employees—
Employees Toilets Urinals
1—5 1 Nil
6—10 1 1
11—20 2 2
21—35 3 4

Employees Toilets Urinals
36—50 4 6
51—75 5 7
76—100 6 8
NB. For each additional 20 persons or part thereof up to
200 persons or part thereof up to 200 persons, one addi-
tional urinal and one additional toilet is required. For each
additional 35 persons or part thereof in excess of 200
persons, one additional urinal and one additional toilet is
required. If a slab urinal is provided, each 600mm shall
be regarded as one urinal.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by

this Agreement for injury and sickness. The scheme is to be
negotiated between the parties.

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
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Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001

 26.—SIGNATORIES
BLPPU
........Signed............ Common Seal
Date: 7/12/99

CMETU
........Signed............ Common Seal
Date: 7/12/99

The Company:
...........Signed............ Common Seal
Date: 1/12/99
L. K. LEWIS
Print Name

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.

(d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05

The site allowance on projects which are a combination of
new and renovation work shall be governed by the majority
of work involved. For example, where the majority of work is
new work, then the site allowance appropriate to new work
shall be paid for all employees on the project.
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4.3 Projects within 50 km radius of Perth G.P.O. but not
including the C.B.D. or West Perth (as defined)

Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean the
value of all tendered work which falls under the scope of the
principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before

final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

 J & R CHATFIELD/BLPPU  AND THE CMETU
COLLECTIVE AGREEMENT 1999.

No. AG 190 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers & Other

and

J & R Chatfield Pty Ltd.

AG 190 of 1999.

J & R Chatfield/
BLPPU and the CMETU Collective Agreement 1999.

COMMISSIONER S J KENNER.

25 February 2000.
Order.

Having heard Ms L Dowden on behalf of the applicants and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

(1) THAT the J & R Chatfield/BLPPU  and the CMETU
Collective Agreement 1999 filed in the Commission
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on 1 December 1999 be and is hereby registered as
an industrial agreement.

(2) THAT the J & R Chatfield Pty Ltd No AG 164 of
1995 and the J & R Chatfield Enterprise Industrial
Agreement No AG 149 of 1997 be and is hereby
cancelled.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

———

1.—TITLE
This agreement shall be known as the the J & R Chatfield/

BLPPU and the CMETU Collective Agreement 1999.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties and Persons Bound
4. Application
5. Relationship to Parent Award
6. Period of Operation
7. Classification Structures & Rates of Pay
8. Industry Standards
9. Sick Leave

10. Negotiation of a Subsequent Agreement
11. Application of Project Agreements
12. Fares and Travelling Allowance
13. Seniority
14. All In Payments
15. Pyramid Sub-Contracting
16. Dispute Settlement Procedure
17. Safety Dispute Resolution
18. Amenities
19. Training and Related Matters
20. Drug & Alcohol, Safety & Rehabilitation Program
21. Clothing & Safety Footwear
22. Income Protection
23. Accident Pay
24. Union Membership
25. Y2K
26. Signatories to the Agreement

Appendix A—Drug & Alcohol, Safety and
Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on J & R Chatfield Pty Ltd

(hereinafter referred to as “the company”), the Western
Australian Builders’ Labourers, Painters and Plasterers Un-
ion of Workers and the Construction Mining Energy
Timberyards Sawmills and Woodworkers Union of Australia
—WA Branch (hereinafter referred to as “the unions”) and all
employees of the company eligible to be members of the un-
ions.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work.

This agreement shall apply in Western Australia only. There
are approximately four (4) employees covered by this agree-
ment.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after November 1st 1999 and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previously 1st 1st 1st
EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67
Plaster, Fixer 17.82 18.71 19.65 20.63
Painter, Glazier 17.42 18.29 19.20 20.16
Signwriter 17.80 18.69 19.62 20.63
Carpenter/Roofer 17.93 18.85 19.79 20.78
Bricklayer 17.75 18.63 19.61 20.59
Refractory Bricklayer 20.38 21.40 22.47 25.59
Stonemason 17.93 18.82 19.76 20.75
Rooftiler 17.62 18.50 19.43 20.40
Marker/Setter Out 18.46 19.38 20.35 21.37
Special Class T 18.69 19.62 20.61 21.64

APPRENTICE RATES
Previous 1st 1st 1st

EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Plasterer, Fixer
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15
Painter. Glazier
Year 1 (.5/3/5) 7.32 7.68 8.06 8.47
Year 2 (1/3), (1.5/3.5) 9.58 10.06 10.56 11.09
Year 3 (2/3), (2.5/3.5) 13.06 13.72 14.40 15.12
Year 4 (3/3), (3.5/3.5) 15.33 16.10 16.90 17.74
Signwriter
Year 1 (.5/3.5) 7.48 7.85 8.24 8.66
Year 2 (1/3, 1.5/3.5) 9.78 10.28 10.79 11.35
Year 3 (2/3. 2.5/3.5) 13.35 14.02 14.72 15.47
Year 4 (3/3, 3/5/3.5) 15.66 16.45 17.27 18.15
Carpenter/Roofer
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Bricklayer
Year 1 7.46 7.82 8.24 8.65
Year 2 (1/3) 9.76 10.25 10.79 11.32
Year 3 (2/3) 13.31 13.97 14.71 15.44
Year 4 (3/3) 15.62 16.39 17.26 18.12
Stonemason
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Rooftiler
6 months 10.04 10.54 11.07 11.62
2nd 6 months 11.04 11.59 12.17 12.78
Year 2 12.90 13.55 14.23 14.94
Year 3 15.14 15.90 16.70 17.54

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)
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8.—INDUSTRY STANDARDS
Redundancy
In addition to the current payment, the company shall in-

crease the contributions on behalf of each employee into the
Western Australian Construction Industry Redundancy Fund
by the following sums on a weekly basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.
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16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter

being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.

2. In all instances, the following procedure shall be observed.
3. A uniformly high standard of amenities and facilities such

as ablution blocks, change rooms, crib sheds, etc. shall be
provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.

5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when cal-
culating floor space.

7. Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.

10. Where less than 20 persons are employed on site, Regu-
lation 3.20—Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed
washable laminated or vinyl surface, and seating for the tak-
ing of meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16. A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.
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21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.

25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in re-

spect to all employees—
Employees Toilets Urinals
1—5 1 Nil
6—10 1 1
11—20 2 2
21—35 3 4
36—50 4 6
51—75 5 7
76—100 6 8
NB. For each additional 20 persons or part thereof up to
200 persons or part thereof up to 200 persons, one addi-
tional urinal and one additional toilet is required. For each
additional 35 persons or part thereof in excess of 200
persons, one additional urinal and one additional toilet is
required. If a slab urinal is provided, each 600mm shall
be regarded as one urinal.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to all employees

and will be replaced on a fair wear and tear basis—
2. (a) 1 pair safety boots

(b) 2 sets of shirts and shorts/trousers, overalls or bib
and brace overalls; or any combination as agreed.

(c) 1 bluey/winter jacket
3. Employees when working on site are required to wear all

footwear and clothing supplied.
4. All footwear and clothing supplied shall be of Australian

manufacture. Should appropriate Australian made clothing or
footwear not be available, the employer will consult with the
consultative committee on the choice of an appropriate sup-
plier.

5. No agreement to pay cash in lieu of supply of clothing/
footwear is permitted.

6. When requested by employees, the company shall supply
sun-screen lotion and sun brims to fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by

this Agreement for injury and sickness. The scheme is to be
negotiated between the parties.

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001

 26.—SIGNATORIES
BLPPU
........Signed............ Common Seal
Date: 25/11/99

CMETU
........Signed............ Common Seal
Date: 25/11/99

The Company:
...........Signed............ Common Seal
Date: 19/11/99
JOHN M. CHATFIELD
Print Name

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
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• Rehabilitation
3. WORKPLACE POLICY

(a) A person who is dangerously affected by drugs or
alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.

(d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05

The site allowance on projects which are a combination of
new and renovation work shall be governed by the majority
of work involved. For example, where the majority of work is
new work, then the site allowance appropriate to new work
shall be paid for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O. but not
including the C.B.D. or West Perth (as defined)

Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean the
value of all tendered work which falls under the scope of the
principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
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applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

METHODIST LADIES’ COLLEGE (ENTERPRISE
BARGAINING) AGREEMENT 1999.

No. AG 14 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Methodist Ladies’ College.

No. AG 14 of 2000.

Methodist Ladies’ College (Enterprise Bargaining)
Agreement 1999.

COMMISSIONER P E SCOTT.

2 March 2000.
Order.

HAVING heard Mr N Briggs on behalf of The Independent
Schools Salaried Officers’ Association of Western Australia,
Industrial Union of Workers and Mr K Lee on behalf of the
Methodist Ladies’ College, and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the Methodist Ladies’ College (Enterprise Bar-
gaining) Agreement 1999 in the terms of the following
schedule be registered on the 23rd day of February 2000
and shall replace the Methodist Ladies’ College (Enter-
prise Bargaining) Agreement 1996.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This agreement shall be known as the Methodist Ladies’

College (Enterprise Bargaining) Agreement 1999 and shall
replace the Methodist Ladies’ College (Enterprise Bargain-
ing) Agreement 1996.

2.—ARRANGEMENT
 1. Title
 2. Arrangement
 3. Parties to the Agreement
 4. Scope of Agreement
 5. Date and Duration of Agreement
 6. Relationship to Parent Award
 7. Single Bargaining Unit
 8. Objectives
 9. Salary Rates

10. General Principles
11. Conditions of Employment
12. Dispute Resolution Procedure
13. No Further Claims
14. No Precedent
15. Signatories

3.—PARTIES TO THE AGREEMENT
This agreement is made between Methodist Ladies’ Col-

lege (the College) and The Independent Schools Salaried
Officers’ Association of Western Australia, Industrial Union
of Workers (the ISSOA), a registered organisation of employ-
ees.

4.—SCOPE OF AGREEMENT
(1) This agreement shall apply to teachers who are employed

within the scope of the Independent Schools’ Teachers’ Award
1976.

(2) The number of employees covered by this agreement is
87.

5.—DATE AND DURATION OF AGREEMENT
(1) This agreement shall come into effect on the 23rd day of

February 2000 and shall apply until 31 December 2001.
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(2) The parties agree to meet no later than six months prior
to the expiration of this agreement, to review it.

6.—RELATIONSHIP TO PARENT AWARD
(1) This agreement shall be read and interpreted in conjunc-

tion with the Independent Schools’ Teachers’ Award 1976 (the
award).

(2) Where there is any inconsistency between this agree-
ment and the award, this agreement will prevail to the extent
of the inconsistency.

7.—SINGLE BARGAINING UNIT
(1) The parties to this agreement have formed a single bar-

gaining unit.
(2) The single bargaining unit has conducted negotiations

with the College and reached full agreement.

8.—OBJECTIVES
The nature and purposes of this agreement are to—

(1) Consolidate and further develop initiatives arising
out of the award restructuring process.

(2) Accept a mutual responsibility to develop and main-
tain a working environment which will ensure that
the teachers become genuine participants and con-
tributors to the College’s aims, objectives and
philosophy.

(3) Enable Staff and Council to work together towards
developing a Strategic Plan for the College. Progress
against the implementation of this plan will be re-
viewed annually by all groups.

(4) Enhance the quality of pastoral care for teachers.
(5) Emphasise the upgrading of professional skills and

knowledge in order to safeguard and improve the
quality of teaching, learning and pastoral care.

(6) Develop and maintain a culture and working envi-
ronment which values teachers as professionals and
ensures that the College is well-positioned to attract
and retain the highest quality teachers.

9.—SALARY RATES
(1) The salary rates prescribed in the Methodist Ladies’

College (Enterprise Bargaining) Agreement 1996 are to be
increased as follows—

1.1.1998 1.1.1999 1.1.2000 1.1.2001
Step $ $ $ $
1 29,041 29,622 30,783 31,655
2 30,805 31,421 32,653 33,577
3 32,570 33,221 34,524 35,501
4 34,606 35,298 36,682 37,721
5 36,506 37,236 38,696 39,792
6 38,135 38,898 40,423 41,567
7 39,762 40,557 42,148 43,341
8 41,798 42,634 44,306 45,560
9 44,037 44,918 46,679 48,000
10 45,869 46,786 48,621 49,997
11 47,495 48,445 50,345 51,770
12 49,532 50,523 52,504 53,990
13 51,567 52,598 54,661 56,208
From 1.1.2000, monetary allowances for major positions of

responsibility will be associated with Step 13 as follows—
Level 1 15% of Step 13 MLC EBA
Level 2 12% of Step 13 MLC EBA
Level 3 10% of Step 13 MLC EBA

From 1.1.2000, monetary allowances for Senior Teachers
will be associated with Step 13 as follows—

Senior Teacher Level 1 3.2% of Step 13 MLC EBA
Senior Teacher Level 2 6.9% of Step 13 MLC EBA
(2) In the event of any safety net adjustment being applied

to the award, such adjustment shall be absorbed into the sal-
ary rates prescribed in this agreement.

10.—GENERAL PRINCIPLES
(1) Professional Development and Curriculum Development
(a) The parties are committed to professional development

and curriculum development needs (whole-of-college, sec-
tional and inter-sectional) being identified systematically and
collaboratively on an annual basis.

(b) The parties acknowledge that professional development
and curriculum development are shared responsibilities which
should be undertaken partly during school time and partly
during teachers’ time in ways which minimise both disrup-
tion to students and additional costs.

(2) Professional Responsibilities
(a) The level of remuneration negotiated in this agreement

reflects the wide range of professional duties and responsi-
bilities expected of teachers at the College.

(b) The parties accept that the following principles and be-
liefs help to define these duties and responsibilities—

(i) The College’s foremost aim in the organisation of
teaching and learning is to meet students’ needs.

(ii) The College offers an holistic educational pro-
gramme which necessitates participation by teachers
in many aspects of the life of the College. The Col-
lege is committed to quality teaching and learning
and a proactive programme of pastoral care.

(iii) The College most effectively achieves its objectives
when there is open communication and mutual trust
between parents, teachers and students. This is de-
veloped in part through classroom contact, but also
necessitates formal and informal liaison between
parents and teachers.

(iv) The College is committed to collaboration in plan-
ning and decision making, because of its potential
to produce superior outcomes.

(v) The College is committed to professional develop-
ment as a foremost means of fostering staff and
achieving continual improvement in the quality and
relevance of the educational programme. It is be-
lieved that the resources needed for professional
development should be provided on a shared basis
by the College and the employees.

(vi) The College is committed to systematic performance
appraisal—

• to encourage regular reflection and feedback
on performance;

• to help ensure that the individual’s goals and
directions remain consistent with the College’s
goals and directions;

• to guide personal and professional develop-
ment;

• to guide career development.
It is recognised that successful application of these
principles and beliefs necessitates a time commit-
ment and active involvement of all staff.

(3) Pastoral Care
The parties are committed to continuing to enhance pasto-

ral care for both students and teachers.
(a) Proactive pastoral care of students is seen as the respon-

sibility of every teacher. To meet this responsibility teachers
will be assisted by a continuing program of professional de-
velopment.

(b) Pastoral care for teachers will support them in balancing
professional and personal responsibilities, recognising that the
circumstances of individual teachers will change from time to
time and throughout their career.

(c) It is acknowledged that in certain circumstances exter-
nal pastoral support for staff may be required. The College
will put in place an Employee Assistance Program to provide
this support.

11.—CONDITIONS OF EMPLOYMENT
(1) Long Service Leave
(a) Notwithstanding the provisions of subclause (1) of Clause

10.—Long Service Leave of the award, from 1st January 1995
a teacher who has completed eight years’ continuous service
with the College shall be entitled to take ten weeks’ long serv-
ice leave on full pay, corresponding with a complete term.

(b) From 1st January 2000 all long service leave will be
required to be taken within twelve months of it falling due,
unless the teacher has indicated in writing his/her intention to
retire within 24 months or unless special circumstances per-
tain which affect the teacher or the College.
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(2) Carer’s Leave Through Sick Leave Credits
In any one year, up to 5 days sick leave could be converted

to carer’s leave and be accessible to staff who are required to
care for family and close relatives.  The College reserves the
right to require a medical certificate if staff wish to convert
sick leave of the current year (instead of accumulated unused).

(3) Self Funded Paid Leave of Absence
Teachers who wish to take self funded paid leave of ab-

sence should apply to the Principal to take up this option.
(4) Special Projects
The parties agree to identify the time implications of spe-

cial projects prior to their possible implementation. Ways of
providing assistance to individuals and/or areas within the
College will be considered and developed as part of planning.
The College agrees to allocate appropriate time for effective
implementation and evaluation.

(5) Consultation
Proposals which affect staffing and work conditions will be

considered in consultation with the parties concerned.
(6) Payment for Relief Teachers
Notwithstanding the provisions of subclause (5) of Clause

11.—Salaries of the award, relief teachers employed for five
days or less may be engaged by the day or half day and paid a
daily rate or pro-rata rate on the basis of the periods worked
in relation to the number of periods in the particular school
day.

12.—DISPUTE RESOLUTION PROCEDURE
A dispute is defined as any questions, disputes or difficul-

ties arising out of this agreement.
The following procedure shall apply to the resolution of

any dispute—
(1) The parties to the dispute shall make reasonable at-

tempts to resolve the matter by mutual discussion
and determination.

(2) If the parties are unable to resolve the dispute, the
matter, at the request of either party, shall be referred
to a meeting between the parties to the agreement
together with any additional representative as may
be agreed by the parties.

(3) If the matter is not then resolved it shall be referred
to the Western Australian Industrial Relations Com-
mission.

13.—NO FURTHER CLAIMS
It is a condition of this agreement that the parties will not

seek any further claims with respect to salaries or conditions
unless they are consistent with the State Wage Case Princi-
ples.

14.—NO PRECEDENT
It is a condition of this agreement that the parties will not

seek to use the terms contained herein as a precedent for other
enterprise agreements, whether they involve the College or
not.

15.—SIGNATORIES
Signed)…COMMON SEAL…(Signed)…
(Signature)
…T I Howe………………………………
(Name of signatory in block letters)
Methodist Ladies’ College
(A body corporate incorporated under
the Uniting Church in Australia Act 1976)

…(Signed)……………COMMON SEAL
(Signature)
Kenneth Li…………Margaret Thomas…
(Name of signatory in block letters)
The Independent Schools Salaried Officers’
Association of Western Australia,
Industrial Union of Workers.

MINISTERIAL CHAUFFEURS ENTERPRISE
BARGAINING AGREEMENT 1999.

No. AG 211 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Transport Workers’ Union of Australia, Industrial Union of
Workers, Western Australian Branch

and

Ministry of Premier and Cabinet

(No. AG 211 of 1999)

Ministerial Chauffeurs Enterprise Bargaining Agreement
1999

16 February 2000.
Order.

HAVING heard Mr G. Ferguson on behalf of the applicant
and Mr G.J. Moore on behalf of the respondent, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT the Ministerial Chauffeurs Enterprise Bargain-
ing Agreement 1999 as filed in the Commission on the
7th day of December 1999 and as amended on the 16th

day of February 2000 be registered on and from the 16th

day of February 2000.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

Schedule.

1.—TITLE
This document shall be known as the Ministerial Chauf-

feurs Enterprise Bargaining Agreement 1999.

2—ARRANGEMENT
1. Title
2. Arrangement
3. Scope
4. Parties to the Agreement
5. Number of employees covered
6. Definitions
7. Duration of the Agreement and Renewal
8. Measures to Improve Productivity, Efficiency, Flex-

ibility and Quality
9. Wages

10. Hours
11. Overtime
12. Excess Travelling Time
13. Meals, Travelling Expenses and Meal Times
14. Annual Leave
15. Public Holidays
16. Sick Leave
17. Carer’s Leave
18. Parental Leave
19. Bereavement Leave
20. Leave without pay
21. Other Leave
22. Long Service Leave
23. Time and Wages Book
24. Contract of Service
25. Limitation of Work
26. Structural Efficiency
27. Motor Vehicle Allowance
28. Salary Packaging
29. Overpayments
30. Dispute Settlement Procedure
31. Signature of Parties to the Agreement

Attachment 1

3.—SCOPE
This Agreement shall apply to all employees engaged by

the Director General of the Ministry of the Premier and Cabi-
net working in the nominated capacity of Ministerial
Chauffeur.
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The parties to this Agreement agree that on and from the
date of registration in the WAIRC, this Agreement will super-
sede the Ministerial Chauffeurs Employment Conditions
Agreement 1991.

4.—PARTIES TO THE AGREEMENT
This Agreement is made between the Director General of

the Ministry of the Premier and Cabinet and the Transport
Workers’ Union of Australia, Industrial Union of Workers,
Western Australian Branch.

5.—NUMBER OF EMPLOYEES COVERED
As at the date of registration the approximate number of

employees covered by this Agreement is 15.

6—DEFINITIONS
In this Agreement, the following terms shall have the fol-

lowing meanings.
“Employee” means the person appointed as a Ministe-

rial Chauffeur.
“Employer” means the Director General of the Minis-

try of the Premier and Cabinet or the representative acting
on behalf of the Director General.

“Family” means a person who is related to the employee
by blood, marriage, affinity of adoption and includes a
person who is wholly or mainly dependent on, or is a
member of the household of, the employee (as defined in
the Equal Opportunity Act 1994 of Western Australia).

“Union” means the Transport Workers’ Union of Aus-
tralia, Industrial Union of Workers, Western Australian
Branch.

“Parties” means the parties who are signatories to this
Agreement.

“WAIRC” means the Western Australian Industrial Re-
lations Commission.

“Agreement” means The Ministerial Chauffeurs Enter-
prise Bargaining Agreement 1999.

“Headquarters” means the Government Garage or for
those employees specifically allocated to a Minister, the
Office of the said Minister.

7.—DURATION OF THE AGREEMENT AND
RENEWAL

This Agreement shall operate from the date of registration
in the WAIRC and shall remain in force for a period of two
years.

During the life of the Agreement the parties will continue to
address a range of issues and reforms specifically aimed at
increasing productivity. The parties agree that these issues will
form the basis of future negotiations.

The Agreement will continue in force after the expiry of the
term until such time as one of the parties withdraws from the
Agreement by notification in writing to the other party and to
the WAIRC or replaces this Agreement with a subsequent
Agreement.

In the event that this Agreement is cancelled the Ministerial
Chauffeurs Employment Conditions Agreement 1991 shall
apply.

8.—MEASURES TO IMPROVE PRODUCTIVITY,
EFFICIENCY, FLEXIBILITY AND QUALITY

The mission of the Ministry of the Premier and Cabinet is
“to ensure that the Premier’s requirements and those of Cabi-
net are met.”

Continuous Improvement
It is agreed that there will be full support and involvement

in the process of continuous improvement. An employee is
expected to contribute to the improvement of performance and
productivity in the Ministry of the Premier and Cabinet by—

• making regular and consistent suggestions to ensure there
is no duplication and double handling and to improve
performance and productivity of the Ministry;

• periodical review of work practices to ensure maxi-
mum productivity gains are obtained from existing
and emerging technologies and undertaking neces-
sary training;

• periodical planning and initiating innovative prac-
tices in the Ministry, subject to approval of the
Employer;

• participating with other employees to ensure the op-
timum utilisation of resources and the effective
operation of the Ministry.

The parties agree that the outputs and measures detailed in
Attachment 1 confirm the initiatives that support the payment
of the wages due on registration of this Agreement.

9.—WAGES
(1) Rates per annum—

First year of adult service $29,259.40
Second year of adult service $29,711.06
Third year of adult service $29,919.52

(2) An employee’s wages shall be paid by the Ministry by
electronic funds transfer of wages into a bank, building soci-
ety or credit union account of the employee’s choice.

(3) The employee’s wage shall be paid fortnightly, but where
the usual pay day falls on a Public Holiday, payment will be
made on the previous working day.

(3) The parties to this Agreement undertake that for the du-
ration of the Agreement, there shall be no further wage increase
sought or granted except for those provided under the terms
of this Agreement.

10.—HOURS
9 DAY FORTNIGHT
(1) The ordinary hours of work for employees covered by

this Agreement shall be 38 per week Monday to Friday inclu-
sive between the hours of 7.30am to 5.30pm worked in
accordance with the following provisions for a seventy six
hour, nine day fortnight.

(a) The ordinary hours of work shall be 76 hours over 9
days exclusive of Saturdays and Sundays with the tenth day
being an unpaid rostered day off.

(b) The core hours to work for a normal day will be 8.00 am
to 5.00pm. Where it is known that overtime is required to be
worked in the morning, the normal hours to work will be 7.30
am to 4.30 pm and where it is known that overtime is required
to be worked in the afternoon, the normal hours to work will
be 8.30 am to 5.30 pm.

(c) The rostered day off shall occur on any day Monday to
Friday and the Senior Transport Officer is responsible for the
preparation of the roster, which will allow one day off in each
ten working day cycle for employees.

(d) The maintenance of the rosters shall be the responsibil-
ity of the Senior Transport Officer and alterations may be made
to meet the needs of the Ministry.

(e) The employer reserves the right to contact employees on
the rostered day off for the purpose of allocating driving du-
ties on the next working day.

(f) Subject to the following, rostered days off will be taken
as they fall due.

(g) Where there is agreement from the employer, employ-
ees may—

(i) accumulate up to three rostered days off;
(ii) subject to operational requirements, accumulate more

than three rostered days off. Where such agreement
is made, the employer can direct the employee to
take the rostered days off at a time suitable to opera-
tional requirements.

(h) Any dispute concerning rosters shall be referred to a
meeting of the parties to this Agreement.

(2) LEAVE AND PUBLIC HOLIDAYS
(a) An employee will not be entitled to claim either sick

leave or compassionate leave in substitution for the rostered
day off.

(b) Where a public holiday falls on a rostered day off, the
following working day shall be observed in lieu of the rostered
day off.

(c) Annual Leave
(i) A period of 190 hours leave with payment of ordi-

nary wages shall be allowed annually to an employee
after a period of twelve (12) months continuous serv-
ice and any period of leave taken by an employee
will be adjusted on the basis of hours normally
worked.

(ii) If after one month’s continuous service in any quali-
fying twelve (12) monthly period, an employee
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lawfully leaves or the employee’s employment is
terminated by the employer through no fault of the
employee, the employee shall be paid 3.64 hours’
pay at the ordinary rate of wage in respect of each
completed week of continuous service in that quali-
fying period.

(d) Long Service Leave
For the purpose of Long Service Leave as prescribed in the

Long Service Leave Conditions for State Government Wages
Employees “Thirteen (13) weeks leave” shall mean 494 hours
leave.

(e) In taking annual leave or long service leave, if an em-
ployee’s entitlement expires part way through a day, the
employee shall have the option of resuming duty for that full
day or take the balance of the day as approved leave without
pay.

(3) REQUIREMENT TO WORK ON ROSTERED DAY
OFF

(a) Where, to meet the needs of the employer, the employee
is required to work for the whole day of the “day off” no
overtime will be paid for work performed during ordinary
hours and that employee will be re-rostered for another day
off duty within the following fortnightly work cycle, on a day
agreed between the employer and employee. The work re-
ferred to in this subclause relates to a whole day’s work. Should
an employee be called out for less than one complete day then
payment will be made in accordance with subclause 11(2),
the provisions for call out on a Monday to Friday.

(b) Overtime provisions will not apply until after the ordi-
nary hours have been worked on each day.

(4) LUNCH BREAK
A daily lunch break of at least 30 minutes shall be taken.

11.—OVERTIME
(1) Where an employee is required to be on duty outside the

ordinary hours of 7.30am to 5.30pm Monday to Friday inclu-
sive, overtime shall be paid at the following rates—

(a) Monday to Friday and Saturday morning before
1200—time and a half for the first two hours and
double time thereafter.

(b) Saturdays after 1200 and Sundays—double time.
(c) Public Holidays as indicated in Clause 15—double

time and a half.
(d) Notwithstanding arrangements entered into as out-

lined in Clause 28 of this agreement, the above rates
will be paid based on the employee’s base wage rate.

(2) RECALL
(a) Where an employee is required for duty on a Saturday,

Sunday, Public Holiday or Rostered Day Off, or is called back
after leaving the employer’s business premises on Monday to
Friday inclusive, such employee shall be paid for a minimum
of 4 hours at the appropriate overtime rates.

(b) For the purpose of this subclause, where an employee is
required to return to duty more than once in a day, each duty
period shall stand alone in respect to the application of mini-
mum period payment except where the second or subsequent
return to duty is within such minimum period.

(3) REST PERIOD AFTER OVERTIME
(a) When overtime is necessary it shall, wherever reason-

ably practicable, be so arranged that the employee has at least
ten consecutive hours off duty between the work of succes-
sive days.

(b) Where an employee works so much overtime between
the termination of the ordinary work on one day and the com-
mencement of the ordinary work on the next day and has not
had at least ten consecutive hours off duty between those times,
such an employee shall, subject to this subclause, be released
after completion of such overtime until that chauffeur has had
ten consecutive hours off duty, without loss of pay for ordi-
nary working time occurring during such absence.

(c) If, on the instructions of the employer an employee
resumes or continues work without having had such ten con-
secutive hours off duty, such employee shall be paid at double
rates for such period until released from duty. Such employee
shall then be entitled to be absent until the employee has had
ten consecutive hours off duty without loss of pay for ordi-
nary working time occurring during such absence.

(4) REASONABLE OVERTIME
(a) The employer may require an employee to work reason-

able overtime at overtime rates and such employee shall work
overtime in accordance with such requirements.

(b) Insofar as is practicable, Saturday and Sunday work shall
be rostered for all employees except for those employees spe-
cifically allocated to a Minister.

(5) STAND-BY OR WAITING TIME
(a) An employee who is required to attend after 5.30pm but

before 7.30am shall after the customary meal break book back
on at 6.15pm and be paid overtime in accordance with
subclause (1).

(b) Where an employee is required to attend after 8.00pm
the recall provisions as contained in subclause (2) shall be
applied.

(6) OVERTIME INTERPRETATION—NON-METRO-
POLITAN DUTY

(a) Where an employee is away from the metropolitan area
on a weekend or on a public holiday, and though not required
to work is required to remain in the area, such employee will
be paid at the appropriate overtime rate for any period which
would otherwise have been ordinary time on an ordinary work-
ing day up to a maximum of 8 hours on any one day.

(b) If an employee referred to in (a) hereof is required for
duty outside of the hours prescribed in that paragraph the nor-
mal overtime provisions will apply.

12.—EXCESS TRAVELLING TIME
(1) An employee required to travel on official business, other

than when carrying out normal driving duties, outside normal
working hours and away from usual headquarters shall be
granted time off in lieu of such actual time spent in travelling
at ordinary rates on weekdays and at time and one half rates
on Saturdays, Sundays and Public Holidays, provided that—

(a) Such travel is undertaken at the direction of the em-
ployer; and

(b) Time off in lieu will not be granted for time spent in
travelling between 11.00pm and 6.00am.

(2) The maximum period, which shall apply, for the grant-
ing of time off in lieu shall be eight hours in any one day.

13.—MEALS, TRAVELLING EXPENSES AND MEAL
TIMES

(1) (a) Country
When an employee is sent on official business outside of

the Metropolitan area or where such a trip necessitates an over-
night stay away from headquarters, an employee will be
reimbursed reasonable actual expenses based on receipts or
as agreed between the employer and the employee.

(b) Metropolitan
(i) Where an employee is required to work before or

after the prescribed working hours on any week day,
or is prevented from returning to headquarters for
lunch when such additional duty necessitates taking
a meal away from the employee’s usual place of resi-
dence or headquarters such employee shall be
reimbursed reasonable actual expenses based on re-
ceipts or as agreed between the employer and the
employee. Provided that the overtime worked be-
fore and after the meal break as contained in
subclause (b) (iii), totals not less than two hours on
each occasion that a meal is claimed.

(ii) A chauffeur required to work on a Saturday, Sunday
or Public Holiday shall, when such additional duty
necessitates taking a meal away from the chauffeur’s
usual place of residence, be reimbursed reasonable
actual expenses based on receipts or as agreed be-
tween the employer and the employee. Provided that
the overtime worked before and after the meal break
as contained in subclause (b) (iii), totals not less than
two hours, on each occasion that a meal is claimed.

(iii) Meal Break
Breakfast 6.00am – 8.00am
Lunch 12.00am – 2.00pm
Dinner 5.00pm – 7.30pm

(2) No more than one and one half hours shall be allowed
for meal times in any one day.
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14.—ANNUAL LEAVE
(1) A period of five consecutive weeks’ leave with payment

of ordinary wages as prescribed shall be allowed for each year
of service to an employee after a period of twelve months
continuous service.

(2) When any Public Holiday falls within an employee’s
period of annual leave and is observed on a day other than
Saturday or Sunday, an additional day for each such Public
Holiday so occurring, will be added to the period of Annual
Leave.

(3) When calculating service for the purposes of Annual
Leave due under this clause, deduction from service shall not
be made for the period an employee is absent on—

(a) Annual Leave
(b) Public Holidays
(c) Approved sick leave with pay.
(d) Approved sick leave without pay except that period

beyond 3 calendar months.
(e) The first six months only of any individual period

of absence on Workers Compensation.
(4) Subject to the convenience of the employer, leave shall

be taken in no more than two periods each year. Where leave
is taken in more than one period, each period shall be in mul-
tiples of five days unless otherwise approved by the employer.

(5) In the event of an employee being employed for only a
portion of a year such employee shall only be entitled to such
holidays on full pay as are proportionate to the length of serv-
ice during that period.

(6) An employee who may resign or be dismissed for any
cause other than for peculation or theft shall be entitled to
receive payment for any annual leave which may have been
due up to the time of resignation or dismissal. This shall in-
clude accrued annual leave duty and pro rata annual leave as
prescribed earlier.

(7) The employer may direct an employee to take accrued
annual leave and may determine the date on which such leave
shall commence.

(8) By agreement in writing between the employer and an
employee, an equivalent benefit payment may be made to the
employee in lieu of taking accrued annual leave.

(9) Annual leave loading will form a part of the fortnightly
salary for the term of the Agreement.

15.—PUBLIC HOLIDAYS
The following days shall be allowed as holidays with pay—

New Year’s Day, Australia Day, Good Friday, Easter Mon-
day, Christmas Day, Boxing Day, Anzac Day, Sovereign’s
Birthday, Foundation Day, Labour Day, provided that the
employer may approve another day to be taken as a holi-
day in lieu of any of the above mentioned days.

When any of the days mentioned falls on a Saturday or on a
Sunday, the holiday shall be observed on the next succeeding
Monday. When Boxing Day falls on a Sunday or a Monday,
the holiday shall be observed on the next succeeding Tues-
day. In each case the substituted day shall be a holiday without
deduction of pay and the day for which it is substituted shall
not be a holiday.

16.—SICK LEAVE
(1) Employee’s are entitled to paid absences due to illness

upon the following basis—
(a) On commencement 38 hours

After 6 months continuous A further 38 hours
service
On completion of 12 months A total of 76
continuous service and on hours on full
completion of each further pay
12 months continuous service

(b) Sick leave not taken accumulates from year to year.
(c) The employer must be notified as early as possible

of non-attendance.
(d) The employer or other person nominated must be

satisfied as to the genuineness of the illness.
(e) A medical certificate is required for more than 2 con-

secutive days illness or more than 38 hours per year.
(2) Where an employee is ill during the period of annual

leave and produces at the time, or as soon as practicable

thereafter, medical evidence to the satisfaction of the employer
that as a result of the illness the employee was confined to his/
her place of residence or a hospital for a period of at least
seven consecutive calendar days, the employer may grant sick
leave for the period during which the employee was so con-
fined and reinstate annual leave equivalent to the period of
confinement.

(3) Where an employee is ill during the period of long serv-
ice leave and produces at the time, or as soon as practicable
thereafter, medical evidence to the satisfaction of the employer
that as a result of illness the employee was confined to his/her
place of residence or a hospital for a period of at least 14
consecutive calendar days, the employer may grant sick leave
for the period during which the employee was so confined
and reinstate long service leave equivalent to the period of
confinement.

(4) An employee who is absent on leave without pay is not
eligible for sick leave during the currency of that leave with-
out pay.

(5) No sick leave shall be granted with pay, if the illness has
been caused by the misconduct of the employee or in any case
of absence from duty without sufficient cause.

(6) Where an employee who has been retired on medical
grounds resumes duty therein, sick leave credits at the date of
retirement shall be reinstated. This provision does not apply
to an employee who has resigned and is subsequently reap-
pointed.

(7) Workers Compensation.
Where an employee suffers a disability within the meaning

of section 5 of the Worker’s Compensation and Assistance
Act, 1981 which necessitates that employee being absent from
duty, sick leave with pay shall be granted to the extent of sick
leave credits. In accordance with section 80 (2) of the Work-
er’s Compensation and Assistance Act, 1981 where the claim
for worker’s compensation is decided in favour of the em-
ployee, sick leave credit is to be reinstated and the period of
absence shall be granted as sick leave without pay.

(8) War Caused Illnesses
(a) An employee who produces a certificate from the De-

partment of Veteran’s Affairs stating that the employee suffers
from war caused illness, may be granted special sick leave
credits of 112 hours 30 minutes (15 standard hour days) per
annum on full pay in respect of that war caused illness. These
credits shall accumulate up to a maximum credit of 337 hours
and 30 minutes (45 standard hour days), and shall be recorded
separately to the employee’s normal sick leave credit.

(b) Every application for sick leave for war caused illness
shall be supported by a certificate from registered medical
practitioner as to the nature of the illness.

(9) Portability
(a) The employer shall credit an employee additional sick

leave credits up to those held at the date that employee ceased
previous employment provided—

(i) immediately prior to commencing employment as
an employee, the employee was employed in the
service of—
(aa) the Commonwealth Government of Australia,

or
(ab) any other State of Australia
(ac) in a State body or statutory authority pre-

scribed by the Public Sector Management Act
1994: and

(ii) the employee’s employment commenced no later
than one week after ceasing previous employment.

(b) The maximum break in employment permitted by
subparagraph (a) (ii) of this subclause, may be varied by the
approval of the employer provided that where employment
commenced more than one week after ceasing the previous
employment, the period in excess of one week does not ex-
ceed the amount of accrued and pro rata annual leave paid out
at the date the employee ceased with the previous employer.

17.—CARER’S LEAVE
(1) An employee with responsibilities in relation to either

members of their family or members of the household who
need their care and support, shall be entitled to used, in ac-
cordance with this clause, up to 5 days per annum without
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loss of pay to provide care and support for such persons when
they are ill.

(2) Any entitlements to carers leave may be deducted from—
(a) accrued sick leave entitlements to a maximum of 5

days per annum.
(b) annual leave entitlements.

(3) Carer’s leave will be available on an hourly basis.
(4) The entitlement to carer’s leave in accordance with this

clause is subject to—
(a) the employee being responsible for the care of the

person concerned; and
(b) the person concerned being a person who is related

to the employee by blood, marriage affinity or adop-
tion and includes a person who is wholly or mainly
dependent on, or is a member of the household of,
the employee.

(5) The employee shall, if required by the employer, estab-
lish by production of a medical certificate or statutory
declaration, the illness of the person concerned and that the
illness is such as to require care by another.

(6) In normal circumstances an employee shall not take
carer’s leave under this clause where another person has taken
leave to care for the same person.

(7) The employee shall, wherever practicable, give the em-
ployer notice prior to the absence of the intention to take leave,
the name of the person requiring care and their relationship to
the employee (where applicable), the reasons for taking such
leave and the estimated length of absence. If it is not practica-
ble for the employee to give prior notice of absence, the
employee shall notify the employer by telephone of such ab-
sence at the first opportunity on the day of absence.

(8) An employee may elect, with the consent of the em-
ployer, to take unpaid leave for the purpose of providing care
to a family or household member whom is ill.

18.—PARENTAL LEAVE
(1) Definition
(a) “Employee” includes full time, part time, permanent and

fixed term contract employee.
(b) “Replacement Employee” is an employee specifically

engaged to replace an employee proceeding on parental leave.
(2) Eligibility for Parental Leave
(a) An employee is entitled to a period of up to 52 weeks

parental leave in respect of the birth of a child to the em-
ployee or the employee’s spouse/partner.

(b) Where the employee applying for the leave is the part-
ner of a pregnant spouse one weeks leave may be taken at the
birth of the child concurrently with parental leave taken by
the pregnant employee.

(c) An employee adopting a child under the age of five years
shall be entitled to three weeks parental leave at the placement of
the child and a further period of parental leave up to a maximum of
52 weeks. Where both partners are employed by the agency, the
three-week leave period may be taken concurrently.

(d) An employee seeking to adopt a child shall be entitled to
two days unpaid leave for the employee to attend interviews
or examination required for the adoption procedure. Employ-
ees working or residing outside Perth metropolitan area are
entitled to an additional days leave. The employee may take
any paid leave entitlement in lieu of this leave.

(3) Other Leave Entitlements
(a) An employee proceeding on parental leave may elect to

utilise any accrued annual leave or accrued long service leave
for the whole or part of the period of parental leave or extend
the period of parental leave with such leave.

(b) An employee may extend the maximum period of pa-
rental leave with a period of leave without pay subject to the
employer’s approval.

(c) An employee on parental leave is not entitled to paid
sick leave and other paid award absences except where other-
wise provided for in this clause.

(d) Where the pregnancy of an employee terminates other
than by the birth of a living child then the employee shall be
entitled to such period of paid sick leave or unpaid leave for a
period certified as necessary by a registered medical practi-
tioner.

(e) Where a pregnant employee not on parental leave suf-
fers illness related to the employee pregnancy or is required
to undergo a pregnancy related medical procedure the em-
ployee may take any paid sick leave to which the employee is
entitled or such further unpaid leave for a period certified as
necessary by a registered medical practitioner.

(4) Notice and Variation
(a) The employee shall give not less than four week’s notice

in writing to the employer of the date the employee proposes
to commence maternity leave stating the period of leave to be
taken. Every period of maternity leave shall be supported by a
certificate from a registered medical practitioner which shall
indicate the expected date of birth.

(b) An employee seeking to adopt a child shall not be in
breach of subclause (a) as a consequence of failure to give the
stipulated period of notice, if such failure is due to the re-
quirement of the adoption agency to accept earlier or later
placement of a child, or other compelling circumstances.

(c) An employee proceeding on parental leave may elect to
take a shorter period of maternity leave and may at any time
during that period of leave elect to reduce or extend the pe-
riod stated in the original application provided four weeks
written notice is provided.

(d) Not withstanding subclause (c) hereof, the minimum
period of absence on maternity leave shall be six weeks be-
fore the expected date of birth and end six weeks after the day
on which the birth has taken place, however an officer may
apply to the employer to vary this period provided the appli-
cation is supported by a certificate from a registered medical
practitioner indicating that the employee is fit to continue or
resume duty.

(5) Transfer to Safe Job
(a) Where illness or risks arising out of pregnancy or haz-

ards connected with the work assigned to the employee make
it inadvisable for the employee to continue in her present du-
ties, the duties shall be modified or the employee may be
transferred to a safe position of the same classification until
the commencement of maternity leave.

(b) If the transfer to a safe position is not practicable, the
employee may take leave for such period as is certified neces-
sary by a registered medical practitioner.

(6) Replacement Employee
Prior to engaging a replacement employee, the employer

shall inform the person of the temporary nature of the em-
ployment and the entitlements relating to return to work of
the employee on parental leave.

(7) Return to work
(a) An employee shall confirm the intention to return to work

by notice in writing to the employer not less than four weeks
prior to the expiration of the period of parental leave.

(b) An employee on return from parental leave shall be en-
titled to the position that the employee occupied immediately
prior to proceeding on parental leave. Where an employee
was transferred to a safe job pursuant to subclause (5) hereof
the employee is entitled to return to the position occupied
immediately prior to the transfer.

(c) An employee may return on a part-time basis to the same
position occupied prior to the commencement of leave.

(d) An employee who has returned on a part-time basis may
revert to full time employment at the same classification level
within one year of the recommencement of work.

(8) Effect of leave on Employment Contract
(a) Fixed Term Contract
An employee employed for a fixed term contract shall have

the same entitlement to parental leave however the period of
leave granted shall not extend beyond the term of that con-
tract.

(b) Continuous Service
Absence on parental leave shall not break the continuity of

service of an employee but shall not be taken into account in
calculating the period of service for any purpose under the
relevant award or this agreement.

(c) Termination of Employment
An employee on parental leave may terminate employment

at any time during the period of leave by written notice in
accordance with this agreement.
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An employer shall not terminate the employment of an em-
ployee on the grounds of the employee’s application for
parental leave, or absence on parental leave, but otherwise the
rights of the employer in relation to termination of employ-
ment are not affected.

19.—BEREAVEMENT LEAVE
(1) Entitlement
Subject to subclause (4), of this clause, on the death of—

(a) the spouse or de-facto spouse of an employee;
(b) the child or step child of an employee;
(c) the parent or step parent of an employee; or
(d) any other person who, immediately before that per-

son’s death, lived with the employee as a member of
the employee’s family.

The employee is entitled to paid bereavement leave of up to
2 days.

(2) The 2 days need not be consecutive.
(3) Bereavement leave is not to be taken during a period of

any other kind of leave.
(4) Proof In Support of Claim for Leave
An employee who claims to be entitled to paid leave under

this clause is to provide to the employer, if so requested by
the employer, evidence that would satisfy a reasonable person
as to—

(a) the death that is the subject of the leave sought; and
(b) the relationship of the employee to the deceased per-

son.

20.—LEAVE WITHOUT PAY
The employer may grant to an employee, leave without pay

for any period up to 12 months where other leave credits are
exhausted, having regard for the operational requirements of
the organisation.

21.—OTHER LEAVE
In accordance with departmental policies, the employer may

grant special leave for Study, International Sporting Event,
Training with the Military Forces or for other special pur-
poses.

22.—LONG SERVICE LEAVE
(1) An employee who has completed ten years continuous

service shall be entitled to thirteen weeks’ long service leave
on full pay.

(2) For each subsequent period of seven years continuous
service an employee shall be entitled to an additional thirteen
weeks long service leave on full pay.

(3) In all matters not herein expressly provided for, the long
service leave conditions applicable to Government wages
employees generally shall apply.

(4) By agreement in writing with the employer, an equiva-
lent benefit payment may be accepted by an employee in lieu
of taking long service leave, provided that one full entitle-
ment is taken for each 15 years of service.

23.—TIME AND WAGES BOOK
(1) The employer shall provide a time and wages book, which

shall be kept at a place where it is easily accessible to the
employee.

(2) This book shall make provision for—
(a) the name of each employee;
(b) time of start and finish for each day
(c) hours worked by the employee;

(3) The employer and employee shall be jointly responsible
for the correct daily posting of the book

(4) All hours worked outside of the ordinary hours of work
shall be duly authorised in the time and wages book by a per-
son acting for and on behalf of the employer.

24.—CONTRACT OF SERVICE
(1) The contract of service shall be monthly and shall be

terminable by one month’s notice, or by the payment or for-
feiture of one month’s pay in lieu of such notice, on either
side.

(2) The provisions of subclause (1) hereof do not affect the
employer’s right to dismiss an employee for misconduct,

breach of the code of conduct, refusal or neglect to obey a
lawful order, carelessness in the performance of the duties or
where an employee is convicted of an offence, which in the
employer’s view in that particular circumstance, make it inap-
propriate to continue to employ that employee. Dismissal in
such instances entitles the employee to wages up to the time
of dismissal only.

25.—LIMITATION OF WORK
(1) No employee shall take part in any limitation of work.
(2) An employee shall carry out car detailing and polishing

as directed by the employer during the times when the em-
ployee is not required for the work that comprises the major
and substantial duties of their employment.

26.—STRUCTURAL EFFICIENCY
(1) It is a term of this Agreement that the Union undertakes,

for the duration of the Principles determined by the Commis-
sion in Court Session, not to pursue any extra claims, award
or over-award except when consistent with the State Wage
Principles.

(2) (a) The parties will negotiate to ensure that employees
operate as flexibly as possible in order to meet the Ministry’s
requirements.

(b) Employees are to perform a wider range of duties in-
cluding work that is incidental or peripheral to their main tasks
or functions.

27.—MOTOR VEHICLE ALLOWANCE
Where the employer has approved of the employee using

his/her private vehicle for departmental business, the employee
shall be entitled to reimbursement of expenses in accordance
with the rates from time to time specified in the Public Serv-
ice Award 1992 or its replacement.

28.—SALARY PACKAGING
(1) An employee may, by agreement with the employer, en-

ter into a salary packaging arrangement in accordance with
the Ministry of the Premier and Cabinet Flexible Remunera-
tion Packaging Arrangements.

(2) Salary packaging is an arrangement whereby the entitle-
ments under this Agreement, contributing toward the Total
Employment Cost (as defined) of an employee, can be re-
duced by and substituted with another, or other benefits.

(3) For the purpose of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits ag-
gregated to a total figure or TEC, less the cost of Compulsory
Employer Superannuation Guarantee contributions.

The TEC for the purposes of salary packaging, is calculated
by adding—

(a) The base salary;
(b) Other cash allowances, eg overtime;
(c) Non cash benefits, eg superannuation, motor vehi-

cles etc;
(d) Any Fringe Benefit Tax liabilities currently paid; and
(e) Any variable components, eg performance based in-

centives (where they exist).
(4) Where an employee enters into a salary packaging ar-

rangement they will be required to enter into a separate written
agreement with the employer that sets out the terms and con-
ditions of the arrangement.

(5) The salary packaging arrangement must be cost neutral
in relation to the total cost to the employer.

(6) The salary packaging arrangement must comply with
relevant taxation laws and the employer will not be liable for
additional tax, penalties or other costs payable or which may
become payable by the employee.

(7) In the event of any increase or additional payments of
tax or penalties associated with the employment of the em-
ployee or the provision of employer benefits under the salary
packaging agreement, such tax, penalties and any other costs
shall be borne by the employee.

(8) In the event of significant increases in Fringe Benefit
Tax liability or administrative costs relating to arrangements
under this clause, the employee may vary or cancel a salary
packaging arrangement.

(9) The cancellation of salary packaging will not cancel or
otherwise affect the operation of this Agreement.
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(10) An employer shall not unreasonably withhold agree-
ment to salary packaging on request from an employee.

(11) The Dispute Settlement Procedures contained in this
Agreement shall be used to resolve any dispute arising from
the operations of this clause. Where such a dispute is not re-
solved, either party may refer the matter to the Western
Australian Industrial Relations Commission.

29.—OVERPAYMENTS
(1) Where an employee is paid for work not subsequently

performed or is overpaid in any other manner, the employer,
in accordance with the Ministry’s policy on the management
of overpayments, is entitled to make adjustment to the subse-
quent salaries of the employee.

(2) One-off Overpayments
Subject to subclauses (4) and (5) hereof, one-off-

overpayments may be recovered by the employer in the pay
period immediately following the pay period in which the over-
payment was made or in the period immediately following
the pay period in which it was discovered that an overpay-
ment occurred.

(3) Cumulative Overpayments
Subject to subclauses (4) and (5) hereof, cumulative

overpayments may be recovered by the employer at a rate
agreed by the employer and the employee, provided that the
rate at which the overpayment is recovered is not at a lesser
rate than the rate at which it was overpaid until the full amount
is repaid. Where practical, any recovery involving cumulative
overpayments should be concluded within the financial year
the payroll error occurred, for taxation purposes.

(4) In exceptional circumstances, other arrangements for the
recovery of overpayments may be agreed between the em-
ployer and the employee.

(5) The employer is required to notify the employee of the
intention to recover an overpayment and to consult with the
employee as to the appropriate recovery rate.

30.—DISPUTE SETTLEMENT PROCEDURE
Any question, dispute or difficulty as to the interpretation

and/or implementation of this Agreement the following pro-
cedures shall apply—

(1) The employee concerned and/or the union repre-
sentative shall discuss the matters with the immediate
supervisor in the first instance. A union representa-
tive or workplace delegate may accompany an
employee.

(2) If the matter is not resolved within 5 working days
following the discussion in accordance with
subclause (1) hereof the matter shall be referred by
the union representative to the Employer or his/her
nominee for resolution.

(3) If the matter is not resolved within 5 working days
of the union representative’s notification of the dis-
pute to the Employer it may be referred by either
party to the Western Australian Industrial Relations
Commission.

(4) The same procedure as outlined in subclauses (1),
(2) and (3) shall be used to resolve disputes or griev-
ances of any kind throughout the life of this
Agreement.

31.—SIGNATURE OF PARTIES TO THE AGREEMENT
Signed by
Director-General
Ministry of the Premier and Cabinet: M.C. Wauchope
In the presence of: G. Moore
Signed by
Secretary
Transport Workers’ Union of Australia,
Industrial Union of Workers,
Western Australian Branch: J. McGiveron
In the presence of: A. Owens
Signed this 26th day of November 1999

ATTACHMENT 1
Output Measure

Number 1
The government fleet is now leased instead of owned by
government.  This has meant that the chauffeurs no longer
have to perform minor repairs etc.  There has been a
resultant reduction in FTE at the Garage and an increase in
productivity as the chauffeurs have been able to perform
other duties.

Cost savings alone in reducing the
Government Garage by 1 FTE (including on
costs)

Number 2
Petrol sales at the Government Garage ceased in 1995, fuel
is now purchased through arrangements with the leasing
agreement.  A resultant reduction in FTE at the Garage has
occurred.

Cost savings in 1 FTE (including on costs) for
a Bowser Attendant

Number 3
The Ministry’s car fleet has increased in size from 70 to
230 cars since 1993.  This has resulted in the
approximately one chauffeur being required to care for 11
cars where previously it was one chauffeur per 3 cars.
This has meant an increase in efficiency as there has been
no corresponding increase in chauffeurs.

The vehicles are thoroughly cleaned each
Monday with window cleaning and refuelling
daily.  The estimated time for this would be 2
hours per week.  Therefore an increase of at
least 14% in the number of vehicles cared for
by the Government Garage would result in an
increase in efficiency.

Number 4
The chauffeurs have been issued with individual mobile
phones, which has resulted in an increase in productivity
by having the chauffeurs contactable at all times.

Depending on the individual and the situation,
the mobile phones can save considerable
management and personnel time in addition to
savings on petrol and wear and tear on the
vehicles.  The chauffeurs used to have at least
half an hour “down time” per week due to lack
of communication.

Number 5
Four of the chauffeurs are located at Ministerial Offices
and perform administrative duties during times when they
are not required to drive.  This has meant that the
Ministerial Office has not had to obtain additional services
from outside the office.

These duties comprise of approximately15%
of the weekly duties.  This would equate to a
total of 60% of an Administrative Assistant
FTE in the Ministerial Office.
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NESTLE AUSTRALIA LTD KEWDALE
WAREHOUSES SDA AGREEMENT 1999.

AG 21 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Shop, Distributive and Allied Employees’
Association of Western Australia

and

Nestle Australia Ltd.

AG 21 of 2000.

Nestle Australia Ltd Kewdale Warehouses.

SDA Agreement 1999.

COMMISSIONER S WOOD.

25 February 2000.
Order.

HAVING heard Mr P Winter on behalf of the applicant and
Ms C Natta on behalf of the respondent, and by consent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties as
lodged in the Commission on the 9th day February of
2000 entitled Nestle Australia Ltd Kewdale Warehouses
SDA Agreement 1999 is hereby registered;

AND replaces AG 328 of 1997 Nestle Confectionary
(A division of Nestle Australia Ltd ACN 000 011 316)
69 Kewdale Road Warehouse Site Agreement 1997, AG
337 of 1995 Nestle Confectionary Limited 69 Kewdale
Road Warehouse Site Agreement 1995 and AG 61 of 1993
Nestle Confectionery Limited 69 Kewdale Road Ware-
house Site Agreement 1993 which are hereby cancelled.

(Sgd.) S. WOOD,    
[L.S.] Commissioner.

———

1.—TITLE
This Agreement shall be titled the Nestle Australia Ltd

Kewdale Warehouses – SDA Agreement 1999.
This Agreement replaces the—

• Nestle Confectionery (A division of Nestle Australia
Ltd ACN 000 011 316), 69 Kewdale Road Ware-
house Site Agreement 1997;

• Nestle Confectionery Limited 69 Kewdale Road
Warehouse Site Agreement 1995;

• Nestle Confectionery Limited 69 Kewdale Road
Warehouse Site Agreement 1993.

2.—ARRANGEMENT
1. TITLE
2. ARRANGEMENT
3. PARTIES TO THE AGREEMENT
4. APPLICATION AND OPERATIONS
5. AIMS AND OBJECTIVES OF THE AGREEMENT
6. CORE VALUES
7. AGREED IMPROVEMENTS
8. GRIEVANCE HANDLING PROCEDURE
9. JOINT CONSULTATIVE COMMITTEE

10. PERFORMANCE MEASUREMENT
11. TRAINING
12. CASUAL & TEMPORARY EMPLOYMENT
13. CLASSIFICATION STRUCTURE
14. PAYMENT
15. REDUNDANCY
16. SIGNATURE

3.—PARTIES TO THE AGREEMENT
The parties to this Agreement are—

(a) Nestle Australia Ltd. A.C.N. 000 011 316, (“the
Company”);

(b) The Shop, Distributive and Allied Employees’ As-
sociation of Western Australia, (“the Union”)

4.—APPLICATION AND OPERATIONS
(1) This Agreement shall apply to all warehouse employees

of Nestle Australia Ltd. A.C.N. 000 011 316, at 69 and 172
Kewdale Road, Kewdale, Perth, Western Australia.

New employees will be required to sign a copy of this Agree-
ment in acknowledgment of reading and accepting the
conditions of this Agreement and Award.

(2) This Agreement is supplementary to and should be read
and interpreted wholly in conjunction with The Shop and
Warehouse (Wholesale and Retail Establishments) State Award
1977 (No. R32 of 1976) as varied from time to time, (“the
Award”).

(3) Where this Agreement and the Award deal with the same
subject matter in different ways, this Agreement shall over-
ride the conflicting provisions. Where the Agreement is silent
on any matter the award shall prevail.

(4) This Agreement shall operate from the beginning of the
first full pay period to commence on or after 21st October
1999 for a period of two years.

(5) The parties agree to commence negotiations for a new
Agreement at least one month prior to the expiry of this Agree-
ment. The considerations of this new Agreement will focus
on, amongst other considerations, the improvements, indica-
tors and gains in productivity during the life of this Agreement
with a view to sharing these with the employees.

(6) The parties will oppose any applications by other par-
ties to be joined to this agreement.

(7) Approximately 12 employees will be bound by this
Agreement upon registration.

5.—AIMS AND OBJECTIVES OF THE AGREEMENT
The aim of the Company is to maintain an environment of

mutual respect and trust between management and employ-
ees, so as to establish a platform on which future company
development can be based.

The objective of this agreement is to achieve an increase in
productivity, profitability and increased work flexibility. The
Agreement will benefit employees through the passing on of
benefits in the form of improved remuneration, greater job
satisfaction through training and the ability to personally in-
fluence workplace activity, product quality and levels of output.

Objectives will be achieved by way of—
(a) A team approach that allows the employees to have

the greatest flexibility to improve the efficiency and
productivity of the enterprise, by ensuring that la-
bour practices are more closely attuned to the current
and future needs and objectives of the enterprise.
The only constraint will be the ability of employees
to work and operate equipment in a safe manner in
accordance with their skills and qualifications and
any legal requirements.

(b) Maintaining a training and work system which pro-
vides support for all individuals, adding to their
existing skills and developing a broader range of
skills, thereby providing enhanced career prospects
and higher rewards for employees within National
Competency Standards.

(c) Creating a quality environment which is flexible and
responsive to customers needs and well placed to
meeting changing markets and technology.

(d) Establishing a working environment and consulta-
tive arrangement in which all employees will be
committed to participating in an on-going change
process through individual contribution and team-
work. Changes will be discussed and evaluated by
all members for genuine agreement to be reached.
The Union will be involved wherever requested by
the members or in accordance with Clause 44—In-
troduction of Change of the Award.

(e) Achieving the resolution of conflict without loss to
any party.

6.—CORE VALUES
The Company and their employees are jointly committed to

making the Company a fully competitive manufacturer and
marketer of quality confectionery products for the Australian
and Export Markets.
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The Core values that are fundamental to this commitment
are as follows—

1. Products will be of consistent quality that meets the
customer needs.

2. All employees individually and through teamwork
will be involved in attaining Company’s goals.

3. Focus will be on continuous improvement and cus-
tomer service.

4. There will be trust, open and honest 2-way commu-
nications.

5. High ethical standards will be maintained.
6. Benefits that flow from success will be shared.

7.—AGREED IMPROVEMENTS
It is acknowledged that employees at this Enterprise have

shown a willingness to establish work practices which already
contribute to the effective operation of the Warehouse.

For the purpose of increasing productivity, agreement has
been reached for employees to perform a wider range of tasks
and participate in additional training.

(1) Employees will perform all work as is required of them
by the Company to the level of their skills and competency
and will accept instruction and direction from authorised per-
sonnel.

(2) Materials handling equipment and vehicles will be op-
erated by any employee providing such employees are licensed
and competent to use this equipment.

(3) All employees will participate in the inventory control
and handling of merchandise material within the normal scope
of duties.

(4) Employees will be equipped, through training, to par-
ticipate in using Electronic Data Processing equipment and
the maintenance of freight registers and other information
collection according to the scope of their skills and compe-
tence.

(5) All employees will participate in the handling of liquid
bulk industrial products within the scope of normal duties,
providing that after training the employee demonstrates proven
competency to operate the equipment.

(6) Employees will perform duties within the distribution
operation to ensure a continuous performance of tasks and no
employee will be idle.

(7) Employees will learn other functions to relieve in other
positions when other employees may be absent.

8.—GRIEVANCE HANDLING PROCEDURE
(1) The following procedure shall be observed for handling

grievances and settling disputes, questions or difficulties.
Step 1: In the first instance the employee and if they wish

their Accredited Union Representative shall explain and dis-
cuss the problem with their immediate supervisor.

Step 2: If the matter is not resolved, then the employee and
if they wish their Accredited Union Delegate and the immedi-
ate supervisor shall discuss the problem with the State
Manager. These discussions should take place within 24 hours
or such other period as is agreed with the Accredited Union
Representative.

Step 3: If the matter has still not been resolved, then it should
be referred to the Local Union Official.

Step 4: If the matter has still not been settled it shall be
submitted for a formal exchange between the State Manager,
the Supervisor and Authorised Union Official and the em-
ployee and if they wish their Accredited Union Delegate.

Step 5: Without prejudice to either party and except where a
bona-fide safety issue is involved, work shall continue in ac-
cordance with this Agreement while matters in dispute are
being negotiated. Nothing in this clause shall operate to the
prejudice of an employee’s safety.

Step 6: If the matter is still not settled, it may be referred to
the Western Australian Industrial Relations Commission by
either party provided that it is open to either party at any time

to seek the assistance of the Western Australian Industrial
Relations Commission in resolving any dispute, provided that
persons involved in the question, dispute or difficulty will
confer amongst themselves and make reasonable attempts to

resolve the question, dispute or difficulty before taking those
matters to the Commission.

(2) Where it is decided that an employee shall be dealt with
under the disciplinary procedure the following steps shall be
taken—

(a) The Company will counsel the employee before dis-
ciplinary action is taken.

(b) The usual process will include three warnings, one
verbal followed by two written. This may be varied
where the circumstances require it.

(c) These warnings will be valid for a reasonable pe-
riod of time depending on the seriousness of the
matter over which the warning is given.

(d) Where the employee requests it, he shall have a wit-
ness of his choice, who may be the official union
representative.

(e) At each stage of the process the employee will be
informed of the problem concerned and be given an
opportunity to put his/her own position.
None of the above prevents the Company from sum-
marily dismissing an employee for serious and
willful misconduct. Examples of this may include
dishonesty in connection with their work, fighting,
or refusal of a reasonable and lawful direction.

9.—JOINT CONSULTATIVE COMMITTEE
(1) Membership
A Joint Consultative Committee shall continue to operate

comprising—
Two Employee representatives; and
Two Management Representatives.

Where a committee member is not able to attend a meeting,
a substitute will, where possible, attend in that member’s place.

The two employee committee members will be elected to
their positions from amongst their fellow employees.

(2) Objectives
The objective of the Joint Consultative Committee are the

maintenance and expansion of the business and welfare of all
employees. Key issues would include, but not be restricted to,
the following—

A) Identification of Inefficient Work Practices
B) Improvement in Quality of Service
C) Reduction in Absenteeism
D) Reduction in Staff Turnover
E) Job Rotation
F) Job Sharing
G) Work Organisation
H) Job Re-design & implementation of Work Teams
I) Training Requirements Criteria & Assessment
J) Introduction of Technology

K) Equal Employment Opportunity Program
L) Work life and Family Issues

M) Flexibility of Hours & Roster Days Off.
(3) Decision Making
All decisions made by the Committee must take account of

the following Seven Way Test—
1. Will it improve efficiency and productivity?
2. Will it meet the current and future needs and objec-

tives of the enterprise?
3. Will it support individuals to add to their skills and

enhance career prospects and higher rewards?
4. Will it create a quality environment and meet cus-

tomer needs?
5. Will it ensure that the Company becomes a world

competitive enterprise?
6. Will it involve all employees in an ongoing change

process through individual contribution and team-
work?

7.  Will it achieve the resolution of conflict without loss
to any party?

None of the above should be adversely affected. One or more
must be positively affected.
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The views of the employees and the deliberations of the
Joint Consultative Committee will be taken into account be-
fore management makes final decisions.

The Joint Consultative Committee is not an Industrial Rela-
tions Body and will not deal with the settlement of Industrial
Relations grievances and/or issues and is not empowered to
deal with matters which would require variations to the Agree-
ment.

(4) Quorum
A quorum will consist of at least one management repre-

sentative and one employee representative.
(5) Agenda
Suggestions for the Agenda can be made by any employee

to any of the members of the Joint Consultative Committee.
The Agenda will be distributed to the union and members prior
to the next schedule meeting.

(6) Minutes
Minutes of the Joint Consultative Committee shall be drafted

within 24 hours for verification by Committee members and
for all employees within 48 hours. A copy of the minutes will
be forwarded to the Union Office at the same time as it is
made available to the employees.

(7) Training and Preparation Time
It is agreed that the members of the Joint Consultative Com-

mittee will have access to appropriate union or other
appropriate training courses in order to prepare them to work
effectively within the Joint Consultative Committee. Mem-
bers attending agreed courses will be paid for all ordinary
time.

The employee members of the Joint Consultative Commit-
tee shall have adequate time for meeting prior to the Joint
Consultative Committee meeting to prepare their reports and
input based on the Agenda.

10.—PERFORMANCE MEASUREMENT
The Joint Consultative Committee shall establish Perform-

ance Improvement Indicators to measure gains in productivity,
efficiency, flexibility and customer service.

These indicators will consist of, but not be restricted to, the
following areas—

1. Warehouse Productivity
2. Equipment Utilisation.
3. Delivery Service & Truck Utilisation
4. Stocktake Accuracy
5. Stocktake Cost Variance
6. Damaged Goods
7. Energy Usage
8. Lost & Stolen Goods
9. Absenteeism

10. Lost Time hours and Light Duty hours
The Management and employees agree to establish, moni-

tor and chart these indicators. Performance against these
measures will be reviewed on a regular basis with employees
through the consultative arrangement and subsequent teams.

11.—TRAINING
Employees will be trained to achieve their potential and to

meet the needs of the enterprise. This will be in accordance
with standards and accreditation established by the National
Training Council and the relevant Industry Training Council
including on site training by the Enterprise to provide a career
path for employees.

A high priority of this Agreement is the introduction of work
teams that provides variety and skills for the individual to
take full ownership of their assigned tasks.

The Joint Consultative Committee will identify training re-
quirements that are specific to the enterprise and in accordance
with the Company Core Values and Objectives.

12.—CASUAL & TEMPORARY EMPLOYMENT
(1) It is agreed by the parties that the concept of permanent

employment opportunities should be pursued.
It is also recognised that temporary employment and casual

employment are necessary to maintain flexibility and com-
petitiveness during sales cycle peaks and troughs.

Casual employees may be appointed to fill short term va-
cancies.

(2)(a) Temporary employees—employees who work a full
week, but are engaged for a fixed term—may also
be hired. The fixed term nature of employment may
be brought about by, but not limited to, the follow-
ing factors—
replacing an employee absent on maternity leave;
long term illness;
accidents rendering an employee absent for an ex-
tended term;
covering seasonal delivery requirements.

(b) Periods of Temporary employment shall—
(i) not be less than one month provided that the

minimum engagement may be 2 weeks where
the sole purpose is the replacement of an em-
ployee on annual leave;

(ii) not be more than 12 months’ duration; and
(iii) not run consecutively.

(c) Prior to commencement of a period of Temporary
employment, the employee shall be advised in writ-
ing of the nature of the work, the hours to be worked,
the proposed weekly earnings and the commencing
and ceasing dates of their Temporary employment.

(d) Temporary employment may be terminated by ei-
ther party in accordance with the provisions of Clause
20—Contract of Employment and Termination of
the Award.

(3) Not withstanding anything else in this agreement or the
award, a casual employee may be offered a 12 month contract
of employment.

13.—CLASSIFICATION STRUCTURE
For the purpose of giving employees career opportunities,

through improved performance by the acquisition of additional
skills and knowledge, a classification structure is to be imple-
mented.

These classification definitions acknowledge National Com-
petency Standards.

STOREWORKER GRADE 1
POINTS OF ENTRY

* New Employee
SKILLS/DUTIES

1. Responsible for the quality of their own work subject to
detailed direction.

2. Works in a team environment and/or under routine super-
vision.

3. Undertakes duties in a safe and responsible manner.
4. Exercises discretion within their level of skills and train-

ing.
5. Possesses basic interpersonal and communication skills.
6. Indicative of the tasks which an employee at this level

may perform are the following—
* Storing and packing of goods and materials in ac-

cordance with appropriate procedures and/or
regulations;

* Preparation and receipt of appropriate documenta-
tion including liaison with suppliers;

* Allocating and retrieving goods from specific ware-
house areas;

* Basic operation of V.D.U. or similar equipment;
* Periodic stock-checks;
* Responsible for housekeeping in own work environ-

ment;
* Use of non licensed material handling equipment;
* Use of non licensed material handling equipment,

excluding forklifts.
PROMOTIONAL CRITERIA
An Employee remains at this level until they are capable of

effectively performing, through assessment or appropriate
certification, the tasks required of this function so as to en-
able them to progress to the next level as a position becomes
available.
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STOREWORKER/DRIVER GRADE 2
POINTS OF ENTRY

* Storeworker Grade I
* Proven and demonstrated skills (including as appro-

priate, appropriate certification) to the level required
of this grade.

SKILLS/DUTIES
1. Able to understand detailed instructions and work from

procedures.
2. Able to work in a team environment under limited super-

vision.
3. Responsible for quality of their own work.
4. Possesses sound interpersonal and communication skills.
5. Indicative of the tasks which an employee at this level

may perform are the following—
* accredited operation of all appropriate materials han-

dling equipment;
* licensed operation of vehicles;
* use of tools and equipment within the warehouse

(basic non-trades maintenance);
* V.D.U. operation at a level higher than that of an

employee at Storeworker 1 level.
PROMOTIONAL CRITERIA
An employee remains at this level until they are capable of

effectively performing, through assessment or appropriate
certification, the tasks required of this function so as to be
able to progress to the next level as a position becomes avail-
able.

STOREWORKER/DRIVER GRADE 3
POINTS OF ENTRY

* Storeworker Grade 2
* Proven and demonstrated skills (including as appro-

priate, appropriate certification) to the level required
of this grade.

SKILLS/DUTIES
1. Understands and is responsible for quality control stand-

ards.
2. Possess an advanced level of interpersonal and commu-

nication skills.
3. Competent keyboard skills.
4. Sound working knowledge of all warehousing/stores du-

ties performed at levels below this grade, exercises discretion
within scope of this grade.

5. May perform work requiring minimal supervision either
individually or in a team environment

6. Indicative of the tasks which an employee at this level
may perform are the following—

* use of a V.D.U. for purposes such as the mainte-
nance of a deposit storage system information input/
retrieval, etc, at a level higher than Grade 2;

* operation of all materials handling equipment & ve-
hicles under license;

* development and refinement of a store layout includ-
ing proper location of goods and their receipt and
dispatch.

* employee who is responsible for the supervision of
and the responsibility for the conduct of work of up
to 10 employees.

PROMOTIONAL CRITERIA
An employee remains at this level until they are capable of

effectively performing, through assessment of appropriate
certification, the tasks required of this function so as to be
able to progress to the next level as a position becomes avail-
able.

STOREWORKER/DRIVER 4
POINTS OF ENTRY

* Storeworker Grade 3
* Proven and demonstrated skills to the level required

by this grade.

SKILLS/DUTIES
1. Recommends Quality Control Standards and activities

and is responsible for routine procedures.
2. Understands and, is responsible for a functional area

within a  warehouse.
3. Demonstrates an advanced level of interpersonal and com-

munication skills.
4. Ability to lead team activities and provide induction train-

ing to new employees or temporary labour.
5. Is fully conversant with all warehouse procedures rel-

evant to the enterprise.
6. Indicative of the tasks which an employee at this level

may perform are the following—
* all functions of a storeworker Grade 3;
* use of electronic equipment to validate accuracies

of an inventory system;
* trained in the use of materials handling equipment

and or vehicles under licence;
* communicates with suppliers, customers and man-

agement with respect to distribution operations
PROMOTIONAL CRITERIA
An employee remains at this level until they are capable of

effectively performing, through assessment of appropriate
certification, the tasks required of this function so as to be
able to progress to the next level as a position becomes avail-
able.

STOREWORKER GRADE 5
POINTS OF ENTRY

* Storeworker Grade 4
* Proven and demonstrated skills to the level required

of this grade.
SKILLS/DUTIES
1. Implements quality control techniques and procedures.
2. Understands and is responsible for a warehouse or a large

section of a warehouse.
3. Highly developed level of interpersonal and communica-

tion skills.
4. Ability to supervise and provide direction and guidance

to other employees including the ability to assist in the provi-
sion of on-the-job training and induction.

5. Exercises direction within the scope of this grade.
6. Exercises skills attained through the successful comple-

tion of an appropriate warehousing certificate.
7. Indicative of the tasks which an employee at this level

may perform are the following—
* liaising with management, suppliers and customers

with respect to stores operations;
* detailing and coordinating activities of other

storeworkers and acting in a leading hand capacity
for the excess of ten storeworkers;

* maintaining control registers including inventory
control and being responsible for the preparation and
reconciliation of regular reports or stock movement,
despatches, etc.

14.—PAYMENT
Wages payable at the time of making this Agreement, in-

cluding wages prescribed by parent award together with over
award payments, if any, shall not be reduced as a consequence
of making this agreement.

Hours of work will be as per Clause 9 of the current award.
Confectionery Warehouse Employees
(1) During the life of the agreement, increases to the base

rate of Confectionery Warehouse employees will be as fol-
lows—

Operative Date % Increase
21.10.1999 2%
2000.2000.2000 2.5%
2000.2000.2000 2%
2000.2000.2001 2.5%
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Current
Wage
$ 21 .10.1999 30.6.2000 31.12.2000 30.6.2001

Storeworker
Grade 1 537.67 548.42 562.13 573.37 587.70

Storeworker
Grade 2 549.86 560.86 574.88 586.38 601.04

Storeworker
Grade 3 574.20 585.68 600.32 612.33 627.64

Storeworker
Grade 4 592.47 604.32 619.43 631.82 647.62

Storeworker
Grade 5 610.72 622.93 638.50 651.27 667.55

Food Warehouse Employees
(2) During the life of this agreement, increases to the base

rate of Food Warehouse Employees
will be as follows—
Operative Date % Increase
31.12.1999 (Total rate as specified below)
31.3.2000 2 %
2000.2000.2000 2.5%
2000.2000.2000 2. %
30.6.2001 2.5 %

31.12.1999 31.3.2000 30.6.2000 31.12.2000 30.6.2001

Storeworker
Grade 1 537.67 548.42 562.13 573.37 587.70

Storeworker
Grade 2 549.86 560.86 574.88 586.38 601.04

Storeworker
Grade 3 574.20 585.68 600.32 612.33 627.64

Storeworker
Grade 4 592.47 604.32 619.43 631.82 647.62

Storeworker
Grade 5 610.72 622.93 638.50 651.27 667.55

(3) The wage increases due on 30.6.2000 and 30.6.2001, as
outlined in subclauses (1) and (2) above are subject to agree-
ment that continuous improvement in the site performance is
occurring.

Evidence of this will be as follows—
(a) Positive movement in the KPI’s.
(b) Agreement by all parties of changes required to im-

prove the business, consistent with the terms of this
Agreement.

(c) The limitation of industrial action consistent with
compliance with the Grievance Handling Procedure
prescribed by Clause 8 of this Agreement.

(d) Satisfactory performance of the site training and con-
sultative processes.

This evidence shall be considered at the site 3 months prior
to the due date and where progress is unsatisfactory, the rea-
sons for this will be examined and a plan put in place to correct
any problems.

Where, on the due date performance is still unsatisfactory,
the Company reserves its right to reduce a payment or defer it
for a period.

Where employees disagree with this decision they can pur-
sue the issue through the disputes procedure.

15.—REDUNDANCY
The following provision shall apply in respect of the 69 and

172 Kewdale Road Warehouse.
(1) Application
This provision shall apply to all permanent employees, other

than those specifically hired as temporary employees, who
are terminated by the company as a result of redundancy.

(2) Redundancy shall occur when a permanent position is
lost due to rationalisation closure of a section of business or
relocation.

(3) Exclusions
This provision shall not apply to—

Persons who are employed as temporary employees.
Those who leave employment due to retirement.

Those employees who are dismissed for any reason other
than redundancy.
Those persons who leave of their own accord for any
reason whatsoever prior to the Company’s nominated ter-
mination date.
Those persons employed after the date of the announce-
ment that redundancy is to occur, i.e. those who
commence with the knowledge that their employment
shall cease.
Those persons who voluntarily transfer to another shift
or to another site and continue in employment with the
Company.

(4) Voluntary Redundancy
Before any employee is made redundant on a compulsory

basis, voluntary redundancy will be offered in accordance with
the following procedure.

The Company will provide two week’s notice that applica-
tions will be open for expression of interest in voluntary
redundancy. A copy of this notice will be forwarded to the
relevant Union.

Applications will be open for a period of one week.
An application form will be provided and the only applica-

tions recognised will be those on the form.
At the end of the week, applications will close and no fur-

ther applications will be received.
If there are more applications than the number of redundan-

cies, preference will be given on the basis of the longest service.
If all redundancies are not taken up, further applications for

volunteers will be invited in accordance with the foregoing
procedure.

The date of actual redundancy will be governed by the re-
quirements of the Company.

The Company will not accept the withdrawal of an applica-
tion for voluntary redundancy except in a case where the
application for withdrawal is caused by extreme hardship
which can be verified by the Company.

(5) Compulsory Redundancy
Should it become necessary for compulsory redundancies

to occur the Company will consult the union before any no-
tices are given.

(6) Notice of Termination—Redundancy (Also refer
subclause (14))

Notice of termination or payment in lieu of notice shall be
as prescribed by the Award.

Not less than four weeks’ notice will be given to employees
who are made redundant on a compulsory basis.

This provision shall be in substitution for and not cumula-
tive upon any other notice entitlements arising under this
Agreement or an Award.

(7) Commonwealth Employment Service
The Company undertakes to advise the Commonwealth

Employment Service of all redundancies and will provide, if
requested, interview facilities for its representatives and, if
necessary, time during working hours.

(8) Transfer General
Any employee may apply for the opportunity to transfer to

any Nestle Site in Australia subject to vacancies and normal
selection criteria.

(9) Certificate of Service
Each employee shall upon termination receive a Certificate

of service which shall include the reason for termination.
(10) Paid Leave of Absence
Each employee shall be allowed forty hours of absence, for

which he or she shall be paid at ordinary rates, during the
period of notice, for the purpose of attending job interviews,
provided that proof of attendance is supplied to the Company.

REDUNDANCY PACKAGE
(11) Severance Payment
Each redundant employee shall receive a payment of 3 weeks

ordinary pay.
(12) Service Bonus
Each redundant employee shall receive an additional pay-

ment of 3 weeks ordinary pay.
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(13) Service Payment
In addition to any other amounts payable under this Agree-

ment—
(a) A redundant employee with 3 years service or less

will be paid on termination 3 weeks ordinary pay
for each year of service or part thereof.

(b) A redundant employee with more than 3 years serv-
ice will be paid 4 weeks pay for each year of service
or part thereof.

(c) Years of service will be calculated on a pro rata ba-
sis to the nearest whole month.

(14) Payment in Lieu of Extended Notice (Also refer
subclause(6))

Notwithstanding the notice prescribed by the Award, no
employee terminated on a compulsory basis shall be paid less
than three (3) weeks pay in lieu of notice. As an alternative to
this payment an employee may choose to access training with
the assistance of the Company.

(15) Pro Rata Annual Leave Payment
Each employee shall receive payment of pro rata Annual

Leave.
(16) Annual Leave Loading
Each employee shall receive annual leave loading of 17.5%

on all Annual Leave at the date of termination.
(17) Payment of Accumulated Sick Leave
Each redundant employee, on the date of their nominated

termination day, shall receive payment of accumulated sick
pay with a maximum of $121 per day. This figure will be
reviewed on a regular basis.

(18) Pro Rata Long Service Leave Payment
In the case of redundancy proportionate payment shall com-

mence from three (3) years of continuous employment.
(19) Retention Bonus
In addition to benefits elsewhere in this clause, an employee

who is made redundant on a compulsory basis and who con-
tinues in employment until his or her nominated termination
date shall receive 3 weeks ordinary pay or $1,500 whichever
is the greater amount.

(20) Superannuation
In all instances of redundancy, employees shall be paid all

benefits in accordance with the Superannuation Trust Deeds.
The Trust Deeds provide for a full refund of employee’s con-
tribution, employer’s contribution plus interest on both
amounts.

(21) Method of Payment
Benefits payable under this clause shall be paid by cheque.
(22) Limitation
Notwithstanding anything contained in the above, no em-

ployee shall receive under this Agreement payments in excess
of amounts they would receive by continuing their employ-
ment until their normal retirement date.

16.—SIGNATURE
Signed for and on behalf of Sgd. Paul Parton
Nestle Australia Ltd. WAREHOUSE MANAGER
29th Dec 1999
DATE
Signed for and on behalf of The Shop Distributive
and Allied Employees’ Association of Western Australia.
23rd DEC 1999 Sgd. Joseph Bullock
DATE SECRETARY
10 / 1 / 2000 Sgd. M Bishop
DATE PRESIDENT
The common seal of Nestle Australia Ltd was affixed to this

document in accordance with the provisions of its Constitu-
tion in the  presence of—

Sgd. P. Streit Sgd. W.P. Deane
Signature of Director Signature of Secretary
19/1/2000

NS KOMATSU PERTH (SERVICE DEPARTMENT)
ENTERPRISE AGREEMENT 1999.

AG 223 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union
Of Workers Western Australian Branch

and

N S Komatsu Pty Ltd.

AG 223 of 1999.

NS Komatsu Perth (Service Department)
Enterprise Agreement 1999.

CHIEF COMMISSIONER COLEMAN.

28 February 2000.

Order.
HAVING heard M G Sturman on behalf of the applicant and
there being no appearance on behalf of the respondent, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties as
lodged in the Commission on the 21st day December of
1999 entitled NS Komatsu Perth (Service Department)
Enterprise Agreement 1999 in replacement of AG 3 of
1994 NS Komatsu Perth (Service Department) Enterprise
Agreement 1993 and AG 207 of 1995 NS Komatsu Perth
(Service Department) Enterprise Agreement 1995 which
are hereby cancelled.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1.—TITLE

This agreement shall be known as the NS Komatsu Perth
(Service Department) Enterprise Agreement 1999.

2.-ARRANGEMENT
1. Title
2. Arrangement
3. State Wage Principle
4. Incidence and Parties Bound
5. Date and Period of Operation and Review
6. Relationship to Parent Award
7. Single Bargaining Unit
8. Skill Based Career- Path
9. Productivity, Efficiency Measures and Occupational

Health & Safety
10. Shift Work Arrangements
11. Employee Relations Practice
12. Dispute Settlement
13. Redundancy
14. Allowances
15. Wage Increase

Appendix I
Signatories to Agreement

3.—STATE WAGE PRINCIPLES
1. It is a condition of this Agreement that there will not be

any extra claims made for the life of this Agreement, except
when consistent with a state wage case decision of the West-
ern Australia Industrial Relations Commission.

2. The parties to the Agreement shall be bound by its items
for the duration of the document.

3. The parties to the Agreement shall oppose any applica-
tions by other parties to be joined to it.

4. The terms of this Agreement will not be used to process
or obtain similar arrangements or benefits in any other enter-
prise.
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5. The provisions of this Agreement shall not operate to
cause any employee a reduction in ordinary time earnings, or
to cause a departure from the standards of the Western Aus-
tralian Industrial Relations Commission in regard to hours of
work, annual leave with pay or long service leave with pay.

4.—INCIDENCE AND PARTIES BOUND
1. This Agreement shall apply to, and be binding upon, NS

Komatsu and all persons employed by NS Komatsu in its Serv-
ice Department operations (approximately 100 employees),
who are members or eligible to be members of The Automo-
tive, Food, Metals, Engineering, Printing and Kindred
Industries Union of Workers—Western Australian Branch,
1111 Hay Street, West Perth, and whose employment are cov-
ered by the Metal Trades General Award.

2. The parties to this Agreement shall be—
a) NS Komatsu Pty Ltd
b) The Automotive, Foods, Metals, Engineering, Print-

ing and Kindred Industries Union of
Workers—Western Australian Branch.

3. The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers Western Australian
Branch in this Agreement shall be referred to as “the Union”
and NS Komatsu as “the Company” and collectively referred
to as “the parties”.

5.—DATE AND PERIOD OF OPERATION AND
REVIEW

1. This Agreement shall operate from 1 July 1999 and shall
remain in force for a period of 24 months being 30 June 2001.

2. The parties will jointly begin to review the Agreement 1st
April 2001 with the desire to negotiate a further agreement.

6.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read and interpreted wholly in con-

junction with Part I of the Metal Trades (General) Award 1966,
(No. 13 of 1965) provided that where there is any inconsist-
ency this Agreement shall prevail. This Agreement and the
Award arc to be placed on the Company notice board for all
personnel to read.

7.—SINGLE BARGAINING UNIT
1. A Single Bargaining Unit has been formed.
2. The Single Bargaining Unit has held negotiations and

fully agree on the terms of this Agreement.
3. The Single Bargaining Unit shall be given all informa-

tion necessary to enable effective monitoring of the
implementation and maintenance of the continuing improve-
ment program.

8—SKILL BASED CAREER PATH
1. In conjunction with Job Redesign, a classification struc-

ture, consistent with the Metal Trades (General) Award 1966,
(No. 13 of 1965) has been implemented. This classification
structure provides definable career paths for employees.
Through appropriate training and satisfaction of the skill and
competency standards for each classification level, employ-
ees will be able to progress up the classification structure
subject to the appointment to any wage level in the classifica-
tion structure being contingent upon such additional work and
skill requirement being available and requiring to be performed
by the employer. Movement up the career path may involve
cross skilling or further specialisation.

2. NS Komatstu is an equal opportunity employer, there-
fore all advertisements for staff replacements will be displayed
and advertised, not only externally, but also internally.

3. The parties have developed an interim Trade Evaluation
Criteria (see appendix 1) during the development of a compe-
tency skill based trade assessment. The interim criteria will
be used to evaluate employees until the competency based
criteria is agreed and implemented.

Once the competency based assessment has been agreed all
K level employees will be reassessed under the new criteria.
If an employee does not meet their current K level, then that
employee, will be offered on the job/off the job training over
a period up to six months with monthly reviews (whilst main-
taining their existing classification) to maintain their current
level.

If after six months an .individual employee has been given
all opportunities to rectify any short falls and is still not able
to maintain their current level, then the Parties will review the
classification of the individual

If the company fails to provide the required training, then
no employee will be disadvantaged until the training is pro-
vided (whilst maintaining their existing classification).

4. Training needs of individual employees will be reviewed
during the Trade Assessment to ensure that the employees train-
ing needs can be addressed.

5. Employees will not unreasonably refuse training courses
that are relevant to their Skill Based Career Path unless there
are exceptional circumstances, which need to be brought to
their Workshop Manager’s attention.

9.—PRODUCTIVITY, EFFICIENCY MEASURES AND
OCCUPATIONAL, HEALTH & SAFETY

1. The parties agree to monitor the following initiatives de-
signed to improve performances and safety in critical areas of
activity, including personnel, quality and production.

Key Performance Indicators
To be monitored with the view of introducing for the

next EBA
Target

Sick leave 1.0%
Labour Utilisation 80%
LTIFR 15

a) The above will be graphed monthly and discussed
at toolbox meetings.

b) The Rework report and Labour utilisation will be
discussed at the weekly Toolbox meetings and a copy
of the mainframe computer print out v/ill be posted
on the notice board.

c) Quality Assurance—the Parties are committed to
maintain and continually support, improve and de-
velop the standards as already achieved.

d) The Parties are committed to maintain and change
work practices in order to improve safety related is-
sues and monthly monitoring of lost time due to
injuries will be presented.

2. Working Hours and Rostered Days Off
a) In this Agreement employees will work eight hours

on each working day (Monday to Friday) with (0.4)
hours accruing each day to provide for a rostered
day off in each four week cycle. Employees will
continue to work an average of 38 hours per week,
that is, three weeks of 40 hours and one week at 32
hours, a total of 19 days during a four week work
cycle. The Parties recognise that the employees may
be required to work a reasonable amount of over-
time to meet operational requirements of the service
department.

b) Due to some of our customer requirements, some
work may be required to be performed after the pres-
ently adopted normal hours 7.00am to 3.30pm.
Therefore, it may be necessary to schedule some
employees to start later in the morning to be able to
meet some of these customer’s requirements. Once
the starting time is agreed (NS Komatsu and em-
ployees) then, the first eight hours of any shift
(between 6.00am and 6.00pm) will be worked and
paid as normal/ordinary work hours. All hours
worked in excess of these normal/ordinary work
hours will be subject to the standard overtime provi-
sion.

c) The employee shall arrange RDOs with the agree-
ment of the employer to a maximum of 5 employees
off in any one day in each workshop and the agree-
ment of their supervisor always ensuring appropriate
work coverage for each day.

d) An employee can apply for an RDO at any given
time prior to the RDO being required. RDOs and
part day RDOs may be taken at short notice, in spe-
cial circumstances, at the Supervisor’s direction.
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However, it is encouraged that only full days be
taken. The employer may request that the employee
change the RDO due to work commitments but the
employee may reasonably refuse without prejudice
if the employee his given a minimum of 5 working
days notice for the requested RDO. Changed RDOs
will be re-rostered at the employee’s convenience.

e) Five RDOs can be accrued but only two consecutive
days can be taken at any one time. Once six RDOs
are accrued four of them will automatically be paid
out at the normal single rate, leaving two only. This
information is oil each individual pay slip and will
be monitored monthly.

3. Absenteeism
The Parties acknowledge that absenteeism due to sick days

needs to be minimised, and a sustained effort by the parties
will be made to maintain the target of the budgeted 1.0%.

4. Rework
It is acknowledged that the level of re-work of jobs needs to

be reduced. A re-work level of 1.5% or less has been agreed
as an achievable level. The Parties will assist in helping to
reach this target by—

• Analysing all reworks at the weekly toolbox meet-
ing

• Maintain the training of Training Officers
• Redeveloping the training programs into a compe-

tency based assessment system
• Maintenance of Quality Assurance Accreditation

The level of re-work will be monitored and will also be a
key indicator in the evaluation of the success of this Agree-
ment. It is the employee’s responsibility to take measures to
ensure efficiency in their section, in order to reduce the level
of re-work and as a consequence, improve the level of effi-
ciency, productivity and profitability.

5. Payment of Wages
Employee wages will be paid by direct transfer into an em-

ployee’s bank account weekly.
It is to be acknowledged by the Parties that the official pay-

ment day and transfer of money is the Thursday following the
worked week from Monday to Sunday.

6. Morning and Afternoon Break
There will be a morning break of 17 minutes duration, Em-

ployees will be entitled, without ceasing ,work, to consume
light refreshments at any time during the afternoon.

7. Work Processes/Procedures
‘The parties agreed that cost reductions and efficiency im-

provements would be ongoing. Work practices will be reviewed
and improved, where necessary via the “meetings.” The Proc-
ess Improvement System to be reviewed at quarterly General
Toolbox meetings.

8. Consultation
To further commit the parties to a continual process of Struc-

tural Workplace reform, the following agreed initiatives would
be put in place—

a) Weekly Safety/Toolbox meetings between Leading
Hands and section workers, Tuesday am for approxi-
mately 20 minutes—to be minuted

b) Weekly, Supervisor/Leading Hand meetings to dis-
cuss above.

c) Monthly Manager/Supervisor meetings.
d) Quarterly EBA Committee Review Meetings fol-

lowed by Management/Worker meetings, (with
General Manager in attendance when available)—
first week of October, January, April, July.

e) Occupational Health and Safety initiatives already
in place will be regularly reviewed upgraded where
necessary by the Safety Committee.

10.—SHIFT WORK ARRANGEMENTS
1. The parties agree that at certain times during the year,

because of workload or emergencies, there may be a need to
introduce short term afternoon or nightshifts.

2. The provision as set down in clause 15 Shift Work of the
Metal Trades (General) Award (No. 13 of 1965) shall, apply

in such circumstances with the exception that 15% shift al-
lowance is paid on all hours worked.

3.  The management shall give a minimum 24 hours prior
notice to employees of any change in shift and hours of work.

4. In the event that 5 or more employees worked during the
nightshirt in the Assembly/Workshop or the Component Re-
build area, a temporary Leading Hand will be appointed.

11.—EMPLOYEE RELATIONS PRACTICE
a) Principles

1. The parties accept and acknowledge each others
structures and responsibilities, which exist within the
Company.

2. Parties commit to creating a safer and more com-
petitive Company in an international market place.

3. The parties will promote the development of trust
and motivation within the Company.

4. Honesty, mutual respect and a business like-behav-
iour will prevail at all times. Issues are to be resolved
through consultation and communication, as defined
in clause 14 of this agreement.

5. Every employee will be treated fairly and equitably
in an environment that fosters communication, in-
volvement and teamwork.

6. Counselling and discipline procedures will be fol-
lowed by both parties, as outlined below.

b) Counselling and Disciplinary Practice
Generally, the parties envisage that in most cases of mis-

conduct or poor performance (excluding instances of gross
misconduct), those employees would receive 4 warnings prior
to termination being considered.

Where in the opinion of the management, an employee’s
conduct, behaviour or work performance is unacceptable, the
following procedure will be followed—

At all stages of this procedure, the employee may re-
quest the presence and assistance of another employee,
Shop Steward or Union Official, whoever is available first
in order to avoid unreasonable delay in dealing with the
matter.

1. First Warning
Informal verbal discussion will occur between the
employee and the immediate supervisor. The Super-
visor will keep a personal diary note.

2. Second Warning
If the employee’s performance/behaviour does not
improve, then further counseling and a formal ver-
bal warning will be given. The supervisor will keep
a personal diary note and a copy of this note must be
sent to the employees personnel file.

3. Third Warning
If the employee’s performance/behaviour remains
unacceptable, the employee will be counseled by his
or her Manager and a formal written warning will
be issued to the employee.
The written warning will clearly state the unaccept-
able conduct and define what is required by the
employee to remedy the problem. A copy of the
warning must be sent to the employees personnel
file.
The employee will have the right to respond in writ-
ing on the notice.

4. Fourth Warning
If the employee’s performance/behaviour is still un-
acceptable, the employee will be counselled further
and issued with a final written warning. The written
warning will state clearly that if the employee’s per-
formance/behaviour and conduct does not improve
then demotion or termination will occur. A copy of
the warning must be sent to the employees person-
nel file.

5. A warning will lapse after a 12 month period. The
warning will be kept on the employee’s file for the
duration of his/her employment.
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6. Dismissal
For continued unacceptable performance/behaviour,
the employee will be terminated or demoted.

7. Resignation—Employee
Nothing in this procedure precludes an employee
from resigning in preference to termination of em-
ployment or demotion.

8. Company Discretion
This procedure does not affect the employer’s right
to terminate an employee’s services without notice
for conduct that justifies instant dismissal, includ-
ing malingering, inefficiency, neglect of duty, theft.

9. Nothing in this procedure precludes the implemen-
tation of the Disputes Settlement Procedure (Clause
34—Metal Trades (General) Award).

12.—DISPUTE SETTLEMENT
1.  The disputes settling procedure prescribed in Clause 34.—

Avoidance of Industrial Disputes of the Metal Trades (General)
Award No. 13 of 1965 shall be followed.

2. In the spirit of this Agreement, consultation on problems
will be given the earliest priority by all parties following the
Employee Relations Practice.

3. External or internal disputes that may result in a stoppage
of work will require notice be given to the Company, by the
shop stewart or delegated member with a minimum of 24 hours
before any such stoppage occurs.

Shop Stewards and Managers will discuss the provision of
a skeleton crew if required.

13.—REDUNDANCY
In addition to the period of notice prescribed in paragraph

(a) of subclause (2) in Clause 6.—Contract of Service, of the
Metal Trades (General) Award 1966, (No. 13 of 1965), for
ordinary termination, an employee whose employment is ter-
minated for reasons set out in paragraph (a) of subclause (1)
of Clause 32A.—Redundancy of the Metal Trades (General)
Award 1966, (No.13 of 1965) shall be entitled to the follow-
ing amount of severance pay in respect of a continuous period
of service, in lieu of the amount prescribed in Clause 32A.

The Company will call for voluntary redundancies, but re-
serve the right to refuse applicants based on skill requirement.

If insufficient employees volunteer, the company has the
right to select the employees to be made redundant.

Employees whose employment is terminated on the grounds
of redundancy will be paid a severance payment in accord-
ance with the following schedule—

Period of Continuous Service Severance Pay
Less than I year Nil
I year but less than 2 years 5 weeks
2 years but less than 3 years 7 weeks
3 years but less than 4 years 8 weeks
4 years but less than 5 years 9 weeks
5 years and over 10 weeks

“Weeks Pay,” means the base wage for ordinary hours of
work.

14.—ALLOWANCES
Meal Allowances

July July

1999 2000

Breakfast—If start time is at 05:45 am $12.00 $13.00
Lunch—If away from normal place of
work and only on the $10.00 $11.00

second day and thereafter

Dinner—Only after working 12 hours
plus ½ hour lunch break $18.00 $20.00

1. If working away from home
• and meals are not provided, then after the first day,

all three meal allowances are payable.
• and meals are provided, then meal allowances are

not payable e.g. camp accommodation including
meals.

2. Where an accommodation subsidy is paid, then that is
seen as the service person’s home.

3. Dinner allowance is only payable if the service person is
required/scheduled to work more than 12 hours plus ½ hour
lunch break.

4. In the event an employee works a rostered shift less than
12 hours and is then “called out” after such shift, the dinner
allowance will be paid after this employee works more than
12 ½ hours after the start of the rostered shift.

Higher Duties Allowance
Any K6 and K7 employee who is evaluated as competent to

act as a Temporary Team Leader for special projects will be
paid the following Higher Duties Allowance.

This allowance will apply for a minimum of one week.
Should the period exceed one week, then the allowance will
apply to every week and not part of a week.

Per Week Per Hour
Higher Duties Allowance $38.00 $1.00

Per Week Per Hour
Leading Hand Allowance $47.50 $1.25
Field Service Note—
1. Employees from the workshop that are required in Field

Service will maintain their K level and will receive Field Serv-
ice Allowance.

Per Week Per Hour
Field Service Allowance $57.00 $1.50
Site Field Service (Permanent)
1. Works on one site only
2. Works in a Service Centre with less than five employees.

Per Week Per Hour
Site Field Service Permanent $66.50 $1.75
Resident Note—
A Resident Service person is one who—
1. Works directly from home.
2. Takes his rills at home.
3. Services many different customers himself.
This is only paid when accommodation is not supplied.

Per Week Per Hour
Resident Field Allowance $95.00 $2.50
Chemical Allowance
(Permanent Caustic Cleaning Tank Area) $8.10/wk
Uniforms—

a) Current employees have the option of either trou-
sers and shirt or overalls.

b) Any new employee (except apprentices) will have
the choice of trousers and shirts or overalls.

c) All new apprentices will wear overalls.
d) Sufficient uniforms will be supplied to ensure that

each employee has six clean sets per week.
Phone cards—

a) Phone call expenses (Field Service). Phone cards to
be issued ($5.00 per day limit) for use, from the sec-
ond day onwards or the company will reimburse up
to a maximum of $5.00 per day if the card can not
be used (receipt required). Reverse charge phone
receipts will be accepted ($5.00 per day). If an em-
ployee has been issued with a Company mobile
phone and the site location has a mobile network
then the reimbursement of expenses will not be ac-
ceptable.

Laundry
If employees need to wash clothes after being away for a

minimum of 4 days the company will reimburse. the employee
for laundry costs or washing powder. Receipts to be produced
upon return.

15.—WAGE INCREASE
Year 1 — Increase of 2% for all classifications except K3.
Year 2—Increase is linked to Consumer Price Index as re-

ported by The Australian Bureau of Statistics (All Groups
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Percentage Changes—Perth) with a minimum of 2% to a
maximum of 3% for all classifications excluding K3.

July 1999 July 2000
Per week Per Hour Per Week Per Hour

K8 712.12 18.74 726.56 19.12
K7 696.16 18.32 710.22 18.69
K6 663.86 17.47 677.16 17.82
K5 642.20 16.90 655.12 17.24
(C10)   K4 616.74 16.23 629.28 16.56
K3 579.88 15.26 579.88 15.26
K2 526.68 13.86 537.32 14.14
K1 498.56 13.12 508.44 13.38

Includes Tool Allowance ($ 10.00 p.w.K4—K8)
July 1999 July 2000
Per week Per Hour Per Week Per Hour

Year 4 506.16 13.32 516.04 13.58
Year 3 431.30 11.35 440.04 11.58
Year 2 316.16 8.32 322.62 8.49
Year 1 241.68 6.36 246.62 6.49

Adult apprentice will be paid NS Komatsu third year ap-
prentice rate until commencement of fourth year

Performance Scheme—
Upon achievement of key performance indicators for a pe-

riod of 12 months (1st July 1999 until the 30th June 2000) the
employees forming part of this Agreement will receive a once
of payment bonus, to a maximum of 2% of their base wage
for ordinary hours of work.

The payment of this incentive scheme will not be paid any
earlier than July 2000.
KPI Scheme Percentage Target Percentage

Of Sales  Over Sales

Rework 1.00% 1.50%

Tool Repair & Replacement 1.00% 2.00%

TOTAL INCREASE 2.00%

Explanatory Notes
1. Rework
Contractors. rework will not be included.
Rework from other branches will not be included.
Rework will be discussed—
With all employees involved—individually at the weekly

toolbox meeting.
2. Toolbox Repair and Maintenance
Tool repair and replacement will include—
1 . Equipment repairs and maintenance

Code 036051808 (Perth)
Code 036951808 (Component)

2. Small tools
Code 036052108 (Perth)
Code 036952108      (Component)
Weekly review with break down of cost by line item.
Repairs/replacement due to other branches will be costed to

the branch that caused damage.

Appendix I
It is the clear understanding of the parties that the interim

Trade Evaluation Criteria will only be
binding until the competency based criteria is implemented

or expiry of this agreement.

TRADE ASSESSMENT CRITERIA STRUCTURE
1. The original training programme was set up to allow a

“K” classification increase every two (2) years.
2. The trade assessment criteria will allow a reassessment

every twelve (12) months or as requested by an employee or
their supervisor.

3. Trade assessment will be performed by one (1) Supervi-
sor and one (1) Leading Hand (who have completed an
assessors training course) and are in charge of the employee—
whilst the employee is present. Any areas that require
improvement will be highlighted during the assessment to the
employee, on the summary form.

4. If all employee requests a transfer to another section, that
employee will have a Trade Assessment performed after six
(6 months in the new area. If the employee is assessed down-
wards from their current K level, then the employee will be
advised by their Supervisor and Leading Hand of the areas in
their Trade Skills that require improvement. Training and/or
counseling and/or tuition will be provided to assist the em-
ployee to improve in these areas on a monthly basis.

If an employee is not able to maintain their K level in the
new area after six (6) months, what happens to that employ-
ee’s K level?

5. If the Company requests an employee to transfer to an-
other sections, that employee will have a Trade Assessment
performed after six (6) months in the new area. If the em-
ployee is assessed downwards from their current K level, then
the employee will be advised by their Supervisor and Lead-
ing Hand of the areas in their Trade Skills that require
improvement. Training and/or counseling and/or tuition will
be provided to assist the employee to improve in these areas
on a monthly basis.

6. In the event a supervisor believes an employee’s perform-
ance has dropped, a trade assessment will be performed to
advise the employee of the performance drop. This will be
only be used as a reference for the employee, Supervisor and
Leading Hand towards the next annual assessment.

7. Any employee can question the assessment with the As-
sessment Committee, which is comprised of the Workshop
Manager and an elected K7 shop floor person in their work-
shop. Tile committee can recommend a reassessment of the
individual.

8. One summary sheet will be used per employee.
9. The summary will be kept in Workshop Manager’s per-

sonnel file with a duplicate copy provided to the employee.
10. A summary list of all courses attended can be provided

on a company letterhead, upon request.
11. Assessment to be completed with reference to three (3)

Komatsu core products from within the section the employee
works, ie , loaders, all dump trucks, bulldozers, all excavators
(Demag Komatsu) and mainstream components i.e.. 6DI40.
6DI70 & 12VI40 engines, HD785, D575 & WA600 transmis-
sions.

12. Provide training of Structure and Function.
Provide training of Test and Adjust.
Provide training of Basic Computer.
First Aid Certificates.
Overhead Crane Operation.
As necessary, when necessary
13. General
The employee being assessed must be deemed proficient in

each K level task to be eligible for That level.
Training can be performed by any K level employee deemed

competent by their supervisor eg. a K5 who has just assem-
bled 4 trucks can train a K7 on the 5th such truck.

14. Occupational Health & Safety
OH&S will be added to the EBA and the disciplinary action

process will apply for any infringements—
- in the use of PPE,
- working within the Company Safety Policy etc
- house keeping

ASSESSMENT CRITERIA—K8
K8 - Competent in all aspects of K7, and

- 5 years at K7 with achieved performance as-
sessed on a yearly basis, or

- K7 Leading Hand for three consecutive years
ASSESSMENT CRITERIA—FIELD SERVICE
Entry level to field service is K6

K6 KOWA reports
- Service reports
- Time sheets
- Complex machine servicing (2000 hour, valve

sets test and adjust)
- Major repairs on site



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 57180 W.A.I.G.

- Communicate with- customer
 parts department

- Competent machine operation
- Machine Appraisal
- Use of Laptop and PC

K7 - All of above
- Hydraulic diagnostics
- Work unsupervised
- Engine diagnostics
- Basic main frame computer skills
- Fill in for L/H

Field Service
The field service assessment criteria is not complete

ASSESSMENT CRITERIA—NEW EQUIPMENT
K4 - Trade Certificate

- B Class
- Forklift Truck
- three (3) month probation maximum (new

starters)
K5 - All of the above

- Use of service literature and parts manuals.
- Use of parts fiche.
- Assembly procedure.
- Basic oxy use & welding.
- Use of special tooling.
- Work with supervision as required.
- Work completed in timely manner.
- Parts ordering on L/H authority.
- Test under supervision.

K6 - All of the above
- R.A.P. sheets. Serial number locations.
- Work completed in timely manner.
- Carry out machine modification to customer

specification.
- Competent in machine operation.
- Warranty and service reports/photos.
- Work with minimal supervision.

K7 - All of the above,
- Ability to converse with—

• Customers
• Parts Dept
• External Contractors

Train personnel.
- Capable of filling in for L/H position.
- Test and adjust.
- Final inspection—Preparation for dispatch.

K8 - Standard throughout.

ASSESSMENT CRITERIA—USED EQUIPMENT
K4 - Trade Certificate

- B Class
- Forklift Truck
- Three (3) month probation maximum (new

starters).
K5 - All of the above

- Use of service literature and parts manual.
- Use of parts fiche.
- Basic welding.
- Basic oxy use.
- Complete lube sheets.
- Service reports.
- Use of special tooling.
- Work with supervision as required.
- Work completed in timely manner.

K6 - All of the above,
- Off hire reports.
- Competent in machine operation.
- Carry out machine appraisal.
- Strip-down and assembly of Komatsu core

components.
- Work with minimal supervision.

K7 - All of the above,
- Full PM clinic and test adjust on Komatsu core

machines.
Ability to converse with—

• Customers
• Parts Dept
• External Contractors

Fault finding and diagnostics on Komatsu core
machines.

ASSESSMENT CRITERIA—ELECTRICAL
K4 - Trade Certificate

- B Class
- Forklift Truck
- Three (3) month probation maximum (new

starters)
K5 - All of the above

- Use of microfiche
- Service literature
- Use of parts manuals
- Diagnose and repair basic electrical faults
- Service reports
- Work with supervision as required.
- Work completed in timely manner.

K6 - All of the above
- Making up wiring harness and controls as per

schematic
- Limited supervision
- Ordering of parts subject to leading hand au-

thority
- Understanding structure and function of all

mainstream Komatsu electrical components
and systems (high and low)

- Complete work procedures within a timely
manner

K7 - All of the above
- Carry out electrical modifications according

to customer specs (high and low)
- Minimal supervision (high and low)
- Test wheel motors (high)
- Connecting and disconnecting of all high volt-

age components (high)
- High voltage diagnosis of Haulpak electric

drive trucks (high)
- Test and adjusting of low voltage components

of Komatsu products (low)
- Diagnosing, fault finding and repairing low

voltage systems (low)
- Training of personnel (high-low)
- Capable of filling in leading hand position

(high-low)
- Ability to converse with

• Customers
• Parts Dept
• External Contractors

K8 - Standard throughout.

ASSESSMENT CRITERIA—BOILERMAKER
K4 - As other areas Trade Certificate

- B Class
- Forklift Truck
- Three (3) month probation maximum
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K5 - All of the above
- Basic mig welding
- Work from fabricated drawing

Crack repairs (major)
- Complete all work within a timely manner
- Work with supervision as required.
- Work completed in timely manner.

K6 - All of the above
- High quality of presentation of completed

works or modification
- Limited supervision
- Positional welding with mig, stick, wire feeder

and tig
- Carry out preventative maintenance to weld-

ing machines
- Plasma cutting
- Interpret parts and service news
- Service reports

K7 - All of the above
- Minimal supervision
- Carry out major structural repairs
- Crack testing, NDR ultraviolet
- Capable of filling in a leading hand position
- Ability to converse with customers, external

contractors, parts department
- Training of personnel
- Estimate and quote jobs
- Ability to converse with

• Customers
• Parts Dept
• External Conti-actors

ASSESSMENT CRITERIA—PAINTERS
K4 - Tradesman—automotive, industrial or com-

mercial trade certificate or equivalent
- B class, forklift ticket
- 3 month maximum probation
- Proficient in maintenance of hand guns, pres-

sure, pots etc
K5 - All of the above

- Correct understanding use of technical data
sheets and safety data sheets for products

- Used including 2 pack paint
- Correct use of breathing apparatus, filtration
- Work with supervision as required.
- Work completed in timely manner.

K6 - All of the above
- High quality of presentation
- Knowledge of corrosion spec paint, special-

ised costing e.g. CSBP—Dampier Salt
- Sandblasting procedures
- Wet testing of paint

K7 - All of the above
- Quoting on painting times and materials used
- Understanding of Quality Assurance Proce-

dure
- Final inspection of machines
- Training other personnel
- Knowledge and capability of destructive and

nondestructive testing
- Service reports
- Minimum supervision
- Fill in for leading hand
- Ability to converse with

• Customers
• External Contractors

ASSESSMENT CRITERIA—COMPONENTS
K4 - Trade Certificate.

- B Class,
- Forklift Truck.
- three (3) month probation maximum (new

starters)
K5 - As per engine criteria
K6 - All of the above

- Complete component receival forms
- Rebuild mainstream components to spec with

limited supervision within a timely manner
- Crack testing
- Order parts with L/H authority
- Test under supervision
- Complete service reports
- Credit return parts before job closure

K7 - All of the above
- Ability to converse with

• Customers
• Parts Dept
• External Contractors

- Carry out final inspection before dispatch
- Complete job procedures with minimal super-

vision
- Assist with training of personnel
- Test components

ASSESSMENT CRITERIA—ENGINES
K4 - Trade Certificate,

- B Class,
- Forklift Truck,
- three (3) month probation maximum (new

starters)
K5 - All of the above

- Carry out receival report (photos, eng ser etc)
- Understanding of service literature
- Use of microfiche
- Use of parts manuals
- Carry out strip down procedures
- Competent use of oxy
- Competent use of special tools
- Basic welding
- Carry out strip down reports
- Work with supervision as required.
- Work completed in timely manner.

K6 - All of the above
- Strip down, assess damage
- Measure parts wear to spec
- Order parts subject to L/H authority
- Carry out rebuilding of Komatsu core engines

to spec e.g. 6D140, 6D170, 12V140
- Rebuild with limited supervision with a timely

manner
- Return parts before job closure
- Prepare engine for dyno testing
- Complete service report

K7 - All of the above
- Inspect sub-contract work
- Ability to converse with

• Customers
• Parts Dept
• External Contractors

- capable of filling L/H position
- Assist with training of personnel
- Prepare engines for dyno and assist with dyno

testing
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- Carry out final inspection of machine
K8 - Standard throughout.

ASSESSMENT CRITERIA—HEAD SECTION
K4 - Trade Certificate,

- B Class,
- Forklift Truck,
- three (3) month probation maximum (new

starters)
K5 - As per engine standard
K6 - All of the above

- Strip down
- Complete strip down reports
- Measure worn parts to spec
- Crack test
- Assemble heads under limited supervision
- Order parts with L/H authority
- Work with supervision as required.
- Work completed in timely manner.

K7 - All of the above
- Determine re-use of parts
- Assemble heads to spec within a timely man-

ner, with minimum supervision
- Test heads
- Assist with training of personnel
- Ability to converse with

•  Customers
•  Parts Dept
•  External Contractors

- Inspect external contract work
- Complete final inspection before dispatch

ASSESSMENT CRITERIA—TRANSMISSION SECTION
K4 Trade Certificate,

- B Class,
- Forklift Truck
- three (3) month probation maximum (new

starters)
K5 - All of the above

- Complete receival report
- Understanding of service literature
- Use of microfiche
- Use of parts manuals
- Carry out strip down procedures (Komatsu

mainstream)
- Competent use of oxy
- Competent use of special tools
- Basic welding
- Complete strip down reports
- Work with supervision as required.
- Work completed in timely manner.

K6 - All of the above
- Strip down, assess damage
- Measure parts wear to spec
- Order parts subject to L/H authority
- Rebuild Komatsu core transmissions
- Rebuild Komatsu core diffs and final drives
- Complete job procedures with limited super-

vision within a timely manner
- Credit return parts before job closure
- Prepare transmission ready for test
- Complete service report

K7 - All of the above
- Set up on test rig
- Test and diagnose
- Carry out work procedures with minimal su-

pervision

- Inspect external conti’act work
- Capable of f-illing L/H position
- Ability to converse with

• Customers
• Parts Dept
• External Contractors

Assist with training of personnel
Inspect completed product before dispatch

ASSESSMENT CRITERIA—PUMP ROOM
K4 - Trade Certificate,—B Class,—Forklift

Truck,—three  (3)
Month probation maximum (new standards).

K5 - All of the above.
- Conduct a received report.
- Understanding of service literature.
- Use of microfiche.
- Use of parts manual.
- Follow strip-down procedures.
- Competent use of oxy.
- Competent use of special tools.
- Basic welding.
- Compile strip-down reports.
- Order parts, subject to L/H authority.
- Complete all work within a timely manner.
- Compete all work under supervision.

K6 - All of the above.
- Strip-down assess damage.
- Measure parts wear to specifications.
- Compile assembly report.
- Carry out rebuilding of core products.

E.g.  Pumps, valves, motors (Komatsu)
 Rotation motors and main pumps (Denison)

- Set up on test bench—but NOT test.
- Credit returns of all parts before job closure.
- Complete service reports.

K7 - All of the above.
- Carry out testing and diagnosing on test bench
- Ability to converse with

• Customers
• Parts Dept
• External Contractors

- Assist with training of personnel.
- Can fill Leading Hand position.

ASSESSMENT CRITERIA—CYLINDER SECTION
K4 - Trade Certificate,

- B Class,
- Forklift Truck,
- Three (3) month probation maximum (new

stat-ters).
K5 - All of the above

- Conduct a received report.
- Understanding of service literature.
- Use of microfiche.
- Use of parts manual.
- Follow strip-down procedures.
- Competent use of oxy.
- Competent use of special tools.
- Basic welding.
- Compile strip-down reports.
- Order parts, subject to L/H authority.
- Complete work with limited supervision.
- Complete work within a timely manner.
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K6 - All of the above
- Strip-down and assess damage.
- Measure parts wear to specification.
- Order parts subject to Leading Hand author-

ity.
- Carry out rebuilding of hydraulic cylinders,

hydrairs and suspension units.
- Comply with strip-down and service reports.
- Credit return all parts before job closure.
- Minimum supervision required.

K7 - All of the above
- Have the ability to converse with:—

• Customers
• Parts Dept
• External Contractors

- Assist with training of personnel.
- Test cylinders on test bench to specification.

K8 - Standard throughout.

ASSESSMENT CRITERIA—TRACKSHOP
K3 - Forklift ticket

- B class
- Working under supervision
- Clean and strip tracks

K4 - All of the above
- Track inspection
- Rebar grouser plates
- Access tracks and assemble under supervision
- Order parts subject to L/H approval

K5 - All of the above
- Training personnel
- Service reports
- Track press maintenance
- Customer relations
- Removing and refitting tracks on machines
- Work with supervision as required.
- Work completed in timely manner.

K6 - All of the above
- Quote jobs
- Fill in for supervisor

ASSESSMENT CRITERIA—CRANE DRIVER/TRADE
ASSISTANT

K3 - Crane ticket 3B Non slewing
- B Class
- Forklift ticket

K4 - Assist with machine assembly
- Prep parts for assembly
- Basic Oxy and Welding

K5 - Assemble machines with minimum supervi-
sion

- Competent machine operation
- Use of specialist tools
- Use of service literature
- Use of parts fiche

K6 - As per new equipment criteria

SIGNATORIES TO AGREEMENT
“My Company understands its rights and obligations under

this Agreement, has freely entered into it and wishes to have
this Agreement registered”.

(signed) L Healey
Signature on behalf of Name of Person authorised
NS Komatsu To sign
ACN 053 514 739 (print)
Date 2/12/99

THE COMMON SEAL of The Automotive, Food, Metals,
Engineering, Printing and Kindred Industries Union of Work-
ers—Western Australian Branch was hereunto affixed in the
presence of—

(signed) Secretary (Metals Division)
Signature

Title (print)
Date

PARENT CONTROLLED CHRISTIAN EDUCATION
ASSOCIATION NORTHERN SUBURBS INC.

(ENTERPRISE BARGAINING) AGREEMENT 2000.
No. AG 18 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Parent Controlled Christian Education Association Northern
Suburbs Inc.

No. AG 18 of 2000.

Parent Controlled Christian Education Association Northern
Suburbs Inc. (Enterprise Bargaining) Agreement 2000.

COMMISSIONER P E SCOTT.

2 March 2000.

Order.
HAVING heard Mr N Briggs on behalf of The Independent
Schools Salaried Officers’ Association of Western Australia,
Industrial Union of Workers and there being no appearance
on behalf of the Parent Controlled Christian Education Asso-
ciation Northern Suburbs Inc. and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the Parent Controlled Christian Education As-
sociation Northern Suburbs Inc. (Enterprise Bargaining)
Agreement 2000 in the terms of the following schedule
be registered on the 23rd day of February 2000 and shall
replace the Parent Controlled Christian Education Asso-
ciation Northern Suburbs Inc. (Enterprise Bargaining)
Agreement 1999.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This agreement shall be known as the Parent Controlled

Christian Education Association Northern Suburbs Inc. (En-
terprise Bargaining) Agreement 2000 and shall replace the
Parent Controlled Christian Education Association Northern
Suburbs Inc. (Enterprise Bargaining) Agreement 1999.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement
4. Scope of Agreement
5. Date and Duration of Agreement
6. Relationship to Parent Award
7. Single Bargaining Unit
8. Objectives
9. Salary Rates

10. Salary Packaging
11. Agreed Efficiency Improvements
12. Professional Development
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13. Performance Management
14. Teaching Appointment
15. Relief Teachers
16. Long Service Leave
17. Dispute Resolution Procedures
18. Other Matters
19. No Further Claims
20. No Reduction
21. No Precedent
22. Signatories

3.—PARTIES TO THE AGREEMENT
This agreement is made between Parent Controlled Chris-

tian Education Association Northern Suburbs Inc. (“the
Board”) and The Independent Schools Salaried Officers’ As-
sociation of Western Australia, Industrial Union of Workers
(the ISSOA), a registered organisation of employees.

4.—SCOPE OF AGREEMENT
(1) This agreement shall apply to all teachers employed by

the Parent Controlled Christian Education Association North-
ern Suburbs Inc. who are covered by the provisions of the
scope of the Independent Schools’ Teachers’ Award 1976 (the
award).

(2) The number of teachers covered by this agreement is 60.
(3) The Parent Controlled Christian Education Association

Northern Suburbs Inc. administers Kingsway Christian Col-
lege Landsdale and Merriwa campuses (the College).

5.—DATE AND DURATION OF AGREEMENT
(1) This agreement shall come into effect on and from the

1st day January 2000 and shall expire on 31st December 2000.
(2) The parties have agreed to meet no later than six months

prior to the expiration of this agreement to review this agree-
ment.

6.—RELATIONSHIP TO PARENT AWARD
(1) This agreement shall be read and interpreted in conjunc-

tion with the award.
(2) Where there is any inconsistency between this agree-

ment and the award, this agreement will prevail to the extent
of the inconsistency.

7.—SINGLE BARGAINING UNIT
(1) The parties to this agreement have formed a single bar-

gaining unit.
(2) The single bargaining unit has conducted negotiations

with employer and teacher representatives and has reached
full agreement.

8.—OBJECTIVES
The nature and purposes of this agreement are to—

(1) Consolidate, and develop further initiatives arising
out of the award restructuring process.

(2) Accept a mutual responsibility to maintain a work-
ing environment which will ensure that the Board
and its teachers become genuine participants and
contributors to the College’s aims, objectives and
philosophy.

(3) Safeguard and improve the quality of teaching and
learning by emphasising the upgrading of profes-
sional skills and knowledge. The Board and the
teaching staff acknowledge that this upgrading of
skills and experience can best occur when both the
Board and teachers share responsibility for profes-
sional development by undertaking both in-service
and external courses and training partly during school
time and partly during the teachers’ time.

(4) To enhance the education process by continually pro-
viding a Christ-centred foundation and perspective
within the structure of the curriculum in harmony
with the ethos of the College defined within the
Mission Statement as adopted by the Board.

9.—SALARY RATES
(1) Effective the 1st day of January 1999, the minimum

annual rate of salary payable to teachers engaged in the

classifications described in Clause 11.—Salaries of the award
are set out in the table below—

From 1 Jan 2000 From 24 July 2000 From 16 Dec 2000
Step Per annum 2% Per Annum 2% Per Annum

$ $ $

1 26,627 27,160 27,703
2 28,684 29,258 29,843
3 31,552 32,183 32,827
4 33,335 34,002 34,682
5 34,653 35,346 36,053
6 36,732 37,467 38,216
7 38,155 38,918 39,696
8 39,875 40,673 41,486
9 42,677 43,531 44,402
10 43,989 44,869 45,766
11 45,808 46,724 47,658
12 47,370 48,317 49,283
13 49,243 50,228 51,233

(2) In the event of any safety net adjustment being applied
to the award such adjustment shall be absorbed into the in-
crease.

10. – SALARY PACKAGING
(1) For the purposes of this clause—

(a) “Benefits” means the benefits nominated by the
teacher from the benefits provided by the Board and
listed in the Kingsway Christian College Salary Pack-
aging Policy and Procedures Manual.

(b) “Benefit Value” means the amount specified by the
Board as the cost to the College of the benefit pro-
vided including Fringe Benefit Tax, if any.

(c) “Fringe Benefit Tax” means tax imposed by the
Fringe Benefits Tax Act 1986.

(2) Conditions of Employment
(a) Except as provided by this clause, teachers must be

employed at a salary based on a rate of pay, and on
terms and conditions, not less than those prescribed
by the agreement.

(b) For all purposes of the agreement, salary shall be
deemed to include the value of any benefits provided
under this clause.

(3) Salary Packaging
(a) The Board has engaged a service provider to man-

age salary packaging in the College.
(b) The Board offers salary packaging of up to 30% of

gross salary in the form of expense payments to all
teaching staff subject to the independent advice ob-
tained by the teacher from a certified remuneration
consultant approved by the service provider.

(c) The certified remuneration consultant must advise
the teacher in writing of the benefit value before the
agreement is entered into.

(d) Available benefits are contained in the Kingsway
Christian College Salary Packaging Policy and Pro-
cedures Manual.

(e) Teachers will be paid a salary equal to the difference
between the Benefit Value and salary which would
have applied to the teacher under subclause (2) of
this clause, in the absence of an agreement under
this subclause.

(4) During the currency of an agreement under subclause
(3) of this clause—

(a) Any teacher who takes paid leave on full pay shall
receive the Benefits and salary referred to in para-
graphs (b) and (d) of subclause (3) of this clause.

(b) If a teacher takes leave without pay the teacher will
not be entitled to any Benefits during the period of
leave.

(c) If a teacher takes leave on less than full pay he or
she shall receive—

(i) the Benefits; and
(ii) the amount of salary calculated as agreed be-

tween the Board and the teacher.
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(5) The salary package review date is April 1st each year and
will be renewed by agreement between the parties.

11.—AGREED EFFICIENCY IMPROVEMENTS
(1) Vertical House System
A vertical house system was implemented in the secondary

school in 1999. This system is to be further developed in 2000
by requiring teachers to—

(a) ensure through cooperation with the house coordi-
nators, that devotions are effectively delivered
through the student leadership;

(b) support the development of an effective lunch time
and after school program that encourages student
participation in activities that develop a strong house
spirit thereby lessening the dependence on formal
discipline procedures to maintain an effective learn-
ing environment in the College.

(2) Performance Management
During 2000 the performance management system is to be

further consolidated by requiring teachers to—
(a) develop and implement personal action plans, in a

consultative process with their head of faculty, which
supports whole school developmental initiatives;

(b) work with a critical friend in a reflective process that
improves their teaching practice.

(3) Literacy Development
A whole school approach to literacy development is to be

implemented in the College in 2000. Teachers are expected
to—

(a) participate in the development of a uniform whole
school approach to assignments that focuses on im-
proving student writing competence;

(b) support and assist in the implementation of a Man-
agement Information System for literacy;

(c) participate in training programs that give teachers
access to learning strategies such as those used in
the Stepping Out program;

(d) trial Stepping Out literacy sequences in the class-
room.

12.—PROFESSIONAL DEVELOPMENT
(1) Professional Development activities shall be undertaken

partly in school time and partly in the teachers’ own time;
where feasible in equal proportions.

(2) Professional Development will be encouraged and sup-
ported in the following areas—

(a) Where it bears a strong relationship to overall Col-
lege development as articulated in the operational
and strategic plans which are currently being devel-
oped in consultation with staff and the Board.

(b) Where it is documented in the form of an “action
plan” under the College’s performance management
system.

(c) Where it can be shown that it will enhance a teach-
er’s performance and/or provides other benefits to
the College.

13.—PERFORMANCE MANAGEMENT
(1) The College has a performance management system in

place. The system—
(a) is based on improving the performance of teachers;
(b) involves all teachers:;
(c) confirms expectations between teachers and their su-

pervisors about professional responsibilities and the
role they play in the College.

(2) The performance management system ensures that the
individual concerned is able to request—

(a) that any advice or direction be in writing;
(b) that a colleague acceptable to both parties to be

present during discussion or interviews; and
(c) that there is access to a grievance process.

(3) The performance management system ensures that teach-
ers and administrators are treated as professionals. It—

(a) is directly linked to the College operational plan;
and

(b) promotes the growth and development of teachers.
(4) The performance management system operates through

supervisory line relationships which include self evaluation
and peer evaluation techniques maintaining that;

(a) the authority to act in an area of responsibility lies
with the person who is expected to carry it out;

(b) the decision about how and what is to be done in
order to carry out an area of responsibility lies with
the person carrying it out, and

(c) the process must be supported by appropriate train-
ing and resourcing.

14.—TEACHING APPOINTMENT
(1) The Board will provide a statement or requirements, in-

cluding methods of appraisal, for newly appointed teachers.
(2) Teachers must agree to participate in the college’s in-

duction programme during the first term of their employment,
and acknowledge that they are familiar with, and will comply
with the College’s policies and procedures.

(3) Teachers are required to participate in the development
of the College’s pastoral care programme.

(4) A teacher who, at the end of a probationary period of up
to two years is deemed by the Board not to have developed
adequate teaching skills, may be appointed as a temporary
teacher, subject to Appendix 1 (Teacher Appraisal) of the
Award.

(5) The normal length of probation for a teacher in their
first teaching appointment will be two years.

(6) The normal length of probation for an experienced
teacher will be one year.

(7) An experienced teacher is any teacher who has two or
more years of full time teaching experience.

15.—RELIEF TEACHERS
Notwithstanding the provisions of subclause (5) of Clause

11. – Salaries of the Award, relief teachers employed for five
days or less may be engaged by the day and paid a daily rate,
or part thereof and paid on a pro-rata rate on the basis of the
periods worked in relation to the number of periods in the
particular school day.

16.—LONG SERVICE LEAVE
(1) Notwithstanding the provisions of subclause (1) of

Clause 10.—Long Service Leave of the Award, a teacher who
has completed eight years’ continuous service with the Board
shall be entitled to take 10 weeks’ long service leave on full
pay, corresponding with a school term.

(2) Where the continuous service of a teacher during the
period of accrual contains any period which is less than full
time then that teacher’s entitlement to payment for long serv-
ice leave shall be subject to a calculation which averages the
full time equivalence of the teacher’s service over the accrual
period.

17.—DISPUTE RESOLUTION PROCEDURES
(1) The Board seeks to apply a biblical foundation in its

approach to dispute resolution. The principles outlined in Mat-
thew 18:15—16 are relevant to this clause. The following
procedures shall apply in connection with questions, disputes
or difficulties arising under this Enterprise Bargaining Agree-
ment.

(a) The persons directly involved shall discuss and make
reasonable attempts to resolve the question, dispute
or difficulty as soon as is practicable.

(b) If the initial discussions do not result in a settlement,
the matter, at the request of either party, shall be re-
ferred to a meeting between the parties, together with
any additional representatives requested by either
party.

(c) (i) If these discussions do not result in a settle-
ment, the question, dispute or difficulty shall
be referred to the Executive Director for fur-
ther discussion.

(ii) Discussions at this level will take place as soon
as practicable provided that, unless it is agreed
otherwise, it shall be no later than 72 hours
from the conclusion of the discussion held in
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accordance with paragraph (b) of this
subclause.

(d) Where the question, dispute or difficulty is unable
to be resolved under paragraph (c) of this subclause
the matter will be referred to the Board for resolu-
tion.

(2) The terms of any agreed settlement should be jointly
recorded.

(3) Any question, dispute or difficulty not settled may be
referred to the Western Australian Industrial Relations Com-
mission.

18.—OTHER MATTERS
When reviewing this agreement, or at an earlier mutually

agreeable time, the parties agree to discuss such matters that
are of relevance to either the Board or the teachers.

19.—NO FURTHER CLAIMS
It is a condition of this agreement that the parties will not

seek any further claims with respect to salaries or conditions
unless they are consistent with the State Wage Case Princi-
ples.

20.—NO REDUCTION
Nothing contained herein shall entitle the Board to reduce

the salary or conditions of an employee which prevailed prior
to entering into this agreement, except where provided by this
agreement.

21.—NO PRECEDENT
It is a condition of this agreement that the parties will not

seek to use the terms contained herein as a precedent for other
enterprise agreements, whether they involve the Board or not.

22.—SIGNATORIES
(signed)…………COMMON SEAL (signed)………COMMON SEAL
(Signature) (Signature)
…R F DALLIN……………… T I HOWE…………………………
(Name of signatory in block letters) (Name of signatory in block letters)
Parent Controlled Christian Education The Independent Schools Salaried Officers’
Association Northern Suburbs Inc Association of Western Australia,

Industrial Union of Workers

PWD CONSTRUCTION/ BLPPU AND THE CMETU
COLLECTIVE AGREEMENT 1999.

No. AG 194 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers & Other

and

PWD Construction Pty Ltd.

AG 194 of 1999.

PWD Construction/
BLPPU and the CMETU Collective Agreement 1999.

COMMISSIONER S J KENNER.

25 February 2000.
Order.

Having heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

(1) THAT the PWD Construction/BLPPU and the
CMETU Collective Agreement 1999 filed in the
Commission on 3 December 1999 be and is hereby
registered as an industrial agreement.

(2) THAT the PWD Construction Pty Ltd Industrial
Agreement No AG 77 of 1995 and PWD Construc-
tion Pty Ltd Industrial Agreement No AG 205 of
1997 be and are hereby cancelled.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

———

1.—TITLE
This agreement shall be known as the PWD Construction/

BLPPU and the CMETU Collective Agreement 1999.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties and Persons Bound
4. Application
5. Relationship to Parent Award
6. Period of Operation
7. Classification Structures & Rates of Pay
8. Industry Standards
9. Sick Leave

10. Negotiation of a Subsequent Agreement
11. Application of Project Agreements
12. Fares and Travelling Allowance
13. Seniority
14. All In Payments
15. Pyramid Sub-Contracting
16. Dispute Settlement Procedure
17. Safety Dispute Resolution
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bilitation
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3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on PWD Construction Pty

Ltd (hereinafter referred to as “the company”), the Western
Australian Builders’ Labourers, Painters and Plasterers Un-
ion of Workers and the Construction Mining Energy
Timberyards Sawmills and Woodworkers Union of Australia—
WA Branch (hereinafter referred to as “the unions”) and all
employees of the company eligible to be members of the un-
ions.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work.

This agreement shall apply in Western Australia only. There
are approximately 30 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after November 1st 1999 and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
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2. Wage Rates (per hour at ordinary time)
Previously 1st 1st 1st

EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67
Plaster, Fixer 17.82 18.71 19.65 20.63
Painter, Glazier 17.42 18.29 19.20 20.16
Signwriter 17.80 18.69 19.62 20.63
Carpenter/Roofer 17.93 18.85 19.79 20.78
Bricklayer 17.75 18.63 19.61 20.59
Refractory Bricklayer 20.38 21.40 22.47 25.59
Stonemason 17.93 18.82 19.76 20.75
Rooftiler 17.62 18.50 19.43 20.40
Marker/Setter Out 18.46 19.38 20.35 21.37
Special Class T 18.69 19.62 20.61 21.64

APPRENTICE RATES
Previous 1st 1st 1st

EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Plasterer, Fixer
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15
Painter. Glazier
Year 1 (.5/3/5) 7.32 7.68 8.06 8.47
Year 2 (1/3), (1.5/3.5) 9.58 10.06 10.56 11.09
Year 3 (2/3), (2.5/3.5) 13.06 13.72 14.40 15.12
Year 4 (3/3), (3.5/3.5) 15.33 16.10 16.90 17.74
Signwriter
Year 1 (.5/3.5) 7.48 7.85 8.24 8.66
Year 2 (1/3, 1.5/3.5) 9.78 10.28 10.79 11.35
Year 3 (2/3. 2.5/3.5) 13.35 14.02 14.72 15.47
Year 4 (3/3, 3/5/3.5) 15.66 16.45 17.27 18.15
Carpenter/Roofer
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Bricklayer
Year 1 7.46 7.82 8.24 8.65
Year 2 (1/3) 9.76 10.25 10.79 11.32
Year 3 (2/3) 13.31 13.97 14.71 15.44
Year 4 (3/3) 15.62 16.39 17.26 18.12
Stonemason
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Rooftiler
6 months 10.04 10.54 11.07 11.62
2nd 6 months 11.04 11.59 12.17 12.78
Year 2 12.90 13.55 14.23 14.94
Year 3 15.14 15.90 16.70 17.54

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
In addition to the current payment, the company shall in-

crease the contributions on behalf of each employee into the
Western Australian Construction Industry Redundancy Fund
by the following sums on a weekly basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.
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11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.
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(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.

2. In all instances, the following procedure shall be observed.
3. A uniformly high standard of amenities and facilities such

as ablution blocks, change rooms, crib sheds, etc. shall be
provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.

5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when cal-
culating floor space.

7. Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.

10. Where less than 20 persons are employed on site, Regu-
lation 3.20—Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed
washable laminated or vinyl surface, and seating for the tak-
ing of meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16. A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,

capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.

25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in re-

spect to all employees—
Employees Toilets Urinals
1—5 1 Nil
6—10 1 1
11—20 2 2
21—35 3 4
36—50 4 6
51—75 5 7
76—100 6 8
NB. For each additional 20 persons or part thereof up to
200 persons or part thereof up to 200 persons, one addi-
tional urinal and one additional toilet is required. For each
additional 35 persons or part thereof in excess of 200
persons, one additional urinal and one additional toilet is
required. If a slab urinal is provided, each 600mm shall
be regarded as one urinal.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
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(b) 2 T-shirts with collars, and will be replaced on a fair
wear and tear basis.

(c) 1 bluey jacket for each employee employed during
the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by

this Agreement for injury and sickness. The scheme is to be
negotiated between the parties.

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001

 26.—SIGNATORIES
BLPPU
........Signed............ Common Seal
Date: 26/11/99

CMETU
........Signed............ Common Seal
Date: 26/11/99

The Company:
...........Signed............ Common Seal
Date: 26/11/99
ALAN POWER
Print Name

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.

(d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45
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4.2 Projects Located Within West Perth (as defined)
New Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05

The site allowance on projects which are a combination of
new and renovation work shall be governed by the majority
of work involved. For example, where the majority of work is
new work, then the site allowance appropriate to new work
shall be paid for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O. but not
including the C.B.D. or West Perth (as defined)

Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean the
value of all tendered work which falls under the scope of the
principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that

may include matters regularly addressed within the industry,
such as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%
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ST. MARY’S ANGLICAN GIRLS’ SCHOOL (INC)
(ENTERPRISE BARGAINING) AGREEMENT 2000.

No. AG 6 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

St. Mary’s Anglican Girls’ School (Inc).
No. AG 6 of 2000.

St. Mary’s Anglican Girls’ School (Inc) (Enterprise
Bargaining) Agreement 2000.

COMMISSIONER P E SCOTT.
16 February 2000.

Order.
HAVING heard Mr N Briggs on behalf of The Independent
Schools Salaried Officers’ Association of Western Australia,
Industrial Union of Workers and there being no appearance
on behalf of St. Mary’s Anglican Girls’ School (Inc), and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the St. Mary’s Anglican Girls’ School (Inc) (En-
terprise Bargaining) Agreement 2000 in the terms of the
following schedule be registered on the 9th day of Febru-
ary 2000 and shall replace the St Mary’s Anglican Girls’
School (Inc) Enterprise Bargaining Agreement 1999.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This agreement will be known as the St Mary’s Anglican

Girls’ School (Inc) (Enterprise Bargaining) Agreement 2000
and shall replace the St Mary’s Anglican Girls’ School (Inc)
Enterprise Bargaining Agreement 1999.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement
4. Scope of Agreement
5. Date and Duration of Agreement
6. Relationship to Parent Award
7. Single Bargaining Unit
8. Objectives
9. Salary Rates

10. Agreed Efficiency Improvements
11. Dispute Resolution Procedure
12. No Further Claims
13. No Precedent
14. Signatories

3.—PARTIES TO THE AGREEMENT
This agreement is made between St Mary’s Anglican Girls’

School (Inc) (the School) and The Independent Schools Sala-
ried Officers’ Association of Western Australia, Industrial
Union of Workers (the ISSOA), a registered organisation of
employees.

4.—SCOPE OF AGREEMENT
(1) This agreement shall apply to teachers who are employed

within the scope of the award.
(2) The number of teachers covered by this agreement is 99.

5.—DATE AND DURATION OF AGREEMENT
(1) This agreement shall come into effect commencing the

first pay period on and from the 1st January 2000 and shall
expire on the 31st day of December 2001

(2) The parties have agreed to meet no later than 6 months
prior to the expiration of this agreement to review this agree-
ment.

6.—RELATIONSHIP TO PARENT AWARD
(1) This agreement shall be read and interpreted in conjunc-

tion with the Independent Schools’ Teachers’ Award 1976 (the
Award).

(2) Where there is any inconsistency between this agree-
ment and the award, this agreement will prevail to the extent
of the inconsistency.

7.—SINGLE BARGAINING UNIT
(1) The bodies party to this agreement have formed a single

bargaining unit.
(2) The single bargaining unit has conducted negotiations

with the School and reached full agreement with the School
represented by this agreement.

8.—OBJECTIVES
The nature and purposes of this agreement are to—
(1) Consolidate and develop further, initiatives arising out

of the award restructuring process.
(2) Accept a mutual responsibility to maintain a working

environment which will ensure that the School and its staff
become genuine participants and contributors to the School’s
aims, objectives and philosophy.

(3) Safeguard and improve the quality of teaching and learn-
ing by emphasising the upgrading of professional skills and
knowledge. The School and the teaching staff acknowledge
that this upgrading of skills and experience can best occur
when both the School and staff share responsibility for pro-
fessional development by undertaking both in-service and
external courses and training partly during School time and
partly during the teachers’ time.

9.—SALARY RATES
(1) The minimum annual rate of salary payable to teachers

engaged in the classifications prescribed in Clause 11.—Sala-
ries of the award shall be—

(a) For teachers employed at the School for less than
one year—
Step From 1 Jan 2000 From 1 Jan 2001

$ $
1 30,404 31,316
2 32,121 33,085
3 33,837 34,852
4 35,818 36,893
5 37,666 38,796
6 39,250 40,428
7 41,078 42,310
8 43,057 44,349
9 45,237 46,594
10 47,018 48,429
11 48,603 50,061
12 50,583 52,101
13 52,564 54,141

(b) For teachers employed at the School for a duration
of one year or more—
Step From 1 Jan 2000 From 1 Jan 2001

$ $
1 30,758 31,681
2 32,495 33,470
3 34,233 35,260
4 36,240 37,327
5 38,110 39,253
6 39,714 40,905
7 41,563 42,810
8 43,567 44,874
9 45,771 47,144
10 47,576 49,003
11 49,179 50,654
12 51,186 52,722
13 53,190 54,786

(2) The minimum annual rate allowance for Senior Teacher
1 and 2 shall be—

Senior Teacher Level 1 1,400
Senior Teacher Level 2 3,500

(3) As from the 1st day of January 1999 no Senior Teacher
Level 1 or 2 will be paid both Senior Teacher allowance and
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another monetary allowance. The condition of the award will
apply which is that they will be paid whichever allowance is
the greater.

(4) Salary Capping
Agreed to increase the salaries of three year trained staff

over a three year period commencing in 2000, from Step 9 to
Step 11, then to Step 12 in 2001 then to Step 13.

(a) For Teachers employed at the school for less than one
year—

1 Jan 1999 1 Jan 2000 1 Jan 2001 1 Jan 2002
Step 9 11 12 13
Salary $ 43,919 48,603 52,101 Future EBA
(b) For Teachers employed at the school for a duration of

one year or more—
1 Jan 1999 1 Jan 2000 1 Jan 2001 1 Jan 2002

Step 9 11 12 13
Salary $ 44,438 49,179 52,722 Future EBA

10.—AGREED EFFICIENCY IMPROVEMENTS
(1) Payment for Relief Teachers
Notwithstanding the provisions of subclause (5) of Clause

11.—Salaries of the award, relief teachers, employed for five
days or less, may be engaged by the day or half-day and paid
a daily rate or a pro-rata rate on the basis of the periods worked
in relation to the number of periods in the particular school
day.

(2) First Teaching Appointment
A teacher appointed to his/her teaching position, who, at

the end of the initial twelve months is deemed by the School
not to have developed adequate teaching skills, may be ap-
pointed as a temporary teacher and subject to subclause (2) of
Clause 2.—Induction of Appendix 1 of the award.

(3) Long Service Leave
(a) Notwithstanding the provisions of subclause (1) of Clause

10.—Long Service Leave, of the award, from the 1st day of
January 1995, a teacher who has completed eight years’ con-
tinuous service with the School shall be entitled to take ten
weeks’ long service leave on full pay, corresponding with a
completed term.

(b) As from the 1st day of January 1995, a teacher’s entitle-
ment to paid long service leave for each year of service will
accrue at the rate of 1.25 weeks.

(c) For any service prior to the 1st day of January 1995, the
accrued entitlement for long service leave shall be that which
is prescribed under the terms of the award.

(d) Long service leave may only be taken after a staff mem-
ber has accrued ten weeks leave and may be taken as one
block or a maximum of two parts.

(e) Upon resignation and after seven years of service the
staff member will receive a pro-rata payment in lieu of long
service leave.

(4) Carers’ Leave
(a) A teacher may take in one year of service up to five days

of paid leave to care for a family* member in need of care
provided that the teacher—

(i) informs the Principal (or a person designated by the
Principal) of the need for Carers’ Leave and the esti-
mated period of absence at the first opportunity; and

(ii) except for the first day’s absence in the sequence of
consecutive days and if requested by the School pro-
vide a medical certificate setting out particulars of
the illness or injury or other adequate evidence of
the need for leave.

(b) Such leave shall not accrue from year to year.
(c) A maximum of three days of such leave shall be debited

to the teacher’s accrued sick leave with the balance as given
paid leave.

(d) Such leave shall not prejudice a teacher’s right to special
leave in accordance with the provisions of the award.

* In this clause the word family shall include: parents, grand-
parents, siblings, parents-in-law, step parents, spouse, defacto
spouse, children, step children, grandchildren and at the dis-
cretion of the Principal, other persons for whom the teacher
has responsibility.

(5) Lunchtime Supervision
Where a teacher is required to undertake lunchtime super-

vision such duty shall be rostered so as to allow for a fair and
reasonable meal break.

(6) Salary Packaging
(a) Salary packaging shall be available for those teachers

who are interested in the School’s proposal as from January
1998.

(b) The School will decide on the salary packaging pro-
vider, either Remunerator or McMillian Shakespear.

(c) Salary packaging will apply to superannuation, leasing
of motor vehicles, mortgage repayments and school fees.

(d) Terms and conditions will be as agreed between the
School, the packaging provider and the teacher.

(7) Parental Leave
The School has agreed to parental leave provision as per the

terms and conditions of the Minimum Conditions of Employ-
ment Act 1993.

(8) Salary Deferment
The School is in principle in agreement with salary defer-

ment on the basis of the deferred salary scheme applicable to
the Education Department. The scheme would require four
years of service on a salary reduced by 20%.

(9) Compulsory Superannuation
(a) The School agrees to salary sacrifice superannuation

deductions, other than SGC requirements, providing the su-
perannuation deductions are applicable to a complying
superannuation fund under Commonwealth Government Su-
perannuation Legislation. Deduction arrangements to be
implemented on the 1st of January or 1st of July of each year.

(b) Employees may choose a complying superannuation fund
or scheme into which their employer superannuation contri-
butions are to be paid.

(c) The employer is to notify the employee of that choice.
(d) The employer is to pay the contributions into the super-

annuation fund specified in the agreement (or any complying
superannuation fund, if no fund is specified) until such time
as the employee makes a choice.

(e) The employer and the employee are bound by the em-
ployee’s nominated choice unless they agree to a change of
fund.

(f) The employer is not to unreasonably refuse to a change
of fund requested by an employee.

(10) Allowances
(a) Responsibility Scale
It is agreed not to list a responsibility scale in total in this

agreement. However, these scales will be published within
the School each year for teachers to view.

(b) It is agreed that when teachers in the Junior School have
DOTT time, when needed and if possible, it can be organised
on an informal basis with the Head of the Junior School that
they need not be at School during that time.

(c) The proposal that year teachers in the Senior School’s
positions be moved to a new level on the responsibility scale
was agreed to in principle.

Changes will be dependent upon clarification of year teach-
ers positions as part of the Pastoral Care review.

(11) Time Off
It is agreed that where possible time off will be formalised

as part of the St Mary’s Anglican Senior School timetable in
return for teachers doing Boarders’ prep.

11.—DISPUTE RESOLUTION PROCEDURE
A dispute is defined as any question, dispute or difficulty

arising out of this agreement—
The following procedure shall apply to the resolution of

any dispute—
(1) The parties to the dispute shall make reasonable at-

tempts to resolve the matter by mutual discussion
and determination.

(2) If the parties are unable to resolve the dispute, the
matter, at the request of either party, shall be referred
to a meeting between the parties to the agreement



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 58580 W.A.I.G.

together with any additional representative as may
be agreed by the parties.

(3) If the matter is not then resolved it shall be referred
to the Western Australian Industrial Relations Com-
mission.

12.—NO FURTHER CLAIMS
It is a condition of this agreement that the parties will not

seek any further claims, with respect to salaries or conditions
unless they are consistent with the State Wage Case Princi-
ples or there are changes in salary within comparable
organisations which are significantly beyond those anticipated
by this agreement.

13.—NO PRECEDENT
It is a condition of this agreement that the parties will not

seek to use the terms contained herein as a precedent for other
enterprise agreements, whether they involve the School or not.

14.—SIGNATORIES
…(Signed)……..……Common Seal…
(Signature)
…Lynne Thomson………………….
(Name of signatory in block letters)
St Mary’s Anglican Girls’ School (Inc)
…(Signed)……..……Common Seal…
(Signature)
…T I Howe…………………………….
(Name of signatory in block letters)
Independent Schools Salaried Officers’ Association of West-

ern Australia, Industrial Union of Workers

WESPINE INDUSTRIES PTY LTD (DARDANUP
SITE) ENTERPRISE BARGAINING AGREEMENT

1999.
No. AG 206 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Wespine Industries Pty Ltd

and

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch
and The Forest Products, Furnishing and Allied Industries

Union of Workers, WA.
No. AG 206 of 1999.

Wespine Industries Pty Ltd (Dardanup Site) Enterprise
Bargaining Agreement 1999.

COMMISSIONER P E SCOTT.
9 February 2000.

Order.
HAVING heard Mr S Foy on behalf of the Applicant and Mr
W Game and with him Mr G Halliwell on behalf of the Com-
munications, Electrical, Electronic, Energy, Information,
Postal, Plumbing and Allied Workers Union of Australia, En-
gineering and Electrical Division, WA Branch and Mr T Daly
on behalf of The Forest Products, Furnishing and Allied In-
dustries Union of Workers, WA, and by consent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Wespine Industries Pty Ltd (Dardanup Site)
Enterprise Bargaining Agreement 1999 in the terms of
the following schedule be registered on the 24th day of
December 1999.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Schedule.

WESPINE INDUSTRIES PTY LTD
ENTERPRISE BARGAINING AGREEMENT 1999

1.—TITLE
This agreement shall be known as the WESPINE INDUS-

TRIES PTY LTD (Dardanup site) Enterprise Bargaining
Agreement 1999.

2.—ARRANGEMENT
1. TITLE
2. ARRANGEMENT
3. APPLICATION
4. PARTIES BOUND
5. DATE AND PERIOD OF OPERATION
6. RELATIONSHIP TO PARENT AWARD
7. NO EXTRA CLAIMS
8. DISPUTE RESOLUTION PROCEDURE
9. REMUNERATION

10. SIGNATORIES TO AGREEMENT

3.—APPLICATION
This Agreement shall apply to WESPINE INDUSTRIES

PTY LTD, and to all employees engaged at the Dardanup site
under the terms and conditions of the following awards—

(a) Timber Workers Award, No 36 of 1956; and,
(b) Metal Trades (General) Award 1966.

4.—PARTIES BOUND
4.1 This Agreement shall be binding on—

(a) WESPINE INDUSTRIES PTY LTD;
(b) The Forest Products, Furnishing and Allied Indus-

tries, Industrial Union of Workers, WA;
(c) Communications, Electrical, Electronic, Energy, In-

formation, Postal, Plumbing and Allied Workers’
Union of Australia, Engineering and Electrical Di-
vision, WA Branch.

(d) All employees who are engaged under the terms and
conditions of the Awards referred to in Clause 3—
APPLICATION.

5.—DATES AND PERIOD OF OPERATION
5.1 The parties agree—

(a) that this agreement will become effective from the
first pay period commencing on or after the date of
the last signatory to the agreement;

(b) that this agreement shall remain in operation for a
period of 18 months from the date determined by
para (a) above;

(c) a review of this enterprise agreement will commence
during the month of March 2001.

6.—RELATIONSHIP TO PARENT AWARDS &
PREVIOUS ENTERPRISE BARGANING

AGREEMENTS—
6.1 This agreement shall be read and interpreted wholly in

conjunction with those awards specified in clause 3.0 – Ap-
plication and the previous Enterprise Bargaining Agreements
applying at the site, namely the 1993, 1994 and 1997 agree-
ments, provided that where there is any inconsistency, this
agreement shall take precedence.

6.2 Except as provided for in para 6.1 above the previous
enterprise bargaining agreements will continue to exist for
the purposes of determining terms and conditions of employ-
ment and clarifying matters within this agreement. It is
recognised by the parties that the previous enterprise bargain-
ing agreements contain—

(a) active clauses (ie those that have not been superseded
by subsequent agreements); and,

(b) the spirit and intent of the previous agreements.

7.—NO EXTRA CLAIMS
All parties agree that State or Federal Wage Case Decisions

occurring during the life of this agreement will not be made
available to employees covered by this agreement and that no
extra claim or claims will be made.
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8.—DISPUTE RESOLUTION PROCEDURE
The parties to this Agreement agree that Clause 41—“Dis-

pute Settlement” of the Timber Workers Award No. 36 of 1950
will be used for the purposes of resolution of matters for all
employees covered by this Agreement.

REMUNERATION—
9.1 This agreement provides for—

(a) a wage increase of 4% (four per cent) on the ordi-
nary hourly rate; and,

(b) a flat increase of $5:00 to be added to the ordinary
weekly rate of pay after the increase at para (a) above
has been added to the ordinary hourly rate.

9.2 The increases set out at para 9.1 above are conditional
upon the following—

(a) the existing “Incentive Scheme” payment provided
for in the 1997 EBA being discontinued and no
longer paid at any time; and,

(b) the existing “Attendance Pay” of $5.00 per week as
provided for by an historical arrangement at the site
being withdrawn by the company as of the date de-
termined by clause 9.4 hereunder and no longer paid
at any time.

9.3 The increase provided for in clause 9.1 (a) is effective
from the first pay period commencing on or after July 21, and
will be processed via the Pay Office when the agreement is
ratified by the Western Australian Industrial Relations Com-
mission.

9.4 The increase provided for in clause 9.1 (b) is effective
from the first pay period commencing on or after the date of
the last signatory to this agreement and will be processed via
the Pay Office when the agreement is ratified by the Western
Australian Industrial Relations Commission.

SIGNATORIES TO AGREEMENT—
(Signed)                                        15/11/1999 (date)
Employee Representative
(Signed)                                        15/11/1999 (date)
Employee Representative
(Signed)                                          15/11/99 (date)
On behalf of Wespine Industries Pty Ltd
(Signed)       COMMON SEAL      19/11/99 (date)
On behalf of the Communications, Electrical  Electronic,

Energy, Information, Postal, Plumbing and Allied Workers’
Union of Australia, Engineering and Electrical Division, WA
Branch

(Signed)                                          23/11/99 (date)
On behalf of the Forest Products, Furnishing and Allied In-

dustries Industrial Union of Workers’, WA

Appendix

EMPLOYEES BOUND BY AGREEMENT
As at December 1, 1999 this agreement will apply to a total

of 102 employees as per the following—
Employees eligible to be or are members of
The Forest Products, Furnishing and Allied
Industries, Industrial Union of Workers’, WA 100
Employees eligible to be or are members of
the Communications, Electrical, Electronic,
Energy, Information, Postal, Plumbing and Allied
Workers’ Union of Australia, Engineering and
Electrical Division, WA Branch 2

WESTERN REO/BLPPU AND THE CMETU
COLLECTIVE AGREEMENT 1999.

No. AG 193 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers & Other

and

Sween Pty Ltd t/a Western Reo.

AG 193 of 1999.

Western Reo/
BLPPU and the CMETU Collective Agreement 1999.

COMMISSIONER S J KENNER.

25 February 2000.
Order.

Having heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

(1) THAT the Western Reo/BLPPU and the CMETU
Collective Agreement 1999 filed in the Commission
on 3 December 1999 be and is hereby registered as
an industrial agreement.

(2) THAT the Western Reo Industrial Agreement No AG
271 of 1995 and the Western Reo Industrial Agree-
ment No AG 248 of 1998 be and are hereby
cancelled.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

———

1.—TITLE
This agreement shall be known as the Western Reo/BLPPU

and the CMETU Collective Agreement 1999.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties and Persons Bound
4. Application
5. Relationship to Parent Award
6. Period of Operation
7. Classification Structures & Rates of Pay
8. Industry Standards
9. Sick Leave

10. Negotiation of a Subsequent Agreement
11. Application of Project Agreements
12. Fares and Travelling Allowance
13. Seniority
14. All In Payments
15. Pyramid Sub-Contracting
16. Dispute Settlement Procedure
17. Safety Dispute Resolution
18. Training and Related Matters
19. Drug & Alcohol, Safety & Rehabilitation Program
20. Clothing & Safety Footwear
21. Income Protection
22. Accident Pay
23. Union Membership
24. Y2K
25. Signatories to the Agreement

Appendix A—Drug & Alcohol, Safety and Reha-
bilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Sween Pty Ltd trading

as Western Reo (hereinafter referred to as “the company”),
the Western Australian Builders’ Labourers, Painters and Plas-
terers Union of Workers and the Construction Mining Energy
Timberyards Sawmills and Woodworkers Union of Australia
– WA Branch (hereinafter referred to as “the unions”) and all
employees of the company eligible to be members of the un-
ions.
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4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work.

This agreement shall apply in Western Australia only. There
are approximately eight (8) employees covered by this agree-
ment.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after November 1st 1999 and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previously 1st 1st 1st
EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67
Plaster, Fixer 17.82 18.71 19.65 20.63
Painter, Glazier 17.42 18.29 19.20 20.16
Signwriter 17.80 18.69 19.62 20.63
Carpenter/Roofer 17.93 18.85 19.79 20.78
Bricklayer 17.75 18.63 19.61 20.59
Refractory Bricklayer 20.38 21.40 22.47 25.59
Stonemason 17.93 18.82 19.76 20.75
Rooftiler 17.62 18.50 19.43 20.40
Marker/Setter Out 18.46 19.38 20.35 21.37
Special Class T 18.69 19.62 20.61 21.64

APPRENTICE RATES
Previous 1st 1st 1st

EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Plasterer, Fixer
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15
Painter. Glazier
Year 1 (.5/3/5) 7.32 7.68 8.06 8.47
Year 2 (1/3), (1.5/3.5) 9.58 10.06 10.56 11.09
Year 3 (2/3), (2.5/3.5) 13.06 13.72 14.40 15.12
Year 4 (3/3), (3.5/3.5) 15.33 16.10 16.90 17.74
Signwriter
Year 1 (.5/3.5) 7.48 7.85 8.24 8.66
Year 2 (1/3, 1.5/3.5) 9.78 10.28 10.79 11.35
Year 3 (2/3. 2.5/3.5) 13.35 14.02 14.72 15.47
Year 4 (3/3, 3/5/3.5) 15.66 16.45 17.27 18.15

Carpenter/Roofer
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29

Bricklayer
Year 1 7.46 7.82 8.24 8.65
Year 2 (1/3) 9.76 10.25 10.79 11.32
Year 3 (2/3) 13.31 13.97 14.71 15.44
Year 4 (3/3) 15.62 16.39 17.26 18.12

Previous 1st 1st 1st
EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Stonemason
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Rooftiler
6 months 10.04 10.54 11.07 11.62
2nd 6 months 11.04 11.59 12.17 12.78
Year 2 12.90 13.55 14.23 14.94
Year 3 15.14 15.90 16.70 17.54

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
In addition to the current payment, the company shall in-

crease the contributions on behalf of each employee into the
Western Australian Construction Industry Redundancy Fund
by the following sums on a weekly basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.
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9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
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company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

19.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.

(b) 2 T-shirts with collars, and will be replaced on a fair
wear and tear basis.

(c) 1 bluey jacket for each employee employed during
the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

21.—INCOME PROTECTION
The Company agrees to insure employees covered by

this Agreement for injury and sickness. The scheme is to be
negotiated between the parties.

22.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

23.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

24.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001

 26.—SIGNATORIES
BLPPU
........Signed............ Common Seal
Date: 29/11/99

CMETU
........Signed............ Common Seal
Date: 29/11/99

The Company:
...........Signed............ Common Seal
Date: 29/11/99
M. FINNEY
Print Name

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.
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(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.

(d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05

The site allowance on projects which are a combination of
new and renovation work shall be governed by the majority
of work involved. For example, where the majority of work is
new work, then the site allowance appropriate to new work
shall be paid for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O. but not
including the C.B.D. or West Perth (as defined)

Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean the
value of all tendered work which falls under the scope of the
principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
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may include matters regularly addressed within the industry,
such as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

WROXTON/BLPPU AND THE CMETU
COLLECTIVE AGREEMENT 1999.

No. AG 196 of 1999.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers & Other

and

Wroxton Pty Ltd.

AG 196 of 1999.

Wroxton/BLPPU and the CMETU
Collective Agreement 1999.

COMMISSIONER S J KENNER.

25 February 2000.
Order.

HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

(1) THAT the Wroxton/BLPPU and the CMETU Col-
lective Agreement 1999 filed in the Commission on
3 December 1999 be and is hereby registered as an
industrial agreement.

(2) THAT the Wroxton Industrial Agreement No AG 332
of 1995 and the Wroxton Industrial Agreement
No AG 215 of 1997 be and are hereby cancelled.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

———

1.—TITLE
This agreement shall be known as the Wroxton/BLPPU and

the CMETU Collective Agreement 1999.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties and Persons Bound
4. Application
5. Relationship to Parent Award
6. Period of Operation
7. Classification Structures & Rates of Pay
8. Industry Standards
9. Sick Leave

10. Negotiation of a Subsequent Agreement
11. Application of Project Agreements
12. Fares and Travelling Allowance
13. Seniority
14. All In Payments
15. Pyramid Sub-Contracting
16. Dispute Settlement Procedure
17. Safety Dispute Resolution
18. Amenities
19. Training and Related Matters
20. Drug & Alcohol, Safety & Rehabilitation Program
21. Clothing & Safety Footwear
22. Income Protection
23. Accident Pay
24. Union Membership
25. Y2K
26. Signatories to the Agreement

Appendix A—Drug & Alcohol, Safety and Reha-
bilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Wroxton Pty Ltd (here-

inafter referred to as “the company”), the Western Australian
Builders’ Labourers, Painters and Plasterers Union of Work-
ers and the Construction Mining Energy Timberyards Sawmills
and Woodworkers Union of Australia – WA Branch (herein-
after referred to as “the unions”) and all employees of the
company eligible to be members of the unions.
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4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work.

This agreement shall apply in Western Australia only. There
are approximately six (6) employees covered by this agree-
ment.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after November 1st 1999 and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previously 1st 1st 1st
EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67
Plaster, Fixer 17.82 18.71 19.65 20.63
Painter, Glazier 17.42 18.29 19.20 20.16
Signwriter 17.80 18.69 19.62 20.63
Carpenter/Roofer 17.93 18.85 19.79 20.78
Bricklayer 17.75 18.63 19.61 20.59
Refractory Bricklayer 20.38 21.40 22.47 25.59
Stonemason 17.93 18.82 19.76 20.75
Rooftiler 17.62 18.50 19.43 20.40
Marker/Setter Out 18.46 19.38 20.35 21.37
Special Class T 18.69 19.62 20.61 21.64

APPRENTICE RATES
Previous 1st 1st 1st

EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Plasterer, Fixer
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15

Painter. Glazier
Year 1 (.5/3/5) 7.32 7.68 8.06 8.47
Year 2 (1/3), (1.5/3.5) 9.58 10.06 10.56 11.09
Year 3 (2/3), (2.5/3.5) 13.06 13.72 14.40 15.12
Year 4 (3/3), (3.5/3.5) 15.33 16.10 16.90 17.74

Signwriter
Year 1 (.5/3.5) 7.48 7.85 8.24 8.66
Year 2 (1/3, 1.5/3.5) 9.78 10.28 10.79 11.35
Year 3 (2/3. 2.5/3.5) 13.35 14.02 14.72 15.47
Year 4 (3/3, 3/5/3.5) 15.66 16.45 17.27 18.15

Carpenter/Roofer
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29

Bricklayer
Year 1 7.46 7.82 8.24 8.65
Year 2 (1/3) 9.76 10.25 10.79 11.32
Year 3 (2/3) 13.31 13.97 14.71 15.44
Year 4 (3/3) 15.62 16.39 17.26 18.12

Previous 1st 1st 1st
EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Stonemason
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Rooftiler
6 months 10.04 10.54 11.07 11.62
2nd 6 months 11.04 11.59 12.17 12.78
Year 2 12.90 13.55 14.23 14.94
Year 3 15.14 15.90 16.70 17.54

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
In addition to the current payment, the company shall in-

crease the contributions on behalf of each employee into the
Western Australian Construction Industry Redundancy Fund
by the following sums on a weekly basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
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and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall

not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
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workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.

2. In all instances, the following procedure shall be ob-
served—

3. A uniformly high standard of amenities and facilities such
as ablution blocks, change rooms, crib sheds, etc. shall be
provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.

5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when cal-
culating floor space.

7.  Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.

10. Where less than 20 persons are employed on site, Regu-
lation 3.20 – Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed
washable laminated or vinyl surface, and seating for the tak-
ing of meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16. A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.

25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in re-

spect to all employees—
Employees Toilets Urinals
1—5 1 Nil
6—10 1 1
11—20 2 2
21—35 3 4
36—50 4 6
51—75 5 7
76—100 6 8

NB. For each additional 20 persons or part thereof up to
200 persons or part thereof up to 200 persons, one additional
urinal and one additional toilet is required. For each addi-
tional 35 persons or part thereof in excess of 200 persons, one
additional urinal and one additional toilet is required. If a slab
urinal is provided, each 600mm shall be regarded as one uri-
nal.

19. TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
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employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by

this Agreement for injury and sickness. The scheme is to be
negotiated between the parties.

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000

• 31 December 2000
• 28 February 2001

 26.—SIGNATORIES
BLPPU

Sgd.............................................................
Date:  26/ 11/99
CMETU

Sgd............................................................
Date:  26/ 11/99
The Company:

Sgd............................................................
 SIGNATURE
Date:  24/ 11/99
Company  Seal
JACK SCHERBARTH
 PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.

(d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.
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APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05

The site allowance on projects which are a combination of
new and renovation work shall be governed by the majority
of work involved. For example, where the majority of work is
new work, then the site allowance appropriate to new work
shall be paid for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O. but not
including the C.B.D. or West Perth (as defined)

Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the

Perth-Fremantle railway line to Dyer Street, Dyer Street
through to Havelock Street, Havelock Street to Kings Park
Road, Kings Park Road to Fraser Avenue, Fraser Avenue pro-
jected through to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean the
value of all tendered work which falls under the scope of the
principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).
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15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

AWARDS/AGREEMENTS—
Variation of—

BUILDING TRADES AWARD 1968.
No. 31 of 1966.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Western Australian Builders’ Labourers, Painters

and Plasterers Union of Workers and Other

and

Coca-Cola Bottlers Pty Ltd and Others.

 No. 1652 of 1998.

COMMISSIONER S.J. KENNER.

23 December 1999.

Reasons for Decision.
THE COMMISSIONER: This is an application by the West-
ern Australian Builders Labourers, Painters and Plasterers
Union of Workers and the Construction, Mining, Energy, Tim-
beryards, Sawmills and Woodworkers Union of
Australia—Western Australian Branch (“the applicants “) to
vary the terms of the Building Trades Award 1968 No 31 of
1966 (“the Award”) in relation to redundancy. The basis of
the application being stated as one to flow on a “test case
standard” as applicable to the building and construction in-
dustry largely following decisions of the Commission in Court
Session in 1995 and 1996 (see 75 WAIG 2699; 76 WAIG 2144)
and is advanced in accordance with principles two and four of
the Commission’s Wage Fixing Principles. This application
follows a similar but unsuccessful attempt to vary the Award
in 1998: WABLPPU and Or v. Coca-Cola Bottlers Pty Ltd
and Ors (1998) 78 WAIG 3763.

The respondent’s represented at the hearing of the matter,
opposed the claim by the applicants but consented, by way of
counter proposal, to a variation to the Award to incorporate
“standard” TCR redundancy provisions into the Award. I

should observe that the Award already contains some elements
of the TCR clause.

The applicants were represented by Ms J. Harrison and the
respondents by Mr K Dwyer.

Contentions
The applicants submitted that whilst somewhat of a hybrid

claim, the thrust of the application to amend the Award re-
flected the “standard” redundancy clause established in the
Commission for building and construction industry awards
and those of the Australian Industrial Relations Commission.
It was submitted that the terms of the application sought to
incorporate into the Award, those conditions in relation to re-
dundancy, specifically relating to severance payments, that
are “standard” in the building industry. It was the applicants’
contention that the Award was a “building industry” Award,
notwithstanding the terms of its scope and respondency pro-
visions. In short, Ms Harrison submitted that because the
Award is a building industry award, then it should contain
redundancy provisions comparable to other building industry
awards.

The applicants submitted that the Award covers both trades
persons and labourers who work in the building industry, en-
gaged mainly in work off-site and occasionally, on-site. It was
submitted that a substantial number of employees in the con-
struction industry had limited security of employment and their
length of employment is relatively short. Furthermore, Ms
Harrison submitted that by reason of amendments to the re-
spondency to the Award in 1998, circumstances are now such
that at least some respondents to the Award are more closely
aligned to the construction industry than was previously the
case. It was said that this was a relevant consideration, distin-
guishing the present circumstances to those applying to the
applicants’ earlier attempt to vary the Award in 1998.

Ms Harrison referred to the decisions of the Commission in
Court Section referred to above, and submitted that they sup-
ported the present application. Ms Harrison referred to the
history of the Award and to various ABS statistics in relation
to what could be described as the “building construction in-
dustry”.

The respondents opposed the applicant’s claim and counter
proposed that the Award be varied to incorporate the remain-
ing provisions of the “standard” TCR clause. Mr Dwyer, on
behalf of those respondents he represented, accepted in- prin-
ciple that there should be benefits applying to employees under
the Award in the event of a redundancy. In short, Mr Dwyer
submitted that there was no proper foundation to adopt the
building and construction industry “standard” or any part of
it, in relation to redundancy, in the Award. It was said that the
Award is a multi-industry award and is clearly distinguish-
able from the construction sector of the building industry that
was the subject of the Commission in Court Session deci-
sions referred to above. Mr Dwyer also referred to the history
of the Award in this regard, and submitted that the present
terms of the Award make it plain that there has always been
recognition of the distinction between the “on-site” and “off-
site” sectors of the industry. Implicit in this proposition, was
the respondent’s contention that it is only the “on-site” con-
struction industry proper, that should enjoy the redundancy
benefits claim by the applicants.

Furthermore, it was submitted that the applicants had not
established any case for a departure from the conclusions of
the Commission in 1998, that the Award was significantly dif-
ferent to those awards the subject of the earlier Commission
in Court Session decisions. Mr Dwyer said that in recognition
of the principle as to redundancy, the balance of the “stand-
ard” TCR provisions should be inserted into the Award, as an
appropriate community standard.

Evidence
In support of the application, the applicants led evidence

from two organisers employed by the applicants, Mr Graham
Pallot and Mr Daron Smith. They both said that they had been
organisers with the applicant unions for a number of years.
They were engaged in servicing both on-site and off-site em-
ployees, in addition to other areas involved in or associated
with the building and construction industry. They both testi-
fied as to classifications of employees engaged in the building
and construction industry. It was their evidence that these clas-
sifications of employees work in both the off-site and on-site
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areas of the industry. In general terms, the thrust of their evi-
dence in relation to these matters was that there is movement
between both the off-site and on-site areas.

These witnesses also said that from time to time, employees
who work under the Award may, after ceasing their employ-
ment, move into employment in the on-site area. Also, they
said that occasionally, in their experience, employees were
employed for short periods of less than one year in certain
sectors of the off-site industry, they being specifically glass
cutting and fitting, stone masonry, joinery, shop fitting and
ceramic floor and wall tiling. It was also said, that in their
experience, employees in the off-site area, on being made re-
dundant, were often paid a minimum of two weeks per year
of service, plus on occasions, other benefits.

Consideration
An element arising in the determination of the present ap-

plication, is the nature of the industry or industries that are
covered by the Award, with particular reference to the con-
struction industry. Both the applicants and the respondents
referred, in some detail, to the history of the Award. I do not
propose to recite that history for the purposes of these rea-
sons, but I have considered the history carefully in determining
this matter, as set out in a number of decisions of the Com-
mission: Building Trades Association of Unions of Western
Australia (Association of Workers) v Master Builders Asso-
ciation of Western Australia Perth and Others (1973) 73 WAIG
927; Master Builders Association of Western Australia Perth
and Other v The Australian Builders Labourers Federated
Union of Workers—Western Australian Branch and Others
(1975) 55 WAIG 553; Master Builders Association of West-
ern Australia Perth and Other v The Australian Builders
Labourers Federated Union of Workers—Western Australian
Branch and Others (1977) 57 WAIG 807; The Building Trades
Association of Unions of Western Australia v The Master Build-
ers Association of Western Australia Perth (1979) 59 WAIG
500; The Construction, Mining and Energy Workers Union of
Australia—Western Australian Branch v Associated Shop Fit-
ters Pty Ltd (1988) 68 WAIG 1596.

From a consideration of these decisions, it is clear that the
Award in its present terms and the Building Trades (Construc-
tion) Award No. 14 of 1975, were born out of a need to
distinguish the on-site construction sector of the building in-
dustry from the predominantly off-site sector, involving work
primarily on and around an employer’s premises. This dis-
tinction between the on-site and off-site sectors of the industry
remains current as the Award in clause 10(5), prescribes a
construction allowance for an employee who is required to
work “on-site” on any work in connection with the erection
or demolition of a building or to carry out work which the
employer and the union agree is construction work or, in de-
fault of agreement, that is so declared by the Board of
Reference.

Having regard to the terms of the Award, what industry does
it relate to? As noted above, Ms Harrison submitted that the
Award applies to the building industry. Mr Dwyer on the other
hand, submitted that the Award is a multi-industry award, hav-
ing application to a range of industries as set out in the
respondency schedules.  Relevantly, clause 3—Scope of the
Award provides as follows—

“This award shall apply—
(1) (a) Employees in “Schedule B—Common

Rule”—
To all employees (including apprentices) em-
ployed in a calling or callings as set out in
clause 10—Wages, of this award in the indus-
tries carried on by the respondents set out in
the schedule attached to this award, and

(b) Employers in “Schedule C—Named Employ-
ers Only—No Common Rule”—

To all employees (including apprentices) employed in a call-
ing or callings set out in Clause 10—Wages, of this award
employed only by those named employers.”

By the terms of schedules B and C, a large number of in-
dustry headings are set out. In my opinion, from a
consideration of the combined effect of clauses 3—Scope,
10—Wages, and the respondency schedules to the Award, it’s
application is to be determined on the basis of the “rule” as

determined in R J Donovan and Associates Pty Ltd v Feder-
ated Clerks Union of Australia, WA Branch (1977) 57 WAIG
1317. That is, the nature of the application and scope of the
Award, in the case of an employer who is not a named re-
spondent is to be determined by the description of the
industries as specified in the respondency schedules.

Whilst by the terms of clause 10—Wages, the classifica-
tions contained in the Award are generally those trades and
non-trades classifications one would associate with the “build-
ing industry” from a vocational perspective, it is clear from
the terms of the Award that from a respondency point of view,
the Award is a multi-industry award. It therefore has the char-
acter of both the building and other industries. Furthermore,
it is apparent from the terms of the Award when read as a
whole, that the Award contemplates employment of building
trades and non-trades employees in on-premise manufactur-
ing, maintenance type work and, as required, on-site
construction work.

In The Construction, Mining, Energy, Timberyards, Saw-
mills and Woodworkers Union of Australia—WA Branch v
Master Builders Association of Western Australia (Union of
Employers) and Ors (1995) 75 WAIG 2699, as noted above,
the Commission in Court Session had before it applications
to vary a number of awards said to operate in the “building
and construction industry”. Those applications sought the
variation of the subject awards to include redundancy provi-
sions based upon standards having application to the
construction industry. The Commission, in relation to this
matter, observed at 2706—

“The character of employment which distinguishes work
in the building and construction industry from other in-
dustries, (such as manufacturing) includes employees
been located “on-site” and having appointments specific
to a project. These factors together with the age profile
of employees working in the industry was noted by the
Australian Commission when it determined to recognise
a redundancy payment scheme designed to meet the needs
of this industry (see Print H 7465). The transient nature
of employment and the pattern of labour turnover were
the subject of evidence before the Commission in Court
Session. It is sufficient to say that employment in the
building and construction industry in this State is no dif-
ferent (sic) that experienced elsewhere in the country.
Indeed, with the level of project development in Western
Australia mobility of labour is an important facet of the
industry’s ability to meet the demands placed on it.
Although the information presented on the extent to which
service within the industry accumulates for the purpose
of an entitlement under the Construction Industry Long
Service Leave Payment scheme must be discounted for
the purpose of identifying only those employees that are
only engaged in the building and construction industry,
(and not those who attend building construction sites
from time to time in the course of their employment)”
nevertheless, the incidence of “redundancy” is signifi-
cant.” (My emphasis)

Similar observations were made by the Commission in The
Western Australian Builders Labourers, Painters and Plas-
terers Union of Workers v Adsigns Pty Ltd and Others (1996)
76 WAIG 2144 at 2149-2150.

From these decisions, it is clear in my opinion, that the build-
ing and construction industry, being a sub-set of the building
industry generally, is characterised by itinerant, short term and
project specific employment that is inherently, by its nature,
insecure.

The applicant in support of its claim, also relied upon in
part, a consent variation to the Industrial Spraypainting and
Sandblasting Award 1991 in relation to redundancy ((1996)
76 WAIG 3749). In particular, reliance was placed upon that
part of the award variation, that provided for a redundancy
benefit of 1.75 hours per week of service for employees em-
ployed for less than 12 months on a job specific basis. However,
the Commission, in applying the well-established principle
that consent matters cannot be relied upon in arbitral proceed-
ings, can place no weight on this consent variation.
Furthermore, it is not evident from this variation as to the
extent of the application of that particular award, as compared
to the terms of the Award.
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By the terms of the Award and the evidence before the Com-
mission, I am not persuaded that the Award has the same
character as those having application to the building and con-
struction industry, the subject of the decisions of the
Commission in Court Session referred to above. Furthermore,
and contrary to the character of the construction industry as
outlined in those cases, the evidence before the Commission
in the instant matter was that short term employment appears
to be the exception to the rule. Although, as noted above, whilst
I accept there is some movement to on-site work, as referred
to in the evidence, and as contemplated by the terms of the
Award itself, the major and substantive character of the Award
is not of the construction industry type. I am not therefore
persuaded that circumstances having application to the build-
ing and construction industry should have application in the
circumstances of the Award.

I am however, of the view that employees covered by the
terms of the Award should receive adequate compensation in
the circumstances of loss of employment through no fault of
their own. Therefore, the Award should be varied to insert the
balance of the “TCR “ provisions in relation to redundancy,
as contained in the respondent’s counter proposal, save for
the retention of the provision requiring notification to the CES
(or its substitute). This will ensure that employees, whose
employment is terminated as a result of redundancy, will have
adequate and fair protection.  In my view, this is a just and
equitable outcome.

The parties are directed to bring in a minute of proposed
order giving effect to these reasons for decision, by 14 Janu-
ary 2000.

Appearances:Ms J Harrison appeared on behalf of the ap-
plicant

Mr K Dwyer appeared on behalf of the respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers, and Other

and

Coca Cola Bottlers Pty Ltd & Others.

No. 1652 of 1998.

Buildings Trades Award 1968.

No. 31 of 1966.

COMMISSIONER S.J. KENNER.

25 February 2000.

Order.
HAVING heard Ms J Harrison on behalf of the applicant and
Mr K Dwyer as agent on behalf of the respondents the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Building Trades Award 1968 be varied in
accordance with the following Schedule and that such
variation shall have effect from the beginning of the first
pay period commencing on or after 25 February 2000.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

Schedule.
1. Clause 36—Redundancy: Delete this clause and insert

the following in lieu thereof—
36.—REDUNDANCY

(1) Local Government Authorities
The provisions of this clause shall not apply to Lo-
cal Government Authorities but in lieu the provisions
of Clause 2 of Appendix A of this Award shall ap-
ply.

(2) Discussions Before Terminations

(a) Where an employer has made a definite deci-
sion that the employer no longer wishes the
job the employee has been doing done by any-
one and this is not due to the ordinary and
customary turnover of labour and that deci-
sion may lead to termination of employment,
the employer shall hold discussions with the
employees directly affected and with their
union or unions.

(b) The discussion shall take place as soon as is
practicable after the employer has made a defi-
nite decision which will invoke the provisions
of paragraph (a) of this subclause and shall
cover among other things, any reasons for the
proposed terminations, measures to avoid or
minimise the terminations and measures to
minimise any adverse effect of any termina-
tions to the employees concerned.

(c) For the purpose of such discussion the em-
ployer shall provide in writing to the
employees concerned and their union or un-
ions, all relevant information about the
proposed terminations including the reasons
for the proposed terminations, the number and
categories of employees likely to be affected
and the number of employees normally em-
ployed and the period over which the
terminations are likely to be carried out. Pro-
vided that any employer shall not be required
to disclose confidential information the dis-
closure of which would be inimical to the
employer’s interests.

(3) Notice to Centrelink

Where a decision has been made to terminate em-
ployees in the circumstances outlined in paragraph
(a) of subclause (2) of this clause, the employer shall
notify Centrelink thereof as soon as possible giving
relevant information including the number and cat-
egories of the employees likely to be affected and
the period over which the terminations are intended
to be carried out.

(4) Transfer to Lower Paid Duties

Where an employee is transferred to lower paid du-
ties for reasons set out in subclause (2) of this clause,
the employee shall be entitled to the same period of
notice of transfer as the employee would have been
entitled to had the employment been terminated and
the employer may at the employer’s option, make
payment in lieu thereof of an amount equal to the
difference between the former ordinary weekly rate
of wage and the new lower ordinary weekly rate of
wage for the number of weeks’ notice still owing.

(5) Severance Pay

(a) Subject to further order of the Commission
an employee whose employment is terminated
for reasons set out in paragraph (a) of
subclause (2) of this clause, shall be entitled
to the following amount of severance pay in
respect of a continuous period of service.

Period of Continuous Service Severance Pay

Less than 1 year Nil

1 year but less than 2 years 4 weeks

2 years but less than 3 years 6 weeks

3 years but less than 4 years 7 weeks

4 years and over 8 weeks

“Weeks pay” means the ordinary weekly rate
of wage for the employee concerned.
Provided that the severance payment shall not
exceed the amount which the employee would
have earned if employment with the employer
had proceeded to the employee’s normal re-
tirement date.
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(b) For the purpose of this clause continuity of
service shall not be broken on account of—

(i) any interruption or termination of the
employment by the employer if such
interruption or termination has been
made merely with the intention of
avoiding obligations hereunder in re-
spect of leave of absence;

(ii) any absence from work on account of
personal sickness or accident for which
an employee is entitled to claim sick
pay as prescribed by this award or on
account of leave lawfully granted by
the employer; or

(iii) any absence with reasonable cause,
proof whereof shall be upon the em-
ployee;

Provided that in the calculation of continuous
service under this subclause any time in re-
spect of which an employee is absent from
work except time for which an employee is
entitled to claim annual leave, sick pay, long
service leave and public holidays as prescribed
by this award shall not count as time worked.

(c) Service by the employee with a business which
has been transmitted from one employer to
another and the employee’s service has been
deemed continuous in accordance with
subclause (3) of Clause 2 of the Long Service
Leave Provisions published in Volume 66 of
the Western Australian Industrial Gazette at
pages 1-4 shall also constitute continuous serv-
ice for the purpose of this clause.

(6) Employee Leaving During Notice
An employee whose employment is to be terminated
for reasons set out in paragraph (a) of subclause (2)
of this clause may terminate employment during the
period of notice and if so shall be entitled to the
same benefits and payments under this clause had
the employee remained with the employer until the
expiry of such notice. Provided that in such circum-
stances the employee shall not be entitled to payment
in lieu of notice.

(7) Alternative Employment
An employer, in a particular redundancy case, may
make application to the Commission to have the
general severance pay prescription varied if the em-
ployer obtains acceptable alternative employment for
an employee.

(8) Time Off During Notice Period
(a) During the period of notice of termination of

employment given by an employer, an em-
ployee whose employment is to be terminated
for reasons set out in paragraph (a) of
subclause (2) of this clause shall, for the pur-
pose of seeking other employment, be entitled
to be absent from work during each week of
notice up to a maximum of eight ordinary
hours without dedication of pay.

(b) If the employee has been allowed paid leave
for more than one day during the notice pe-
riod for the purpose of seeking other
employment, the employee shall, at the request
of the employer, be required to produce proof
of attendance at an interview or the employee
shall not receive payment for the time absent.
For this purpose a statutory declaration will
be sufficient.

(9) Superannuation Benefits
(a) Subject to further order of the Commission,

where an employee who is terminated receives
a benefit from a superannuation scheme, the
employee shall only receive under subclause
(5) of this clause the difference between the
severance pay specified in that subclause and
the amount of the superannuation benefit the
employee receives which is attributable to
employer contributions only.

(b) If the superannuation benefit is greater than
the amount due under subclause (5) of this
clause then the employee shall receive no pay-
ment under that subclause.

(c) Provided that benefits arising directly or indi-
rectly from contributions made by an employer
in accordance with an award, agreement or
order made or registered under the Industrial
Relations Act 1979, shall not be taken into
account unless the Commission so orders in a
particular case.

(10) Employees with Less Than One Year’s Service
This clause shall not apply to employees with less
than one year’s service and the general obligation
on employers should be no more than to give rel-
evant employees an indication of the impending
redundancy at the first reasonable opportunity and
to take such steps as may be reasonable to facilitate
the obtaining by employees of suitable alternative
employment.

(11) Employees Exempted
This clause shall not apply where employment is ter-
minated as a consequence of conduct that justifies
instant dismissal including malingering, inefficiency
or neglect of duty or in the case of casual employ-
ees, apprentices or employees engaged for a specific
period of time or for a specific task or tasks.

(12) Employers Exempted
Subject to an order of the Commission in a particu-
lar redundancy case this clause shall not apply to
employers who employ less than 15 employees.

(13) Incapacity to Pay
An employer in a particular redundancy case may
make application to the Commission to have the
general severance pay prescription varied on the basis
of the employer’s incapacity to pay.

(14) Dispute Settling
Any dispute under these provisions shall be referred
to the Commission.

GOVERNMENT RAILWAYS LOCOMOTIVE
ENGINEMEN’S AWARD 1973-1990.

No. 13 of 1973.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Australian Rail, Tram and Bus Industry Union of
Employees, West Australian Branch

and
Western Australian Government Railways Commission and

Others.
No. 977 of 1999.

Government Railways Locomotive Enginemen’s Award
1973-1990.

No. 13 of 1973.
18 February 2000.

Order.
HAVING heard Ms J. Kaur on behalf of the applicant and Mr
D. Johnston on behalf of the Western Australian Government
Railways Commission, and by consent, the Commission, pur-
suant to the powers conference on it under the Industrial
Relations Act 1979, hereby orders—

THAT the Government Railways Locomotive
Enginemen’s Award 1973-1990 be varied in accordance
with the following schedule and that such variation shall
have effect from the 18th day of February.2000.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.
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Schedule.
1. Clause 5.—Interpretation: Delete subclause (17) of this

clause and insert in lieu thereof the following—
(17) “Union” means The Australian Rail, Tram and Bus

Industry Union of Employees, West Australian
Branch.

MENTAL HEALTH REHABILITATION
ASSISTANTS AWARD 1965.

No. 36 of 1965.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Hon Minister for Health.

No. 1592 of 1993.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Hon Minister for Health.

No. 1084 of 1994.

29 February 2000.

Reasons for Decision.
COMMISSIONER C.B. PARKS: Before the Commission are
applications to amend the Mental Health Rehabilitation
Assistants Award 1965 to include in clause 20.—Rates of Pay,
the first and second Arbitrated Safety Net Adjustments of $8.00
each, available pursuant to the State Wage Case principles of
December 1993 (74 WAIG 198) and of December 1994 (75
WAIG 23).

The matter for determination by the Commission is whether
the award ought be amended in a manner which gives
retrospective effect to the claimed increases because of
unusual background circumstances.

It is common ground that the award has application only to
one person employed by the respondent, a Mr Murchison,
who unlike all other “rehabilitation assistants” did not accept
a change in role and become covered by the Public Service
Award 1992 in mid 1994. From the time employees became
covered by the Public Service Award 1992 the parties believed
that all “rehabilitation assistants” had become covered by this
award, and the Mental Health Rehabilitation Assistants Award
1965 was viewed as no longer having any practical applica-
tion, until in early 1995 it became apparent that Mr Murchison
remained covered by the latter award. The Commission is told
that the parties entered into discussions in which the respond-
ent sought to have Mr Murchison become covered by the
Public Service Award 1992 however that is said to have been
rejected by him because of the change in role required and
because his entitlement to annual leave would reduce. It is the
absence of a resolution which brought about a need to pros-
ecute their applications in order to establish relevant wage
levels within the Mental Health Rehabilitation Assistants
Award 1965.

It is submitted by the union that had it not been for the
belief that the Mental Health Rehabilitation Assistants Award
1965 had no practical effect the two applications now before
the Commission would not have remained dormant and the
first of them would have been dealt with in September 1994
(74 WAIG 2713), in combination with a number of other
awards to which the union is party, and likewise with the sec-
ond application in June 1995 (75 WAIG 2322). The group of

awards dealt with in September 1994 were amended to in-
clude the first $8.00 ASNA with effect from the beginning of
the first pay period commencing on or after 26 July 1994, and
those dealt with in June of 1995 were amended to include the
second $8.00 ASNA with effect from the beginning of the
first pay period commencing on or after 16 June 1995, and
the Union argues that these are therefore the appropriate
operative dates to be granted in relation to the present
applications.

There is no dispute that the situation remains that if Mr
Murchison accedes to the wishes of the respondent and be-
comes covered by the Public Service Award 1992 he will
become entitled to, and will be paid, the first and second
ASNA’s from the retrospective dates of operation included in
that award. These the Commission has identified operated re-
spectively from the beginning of the first pay period
commencing on or after 9 January 1995 (75 WAIG 712) and
from the beginning of the first pay period commencing on or
after 10 July 1995 (75 WAIG 2396).

Essentially the contention of the respondent is that notwith-
standing it became apparent to the applicant that one employee
remained bound by the Mental Health Rehabilitation
Assistants Award 1965 the union did not seek to prosecute the
present applications until late in 1995, and then, when on two
occasions such were listed to be heard by the Commission,
they were adjourned upon the application of the union. Hence,
it is said, that the delay in the applications being heard by the
Commission is the fault of the union and the grant of retro-
spective wage adjustments is not warranted.

That the respondent has argued against any retrospective
operation of an amendment to the Mental Health Rehabilita-
tion Assistants Award 1965, but is prepared to accept the
principle of retrospective effect provided Mr Murchison be-
comes covered by the Public Service Award 1992, the union
contends is sufficient evidence that the respondent has no
objection to the concept of retrospectivity but has taken a stance
thereon in an endeavour to coerce Mr Murchison into the
alternative award coverage preferred by the respondent.

The Commission is satisfied that the applicant union is at
fault for many months of the delay in the prosecution of the
applications before the Commission, however the Commis-
sion is also satisfied that the respondent has no objection to
retrospectivity of the ASNA increases per se and hence the
objection taken is for the purpose the union has described.
There has also been a substantial delay in the Commission
determining this matter. However given that the increases to
the award wages will apply only to one person, and it has
been said such will have effect only in relation to an ordinary
working week, Monday to Friday, and that were Mr Murchison
to accept coverage by the Public Service Award 1992 he would
benefit retrospectively, it is the view of the Commission that
retrospectivity ought be granted. Given the overall circum-
stances of this matter I find that reasonable and justifiable
retrospectivity is similar to that which has applied to the Pub-
lic Service Award 1992. The Commission will therefore order
that the Mental Health Rehabilitation Assistants Award 1965
be amended to include the first ASNA operative from the
beginning of the first pay period commencing on or after
9 January 1995 and the second ASNA from the beginning of
the first pay period commencing on or after 10 July 1995,
each of which, from those dates to the date of the Commis-
sion’s order, will have effect only for the purposes of the weekly
wage prescribed for the ordinary hours of work and will not
be subject to any increase on account of any additional rate
prescribed in the award as a percentage, fraction or multiple
of the ordinary rate of pay, except in relation to prescribed
leave.

Appearances:Ms SM Jackson on behalf of the applicant
Ms J Siddins on behalf of the respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
Hon Minister for Health.

No. 1592 of 1993.
The Australian Liquor, Hospitality and Miscellaneous

Workers Union, Miscellaneous Workers Division, Western
Australian Branch

and
Hon Minister for Health.

No. 1084 of 1994.
3 March 2000.

Order.
HAVING heard Ms SM Jackson on behalf of the applicant
and Ms J Siddins and later Ms L Ward on behalf of the

respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Mental Health Rehabilitation Assistants
Award, 1965 as varied, be further varied in accordance
with the following Schedule.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.

Schedule.
1. Clause 20.—Rates of Pay
Delete this clause and insert in lieu thereof—

20.—RATES OF PAY
It is a term of this award that the union undertakes for the

duration of the Principles determined by the Commission in
Court Session in Application No. 704 of 1991 not to pursue
any extra claims, award or overaward except when consistent
with the State Wage Principles.

(1) The minimum rate of wages per week payable to
workers under this Award shall be as follows—

COLUMN 1 COLUMN 2 COLUMN 3 COLUMN 4 COLUMN 5 COLUMN 6
$per week ASNA TOTAL ASNA TOTAL ASNA TOTAL ASNA TOTAL ASNA TOTAL ASNA TOTAL

(a) REHABILITATION
 ASSISTANT
1st Year of Service 440.80 8.00 448.80 8.00 456.80 8.00 464.80 10.00 474.80 14.00 488.80 12.00 500.80
2nd Year of Service 447.00 8.00 455.00 8.00 463.00 8.00 471.00 10.00 481.00 14.00 495.00 12.00 507.00
3rd Year of Service 452.10 8.00 460.10 8.00 468.10 8.00 476.10 10.00 486.10 14.00 500.10 10.00 510.10

(b) DEPUTY SUPERVISOR
1st Year of Service 476.60 8.00 484.60 8.00 492.60 8.00 500.60 10.00 510.60 14.00 524.60 10.00 534.60
2nd Year of Service 482.50 8.00 490.50 8.00 498.50 8.00 506.50 10.00 516.50 14.00 530.50 10.00 540.50
3rd Year of Service 488.00 8.00 496.00 8.00 504.00 8.00 512.00 10.00 522.00 14.00 536.00 10.00 546.00

(c) SUPERVISOR
GRADE TWO
(Without Deputy Supervisor)
1st Year of Service 493.10 8.00 501.10 8.00 509.10 8.00 517.10 10.00 527.10 14.00 541.10 10.00 551.10
2nd Year of Service 499.10 8.00 507.10 8.00 515.10 8.00 523.10 10.00 533.10 14.00 547.10 10.00 557.10
3rd Year of Service 504.50 8.00 512.50 8.00 520.50 8.00 528.50 10.00 538.50 12.00 550.50 10.00 560.50

(d) WORKSHOP SUPERVISOR
GRADE ONE
(With Deputy Supervisor)
1st Year of Service 510.70 8.00 518.70 8.00 526.70 8.00 534.70 10.00 544.70 12.00 556.70 10.00 566.70
2nd Year of Service 516.50 8.00 524.50 8.00 532.50 8.00 540.50 10.00 550.50 12.00 562.50 10.00 572.50
3rd Year of Service 522.00 8.00 530.00 8.00 538.00 8.00 546.00 10.00 556.00 12.00 568.00 10.00 578.00

The rates of pay in this award include three arbitrated safety
net adjustments totalling $24.00 per week available under the
Arbitrated Safety Net Adjustment Principle pursuant to either
the December 1993 State Wage Decision, the December 1994
State Wage Decision and the March 1996 State Wage
Decision. The first, second and third $8.00 per week
arbitrated safety net adjustments may be offset to the extent
of any wage increase payable since 1 November 1991 pursu-
ant to enterprise agreements or consent awards or award
variations to give effect to enterprise agreements, insofar as
that wage increase or part of it has not previously been used
to offset an arbitrated safety net adjustment. Increases made
under previous State Wage Case Principles or under the cur-
rent Statement of Principles, excepting those resulting from
enterprise agreement, are not to be used to offset arbitrated
safety net adjustments.

Furthermore the rates of pay in this award include the $10.00
per week arbitrated safety net adjustment payable from the
beginning of the first pay period on or after 14th day of
November 1997.

This arbitrated safety net adjustment shall be offset against
any equivalent amount in rates of pay received by employees
since 1 November 1991 whose wages and conditions are regu-
lated by this award and which are above the wage rates
prescribed in it, provided that the above award payments in-
clude wages payable under an enterprise agreement in which
absorption is not contrary to the terms of the enterprise agree-
ment.

Increases made under State Wage Case Principles prior to
November 1997, except those resulting from enterprise agree-
ments, are not to be used to offset this arbitrated safety net
adjustment of $10.00 per week.

The rates of pay in this award include the arbitrated safety
net adjustment payable under the June 1998 State Wage Case
Decision. This arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay received by
employees whose wages and conditions of employment are
regulated by this award which are above the wage rates pre-
scribed in the award. Such above award payments include
wages payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enterprise agree-
ments and over award arrangements. Absorption which is
contrary to the terms of an agreement is not required.

Increases made under previous State Wage Case Principles
or under the current Statement of Principles, excepting those
resulting from enterprise agreements are not to be used to off-
set arbitrated safety net adjustments.

Further the rates of pay in this award include the $12 per
week or $10 per week arbitrated safety net adjustments pay-
able from the beginning of the first pay period on or after 1st
August, 1999.

This arbitrated safety net adjustment shall be offset against
any equivalent amount in rates of pay received by employees
since 1 November 1991 whose wages and conditions are regu-
lated by this award and which are above the wage rates
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prescribed in it, provided that the above award payments in-
clude wages payable under an enterprise agreement in which
absorption is not contrary to the terms of the enterprise agree-
ment.

Increases made under State Wage Case Principles prior to
July 1999, except those resulting from enterprise agreements,
are not to be used to offset this arbitrated safety net adjust-
ment of $12 per week or $10 per week.

(2) The Arbitrated Safety Net Adjustments and the resultant
Total Wages prescribed in subclause (1) hereof shall operate
for—

(a) Column 1—from the beginning of the first pay
period commencing on or after 9 January 1995

(b) Column 2—from the beginning of the first pay
period commencing on or after 10 July 1995

(c) Column 3—as from 16 June 1996
(d) Column 4—from the beginning of the first pay

period commencing on or after 14 November 1997
(e) Column 5—from the beginning of the first pay

period commencing on or after 17 July 1998
(f) Column 6—from the beginning of the first pay

period commencing on or after 1 August 1999
Provided that each $8.00 ASNA increase prescribed in
Columns 1, 2 and 3 hereof, , and notwithstanding each
such increase is included in Columns 4, 5 and 6 hereof,
the three said increases shall be paid as flat increases in
respect of the ordinary hours of work prescribed by this
award as from the operative dates prescribed in paragraphs
(a), (b) and (c) hereof, and except in respect of leave pre-
scribed by this award such shall not form part of the
ordinary wage for the purpose of an additional rate pre-
scribed for any work as a percentage, fraction or multiple
of the ordinary rate of pay until the day following the
date of this order.

(3) The respondent is granted liberty to apply on due
notice to the Association to vary subclause (1) of this clause
to provide for differential rates of pay for trade and profes-
sionally qualified Rehabilitation Assistants and non-trade and
non-professionally qualified Rehabilitation Assistants.

RAILWAY EMPLOYEES’ AWARD.
No. 18 of 1969.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Rail, Tram and Bus Industry Union of
Employees, West Australian Branch

and

Western Australian Government Railways Commission and
Others.

No. 414 of 1999.

Railway Employees’ Award No. 18 of 1969.

18 February 2000.
Order.

HAVING heard Ms J. Kaur on behalf of the applicant and Mr
D. Johnston on behalf of the West Australian Government
Railways Commission, and by consent, the Commission, pur-
suant to the powers conferred on it under the Industrial
Relations Act 1979, hereby orders—

THAT the Railway Employees’ Award No. 18 of 1969
be varied in accordance with the following schedule and
that such variation shall have effect from the 18th day of
February 2000.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

Schedule.
1. Clause 33.—Apprenticeships: Delete paragraph (b) of

subclause (6) of this clause and insert in lieu thereof the fol-
lowing—

(b) Carpentry and joinery
Painting and decorating
Panel beating
Plumbing and gas fitting
Saw doctoring
Sheetmetal working
Trimming
Wood machining
The Australian Rail, Tram and Bus Industry Union
of Employees, West Australian Branch.

AWARDS/AGREEMENTS—
Application for variation of—

No variation resulting—
CLERKS’ (ACCOUNTANTS EMPLOYEES) AWARD.

No. 8 of 1982.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Federated Clerks’ Union of Australia Industrial Union of
Workers, WA Branch

and

T.E. Ball and Others.

No. 1585C of 1989.

7 March 2000.

Order.
WHEREAS on 10 July 1989 the application cited herein was
filed in the Commission pursuant to the Industrial Relations
Act, 1979 (the Act) to vary the Clerks’ (Accountants
Employees) Award No. 8 of 1982; and

WHEREAS conferences were held on 19 November 1991
and 3 June 1994;

AND WHEREAS on 3 March 2000 the Commission
received a facsimile transmission from the applicant union
advising that they wished to discontinue the abovementioned
matter;

NOW THEREFORE the Commission, pursuant to the power
conferred on it under the Act, hereby orders—

THAT this application be and is hereby discontinued.
(Sgd.) C.B. PARKS,

[L.S.] Commissioner.
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CLERKS’ (HOTEL, MOTELS & CLUBS) AWARD.
No. R7 of 1977.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Federated Clerks’ Union of Australia Industrial Union of
Workers, WA Branch

and

Commercial Hotel and Others.

No. 1582C of 1989.

7 March 2000.
Order.

WHEREAS on 10 July 1989 the application cited herein was
filed in the Commission pursuant to the Industrial Relations
Act, 1979 (the Act) to vary the Clerks’ (Hotel, Motels & Clubs)
Award No. R7 of 1977; and

WHEREAS a conference was held on 3 June 1994;
AND WHEREAS on 3 March 2000 the Commission re-

ceived a facsimile transmission from the applicant union
advising that they wished to discontinue the abovementioned
matter;

NOW THEREFORE the Commission, pursuant to the power
conferred on it under the Act, hereby orders—

THAT this application be and is hereby discontinued.
(Sgd.) C. B. PARKS,

[L.S.] Commissioner.

AWARDS/AGREEMENTS—
Interpretation of—

AGED AND DISABLED PERSONS
HOSTELS AWARD 1987

No. A6 of 1987.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Brightwater Care Group (Inc) and another

and

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

No. 978 of 1998.

28 February 2000.

Supplementary Reasons for Decision.
COMMISSIONER C.B. PARKS: On 19 March 1999 the
Commission, pursuant to s46(1) of the Industrial Relations
Act, 1979 (the Act), delivered Reasons for Decision in the
present matter (79 WAIG 1174) and declared an interpreta-
tion in relation to clause 21. – Board and/or Lodging, and
clause 27. – Call Allowance, of the Aged and Disabled Per-
sons Hostels Award 1987 (the Award).

Within the time prescribed by s46(2) of the Act, the agent
for the applicant requested that the Commission make the
aforementioned declaration in the form of an order which the
Commission is commanded to do by the subsection upon re-
ceipt of such a request.

In response to the request made pursuant to s46(2) of the
Act the Commission prepared the Minutes of Proposed Order
which was forwarded to the parties. The applicant gave notice
of a wish to speak to the Minutes of Proposed Order and a
hearing was subsequently listed for that purpose. However, at
the hearing so listed the applicant, instead of addressing the

appropriateness of the minute vis-à-vis the Reasons for Deci-
sion, submitted that the Commission ought vary clause 27. –
Call Allowance to resolve a difficulty in the application of the
clause said to arise as a consequence of the interpretation given
by the Commission. It being plain to the Commission that the
applicant had not given notification to the respondent union,
or to the Commission, of the intention to argue for a variation
to the award, adjourned the speaking to the minutes of the
order and relisted the oral application for variation on a sub-
sequent date.

It is apposite that I here indicate that s46(1)(b) authorizes
the Commission to vary any provision of an award “for the
purpose of remedying any defect therein or for giving fuller
effect thereto” where a declaration of the true interpretation
of the award so requires.

Clause 27. – Call Allowance, subclause (1), presently pre-
scribes as follows—

“(1) An employee who resides at the hostel and who is
required to remain available for call during their
off-duty period, shall be paid at the rate of $5.30
per hour for each hour spent on call.”

(emphasis added)
The applicant asks that the Commission vary the foregoing

subclause by deleting from it the words emphasised in bold
type, ie “during their off-duty period,” and claims that such is
necessary to give full effect to the interpretation declared by
the Commission. As I comprehend the argument of the appli-
cant, it is this, the Commission having interpreted the word
“resides” to refer to an employee who “may either temporar-
ily ‘reside’ in lodgings of the hostel in order to be available to
respond to ‘calls out’ or may ‘reside’ in lodgings at the hostel
where such is the employee’s main or primary place of resi-
dence”, and having held that the aforementioned employee
who temporarily resides at the hostel, for the purpose stated,
will not be “off-duty”, means that a continued reference to
“their off-duty period” within clause 27(1) is superfluous
thereto and if retained will only serve to confuse. The pur-
pose of the subclause, it is said, is to require that the prescribed
allowance be paid to either category of “resident” employee
when required by the employer “to remain available for call”
and hence it is that requirement which is the precedent condi-
tion which determines the entitlement to the allowance, and
the duty status of an employee is therefore immaterial.

The respondent union objects to the variation sought on the
grounds that the deletion of the words may alter the practical
effect of the sub-clause, and may also prejudice the respond-
ent union in relation to an ongoing dispute with employers in
the industry regarding the duty status of “on call” arrange-
ments and the appropriate level of payment for such.

It is apparent to the Commission from these proceedings
that the parties have been at odds regarding the duty status of
an employee who “resides” at a hostel and what ought be the
level of remuneration when such an employee is required to
remain available for a call out. The Commission is told that a
separate application has been filed in the Commission for the
purpose of arbitration upon the issue however that matter re-
mains to be heard and determined.

The removal of the words “during their off-duty period”
from clause 27(1) will not change the duty status of an em-
ployee who “resides” at a hostel and who is “required to remain
available for call”, their duty status is a matter of fact. The
obvious purpose of subclause (1) is to prescribe the allow-
ance per hour to be paid while an employee is required to
remain available for call out when residing at a hostel, and
what be their duty status is irrelevant to determining whether
an employee qualifies for a prescribed allowance. The Com-
mission is satisfied that given the interpretation it has declared
(79 WAIG 1174), clause 27(1) is less likely to be misapplied
if varied to read as the applicant asks and therefore such will
be ordered by the Commission.

Appearances:Ms M. Kuhne on behalf of the applicants.
Mr N. Whitehead on behalf of the respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Brightwater Care Group (Inc) and another

and

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch.

No. 978 of 1998.

28 February 2000.

Order.
HAVING heard Ms M. Kuhne on behalf of the applicant and
Mr N. Whitehead on behalf of the respondent, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979—

A. in accordance with the requirements of s46(2) the
Commission hereby orders and declares the true in-
terpretation of clauses 21 and 27 of the Award, to be
that contained in paragraph (2) hereunder, as they
relate to the questions posed to the Commission and
disclosed in paragraph (1) hereunder—

(1) (a) What is meant by the term “principal
place of residence” in—

(i) clause 21(3);
(ii) clause 27(5).

(a) Can an employee “reside” at the hos-
tel, for the purposes of clause 27(1), if
the hostel is not the employee’s home?

(b) Can an employee be required to attend
the hostel to be available for call, pur-
suant to clause 27, and at the same time
be off duty within the meaning of the
award—

(i) Where the employee has his or
her home at the hostel?

(ii) Where the employee is required
to leave home to attend the hos-
tel?

(c) Can clause 27 apply to an employee
who is required to leave home and be
in attendance at the hostel, during his/
her off duty period, to be available for
call?

(2) (a) (i) The main or primary place of
residence.

(ii) The main or primary place of
residence.

(b) Yes, in the context the term is used for
the purpose of clause 27.

 (c) (i) Yes
(ii) No

(d) Yes, clause 27 can apply although the
employee will not be “off duty”.

B. Pursuant to s46(1) of the Act the Commission hereby
orders that the Aged or Disabled Persons Hostels
Award 1987 as varied, be and is hereby further var-
ied in accordance with the following—

Clause 27.—Call Allowance: Delete subclause (1) and in-
sert in lieu thereof—

(1) An employee who resides at the hostel and who is
required to remain available for call shall be paid at
the rate of $5.30 per hour for each hour spent on
call.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.

HOTEL AND TAVERN WORKERS’ AWARD, 1978.
No. R 31 of 1977.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Chestone Holdings Pty Ltd trading as The Lord Forrest
Hotel

and

Federated Liquor and Allied Industries Employees’ Union
of Australia, Western Australian Branch, Union of Workers

and Others.

No. 933 of 1998.

29 February 2000.

Reasons for Decision.
COMMISSIONER C.B. PARKS: An application made to the
Commission pursuant to s46 of the Industrial Relations Act,
1979 (the Act) requests the Commission to declare the true
interpretation of Clause 21A.—Minimum Wage—Adult Males
and Females, of the Hotel and Tavern Workers’ Award 1978,
as the clause read between 9 January 1996 and 14 November
1997.

Between the material dates clause 21A.—Minimum Wage—
Adult Males and Females, was couched in the following
terms—

“Notwithstanding the provisions of this award, no em-
ployee (including an apprentice), twenty-one years of age
or over, shall be paid less than the minimum rates pre-
scribed by the Minimum Conditions of Employment Act,
1993, as his ordinary rate of pay in respect of the
ordinary hours of work prescribed by this award.
Where the said minimum rate of pay is applicable the
same rate shall be payable on holidays, during annual
leave, sick leave, long service leave and any other leave
prescribed by this award.
Notwithstanding the foregoing, where in this award an
additional rate is prescribed for any work as a percent-
age, fraction or multiple of the ordinary rate of pay, it
shall be calculated upon the rate prescribed in this award
for the classification in which the employee is employed.”

The question which the Commission is asked to answer is—
“If a first year adult apprentice works ordinary hours in a
week that includes work on a Saturday or Sunday, the
additional rates for ordinary hours should be added to
the rate prescribed in this award for the classification for
the first year adult apprentice, and if the total amount for
the week is less than the minimum adult wage, the em-
ployer must pay the minimum adult wage? Yes or no?”

The facts said to give rise to the application for interpreta-
tion are as follows—

“(i) An employee of the Applicant employer was
employed as a full time first year Adult Apprentice
Chef for the period 10 July 1996 to 19 May 1997;

(ii) The employee worked a roster of 8 hours on
Thursday, Friday and Saturday and 7 hours on
Sunday and Monday;

(iii) As the employee was an adult she received the mini-
mum adult wage as provided in clause 21A, as it
was higher than the wage for a first year apprentice;

(iv) The Award contains provisions for additional rates
for ordinary hours on Saturday and Sunday. The
additional rate is time and a half of the ordinary
hourly rate;

(v) When the additional rates for ordinary hours are
added to the first year apprentice wage the total is
still less than the minimum adult wage;

(vi) On this basis the Applicant employer paid the
employee the minimum adult wage as it was still
higher than the first year apprentice wage with addi-
tional rates;

(vii) Due to clause 21A the employee claims the addi-
tional rates for ordinary hours should be calculated
above the minimum adult award wage;



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.606

(viii) There is therefore a dispute between the employer
and employee as to what should be the applicable
wage for the employee;

(ix) Both parties agree Clause 21A reads such that the
additional rate of time and a half for Saturday and
Sunday should be calculated on the hourly rate for a
first year apprentice;

(x) The parties disagree over whether the additional rates
should be added to the minimum adult wage.”

Upon hearing the matter the respondent union informed the
Commission it was cognisant of the obligation upon the Com-
mission to interpret the clause according to its terms. However,
the union agrees with the meaning contended by the applicant
and hence there is no controversy between the parties as al-
leged in item (x) (supra).

The opening paragraph of the material clause plainly com-
mands that in spite of the provisions of the award applicable
to an apprentice who is 21 years of age, such an employee
must be paid a wage rate prescribed by the named statute, and
that rate is to be paid “as his ordinary rate of pay in respect of
the ordinary hours of work prescribed by this award”. What
firstly is meant by the term “ordinary rate of pay” in the con-
text in which such is used. Plainly it is the rate of pay applicable
to the “ordinary hours of work prescribed” which, pursuant to
clause 8.—Hours of the award are a quantum of 76 hours per
fortnight, that subject to certain constraints may be worked in
periods on any of the seven days of a calendar week.

Clause 23—Apprentices prescribes that they shall be paid
“the wages contained in subclause (3) hereof” which subclause
prescribes a scale to determine what is described as “wages
(per fortnight) expressed as a percentage”. Comparatively the
preamble to clause 21.—Wages contains the statement “the
following shall be the minimum fortnightly rates of wages
payable to workers ….” and thereunder is a list of classifica-
tions and wage rates, whereas clause 22.—Junior Employees
states “the minimum fortnightly rates of wages for work in
ordinary time to be paid to junior employees shall be ….” and
an age range and related percentages are prescribed thereun-
der. Although clauses 21.—Wages and 23.—Apprentices
contain no declaration of what the wage entitlements are paid
“in respect of”, I am satisfied that it is notorious they are, as
expressed in clause 22.—Junior employees, the “minimum
fortnightly rates of wage payable for work in ordinary time”.

Clause 9.—Additional Rates for Ordinary Hours of the
award, as its title indicates, requires that an employee, includ-
ing an apprentice, be paid additional remuneration when
“ordinary hours”, being those worked within the parameters
prescribed by clause 8.—Hours, are worked in described cir-
cumstances, ie where the ordinary hours are worked on a
Saturday or a Sunday.

As is common place the award contains a clause 10.—
Overtime which categorises work performed at certain times
to be “overtime”, that is, work that does not qualify as ordi-
nary hours and is not recompensed by the minimum fortnightly
rates of wages prescribed for the classifications of employ-
ees.

Clause 21A commands that a statutory rate of pay be ap-
plied as the “ordinary rate of pay” and implicit in that is that
such rate of pay is the minimum rate of pay in respect of the
ordinary hours of work prescribed, that is, in relation to an
apprentice twenty-one years of age, it supplants any lesser
wage rate prescribed in clause 23.—Apprentices that would
have otherwise applied to such an apprentice. Hence it fol-
lows that such “ordinary rate of pay” is referred to as “the said
minimum rate of pay” within the second paragraph of the
clause and the rate of pay applicable according to the statute
is that also required to be paid in relation to holidays and the
types of described leave that are prescribed by the award.

The opening words of the third paragraph of the clause are
“Notwithstanding the foregoing” which plainly means that in
spite of what goes before in the same clause what follows
within the paragraph has effect to the exclusion of what is
earlier prescribed. It thereafter follows that the paragraph de-
clares that where as a right under the award an employee is
entitled to an additional rate of payment for work done that is
to be calculated as a percentage, fraction or multiple of the
“ordinary rate of pay” such is to be calculated upon the “rate
prescribed in the award for the classification” in which the

employee is employed. Plainly the term “ordinary rate of pay”
used in this paragraph is not a reference to the same rate of
pay but a generic use of the term as is used elsewhere within
the award for the purpose of prescribing additional rates. In
order to give effect to its intention the Commission sitting in
Court Session made plain that although the statutory rate of
pay becomes the “ordinary rate of pay” it does not do so for
the purposes of calculating additional rates and the term “or-
dinary rate of pay” used generically is expressly redefined to
be “the rate prescribed in the award for the classification”,
which in the present case is the rate for an apprentice pre-
scribed in clause 23.—Apprentices.

Essentially the contention of the parties is that the “ordi-
nary rate of pay” in respect of the apprentice in question is,
leaving aside for a moment the effect of clause 21A, the fort-
nightly rate of wage prescribed by clause 23.—Apprentices
and includes the additional rates which accrued pursuant to
clause 9.—Additional Rates for Ordinary Hours, in relation
to work on a Saturday and Sunday.

As I have earlier found, clauses 21.—Wages, 22.—Junior
Employees, and 23.—Apprentices prescribe what ordinarily
is the “ordinary rate of pay” for an employee. The terms of
each clause are unreserved and hence each prescribed “ordi-
nary rate of pay” is not said to be conditional upon any other
clause of the Award. Clause 9.—Additional Rates for Ordi-
nary Hours commands that “ordinary hours” worked at
different specified times Monday to Friday “shall be paid at
the rate of an extra ($) per hour” or “shall be paid ($) per hour
extra” for each such hour, and on Saturday and Sundays “shall
be paid for at the rate of time and a half”. The clause does not
mention the “ordinary rate of pay” and therefore does not con-
vey any express intention to vary any prescribed “ordinary
rate of pay”. The clause prescribes what are “additional rates
for ordinary hours” not what are additional “ordinary rates of
pay”. Hence I find that an “ordinary rate of pay” prescribed
by clauses 21.—Wages, 22.—Junior employees, and 23.—
Apprentices remains unaltered and an entitlement which arises
pursuant to clause 9.—Additional Rates for Ordinary Hours
has as different character and is payable in addition to what-
ever be the “ordinary rate of pay”.

The answer to the question—
“If a first year adult apprentice works ordinary hours in a
week that includes work on a Saturday or Sunday, the
additional rates for ordinary hours should be added to
the rate prescribed in this award for the classification for
the first year adult apprentice, and if the total amount for
the week is less than the minimum adult wage, the em-
ployer must pay the minimum adult wage? Yes or no?”

is No, however the question posed is inadequate and there-
fore the Commission declares that—

Clause 21A.—Minimum Wage—Adult Males and Fe-
males (between 9 January 1996 and 14 November 1997)
required that a first year adult apprentice—

(a) be paid as the “ordinary rate of pay” the mini-
mum rate prescribed by the Minimum
Conditions of Employment Act, 1993, in re-
spect of the ordinary hours of work; and

(b) who worked part of such ordinary hours of
work on a Saturday and Sunday, be paid for
the ordinary hours worked on those days at
“the rate of time and a half” the “ordinary rate
of pay” prescribed for the aforementioned
apprentice in clause 23.—Apprentices; and

(c) that the additional rates for ordinary hours
calculated in accordance with paragraph (b)
were to be paid in addition to the “ordinary
rate of pay” paid in accordance with paragraph
(a) hereof.

Appearances:Mr C G Keys on behalf of the applicant.
Mr E L Fry on behalf of the respondents.
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WA SPORTS CENTRE TRUST ENTERPRISE
AGREEMENT 1998.

No. PSG AG 11 of 1998.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Media, Entertainment and Arts Alliance of Western
Australia (Union of Employees)

and

Western Australian Sports Centre Trust and Another.

No. 1136 of 1999.

16 February 2000.
Order.

WHEREAS an application to interpret the WA Sports Centre
Trust Enterprise Agreement 1998 was lodged in the Commis-
sion pursuant to section 46 of the Industrial Relations Act,
1979;

AND WHEREAS the Commission does not have the juris-
diction to determine the matter;

AND HAVING HEARD Ms R. McGinty on behalf of the
applicant and Mr J. Lange on behalf of the respondent;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—

THAT the application be struck out for want of juris-
diction.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

AGREEMENTS—
Industrial—Retirements from—

KIRIN AUSTRALIA ENTERPRISE
AGREEMENT 1996.

 No AG 45 of 1997.

IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

No. 277 of 2000.

IN THE MATTER of the Industrial Relations Act 1979

and

IN THE MATTER of the filing in the Office of the
Registrar of a Notice of Retirement from Industrial

Agreement in accordance with section 41(7)
of the said Act.

Kirin Australia Pty Ltd will cease to be a party to the Kirin
Australia Enterprise Agreement 1996 No AG 45 of 1997 on
and from the 27th day of March 2000.

DATED at Perth this 24th day of February 2000.
(Sgd.) J.A. SPURLING,

Registrar.

CANCELLATION OF AWARDS/
AGREEMENTS/

RESPONDENTS—
CLERKS (COMMERCIAL, SOCIAL &
PROFESSIONAL SERVICES) AWARD.

No. 14 of 1972

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

s.47

Deletion of Respondents

No. 76 of 1980, Part 250.

Clerks (Commercial, Social & Professional Services) Award
No. 14 of 1972.

CHIEF COMMISSIONER W.S. COLEMAN.

10 February 2000.

Order.
HAVING read and considered the documents relating to this
matter and there being no party desiring to be heard in oppo-
sition thereto;

NOW THEREFORE, being satisfied that the requirements
of the abovementioned Act have been complied with, I, the
undersigned, Chief Commissioner of the Western Australian
Industrial Relations Commission, acting on my own motion
in pursuance of the powers contained in Section 47 of the
abovementioned Act, do hereby order and declare—

THAT from the date of this order the following
employer be struck out of the Schedule of Respondents
to the Clerks (Commercial, Social & Professional
Services) Award No. 14 of 1972
namely—

The Readymix Group (WA), 1081 Albany Highway,
Bentley

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

LIFT INDUSTRY (ELECTRICAL AND METAL
TRADES) AWARD 1973,

No. 9 of 1973.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

s.47

Deletion of Respondents

No. 76 of 1980, Part 225.

Lift Industry (Electrical and Metal Trades) Award 1973,
No. 9 of 1973.

CHIEF COMMISSIONER W.S. COLEMAN.

10 February 2000.

Order.
HAVING read and considered the documents relating to this
matter and there being no party desiring to be heard in
opposition thereto;

NOW THEREFORE, being satisfied that the requirements
of the abovementioned Act have been complied with, I, the
undersigned, Chief Commissioner of the Western Australian
Industrial Relations Commission, acting on my own motion
in pursuance of the powers contained in Section 47 of the
abovementioned Act, do hereby order and declare—

THAT from the date of this order the following em-
ployer be struck out of the Schedule of Respondents to
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the Lift Industry (Electrical and Metal Trades) Award
1973, No. 9 of 1973
namely—

Boral Elevators
(Sgd.) W.S. COLEMAN,

[L.S.] Chief Commissioner.

SHEET METAL WORKERS (GOVERNMENT)
AWARD 1973.
No. 31 of 1973.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

s.47

Cancellation of Award

No. 686 of 1977, Part 183.

Sheet Metal Workers (Government) Award 1973
No. 31 of 1973.

CHIEF COMMISSIONER W.S. COLEMAN.

10 February 2000.
Order.

WHEREAS the Commission, being of the opinion that there
was no employee to whom the following award applies, did
give notice on the 22 day of December, 1999 of an intention
to make an Order cancelling such award;

AND WHEREAS at the 21 day of January, 2000 there were
no objections to the making of such an Order;

NOW THEREFORE, I, the undersigned Chief Commis-
sioner of the Western Australian Industrial Relations
Commission, pursuant to the powers conferred by the said
Act, do hereby order that the following award be cancelled.

Sheet Metal Workers (Government) Award 1973 No. 31
of 1973

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

WESTERN AUSTRALIAN PUBLIC SECTOR (CIVIL
SERVICE ASSOCIATION) ENTERPRISE

BARGAINING FRAMEWORK AGREEMENT 1995.
No. PSA AG3 of 1995.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
s.47

Cancellation of Agreement.
No. 686 of 1977, Part 184.

Western Australian Public Sector (Civil Service
Association) Enterprise Bargaining Framework Agreement

1995 No. PSA AG3 of 1995.

CHIEF COMMISSIONER W.S. COLEMAN.
10 February 2000.

Order.
WHEREAS the Commission, being of the opinion that there
was no employee to whom the following agreement applies,
did give notice on the 22 day of December, 1999 of an inten-
tion to make an Order cancelling such agreement;

AND WHEREAS at the 21 day of January, 2000 there were
no objections to the making of such an Order;

NOW THEREFORE, I, the undersigned Chief Commis-
sioner of the Western Australian Industrial Relations
Commission, pursuant to the powers conferred by the said
Act, do hereby order that the following agreement be can-
celled.

Western Australian Public Sector (Civil Service Asso-
ciation) Enterprise Bargaining Framework Agreement
1995 No. PSA AG3 of 1995

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

PUBLIC SERVICE
ARBITRATOR—

Matters Dealt With—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Metropolitan Health Service Board.

No. PSA A3 of 1997.

3 March 2000.
Order.

WHEREAS on 11 August 1997 the application cited herein
was filed in the Commission pursuant to the Industrial Rela-
tions Act, 1979 (the Act); and

WHEREAS on 31 October 1997 a preliminary hearing was
conducted in relation to the abovementioned application and
application nos. P 38 of 1997 and P 40 of 1997 whereat the
decision was reserved; and

WHEREAS the preliminary issues in each of the aforemen-
tioned applications have been resolved by consent in s72A
proceedings before the Full Bench;

AND WHEREAS on 2 March 2000 the Civil service Asso-
ciation of Western Australia Incorporated wrote to the
Commission seeking leave to withdraw this matter and the
Hospital Salaried Officers Association of Western Australia
(Union of Workers) consents thereto;

NOW THEREFORE the Commission, pursuant to the power
conferred on it under the Act, hereby orders—

THAT this application be and is hereby withdrawn.
(Sgd.) C. B. PARKS,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association Inc.

and

South West Metropolitan College of TAFE.

No. PSACR 34 of 1998.

15 February 2000.
Order.

WHEREAS this application was remitted back to the Public
Service Arbitrator for hearing and determination in accord-
ance with the decision of the Full Bench;

AND WHEREAS the applicant union subsequently advised
the Commission that it wished to withdraw the application;
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NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—

THAT the application be discontinued.
(Sgd.) A. R. BEECH,

[L.S.] Public Service Arbitrator.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

The Botanic Gardens and Parks Authority.

No. PSACR 26A of 1999.
29 February 2000.

Order.
WHEREAS an application was lodged in the Commission
pursuant to section 44 of the Industrial Relations Act;

AND WHEREAS a matter was referred for hearing and
determination on 18 November 1999;

AND WHEREAS the applicant subsequently advised the
Commission that an agreement had been reached between the
parties;

AND HAVING HEARD Ms J. van den Herik on behalf of
the applicant and Mr J. Lange on behalf of the respondent;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—

THAT PSACR 26A of 1999 be discontinued.
(Sgd.) A. R. BEECH,

[L.S.] Public Service Arbitrator.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Hospital Salaried Officers Association of Western Australia
(Union of Workers)

and

Royal Perth Hospital and Others.

No. P 38 of 1997.
3 March 2000.

Order.
WHEREAS on 24 July 1997 the application cited herein was
filed in the Commission pursuant to section 40 of the Indus-
trial Relations Act, 1979 (the Act); and

WHEREAS on 31 October 1997 a preliminary hearing was
conducted in relation to the abovementioned application and
application nos. P 40 of 1997 and PSA A3 of 1997 whereat
the decision was reserved; and

WHEREAS the preliminary issues in each of the aforemen-
tioned applications have been resolved by consent in s72A
proceedings before the Full Bench;

AND WHEREAS on 29 February 2000 the Hospital Sala-
ried Officers Association of Western Australia (Union of
Workers) wrote to the Commission seeking leave to withdraw
this matter and the Civil service Association of Western Aus-
tralia Incorporated consents thereto;

NOW THEREFORE the Commission, pursuant to the power
conferred on it under the Act, hereby orders—

THAT this application be and is hereby withdrawn.
(Sgd.) C. B. PARKS,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Hospital Salaried Officers Association of Western Australia

(Union of Workers)
and

The Civil Service Association of Western Australia
Incorporated and Others.

No. P 40 of 1997.
3 March 2000.

Order.
WHEREAS on 19 August 1997 the application cited herein
was filed in the Commission pursuant to section 27 of the
Industrial Relations Act, 1979 (the Act); and

WHEREAS on 31 October 1997 a preliminary hearing was
conducted in relation to the abovementioned application and
application nos. P 38 of 1997 and PSA A3 of 1997 whereat
the decision was reserved; and

WHEREAS the preliminary issues in each of the aforemen-
tioned applications have been resolved by consent in s72A
proceedings before the Full Bench;

AND WHEREAS on 29 February 2000 the Hospital Sala-
ried Officers Association of Western Australia (Union of
Workers) wrote to the Commission seeking leave to withdraw
this matter and the Civil service Association of Western Aus-
tralia Incorporated consents thereto;

NOW THEREFORE the Commission, pursuant to the power
conferred on it under the Act, hereby orders—

THAT this application be and is hereby withdrawn.
(Sgd.) C. B. PARKS,

[L.S.] Commissioner.

SECTION 23—
Miscellaneous Matters—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Forest Products, Furnishing and Allied Industries
Industrial Union of Workers, WA Branch

and

May’s Curtains.

No. 1278 of 1999.
29 February 2000.

Order.
WHEREAS an application was lodged in the Commission
pursuant to section 23 of the Industrial Relations Act;

AND WHEREAS the matter was listed for hearing on 1
February 2000;

AND WHEREAS the Commission adjourned the hearing
into a conference and an agreement was reached between the
parties at that conference;

AND WHEREAS the Commission adjourned the confer-
ence on the understanding that an order discontinuing this
application would issue if nothing is heard from the applicant
within a specified period of time;

AND WHEREAS that period of time has lapsed and the
Commission has not heard from the applicant;

AND HAVING HEARD Mr T. Daly on behalf of the Forrest
Products and Allied Industries Union of Workers, WA Branch
and Mr T. Crossley on behalf of the respondent;

NOW THEREFORE, I the undersigned, pursuant to the pow-
ers conferred on me under the Industrial Relations Act 1979,
hereby order—

THAT the application be discontinued.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.
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UNFAIR DISMISSAL/
CONTRACTUAL

ENTITLEMENTS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Sharon Adams

and

Olten Pty Ltd trading as MSA Guards and Patrols and MSA
Security.

No. 2322 of 1997.

1 March 2000.
Reasons for Decision.

COMMISSIONER C.B. PARKS: This is an application
pursuant to s29(1)(b)(ii) of the Industrial Relations Act,
1979 (the Act) by which Ms Sharon Adams (the appli-
cant) claims against Olten Pty Ltd (the respondent) a
contractual benefit in the sum of $1424.35 representing
the difference between her remuneration when employed
in a full time capacity at the Galleria Morley Shopping
Centre to when she resigned from the employment of the
respondent. The monies sought represent a difference in
payment between her full time wage and the casual rate
that she received during this period.

Two witnesses, the applicant and Ms S Lines, an organiser
with Australian Liquor, Hospitality and Miscellaneous Work-
ers Union, Miscellaneous Workers Division, Western
Australian Branch were called by the applicant. Counsel for
the respondent called Mr Bridge a former employee of the
respondent and Mr Dennison the Managing Director for the
respondent.

The applicant was engaged by the respondent as a security
guard based at the Galleria Shopping Centre on or about 9
November 1994. The applicant was employed on a full time
basis while based at the Galleria Shopping Centre. In June
1995 she was promoted to Second in Charge and received an
increase in remuneration to $28,000. In June 1996 the com-
pany was purchased by the current principals and the
employment title of the applicant changed to Senior Guard
and she was paid $30,000.

Due to difficulties the applicant experienced with work col-
leagues she approached the management of the respondent
and requested that she be placed on night shift, which com-
prised of 12 hour shifts commencing at 6.00pm until 6.00am,
7 days a week and then 7 clear days a week off duty.

In July 1997 a meeting was held with the management
of the respondent and all the current security guards. The
meeting was for the purpose of raising some performance
and communication issues that had developed within the
team. At the conclusion of the meeting the applicant ap-
proached Mr G Bridge, from the respondent and requested
a transfer within the company. The evidence of the appli-
cant and the respondent confirms that the respondent
would consider her request.

The applicant then commenced three weeks leave, and re-
turned for one further week and found that she was unable to
continue with the work. The applicant contacted Ms S Lines
of the Australian Liquor, Hospitality and Miscellaneous Work-
ers Union, Miscellaneous Workers Division, Western
Australian Branch.

On or about 13 August 1997 a meeting ensued between the
applicant, Ms Lines, Mr Dennison, Mr G Bridge, Mr T Byfield
and another. During this meeting it was agreed that the com-
pany would find the applicant alternative work.

Between the period 13 August 1997 until 1 October 1997
the applicant was provided with one month’s work at the Le-
gal Aid Centre. This she believed was contrary to the
arrangement that had been made between her and the respond-
ent in the presence of Ms S Lines of the Australian Liquor,
Hospitality and Miscellaneous Workers Union, Miscellane-
ous Workers Division, Western Australian Branch. It is this
discussion that underpins the application.

I note that while there was an agreement to find the appli-
cant alternative employment, the respondent made it clear
during the meeting of 13 August that at the time there were no
other positions available for the applicant at any of the re-
spondent’s other sites. Management of the company discussed
with the applicant that she would be placed in the “casual
pool” of labour. During this meeting remuneration for the
applicant while in the “casual pool” and until she could be
provided with full time employment was not discussed.

On 22 September Ms Lines of the Australian Liquor, Hos-
pitality and Miscellaneous Workers Union, Miscellaneous
Workers Division, Western Australian Branch wrote to the
respondent on behalf of the applicant (exhibit 6). The union
outlined concerns about the employment conditions being
applied to the applicant. However I note that the letter fails to
identify under what terms of the employment contract the
applicant had been denied a contractual benefit.

The applicant thought that as the matter was not discussed
she would continue to be paid her same remuneration, how-
ever the respondent believed that she would be paid as a casual
until permanent employment could be found for her.

The question that ultimately arises for determination in this
matter is the construction of the relevant terms of the employ-
ment, as varied by the subsequent dealings between the parties.
In order to establish an entitlement to payment for the alleged
denied benefit the onus is upon the applicant to establish that
there is a term expressed or implied somewhere within the
contract of employment that provides for the benefit.

I am not satisfied on the evidence that it was a term of her
continued employment that she would continue to be paid as
a full time employee from when she was then engaged on a
casual basis. I find that on or about 7 August 1997, there was
a variation to the terms of her employment. I am satisfied that
the applicant agreed to change her status of employment to
casual with the explicit understanding that the respondent
would attempt to provide her with enough casual work to match
what had been her full time wage and then place her in a full
time position at another location when such became avail-
able.

The application will be dismissed.
Appearances: Ms D MacTiernan on behalf of the applicant.
Mr A Sommerville on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Sharon Adams

and

Olten Pty Ltd trading as MSA Guards and Patrols
and MSA Security.

No. 2322 of 1997.

1 March 2000.
Order.

HAVING heard Ms D. MacTiernan on behalf of the applicant
and Mr A. Sommerville on behalf of the respondent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) C. B. PARKS,

[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Australian

Branch

and

Monadelphous Group of Companies.
No. CR 252 of 1999.

COMMISSIONER S J KENNER.
16 February 2000.

Reasons for Decision.
THE COMMISSIONER: This matter is before the Com-
mission pursuant to s 44(9) of the Industrial Relations Act
1979 (“the Act”) by which the Automotive, Food, Metals,
Engineering, Printing and Kindred Industries Union of
Workers, Western Australian Branch (“the applicant”)
claims that its member, Mr Alan Wilson, was offered a
transfer of employment by the Monadelphous Group of
Companies (“the respondent”) as a crane driver from the
Venadium Project to the Murrin Project on or about 27
August 1999 for a period of three months. It is alleged
that Mr Wilson accepted the respondent’s offer but subse-
quently, on or about 30 August 1999, the respondent
informed Mr Wilson that he would not be required for
work. The applicant by this application, sought an order
from the Commission that Mr Wilson be employed or al-
ternatively, receive compensation for his loss.

By way of an amendment to the claim made by consent
during the course of the proceedings, the applicant claimed
in the alternative, that Mr Wilson was denied a benefit
under his contract of service, that being the benefit of a
three month fixed term contract of service with the re-
spondent. The respondent denied both claims and opposed
the orders as sought.

Preliminary Point—Jurisdiction
Mr Jones, as agent for the respondent, raised as a prelimi-

nary point at the outset of the proceedings, the competence of
the applicant to bring the present application before the Com-
mission. The submission put by Mr Jones was that the applicant
union did not have the constitutional capacity to enrol Mr
Wilson as a member of the applicant and therefore, by reason
of the terms of s 29(1)(a)(ii) of the Act, when read with s 44
of the Act, the application was incompetent. It was said that
as Mr Wilson was at all material times engaged by the re-
spondent as a crane driver/dogman, he was not eligible to be a
member of the applicant and therefore, the applicant was not
able to bring this claim before the Commission in its own
right.

I should note at this stage, that the applicant was not, and
was not purporting, to act as an agent on behalf of Mr Wilson
in relation to a claim commenced by him as an individual.

Mr Jones relied upon a decision of the Full Bench in Katina
Pty Ltd trading as Kato Concrete Co v the Western Australian
Builders’ Labourers, Painters and Plasterers Union of Work-
ers (1997) 77 WAIG 2863, in support of his submissions on
the preliminary point.

In reply, Mr Sturman for the applicant, submitted that
the application was properly before the Commission and
relied upon a decision of the Commission in Australian
Electrical, Electronics, Foundry and Engineering Union,
WA Branch v George Moss Pty Ltd (1991) 71 WAIG 787,
in which reference was made to a decision of the Supreme
Court of Western Australia in Ex-parte the Australian
Builders Labourers Federated Union of Workers, Western
Australian Branch (unreported SCWA 1943 of 1989 per
O’Connor C). It was submitted by the applicant that this
decision was, in essence, authority for the proposition that
an application pursuant to s 44 of the Act is unaffected by
the terms of s 29(1) of the Act. I now to deal with this
preliminary issue and in doing so, it will be necessary to
deal with some of the evidence adduced on behalf of both
the applicant and the respondent.

I first deal with the relevant statutory provisions. Section
29(1)(a)(ii) provides that—

“An industrial matter may be referred to the Commis-
sion—
(a) in any case, by—

(i) an employer with a sufficient interest in the
industrial matter;

(ii) an organisation in which persons to whom the
industrial matter relates are eligible to be en-
rolled as members or an association that
represents such an organisation; or

(iii) the Minister...”
By the terms of s 23(1) the Commission has, subject to the

Act, cognisance of and authority to inquire into and deal with
any industrial matter. It was not contended in these proceed-
ings that the subject matter before the Commission was not
an industrial matter and nor could it be so in my view.

Relevantly, s 44(1) provides—
“Subject to this section, the Commission constituted by
a Commissioner may summons any person to attend, at
a time and place specified in the summons, at a confer-
ence before the Commission.”

The persons who may request the Commission to exercise
the power in s 44 (1) are set out in s 44(7) which provides as
follows—

“The Commission may exercise the power conferred on
it by subsection (1)—
(a) on the application of—

(i) any organisation, association or employer;
(ii) the Minister on behalf of the State; or

(iii) an employee in respect of a dispute relating
to his entitlement to long service leave; or

(b) on the motion of the Commission itself whenever in-
dustrial action has occurred or, in the opinion of the
Commission, is likely to occur.”

Section 29(1)(a)(ii) of the Act can be seen as reflective of
the broad principle that organisations are not mere agents of
their members but are parties principal to proceedings before
the Commission, in respect of persons eligible to be mem-
bers, both present and future. So read, the terms of s 29(1)(a)(ii)
do not provide an unqualified right for an organisation to com-
mence proceedings in the Commission. The person(s), to
whom the industrial matter relates, must be either a member(s)
or eligible to be a member(s) of the organisation. Whether
persons are so qualified is a matter of mixed law and fact,
involving the interpretation of the relevant organisation’s eli-
gibility rule and whether the person is so eligible, as a matter
of fact.

The provisions of s 29 of the Act, when read with s 32,
contemplate an alternative mechanism to s 44 of the Act, by
which matters may come before the Commission: Robe River
Iron Associates v Amalgamated Metal Workers and Ship-
wrights Union of Western Australia and Ors (1986) 66 WAIG
1405; Robe River Iron Associates v Federated Engine Drivers
and Firemen’s Union of Workers of Western Australia (1987)
67 WAIG 315. That is, the terms of ss 29(1) and 32 of the Act
deal with an industrial matter being “referred” to the Com-
mission by an eligible person for the purposes of conciliation
and if necessary, arbitration. As was said by Scott J in Swan
Television and Radio Broadcasters Ltd trading as STW Chan-
nel 9 Perth v Satie (1999) 79 WAIG 1863 at 1865, this
provision enables a party to “send on or direct a dispute to the
Commission”.

On the other hand, the terms of s 44 involve an application
by an eligible person under s 44(7), for the Commission itself
to exercise a power conferred by section 44(1) of the Act, to
summons persons to attend a compulsory conference. Clearly,
until such time as the Commission summonses persons to at-
tend such a compulsory conference, there is no matter before
the Commission, apart from the eligible person’s request that
it does so.

The issue that arises in relation to these statutory provisions,
in the context of the instant matter, is the meaning to be given
in s 44(7)(a)(i) to “any organisation” and its relationship, if
any, to s 29(1)(a)(ii) of the Act. Implicit in the applicant’s
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submissions, in relying upon George Moss and Ex-parte the
ABLF, was the proposition that the absence of eligibility of a
person to be a member of an organisation, does not affect the
competence of that organisation to bring an application to the
Commission pursuant to s 44 of the Act.

In Ex-parte the ABLF, the Court was dealing with an appli-
cation for a writ of certiorari against the then Senior
Commissioner, in relation to an order issued by the Commis-
sion adding various classifications to the Earthmoving and
Construction Award No 10 of 1963. One basis for the appli-
cation before the Court, was that the Commission did not have
jurisdiction to make the order under attack because the union
in relation to whom the order was obtained, did not have the
power in its constitution to enrol and represent the class of
employees in respect of whom the application was made. Af-
ter setting out the relevant provisions of the Act, O’Connor C
QC, in relation to s 29(1) said—

“Whilst this section is not mandatory, if the FEDFU was
not entitled under its constitution to enrol as members
the persons in respect of whom the Award was sought, it
would seem inappropriate for the Commission to have
made the order. However, that does not, in my view, mean
that the Commission had no jurisdiction. As already ob-
served, the Commission is not limited in the way that its
federal counterpart is limited.”

Whilst it is not clear from the terms of the judgement of the
Court, it appears that the matter before the Commission at
first instance in that case, was not a matter referred to the
Commission under s 44 of the Act, but presumably, an appli-
cation pursuant to s 40 of the Act to vary the subject award.
By s 40(2) of the Act, an application to the Commission to
vary an award may be made by any organisation or associa-
tion named as a party to the award or employer bound by the
award. Whilst s 40(2) does not expressly mention a “refer-
ral”, in my opinion, when read in the context of the Act as a
whole, such an application pursuant to s 40(2) cannot be read
as totally divorced from the terms of s 29(1)(a)(ii), as the in-
dustrial matter that has been directed to the Commission for
resolution, is the matter of the proposed variation to the award
concerned.

The decision of the Court in Ex-parte ABLF is not binding
on the Commission as presently constituted. In any event, it is
distinguishable from the present matter, being an application
pursuant to s 44 of the Act. Given that by the terms of s 40(2)
of the Act an application to vary an award can only be brought
by an organisation party to the award, such an organisation
would have standing to bring such an application by the ex-
press terms of the Act. Different considerations apply in
relation to s 44 in my view.

In my opinion, in terms of applications for the Commission
to exercise its powers to convene a compulsory conference
under s 44, this section must be read with the provisions of s
29(1) of the Act. Some support for this proposition is evident
from the reasons for decision of the Full Bench in Katina, in
particular at 2864 and 2866. That is, the condition attaching
to an application pursuant to s 44(7) by an organisation, is
that the person(s) on whose behalf such an application is made,
must be eligible to be a member(s) of that organisation in the
terms of s 29(1)(a)(ii) of the Act.

Alternatively, if I am incorrect in this conclusion, I would
be prepared in the present circumstances, to read the refer-
ence to “any organisation” in s 44(7)(a)(i) of the Act, as
importing the same words of qualification as contained in s
29(1)(a)(ii) in relation to persons being eligible to be enrolled
as members of the organisation. Whilst it is the case that a
court or tribunal should be very reluctant to read words into
legislation which do not themselves appear, such a course is
permissible in circumstances where not to do so would lead
to a result that is incongruous, contrary to the objects of the
Act, capricious and irrational: Cooper Brookes (Wollongong)
Pty Ltd v FCT (1981) 35 ALR 151 at 157,162 and 170. (See
also Thompson v Goold and Co (1910) AC 409 at 420;
Dallikavak v Minister for Immigration and Ethnic Affairs
(1985) 61 ALR 471 at 475-6; BP Refinery (Western Port) Pty
Ltd v Hastings Shire (1977) 16 ALR 363 at 374).

In my opinion, it would be a startling result and lead to a
situation that is incongruous and indeed capricious, if the rights
of a claimant individual can be conditioned solely by which

section of the Act the organisation of which he or she pur-
ports to be a member, brings the initiating application. It would
be incongruous if a person was afforded the right to a remedy
they would not otherwise have, on an application by an or-
ganisation, simply based upon which provision of the statute
is first invoked. This would also be entirely inconsistent with
the provisions of s 29(1)(b) of the Act, which confer very
limited access by individuals to the Commission. To construe
s 44 so as to be completely unrestrained by s 29(1)(a)(ii) of
the Act would, in effect, entirely circumvent this restricted
access scheme by enabling, de facto, individuals to have re-
ferred to the Commission industrial matters by organisations
of which they are ineligible to be members. In my view, this
could not have been the intention of the legislature in enact-
ing these provisions, in particular when one has regard to the
privileged status of registered organisations under the Act, to
act for and on behalf of persons who are members or eligible
to be members of such a registered organisation. Specifically
in this regard, I refer to the objects of the Act in s 6(e), the
terms of Division 4—Industrial Organisations and Associa-
tions, and in particular, the terms of s 61 of the Act, dealing
with the effect of registration of an organisation.

I therefore conclude that an application before the Commis-
sion in the present circumstances, can only be brought by an
organisation on behalf of a person in relation to the industrial
matter, who is eligible to be a member of that organisation.

Alternatively, if I am incorrect in relation to s 44(7), eligi-
bility for membership of an applicant organisation would be a
very material factor having regard to ss 26 and 27(1)(a)(iii) of
the Act, as to whether an organisation has a sufficient interest
in a matter.

Whether Mr Wilson was eligible to be a member of the ap-
plicant is a matter that I now consider.

Eligibility for Membership of the Applicant
It is well settled that the interpretation of a union’s rules

involves the application of ordinary principles of construc-
tion: R v Aird; Ex-parte Australian Workers’ Union (1973)
129 CLR 654 at 659. However, it is also well established that
in so doing, a court or tribunal will apply a generous, or lib-
eral approach to the interpretative process: Re Electricity
Supply Professional Officers’ Association v Federated Munici-
pal and Shire Council Employees Union of Australia, New
South Wales Division (1978) AR (NSW) 283 at 302; Co-op-
erative Bulk Handling Ltd v The Australian Workers’ Union,
West Australian Branch and Waterside Workers Federation of
Australia (1980) 32 ALR 541 at 544 and 549; R v Williams;
ex parte Australian Building Construction Employees and
Builders Labourers Federation (1982) 153 CLR 402.

Moreover, the relevant inquiry as to eligibility for member-
ship of an organisation, in terms of particular work done by
an employee, involves an examination of the description of a
person’s vocation, in terms of the purpose to be achieved by
the work performed, in the context of the work upon which
the person is usually and regularly engaged for the major and
substantial portion of his or her ordinary working time: The
Federated Engine Drivers and Fireman’s Union of Workers,
Western Australian Branch v Mount Newman Mining Com-
pany Pty Ltd and Or (1977) 57 WAIG 794; Federated Engine
Drivers and Fireman’s Union of Western Australia v Hamersley
Iron Pty Ltd and the Amalgamated Metal Workers and Ship-
wrights Union of Western Australia, the Australian Workers
Union, West Australian Branch and the Transport Workers
Union of Australia, Western Australian Branch (1980) 60
WAIG 148.

Applying these principles to the present matter, the regis-
tered rules of the applicant relevantly provide at Rule
2—Eligibility for Membership as follows—

“2—ELIGIBILITY FOR MEMBERSHIP
1. The Union shall consist of workers employed or usually

employed
(a) in the State of Western Australia and engaged in any

of the following trades or branches or vocations—
(i) smiths, shipsmiths, angle iron smiths, lock-

smiths, ship’s plumbers, coppersmiths, fitters
and turners or either of these, sea-going en-
gineers, roll turners, patternmakers,
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millwrights, mechanical draughtsmen, brass
finishers, planers, borers, slotters, machine
drillers, milling machinists, shapers and other
iron machinists, mechanical and scientific in-
strument makers, machine joiners, die sinkers,
tool makers, heat treaters, stampers, drop
hammer forgers, drill doctors, armature wind-
ers, electrical engineers, electrical fitters,
electrical installers, electrical wiremen, elec-
trical linesmen and electrical workers
generally, equipment examiners,
electroplaters, metal polishers, typewriter
mechanics, oxy-acetylene and/or electric
welders, scale makers and/or adjusters, refrig-
eration fitters, pipe fitters, aircraft mechanics,
motor and motor cycle and cycle mechanics
and/or assemblers, skip repairers, iron work-
ers’ assistants including process workers,
assemblers, fitters’ assistants, moulders’ as-
sistants, boilermakers’ assistants, blacksmiths’
strikers, dressers, drillers, pipe makers, rig-
gers, furnacemen, die makers, die setters, press
operators, fettlers and machinists engaged in
the production of plastics, and all workers of
any of the classifications mentioned above
employed in work with fibre glass or nylon
materials where such fibre glass or nylon
materials replace or are substituted for other
materials with which such workers formerly
worked and the work is of a kind which when
done in such other materials would have been
done by such a worker of some other classifi-
cation mentioned.”

It was common ground that the respondent employed Mr
Wilson, in terms of his substantive employment, as a crane
driver/dogman. He gave evidence that in addition to perform-
ing the duties of a crane driver/dogman, he also performed
other miscellaneous tasks including stores work, some motor
repairs, driving of a truck and forklift and general labouring
work. It was clear from the evidence however, and I find, that
the main purpose of Mr Wilson’s employment was to drive
the respondent’s non-slewing crane and the duties of crane
driver/dogman occupied up to seventy percent of his working
time. From this evidence, I have no hesitation in concluding
that the major and substantive nature of Mr Wilson’s employ-
ment, both in terms of the actual work done and the purpose
for which it was performed, was that of crane driving/dogman
duties.

Mr Wilson also testified that prior to employment by the
respondent, he had been employed in “construction” by Clough
Sandwell, in a similar capacity to his employment with the
respondent. Moreover, it was common ground also that the
position that Mr Wilson was to occupy at the respondent’s
Murrin Murrin operation, was that of a crane driver/dogman.

Conclusions
In view of this evidence, I have carefully considered the

terms of Rule 2—of the applicant. Even construing the terms
of Rule 2 as generously as possible, I am simply not able to
conclude on the evidence in this matter, that Mr Wilson was
employed or usually employed in any of the trades, branches
or vocations set out in Rule 2, to qualify him for member-
ship of the applicant at the time the present application was
made. In other words, I am not able to conclude that when
the present industrial matter was before the Commission, Mr
Wilson, being the person to whom the industrial matter re-
lated, was eligible to be enrolled as a member of the applicant.
The applicant not only had no standing to bring the matter to
the Commission, I am also not persuaded, for the same rea-
sons, that the applicant as an organisation, has a sufficient
interest in the matter.

Whilst it is regrettable that this matter has arisen at such a
late stage of this application, both for the applicant and Mr
Wilson, it having been properly raised by the respondent I am
bound, for the above reasons, to uphold the respondent’s sub-
missions. My conclusions in this regard do not however,
preclude Mr Wilson from bringing an application to the Com-
mission pursuant to s 29(1)(b)(ii) in respect of an alleged
denied contractual benefit.

However, even if I was able to determine the merits of Mr
Wilson’s claim, from all of the evidence before the Commis-
sion, I consider it unlikely that the claim would succeed. In
terms of the refusal to employ element of the claim, in my
opinion the Commission does not have jurisdiction to award
compensation as claimed, in the absence of an order of em-
ployment. In Robe River Iron Associates v The Association of
Drafting, Supervisory and Technical Employees of Western
Australia (1988) 68 WAIG 11 the Industrial Appeal Court held
that the Commission, at that time, in relation to an unfair dis-
missal claim, had no power to award compensation in a
circumstance when it was found that no reinstatement order
would be made. The Court concluded that absent such an or-
der, there was no “live industrial matter” left on foot, to provide
the necessary jurisdictional foundation.

The decision in Pepler was applied and extended to circum-
stances of redundancy by a decision of the Industrial Appeal
Court in Kounis Metal Industries Pty Limited v Transport
Workers Union of Australia, Industrial Union of Workers
(1992) 45 IR 392. In the leading judgement in that case, Owen
J observed at 402—

“In my opinion, the fate of this appeal lies in the answer
to this question: Was the Full Bench correct in confining
Pepler to compensation for unfair dismissal? With great
respect to the members of the Full Bench, I have come to
the conclusion that they were in error. In my view the
ratio decidendi of Pepler extends beyond unfair dismissal
and covers redundancy.
In my view, the judgements in Pepler suggest that the de-
cision rests upon a point of principle, namely, that
jurisdiction depends on the present or future existence of
the employer/employee relationship. Unless, at the time
when the application is made, the relationship actually
exists, or is expected to come into existence in the future,
or did exist and is to be restored, the key element of an
“industrial matter” is missing. The very language of the
judgements carries this implication.”

His Honour continued and specifically mentioned the Prin-
cess Margaret Hospital case and commented as follows at
403—

“In Princess Margaret Hospital v HSOA, the order for
payment was made upon the worker presenting himself
for work. In other words: once again the order for pay-
ment was an adjunct to the order reinstating the contract
of employment.”

(See also Coles Myer Ltd (t/as Coles Supermarkets) v Coppin
Ors (1993) 73 WAIG 1754; FMWU v Happy Nappy Hire Pty
Ltd t/as Nappy Happy Service (1994) 74 WAIG 1493).

The restrictions on the Commission’s jurisdiction in deal-
ing with orders of compensation in both unfair dismissal and
contractual benefits applications were largely overcome with
amendments to the Act to introduce ss 7(1a) and 23A. Rel-
evantly s 7(1a) provides—

“(1a) A matter relating to—
(a) the dismissal of an employee by an employer;

or
(b) the refusal or failure of an employer to allow

an employee a benefit under his contract of
service,

is and remains an industrial matter for the purposes
of this Act even though their relationship as employee
and employer has ended.”

In my opinion, in the case of a refusal to employ in the
present circumstances, there has not been a “dismissal” to at-
tract the operation of s 7(1a) of the Act. Accordingly, the
jurisdictional difficulties highlighted in Pepler and the other
cases to which I have referred, are not overcome. In the case
of a refusal to employ as in the instant case, where the Com-
mission finds that there has been such a refusal, but no order
is made to compel the employer to employ a person, then in
my view, on the principles set out in Pepler, there is no longer
any “live industrial matter”, as the relationship of employer
and employee will not come into existence in order to condi-
tion any further order of that type.

The evidence also was that the work at Windimarra had been
completed and there was no prospect of work at Murrin Murrin
for a crane driver/dogman, due to a revision in the respond-
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ent’s labour needs that led to Mr Wilson not being employed
at that location in the first place. Whilst the respondent con-
ceded that this amounted to a refusal to employ in all the
circumstances, the respondent made a bona fide commercial
decision based on the project requirements. Mr Wilson was
compensated by de-mobilisation back to Canberra, his city of
origin. There was no prospect of further employment at Murrin
Murrin at the time of the hearing. In these circumstances, it
would be inappropriate to make any order of employment.

Further, in relation to the contractual benefits claim, the
evidence was that Mr Wilson understood that his employment
with the respondent at Murrin Murrin would, as it was at
Windimarra, be subject to termination on one week’s notice.
On this basis it would be difficult to conclude therefore, that
Mr Wilson was offered and accepted a fixed term contract, as
that term is properly understood.

The application is therefore dismissed.
APPEARANCES: Mr G Sturman appeared on behalf of the

applicant.
Mr D Jones as agent appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Australian

Branch

and

Monadelphous Group of Companies.
No. CR 252 of 1999.

COMMISSIONER S J KENNER.
16 February 2000.

Order.
HAVING heard Mr G Sturman on behalf of the applicant and
Mr D Jones as agent on behalf of the respondent the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) S. J. KENNER,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Colleen Bennier

and

Totalisator Agency Board.

No. 263 of 1992.

3 March 2000.
Reasons for Decision.

COMMISSIONER C.B. PARKS: Ms Bennier (the applicant)
claims that she has been unfairly dismissed from her employ-
ment as the Manageress of a Totalisator Agency operated by
the Totalisator Agency Board (the TAB), a corporate entity
constituted pursuant to the Totalisator Agency Board Betting
Act, 1960. Ms Bennier and the TAB had a working relation-
ship which was terminated by the TAB on 9 November 1991.
It is asserted by the TAB that the applicant had been engaged
as an agent and that the contractual relationship had not been
one of employer and employee. Hence the TAB contends that
the claim does not fall within the jurisdiction of the Commis-
sion and at the request of the parties the issue of jurisdiction
has been heard by the Commission as a preliminary matter.

The Totalisator Agency Board Betting Act, 1960 authorises,
regulates and controls betting on the outcome of events by

means of a totalisator system. That system is accessible to the
betting public through numerous premises controlled by the
TAB and described as Totalisator Agencies. Agency contracts
may be entered upon by the TAB and such is also empowered
to make rules stipulating the duties of its officers, agents and
employees.

 Totalisator Agencies are operated either by managers and
their subordinates directly employed by the TAB, or by those
described as Agents comprised of either natural persons, part-
nerships or corporate bodies.

 Ms Bennier entered into a written agreement with the TAB
on 9 January 1981wherein she is described as the Authorised
Agent, being the person appointed and authorised by the TAB
to conduct Totalisator Agency No. 102 in the country town of
Carnamah. That proforma agreement is reproduced hereun-
der—

“THIS AGREEMENT made the  9th  day of  January
One thousand nine hundred and eighty one  BETWEEN
TOTALISATOR
AGENCY BOARD a body corporate constituted by the
Totalisator Agency Board Betting Act 1960 and having
its principal office at 169 Hay Street East, Perth in the
State of Western Australia (hereinafter called “the Board”)
of the one part and
BRIAN FRANCIS BENNIER AND COLLEEN
WENDY BENNIER of 5 Railway Avenue, CARNAMAH
(hereinafter called “the Authorised Agent”) of the other
part
WHEREAS:
(a) The Board is the Owner or Lessee of the premises

mentioned in the first Schedule hereto (hereinafter
called “the said premises”).

(b) The Board is desirous that a Totalisator Agency (here-
inafter called “the said Agency”) be carried on upon
the said premises pursuant to the authority in that
behalf contained in the said Act and the Authorised
Agent has requested appointment and authority by
the Board to carry on the said Agency on the said
premises upon and subject to the terms and condi-
tions hereinafter mentioned.

 NOW THIS INDENTURE WITNESSETH as follows—
 1. The Board hereby authorises the Authorised Agent

to conduct the said Agency on the said premises from
the date mentioned in the first Schedule hereto until
the same shall be determined as hereinafter provided
and grants to the Authorised Agent a licence to use
and occupy the said premises for such purpose dur-
ing the continuance of the term of this agreement.

2. The Authorised Agent shall at all times during the
said term use his best endeavours to carry on the
said Agency and to conduct the same in a proper
orderly and efficient manner in accordance with the
general policy laid down by the Board and without
limiting the generality of the foregoing shall—

 (a) cause to be displayed in a prominent position
or positions in the said premises such notices
as the Board may require and shall not dis-
play notices of any other kind on the said
premises without the consent in writing of the
Board first had and obtained.

(b) Conform in all respects to and observe all of
the provisions of the Totalisator Agency Board
Betting Act 1960 and the Regulations there-
under applicable to the said Agency and
observe all operating procedures and admin-
istrative systems from time to time laid down
by the Board for the general management and
conduct of Totalisator Agencies.

(c) Keep and maintain the premises properly
cleaned and free of rubbish and observe the
provisions of the Health Act the Local Gov-
ernment Act and all other Acts having
application to the said premises and all regu-
lations and orders thereunder respectively not
involving any works of a structural or perma-
nent nature.
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(d) In the operation of the said Agency use only
such tickets forms returns and other station-
ery as are provided or approved by the
Board.

 (e) Employ such number of persons as shall be
necessary for the proper and efficient conduct
of the said Agency and furnish to the Board
such particulars regarding the persons so em-
ployed as the Board may from time to time
require.

(f) Not bet personally with the Board nor permit
or allow any person employed by him or any
person known to be an employee of the Board
or the employee of an Agent of the Board to
bet in the said Agency whilst such person is
on duty with the Board or with an Agent of
the Board.

(g) Effect a public risk insurance policy in an
amount not less than $20,000 as occupier of
the said premises with an insurance company
approved by the Board and also effect and
maintain a cash in transit burglary and theft
insurance in respect of all cash in his control
and a fire burglary and theft insurance on all
furniture fixtures fittings machines plant and
equipment in the said premises belonging to
the Board in such sums as the Board may from
time to time determine.

(h) Keep the said premises open for business on
such days and during such hours as are from
time to time required or approved by the
Board.

(i) Not engage nor permit any person in his em-
ployment to engage in any other occupation
or business on the said premises provided
however that the Authorised Agent may dur-
ing such times as the said Agency shall not be
open to the public for the business of the Board
engage in any other business therein approved
in writing by the Board.

(j) Transmit to the Board at the times and in such
manner as the Board shall from time to time
direct details of all investments received in the
said Agency.

(k) Submit to the Board on the prescribed form
before 12 noon on each Monday a complete
return of the activities of the Authorised Agent
during the week ending at the close of busi-
ness on the immediately preceding Saturday
evening together with the payment of an
amount equal to the difference between the
sum of the investments (xxxxxxxxxxxxxxxxx)
received and the valid tickets paid during such
week.

 (l) Not at any time directly or indirectly divulge
communicate or disclose to any person any
information acquired by him in the course of
the conduct of the said Agency otherwise than
in the execution of his duties hereunder or as
shall be authorised by the Board.

(m) Not permit any person other than his employ-
ees to use or operate the machines plant and
equipment belonging to the Board on the said
premises.

(n) Permit an officer or other person authorised
by the Board in that behalf to enter upon and
inspect the said premises and the furniture fix-
tures fittings machines plant and equipment
of the Board therein and also all books papers
and other records relating to the said Agency
and the conduct thereof.

(o) Forthwith upon the execution hereof deposit
and from time to time deposit with the Board
such sum or sums of money as the Board shall
require as a guarantee of the performance by
the Authorised Agent of his covenants and
agreements herein contained and also keep and

maintain in the name of the Board a guaran-
tee or bond issued by a public insurance
company for such amount as the Board shall
from time to time consider adequate to cover
the moneys received at the said Agency in re-
spect to investments made thereat.

(p) Continuously provide adequate working capi-
tal for the proper operation of the said Agency
and for carrying on the same and furnish to
the Board when so required proof that he has
adequate funds available for the purpose afore-
said.

(q) Make good all losses sustained by the Board
resulting from errors or emissions on his part
or on the part of any of his employees in the
conduct of the said Agency.

(r) Not sell transfer or assign the benefit of this
agreement to any person firm or corporation
without the written consent of the Board first
had and obtained.

(s) Pay to the Board as rental for the furniture
fixtures fittings machines plant and equip-
ment on the said premises belonging to the
Board the amounts as are set forth in the
third Schedule hereto such rental being
payable by way of deduction thereof from
the commission due to the Authorised
Agent under Clause 7 hereof.

(t) xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

(u) Forthwith report to the Board any damage to
or want of repair of the said premises or the
furniture fixtures fittings machines plant or
equipment of the Board therein.

 3. This Agreement may be determined at any time by
either party giving to the other of them one calendar
month’s written notice in that behalf.

4. If the Authorised Agent shall at any time—
(a) fail to observe or commit any breach of any

of the provisions hereof, or
(b) become subject to or take advantage of any

law relating to bankruptcy or insolvency; or
(c) have or suffer an execution to be levied on his

property or any part thereof; or
(d) die;

then and in any such case the Board may forthwith
determine this agreement.

 5. The Authorised Agent shall not be required and need
not be in personal attendance at the said premises
during the times the same shall be open for busi-
ness.

6. On the determination of this agreement the Au-
thorised Agent shall forthwith account to and pay
to the Board all moneys then held by him for and
on behalf of the Board or payable by him to the
Board hereunder and shall also deliver to the
Board in good order repair and condition all sta-
tionery tickets furniture fixtures fittings machines
plant equipment and all other property of the
Board for the time being on the said premises
and in default or failure on the part of the Au-
thorised Agent to observe or perform any
covenant or agreement on his part herein con-
tained the Board shall have recourse to the
moneys deposited with it by the Authorised Agent
pursuant to clause 2 (o) hereof (but without preju-
dice to its rights of recourse by any other means)
to make good any loss suffered by the Board but
subject thereto the said moneys so deposited with
the Board shall be repaid to the Authorised Agent
with interest thereon at such rate as the Board
shall from time to time determine.

 7. The Board shall pay to the Authorised Agent during
the term hereof a commission set forth in the second
Schedule hereto.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.616

 8. To assist the Authorised Agent in the conduct of
the said Agency the Board shall furnish the Au-
thorised Agent with copies of all operating
manuals procedures circulars and other printed
matter from time to time produced by the Board
for the better and more efficient conduct of au-
thorised Agencies.

9.  This Agreement shall cancel and be deemed to su-
persede as from the date hereof all prior existing
agreements between the Board and the Authorised
Agent.

10. Whenever herein appearing and the context so per-
mits or requires—

(a) the term “Authorised Agent” where there is
more than one Authorised Agent party hereto
shall include the Authorised Agents and each
and every one of them and the covenants and
agreements on their part shall be joint and sev-
eral;

(b) the masculine gender shall include the femi-
nine gender;

(c) the plural shall include the singular and vice
versa;

(d) any reference to any Act shall include all Acts
amending the same or passed in lieu thereof.

 IN WITNESS whereof the parties hereto have hereunto
set their hands and seals the        day of
One thousand nine hundred and  Eighty
THE FIRST SCHEDULE HEREINBEFORE RE-
FERRED TO:
Premises: The premises situate at
CARNAMAH and known as T.A.B. Agency No. 102
Date of Commencement of Agreement:  8th December,
1980.
THE SECOND SCHEDULE HEREINBEFORE RE-
FERRED TO:
 Commission: To be in accordance with the standard fee
scale laid down as modified in writing from time to time.
THE THIRD SCHEDULE HEREINBEFORE RE-
FERRED TO:
 Hire Charges (Rental) NIL

Subject to modification in writing from time to time
(Hereafter appears the Common Seal and signatures affixed

on behalf of the TAB, and the witnessed signatures B Bennier
and CW Bennier)

It is the uncontested evidence of Ms Bennier that on 14 Sep-
tember 1991 the TAB gave notice to terminate the aforestated
Agency Agreement on 12 October 1991 however at her re-
quest the termination date was altered to 9 November 1991.

 The applicant claims that the Agency Agreement consti-
tutes a contract of service, and not a contract for service, as
asserted by the TAB. The agent for Ms Bennier contends that
her status under such Agreement is to be determined upon the
terms thereof and that whatever other similar arrangements
the TAB may have with other parties also described as Totali-
sator Agents, is irrelevant. The degree of control which the
TAB had been entitled to exercise over Ms Bennier, and to a
large degree did exercise by means of the Agency Agreement,
is said to be such that the relationship between the TAB and
Ms Bennier was that of employer and employee. The Indus-
trial Appeal Court is said to have held that a person who had
been party to the prior proforma version of the agreement made
with Ms Bennier was an employee of the TAB, the signifi-
cance of which is claimed to be that the terms of the Agreement
made with the applicant are not materially different (see To-
talisator Agency Board v. The Commission Agents Union of
Workers of Western Australia, Appeal No. 2 of 1968 [49 WAIG
24]).

 It is asserted by the respondent that the proforma Agency
Agreement entered upon with Mr and Mrs Bennier was for-
mulated subsequent to the judgement of the Industrial Appeal
Court in Appeal No. 2 of 1968 (op.cit) and has been expressly
drafted to reflect the true relationship intended between the
TAB and Totalisator Agents in the operation of agencies of
the kind they held, that is a contract for services.

Although the application presently before the Commission
is one made by Ms Bennier, pursuant to s.29 of the Industrial
Relations Act, 1979, and on its face is restricted to her, the
true purpose thereof is to provide a vehicle to have the Com-
mission decide the nature of the relationship that Ms Bennier,
and a number of other Totalisator Agents who are parties to
proforma Agreements with the TAB either the same as, or
similar to, that of Ms Bennier, entered with the TAB.

Shortly following the preliminary hearing regarding the sta-
tus of Ms Bennier the Commission heard another matter No.
650 of 1992 re. Edith Fisher v. The Totalisator Agency Board
(the Fisher matter) wherein Ms Fisher, a Totalisator Agent,
also claimed to be an employee of the TAB who had been
unfairly dismissed from a position of employment. There the
Commission was told that the Fisher matter had the same prin-
cipal purpose as that of Ms Bennier.

The Commission delivered its Reasons for Decision upon
the Fisher preliminary matter and found that Ms Fisher had
been an employee of the TAB (73 WAIG 3469). Other related
proceedings followed (see 74 WAIG 568) however ultimately
the primary Fisher application was discontinued (74 WAIG
2777).

The TAB was later prosecuted before the Industrial Magis-
trate on the basis that Ms Fisher had been an employee, and
had been bound by an Award of the Commission, the terms of
which the TAB had failed to observe. For reasons unrelated to
the employee status of Ms Fisher the complaints were dis-
missed. An appeal to the Full Bench followed and subsequently
a further appeal to the Industrial Appeal Court. It is the Judg-
ment in this lastmentioned appeal which is material to the
present matter ie TAB v. Fisher (77 WAIG 1889) wherein
Anderson J stated, and with whom Kennedy J and Scott J
agreed—

“In light of an earlier decision of a Commissioner that
the respondent’s status under the Agency Agreement was
that of an employee for the purposes of the Industrial
Relations Act the appellant did not seek to argue that the
respondent is not an employee. Therefore, notwithstand-
ing what I would regard as definite contra-indications,
we must take it that the relationship between the parties
was that of employer and employee”.

The terms of the Agency Agreement made between Ms
Bennier and the TAB (supra) is to some degree different to
that the Commission dealt with in the Fisher matter. Ms
Bennier and Mr Bennier contracted together, in partnership,
with the TAB, also a letter to the partnership on 18 November
1980 (exhibit 8[2]) ie prior to the signing of the Agency Agree-
ment, declares the nature of the relationship the parties were
to enter upon as follows—

“As previously advised, you will operate this business as
an independent contractor. Under this relationship (Prin-
cipal/Agent), the Agent is his own master and is subject
only to the terms of his contract with the Board (Princi-
pal). Whether or not the Agent is actively engaged in
Agency operations is of no concern to the Board, pro-
vided that he clearly understands that he is responsible
for ensuring the business is conducted in accordance with
the general policies and procedures laid down.
Under the provisions of paragraphs 3(e) and 5 of the
Agreement—Authorised Agent, it is clear an Agent may
employ sufficient staff to obviate the necessity for his
personal attendance if he so desires. An absentee Agent
is, of course, responsible for the efficient conduct of his
business despite the fact that he personally may not been
in attendance when errors were made.”

Given the judicial opinion expressed in the Fisher matter
and the two material differences I have highlighted I find that
Ms Bennier was a joint contractor to the TAB and not an em-
ployee thereof and hence the application before the
Commission will be dismissed.

Appearances: Mr KJ Trainer on behalf of the applicant
Ms L Field on behalf of the respondent
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Colleen Bennier

and

Totalisator Agency Board.

No. 263 of 1992.
3 March 2000.

Order.
HAVING heard Mr KJ Trainer on behalf of the applicant and
Ms L Field on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) C. B. PARKS,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Paul Edward Bloomer

and

Ameera Pty Ltd and Lozellia Pty Ltd t/a Porters Liquor
Warwick.

No. 2275 of 1997.

29 February 2000.
Reasons for Decision.

COMMISSIONER C.B. PARKS: The applicant Paul Edward
Bloomer was employed as a bottle shop attendant at the re-
spondents liquor outlet in Warwick. On 12 November 1997
he was charged with theft as a servant. The application alleg-
ing unfair dismissal states—

“3.6 I believe the employment came to an end when I
was interviewed by the police on the 12th Novem-
ber 1997, and the conversation I had with one of the
directors, who advised me that I was no longer re-
quired. The latter was upon my return from the police
station.

3.7 My name was deleted from the work roster on the
12th of November 1997, which indicated to me that
my services were no longer required.

3.8 I believe I have been falsely accused of stealing with-
out any substantiated evidence being produced
whatsoever.”

(amended application)
Furthermore the applicant claims that he was “falsely ac-

cused of stealing, without being given any chance to defend
myself” and that “the employer has failed or refused to rein-
state me to my former position as part time bottleshop
attendant.”

It is noted that in the application lodged on 8 December
1997 that the applicant claims that the dismissal in November
was harsh, oppressive or unfair because “after a false accusa-
tion of stealing and a charge pending by police I was dismissed
with no warning, discussion or talk. I was not informed until
the following shift that my services were no longer required
as a result of this pending charge.”

Hearing of the application was adjourned at Mr Bloomer’s
request pending the outcome of proceedings arising from the
charge laid against him. The charge was subsequently dismissed.

The applicant seeks compensation as relief for the alleged
unfair dismissal. He submits that reinstatement in employ-
ment is impractical due to a deterioration in the relationship
between the parties.

It is the position of the respondent that the applicant was
not dismissed from his employment but rather that he was no
longer placed on the work roster pending the outcome of
charges laid against him.

Arising from this is the need to determine the preliminary
issue as to whether this application falls within the jurisdic-
tion of the Commission. Absent a dismissal there is no basis
upon which to pursue an application under s29(1)(b)(i) of the
Act. On this matter the onus rests with the applicant.

The circumstances relevant to this issue involve discussions
between the applicant and Mrs Sivic the Manager of the liq-
uor store on 13 November 1998, ie the day after the applicant
had been charged for theft by the police.

While there are differences in the evidence between Mr
Bloomer and Mrs Sivic as to when the applicant was rostered
on next, the important aspect of the evidence to be assessed is
the interchange that took place between the two parties at ap-
proximately 8.30am that morning. Mr Bloomer took the
initiative and enquired as to whether his services were required.
In response to this he was told by Mrs Sivic that under the
circumstances things would “be left as they are”. That is he
would not be rostered for work. The respondent’s claim that
the response was not a notice of termination given that the
applicant was a casual employee. The intention appears to
have been to defer consideration of any further work until the
outcome of the criminal charges were disposed of.

For Mr Bloomer’s part there is no doubt that he interpreted
the response as a termination of the employment relationship.
This was confirmed by Mrs Sivic’s agreement to take back
the work shirt which Mr Bloomer proffered as a result of the
previous response.

In my view it is not necessary to determine in the first in-
stance whether or not Mr Bloomer was a casual or part time
employee. There is no doubt that the intention of leaving mat-
ters as they were, were to leave Mr Bloomer without income
and without employment or the opportunity for further employ-
ment with the respondent in the foreseeable future. The intention
not to roster Mr Bloomer for further shifts amounted to a dis-
missal which attracts the jurisdiction of the Commission.

While it is for an applicant to discharge the burden of show-
ing that the dismissal was unfair, in cases of summary dismissal
the respondent must demonstrate that there was good reason
to terminate the employment. In the circumstances of Mr
Bloomer’s employment the respondent submits that a discrep-
ancy in a computer tape for liquor sales and of EFTPOS
transactions gave rise to concern that money had been stolen.
A customer’s transaction involving the purchase of liquor and
an EFTPOS withdrawal had been cancelled without any ap-
parent return of stock and importantly the cash that had been
withdrawn. From the respondent’s viewpoint the implications
of theft involving the EFTPOS system were so significant that
the matter was referred to the police. The termination of the
applicant’s employment occurred the day after charges were
laid. In effect the respondent relied on the police to satisfy
itself that there were good reasons to terminate the applicant’s
employment. Some time later Mr Bloomer was acquitted.

It is to be noted as indeed it was during the hearing that the
acquittal does not render the dismissal unfair. In fact those
proceedings have nothing to do with the issue presently be-
fore the Commission. Again as was stressed at the hearing of
this application, it is as if the matter is being determined im-
mediately following the termination of employment. The
justification relied upon by the respondent at that time must
be assessed in the context of the application not in the light of
the outcome of criminal proceedings.

The approach that is to be taken is succinctly set out by
Fielding C as he then was, in ABLF v. The Building Manage-
ment Authority (73 WAIG 1876 at 1877)-

“In cases of this nature the decided authorities make it abun-
dantly clear that it is not necessary that an employer
establish, on the balance of probabilities, that an employee
has committed the act of misconduct complained of rather
that following a proper enquiry that there were “reason-
able grounds for believing on the information available at
that time that the employee was guilty of the misconduct
alleged and that, taking into account any mitigating cir-
cumstances either associated with the misconduct or the
employee’s work record, such misconduct justified dis-
missal” (see: Bi-Lo Pty Ltd v. Hooper (1992) 59 SAIR
342; and see too: C v. Quality Pacific Management Pty Ltd
(1993) 73 WAIG 988, 997). That formula is consistent with
the concept of the unfair dismissal jurisdiction as is now
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well established by a long line of authority in this and other
comparative jurisdictions (see for example: Metals and
Engineering Workers’ Union-Western Australia v. Newcrest
Mining Ltd (1993) 73 WAIG 969). Were it necessary for
an employer to establish to the Commission’s satisfaction,
on the balance of probabilities, that the alleged misconduct
occurred, it would in effect put the commission through its
evaluation of demeanor of the witnesses in the position of
being the putative manager (see: Trust Houses Forte Lei-
sure Ltd v. Aquilar (1976) IRLR 251). It is not for the
Commission to substitute its opinion for that of the Re-
spondent but to examine whether, on the evidence, the
Respondent’s actions, looked at objectively, were unfair in
an industrial sense.”

Although some evidence was put forward in the course of
these proceedings about other matters relating to the appli-
cant’s operation of the liquor sales till and stock control, it is
the transaction that took place on 25 October that exclusively
resulted in the applicant’s employment being terminated.

On returning from a short holiday the manager, Mrs M Sivic
was told of a discrepancy in the till for 25 October in the
EFTPOS receipts. The amount involved was $50.00. Her in-
vestigation revealed that a transaction involving a cash
withdrawal and sale had been reversed some 13 minutes later
(Exhibit F). On the face of it the only way that this could have
occurred is if the customer had returned the purchases and
refunded the cash previously withdrawn from the EFTPOS
account. The ‘cumulative totals’ tape for the EFTPOS account
for 25 October showed no such refunds (Exhibit H). It was
Mrs Sivic’s evidence that the only way that the refund could
have been effected was if the customer’s bank card had been
used to cancel the previous transaction. The fact that the
EFTPOS ‘cumulative totals’ for 25 October did not record
such a refund was sufficient for Mrs Sivic to take the matter to
the police. She did not in the first instance question Mr Bloomer
the employee who had effected both transactions, the sale and
the return, on 25 October.

On the advice of the police the matter was not raised with
any member of staff particularly Mr Bloomer pending the
outcome of the inquiry.

On 12 November the police advised the respondent that they
had contacted the customer whose EFTPOS account had been
accessed on 25 October by her when she purchased liquor.
The transaction had been completed by Mr Bloomer. The cus-
tomer had not returned the goods nor had she refunded the
$50.00 cash withdrawal. The police also advised that charges
would be laid against the applicant. Arrangements were made
by the respondent through Mr Sivic for the police to speak
with Mr Bloomer at the rear of the liquor store. He subse-
quently accompanied the police to the station and was charged.

Later that evening Mr Bloomer returned to the store. At the
time Mr Sivic was speaking with a policeman. Mr Bloomer
waited. It is the applicant’s evidence that he inquired of Mr
Sivic as to why he had been singled out. Mr Bloomer’s evi-
dence was that the number of “voids” on the tape (ie cancelled
and returned transaction) led to his suspicion. According to
Mr Bloomer that was effectively the extent of the conversa-
tion. Mr Sivic’s evidence was that Mr Bloomer waited for the
policeman to leave. He claims that he endeavored to raise the
matter with Mr Bloomer but was told by the applicant that he
did not come to talk about that only to warn Mr Sivic about
his daughter. According to Mr Sivic, Mr Bloomer said his
daughter had commented to other staff that if Mr Sivic wasn’t
her father she could “rip him off”. This aspect of the evidence
was not put to Mr Bloomer. Mr Sivic went on to say that he
had a copy of the till tape and endeavoured to show it to Mr
Bloomer. He says that he sought an explanation of the trans-
action on 25 October but that the only response from the
applicant was ‘I don’t know’. Mr Sivic denies that he had told
Mr Bloomer that he had concluded his guilt from the large
number of “returns” on the till tape. He does acknowledge
that he had previously spoken to Mr Bloomer about “returns”
and that he had also spoken to other members of staff.

The termination of Mr Bloomer’s employment took place
next morning in the circumstances already stated (supra).

As far as the respondent is concerned the computer system
upon which the till and EFTPOS account operates has been in
place for 3 years. All staff were trained in its operation.

Problems encountered by Mr Bloomer previously in oper-
ating the till were addressed by Mrs Sivic some time before
the transaction which gave rise to the investigation was de-
tected. In the respondent’s view there was no apparent reason
for cancelling a transaction involving a sale and EFTPOS
withdrawal unless the goods and the money were returned. In
view of the respondent’s role in operating an EFTPOS system
it considered it necessary to address the issue immediately the
discrepancy came to its attention. The inquiry was conducted
by the police and in the respondent’s view the outcome of that
investigation established good reason not to provide the ap-
plicant with any further work at that time. This outcome has
already been determined to be an effective termination of
employment.

In these proceedings the applicant sought to explain the “re-
turned” transaction on 25 October on the basis of a correction
to a transaction on the till made earlier during his shift.

It was strenuously argued that the respondent should have
waited until the bank reconciliation statements for the EFTPOS
account were received before taking action. Indeed it was sub-
mitted that those statements should have been produced at
this hearing. It appears that some records remain with the
police.

At the time of the effective termination of employment, the
respondent had advice from the police that the matter arising
from the discrepancy over the EFTPOS transaction on 25
October had not been satisfactorily explained by the appli-
cant indeed there was sufficient evidence in their mind to
pursue a prosecution. The attempt which was made by Mr
Sivic on 12 November when the matter was raised with Mr
Bloomer to get an explanation failed to elicit a cogent response.
Here I must say I accept the evidence of Mr Sivic over that of
the applicant in that exchange.

On balance I am satisfied that the inquiry undertaken by the
police gave rise to reasonable grounds on the information avail-
able to the respondent at that time to hold the view that the
applicant was guilty of misconduct. That view was not changed
in the discussion with Mr Sivic on 12 November. Indeed the
opportunity which this hearing presented for the applicant to
show that there was an explanation that should have been
sought by the respondent immediately prior to the termina-
tion of the applicant’s employment was not forthcoming.

The application is dismissed
Appearances: Mr TC Crossley on behalf of the applicant
Mr M Jensen on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Paul Edward Bloomer

and

Ameera Pty Ltd and Lozellia Pty Ltd t/a Porters Liquor
Warwick.

No. 2275 of 1997.

29 February 2000.
Order.

HAVING heard Mr TC Crossley on behalf of the applicant
and Mr M. Jensen on behalf of the respondent, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) C. B. PARKS,

[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gregory Francis Burke

and

Sovereign Cove Pty Ltd and Others.
No. 1779 of 1998.

COMMISSIONER P E SCOTT.
18 February 2000.

Reasons for Decision.
THE COMMISSIONER: This is an application pursuant to
s.29 of the Industrial Relations Act 1979, whereby the Appli-
cant claims that he was unfairly dismissed from his
employment and that he is owed non award contractual ben-
efits being wages from 1 October to 10 October 1998 equalling
$1,680.00 and superannuation “as agreed”. The Respondents’
position is set out in the Notice of Amended Answer and Coun-
ter Proposal as follows—

“7. The Applicant was dismissed for both poor work
performance and misconduct—

(a) MISCONDUCT
(i) The Applicant, on business trips,

charged unauthorised expenses to the
Respondents’ account for payment, in-
cluding long distance telephone calls
and alcohol.

(ii) The Applicant withheld cash belong-
ing the Respondent.

(iii) The Applicant retained an accredited
training manual belonging to the Re-
spondents and refused to return it to
the Respondents when requested;

(iv) The Applicant was in possession of
vehicle belonging to the Respondents
which vehicle the Applicant did not
normally use in the course of his em-
ployment. The Applicant refused to
return the vehicle to the Respondents
when so requested.

(b) POOR WORK PERFORMANCE
(i) The Applicant’s work performance was

not satisfactory.
(ii) The Respondents received several

complaints from its clients regarding
the service provided by the Applicant.

(iii) The Applicant did not operate accord-
ing to the Respondents’ principles of
team work.

8. The Applicant was warned by the Respondents about
both his misconduct and work performance, and was
provided with opportunities to respond to the warn-
ings and to improve his performance.

9. The Applicant was notified of the reasons for his
dismissal, at the time of the dismissal.”

The application has a long history. It was filed on 25 Sep-
tember 1998 and following a conciliation conference which
did not resolve the dispute between the parties, it was listed
for hearing in May 1999 for two days, that being the amount
of time the parties agreed that the matter would take to be
heard. At the conclusion of those days, the hearing was not
concluded and was set down for a further two days on 8 and 9
September 1999.

On 3 September 1999, the Commission was advised that
the Respondents’ solicitors had ceased to act on their behalf.
On 6 September 1999, my Associate contacted the Respond-
ents’ solicitors to obtain contact details for the Respondents.
Having done so she contacted Mr Hahn who was said to be
one of the major parties within the Respondents, who con-
firmed that he would be in attendance when the hearing was
reconvened. However, on 7 September 1999, Mr Hahn tel-
ephoned my Associate and advised that the Respondents had
not obtained legal representation and he sought to have the
hearing adjourned. He confirmed this in writing, saying that

both he and Mr Barnes of the Respondents had not received
the notification from the solicitors that they ceased to act until
the previous Sunday, and that the Respondents had been un-
able to obtain the documents necessary to proceed. Those
documents were still with their former solicitors. The Respond-
ents were seeking legal advice but it was said that they would
not be in a position to proceed the next day. The Applicant
formally opposed the adjournment but elected not to make
any submissions in relation to the matter. The Commission
adjourned the hearing. The matter was set down for hearing
on 11 and 12 January 2000, however the Applicant advised
that he was planning to relocate to Victoria and was intending
to leave Perth indefinitely on the weekend of 11 and 12 De-
cember 1999, and therefore sought the hearing to be
reconvened at an earlier date. The hearing was brought for-
ward to 3 and 6 December 1999 and a Notice of Hearing was
sent out to the parties on 26 October 1999.

On 2 December 1999, Mr Barnes, for the Respondents, re-
quested an adjournment on the basis that they were attempting
to obtain from their former solicitors the necessary documents
and because Mr Hahn would be in the North West of the State
undertaking work until Christmas. The adjournment applica-
tion was denied. The hearing proceeded. During the hearing,
Mr Barnes represented the Respondents and on a number of
occasions tentatively suggested an adjournment to allow Mr
Hahn to attend and give evidence but then decided to proceed
without that evidence.

The Commission has heard evidence from the Applicant;
Carol Anne Tharme; Christopher David Baker; Earl Kingsley
Robinson and Thomas Edwin Barnes.

I note at this point that a number of Respondents are
named. According to the evidence of Thomas Edwin
Barnes, prior to 1 July 1998 Sovereign Cove Pty Ltd was
trading as Consolidated Training Services (“CTS”). This
was the Applicant’s employer until 1 July 1998. From that
date, Mr Barnes was Training Co-ordinator of Consoli-
dated Training Australia Pty Ltd trading as CTS. He says
that was the employer of the Applicant at the point of ter-
mination. The Commission has heard a considerable
amount of evidence about documentation, which variously
named the provider of training and the employer. The
changes in the corporate arrangements could easily have
caused confusion. However, I am satisfied from the evi-
dence of Mr Barnes that the Applicant’s employer at the
time of termination was Consolidated Training Australia
Pty Ltd trading as Consolidated Training Services (“the
Employer”), which carries on a business as a training pro-
vider.

It is clear from the evidence that the Applicant applied for a
job that was advertised in early February 1998 and was inter-
viewed during that month. There is dispute between the parties
as to who was involved in that interview and whether both Mr
Barnes and Mr Ron Hahn, who was engaged in the business
and who later became a director of Consolidated Training Pty
Ltd, was present for the whole of that interview. In any event,
the Applicant was successful, was offered and commenced
employment around 25 February 1998.

There is dispute between the parties as to whether the Ap-
plicant received a letter of appointment. The Employer says
that a letter of appointment was provided whereas the Appli-
cant says that it was not. Ms Tharme’s evidence was that she
had not received a letter of appointment for her employment
with the company.

There is dispute as to the terms of the engagement of the
Applicant. The Applicant gave evidence of the work he un-
dertook, the expenses he incurred, and discussions he had with
Mr Hahn over his conditions of employment. There is dispute
between the parties as to whether the Applicant was the only
person within the business qualified to conduct training and
skills assessment to national standards in the area of plant and
earth moving equipment. There is dispute about the resources
the Applicant had available to him, and what documentation
the Employer already had and which documentation the Ap-
plicant prepared in the course of his work. The Applicant gave
a good deal of evidence particularly relating to the issue of
the business’s qualifications to provide the training. It seems
a good deal of the Applicant’s evidence was directed at por-
traying the Employer’s operation as less than professional,
organised and ethical.
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The Applicant says that Mr Barnes asked him to become a
director of the company and he declined, after which Mr Barnes
treated him quite differently than he had previously. He says
that he had difficulties associated with being paid for legiti-
mate expenses incurred, received little guidance or direction,
had no performance indicators and had very little administra-
tive assistance. Mr Barnes has given evidence which
contradicts the Applicant’s evidence regarding these matters.
He says that he spoke to the Applicant about the Applicant
incurring unreasonable expenses for private telephone calls
and for charging alcohol to his expense account without au-
thorisation. The Applicant has given his explanation of the
circumstances in which these expenses arose and says that he
was authorised to incur them.

Mr Barnes’ evidence was that on 10 April 1998, he was
astounded to learn how quickly the Applicant had completed
particular training at the Bronzewing Mine site. He says that
he told the Applicant that he could not have completed it in
that time. From his own knowledge and experience it was not
possible for it to be completed properly in that time. He says
that when the Applicant returned to Perth, he confronted the
Applicant about that particular job and the importance of do-
ing the training properly.

The evidence from Christopher David Baker is that in April
1998, when he was at the Bronzewing Mine site, the Appli-
cant did not properly train him on a new Caterpillar 992 Loader,
that the Applicant did not properly monitor his operation of
the machine but sat in his car a short distance away reading a
newspaper. Mr Baker said that his training time was not ad-
equate to perform necessary aspects of the training and
assessment. He had previously dealt with Mr Ron Hahn and
when he next spoke to Mr Hahn he raised his concerns about
the training. He agreed with Mr Hahn to return the certificate
to him and Mr Hahn later re-issued it after re-examination of
Mr Baker’s skills.

According to Mr Barnes, in mid May 1998, a similar issue
arose regarding training conducted by the Applicant at
Ravensthorpe. On 24 May 1998, Mr Barnes again spoke to
the Applicant regarding the necessity of being thorough. The
Employer says that it is important to its credibility to ensure
that training is done properly, in particular, for safety reasons,
it is essential to ensure that people are competent and not rushed
in their training. Mr Barnes says that the Applicant did not
receive these comments happily. He says that the Applicant
had placed the Employer in a compromising position by his
failure to thoroughly undertake the training. Mr Barnes had
lost confidence in the Applicant’s ability to train and assess
plant operators and he wanted to keep his work in that area to
a minimum so the Applicant became more involved in the
development of courses and manuals.

The Applicant portrays Mr Barnes’ comments about courses
needing to take longer as meaning that they should be spun
out to make the most of income from the clients. He denies
not undertaking the training in a proper manner and he dis-
putes Mr Baker’s evidence.

The Applicant says that at about two weeks before his dis-
missal, Mr Barnes told him that he was to have a pay rise
because he was doing a good job, and his rate would go up to
$30.00 per hour. He received this pay increase commencing
on Monday 30 August 1998.

Mr Barnes denies that this was a pay rise in the terms or
circumstances described by the Applicant and says that it re-
lated to a situation where the Applicant had told Messrs Barnes
and Hahn that it was his intention to resign and in the ensuing
discussion between them he advised that he could bring in
new business. Mr Barnes says that the $30.00 per hour was to
relate only to new work bought into the business by the Ap-
plicant which the Applicant performed and accordingly he
could be paid $30.00 per hour. The only evidence that pay-
ments made to the Applicant from then were based on $30.00
per hour is the evidence of the Applicant. Mr Barnes denies
that such payments were made, and if they were then it was in
error.

The evidence of the parties as to how the employment rela-
tionship came to an end is quite divergent. The Applicant says
that on Friday, 4 September 1998, he had been having a dis-
cussion with Mr Robinson about the problems they were
experiencing in their employment. Mr Robinson then left the

room and soon after Mr Barnes came in and asked him if he
was leaving, to which the Applicant replied that he was not
but he raised a number of concerns with Mr Barnes. He, Hahn
and Barnes, then discussed the situation, and the Applicant
says that he got the impression that they did not want him to
leave, and that it was not his intention to leave.

Mr Barnes’ evidence about this discussion is quite contrary
to that of the Applicant. He says that on Friday, 4 September
1998, he and Mr Hahn had been out of the office. When they
returned they saw that the Applicant had packed up some things
and put them into the car. The evidence of Earl Robinson is
that he saw that the Applicant had taken all of his things out of
the office and packed them in the company car he was then
using. The Applicant told him that he did not enjoy working
for CTS and, in essence, that he was going to resign. Accord-
ing to Mr Barnes, he and Mr Hahn asked the Applicant about
information that Mr Hahn had received that the Applicant was
resigning. Mr Barnes said that the Applicant confirmed this
and said that he would be leaving. Mr Barnes said that the
discussion continued and at the end of the meeting he was not
sure whether the Applicant’s intention was to continue with
his resignation or not. It was at this point that the discussion
about the $30.00 per hour rate occurred.

Earl Robinson says that after the meeting, he asked Messrs
Barnes and Hahn if the Applicant had “pulled the pin” and
was told that he had not, and that he would be working out his
two weeks’ notice.

According to the Applicant, on Wednesday, 9 September
1998, he went to collect some car parts in response to a re-
quest from Mr Barnes who gave him $100.00 to pay the $98.00
for the cost of the parts. The Applicant says that about mid
morning he felt unwell. He telephoned Mr Hahn and advised
him of this. Mr Hahn arranged to come to the Applicant’s
house and pick up the parts and the change from the money
that had been given to the Applicant. During the afternoon,
the Applicant had been to the doctor. According to the Appli-
cant this was due to the stress he was suffering which was
caused by his being questioned about everything he did at
work where the atmosphere was not friendly, and communi-
cations were said to be abrupt. The doctor gave the Applicant
a medical certificate to say that he was not fit for work until
11 September 1998. When Mr Hahn came to the Applicant’s
house to collect the parts and the change later that day, the
Applicant told Mr Hahn that he would be having a couple of
days off but he did not explain why. Just before Mr Hahn left,
Hahn asked the Applicant for his copy of the training manual
and other papers which the Applicant had. The Applicant gave
Mr Hahn the papers but not the training manual, telling Mr
Hahn that if he wanted anything from the manual, he could
get it from the master copy at the office.

The Applicant says that at approximately 8.00am on Thurs-
day 10 September, he was at home sick when he received an
abusive and threatening telephone call from Mr Barnes who
said something like “you’re finished. We’re coming to pick
up the car and our paperwork.” The Applicant says that as he
was concerned about Mr Barnes’ behaviour he contacted the
police who told him to phone back when he saw Mr Hahn
arriving. The Applicant said that he did this when Messrs
Barnes and Hahn arrived at approximately 9.00am that morn-
ing. Messrs Barnes and Hahn and the police were at the
Applicant’s house for approximately 1 hour according to the
Applicant, with the police acting as intermediatories. The
Applicant says that the police told him that Messrs Barnes
and Hahn had come to get the car. The Applicant told the
police that he was not sure if he had been properly dismissed
but he gave them the keys suggesting that they should check
the car’s ownership. Soon after Messrs Barnes and Hahn drove
away.

This is quite different from Mr Barnes’ explanation of the
incident. Mr Barnes says that the company utility which the
Applicant was driving was needed by the company because
they were attempting to sell the vehicle. He says on Wednes-
day, 9 September 1998, the Applicant had phoned in sick and
had indicated that he would be off for a few days. On Thurs-
day, 10 September 1998, he telephoned the Applicant and told
him that they had a potential buyer for the utility which he
was using and that they wanted to come and collect it. He
says that the Applicant did not say anything and simply hung
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up. A while later, the Applicant phoned and Mr Hahn answered
the telephone. Mr Barnes said that he was present in the office
and he could hear what the Applicant was saying as he was
speaking very loudly and shouting. Mr Hahn passed the phone
over to Mr Barnes and he held it away from his ear. He says
that he heard the Applicant say that they could not collect the
vehicle and that he had a court order saying that they could
not collect the utility unless he replaced it with another, and
furthermore that he had obtained a restraining order against
Mr Barnes. Mr Barnes says in his evidence that he does not
know why the Applicant would have said that he had a re-
straining order against him as Mr Barnes says that he has never
spoken to the Applicant in a threatening manner or in any way
which would lead them to believe that Mr Barnes would harm
him. Mr Barnes says that the Applicant told him that the com-
pany had no right to take the car from him while he was still
employed by the company to which Mr Barnes replied that he
no longer had a job with the company. He said that the Appli-
cant continued to shout. Mr Barnes then passed the phone
back to Mr Hahn and when the Applicant had finished shout-
ing, Mr Hahn hung up.

Mr Barnes said that they decided to go and collect the util-
ity and on the way called in at the Warwick Police Station and
asked the police to accompany them. They said that they could
not do so straight away but they would meet Messrs Barnes
and Hahn at the Applicant’s house. According to Mr Barnes,
they drove to the corner of the Applicant’s street where they
waited for a while for the police to arrive. When they arrived,
Messrs Barnes and Hahn waited outside the Applicant’s house
while the police went to speak to him. Mr Barnes says that he
and Mr Hahn asked the police to get the manual from the
Applicant and the police told him that the Applicant had told
them that he did not have it.

It is very clear that by the time the employment relationship
came to an end, there was a great deal of acrimony between
the parties. It seems from the evidence that the Applicant’s
employment came to an abrupt end during the telephone con-
versation on Thursday, 10 September 1998.

The first question to be answered is whether the Applicant
conducted himself in a reasonable manner as be alleges, or
whether his conduct was that described by Mr Barnes. There
is a good deal of conflict in the evidence and that conflict
needs to be resolved. I have observed the witnesses as they
gave their evidence and have been able to reach conclusions
about their credibility based on those observations and on the
evidence itself.

Christopher Baker was a disinterested witness. I was im-
pressed by his evidence and accept it as true. Accordingly, I
am satisfied that the Applicant did not undertake Mr Baker’s
training and assessment as he was required and, in fact, sat in
the vehicle reading the newspaper while Mr Baker was oper-
ating the plant. Therefore, I accept Mr Barnes’ evidence that
he did have concerns about the Applicant’s training method,
and that he raised with the Applicant the time taken for train-
ing at the Bronzewing Mine site. It is likely that he also raised
the matter of the training at Ravensthorpe with the Applicant.
This confirms that there was a problem with the Applicant’s
performance on more than one occasion. I am satisfied that
the Employer’s motive was to ensure that the training was
conducted thoroughly and not simply quickly. The Applicant’s
conduct in this regard placed the Employer in jeopardy. I note,
however, the difficulties, which the Employer says that it would
have encountered in attempting to rectify the situation although
I note that Mr Hahn did revise Mr Baker’s certificate. The
Applicant’s evidence confirms that Mr Barnes did speak to
him about the amount of time the training was taking, but the
Applicant places a different interpretation on those discus-
sions.

Some of Carol Tharme’s evidence tends to support that of
the Applicant. However, a good deal of her evidence relates to
what she did not hear ie. that she never heard Mr Hahn telling
the Applicant that he had done anything wrong in respect of
the Bronzewing training project, that she did not hear other
particular conversations that are said to have occurred. This
does not mean the conversations did not occur. Rather, she
simply did not hear them.

During the course of the hearing the Applicant made a point
of raising as many issues, whether relevant to the issue of his

dismissal or any contractual entitlements owed to him, about
the conduct of the Employer’s business and personal matters
relating to Messrs Barnes and Hahn for the purpose of at-
tempting to damage the credibility of the Employer in the eyes
of the Commission. On a number of occasions during his evi-
dence, the Applicant appeared to equivocate or modify aspects
of his statement when challenged, and attempted to interpret
words used in his statement to say something which was quite
different from the words used. His evidence regarding his at-
tempts to mitigate his loss was deliberately misleading.

As to Mr Barnes’ evidence, he was generally a reliable wit-
ness, except late in his cross examination when he became
confused and frustrated, and appeared to have given up par-
ticularly as he was unrepresented at this point, and Mr Hahn’s
evidence was not going to be called.

In all of these circumstances, where there is conflict be-
tween the evidence of the Applicant and that of Mr Barnes,
particularly about issues of performance, claiming of expenses
and that problems were brought to the Applicant’s attention, I
prefer the evidence of Mr Barnes, ie. that he had raised those
issues with the Applicant. It is highly unlikely in these cir-
cumstances that the Employer would have agreed to a
substantial increase in his hourly rate of pay other than in the
circumstances and for the reasons given by Mr Barnes.

It is likely that the Applicant was feeling stress by 9 Sep-
tember 1998. He said that everything he did was being
questioned. In the circumstances of his performance history
and of issues being raised with him, it is quite likely that he
knew that his employer was less than satisfied with him. The
Applicant’s version of the telephone conversation with Mr
Hahn on the day of dismissal is not plausible. On the con-
trary, Mr Barnes’ version is far more likely to be true—ie, it is
more likely that the Employer contacted the Applicant to ad-
vise him of its intentions to come and collect the vehicle it
was attempting to sell, and the Applicant responded in a to-
tally unreasonable manner. In response to this, and with the
Applicant’s employment history including his failure to prop-
erly perform his training duties, the Employer brought the
employment to an immediate end. Mr Barnes’ bringing the
employment to an end with the words that he was no longer
an employee of the company may not have been those of a
professional manager, and it is arguable that he should have
handled the situation more calmly. However, I see his reac-
tion as one motivated by a desire to bring an end to an
employment relationship where trust was completely destroyed
by the Applicant’s conduct.

The Applicant’s bona fides was further eroded by his subse-
quent conduct in retaining as a bargaining chip the Employer’s
training manual. He has attempted to rationalise his holding
of the training manual on the basis that the Employer really
was not denied anything by not having the training manual
because the master copy was available in the office.

The dismissal was summary. In most cases of alleged mis-
conduct, an employer is obliged to conduct an investigation
to ascertain the facts where they are in dispute, and then to
give the employee an opportunity to defend himself against
any allegations. The employer would then consider the nature
of the conduct and whether, in all of the circumstances, in-
cluding the employee’s employment history, dismissal is
appropriate. In this case, it is clear that the history leading up
to the termination of employment was an unhappy one and
the situation somewhat tense. With the Applicant’s unreason-
able conduct and refusal to provide the Employer with access
to the vehicle, the parties reached a point where trust had bro-
ken down and the employment relationship was beyond repair.
In the circumstances, it is hard to envisage that it would be
necessary or appropriate for the employer, faced with an em-
ployee conducting himself in this way, to undergo the sort of
process referred to above. The Applicant’s conduct was clear
to the Employer, his employment history was not satisfactory,
and his conduct had been directed at the two senior people
within the business. The employment relationship was irre-
trievable. There is no suggestion that rational discussion was
possible in the near future, particularly as it became neces-
sary to have the police involved and act as intermediaries. In
these circumstances, and given the Applicant’s conduct, I am
satisfied that the Employer was justified in bringing the em-
ployment to an end.
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Accordingly, I am satisfied that the Employer had good cause
to bring about the termination and that there has been no sub-
stantive unfairness in this matter. The Applicant conducted
himself in such a manner as to bring the end result upon him-
self, and he has received a fair go all round.

Accordingly, with the termination of employment being
justifiably summary, the contractual benefits claimed of one
week’s pay in lieu of notice and wages for the last contrac-
tual period are not owed the Applicant. However, I note Mr
Barnes’ evidence that pay for those amounts has been avail-
able to the Applicant on the return of the business’s
documents. It is not my intention to order payment. This is a
matter for the Employer.

As to the issue of unpaid superannuation benefits, at the
conclusion of the hearing, the Commission sought confirma-
tion from the Applicant’s representative as to whether the
superannuation benefit claimed arose under statute or was a
contractual benefit arising otherwise. By letter dated 10 De-
cember 1999, the Applicant’s representative advised the
Commission—

“That (the Applicant’s) claim for unpaid superannuation
benefits, is a claim which arises under statute”.

As this benefit arises from statute and not from the contract
of employment, then, according to Keane v Lomba Pty Ltd
(FB) (1998) 78 WAIG 810 no claim arises pursuant to this
application.

The application is to be dismissed.
APPEARANCES: Mr D Howlett (of Counsel) and later Mr

T Kucera (of Counsel) appeared on behalf of the Applicant
Mr S Gregoriadis (of Counsel) and later Mr T Barnes ap-

peared on behalf of the Respondents.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gregory Francis Burke

and

Sovereign Cove Pty Ltd and Others.
No. 1779 of 1998.

COMMISSIONER P E SCOTT.
18 February 2000.

Order.
HAVING heard Mr D Howlett (of Counsel) and later Mr T
Kucera (of Counsel) on behalf of the Applicant and Mr S
Gregoriadis (of Counsel) and later Mr T Barnes on behalf of
the Respondent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Joanne Carslake

and

Rickie Alfred Beehre as Trustee for Beehre Family Trust
trading as Beehre Painters and Decorators.

No. 842 of 1997.
21 July 1997.

Reasons for Decision.

(Given extemporaneously at the conclusion of the
submissions, as edited by the Commissioner.)

COMMISSIONER C.B. PARKS: Ms Carslake alleges that
she was employed by the respondent in the capacity of

book-keeper from10 March 1997 to 9 April 1997, and that
during that period she was entitled under a contract of em-
ployment, not being one governed by an award or an agreement
of this Commission, to the sum of $15.00 per hour for 46.5
hours worked during the period of employment.

It is conceded by the respondent that Ms Carslake did work
the 46.5 hours and that the work was to be paid at the rate of
$15.00 per hour. However, on what each of the parties has
said from the bar table, I am satisfied that Ms Carslake did not
have a contract of employment with Mr Beehre. The arrange-
ment entered into was a contract for service between “Step
By Step” and Mr Beehre, and that Ms Carslake was acting
through “Step By Step” to provide a book-keeping service to
the respondent.

The arrangement was made initially between a Ms Jones,
who I am informed is the sole trader trading as “Step By Step”,
and Mr Beehre. Payment for the work done was invoiced in
the name of “Step By Step”. The respondent disputed the work
done and refused to pay on that invoice and it is that which
caused the referral of the claim to the Commission.

A matter which may be referred to this Commission under
section 29 of the Industrial Relations Act, 1979, by an appli-
cation authorised is a matter arising from an employer and
employee relationship. I am not satisfied that that relationship
existed, and therefore the application before me will be dis-
missed.

Appearances:Ms J. Carslake on her own behalf
Mr R. Beehre on behalf of the respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Joanne Carslake

and

Rickie Alfred Beehre as Trustee for Beehre Family Trust
trading as Beehre Painters and Decorators.

No. 842 of 1997.

28 February 2000.

Order.
HAVING heard the applicant on her own behalf and Mr R.
Beehre on behalf of the respondent the Commission, pursu-
ant to the power conferred on it under the Industrial Relations
Act, 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) C.B. PARKS,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Robert Shane Chadwick

and

PL & SC Worthington.
No.1578 of 1999.

COMMISSIONER J F GREGOR.
31 January 2000.

Reasons for Decision.
(Extempore)

THE COMMISSIONER: On 14 October 1999, Robert Shane
Chadwick (the applicant), applied to the Commission for or-
ders pursuant to Section 29 of the Industrial Relations Act
1979 (the Act), on the grounds that he had been unfairly dis-
missed from employment with P L & S C Worthington (the
respondent).
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The respondents’ business is in the building industry where
it is mainly occupied on relining of rooms in both the com-
mercial and housing sectors. The principal of the respondent,
Mr Peter Worthington, told the Commission that he bids for
jobs and if those jobs require the assistance of a trades assist-
ant to lift sheets, he engages an assistant. One of those people
was the applicant who, from 8 September 1999 to 4 October
1999, worked irregular hours with the respondent. The re-
spondent would assess how much work was involved in each
job. If it required a trades assistant, the applicant would be
engaged on that work. Sometimes the work was 3 or 4 hours
a day, other times it was for longer.

The applicant says that he was dismissed when he men-
tioned to another worker alleged derogatory comments Mr
Worthington had made about him. That worker, according to
the evidence of the applicant, confronted Mr Worthington. It
was after this incident that Mr Worthington rang the applicant
had a discussion and told him he would “catch you later”. The
applicant took those words to mean that he was dismissed. In
his mind this was confirmed when he was not offered any
engagement after that time. The applicant admits that he did
not approach Mr Worthington for work after that date.

The applicant does not seek either reinstatement or com-
pensation. He says his motivation for bringing the application
is to ensure that, the respondent “doesn’t get away with what
he did in this case”. In effect, he seeks no remedy that can be
awarded under the Act.

Mr Worthington has a different view of the facts. He says
that he uses the phrase “…..catch you later” often to end tel-
ephone conversations. When he used it in the telephone
conversation with the applicant, it was in that context. There
was no intention to dismiss the applicant. The situation with
his business had been that after his discussions with the appli-
cant, he obtained work from the Geraldton Building Company
doing flushing jobs. That work did not require the work of a
trades assistant, at least until 18 October 1999 and by that
time the application had been filed in the Commission.

Mr Worthington says he has no problem at all with the qual-
ity of the applicant’s work and would have employed him
again. From the evidence of the respondent, the Commission
believes the respondent would offer the applicant work if and
when the occasion arose.

The Commission has had the opportunity of hearing from
both of the witnesses. There is nothing that I can see from the
evidence which allows me to form a conclusion that either of
them have not told the truth. I think the applicant genuinely
thought he had been dismissed and I believe Mr Worthington
truly thought that he had not dismissed him. What has hap-
pened here is a misunderstanding in communication.

Important to the resolution of this application, is whether
there was a dismissal. It is fundamental to the exercise of ju-
risdiction that first, has there been a relationship of employer
and employee and second, has there been a dismissal from
that employment by the employer. It is only when that occurs
that the applicant, by virtue of the provisions of S29(1)(b)(i)
of the Act can access the powers of the Commission and seek
a remedy for unfair dismissal.

On the evidence before the Commission, I cannot find that
the applicant has been unfairly dismissed by the respondent,
therefore, the Commission does not have jurisdiction to deal
with the application.

However, if I am wrong the applicant was employed as a
casual employee, more than likely under the terms of the Build-
ing Trades Construction Award. That award in the clause
“Contract of Service” contains provisions which allow the
employer to engage an employee on a casual basis with the
right to end a contract of employment on an hour’s notice. In
the event that there was an unfair dismissal, the applicant was
a casual employee.

Casual employees may make application to the Commis-
sion if they have been unfairly dismissed but the compensation
the Commission could award is, in this case, limited by the
period of the contract of service. Loss has been minimal if I
did find there to be unfair dismissal. The applicant does not
seek any of the remedies available under the Act. The Com-
mission can order reinstatement, or compensation for loss and
injury. It cannot issue an Order of admonition against a party

relating to their conduct in an employment relationship. There-
fore, there is no remedy in the terms the applicant seeks. The
application must fail on that basis.

In summary, I find that there has been no dismissal. The
Commission is without jurisdiction to deal with the matter. If
that is wrong, the applicant was a casual employee and even if
there was a finding of unfair dismissal, the compensation would
be negligible. Finally, the applicant seeks none of the rem-
edies available in this Commission.

The application will be dismissed.
Appearances: The applicant appeared in person.
The respondent appeared in person.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Robert Shane Chadwick

and

PL & SC Worthington.
No. 1578 of 1999.

COMMISSIONER J F GREGOR.
9 February 2000.

Order.
HAVING heard the applicant in person and Mr P Worthington
on behalf of the respondent the Commission pursuant to the
powers vested in it under the Industrial Relations Act 1979,
hereby orders—

THAT the application be, and is hereby, dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Michael Cousins

and

YMCA of Perth.

No. 473 of 1999.

29 February 2000.

Reasons for Decision.
COMMISSIONER C.B. PARKS: The application before the
Commission is one made pursuant to s29(1)(b)(i) of the In-
dustrial Relations Act, 1979 (the Act) by which Mr Cousins
(the applicant) alleges that he was unfairly dismissed by the
YMCA of Perth (the respondent) on or about 11 March 1999.
The respondent contests the claim and denies that the appli-
cant was unfairly dismissed and moreover, says that there was
no dismissal to excite the jurisdiction of the Commission.

The hearing of this matter was conducted over 6 days dur-
ing which numerous witnesses were called. The total evidence
before the Commission both oral and documentary was ex-
tensive.

The respondent is a Christian association that conducts a
number of operations in the metropolitan area. Two establish-
ments, the Alma Venville Centre located in Maylands and the
Morley Sports and Recreational Centre located at Morley are
the places at which the applicant worked for the respondent,
principally as a Duty Manager, and on occasions performing
duties of a lesser nature.

The applicant worked for the respondent over a period ex-
ceeding seven months throughout which he was designated a
“casual” employee. The events that led to the termination of
the employment relationship stemmed from an alleged restruc-
ture of the respondent’s business so far as it related to each of
the centres mentioned (supra).
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It is the contention of the applicant that there was not a re-
structure as stated by the respondent, rather that the hours
usually worked by him were allocated to other members of
staff within the respondent’s operations.

Counsel for the respondent submitted that the applicant was
employed on a casual basis, however due to an intended re-
structure the applicant was encouraged to apply for two newly
created “permanent” positions with the respondent. The ap-
plicant elected not to do this and thus, it is said, by reason of
his decision there is not a dismissal.

As noted (supra), the evidence adduced was extensive and
whilst in reaching my decision I have regard for all of the
evidence, for the purposes of these reasons I refer only to
those aspects of the evidence that I consider relevant to the
central issues raised in the proceedings.

Peter Bauchop, Recreation Operations Manager for the re-
spondent, Lana Leslie, Health Club Manager – Alma Venville
Centre, and Mr Cousins, the applicant, are the persons whose
evidence is material to determine whether a dismissal occurred.

Mr Bauchop gave evidence pertaining to, the contract of
employment established with the applicant, the day that the
parties parted company, the organisation of the restructure,
and the staff employed by the respondent.

According to Mr Bauchop, once the Duty Managers were
informed of the restructure he then sent notification of the
new positions to other sporting organisations eg the WACCA
and Tennis Australia.

Mr Bauchop held a meeting with the Duty Managers on 18
February 1999 where he explained to them the details of the
new positions and their impact on the respondent’s operations.
He stated in evidence that “everybody was clearly on notice
that if they wanted to protect their interests, they needed to
apply for one of those two positions”. Mr Cousins did not
lodge an application for either of the two positions.

Ms Leslie was present at the meeting when the employment
relationship with Mr Cousins ended. Her evidence also pro-
vided the Commission with an overview of the restructuring
which had taken place within the respondent’s operations
which included the premises that she managed.

Ms Leslie says that at the conclusion of the material meet-
ing Mr Cousins was requested to return his keys and uniform
to them, and she and Mr Bauchop accompanied the applicant
to the outer doors of the premises to make sure he departed.

On the day the employment relationship ended Ms Leslie
and Mr Bauchop told the applicant that he was not being dis-
missed but rather that he was not being placed upon the roster
for future work.

I find that the applicant upon hearing this explanation drew
the correct conclusion ie that his services were no longer re-
quired. A conclusion he tested by waiting 20 days before
referring his complaint to the Commission and during which
time he was not afforded further work.

Whether or not the applicant was a casual employee is an
issue for determination. The Full Bench in the matter Secro
(Australia) Pty Ltd v. John Joseph Moreno (76 WAIG 937)
stated—

“The concept of casual employment within the common
law of employment, untrammelled by award prescription,
is generally taken to connote an employee who works
under a series of separate and distinct contracts of em-
ployment entered into for a fixed period to meet the
exigencies of particular work requirements of an em-
ployer, rather than under a single and ongoing contract
of indefinite duration”.
(see also Squirrell v. Bibra Lakes Adventure World Pty
Ltd t/a Adventure World (64 WAIG 1834) and Steward v
Port Noarlunga Hotel Ltd (47 SAIR 406))

The parties, of course, cannot by use of a label render the
nature of a contract for relationship something different to
what it is (see Steward v Port Noarlunga Hotel Ltd (op cit)
per Haese DPP at page 5-6.

Mr Cousins worked shifts for the respondent each week and
although the start and finish times of such shifts altered from
time to time, and on occasions the days, there were days with
core hours which generally did not and hence they were regu-
lar shifts worked on an ongoing basis according to a roster.

There was evidence about the onus of the employees to find
replacements for their shifts if they were unable to attend their
rostered shifts. I prefer the evidence of the applicant on this
issue and believe that in practice the onus was placed upon
the rostered employee to find their own replacements as stated
in a memo from Ms V. Stamelos, the Program Coordinator for
the respondent. That, in my view, is a further confirmation
that the applicant was an employee with an ongoing obliga-
tion to the respondent.

In the opinion of the Commission the applicant was dis-
missed from employment. Was that dismissal unfair? In the
view of the Commission, yes it was.

I firstly note that the respondent did not raise any perform-
ance issues with the applicant at the time of his dismissal and
therefore it is not open to retrospectively rely on those issues
which have been raised before the Commission (see Hoogland
v NL Tucker & Associates (79 WAIG 3084).

The goal of the respondent was to restructure its operations
in such a way that there was a devolution of duties and re-
sponsibilities from office administration staff to two new
permanent positions, that of a weekday Duty Manager, and
that of a weekend Duty Manager, each of whom would be
responsible for the organising and supervision of the employ-
ees designated casual Duty Managers. The intention of the
respondent was that the hours to be worked by the future ap-
pointees to the new positions would be such that the hours of
work usually covered by the casual Duty Managers was likely
to reduce. However, the respondent was prepared to fix the
hours of work for each of the new positions upon a considera-
tion of the applicants viewed as potential appointees and their
availability to undertake the hours of work. Hence, until such
time as the respondent had decided whom it was they would
appoint in each of the new permanent positions and fixed the
hours and shifts those persons were to work, and the selected
persons accepted the positions according to how they were
finally tailored, and the commencement dates for the new
positions were finalised, there was no reason to seek a varia-
tion of, or the termination of, the contract of employment with
the applicant. What effectively was conveyed to the Duty
Managers on behalf of the respondent was that there was to
be a “spill” of their so called casual positions and their future
employment depended upon what outcome there was in rela-
tion to the proposed new positions.

Furthermore Mr Cousins had actively agitated employment
related complaints, and in relation to the proposed restruc-
ture, and that, I am satisfied, alienated Mr Bauchop and was
of some influence upon the decision that was made.

It is now almost twelve months since the applicant was dis-
missed and it is the view of the Commission that reinstatement
in employment is impracticable both by reason of the restruc-
ture which has been implemented by the respondent, there
has been some change since, and I am not satisfied that a rea-
sonable working relationship is able to be established. Hence
I turn to consider the alternative remedy of compensation.

It is the claim of the applicant that his employment relation-
ship with the respondent had been subject to the Social and
Community Services Industry—Community Services Work-
ers—Western Australia Award 1996, an award made by the
Australian Industrial Relations Commission (the Federal
Award) pursuant to the Workplace Relations Act 1996 (the
WR Act). The respondent denies that the former employment
relationship had been so bound.

This Commission is asked by the applicant to find that the
said award had application, to declare accordingly, and pur-
suant to s23A of the Act award the applicant payment of any
wages entitlement the Commission finds he is due according
to the Federal Award, including entitlements allegedly due
and not received during the employment.

There was a paucity of argument for the applicant with re-
gard to the application of the Federal Award. The applicant
asserts that by reason of his eligibility to be a member of the
Australian Municipal, Administrative, Clerical and Services
Union, he was bound by the Federal Award, all other tests
being satisfied. However, no valid attempt was made to prove
the existence of eligibility. Furthermore no attempt was made
to prove the classification and salary level within the Federal
Award that is alleged to have applied to the applicant. The
Commission is not able to determine whether the Federal
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Award applied to the employment relationship. However, were
the Commission able to do so, to the extent the claim of the
applicant seeks recovery of entitlements allegedly due by the
operation of the Federal Award, s179 of the WR Act requires
that the applicant sue for such in the Federal Court of Aus-
tralia, or a court of competent jurisdiction which this
Commission is not. Hence, by the operation of s109 of the
Australian Constitution, the WR Act prevails over s23A of
the Act to the extent that a benefit payable by reason of the
Federal Award might fall within the meaning of “any amount
to which the claimant is entitled” contained in s23A of the
Act.

Were it that the Commission found that the Federal Award
had applied to the former employment relationship, and the
weekly wage to which the applicant was entitled were also
established, the coverage of the Federal Award would have
ceased upon the dismissal and no entitlement under the Fed-
eral Award continued to accrue. Hence the payment of wages
which the applicant claims beyond the dismissal is not a plea
for the recovery of an entitlement but one for compensation
on account of a loss, and the assessment of that loss is to be
made upon what was the wage of the applicant whether that
be pursuant to the contract of employment, an award of this
Commission, or the Federal Award.

However, given that the applicant has failed to establish that
he had been bound by the Federal Award an assessment of
compensation cannot be made with regard to the Federal
Award. In the alternative the applicant claims to have entitle-
ments which are his due by reason of the Minimum Conditions
of Employment Act 1993 (the MCE Act) and such are entitle-
ments that the Commission ought award him pursuant to s23A
of the Act. The claims made under this limb are each for an
enforcement of the MCE Act, which enforcement, if it be in
relation to a provision of the MCE Act that is implied in a
contract of service as appears to be the basis of the claims, is
pursuant to s7 of the MCE Act required to be prosecuted un-
der s83 of the Act ie before an industrial magistrate’s court.
Hence I find that such claims fall outside the jurisdiction of
the Commission (see Chapman v Rossiter (78 WAIG 4900)).

Compensation in this matter is a question of the loss, there
being no claim of injury, which the applicant has endured as a
consequence of his unfair dismissal. On the evidence it is there-
fore a matter of what the applicant would usually have been
paid according to his contract of employment. Plainly he was
paid at the rates of $10.33 and $12.00 per hour, depending
upon the work performed but predominantly the rate of $12.00
per hour applied. The applicant claims his average weekly
wage was $290.81 per week and given the shifts he worked
and the wages paid to him (exhibit 12) that figure appears to
provide an equitable basis upon which to assess the loss, and
hence the compensation. The Commission is satisfied that Mr
Cousins has a loss exceeding the maximum the Commission
may award and therefore he is entitled to be paid the equiva-
lent of his wage for a period of 26 weeks. That I assess to be
$7561.00 (to the nearest dollar) and that is the sum I will
order that the respondent pay to him.

Appearances:Mr M. Richardson on behalf of the applicant
Mr A. Randles on behalf of the respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Michael Cousins

and

YMCA of Perth.

No. 473 of 1999.
3 March 2000.

Order.
HAVING heard Mr M. Richardson and later Mr L. Hughes
on behalf of the applicant and Mr A. Randles on behalf of

the respondent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the YMCA of Perth shall pay to Michael
Cousins as compensation—

(a) the sum of $3780.50 no later than 31 March
2000; and

(b) the further sum of $3780.50 no later than
30 April 2000.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Barrie Miles Drake

and

BP Refinery (Kwinana) Proprietary Limited

No. 640 of 1994.
1 March 2000.

Reasons for Decision.
COMMISSIONER C.B. PARKS: This matter is one in which
Mr Drake (the applicant) alleged he had been unfairly dis-
missed from employment by the respondent. The Commission
having heard the matter dismissed the claim of the applicant
and granted the respondent liberty to apply for costs. A writ-
ten application by the respondent was made to the Commission
claiming costs against the applicant in accordance with the
liberty earlier granted by the Commission. That application,
which has appended to it the written submissions of the re-
spondent, unfortunately was misfiled and did not proceed
before the Commission until counsel for the respondent in-
quired as to the fate of the costs application. Upon making the
inquiry to the Commission in August 1998 counsel informed
the Commission that a copy of its earlier correspondence, and
of the written submission, had also been forwarded to the ap-
plicant when originally lodged.

The Commission in order to be satisfied that the applicant
was fully aware of the argument of the respondent for costs,
forwarded to the applicant by prepaid post a copy of the writ-
ten submissions which had been earlier lodged by counsel for
the respondent.

At a hearing conducted by the Commission counsel for the
respondent spoke to the written submissions that had earlier
been lodged with the Commission and provided to the appli-
cant. The applicant provided no rebuttal argument to the limbs
of the respondent’s argument notwithstanding the content
thereof had been known to him for a long period of time, nor
did the applicant provide an adequate argument of any kind in
relation to the matter of costs. The Commission being satis-
fied that the applicant failed to establish a case of unfair
dismissal for the respondent to answer, and the less than satis-
factory conduct of his case, held that such circumstances
warranted an award of costs to the respondent. The respond-
ent claims costs in the sum of $9817.82 itemised in an
Appendix and Schedules A, B and C thereof, each of which
were appended to the written submissions lodged in the Com-
mission and provided to the applicant.

The applicant failed to address the many items of costs
claimed by the respondent, and the Commission being mind-
ful that he is a lay person and in order to deal with the matter
equitably, reserved its decision on the quantum of costs to be
awarded.

I deal with the claims for costs according to the heads of
claim specified on behalf of the respondent and rather than
deal with each item of claim in detail, I do so only with those
that the Commission refuses.

The material heads of claim are—
Transcript
The whole of the claim for the purchase of transcript of
proceedings is refused, the Commission being of the
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opinion that the purchase of such was not a necessity for
the respondent to mount a defence to the application.
Photocopying
No requirement was placed upon either party to produce
copies of their submissions, authorities, and the like.
Copies of witness proofs and the copying of material on
various procedural points was not a necessity. Hence the
Commission refuses the unnumbered claims listed 2, 3,
4, 7 and 9, under this heading and will allow the claim
for photocopying 570 pages according to the Supreme
Court scale, a sum of $456.00
Respondent’s costs for typing
For the reasons stated under the previous heading the
Commission refuses the costs of typing the opening sub-
mission, the summary of evidence, the various proofs for
witnesses, the indexing of transcript and other submis-
sions contained in items 1, 2, 4 to 8, and 22 to 25 and
therefore allows a claim for 52 pages.
Presentation of case – typing costs
The lodging of a Dramatis Personae with the Commis-
sion is a practice which is encouraged however the
Commission is not satisfied that the preparation of the
other items would have occurred had the respondent con-
ducted in its own defence and not been represented by
counsel. I allow two pages for the witness list.
Typing of letters to B Drake
The Commission is satisfied that each of the items under
this heading are appropriate claims and hence the claim
for 14 pages is approved. The total typing approved by
the Commission is 68 pages and a cost of $36.04 will be
allowed.
Postage costs
The costs claimed under this head of $9.17 are reason-
able and will be allowed.
Attendance fees
Under this head a fee of $17.00 is claimed for each at-
tendance upon the Commission, and elsewhere for the
filing of documents and the like, presumably by an out-
side clerk. These costs, in the opinion of the Commission,
stem from the use of counsel and will not be allowed.
Filing fees
The claims made under this head are for the statutory
filing fees for the notices filed in the Commission in rela-
tion to the matter and the sum of $15.00 will therefore be
allowed.
Couriers
The Commission is not able to discern with any accuracy
the nature of the various items said to have been couriered
to Mr Drake, however, it is known to the Commission
that substantial documentation was provided to him by
the respondent, upon discovery, and overall the claims
made in reference to Mr Drake do not appear unreason-
able. The Commission will not however allow the
unnumbered items 9, 11, and 12, they being the return of
documents to the respondent from the office of counsel
and hence they are costs which directly arise from the
engagement of counsel. I will allow the sum of $62.20.

Titles Office Search
This claim of $12.00 is allowed, it being appropriate that
the respondent ascertain the number of properties owned
by Mr Drake, as his involvement with such is a matter
that was relevant to his performance.
Facsimile
The claim made for the transmission of various facsimi-
les appears reasonable and the sum of $60.00 will be
allowed
Costs incurred by respondent as a result of the time
spent by Mr Darryl Godfrey in preparing for prelimi-
nary conference and trial, including time spent in
preparing documents for discovery and evidence
Under this head a claim has been formed on the basis
that Mr Godfrey devoted a specified number of hours to
the processes necessary in the conduct of the case for the
respondent and recompense to the respondent for his time

is claimed in the sum of $1616.00. Mr Godfrey is known
to the Commission to be a salaried employee of the re-
spondent and hence such is a standing cost to the
respondent whatever it may be that occupies the time of
Mr Godfrey during a normal working day. The time which
Mr Godfrey committed to the defence of the application
therefore does not constitute a “true monetary cost” to
the respondent. However the Commission is in no doubt
that the attention Mr Godfrey was required to give to the
matter, and his absence from the refinery to attend pro-
ceedings, had some costs to the respondent and I will
therefore allow the sum of $500.00 for that.
Photocopying of exhibits
Under this head there is a claim for 4 copies ie one for
the respondent, the Commission, and for witnesses for
several of the exhibits. I am not satisfied that 4 copies
were necessary although such has become a common
practice in proceedings before the Commission, and is a
matter of convenience rather than necessity. It is the origi-
nal document which ought be tendered to the
Commission, and put to a witness if necessary, and a copy
thereof be held by each of the parties. On items 1, 2 and
3 the Commission will therefore allow only for 2 copies
of the identified exhibits. For the reasons earlier expressed
herein the Commission will also not allow the claims for
photocopying of authorities and a submission at items 6
and 7. I will therefore allow for 2966 copies and the sum
of $2396.80 according to the Supreme Court scale.
Travel Costs of BP witnesses
Based on the Legal Aid scale of 43 cents per kilometre a
claim is made for 2 witnesses Mr Godfrey and Mr Neil
for travel from the Kwinana Refinery to the Commission
and return on the occasions they attended to give evi-
dence. Each claim is based upon each witness travelling
separately from the refinery to Perth and return, a round
trip of 80 Kilometres, and on the basis that each travelled
separately to the other on the days that both of them at-
tended the Commission. That is not reasonable and
therefore where they both attended on the same day I
will allow for one vehicle on that day from their place of
work and return, accordingly I allow the total sum of
$103.20.
Travel costs of BP representatives at hearing days
Like the previous head of claim there are several claims
for the attendance of staff of the respondent and again
there are claims for more than one person travelling on a
given day. On each of these occasions the Commission
will allow for the use of one motor vehicle which also
has the effect of condensing the costs to the equivalent of
one person on each of those days the significance of which
is that had the respondent not been represented by coun-
sel the attendance of one member of the respondent’s staff
would have been necessary. Hence I allow for the cost of
one motor vehicle where there are common dates of travel
and grant the sum of $275.20.
Costs incurred by respondent as a result of Mr Darryl
Godfrey’s attendance in court waiting to be called and
giving evidence as a witness

For the reasons I have given earlier in relation to the time
occupied by Mr Godfrey I do not allow that which is claimed
and I am satisfied that a reasonable allowance for the time
spent by Mr Godfrey is covered in the $500.00 the Commis-
sion allowed earlier herein.

For the reasons set out (supra) the Commission will allow
the respondent costs in the sum of $3925.61 and an order will
issue accordingly.

Appearances:Mr B. Drake on his own behalf.
Mr A. Lucev, of Counsel on behalf of the respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Barrie Miles Drake

and

BP Refinery (Kwinana) Pty Ltd.

No. 640 of 1994.

7 March 2000.

Order.
HAVING heard Mr B. Drake on his own behalf and Mr A

Lucev, of Counsel, on behalf of the respondent the Commis-
sion, pursuant to the power conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT Mr B. Drake pay to BP Refinery (Kwinana) Pty
Ltd forthwith, costs and expenses, not being costs and
expenses of services of a legal practitioner, fixed at
$3925.61.

(Sgd.) C.B. PARKS,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

James Alan Evans

and

Timesharing (WA) Pty Ltd trading as Busselton Beach
Resort.

No. 932 of 1995.

28 February 2000.
Reasons for Decision.

COMMISSIONER C.B. PARKS: The Commission has be-
fore it a claim by James Alan Evans (the applicant) against
Busselton Beach Resort (the respondent) wherein the appli-
cant alleges he was unfairly dismissed from his employment
with the respondent on 4 August 1995.

The employment relationship of the parties commenced 6
February 1995, and I am satisfied that initially the relation-
ship was one for specific work to be done, that was painting,
and that the relationship subsequently developed into one of
full-time employment and remained one of full-time employ-
ment until the date of dismissal.

The employer asserts that the period of full-time employ-
ment commenced in or about May 1995 and that it was subject
to there being a 3-month probationary period. The applicant
denies that he was engaged on a probationary period. It is the
testimony of William Boult Cook, the maintenance manager,
that he was informed by the resort manager, Mr Regan, that
the applicant was subject to a 3-month probationary period.
That, however, is hearsay.

Neither the applicant, nor Mr Regan who represented the
respondent in proceedings, gave sworn testimony and each
relied upon their submissions from the bar table. Mr Regan
was more precise and unhesitating than Mr Evans in that which
he has put to the Commission and therefore I believe he has
the better recollection of what was said at the time. Given Mr
Regan mentioned to Mr Cook that the applicant was subject
to a probationary period I think it probable that he was, how-
ever for the reasons which follow, not a great deal turns on
whether or not there was a probationary period.

At the outset it is appropriate that I record that an employer
has the legal right to terminate the services of an employee.
As equally the employee has the right to bring that relation-
ship to an end. It is, however, not a question of the legal right
which the Commission is to determine but whether or not that
legal right was exercised unfairly. The onus is upon the appli-
cant who alleges there was an unfairness to establish that such
was the case.

I find that Mr Evans did not perform to the levels required
by the respondent employer and that there were occasions he
was counselled to that effect. In some areas the applicant con-
tinued to perform in an unsatisfactory manner and hence the
respondent employer decided to end the employment relation-
ship. The respondent employer had shown that there was valid
reason to terminate the employment and the applicant has not
discharged the onus to show that the respondent exercised its
right to do so unfairly.

This application will therefore be dismissed.
Appearances: Mr J.A. Evans on his own behalf
Mr J.J. Regan on behalf of the respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

James Alan Evans

and

Timesharing (WA) Pty Ltd trading as Busselton Beach
Resort.

No. 932 of 1995.

28 February 2000.
Order.

HAVING heard Mr J.A. Evans on his own behalf and Mr J.J.
Regan on behalf of the respondent, the Commission, pursu-
ant to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) C. B. PARKS,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gloria Forsyth

and

St Barbara Mines Limited.

No. 961 of 1994.

1 March 2000.
Reasons for Decision.

COMMISSIONER C.B. PARKS: By a Notice of Application,
filed in the Registry of the Commission on 26 September 1994,
the applicant claims that she had been unfairly dismissed from
her employment with the respondent. The applicant did not
seek reinstatement with the respondent and at the time of the
claim compensation was not an allowable alternative.

The respondent denied the claim and opposes the order as
sought.

Ms Forsyth had been employed by the respondent as a
kitchen hand from 15 June 1994 until she was summarily dis-
missed on 2 September 1994. Her duties involved washing
the dishes, cooking utensils, ovens and stoves in the kitchen
of the mine site.

The respondent conducts a gold mining operation located
at Meekatharra.

The respondent claims that from the commencement of her
employment members of staff made claims against the appli-
cant of irrational behaviour and laziness. The applicant claims
however that she was a victim of sexual harassment from a
fellow employee and unfair criticism from her direct supervi-
sor.

There were ten witnesses called on behalf of the respond-
ent. They were as follows Mrs G Williams, Kitchen hand;
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Mr G Jovanoski, Kitchen hand; Mr F Ehrlich, Camp Catering
Supervisor; Mr O Fellows, Maintenance Person; Mr C Lundie-
Jenkins, Personnel Manager; Mr A Grindel, Head Chef; Mr D
Aspden, Chef and Mr W Jones, Chef. All provided consistent
testimony and have all worked directly in the kitchen with the
applicant.

The applicant gave evidence herself and called Mr D
MacCormack, a Truck Driver with the respondent. After her
dismissal from the respondent the applicant also made appli-
cation to the Equal Opportunity Commission. Much of her
evidence may be relevant to her action before that tribunal but
it was not relevant to the matter before the Commission.

Witnesses for the respondent gave consistent evidence that
it was in fact the applicant that had been the harasser in the
workplace and that on many occasions she had been difficult
to manage.

There was much evidence adduced regarding the working
environment in the kitchen of the mess while the applicant
was employed and I do not intend to traverse through it all.
However, I do prefer the evidence for the respondent in all
circumstances where it is inconsistent with that of the appli-
cant.

The task of the Commission is to assess the industrial fair-
ness of the decision taken by the respondent based upon the
nature and quality of the conduct involved. It is not a question
as to the respective legal rights of the employer and the em-
ployee but a question whether the legal right of the employer
has been exercised so harshly or oppressively against the em-
ployee as to amount to an abuse of that right. The applicant
was summarily dismissed for misconduct and the onus ini-
tially lies on the respondent to show that the circumstances
warranted that action (Winkless v. Bell (66 WAIG 848);
Pastrycooks Union v. Gartrell White (No.3) (35 IR 70 at 83)).
The onus of showing that the dismissal was unfair rests with
the applicant.

If there is a calculated and persistent course of disobedi-
ence this will not be regarded as trivial and the wilful nature
of the persistent refusal will justify summary dismissal Barrett
and Women’s Hospital Crown Street ([1947] AR NSW 565 at
571). In this case the applicant’s refusal to do certain duties
such as washing the ovens and bigger trays in itself may have
warranted a dismissal. During the course of her employment
the applicant had been reprimanded for refusing an instruc-
tion and using abusive language to fellow employees.

The incident which led to the summary dismissal occurred
on 31 August 1994. That day the applicant commenced work
at 9.00am. Mrs G Williams had already commenced work at
6.00am and was preparing the kitchen for the luncheon pe-
riod. Mrs Williams took the fruit trays to be washed, and it is
at this point that the version of events is in contention. The
respondent claims that the applicant came at Mrs Williams
with a knife and yelled “Have a go at me now” and that Mrs
Williams was forced to use the tray as a defence and pushed
the applicant back three times with the tray. The applicant
claims that Mrs Williams picked up the trays and pushed them
aggressively at the applicant and she did not push the knife at
Mrs Williams, but was merely holding the knife in her hand.

Prior to the incident Mrs Williams claims that there had been
ongoing personality problems between herself and the appli-
cant, however as she was not confrontational she avoided the
applicant and tried not to “get in her way”.

The applicant also attested to the personality difficulties
experienced between herself and Mrs Williams however, the
applicant claimed that all confrontations were provoked and
that Mrs Williams “had it in for her”.

The applicant was employed as a kitchen hand and I am
convinced that during her employment she did not always
follow directives, she created disruptions within the workplace
and she threatened a fellow employee with a knife. Taking all
the circumstances and evidence into account I find that the
respondent was entitled to dismiss the applicant summarily
and hence the application will be dismissed.

Appearances: Mr K Greenslade on behalf of the applicant
Mr P Olivier (of Counsel) on behalf of the respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gloria Forsyth

and

St Barbara Mines Limited.

No. 961 of 1994.

1 March 2000.
Order.

HAVING heard Mr K Greenslade on behalf of the applicant
and Mr P Olivier (of Counsel) on behalf of the respondent,
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act, 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) C. B. PARKS,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peter Michael Golding

and

Telstra Corporation Limited.

No. 1915 of 1997.

28 February 2000.

Reasons for Decision.
COMMISSIONER C.B. PARKS: This is an application
pursuant to section 29 of the Industrial Relations Act, 1979
(‘the Act’) for an order by Peter Michael Golding (the
“applicant”) against Telstra Corporation Limited (the
“respondent”) in respect of alleged unfair dismissal.

By notice of answer and counter proposal the respondent
challenged the jurisdiction of the Commission to hear and
determine the matter on a number of grounds, which in
essence are—

(1) The application was statute barred pursuant to
section 29(2) of the Act.

(2) The applicant’s employment was governed by the
General Conditions of Employment Award 1996, a
Federal Award which was directly inconsistent with
the provisions of section 29 of the Act.

(3) The evidence had already been heard and a decision
made by the respondent’s Disciplinary Appeal Board
(‘the Board’). The respondent submitted that the
decision of the Board was made under the Federal
Award and therefore will constitutionally invalidate
any decision made under section 29 of the Act, which
is inconsistent with the Board’s decision.

(4) The applicant is estopped from proceeding with this
application by virtue of the Board’s decision.

Section 29(2) of the Act provides that the referral of a claim
to the Commission by an employee that he or she has been
unfairly dismissed must be made within 28 days after the day
on which the termination of employment occurred.

The application filed by the applicant on 20 October 1997
alleges that the last day he worked was 6 October 1997. How-
ever, the applicant, in his Statement of Claim received in the
Commission on 18 November 1998 alleges the date of termi-
nation to be 27 June 1997. The respondent alleges that the
applicant’s employment was terminated on 12 August 1997,
which was the date of the hearing before the Board.

At a conciliation conference held on 13 February 1998, the
respondent submitted that on or about 12 August 1997 a letter
had been forwarded to the applicant informing him of his dis-
missal. The applicant denies receiving such a letter but
conceded that on or about that date he was advised by tel-
ephone of the decision of the Board that he was dismissed.
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Further, the applicant had been under suspension with pay
and also conceded that within two weeks of 12 August 1997
(at the end of the then current pay period) the payment of
wages to him by the respondent had ceased. The applicant
was of the opinion that he could not make an application to
the Commission until the Reasons for Decision of the Board
were issued in writing on 6 October 1997.

The law in this jurisdiction is made quite clear by virtue of
section 29(2) and the subsequent case law dealing with this
section. Applications made under section 29(1)(b)(i) of the
Act must be made within 28 days from the date of termina-
tion. That statutory bar is absolute and the Commission is not
empowered to extend it. (E J Richardson v Cecil Bros Pty Ltd
(74 WAIG 1017) per Fielding C (as he then was) and Theresa
Bates v Mountway Nominee Pty Ltd (78 WAIG 4402) per
Kenner C.

Whether the Commission takes the date of termination as
27 June 1997, as stated in the applicant’s Statement of Claim,
or 12 August 1997, which is the date of the Board’s decision
and conceded to by the applicant in the conciliation confer-
ence on 13 February 1998, the date of 20 October 1997 which
was the date of filing the application in the Commission is
well beyond that 28 day statutory limitation.

The application before the Commission is plainly not com-
petent and hence no good purpose will be served dealing with
the other jurisdictional challenges made on behalf of the re-
spondent.

The application will be dismissed.
Appearances:Mr J. Davies, of Counsel on behalf of the ap-

plicant
Mr T. Lucev, of Counsel on behalf of the respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peter Michael Golding

and

Telstra Corporation Limited.

No. 1915 of 1997.

28 February 2000.

Order.
HAVING heard Mr J. Davies, of Counsel on behalf of the
applicant and Mr T. Lucev, of Counsel on behalf of the re-
spondent the Commission, pursuant to the power conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) C.B. PARKS,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Colin Harris

and

Brandrill Limited

(ACN 061 845 529).

No. 1265 of 1999.

15 February 2000.

Reasons for Decision.
SENIOR COMMISSIONER: The Applicant claims to have
been employed by the Respondent from the beginning of
March 1999 until towards the end of July that year. The Re-
spondent is a company incorporated in Western Australia with

its registered office in this State. Either directly or through a
subsidiary company, it is engaged in contract underground
mining in Australia and in South Africa and also contract in
civil excavation in Australia and Hong Kong. It is common
ground that the Applicant was employed to work in South
Africa. Apart from a very brief introductory period, his work
was confined to South Africa. Furthermore, it is common
ground that he was dismissed from his employment in South
Africa on or about 21 July 1999. The Applicant alleges that
his dismissal was unfair and has instituted proceedings pur-
suant to section 29 (1)(b) of the Industrial Relations Act 1979
seeking relief by way of reinstatement.

The Respondent denies that it ever employed the Appli-
cant. It asserts that the Applicant was at all material times
employed by Brandrill South Africa (Proprietary) Lim-
ited, a company registered in South Africa and carrying
on business in that country but not Australia. In any event,
the Respondent asserts that the Applicant was not unfairly
dismissed from his employment. He was dismissed be-
cause the owners of the mine requested that he be removed
from the mine and the employer had no alternative but to
terminate his employment.

The Respondent challenges the jurisdiction of the Com-
mission to entertain the Application. It does so on the basis
that the work performed by the Applicant was in South
Africa as was the event giving rise to the termination of
his employment and as was the termination itself. For the
purposes of this challenge, the Respondent conceded that
the Applicant was employed by it and not by its wholly-
owned subsidiary, reserving unto itself the right to advance
its claim that the Applicant was employed by Brandrill
South Africa (Proprietary) Limited should the matter pro-
ceed further. The Respondent argues that the relevant
provisions of the Industrial Relations Act 1979 should not
be read as extending to “the world over” but be limited in
their operation to employment within this State. Relying
on the decisions in The Jumbunna Coal Mine, No Liabil-
ity & Anor v. The Victorian Coal Miners’ Association
(1908) 6 CLR 309, Mynott & Ors v. Barnard (1939) 62
CLR 68, Tomalin v S. Pearson & Son, Limited [1909] 2
KB 61 and decisions of the Commission in Van Dijken v.
Bunnings (Northern Territory) Pty Ltd (1987) 67 WAIG
957 and Sherrington v. Sportsplay Television Systems Pty
Ltd (1988) 68 WAIG 1291, the agent for the Respondent
suggests that the legislation should be interpreted as regu-
lating industrial matters within the normal territorial limits
of the State Parliament. He argues that by legislating in
section 3 of the Industrial Relations Act 1979 to extend
somewhat the territorial jurisdiction of the Commission
to include part of the offshore fishing zone, the State Par-
liament has given a clear intention to limit the operation
of the Industrial Relations Act 1979 to events within the
State. In any event, if any extra territorial operation was
to be given to the legislation, it should be confined to
matters having a connection with the State. The fact that
the contract of employment was entered into in Western
Australia and the fact that the law governing the interpre-
tation of the contract (ie: the proper law of the contract)
might be that of Western Australia was insufficient. What
was required was that the employment be located in the
State. The agent for the Respondent suggests that there is
no prejudice to the Applicant by being unable to pursue
his claim in Western Australia because under the labour
relations law of South Africa there was scope to seek a
remedy in respect of unfair dismissal.

On the other hand, counsel for the Applicant contends, re-
lying on the decision of the High Court in Laurie v. Carroll &
Ors (1957-58) 98 CLR 310, that all that is necessary for the
Commission to have jurisdiction is that the Notice of Appli-
cation issued out of the Commission be duly served on the
Respondent. There is no question that the Notice of Applica-
tion has been duly served on the Respondent. Counsel argues
that there is nothing in the provisions of the Industrial Rela-
tions Act 1979 to limit the jurisdiction of the Commission to
incidents of unfair dismissal which occur within the State.
Furthermore, having regard to the nature of the Commission’s
jurisdiction in respect of such matters, there is no logical rea-
son why the Commission should not review an unfair dismissal
which occurred outside of the State. In support of these
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propositions, counsel refers to and relies upon the deci-
sion of the New South Wales Court of Appeal in Goliath
Portland Cement Co. Ltd v. Bengtell & Anor (1994) 33
NSWLR 414. He argues that section 3 of the Industrial
Relations Act 1979 should not be read as limiting the ter-
ritorial jurisdiction of the Commission but rather, it should
be read as simply bringing matters within jurisdiction,
which might not otherwise be the case. Indeed, he sug-
gests that the provisions of the Australia Act 1986 (Cth)
reinforce the view that the Industrial Relations Act 1979
should not be read with territorial restrictions. Counsel
argues that the normal rules of private international law
enable proceedings with respect to foreign events to be
instituted in the place of residence of the Respondent. In
this case it is not disputed that the Respondent is resident
in Western Australia or that the contract of employment
was entered into in this State, albeit for work to be per-
formed in South Africa. In addition, counsel for the
Applicant contends, although it is disputed by the Re-
spondent, that the Applicant was at all material times
domiciled in Western Australia. Counsel also contends the
provisions of the contract of employment dealing with long
service leave and payment of salary indicate that the con-
tract was to be governed by the law of Western Australia,
rather than that of South Africa.

In my opinion, this is not so much a case of ascertaining the
applicable law to be applied, but rather a case of defining the
ambit of the applicable law. For the present purposes I am pre-
pared to assume that the common law rules of private
international law govern proceedings before the Commission.
Those rules provide, at least in respect of wrongs committed
outside of the State and overseas, that proceedings may be insti-
tuted in this State so long as the claim arises out of circumstances
which are of such a character that, if they had occurred within
this State, a cause for action would have arisen, entitling the
Applicant to take proceedings against the Respondent of the
kind commenced, and provided that under the law of the place
where the wrong occurred, the circumstances of the occurrence
gave rise to a civil liability of the kind which the Applicant seeks
to enforce (see: Rahim v. Crawther & Anor (1997) 17 WAR 559;
McKain v. R.W. Miller & Company (South Australia) Pty Lim-
ited (1991) 174 CLR; and see too: CSR Limited & Anor v. Cigna
Insurance Limited & Ors (1996-97) 189 CLR 345, 387). It is
not sufficient that the Respondent merely be resident in this
State and that the Respondent be duly served with proceedings
out of the Commission. To the extent that the decision in Luff v.
DG Fletcher Holdings Pty Ltd T/as WA/SA Border Village (1998)
78 WAIG 4438 suggests otherwise, I respectfully disagree with
it. Service is of course a necessary condition to proceeding with
any matter but is not necessarily a determinant of the extent of
jurisdiction. In this respect I adhere to the view previously ex-
pressed in Sherrington v. Sportsplay Television Systems Pty
Limited (supra).

In this case it is not entirely clear, but appears to be con-
ceded by the Respondent, that the dismissal complained of by
the Applicant gives rise to the claim of the kind now in ques-
tion at the behest of the Applicant. I assume for present
purposes that the claim in South Africa has not been extin-
guished. In the circumstances the Applicant would, primâ facie,
be entitled to commence proceedings before the Commission
in this State. However, that is not the end of the matter be-
cause the law of the place where the wrong occurred is not
imported into the law of this State. Rather, it is the law of the
State which governs the application. Thus, the claim must be
one which comes within the scope and operation of the legis-
lation governing the jurisdiction of the Commission, namely
the Industrial Relations Act 1979.

It is trite to observe that the Commission is a creature of
statute without any inherent jurisdiction and with limited statu-
tory authority (see: Robe River Iron Associates v. Federated
Engine Drivers’ aand(sic) Firemens’ Union of Workers of West-
ern Australia (1986) 67 WAIG 315; and see too: The Registrar
of the Western Australian Industrial Relations Commission v.
The Communications, Electrical, Electronic, Energy, Infor-
mation, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division WA Branch
(1999) 79 WAIG 2975, 2976). The limit of that authority is
not determined by the principles of private international law
but by the principles of statutory interpretation.

Generally, legislation is presumed not to have extra territo-
rial application. In The Jumbunna Coal Mine, No Liability &
Anor v. The Victorian Coal Miners’ Association (supra) at 363
O’Connor J observed—

In the interpretation of general words in a Statute there is
always a presumption that the legislature does not intend
to exceed its jurisdiction. Most Statutes, if their general
words were to be taken literally in their widest sense,
would apply to the whole world, but they are always read
as being primâ facie restricted in their operation within
territorial limits. Under the same general presumption
every Statute is to be so interpreted and applied as far as
its language admits as not to be inconsistent with the com-
ity of nations or with established rules of international
law: Maxwell on Statutes, 3rd ed., p. 200.

Much the same view was expressed by the English Court of
Appeal in Tomalin v. S. Pearson and Son, Limited (supra).
Indeed, to some extent, that approach is incorporated into the
rules governing statutory interpretation in this State by sec-
tion 7 of the Interpretation Act 1984.

I take the position to be as Kitto J observed in Kay’s Leas-
ing Corporation Proprietary Limited v. Fletcher & Anor (1964)
116 CLR 124, 142, that where, as here, the Act “does not
specify in what way the generality of its language is to be
reconciled with the geographical limitation to which the leg-
islative power of the State Parliament is subject” the necessary
result “is therefore to be implied or imported upon a consid-
eration of the context and the subject matter”.

The jurisdiction of the Commission to entertain proceed-
ings concerning allegations of unfair dismissal is essentially
governed by section 23 of the Industrial Relations Act 1979.
That section authorises the Commission to enquire into and
deal with an “industrial matter”. Ordinarily, a claim of harsh,
oppressive or unfair dismissal from employment is, by defini-
tion, capable of being an industrial matter (see: Robe River
Iron Associates v. The Association of Draughting, Supervi-
sory and Technical Employees of Western Australia (1987) 68
WAIG 11, 14). Section 29(1)(b) authorises employees to in-
stitute proceedings before the Commission in respect of such
an “industrial matter”. However, as the agent for the Respond-
ent argued, that ought not to be taken to mean that the
Commission can inquire into and deal with an “industrial
matter” wherever it occurs, even if both parties to the pro-
ceedings are resident in Western Australia.

The definition of “industrial matter” in the Industrial Rela-
tions Act 1979 is defined to mean “any matter affecting or
relating to the work, privileges, rights or duties of employers
or employees in any industry or of any employer or employee
therein”. Central to the definition and thus to the jurisdiction
of the Commission is the existence of an “industry”. Although
the Industrial Relations Act 1979 defines “industry” in gen-
eral terms without reference to geographical boundaries, in
my opinion, it should be read as being confined to industry
within Western Australia or at least to industry with a real and
substantial connection with the State.

One of the principal objects of the Industrial Relations Act
1979 is “to promote goodwill in industry” (section 6(a)). It is
very difficult to imagine that Parliament would have intended
to legislate to promote goodwill in industry in places beyond
Western Australia. Another of the objects is to prevent and
settle industrial disputes (section 6(b), 6(c) and 6(d)). It was
primarily to this end that an industrial tribunal in the form of
the Industrial Relations Commission was established, with the
object of providing a means for conciliation and arbitration of
industrial disputes. Again, having regard to this, it is difficult
to imagine that Parliament would have intended to establish a
means for conciliation and arbitration with a view to prevent-
ing and settling industrial disputes outside of Western Australia
other than to the extent specified in section 3 of the Act. In-
deed, in introducing the Bill which ultimately led to the Act,
the relevant Minister said—

The primary purpose of this legislation is to serve the
interests of the Western Australian community by pro-
viding reasonable and expeditious means of settling in a
fair manner the conflicts which arise between persons
who are engaged in, or concerned with, employment or
industry within the State’s jurisdiction (Western Australia,
Parliamentary Debates, Assembly, 1979, Vol. 16, p. 3616
(16 October 1979).
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Nothing in the Act suggests that it was intended to regulate
affairs in the workplace outside of Western Australia. A more
natural reading of the Act, having regard to its subject matter,
is to confine its operation to employment within industry in
this State. Each of the States has its own system of industrial
conciliation and arbitration and I consider very clear words
indeed would be required before the State Parliament should
be taken to have intended to regulate activities in industries in
other States, let alone overseas. There would be little prospect
of comity in the laws governing industrial relations in this
country if industrial matters occurring in one state could be
governed by industrial tribunals of other States. It is perhaps
relevant to observe that nowhere does the Act or the proce-
dural regulations make provision for proceedings governing
activities outside of the State. On the other hand, where the
publication of notices is required, it is limited to journals or
newspapers circulating within the State (see: section 29(A)).
Likewise, in dealing with the registration of industrial organi-
sations, the legislation assumes that they will be State-based.

Furthermore, I read section 3 as being predicated on the
fact that the expression “industry”, as it appears in the Indus-
trial Relations Act 1979, is confined to an industry which is
primarily carried on within Western Australia. The section
purports to extend the operation of the Act offshore to the
adjacent coastal area defined in section 3(3). The fact that the
legislation expressly extends the geographical operation of
the Act, in such a specific and limited way, suggests to me
that it was otherwise not to apply to geographical areas off-
shore. Were the Act to be given to interpretation advanced by
the Applicant most, if not all, of the provisions of section 3(3)
would be unnecessary. Indeed, on the basis of the argument
advanced by the Applicant, on this occasion had the Appli-
cant been working for the Respondent in the geographical
area mentioned in section 3(3) the Commission would have
had jurisdiction independently of that section.

Whilst each statute must be interpreted on the basis of its
own language and not that which appears in some other stat-
ute, the contemporary cases, as well as those of long-standing,
decided on the basis of other like legislative provisions, give
reason to believe that the Industrial Relations Act 1979 should
be interpreted by limiting the jurisdiction of the Commission
to dealing with “industrial matters’ concerning an industry
carried on in this State or with an industry having a real and
substantial connection with the State.  In particular, there is
ample authority holding that the jurisdiction of industrial tri-
bunals akin to that in this State, where the jurisdiction depends
upon the concept of industry, should be confined to an indus-
try with a real and sufficient link to the State. In general that
has been taken to mean that some aspect of the industry should
be undertaken within the State. Thus, in Maloney v. Hoffman
[1980] AR (NSW) 318, 323, it was held that the authority in
the New South Wales Industrial Commission to declare void
certain contracts for the performance of work, was confined
to contracts relating “to the performance of work in a ‘New
South Wales’ industry”. Even the fact that the parties had des-
ignated the proper law of the contract to be the law of that
State was not sufficient to vest the Commission with jurisdic-
tion. That approach was subsequently endorsed by the
Commission in Court Session in Chrysler Jeep Automotive
Distributors Australia Pty Limited v. Canberra Star Motors
Pty Limited & Ors (1997) 79 IR 452. More recently, a full
bench of the Commission in Court Session in Perrott v.
Xcellenet Australia Limited & Ors (1998) 84 IR 255 has fol-
lowed the same approach. In that case it was held that the
proper law of contract was not of itself sufficient to give the
Commission jurisdiction. More significant was the fact that
work was performed in an industry “in and of New South
Wales”. Although that expression was adopted from the In-
terpretation Act 1987 (NSW), it is clear that the Commission
regarded such a formula as being consistent with general prin-
ciples of statutory interpretation (see too: Grannall v C. Geo.
Kellaway and Sons Proprietary Limited (1954-55) 93 CLR
36). Again, in Australian Timken Pty Ltd v. Stone [1971] AR
(NSW) 246, it was held that an entitlement to long service
leave under the laws of New South Wales depended on serv-
ice being substantially performed in the State. Significantly,
in the context of the present matter, it was held that there needed
to be a substantial connection with the State, not simply a
brief period of work there and some residential qualification.

The same approach was adopted by the High Court in Mynott
& Ors v Barnard (supra) in respect of the Victorian workers’
compensation laws. In that case an employee who was with
the employer was domiciled and at all material times resident
in Victoria, entered into a contract of employment in Victoria
for work in New South Wales, was held not to have a right to
recover compensation under the Victorian legislation for per-
sonal injuries sustained whilst working in New South Wales.
Latham C J observed at page 73 in respect of provisions of
the Victorian Workers’ Compensation Act 1928 which, like
those now in question, gave rise to a remedy in general terms
without mention of territorial limits that “it would be unrea-
sonable to read the section as applying to all employers, all
workers and all accidents everywhere. Some territorial limi-
tation must be introduced in the construction of the section”
(see too: per Dixon J at page 91). Further, the High Court in
Kay’s Leasing Corporation Proprietary Limited v. Fletcher
& Anor (supra) adopted a similar approach with respect to
the extra territorial application of the hire purchase laws of
New South Wales.

In my opinion, there is nothing in the decision of the New
South Wales Court of Appeal in Goliath Portland Cement Co.
Ltd v. Bengtell & Anor (supra) which detracts from the approach
adopted in these decisions. That case involved an interpretation
of the New South Wales Dust Diseases Tribunal Act 1989. The
Court of Appeal held that the legislation in question simply trans-
ferred the jurisdiction to entertain proceedings for damages in
respect of dust-related death or injury to a specialist tribunal.
Accordingly, the Court held that the Tribunal inherited the ju-
risdiction of the Supreme Court, which included the right to
entertain actions in respect of such death or injury occurring
outside of New South Wales. However, insofar as the jurisdic-
tion of the Commission in this State is concerned, there is no
question of transferring any common law right, let alone of trans-
ferring jurisdiction from a common law court. As Olney J (with
whom Kennedy J agreed) observed in Robe River Iron Associ-
ates v. Amalgamated Metal Workers and Shipwrights Union of
Western Australia & Ors (1987) 68 WAIG 4 at page 6 “the In-
dustrial Commission is not the Supreme Court nor is it a court
of justice acting according to the principles of the common law”.
Proceedings of the kind now in question, seeking relief for un-
fair dismissal, are not common law-based but are entirely a
creature of statute. Moreover, the jurisdiction has never been
vested in the Supreme Court of this State. Furthermore, unlike
the Dust Disease Tribunal of New South Wales, it does not have
the same rules of procedure, as does the Supreme Court of that
State. Thus, the circumstances which existed to justify inter-
preting the New South Wales Dust Disease Tribunal Act 1989 so
as not to limit its jurisdiction to events occurring, or causes of
action arising in New South Wales, are markedly different from
the circumstances under which the legislation in this State gov-
erning proceedings relating to unfair dismissal, was enacted.

The question of whether, in any particular case, an indus-
trial matter concerns an industry in Western Australia or an
industry with a real and substantial connection with the State,
is largely a question of fact and degree (see: Australian Timken
Pty Ltd v. Stone (supra); and see too: Mynott & Ors v. Barnard
(supra) 92).  In most cases involving allegations of unfair dis-
missal, the question will be determined by the place where
the employment was located. Thus, where as here, the work
was confined to a place outside of the State, the Commission
will not normally have jurisdiction to entertain a claim arising
out of an allegation of unfair dismissal. There may be cases
where work is temporarily performed outside of the State but
where the employee is essentially located or based in the State,
in which case the position may be different.

On the basis of the agreed facts in this matter, I am far from
convinced that the application concerns an unfair dismissal
and thus “industrial matter” in an industry with a real and
sufficient connection to this State. Instead, it involved an oc-
currence in the South African mining industry unconnected
with Western Australia. Although the contract was entered into
in Western Australia with a Western Australian company that
is not sufficient, as was made clear in Mynott & Ors v. Barnard
(supra). It is not the contract which is the issue in the current
proceedings but instead, the actions of the Respondent in South
Africa in respect of employment which was confined to work
in South Africa.
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It follows that in my opinion, the Commission does not have
jurisdiction to deal with the matter because it is not a matter
which falls within the ambit of an industrial matter as envis-
aged by the Industrial Relations Act 1979. That position would
be the same whether or not the Applicant was employed by
the Respondent, or its South African subsidiary. In either case,
the dismissal of which the Applicant complained, did not oc-
cur in an industry having a real and sufficient connection with
this State.

In the circumstances, it is not necessary to consider whether,
if the Commission had jurisdiction, the proceedings should
be stayed on the grounds that the Commission was not the
most convenient forum to deal with the matter in issue.

Appearances:Mr G. I. Chitty of counsel on behalf of the
Applicant

Mr G.E. Bull as agent on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Colin Harris

and

Brandrill Limited

(ACN 061 845 529).

No. 1265 of 1999.

15 February 2000.

Order.
HAVING heard Mr G.I. Chitty of counsel on behalf of the
Applicant and Mr G.E. Bull as agent on behalf of the
Respondent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the application be and is hereby dismissed.
(Sgd.) G.L. FIELDING,

[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Robert James Holland

and

Carony Pty Ltd.

No. 86 of 1999.

28 February 2000.
Reasons for Decision.

COMMISSIONER C.B. PARKS: The Notice of Applica-
tion refers to the Commission a claim by Robert James
Holland (the “applicant”) that his employment with Carony
Pty Ltd (the “respondent”) entitled him to the payment of
a monetary benefit between 6 February 1995 and 28 June
1997, a period of 73 weeks, during which he was not al-
lowed the benefit of $300.00 per week due under his
contract of employment. This claim was amended by leave
of the Commission, and further amended by leave of the
Commission upon the commencement of hearing this
matter, to a claim that the applicant was not allowed a
monetary benefit due to him in each week of the year end-
ing 30 June 1996 in the sum of $15600.00.

It is asserted by the respondent that the contract of employ-
ment with the applicant entitled him to the payment of a set
weekly wage and that throughout his employment he was paid
that wage in full. The respondent denies that it failed to pay

the applicant a $300.00 portion of that wage each week.
It is common ground that Mr Holland had been employed

by the respondent to perform butchering duties and to su-
pervise others performing such duties in a section of the
supermarket business of the respondent. The parties en-
tered into an arrangement whereby the agreed weekly wage
was to be divided and a $300.00 component thereof was
payable in cash, was not to be recorded as income, and
income tax would not be deducted therefrom. Mr Holland
denies he was paid such a cash component and he seeks
recovery of that.

At the outset the agent for the applicant submitted, as I un-
derstand it, that the doctrine of issue estoppel is applicable to
this matter and in consequence the respondent ought not be
permitted to mount the defence that it has paid the cash wage
component to the applicant.

The circumstances giving rise to this opening submission
on behalf of the applicant are that, subsequent to the conclu-
sion of the parties employment relationship, the Australian
Taxation Office assessed the income of Mr Holland for the
year 1995/1996 to be $15600.00 greater, and for the year 1996/
1997 to also be greater, than he had declared. A review proc-
ess followed which was finalized by a decision of the
Administrative Appeals Tribunal, General Administrative Di-
vision in the matters no. WT98/72 & 73 re. Robert J Holland
v Commissioner of Taxation wherein the Tribunal set aside
the decision of the Commissioner of Taxation in relation to
the year 1995/1996 and found that the taxable income of Mr
Holland “should be reduced by $15300”, and affirmed the
decision of the Commissioner of Taxation in relation to the
year 1996/1997. It is the evidence of Mr Holland that the as-
sessment of the Australian Taxation Office that he had received
undeclared income of $15600.00 for the year 1995/1996 is
grounded upon him having received that sum by way of weekly
cash payments from the respondent. The decision of the Ad-
ministrative Appeals Tribunal in setting aside the 1995/1996
assessment of the ATO, notwithstanding the difference in the
assessment figure quoted , the agent for the applicant con-
tends, the Tribunal found that the applicant did not receive the
material cash payments and the corollary of that is that the
respondent did not make the material cash payments. Thus it
is that the issue of whether the respondent allowed the benefit
which he claims has been decided and may not again be
brought into issue.

The agent for the applicant directed the Commission to the
legal commentary, Cross on Evidence, the 5th Australian Edi-
tion, upon a consideration of which the Commission held that
neither the respondent, nor a privy thereof, had been a party
to the matter before the Administrative Appeals Tribunal, and
therefore the respondent not precluded from its defence in
this matter by issue estoppel. In addition thereto I now add
that the reasons for the decision of the Administrative Ap-
peals Tribunal are not before the Commission and hence it is
not evident whether the issue was decided on its merits and
hence the facts, or for the lack of some procedure.

The uncontested facts in this matter are—
• From March 1991 to November 1995 Lynda Joan

Parks, under a contract for service with the respond-
ent, performed as part of her service the processing
of the weekly payroll for employees of the respond-
ent.

• From in or about May 1995 until February 1996,
Joanna Hendrika Hurley was employed by the re-
spondent and was trained by Lynda Joan Parks in
the process of preparing and paying wages to the
employees after which she assumed that role from
Ms Parks.

• Jodie Dawn Rogers was employed by the respond-
ent from 1993 to 1999 and for the calendar years
1995 and 1996 it was part of her role to assist Joanna
Hendrika Hurley with the process of paying wages
to employees of the respondent.

• Wages were paid to employees, including Mr Hol-
land, by means of cash contained in a sealed envelope
to which was attached a “payslip” bearing explana-
tory information regarding the wages contained
therein.
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• Phyllis Doreen Ridley, an employee of the respond-
ent for in excess of 9 years, assisted with the
processing of wages on a few occasions during that
time by inserting into individual envelopes the cash
to be received by employees as wages.

• Mesdames Parks, Hurley, Rogers and Ridley have
each dealt with the wages paid to Mr Holland and
have placed the cash to be received by him as wages
into an envelope which was then sealed and the
“payslip” attached.

• Throughout the calendar years 1995 and 1996 Mr
Holland collected the sealed envelopes containing
his wages and the attached “payslips”, together with
those of the butchers whom he supervised, from the
office where they were prepared and thereafter dis-
tributed the wages envelopes to those under his
supervision.

• The “payslip” which Mr Holland received each week,
attached to the envelope containing his wages, re-
corded that he was paid a wage which did not include
the $300.00 component.

It is the testimony of Mr Holland that the wage he received
each week was the amount recorded on the attached “payslip”
which aligned with the Award prescribed level, and such did
not include the $300.00 additional wage component agreed
with the respondent. According to the applicant the additional
component had initially been agreed at $250.00 but that shortly
following the commencement of his employment with the re-
spondent, in February 1995, the sum was increased to $300.00
per week. Mr Holland asserts that throughout his employ-
ment with the respondent he has never been paid the additional
weekly wage component notwithstanding he has complained
to Peter Rogers, a principal of the respondent, from time to
time. The Commission is told that the respondent paid for the
purchase of a refrigerator for the applicant and also provided
financial assistance in relation to his travel to Bali, both of
which were impliedly acts of the respondent to appease the
applicant for the absence of paying him the additional $300.00
weekly component.

An affidavit sworn by Lynda Joan Parks, at Coffs Harbour
in New South Wales, deposes that in February 1995 she was
instructed by Peter Rogers, acting on behalf of the respond-
ent, that the applicant was to be paid $250.00 per week in
addition to the net wage stated in his computer processed
payslip, and that a short time later she was instructed to in-
crease the additional cash payment to $300.00 per week. Ms
Parks further deposes that from February 1995 to November
1995 she personally placed such additional cash payments
into the “pay packet” of Mr Holland each week during that
period. And finally deposes that she instructed Joanne Hurley
who was to assume her role that the additional cash payment
was to be made weekly to Mr Holland.

It is the testimony of Joanna Hendrika Hurley that through-
out the period she was involved with the processing of the
wages for the applicant ie from around May 1995 to February
1996, a sum of $300.00 was placed in the envelope prepared
in relation to Mr Holland, and that amount was in addition to
the other monies contained therein and which were recorded
on the attached “payslip”.

Jodie Dawn Rogers testified that during the calendar years
1995 and 1996 she had both assisted Ms Hurley, and acting in
the absence of Ms Hurley, had personally placed in an enve-
lope the amount of wage stated for Mr Holland in the payroll
sheets and then placed a further $300.00 in the same enve-
lope, sealed the envelope, and attached the “payslip” relating
to Mr Holland.

It is the evidence of Phyllis Doreen Ridley that on five or
six occasions she placed $200.00 or $300.00 into the wages
envelope designated that of Mr Holland, and that amount was
included in addition to that amount contained in the envelope
which matched the wage recorded on the “payslip”.

Tendered into evidence were—
• Two pages of photocopy bearing the sub-heading,

“Coinage Analysis Printed on 28 Apr 97” (exhibit 13).
• Two photocopy pages said to represent the informa-

tion contained in a single document bearing the title,
“Cash Balance” and the date “28.4.97” (exhibit 14).

• Three photocopy pages, the first of which bears the
sub-title “Terminal Financial Report” dated “06/01/
97”, the second page of which bears the heading
“Daily Cash Balance”, and the third page bears no
heading (exhibit 15).

• Two original documents, the first bearing the head-
ing “Financial Report” and dated “04/06/97”, and
the second bearing the heading “Daily Cash Bal-
ance” dated “4/6/97”, which documents were
photocopied by the Commission and the originals
were returned to the respondent (exhibit 16).

On page 1 of exhibit 13 (page 2 of the original document)
there appears the handwritten note “+ Bob $300.00”, pages 1
and 2 of exhibit 14 contain handwritten notes and figures and
includes (at page 2) the entry “300.00 wage c/out”, the first
page of exhibit 15 is computer generated and the following
two pages thereof contain handwritten information and fig-
ures, including (at page 3) the entry “300.00 Bob – meat room”,
and finally, the first page of exhibit 16 is computer generated
and the second page contains handwritten information and
figures including the entry “Bob – termination cash – 1500.00”.
Ms Rogers told the Commission that each of the documents
exhibited were used in the preparation of wages for payment
to employees and the handwriting thereon is her handwriting,
including the entries “+ Bob $300.00” (exhibit 13), “300.00
wage c/out” (exhibit 14), “300.00 Bob – meat room” (exhibit
15), and “Bob termination cash – 1500.00” (exhibit 16), which
are each notations of sums of money paid to Robert Holland
in cash and each reference to “300.00” is a reference to $300.00
paid to him in addition to the wage paid to him as recorded on
his “payslip”, and that the figure “1500.00” is a reference to
the sum of $1500.00 paid to Robert Holland upon the termi-
nation of his employment and was paid in excess of the
termination payment made to him according to his “payslip”.

Exhibits 13, 14, 15 and 16 each record payments said to
have been made to the applicant in January (exhibit 15), April
(exhibits 13 and 14), and June (exhibit 16) of 1997 and hence
they are not evidence directly on point in relation to the claim
of the applicant that he did not receive the agreed $300.00
cash payment for the whole of the year ended 30 June 1996.

Notwithstanding the claim of Mr Holland is in regard to the
year ended 30 June 1996 he testified that at no time during his
employment from February 1995 to June 1997 did the re-
spondent pay to him the initially agreed sum of $250.00, or
the subsequently agreed sum of $300.00, as a cash payment
in excess of the wage recorded on his “payslip” as his taxable
income.

I do not believe the testimony the applicant has given to the
Commission to be credible. Ms Parks now resides in New
South Wales, Ms Hurley is no longer an employee of the re-
spondent, Ms Rogers is no longer an employee of the
respondent, however, being the daughter of Peter Rogers, she
retains a connection to the respondent. There is not a centella
of evidence that there is any reason why these persons would
give false evidence for the respondent. Ms Ridley remains
employed by the respondent, however there is not the slight-
est indication that her evidence was somehow tainted by that.
I find that the direct evidence given that the claimed $300.00
per week was paid to Mr Holland throughout the year ended
30 June 1996, to be overwhelming. Furthermore, I am satis-
fied that the veracity of the oral evidence given by Ms Rogers
is supported by the contemporaneous records of payments
made to the applicant in 1997 in excess of that which was
declared as income paid to him.

The evidence given by the witnesses called by the respond-
ent, I am satisfied have shown that the $300.00 per week which
Mr Holland claims that he did not receive from the respond-
ent in each week in the year ending 30 June 1996 was in each
such week included as part of the wages placed in an enve-
lope, sealed and the “payslip” relating to Mr Holland was then
attached thereto. Equally I am satisfied that no person was
able to, or did, tamper with that sealed envelope before Mr
Holland took possession thereof each week. The applicant has
told the Commission that he complained to Peter Rogers on a
number of occasions that he had not honoured the arrange-
ment to pay him the benefit claimed, however I find it
incredible that a person who had been promised in effect
$15600.00 per year of employment and who was otherwise
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paid $24024.00 in the year ending 30 June 1996 would not
have pursued a failure by the employer to pay around 39% of
the promised remuneration.

The application will be dismissed.
Appearances: Mr O. Moon on behalf of the applicant
Mr M. Darcy on behalf of the respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Robert James Holland

and

Carony Pty Ltd.

No. 86 of 1999.

28 February 2000.
Order.

HAVING heard Mr O. Moon on behalf of the applicant and
Mr M. Darcy on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) C. B. PARKS,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Luke Humphreys

and

Bermcorp Pty Ltd t/as Ambassador Cycles.

No. 644 of 1997.

10 July 1997.

Reasons for Decision.

(Given extemporaneously at the conclusion of the
submissions, as edited by the Commissioner.)

COMMISSIONER C.B. PARKS: The applicant alleges that
he was unfairly dismissed from his employment with the re-
spondent. This matter was the subject of a conference called
pursuant to section 32 of the Industrial Relations Act 1979
(the Act) whereat terms of settlement were agreed between
the parties however the applicant subsequently informed the
Commission that they have not been given effect and requested
that his claim be heard and determined by the Commission. It
is as a result of that request that this matter has been listed for
hearing by way of a Notice of Hearing issued on 19 June
1997.

The file reveals that a copy of the aforementioned no-
tice was forwarded by prepaid post to the applicant to the
address given by him at the aforementioned s32 confer-
ence, he not having provided his full address in his Notice
of Application.

The Notice of Hearing has not been returned to the Com-
mission by the postal authorities and therefore I think it
reasonable to assume that the notice was delivered to, and has
been received by, the applicant.

Mr Humphreys has been afforded the opportunity to pros-
ecute his application however he has failed to attend and do
so.

The Act empowers me, in the absence of a party, to proceed
to hear and determine a matter. For the reasons which follow
I am satisfied that it is appropriate that the Commission dis-
pose of this matter. There being no appearance by the applicant
to prosecute this claim, Counsel for the respondent asks that
it be dismissed.

In the absence of the applicant to prosecute his claim and
being satisfied that he has received adequate notice to appear
and be heard, I am satisfied that his application should be
dismissed.

The Commission also doubts that the application before the
Commission has been validly made in light of the admission
made by the applicant in the conference held pursuant to s32
of the Act. The applicant presented the respondent with his
resignation, which he asserts was forced from him, on 3 March
1997 and which purports to give notice to terminate on 7 March
1997, however the applicant did not attend and work for the
respondent after 3 March 1997.

It seems most probable that the employment terminated on
3 March 1997. The Notice of Application was filed in the
Commission on 3 April 1997 therefore a greater period than
28 days may have elapsed between the date the employment
ended and the date of filing the application. Section 29 of the
Act requires that any application that is brought which alleges
unfair dismissal must be made within 28 days of the date of
dismissal.

Appearances:No appearance on behalf of the applicant
Mr P. Nevin, of Counsel on behalf of the respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Luke Humphreys

and

Bermcorp Pty Ltd t/as Ambassador Cycles.

No. 644 of 1997.

28 February 2000.

Order.
HAVING heard Mr P. Nevin, of Counsel on behalf of the re-
spondent and there being no appearance on behalf of the
applicant, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) C.B. PARKS,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Alan Dean Hyland

and

New Image Holdings Pty Ltd t/a Barclays Pest Management
Services.

No. 1570 of 1998.

18 November 1998.
Reasons for Decision.

(Given extemporaneously at the conclusion of the
submissions, as edited by the Commissioner.)

COMMISSIONER C.B. PARKS: Mr Hyland (the “applicant”)
alleges that he was unfairly dismissed from his employment
with New Image Holdings Pty Ltd t/a Barclays Pest Manage-
ment Services (the “respondent”), and that at the time of
dismissal the respondent failed to pay to him benefits which
he is due under his contract of employment.

The Notice of Application itemises the benefits which are
claimed to be due. These the Commission interprets to be—

• The payment of 2 weeks’ wages in lieu of having
been given notice of termination of his employment.

• One week’s wages said to have been deducted with-
out right from monies which were due to him.
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A further claim that he was entitled to be paid a 17.5% load-
ing upon the pro-rata annual leave payment he received, ie a
further 1 week’s pay, was raised during proceedings.

During the course of proceedings the applicant declared that
he no longer sought the remedy of reinstatement in employ-
ment. He asserts that such would be impracticable and therefore
he ought be paid compensation in the sum of 2 weeks’ pay,
hence he seeks the appropriate declarations from the Com-
mission and orders that he be paid in total the sum of six
weeks’ wages.

The respondent denies that it unfairly dismissed the appli-
cant, or dismissed him at all, and asserts that the applicant
abandoned his employment. It is convenient that I firstly deal
with the claim for the alleged non-provision of contract ben-
efits to the applicant. The applicant concedes that each of the
benefits he claims do not arise from any terms of a contract of
employment, either written or oral, but that he relies upon
rights which he asserts are due to him pursuant to what he has
described in his application as “the pest control award”, an
award of this Commission. That being so, such claims are not
matters which are able to be brought before the Commission.
They are matters which, pursuant to section 83 of the Indus-
trial Relations Act, 1979 (the Act) are required to be pursued
before the Industrial Magistrates Court and therefore I am
without power to deal with such claims. Accordingly, those
claims will be dismissed.

It is plain that on or about 23 July 1998 a discussion took
place between Mr Hyland and Mr CG Angel, the Managing
Director for the respondent. That discussion centred around
the licence required to be held by Mr Hyland that is issued by
the Health Department of Western Australia under the Health
(Pesticides) Regulations 1956, and also the wish of Mr Hyland
to alter his role from that of applying pest control substances
to that of selling such treatments.

That discussion was held against the background of the ap-
plicant—

• Having submitted to his superiors a proposal, dated
4 February 1998, wherein he suggested a restructur-
ing of the Rockingham operation that he managed
so that his focus became sales and he and others be
remunerated on a commission only basis.

• Not maintaining a current licence to handle and ap-
ply pest control substances.

There is a difference between Mr Angel and My Hyland as
to the result of those discussions. Mr Hyland’s evidence is
that Mr Angel declared to him that he would no longer have
the role he had previously, and that he would henceforth be
engaged upon sales. Mr Angel, on the other hand, has said to
the Commission that there was to be a change in the sales
operation of the business, and the applicant would undertake
a sales role, and such was the conclusion reached by agree-
ment between them.

As I understand Mr Hyland, his objection to a changed role
was not the engagement in a sales function per se but the terms
and conditions of employment attaching to it, particularly the
manner of remuneration intended by the management. The
manner of remuneration was not expressly conveyed to Mr
Hyland until he received the memorandum from Mr Angel
transmitted to him by facsimile (exhibit 9).

The memorandum is dated 28 July 1998 and it is reasonable
to assume that it was transmitted to Mr Hyland on or after that
date. That is the date which Mr S. Abboud, the Sales Manager
for the respondent, said he had a discussion with Mr Hyland
about the sales operations of the respondent and the manner in
which the sales staff were remunerated, and when he requested
that written advice be provided to the applicant regarding the
remuneration proposed for him. It is his recollection, that the
memorandum (exhibit 9) was transmitted to the applicant that
day in response to his request, and that Mr Hyland did not agree
with the content and said he would redraft it.

It seems to me that there was a misunderstanding between
Mr Hyland and Mr Angel at their 23 July 1998 meeting as to
what was to occur in the employment relationship for the fu-
ture. The Notice of Application reveals that the applicant holds
that Mr Angel declared his role would change to sales on 24
July 1998, and because such was a unilateral change it consti-
tuted his dismissal.

The applicant continued to perform his duties on 27 and 28
July. Whether he performed duties on 29 July is unknown
however he certainly attended the office on that day and then
departed some time during the morning. Between 23 July 1998
and the morning he departed the Rockingham office, which I
have found to be 29 July 1998, the applicant spoke to others
of taking a period of leave. Mr Abboud objected to his taking
a period of leave at such short notice however Mr Hyland
announced he was proceeding on leave and that while on leave
he would consider his situation further. The fact that Mr Hyland
continued to work after 24 July 1998 and announced the in-
tention to take leave, that is, to be absent from the employment,
reveals that the applicant did not truly believe he had been
dismissed at that time.

Although the applicant said he would consider that nature
of his employment while observing a period of leave he never
returned to employment with the respondent.

The obligation is upon the applicant to establish there was
conduct by the employer through Mr Angel which constituted
a dismissal, that is, that the employer repudiated the contract
which entitled Mr Hyland to treat it as at an end. I am not
satisfied that he has done that. I am not satisfied that there was
conduct of the employer which constituted a dismissal. How-
ever had there been unilateral action by the respondent to
transfer the applicant to a different role there may have been
adequate justification for so acting because Mr Hyland had
purposely not retained a current licence because of his inten-
tion to pursue a sales role.

Notwithstanding Mr Hyland may have readily regained the
necessary licence, and it appears that in all probability he could
have, according to advice to him from the Health Department
of WA (exhibit 7), at the time the events occurred he had not
done so. Absent that licence he was not permitted to perform
that part of his usual duties which involved the application of
the pesticides. For those reasons, the application, as a whole,
will be dismissed.

Appearances: Mr A. Hyland on his own behalf

Mr R. Bath on behalf of the respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Alan Dean Hyland

and

New Image Holdings Pty Ltd t/a Barclays Pest Management
Services.

No. 1570 of 1998.

28 February 2000.
Order.

HAVING heard Mr A. Hyland on his own behalf and Mr R.
Bath on behalf of the respondent the Commission, pursuant
to the power conferred on it under the Industrial Relations
Act, 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) C. B. PARKS,

[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Natasha Lee Jeppesen

and

Sea Eagle Holdings Pty Ltd trading as Buffet House.

No. 1017 of 1997.

21 August 1997.

Reasons for Decision.

(Given extemporaneously at the conclusion of the
submissions, as edited by the Commissioner.)

COMMISSIONER C.B. PARKS: Ms Jeppesen (the “appli-
cant”) alleges she was unfairly dismissed from employment
at the Buffet House (the “respondent”) on 25 May 1997. The
applicant commenced duty with the respondent on 1 May 1997
after having been interviewed in the previous month. The date
of that interview was not given. I am satisfied that at the initial
interview the topic of probation was raised. Ms Jeppesen does
not deny that such was raised, she simply says she cannot
recall that it was.

The respondent asserts that on 28 April 1997 a letter was
forwarded to Ms Jeppesen which confirms her appointment
to the position of Duty Manager, commencing 1 May 1997,
and it is stated that the first 3 months of employment are a
probationary period.

The parties entered into a written contract of employment
on 8 April 1997 (exhibit J1). Paragraphs two and three thereof
state—

“Your terms and conditions of employment will be in
accordance with this contract”.
“Employment will be on a permanent basis with termi-
nation effected by 2 weeks notice in writing by either
party”,

The final paragraph of the contract states—
“I acknowledge the terms and conditions of employment
contained in this letter, and agree to employment on the
basis of these conditions and those set out in the job de-
scription agreement which I have signed”.

The wording of that agreement is quite clear and unambigu-
ous. Notwithstanding there may have been talk of a
probationary period at the initial interview, the employment
was offered and accepted according to the written terms of
the agreement, and that is—

“The employment will be on a permanent basis”.
Potentially this written term may be affected by the “job

description agreement” which is purported to have been signed
however no such agreement is in evidence before the Com-
mission.

The alleged letter of 28 April, 1997 which the applicant says
she did not receive, could not unilaterally change the written
contract had it been received. To have effect such depended
upon the applicant agreeing to any change.

I am therefore satisfied that according to the law, the em-
ployment of Ms Jeppesen was not subject to a period of
probation.

Both parties to a contract of employment, ie, the employer
and the employee, have a right to bring a contract of employ-
ment to an end, and where that is given effect by an employer,
the Commission will only interfere with that decision where
there is a demonstrated unfairness in the employer effecting
that dismissal. It is not the role of the Commission to take
over the management of a business as it relates to the termina-
tion of employment.

On 13 May 1997, a meeting took place between the general
manager, Mr Gabel, and Ms Jeppesen, wherein Mr Gabel in-
dicated to Ms Jeppesen what is probably best described as
“dissatisfaction” with her performance in certain areas, and
that the areas of dissatisfaction were recorded in writing. Ms
Jeppesen signed the written record at the conclusion of the
meeting.

It is said on behalf of Ms Jeppesen that she was not given
any express period of time in which to comply with the re-
quirements of the employer, whereas on the other hand, Mr

Gabel has said from the bar table that she was given 2 weeks
to respond and improve her performance. This assertion was
not put to the applicant in cross examination and hence she
had no opportunity to respond to it.

The termination of Ms Jeppesen’s services were notified to
her in writing on 27 May 1997, a period of 14 days subse-
quent to the meeting held with Mr Gabel on 13 May 1997.
That notification states that the employment will terminate
effective 8 June 1997 but that she is not required for duty
during that period and payment of her salary for that period is
enclosed. According to the respondent the termination was
effected because Ms Jeppesen failed to respond adequately to
the areas that were identified that she was lacking in perform-
ance.

The obligation lies with an applicant in a proceeding such
as this to establish that the respondent acted unfairly. The re-
spondent was not put to the test on the performance of Ms
Jeppesen subsequent to the meeting of 13 May 1997.
Procedurally, the termination may have been better handled.
However, although I make that finding, the degree of proce-
dural fault is not such that it renders the dismissal unfair.

In the absence of the applicant showing that the respondent
wrongly held Ms Jeppesen not to have performed to a reason-
able level, it has not been shown that the respondent acted
unfairly.

The application will therefore be dismissed.
Appearances:Mr BM Jeppesen on behalf of the applicant
Mr G. Gabel and with him Dr MD Hawkins on behalf of the

respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Natasha Lee Jeppesen

and

Sea Eagle Holdings Pty Ltd trading as Buffet House.

No. 1017 of 1997.

28 February 2000.

Order.
HAVING heard Mr B.M. Jeppesen on behalf of the applicant
and Mr G. Gabel and with him Dr MD Hawkins on behalf of
the respondent the Commission, pursuant to the power con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT this application be and is hereby dismissed.
(Sgd.) C. B. PARKS,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Bharathan Kangatheran

and

Icenet Pty Ltd.

No. 2173 of 1997.

3 March 2000.

Reasons for Decision.

COMMISSIONER C.B. PARKS: The applicant Mr
Kangatheran was employed as manager of the respondent
company an internet service provider. Under claims alleging
unfair dismissal and outstanding contractual benefits pursu-
ant to sections 29(1)(b)(i) & (ii) of the Act, the applicant
submits that his employment commenced in May 1996 and
was terminated in November 1997.
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The employment relationship came about through an initia-
tive from Mr Kangatheran. He approached the directors of the
respondent company Messrs David and Richard Di Prospero.
In fact a document submitted as evidence of the terms under
which his employment was established was prepared by the
applicant. It expresses in somewhat strident terms just what
the applicant was prepared to do and how he was prepared to
do it (Exhibit 2). The responsibilities cited were—

“Administration—
Invoicing and enforcing payments by clients.
Accurate upkeep of business records.
Preparation and presentation of business proposals
for and on  behalf of Icenet.
Sales generation and customer support.
Responsible for expecting the required performance
of person in the employment of Icenet or perform-
ing duties on behalf of Icenet.

Systems—
Learning the architecture and software of the oper-
ating systems in place, with active instruction and
guidance from the Systems Administrator.
Lend support to the systems Administrator to con-
duct and complete systems tasks.

Hours of Work—
Mon to Wed—1000 to 1800hrs,
THUR & FRI—1000 to 1700 hrs

BUSINESS ETHICS
I will not obtain a list of Icenet clients to contact should
I leave the employment of Icenet. I consider my employ-
ment at Icenet to be on a F/T basis for 38 hrs/week. Any
overtime will be calculated on a hourly basis, the rate for
which will be the annual salary divided by 1976 (52 weeks
* 38 hrs/week). Whilst in the employment hours at Icenet
I will not conduct business in relation to any of my other
activities, without prior approval from Icenet. Persons or
business, contacted for and on behalf of Icenet shall not
be induced to move to another service provider. Should
any conflict of business arise they shall be addressed
immediately by Icenet and myself.”

(Exhibit 2)
The respondent does not disagree that the stated (supra)

administrative requirements represented the thrust of the ap-
plicant’s duties. Although it is concerned that the document
itself is not the contract but rather the offer upon which the
applicant submitted he was prepared to provide his services.

On 21 November 1997 the employment relationship came
to an end. It is claimed that was effected in a manner which
was harsh oppressive or unfair. There was, according to the
applicant, a distinct lack of consultation. Arising from the ter-
mination of employment, the applicant submits he suffered
economic loss. He was unemployed for 6 weeks.  He had only
recently been married and the immigration of his wife to
Australia was jeopardised by his loss of employment. He sub-
mits that he sought to mitigate his loss through efforts to secure
other employment and the fact that he worked in several casual
positions until he was able to establish his own internet ac-
cess service company.

Mr Kangatheran says that when he attended for work on
Friday 21 November he was approached by Mr David and Mr
Richard Di Prospero and told that they had decided that his
services were no longer required.  He claims he reminded them
of their commitment to “look after him”. This statement was
made in the context of his belief that he had worked extremely
long hours and that the directors were aware of this. This gave
him an expectation of further financial reward. In response to
the question as to why he was being terminated he says he
was told that it was because he had failed to recover bad debts.
With that he walked out. The applicant says those comments
were the only mention of any matter in relation to his per-
formance.

Arising from the termination of employment the applicant
also pursues payment for outstanding overtime and recom-
pense for equipment and services he claims he purchased for
the respondent’s business during his tenure as manager. The
amended claim set out hereunder summarises the extent of

the financial settlement being sought under s 29(1)(b)(ii) of
the Act—

“1. $186.50
—Restitution for damage to applicant’s mobile
phone (Audiovox MVX750) which occurred whilst
the phone was being used for company business, as
per agreement with Respondent. Master Card re-
ceipt attached.

2. $33.940.68
—For non-payment of overtime at an average of the
logs available over and above the salaried 38 hours
and beyond standard office times over the employ-
ment period of 18 months. Partial logs available
during November 1997 as available, and are at-
tached

3. $416.6925
—For three American Domain Names
(DJFACTORY.com; WEBMATT.com; ICE-
NET.net) paid on 06/10/97, Master Card receipt
already provided to Respondent (attached).

7. $94.90
—Reimbursement for Micro-cassette as agreed to
be paid by the Directors of the Respondent. Master
Card receipt provided to Respondent (copy attached).

8. $100.00
—Renewal of Domain Name—ICENET.com.au
from Melbourne IT. Two payments of $125 paid on
Master Card (attached), however, a $50 rebate was
given, and the applicant is only owed $100.00 of the
$250.00 paid.

11. $12.00
—Two rolls of AGFA Film, 36 exposure, 100 ASA,
used to take photographs for the ICENET CD dur-
ing October/November 1997. Receipts have been
provided to the Respondent at the time.

12. $83.88
—Being for 25 CD Blanks from Chips and Bits, to
carry out test burns for the ICENet CDRom project.
Mastercard statement is attached.

16. The applicant also intends to see interest incurred
by him for payments on Master Card on behalf of
ICEnet.”

(Exhibit 1)
(The missing numbers reflect the settlement of matters con-

ceded by the respondent. Those items were not argued before
the Commission).

Clearly the most substantial of these claims is that for over-
time.

The applicant has detailed the hours claimed by means of a
record of the duration of his “log on” time on a terminal ses-
sional port. The claim relates to the period from Tuesday 28
October to Friday 21 November. He submits that because of
his inability to access the respondent’s computer files he was
unable to provide further details of overtime worked over the
full period of his employment. Furthermore he notes that the
claim does not take into account substantial amounts of time
spent on weekends and week nights doing administration work
at the office or at home. It does not include travelling time to
and from work to attend to the network system.

In all the claim is for 107 hours 25 minutes of overtime over
approximately 4 week period. The period in which work per-
formed has been calculated is on the basis that overtime was
anything undertaken outside the hours of 8.00am and 4.00pm
week days.

The applicant claims that the necessity to work overtime
arose from the respondents low quality computer hardware.
Although the respondent employed a systems manager the
applicant claims that there were “shortfalls in his technical
abilities”. It is claimed that these factors combined to require
Mr Kangatheran to attend the system out of hours to maintain
the network access for Icenet’s customers. These problems
were variously explained as giving cause to “boot up” the
system and over come the interruption to net access because
of the configuration of six or seven servers and two or three
terminal servers on a poor system foundation.
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With respect to the reimbursement being sought from the
respondent for purchases of equipment and services, the ap-
plicant submits that there was a “general understanding” with
the directors that he would be paid for those items. It had
occurred on other occasions and had applied to other mem-
bers of staff when they made purchases.

Evidence was presented on the necessity for the purchases
of equipment or services from the applicant’s viewpoint and
the records of how debts were incurred. However invoices
were not generally available. Many of the transactions were
claimed to have been completed over the internet.

From the respondent’s viewpoint it is clear that the appli-
cant was employed as an administrator. The document
submitted by the applicant as a record of the contract of em-
ployment properly notes the priority to be given to “invoicing
and enforcing payments by clients” and the need for an “ac-
curate up keep of business records”. He was not the systems
administrator. There was an employee responsible for that side
of the business. Indeed when the applicant commenced em-
ployment those divisions were made clear to him.

It is the position of the respondent that immediately prior to
the applicant’s termination of employment, the business was
failing. This was due in part to the failure to recover debts.
Attempts had been made to sell the business. Mr Kangatheran
had spoken with a prospective buyer on one occasion. There
had been discussions between Mr Richard Di Prospero and
Mr Kangatheran about the point of carrying on the business
when accounts were not being paid. It was the directors’ view
that the way the company was going would bankrupt them.
Accordingly they approached Mr Kangatheran and informed
him that they didn’t need the services of a manager anymore.
Mr David and Mr Richard Di Prospero claim that the inten-
tion had been to discuss a lesser position with him. That never
eventuated. After a few acrimonious words and actions by Mr
Kangatheran which reflected his anger, the applicant walked
out.

From the evidence it appears that in September 1997 Mr
Kangatheran had resigned. (see Exhibit 7). I reject the evi-
dence that the resignation never really came about. At that
time he held the opinion that the company was going broke.
He believed that this business would follow the course of two
other enterprises previously run by the directors. Both had
gone broke. Mr Kangatheran stated that at that time he was
being asked to do things that he believed were not in the com-
pany’s interest. It is also apparent from the evidence that
following the resignation in September 1997 Mr Kangatheran’s
re-instatement was on a trial basis. The period of that trial and
the terms under which it was to operate were never explained.
Nevertheless given Mr Kangatheran’s belief about the status
of the business and the directors’ concerns about its viability,
it is reasonable to conclude that both sides must have held an
apprehension for the immediate future.

As manager Mr Kangatheran must have known or should
have known about the state of affairs. Evidence on drawings
made by the directors, which on the face of it were not exces-
sive, could not be gauged against the extent of outstanding
debts or even the size of current billings which in the direc-
tors’ view were not being pursued appropriately.

It appears that the applicant ran the enterprise as if it was his
own. He took initiatives, purchased equipment and focused
on priorities he decided should be realised.  The directors ap-
pear to have failed to have exercised proper control over the
direction the company was taking or the activities of its man-
ager. He set his own agenda and appears to have been
pre-occupied with maintaining the computer system at the
expense of the administration of the office. The computer sys-
tem was his interest and that pre-occupied his time.

It is difficult to say that an employee subject to a trial period
of employment charged with responsibility for administering
the office when confronted with the fact of the company’s
plight throws a tantrum and walks out, was unfairly dismissed.
In the circumstances of this case the applicant’s actions pre-
vented any further discussion, any appreciation of the
possibility of an alternative outcome or a recognition of what
had gone wrong. To say that the termination was a surprise is
a nonsense. Mr Kangatheran’s evidence is that the company
was going broke, he rejected the direction it was taking and
that he had no confidence in the directors. The relationship

had broken down. The economic hardship he claims that fol-
lowed the dismissal was to a significant extent brought upon
himself by his petulant actions. The claim that the dismissal
was harsh or unfair is rejected.

Mr Kangatheran made it clear at the outset of his employ-
ment with the respondent that his commitment was limited in
the hours he was available to work. He had other interests that
he was pursuing. The document he relies on as evidence of
the conditions of his employment specifies the basis upon
which overtime was to be paid. Further to that during the pe-
riod of his employment prior to October 1997 he claimed and
was paid overtime in accordance with that arrangement.

It is Mr Kangatheran’s evidence that such claims were re-
ally prompted out of frustration at the long hours he was
working. The inference being that the claim did not really
reflect the hours worked. The claim as it presently stands for
payment of 107 hours 25 minutes ($33,940.68) appears to be
based upon a general undertaking that the applicant claims he
was given by the directors that “he would be looked after”.
That commitment, it is claimed was made in the context of a
recognition of the extended hours of work he was undertak-
ing.

It is clear from the evidence that as manager the applicant
had a responsibility to record all liabilities the company in-
curred through overtime. Furthermore he was paid for the
overtime he claimed. This was authorised by the directors.

The claim he now pursues was initially stated to be $7500.
From the evidence this progressively rose through $19,500,
$21,665 to the amended claim of $33,940. It is apparent that
specific authority to work the hours that gave rise to this claim
was not sought. Again it is claimed that there was a general
understanding that the applicant was working some hours but
that there were also efforts by the directors to insist that the
applicant desist from attending to out of hours activities asso-
ciated with the operation and maintenance of the computer
system. First there was a systems administrator whose respon-
sibility it was to attend to such matters and second one of the
directors lived closer to the office and would attend. However
there was at least one occasion when the director was inca-
pacitated and was unable to attend. Mr Kangatheran’s attention
to out of hours computer system work was rationalised on the
basis that he saw that the company was committed to provid-
ing 24 hour net access and unless that was maintained the
business would not hold itself out to be a competent provider.

It is clear that more of the overtime being claimed was ap-
proved in advance. Equally it is apparent that the respondent
knew nothing of it until well after the applicant’s departure
from the company.

It cannot be the case that the contract of employment under
the terms set out in Exhibit 2 gives an open ended commit-
ment to the payment of overtime. As manager the applicant
had a responsibility to administer the office, control costs and
regulate the performance of staff including his own. To now
claim as a contractual entitlement an amount as payment not
only lacks merit but is an indictment of his performance as
manager.

The jurisdiction of the Commission with respect to contrac-
tual entitlements is limited to entitlement under the contract
of service. The claim does not qualify on that ground given
the absence of authority necessary to incur such an expense.

However the claim is really pursued on the basis that under-
takings were given to “look after” the applicant in recognition
of his commitment. On the premise that the work done out of
hours benefited the company, that the undertaking to see that
he was rewarded can be implied from the term “that he would
be looked after” and that the overtime was performed in the
expectation that such a commitment would be realised, the
applicant may have a claim in quantum meruit. But that is not
a contractual benefit under the statute and cannot be pursued
in this jurisdiction. The claim pursuant to overtime under
s29(1)(b)(ii) is dismissed.

Finally on those matters relating to reimbursement for goods
and services purchased by the applicant, there is no entitle-
ment expressed in the contract of service to ground the claim.
It is argued that such a term is to be implied from the arrange-
ments entered into by the respondent from time to time when
payments for such purchases were made. However it is also
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the case from the evidence that the directors repeatedly told
the applicant not to incur debts without prior authority and
when such debts were incurred to provide receipts. Consist-
ent with the apparent attitude of the applicant to attempts to
curb his activities, he ignored their directions. It hardly be-
hoves him now to complain that the respondent has failed to
discharge its liability to him. As already noted it appears that
he acted in the belief that he knew that was best for the com-
pany and that was the course he would pursue whether the
directors liked it or not.

It is noted that the contract of employment which regulated
Mr Kangatheran’s services contained the provision that he
would not obtain a list of Icenet’s clients to contact should he
leave the respondent’s employment. Mr Kangatheran’s evi-
dence is that in response to the assertion that he was soliciting
clients of the respondent within days of ceasing employment,
the applicant acknowledges that he had sent an email to the
respondent’s client base. Much of what the applicant says lacks
credibility.

Notwithstanding the determination that the claims for out-
standing contractual benefits must fail, there is recognition
by the respondent that reimbursement of $94.90 for the pur-
chase of a micro cassette recorder is appropriate.  To this I
would add the $12.00 for films and $83.88 for CD blanks.
This arises from concessions made in the course of hearing.

In dismissing all of the claims it is noted that while the ap-
plicant seems to have acted in a manner inconsistent with the
objectives and directions of the company, the directors, ap-
pear to have failed to exercise sufficient control over their
manager. They failed to act in a decisive manner when cir-
cumstances demanded.

Appearances:Mr Walker on behalf of the applicant
Mr Heitman (of Counsel) on behalf of the respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Bharathan Kangatheran

and

Icenet Pty Ltd.

No. 2173 of 1997.

3 March 2000.

Order.
HAVING heard Mr B. Walker on behalf of the applicant and
Mr K. Heitman (of Counsel) on behalf of the respondent the
Commission, pursuant to the power conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) C.B. PARKS,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Danuta Regina Karnicki

and

Michele Shilkin trading as Michele’s Creative Music.

No. 1508 of 1998.

19 November 1998.

Reasons for Decision.

(Given extemporaneously at the conclusion of the
submissions, as edited by the Commissioner.)

COMMISSIONER C.B. PARKS: Danuta Karnicki (the ap-
plicant) has referred to the Commission the complaints that
she was unfairly dismissed from her employment as an early

childhood music teacher on 17 July 1998, and that the respond-
ent failed to allow her benefits to which she was entitled under
her contract of employment. In remedy the applicant claims
“damages” for the unfair dismissal, and the recovery of moneys
in relation to “Accured (sic) annual leave, Teacher’s Kit, Key-
board, Petrol expenses, and Payment in lieu of notice”.

Michele Shilkin (the respondent) denies that she unfairly
dismissed the applicant, or dismissed her at all, and asserts
that the applicant resigned from her employment. The Notice
of Answer and Counter Proposal filed by the respondent does
not respond to the allegations that the applicant had not been
allowed benefits under her contract of employment.

The applicant tendered into evidence three undated docu-
ments (exhibits 1, 2 and 3) issued to her by the respondent
which contain a statement of several obligations and entitle-
ments applicable to the applicant and appropriate to a contract
of service. Two of these documents state “The Kit (equip-
ment) will be provided by Michele’s Creative Music”, and
that “The keyboard must be bought by you or hired” however
none contain any reference to the other three alleged contract
benefits claimed by the applicant. Early in proceedings the
Commission established with Ms Karnicki that no oral ar-
rangement had been made between the parties in relation to
the contract benefits claimed, and that save for the kit and the
keyboard mentioned in the written documents, she claimed
the other benefits on advice and did not understand what they
meant. Ms Karnicki elected to purchase the kit and the key-
board referred to in the written documents. Upon the plain
words of the exhibits she was not required to do so and no
provision is made for recompense should she make such pur-
chases. Hence at the outset the applicant failed to establish a
prima facie case that the claimed benefits arise from her con-
tract of employment and hence the Commission declared that
the respondent was not required to answer the contract ben-
efit allegations, and secondly that they would be dismissed.

It is common ground that upon the completion of the train-
ing required by the respondent the applicant would qualify to
earn greater remuneration. Ms Karnicki, having commenced
employment with the respondent on 8 July 1997 understood
she had completed the necessary training upon the comple-
tion of 12 months ie 7 July 1998, and she expected to be
formally advised of that, and that there would be an arrange-
ment entered into which provided her with higher
remuneration. Those expectations were not however realised.

On 17 July 1998 the respondent held a meeting with a
number of music teachers, including the applicant, where a
proposal to introduce a different operating system and remu-
neration structure was tabled. At that meeting Ms Karnicki
sought to address several concerns, all of which were peculiar
to her situation, and the respondent declined to deal with those
personal matters at the meeting. Mr Bubb who addressed the
meeting on behalf of the respondent, and who represented the
respondent in these proceedings, told the Commission from
the bar table that, firstly what he presented to the meeting on
the day was a proposal and it was made plain that that was its
status and it would be discussed further with the teachers, and
secondly, that the matters peculiar to Ms Karnicki would be
discussed with her on the following day. Ms Leah Marie
Osborn, the former office manager for the respondent, told
the Commission that she attended the meeting on 17 July 1998
and confirmed that what was put to the teachers was in the
form of a proposal and that it was to be discussed further, and
in addition Ms Karnicki was told that the matters she had raised
would be discussed with her the following day, however the
applicant declared she was not going to remain and departed
the meeting before it concluded. Ms Osborn says that attempts
were made the following day to arrange a meeting with the
applicant, and in days subsequent, but to no avail. Ms Karnicki
is said to have visited the workplace “a couple of weeks later”
but no meeting occurred and she did not return to work for the
respondent after 17 July 1998.

There were two events prior to the meeting of 17 July 1998
which Ms Karnicki says caused her to doubt her trust in the
respondent. Hence at the meeting she sought to satisfy herself
as to terms and conditions of employment applicable to her
however what was being said by the respondent did not align
with what she understood to be her current entitlements. She
concluded that the respondent did not intend to honour her
existing employment terms and conditions.
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The Commission is satisfied that on 17 July 1998 Ms
Karnicki misunderstood what the respondent had explained
and misinterpreted the intentions of the respondent. It is plain
on the evidence that the respondent tabled a proposal for dis-
cussion and indicated that was the case and did not in any
way present the material information as a fait accompli. The
Commission is also satisfied that the respondent made attempts
thereafter to meet with the applicant with a view to address-
ing her concerns however she was not prepared to do so.

I find that Ms Karnicki abandoned her employment and she
was not in any way forced to do so, and hence there was no
dismissal upon which to ground her application. The applica-
tion is therefore dismissed.

Appearances:Ms D. Karnicki on her own behalf
Mr W. Bubb on behalf of the respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Danuta Regina Karnicki

and

Michele Shilkin trading as Michele’s Creative Music

No. 1508 of 1998.

1 March 2000.

Order.
HAVING heard Ms D. Karnicki on her own behalf and Mr W.
Bubb on behalf of the respondent the Commission, pursuant
to the power conferred on it under the Industrial Relations
Act, 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) C.B. PARKS,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Robert Allan Knowles

and

Dale Alcock Homes Pty Ltd.

No. 1959 of 1998.

28 February 2000.
Reasons for Decision.

COMMISSIONER C.B. PARKS: This is an application un-
der ss 7G and 29(l)(b)(i) of the Industrial Relations Act, 1979
(the Act) by which Mr Robert Knowles (the applicant) alleges
that he was harshly, oppressively and unfairly dismissed by
Dale Alcock Homes Pty Ltd (the respondent) on or about 19
October 1998. The applicant does not seek reinstatement but
seeks compensation as a remedy, in the event that the Com-
mission upholds his claim.

The respondent contests the claim and denies that the appli-
cant was harshly, oppressively or unfairly dismissed.

The applicant called six witnesses to give evidence in sup-
port of his claim, including his own testimony. The respondent
called five witnesses in support of its defence to the applica-
tion. The entire evidence before the Commission was extensive.

The respondent is a residential house building company that
operates solely in Western Australia. The company has main
offices in Osborne Park and builds in the metropolitan and
country areas of Western Australia.

The applicant commenced work with the respondent as a
Building Supervisor on or about 20 May 1993. His duties
required him to supervise the construction of residential houses
in the southern metropolitan region of Western Australia. He
was provided with a company motor vehicle in order to fulfil

these tasks. The applicant’s working hours each week varied.
As at termination he was paid a salary of $50,000 and as a
part of his remuneration package, had the unlimited use of the
company motor vehicle.

According to the applicant, the events that led to the termi-
nation of the employment relationship commenced in or about
January 1998, when the applicant claims to have started suf-
fering from work related stress.

The respondent claims that due to changes in the working
environment through the implementation of an accredited
quality assurance system there is a greater onus upon build-
ing supervisors to be more accountable for their working. The
changes involved the implementation of universal paperwork
amongst building supervisors, sub contractors and sales staff.
During this period the respondent inserted another level of
supervision for the building supervisors, Mr I Brown. This
provided that the applicant was more closely monitored with
regard to the standards implemented through the quality as-
surance.

As is common with claims such as this one there is agree-
ment as to the events that took place leading up to the dismissal
but there is a difference in the interpretation of these events
and the importance of them upon the dismissal.

It was conceded by both parties that prior to 1998 the work-
ing relationship between them had been satisfactory. The
applicant had remained in the same position for the period of
his employment with the respondent but had been reallocated
from the northern suburbs to the southern metropolitan re-
gion during 1996.

Counsel for the applicant argued that increased stress was
placed upon the applicant by the respondent during the pe-
riod of 1998. This stress had been brought about through
increased demands placed upon the applicant through the
implementation of the new quality assurance procedures and
unrealistic completion dates, provided to the house owners
by the respondent, for some houses within the applicant’s re-
sponsibility.

On the whole the applicant believed that while he did not
follow the procedures to the rule, he was performing and com-
pleting his job to a good standard.

Counsel for the respondent submitted that the respondent
had counselled the applicant a number of times throughout
the year of 1998 about performance issues and the necessity
to make adequate changes in the use of particular documents.

The applicant undertook a period of four weeks leave in
December 1997 and during this period Mr O’Rouke, who had
recently been appointed Construction Manager, managed and
surveyed the applicant’s jobs and designated area of responsi-
bility. The respondent claims to have received complaints from
clients about the construction standards applied to their houses
and it was these complaints that led to continued close super-
vision of the applicant.

It appears on the evidence that throughout the period of Feb-
ruary to October 1998 there were four main incidents that led to
the applicant’s dismissal. The first incident was in 1998 when
the applicant returned from leave and was reprimanded by Mr
O’Rouke for failing to comply with company policy and proce-
dure. The second incident occurred in March pertaining to 74
Sunland Avenue, South Yunderup the third occurred in July on
a property located at Halls Head, and the forth was with regard
to a property, 15 Cooranga Road, Falcon.

Whilst there were other incidents dealt with by the indi-
vidual members of management and these will be considered,
it is these four main incidents that characterise the problems
being experienced during this period.

Whilst in reaching my decision in this matter I have had
regard for all of the evidence before the Commission, for the
purposes of these reasons, I only propose to refer to those
aspects of the evidence that I consider relevant to the central
issues raised in the proceedings.

On behalf of the applicant, evidence was adduced from six
tradesmen who had at varying times worked under the super-
vision of the applicant. The witnesses were Mr Hughes, a
bricklayer, Mr Jeffrey Ballantyne, a former employee of the
respondent who was a bricklayer, Mr Scott Beard, a plasterer,
Mr G Dawson, a carpenter, Mr Russell Wolfenden, a plasterer
and Mr Tom Marshall, a carpenter.
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Mr Hughes had prepared a letter (exhibit 3) that attests to
his experience working with the applicant and specifically his
involvement with the applicant on site at Lot 15 Gooranga,
Falcon.

In cross-examination Mr Hughes stated that he had discussed
the contents of the letter with the applicant. In general, his
evidence and the contents of the letter are based on an assess-
ment of a former working relationship whereby the applicant
directed work to the witness.

Mr Ballantyne and Mr Beard both individually signed
statements (exhibits 4 & 5) that discussed some personal
attributes of the applicant, including his integrity. The
witnesses claimed to have known the applicant for 5 years
in a work capacity.

In cross-examination Mr Ballantyne and Mr Beard provided
evidence that Mr Hughes had been the author of the state-
ments which they signed.

The evidence adduced from the remaining witnesses dealt
with specific incidents that had occurred whilst their work
was supervised by the applicant. That evidence was of per-
sonal nature pertaining to the applicant’s character and not
specifically relevant to the work performance issues raised by
the respondent.

The respondent first employed the applicant in May 1993.
His total period of employment with the respondent was
slightly in excess of five years and five months. He testified
that prior to January 1998 his working relationship with Dale
Alcock Homes was a positive one. He gave examples where
the respondent had bestowed upon him awards and commen-
dations for his work.

In or about January 1998 the applicant returned from
annual leave and said that Mr O’Rouke called him in to
the office where they discussed concerns that Mr O’Rouke
had with the record keeping on the files, the need for ap-
propriate paperwork to be completed for the individual
jobs, the over booking of tradesmen on sites, the use of
prohibited materials on the sites such as “plasterer’s dark”,
and the lack of bins on site. There is some contention as
to the content and veracity of this conversation between
the applicant and Mr O’Rouke.

The applicant conceded that he knew that he was required
to complete certain paperwork for all files but stated that it
was a busy Christmas period just prior to his annual leave and
he had not had time to complete them.

At this point I observe that the applicant said that it was his
intention to complete the paperwork. This is however, some-
what at odds with the view of the company who describe the
checklists and paperwork as designed to be done progressively
while inspecting the sites.

The applicant gave evidence about the second incident of
concern, pertaining to 74 Sunland Avenue, South Yunderup
and explains the matters of complaint were not his fault but
rather that of the drafting department. The clients had com-
plained about the verandah not being finished to specification
however they had moved some of their furniture into the house
prior to paying for the house, and according to Mr Knowles
they raised their complaints in order to provide themselves
with an angle to stall payment.

The respondent claimed that it was through negligence and
poor planning by the applicant that the house owners gained
access to the house.

The third incident concerning, 11 Kestral Close, Halls Head
the applicant claimed that the owners were dissatisfied with
the tiling in their house and after some telephone calls and
retiling the applicant claimed that the matter had been dealt
with. The client however, then called the office again and com-
plained to Mr Willis, Building Manager. This in turn was
brought to the attention of Mr O’Rouke, Construction Man-
ager and he and Mr I Brown, Senior Building Manager and
the applicant inspected the house with the clients.

During the course of this inspection management raised some
other concerns they had with the finish of the house. The ap-
plicant conceded that there was work not completed to the
required specifications and standard of the respondent.

The applicant claims that the clients were complaining about
minor matters regarding the house and that these matters was
easily sorted out.

Finally, the applicant conceded there were greater problems
on the Cooranga Street, Falcon site, however he had raised
them with the respondent early in the development and had
been ignored. This was a double storey house that the appli-
cant says had been undercosted and this caused him undue
pressure. He further contends that there were costing prob-
lems with the bricklayers that had to be resolved directly
between the bricklayers, Mr C Willis and Mr D Alcock.

The client approached the respondent and was concerned
that the height and level of the block was not what had been
specified. The applicant claims that there was a difference
between all the site plans and he claimed that this was not
uncommon and was later identified as not the fault of the ap-
plicant or respondent.

However, further problems eventuated with the bricklayers
requesting more money for this site and further complications
with shire approval, according to the applicant, put the project
2 weeks behind in schedule.

Once again the clients were concerned and called Mr Willis
and he and Mr W Garside inspected the property with the
applicant. Mr Willis stated that he went to the site and had
discussions with the applicant regarding an additional pay-
ment to the bricklayers. The applicant however, stated that the
discussions were unresolved and that he had clearly expressed
his concerns about the costings for the bricklayers.

Further to this the bricklayers refused to do the work for the
additional $500 proposed by Mr Willis and wanted $1800.
On or about 15 September 1998, an invoice was received by
the respondent for $1300, $1800 less the original $500 and
Mr Willis telephoned the applicant. The applicant says that
the call was aggressive and he did not believe that the con-
cerns raised were his fault. He claims that he informed Mr
Willis that he had raised his concerns about this property to
Mr O’Rouke in the weekly meetings and had been ignored.

I here observe there were other incidents of concern for the
respondent. Management felt that the applicant was solely
responsible for the extensive problems they identified regard-
ing this site. The evidence of Mr Willis is extensive on this
point.

In response to the rest of the allegations in relation to the
work of the applicant, he concedes that he was warned that
his performance needed to improve and that he needed to toe
the line, although he did not agree such was warranted.

The applicant attended weekly and fortnightly meetings with
peers and supervisors. It was during these meetings that is-
sues pertaining to difficulties with tradesmen and the costing
of jobs and materials were raised and the applicant says that
he was an active participant in these meetings and did not
have any problems with Mr O’Rouke or Mr Willis in these
meeting prior to December 1997. However in cross examina-
tion the applicant conceded that Mr O’Rouke had called him
in to his office on a number of occasions to discuss his dissat-
isfaction with the applicant’s work performance.

A matter that the applicant placed some emphasis on was
what he saw as the excess supervision of his work by Mr
Brown, the applicant believed that the respondent had directed
Mr Brown to “check up on him”. I observe that Mr Brown
states that he was closely supervising all building supervisors
and he created a report for all of the managers and provided
that report to Mr O’Rouke and to the individual building su-
pervisors. The applicant was displeased with the reports and
often disagreed with their content.

The applicant also said that sometimes Mr O’Rouke was
positive with him and that he was well aware of the distinc-
tion between formal warnings and mere communications as
to work matters.

The evidence of the respondent centres around incidents
that occurred between the period of January 1998 until the
applicant’s dismissal in October 1998. As I have previously
stated there is little contention between the parties as to the
events of this case, but rather the interpretation and effect of
the performance of the applicant upon the overall operations
and pressure that it placed upon the respondent.

The respondent called five of its employees to give evidence,
Mr C Willis, Building Manager, Mr D O’Rouke, Construc-
tion Manager, Mr W Garside, Mr I Brown, Senior Supervisor
and Mr B Emery, Supervisor. All witnesses filed a witness
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statement with the Commission in accordance with the Com-
mission’s order of 5 February 1999.

Mr Colin Willis, Building Manager and the most senior
member of the company called to give evidence, informed the
Commission that he had been approached by some clients of
the respondent regarding house construction supervised by
the applicant. Mr Willis says that such caused him concern
and hence, in or about December 1997, he directed Mr
O’Rouke to supervise the applicant more closely.

After receiving feedback from Mr O’Rouke and further com-
plaints from customers he felt it was necessary to inspect the
applicant’s work for himself. In early June 1998 Mr Willis
accompanied the applicant on the job inspecting sites within
the applicant’s region. He found that the applicant, despite
being informed by Mr O’Rouke in January was still failing to
follow company procedure, further to this Mr Willis reiter-
ated his dissatisfaction with the applicant’s work standard and
lack of following company policy.

In the witness statement tendered in evidence Mr Willis states
that he raised specific issues pertaining to the presentation of
sites and the lack of paperwork.

Mr Willis, next became involved in this matter when in July
the applicant was due for a pay review. Mr Willis and Mr
O’Rouke had a meeting with the applicant and informed him
that due to his lack of performance during the last 6 months
his remuneration would not be increased. Mr Willis claims
that the applicant was the only supervisor that did not receive
a pay increase that year.

Finally, Mr Willis became involved in relation to 15
Cooranga Road, Falcon in August 1998 when the client com-
plained about the workmanship and the completion date of
this house. The witness claimed that he arranged to meet the
applicant at the site and that he arranged for Mr W Garside to
accompany him.

Mr Garside provided evidence to the Commission regard-
ing this day which supports the evidence provided by Mr
Willis.

Mr Willis claims that there were problems with payment
and costings for the bricklayers, timeframes for construction
and when he arrived at the construction site he was disap-
pointed to see that the ongoing problems the respondent had
identified eight months prior had not been rectified. There
were still company standard paperwork and policies that were
not being adhered to.

Further to the ongoing problems experienced by the respond-
ent there were some additional concerns on this site relating
to the location of the bricks and the difficulty that the brick-
layers were going to have in moving the bricks to high ground
on the housing site.

When Mr Willis spoke with the applicant while on site in
the presence of Mr Garside, and Mr Hughes the bricklayer,
about the problems with this particular site he states that he
was firm and clear about his dissatisfaction, he claimed that
the applicant made excuses for the problem with the bricks
and could not accept the enormity of the situation.

Mr Willis claims he discussed with Mr Knowles that the
further payment for this job would be $500. On or about 15
September 1998, Mr Willis received a further claim from the
bricklayers for $1300. It came to light that the applicant had
authorised this payment without consultation with Mr Willis.

Mr Willis claims that he asked further questions regarding
some problems he had identified while on the site previously
and was disappointed that they had not been addressed. He
claims that he expressed this dissatisfaction in a firm manner
and told the applicant that “you are not doing the job that you
are being paid to do”. He claims the applicant did not respond.
Mr Willis further went on to say that—

“You’re the most experienced Supervisor and I am ex-
pecting you to show some leadership. I expect you to
have the least problems........”

He also stated that he said—
“I do not want you to be part of our future unless you toe
the line, and this means doing things the Dale Alcock
way and not Rob Knowles way which means doing things
the Dale Alcock way and following all of our procedures,
using materials and products we support, and supporting

Dean and following our system. What I am seeing now
does not give me confidence. I can’t see any of it. I need
to be convinced. You need to convince me. I suggest that
you think about this over the weekend and see if you
want to have Dale Alcock as part of your future. I don’t
want you back unless it is for the right reasons. You think
it over the weekend and give me a call and let me know
what your decision is.” (Affadivit, Colin Willis, page 19)

On the Monday Mr Willis called the applicant and was in-
formed that he did intend continuing service with the
respondent. Mr Willis states that he informed the applicant
that he was pleased and that the parties would put the issue on
Friday behind them.

After this discussion Mr Willis approached Mr O’Rouke
and requested that he keep a close eye on the applicant and
requested that he be kept informed of the applicant’s progress.

In or about October 1998 Mr Willis became aware that the
applicant was still under performing in his job and that proce-
dures, policy and paperwork were still not being completed to
standards required by the respondent.

This information came to the attention of Mr Willis through
client complaints and report back meetings with Mr O’Rouke.
The customer complaints received by the respondent during
this period were filed in evidence attached to the witness state-
ment of Mr Willis.

During the first week of October Mr Willis states that he
directed Mr O’Rouke to terminate the services of the appli-
cant due to poor performance and reluctance to work within
company policy and guidelines.

Mr Willis said that he took the view that the issues raised by
Mr O’Rouke with the applicant related to legitimate perform-
ance matters. It was his opinion that it was these matters that
were the source of tension between the applicant and Mr
O’Rouke. Whilst he was aware of the personal tension be-
tween the applicant and Mr O’Rouke in relation to the specific
issues that the applicant raised, he said that it was the compa-
ny’s concern to provide the applicant with appropriate support
and assistance.

Mr O’Rouke was the second witness called and also ten-
dered a witness statement. Mr O’Rouke was the applicant’s
direct supervisor during 1998 and gave evidence in relation to
the ongoing concerns he had with the applicant’s perform-
ance.

Mr O’Rouke gave evidence that he managed the applicant’s
work area while he was on leave during the Christmas period
of 1997. He says that he was made aware of a number of
problems with the applicant’s work and arranged to meet with
him when he returned from annual leave.

Mr O’Rouke testified that the main areas of concern for the
respondent regarding the performance of the applicant was
the need for greater recording of site paperwork, improved
communication between levels of management; and better site
cleanliness and signage.

The next area of concern that Mr O’Rouke raised with the
applicant involved a pre-handover meeting for a house in the
applicant’s area of supervision. This occurred on 6 February
1998, the respondent had been contacted by the clients and
informed that they no longer wanted to deal with the appli-
cant and they requested that Mr O’Rouke handle their affairs
with the respondent from then on.

There was another incident on 9 February 1998 which in-
volved a supplier, Direct Glass who are suppliers to the
respondent in other areas of the metropolitan and country area.
Mr P Melanko telephoned Mr O’Rouke and complained that
the applicant was not following the established procedures
and time was being wasted because the applicant was not pro-
viding adequate lead times. Mr O’Rouke then approached the
applicant with this complaint however, the applicant denies
this was a valid complaint and that there were problems in
this area.

The next incident that was brought to the attention of Mr
O’Rouke occurred in March 1998, the owners of a property at
74 Sunland Avenue, South Yunderup. The owners were refus-
ing to pay for the house complaining of problems with the
verandah and structural problems with the building. Once again
when Mr O’Rouke approached the applicant with this com-
plaint the applicant denied that there were problems in this
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area and informed Mr O’Rouke that things were under con-
trol. However, it was obvious to Mr O’Rouke that things were
not under control and he informed the applicant of this.

A further incident occurred in July 1998, when in relation
to 11 Kestral Avenue, Halls Head the owners telephoned Mr
O’Rouke, and said they were unhappy with the finish of their
house and the standard of completion. Mr O’Rouke ascer-
tained that the owners had previously made complaints to Mr
C Willis. Mr O’Rouke arranged to meet the applicant and the
owners at the site, during this meeting the owners highlighted
their concerns. Mr O’Rouke says that he considered their com-
plaints valid and felt that they should have been obvious to
the applicant. When Mr O’Rouke raised with the applicant
that he was disappointed, the applicant stated that he had ad-
vised the trades persons to do the work but they had failed.

I note that this version of events was supported by the appli-
cant in his evidence in cross-examination.

Mr O’Rouke gave further evidence about the weekly and
fortnightly meetings that the applicant was required to attend.
Within these meetings the applicant was required to provide
relevant company paperwork to Mr O’Rouke informing him
of the progress and status of the housing projects within his
area. Mr O’Rouke gave evidence that during the period of
January to October there were a number of occasions whereby
the applicant was counselled about the inaccuracies with the
paperwork and company computer system and the actual sites.
An example was when Mr O’Rouke said he was required to
raise in the meeting the need for roof loads to be delivered to
site to coincide with the roof being built, the applicant had
denied in the meeting that he had ordered these items too early
and Mr O’Rouke later showed him on the office computer the
several occasions when this had occurred.

Mr O’Rouke also gave evidence about the incident of Lot
15 Cooranga Road, Falcon. His evidence was not in contest
with the evidence of Mr Willis.

Mr O’Rouke had been directed by Mr Willis to supervise
the performance of the applicant closely after the problems
that had been experienced during the past months.

During the period February to October 1998, Mr O’Rouke
continued to receive information by way of client and sup-
plier complaints and notes from Mr Brown regarding aspects
of the applicant’s performance. It was Mr O’Rouke’s evidence
that through his independent assessment of the issues raised,
there were legitimate performance issues that needed to be
addressed in his opinion. It was also his view that the respond-
ent’s responses, in terms of his performance management of
these matters with the applicant, was appropriate and was con-
sistent with the company obligations.

On or about 9 October 1998, a client had called to complain
about her property at 75 Gem Way, Melross. Mr O’Rouke and
Mr Garside arranged to meet the applicant at the house and
upon arrival observed that in fact there was a major problem.

At the conclusion of this inspection Mr O’Rouke said in
evidence that he spoke privately with the applicant and in-
formed him that he was of the view that he no longer believed
the applicant showed respect for the company. The applicant
conceded that this is correct. Mr O’Rouke said to the appli-
cant that in light of the previous months and his current view
that he was left with no option but to dismiss him and handed
him a prepared final payment.

The three further witnesses called by the respondent sub-
stantiated the evidence adduced from Mr Willis and Mr
O’Rouke.

Where there is inconsistency in the evidence between the
applicant and that of Mr O’Rouke and Mr Willis I prefer the
evidence of the Mr O’Rouke and Mr Willis. The applicant
showed a lack of accurate interpretation of the events when
cross examined, and on many occasions conceded that the
respondent’s version of the events was the accurate version. I
do not believe that the applicant was deliberately misleading
the Commission but believe that he held a different interpre-
tation of the events and did not adequately understand the
enormity of his actions.

I am satisfied that the respondent’s actions in attempting to
deal with the applicant’s concerns were wholly inconsistent
with any assertion that the respondent had deliberately em-
barked upon a course of conduct designed to force the applicant

to resign, or that the respondent otherwise engaged in a course
of conduct so as to destroy or seriously damage the relation-
ship of confidence and trust between the employer and the
employee so as to leave the applicant with no real option but
to leave the employment. In my opinion, much of the evi-
dence, objectively considered, admits of a contrary conclusion.
In particular the steps taken through Mr Willis, and indeed
actions undertaken by Mr O’Rouke, show continued support
and encouragement for change within the applicant’s work-
ing environment and does not support any finding to the effect
that the respondent was in some way surreptitiously attempt-
ing to force the applicant to leave. If that were the case, one
would have thought that the respondent would not have taken
any of the steps that it did take, in an endeavour to assist the
applicant.

The central issue in this case is the conduct of Mr Knowles,
as against what may be regarded loosely as informal prac-
tices, at the discretion of the building supervisor in managing
their own area of responsibility.

The principles applicable to determining matters such as
these are well established. It is trite to observe that an em-
ployer has a legal right to terminate an employee’s contract of
employment and the employee has the right to also terminate
the contract. The test is whether the right of the employer has
been exercised so harshly or oppressively as to constitute an
abuse of that right: Miles v Federated Miscellaneous Workers
Union of Australia, Industrial Union of Workers, Western Aus-
tralian Branch (65 WAIG 385); North West County Council v
Dunn (126 CLR 247 at 262). Put another way, did the em-
ployee “receive less than a fair deal”: Re Loty and Holloway
v The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers ([1971] AR (NSW) 95 at 99).

In considering a claim such as the present, it is not for the
Commission to assume the managerial role, but to review the
dismissal objectively and consistent with the Commission’s
duty pursuant to s 26(l)(a) and (c) of the Act: North West County
Council (supra),- Re Barrett and Women’s Hospital, Crown
Street ([1947] AR (NSW) 565 at 566-567). Additionally, a
dismissal must be viewed in the context of the practical sphere
of employer and employee relations and the relevant statutory
provisions applied in a commonsense way: Gibson v Bosmac
(60 IR 1), Salvachandran v Peteron Plastics (62 IR 371). This
involves consideration of the dismissal, not only from the view-
point of the employee: Sangwin v Imogin (40 AILR 3-388).

Furthermore, there is always a difficulty in cases such as
this, in which a practice has developed in the workplace, and
then changes occur at the instigation of the respondent for
improved working arrangements. It is often a case of degree,
as to whether or not someone has crossed the point between
reasonable and unreasonable conduct.

In my opinion, Mr Knowles’ conduct, as outlined in Mr
Willis’ and Mr O’Rouke’s evidence, went beyond the bounds
of reasonableness. In my view, Mr Knowles clearly failed to
adhere to company policy and procedure. It was common
ground that Mr Knowles worked in a supervisory capacity.
This is all the more relevant to his course of conduct. In my
opinion, this conduct is sufficient to warrant dismissal.

I am satisfied that prior to termination, Mr Knowles was
given a fair and reasonable hearing by the respondent and an
opportunity to put to the respondent any explanation or miti-
gating circumstances in relation to his conduct. In all the
circumstances, I am far from satisfied that in this case the
respondent has abused its right to terminate the employment,
as a matter of equity and good conscience.

Whilst I have sympathy for the situation in which the appli-
cant found himself, I am not able to conclude, having carefully
considered all of the evidence and the submissions, that the
applicant was dismissed harshly, oppressively or unfairly.

The application is therefore dismissed.
Appearances: Mr G. Wells (of Counsel) on behalf of the

applicant
Mr I. Mossenson (of Counsel) on behalf of the respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Robert Allan Knowles

and

Dale Alcock Homes Pty Ltd.

No. 1959 of 1998.

28 February 2000.
Order.

HAVING heard Mr G. Wells (of Counsel) on behalf of the
applicant and Mr I. Mossenson (of Counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) C. B. PARKS,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Susan Catherine Jean Kouw

and

Rural & Metro Realty Pty Ltd.
No. 359 of 1999.

COMMISSIONER A R BEECH.
21 January 2000.

Reasons for Decision.
THIS is an application by Mrs Kouw alleging that she has
been denied benefits to which she is entitled under her con-
tract of employment. Mrs Kouw was employed as a real estate
agent between October 1996 and December 1998. Her claim
is able to be conveniently divided into three parts for the pur-
poses of this application. The first part is her claim for
commission on the sale of three properties. The second and
third parts concern properties for which the rate of commis-
sion was separately set.

The issue which arises for determination in the first part of
her claim is what were the terms of her contract upon which
she relies. Mrs Kouw states that, in relation to these three prop-
erties, she was entitled to be paid commission at the rate of
46.5% for the listing and selling of the properties. There is a
dispute between the parties regarding the rate of Mrs Kouw’s
commission. Her evidence is that throughout her employment
the rate at which she was paid commission was 46.5%. The
respondent’s evidence, however, is that the rate of commis-
sion agreed upon at the time Mrs Kouw commenced
employment was 18.6% for listing the property and obtaining
authority to sell, 18.6% for introducing the purchaser and
undertaking inspection of the property and 9.3% for partici-
pation, writing up contracts and assisting in negotiations. After
the termination of employment the agent would be paid 50%
of the usual entitlement for any written up sale that was still
conditional at the time employment ended, 75% of the usual
entitlement for any written up sale that was unconditional and
no commission for any sale that was not fully written up until
after the employment ended. None of the terms of Mrs Kouw’s
employment was recorded in writing.

The principal of the respondent’s business is Mr Don Copley.
He has been the principal for 21 years. It is his evidence that
when he employed Mrs Kouw he definitely explained the com-
mission structure to her. However, I find from his evidence
that he has no actual recollection of having done so. He is
unable to recall whether he did so over the telephone or at a
subsequent meeting between him and Mrs Kouw. Mr Don
Copley is not even sure whether Mrs Kouw had been em-
ployed over the telephone. He is not sure exactly what took
place at the time of Mrs Kouw’s employment. For her part,
Mrs Kouw disagrees that there was a discussion about the rate

of commission when she was employed. However she, too,
does not really remember the actual commission rate which
was discussed and agreed at the time. In summary, therefore,
the evidence before the Commission from both Mrs Kouw
and Mr Don Copley is that neither of them can specifically
recall the commission structure which was agreed when she
was employed.

The difficulty arises because, as a matter of practice during
her employment, the respondent paid commission to Mrs
Kouw at the rate of 46.5%. Mrs Kouw’s evidence is that she
was always paid the full commission other than for a con-
junctional sale. Although Mr Don Copley doubted her
evidence, it is quite consistent with the evidence of Mr Rob
Copley. As Mr Rob Copley made clear, the respondent paid
Mrs Kouw at 46.5% because, although on some sales Mrs
Kouw did follow up work and on other sales she did not, “eve-
rything was going well” and the respondent was not going to
take 9.3% off the commission. To do so would probably cause
disharmony among the representatives.

On the evidence, therefore, it is not straightforward to de-
termine the terms of the commission structure in Mrs Kouw’s
contract of employment. It is necessary to do so, however,
because her claim in the Commission is that she has not been
paid a benefit to which she is entitled under her contract of
employment. I find that it would be unlikely that the rate of
commission by which she would be paid for her work was not
discussed at all at the time the respondent employed Mrs Kouw,
whether she was employed over the telephone or at a later
meeting. Therefore, I find that it was discussed. Further, on
the evidence before me it is more likely than not the rate of
commission which Mr Don Copley discussed with Mrs Kouw
was the rate he described in these Commission proceedings,
because his evidence is that it is the commission structure
which he applies generally to the agents he employs unless a
special commission arrangement is established for particular
properties. He was not cross-examined on that part of his evi-
dence and I have no reason not to accept it. Accordingly, I am
inclined to accept Mr Don Copley’s evidence on the point.
Nevertheless, I also find as a fact that, as a matter of practice,
the respondent paid Mrs Kouw the full commission of 46.5%.
I do not know of a valid reason why the respondent should
now be able to insist upon the proportionate rate of commis-
sion. While Mrs Kouw is now no longer an employee, the
claims she makes are for work performed whilst she was an
employee. Although there is some suggestion in the evidence
which would permit the conclusion that “everything” was not
well between the parties at the time Mrs Kouw resigned, those
suggestions do not provide a basis in fairness for the respond-
ent to now ignore the fact that it paid her the full commission.
For example, although she commenced work for a competitor
real estate company after she ceased employment there is no
evidence at all to support the evidence of Mr Don Copley that
Mrs Kouw had commenced her new employment prior to her
resignation from the respondent. Indeed, on her own evidence,
she commenced her new employment on 17 December, 6 days
after she resigned from the respondent. Accordingly, the rate
of commission applicable to these three properties is the 46.5%
rate paid by the respondent during the course of her employ-
ment.

It follows from the above, however, that it was also part of
Mrs Kouw’s commission structure that after termination she
would receive none, or 50 %, or 75 %, of the commission
otherwise due and payable. I make this finding contrary to the
evidence of Mrs Kouw that if this provision had been part of
her contract of employment she would not have resigned with
sales owing. The fact remains that Mrs Kouw cannot recall
precisely what was discussed by way of commission struc-
ture. It may well have been part of her commission structure
but she cannot recall. There is no evidence that she discussed
the issue with the respondent prior to her decision to resign.
Further, the timing of her resignation may have been influ-
enced by what she described as a breakdown in communication
between herself and the respondent as much as the knowl-
edge that she had outstanding commissions. Given my earlier
finding that there was a discussion regarding commission struc-
ture at the time Mrs Kouw was employed, I find it probable
that the commission structure discussed included the com-
mission structure payable after termination of employment. It
is reasonable to assume that the full commission would not be
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payable after the termination of employment if the respond-
ent was required to, for example, perform further work to
complete a sale which the agent would otherwise have done
had the agent still been employed. There is the unchallenged
evidence of Mr Don Copley that it is the commission struc-
ture which he applies generally to the agents he employs. Mrs
Kouw did not attempt to lead evidence to show that the re-
spondent had a practice of not observing that part of the
commission structure when an agent ceased employment.  Nor
has she proven on the evidence that the respondent undertook
to pay her the full commission after her resignation if she
followed up on pending sales. Mr Rob Copley was firm on
the point and he was not shaken in cross-examination. I am
bound to decide the issues on the evidence before me. Ac-
cordingly, I find that it was also part of Mrs Kouw’s
commission structure that after termination she would receive
none, or 50 %, or 75 % of the commission otherwise due and
payable.

I turn now to consider the individual claims. The first claim
concerns Lot 71 Twin Rivers Estate. I find the facts to be that
Mrs Kouw introduced the eventual purchasers to the vendor.
She did not list the property but she was regarded as the list-
ing agent because the property was in Boddington, where she
was based, whilst Mr Don Copley was based in Midland. Mr
Don Copley renegotiated the original offer and acceptance
which resulted in a $4,000 reduction in price and a change in
the conditions. These changes were renegotiated during Mrs
Kouw’s employment but without her knowledge. The sale was
still conditional at the time Mrs Kouw resigned. Mrs Kouw
concedes that, although she introduced the eventual purchas-
ers to the vendor, she did not, in fact, list the property. However,
Mrs Kouw claims that she should be paid the 46.5% commis-
sion.

My conclusion on this claim is that her introduction of the
eventual purchasers to the vendor is sufficient to say that she
was the effective cause of the sale and that the renegotiation
of the contract during the course of her employment by oth-
ers, without her knowledge, does not disentitle her to the
commission which otherwise would have been payable to her
(Royal International (WA) v Valli (1998) 78 WAIG 1110). The
evidence that the property was conditional at the time Mrs
Kouw ceased employment was not contradicted and accord-
ingly she is entitled to 50% of 46.5%, less the $706 already
paid to her.

The second claim is for the sale of No. 3 Mahogany Court.
This property was sold by the respondent in conjunction with
another agency. In such circumstances the total commission
payable is paid in the ratio of 60:40. The offer and acceptance
in relation to this property was not signed until after Mrs Kouw
had left the respondent’s employment. The terms of her con-
tract of employment do not entitle her to a commission for the
purposes of these proceedings.

The third claim relates to Lot 8 Pardalote Heights. Mrs Kouw
was the listing and selling agent for this property. At the time
Mrs Kouw’s employment ended, the letter approving finance
had not yet been received. Mrs Kouw has been paid 50% of
the 46.5 % commission. Her claim is that she should have
been paid the full commission. On the facts of the matter,
although the letter approving finance had not been received,
finance had, in fact, been approved and for the purposes of
these proceedings before the Commission I regard the offer
and acceptance as unconditional. Mrs Kouw should, there-
fore, have been paid 75% of the 46.5% commission.

The second part of the claims concerns properties for which
the rate of commission was separately set by the respondent.
The commission allocated for each of the Lots 112 to 115
inclusive at Crossman was an amount of $1,600 to be divided
between Mrs Kouw and the other agent involved. The divi-
sion would be equal between both agents regardless of the
extent of each agent’s involvement unless a separate arrange-
ment was made between the agents or decided by the
respondent. There is no evidence of a separate arrangement
with the respondent in relation to any of the Lots in this part
of her claim.

In relation to Lot 112, there was no completed contract for
the sale of the property at the time Mrs Kouw ceased employ-
ment. Although Mrs Kouw drew up the offer and acceptance
for the purchaser, it was not signed until 16 December, 5 days

after she ceased employment. Accordingly, she is not entitled
to any commission for the sale of Lot 112.

The agreement for the sale of Lot 113 was signed on 22
September 1998. The sale was, however, dependent at least
upon the approval of a diagram which is, on the evidence of
Mr Rob Copley, a long, complicated process. It is the case,
however, that Mr Don Copley wrote to Mrs Kouw on 14 No-
vember stating, in part, that the “offer is unconditional” and
“now only waiting on approval of diagram” (exhibit 1). Mrs
Kouw makes the valid point that if Mr Don Copley says the
offer is unconditional then it must be unconditional.  Mr Don
Copley now says that the reference in the facsimile to the of-
fer being unconditional was “completely wrong” because
settlement cannot take place without a diagram. Thus, it was
conditional at the time of Mrs Kouw’s resignation.

The difference between the parties can only be resolved by
reference to the offer and acceptance form itself. It states “This
offer is subject to the vendor meeting the conditions of the
approval so as to have the relevant plan/diagram in order for
dealings no less than 120 days from acceptance of this offer”.
It is apparent from that wording that settlement was condi-
tional upon the vendor meeting that provision. Thus, it was in
fact conditional notwithstanding Mr Don Copley’s facsimile
letter. Accordingly, Mrs Kouw is entitled to 50% of the com-
mission otherwise payable.

The claims in relation to Lots 114 and 115 are the same as
the claim in Lot 113, although exhibit 1 did not relate to Lots
114 and 115. In both cases the offer and acceptance forms
were completed prior to Mrs Kouw’s resignation. Neverthe-
less, both were conditional in the same way as Lot 113 was
conditional. Accordingly, Mrs Kouw is entitled to 50% of the
commission otherwise payable in respect of each of those lots.

The third part of the claims concerns three properties at
Blackboy Springs Estate. It is agreed between the parties that
the rate of commission payable for the sales of these blocks
was $700.00 divided between the two agents. Mrs Kouw’s
commission would, therefore, be $350.00 regardless of
whether or not she had any involvement. There was a discre-
tion regarding the division of the commission in the event that
one of the agents felt that there was an entitlement to a greater
share of the $700.00 which was available as the total commis-
sion per block. Mrs Kouw acknowledges that titles to the
blocks had not been issued at the time she resigned. Accord-
ingly, in relation to each of the three properties (Lots 7, 21
and 50) the sales were conditional at the time Mrs Kouw re-
signed. She is, therefore, entitled to 50% of the commission
otherwise payable.

It remains to be noted that, to the extent that Mrs Kouw
amended her claim to include references to Lots 3 and 24 of
Blackboy Springs Estate, these claims were not pursued and
are struck out.

The final matter, which is not contentious in my view, is the
claim by Mrs Kouw for a $45.00 inspection fee in relation to
No. 3 Mahogany Court. There is no suggestion in the evi-
dence that Mrs Kouw did not undertake the inspection, nor
that $45.00 is the fee to be paid. The only issue is that Mrs
Kouw did not follow the procedure of requesting payment of
the inspection fee. Therefore, it was not paid. Given that the
inspection did occur, the order to issue from these proceed-
ings will include an order that the $45.00 inspection fee now
be paid.

The parties are requested to confer and agree upon the pay-
ments to be made in accordance with these Reasons. An order
will then issue to that effect.

Appearances:Mr R.W. Clohessy appeared on behalf of the
Applicant.

Ms S. Laferla appeared on behalf of the Respondent.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.646

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Susan Catherine Jean Kouw

and

Rural & Metro Realty Pty Ltd.
No. 359 of 1999.

14 February 2000.
Order.

WHEREAS the Reasons for Decision in this matter issued on
21 January 2000;

AND WHEREAS the Commission directed the parties to
confer and agree upon the payment to be made to the appli-
cant in accordance with the Reasons for Decision;

AND WHEREAS the parties have advised the Commission
that they have reached an agreement in relation to that payment;

AND HAVING HEARD Mr R. Clohessy on behalf of the
applicant and Ms S. Laferla on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT Rural and Metro Realty Pty Ltd forthwith pay
to Susan Catherine Jean Kouw the sum of $2,641.50 as
payment of a benefit denied her under her contract of
employment with the respondent.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

Edit Note: Reasons for Decision Published at 80 WAIG 402

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kenneth Charles Landwehr

and

Wynnes Pty Ltd.

No. 366 of 1999.

COMMISSIONER S J KENNER.

17 February 2000.
Order.

Having heard J A Long of counsel on behalf of the applicant
and Mr J Ley of counsel on behalf of the respondent the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued
by leave.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Vincent Lee Lievense

and

Shane McNicol ie SM Scapes.

No. 1779 of 1999.

COMMISSIONER P.E. SCOTT.
2 March 2000.

Order.
WHEREAS this is an application pursuant to Section
29(1)(b)(i) and (ii) of the Industrial Relations Act 1979; and

WHEREAS on the 18th day of January 2000 the Commis-
sion convened a conference for the purpose of conciliating
between the parties; and

WHEREAS at the conclusion of that conference the Appli-
cant sought time to consider his position; and

WHEREAS on the 9th day of February 2000 the Applicant
advised the Commission that he was covered, in part, by the
Building Trades (Construction) Award and that he intended to
pursue his claim for outstanding wages in the Magistrate’s
Court; and

WHEREAS by letter dated the 16th day of February 2000
the Commission confirmed the details of the Applicant’s ad-
vice received on the 9th day of February 2000 and requested
that he advise by 4.00pm, 1 March 2000 if, in the circum-
stances, he had any objection to an order of dismissal issuing
in relation to the alleged unfair dismissal and contractual ben-
efits application. The Applicant was further advised that if he
did not contact the Commission by that time it would be as-
sumed that he did not wish to proceed with the application
and would have no objection to an order of dismissal issuing;
and

WHEREAS by 4.00pm on the 1st day of March the Appli-
cant had not contacted the Commission;

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,    

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

John Bradley Maxwell

and

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers.

No. 1673 of 1998.
28 February 2000.

Reasons for Decision.
COMMISSIONER C.B. PARKS: John Bradley Maxwell (the
“applicant”) was employed by the Australian Workers’ Un-
ion, West Australian Branch, Industrial Union of Workers (the
“respondent union”) as an Organiser from 15 October 1997
until his resignation on 18 May 1998. By way of a Notice of
Application the applicant claims that the respondent union
failed to allow him a benefit under his contract of employ-
ment that he be reimbursed the amount of wages by which his
wages were reduced for a period of six months. At the outset
of proceedings the claim made was amended by leave of the
Commission to one seeking the recovery of $11849.18 said
to be the benefit due for a period of 23 weeks of 17.5 hours
per week calculated at the rate of $29.96 per hour. It is appo-
site that I make the observation that the stated basis of
calculating the claim does not compute to the sum sought to
be recovered.

It is common ground that on 25 November 1997 the appli-
cant met with Timothy Patrick Daly, the secretary of the
respondent union, and an arrangement was entered upon which
meant that for a period, described at the time as temporary
and subject to an improvement in the finances of the respond-
ent union, which had the effect that the applicant would be
paid half the total wages he would ordinarily have received
throughout the period. The parties differ on the precise terms
of that arrangement. Mr Maxwell asserts that it was a term of
the arrangement that when the finances of the respondent un-
ion were such that he was returned to the original wages level
he would also be reimbursed the amount by which his earn-
ings had been reduced over the material period. The respondent
union denies that the arrangement made included any under-
taking to reimburse the applicant. There is also a dispute
between the parties regarding the basis upon which the enti-
tlement to wages would accrue throughout the material period.
However it was agreed that a wage would be paid to the appli-
cant at weekly intervals.
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Mr Maxwell asserts that at the meeting with Mr Daly on 25
November 1997, and after Mr Daly informed him that the
financial situation of the union was such that the union could
not afford to retain him at his full wage, it was proposed to
him that he be retained as an organiser but that his wage be
reduced by half on the proviso that when finances improved
sufficiently his wage would be “fixed up”. Mr Daly is said to
have questioned whether he preferred to be paid fortnightly
or weekly and he chose the latter upon accepting the new wage
arrangement.

The new wage arrangement was given immediate effect and
his weekly gross wage of $1048.60 became $524.30 for the
current pay period which ended on 28 November 1997.

On 2 December 1997 Mr Daly wrote to the applicant on
behalf of the respondent union in the following terms—

“I am writing to confirm our conversation of 25th No-
vember, 1997.
Due to the on-going financial difficulties of the branch
your employment changed from full-time casual to part-
time casual operative week ending 28th November, 1997.
As of that date your employment is based on a one week
on, one week off basis. In order to assist you I intend to
continue to pay your wages on a weekly basis.
I trust you will understand that the decision I have made
is in the best interests of the organization and made in an
effort to maintain the employment of as many employees
as is possible whilst maintaining the best service we are
able to (sic) the membership.
Please be assured that your efforts are appreciated and
that this was not a decision taken lightly.”

Mr Maxwell says that upon receipt of the letter dated 2
December 1997 he met with Mr Daly and discussed its con-
tents because to his mind it did not confirm the arrangement
of 25 November 1997 and went beyond it to the extent of
stating that he had become part-time on the basis he would
work each alternative week. At that meeting, the applicant
says, he convinced Mr Daly that he could not adequately per-
form his job on that basis and hence it was agreed he would
work full-time, that is, each week but that he would be paid
for each week half the wage he had previously received.

Mr Daly’s version of what occurred is that Mr Maxwell was
told the union was prepared to continue his employment, but
on the basis that he work each alternate week, and from that it
followed he would be paid his usual weekly level of wage for
each alternate week that he worked. That proposition is said
to have been accepted by Mr Maxwell however shortly there-
after he returned to the office of Mr Daly and requested that
he be paid a weekly wage to which he, Mr Daly, agreed and
meant the applicant would be paid half his previous weekly
wage rate each week. Mr Daly does not dispute that the appli-
cant later spoke to him regarding working each alternate week
and expressed the opinion such was not appropriate to meet
the needs of the job he had to perform however, he says that
conversation took place prior to him writing the letter dated 2
December 1997. Mr Daly denies that he agreed with the ap-
plicant that he continue to work full-time but be paid half his
previous wage rate and says that he did convey to the appli-
cant to the effect that he did not have to rigidly observe the
arrangement of working each alternate week and he may vary
from that on the basis that the equivalent hours were worked
each fortnight. Mr Daly asserts that it was following this con-
versation that he wrote the letter dated 2 December 1997 in
order to confirm and record in writing the basis of the ar-
rangement made.

According to the applicant from month to month he ques-
tioned Mr Daly as to when the matter of his wages would be
“fixed up”. In particular he recollects an occasion when trav-
elling with Mr Daly to Murrin Murrin he raised the matter
and he responded that such would be “fixed up” when the
financial situation allowed that to be done. It is denied by Mr
Daly that on any occasion he said the matter would be “fixed
up”, or similar, and on the occasion that Mr Maxwell trav-
elled with him to Murrin Murrin in or about March 1998 he
indicated to him that “as soon as the union’s financial posi-
tion improved I would put him back on full-time”.

In the pay week ending May 1998, upon the instruction of
Mr Daly, the wage paid to Mr Maxwell was doubled and

returned to the level which had originally applied to him. Mr
Maxwell says he was not told that such was to occur and he
became aware of it from his bank records approximately two
weeks after it had occurred. Mr Daly says he cannot recall
advising the applicant that the change was to be made but
says he would be very surprised if he had not done so.

There was evidence led from Mr Maxwell to the effect that
during the period that he was paid the reduced wage he worked
full-time for the respondent union and that he did so with the
full knowledge of Mr Daly who, on occasions, had directed
him to attend worksites at Geraldton, Worsley, and other places,
in company with other organisers employed by the respond-
ent union, that being work in addition to his principal role to
service the Murrin Murrin worksite.

Donald Graham Bartlem, a former employee of the Federal
counterpart union of the respondent union, who worked from
the same offices as the respondent union, told the Commis-
sion that he observed the applicant regularly working in the
offices of the respondent union and in his opinion Mr Maxwell
worked full-time throughout the whole of his period of em-
ployment. Mr Bartlem also told the Commission that he was
the person that the applicant accompanied to the Worsley
worksite, and that it was him who organised that the applicant
to do so after suggesting to Mr Daly that it would be appro-
priate. Mr Daly denies that he directed the applicant to attend
the several worksites which he cited and says that he was ap-
proached by different organisers who sought permission for
the applicant to accompany them to the worksites they in-
tended to visit. On each occasion he gave those organisers
approval for Mr Maxwell to accompany them if he desired to
do so. Mr Daly denies that he had any knowledge of the ap-
plicant working full-time, such had not been apparent to him,
however he did often have contact with the applicant, and
observe him in, the office but not to an extent which sug-
gested he had been working full-time.

Norman Francis Salisbury, an organiser with the respond-
ent union, recollects that around November 1997 a meeting
had taken place between Mr Daly and Mr Maxwell and im-
mediately following that meeting Mr Maxwell commented to
him to the effect that the meeting had gone better than he
anticipated and that instead of losing his employment he was
to become part-time and work week about servicing the Murrin
Murrin worksite. Mr Salisbury says that the applicant subse-
quently told him that he had requested his wage be split in
order for him to obtain a wage weekly. It is his further testi-
mony that on 20 February 1998 following a meeting of the
union organisers, he, Mr Maxwell, and Paul Asplin were trav-
elling together in a motor vehicle when there was a
conversation between Mr Maxwell and Mr Asplin in which
the applicant spoke of his working arrangement with Mr Daly
and that he was supposed to be working week on week off
and be paid weekly at the rate of half his previous wage. That
topic, it is said, was discussed between the three of them fur-
ther that evening at the home of Mr Salisbury. Mr Salisbury
also told the Commission that there were occasions that the
applicant accompanied him on visits to different worksites,
none of which Mr Maxwell was directed to attend, but which
Mr Daly authorised after he, Mr Salisbury, had suggested to
Mr Maxwell he may like to accompany him, or alternatively
Mr Maxwell had asked if he could do so.

Paul Leonard Asplin confirmed that on 20 February 1998
he travelled in a motor vehicle with the applicant and Mr Salis-
bury and during the course of conversation with Mr Maxwell
he said that his employment was every second week for a
certain period and he, Mr Asplin believing such was not a
reasonable arrangement offered to intervene and lobby for such
to be changed. Mr Maxwell declined his offer and is said to
have indicated he would pursue an alternative employment
arrangement himself.

I do not find it necessary to analyse the whole of the evi-
dence given in this matter and the Commission has summarised
that which is material to the determination of this matter.

The evidence given by Messrs Bartlem, Asplin and Salis-
bury discloses that through out the period which the applicant
was paid the reduced weekly wage he did not work each alter-
nate week in relation to Murrin Murrin alone, and he performed
related and other duties from week to week, including accom-
panying other organizers to different worksites to gain
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experience. Mr Daly was aware that Mr Maxwell attended a
number of worksites, other than Murrin Murrin, in company
with other organizers, and he was aware of the presence of the
applicant in the office from time to time. I am satisfied how-
ever that Mr Daly was not conscious of the involvement of
Mr Maxwell in the performance of duties on behalf of the
respondent union from week to week and had assumed that
the applicant was working an equivalent in hours to that ap-
plicable to working each alternate week.

The evidence of Mr Daly, I am satisfied is corroborated by
that of Messrs Asplin and Salisbury, in so far as the arrange-
ment Mr Daly made with Mr Maxwell was in principle that
he work each alternate work and for which he would be paid
the wage of $1048.60 but that such would be divided equally
and he would be paid $524.30 each week. Plainly the inten-
tion of Mr Daly was that the applicant work, in the aggregate,
half the hours of his previous full-time employment and that
he would continue to be remunerated all such hours at the
same hourly rate of wage which had applied to Mr Maxwell
from his original engagement. That is, Mr Maxwell would be
paid for a nominal alternate working week and hence it was
not the case that the applicant was expected to work full-time
but be paid half the appropriate wage and on which premise it
is not logical that Mr Daly would indicate there would be
unpaid hours of work for which payment would be deferred
to some later date. The applicant relies upon Mr Daly having
allegedly said there was the intention that his wage would be
“fixed up” when the financial situation improved, a term which
Mr Daly denies using, but had it been used it per se does not
connote a concept of reimbursement and there is nothing in
the evidence of the applicant which suggests that it was used
in a context which gives it the meaning Mr Maxwell attributes
to it.

The Commission is convinced that the arrangement entered
into between Mr Daly and the applicant in November 1997
did not include what in essence is the deferment of payment
of half the wage of the applicant to a date to be determined by
the financial situation of the respondent union. The claim of
Mr Maxwell is unfounded and will be dismissed.

Appearances: Ms K. Williams, of Counsel on behalf of the
applicant.

Mr M.D. Llewellyn on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

John Bradley Maxwell

and

The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers.

No. 1673 of 1998.

28 February 2000.
Order.

HAVING heard Ms K. Williams, of Counsel on behalf of the
applicant and Mr M.D. Llewellyn on behalf of the respond-
ent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) C. B. PARKS,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Emer McMullin

and

Elena Moriarty t/as Topaz Promotions.

No. 1883 of 1999.

COMMISSIONER J F GREGOR.

2 March 2000.
Order.

WHEREAS on 21 January 2000, Emer McMullin applied to
the Commission for an order pursuant to Section 29 of the
Industrial Relations Act 1979; and

WHEREAS 17 February 2000, the Commission conducted
a conference between the parties at which time it was agreed
that the respondent would pay the applicant the sum of
$1,177.00 in full and final settlement of the claim within 14
days of the date of the conference; and

WHEREAS the parties requested that the Commission is-
sue an order reflecting their agreement.

NOW THEREFORE, the Commission, pursuant to the pow-
ers vested in it under the Industrial Relations Act 1979, hereby
orders—

THAT the respondent pay the applicant the sum of
$1,177.00 in full and final settlement of the claim within
14 days of the 17 February 2000.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Solveig Melville-Main

and

Half Price Pine Furniture.

No.1047 of 1999.

COMMISSIONER J F GREGOR.

22 February 2000.
Reasons for Decision.

THE COMMISSIONER: On 2 July 1999, Solveig Melville-
Main (the applicant), applied to the Commission for an order
pursuant to Section 29 of the Industrial Relations Act 1979
(the Act), on the grounds that she had been unfairly dismissed
from employment with Half Price Furniture (the respondent)
on or about 14 June 1999.

According to the applicant she was approached by the prin-
cipal of the respondent, Mr William Martin, to become a Store
Manager for a new outlet to be opened by the respondent in
Wangara. The applicant was happy where she was working
but the offer presented an opportunity for her to enhance her
career in retail furniture. Later she accepted the appointment
and commenced work on 3 April 1999. The duties consisted
of selling, ordering, records, bookkeeping, warehousing, su-
pervising staff and dispatching. The store was not exactly the
same as other retail outlets operated by the respondent. The
Wangara store had a large warehousing section attached to it.
The respondent required the applicant to carry furniture from
alternative suppliers to test sales potential for use in the re-
spondent’s other businesses.

According to the applicant Mr Martin was pleased with sales
from the new store. She had been able to establish a good
trading position after a short time. An incident occurred and
as a result Mr Martin invited her to a meeting. During discus-
sions, Mr Martin alleged that she had taken photographs of
furniture to be used in a business selling furniture on the
internet. The applicant denied this was true. The denial was
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repeated in the application filed in the Commission on 2 July
1999. In the application, it was claimed that the applicant was
unfairly dismissed based on unsubstantiated hearsay about
after hours business activities. The allegation that she was plan-
ning to start a furniture business in competition with the
respondent, was untrue. The applicant also said Mr Martin
claimed that she was doing this in the respondent’s time, this
too was untrue. It was impossible because she lacked the funds,
she enjoyed working at the new store and was committed to
making it a success.

During a lengthy discussion with Mr Martin, the applicant
eventually admitted that she had taken photographs of furni-
ture in the store. According to her version of events, after she
made the admission she was dismissed.

The respondent, through Mr Martin, says the applicant re-
signed, she was not dismissed. Mr Martin’s recollection of
the meeting, was that he had arranged to meet her after it had
been reported to him by the Company Manager, Sally
MacDonald, that two employees, Lorraine Rose and William
Shaw, reported that the applicant had taken photographs of
furniture on display at the Wangara store over a number of
hours and days. The applicant’s activity caused them discom-
fort. They believed that she was intending to use the
photographs to set up her own business.

Following the reports Mr Martin, asked the applicant to meet
with him to discuss the incidents. According to Mr Martin the
meeting was conducted in a civilized manner. At first, the ap-
plicant denied she had taken photographs, but later she
admitted she had and offered her resignation which was ac-
cepted. The respondent said that on 15 June 1999, the applicant
telephoned the respondent’s Human Resources Manager, Ms
Rosemary Key, and requested that it supply an Employment
Separation Certificate confirming her resignation. She also
requested that a separate letter be supplied stating she was
dismissed. Ms Keys supplied the Employment Separation
Certificate, but declined to supply the letter, so as far as the
respondent was concerned the applicant had taken photographs
of furniture owned by the respondent during business hours,
she had employed the assistance of other staff to do this. The
other staff had been told by Ms MacDonald that the reason
she was doing so was for use on a website for a new furniture
sales business. According to the respondent added weight was
given to this contention because the applicant, along with an-
other, had registered a business name, Internet Furniture Sales,
two weeks before her resignation.

It was asserted by Mr Leask (of Counsel), who appeared on
behalf of the respondent, that if she was not dismissed there
are elements of a constructive dismissal in the way the events
occurred. The Commission should treat the termination as a
dismissal and the applicant is therefore, entitled under section
29(1)(b)(i) to have the matter tested.

Before I deal with law to be applied, I need to comment on
witness evidence. The Commission heard from the applicant
in person. At all times during her evidence she asserted it was
never her intention to set up a business in opposition to that of
the respondent. Significantly for the assessment of her credit,
she admitted that during the meeting on 14 June 1999 with
Mr Martin, she first denied that she had taken the photographs.
She also denied that she had made comments to the staff who
assisted with the photographs about her intentions for use of
the photographs.

This denial is clearly wrong if the evidence of Lorraine Rose
and William Shaw is accepted. The explanation by the appli-
cant of why the business name Internet Furniture Sales was
listed, somewhat coincidentally two weeks before she took
the photographs at the work place, was unsatisfactory. These
and other differences between the evidence in chief and the
cross-examination lead me to have concerns about the quality
of the evidence by the applicant. Evidence was called from
Herman Lauwers to support the contentions of the applicant.
I have no reason to believe that Mr Lauwers did not relate a
truthful recollection of the events. However, his evidence does
not assist in the final determination of whether there has been
an unfair dismissal or not.

The main witness on behalf of the respondent was Mr
William Martin. Mr Martin gave clear and concise evidence
of his recollection of the discussions between him and the
applicant and I see no reason to doubt his evidence. Nothing

in the cross-examination of Sally MacDonald, Lorraine Rose,
William Shaw or Rosemary Key gave cause to any concern
about the quality of their evidence and I accept what they
said.

The applicant’s Counsel argues that she was constructively
dismissed. This concept has been considered a number of times
by the Industrial Appeal Court, in particular in Cargill Aus-
tralia Limited, Leslie Salt Division –v- The Federated Clerks
Union of Australia, Industrial Union of Workers, WA Branch
(1992) 72 WAIG 1495 (the Leslie Salt case) and The Attorney
General -v- Western Australian Prison Officers’ Union of Work-
ers (1995) 75 WAIG 3166 (the Prison Officers case).

In the Prison Officers case Kennedy J states that in the ab-
sence of an express legislative provision concerning
constructive dismissal the law is best summarised in
Stephenson LJ, judgement in Sothern -v- Franks Charlesly &
Co. (1981) IRL 278.

Did he trip or was he pushed? Was it murder or was it
suicide? I know that such a simple consideration of starkly
contrasted alternatives is too often outlawed by author-
ity in deciding the issue of dismissal vel non. Even if the
question. “Was the employee dismissed?” cannot always
be answered by answering the question “Who really ter-
minated the contract?” the real answer to the second
question gives the right answer to the first question in
this case.

The Leslie Salt case recognised that the concept of con-
structive dismissal is capable of including cases where an
employer gives an employee an option of resigning or being
dismissed or where an employer’s conduct indicates a delib-
erate and dominant attempt to coerce an employee to resign.
To be a constructive dismissal….”the employer had to be guilty
of conduct which is a significant breach going to the root of
the contract which entitles the employee to accept the breach
and leave”. Cargill Australia Limited, Leslie Salt Division -v-
The Federated Clerks Union of Australia, Industrial Union of
Workers, WA Branch (1992) 72 WAIG 1495. This means that
if the employee’s options are leaving their place of employ-
ment because the employer has struck at the heart of the
contract, then the employer initiated the cessation of employ-
ment. The onus to establish this lies with the applicant.

The facts of this matter must now be applied to the law. My
findings are as follow—

On the balance of probabilities, I conclude that the appli-
cant had decided to set up a furniture sales business on
the internet. The reasons for her doing so are important
to this determination but the role of others in that pro-
posal is not. While employed with the respondent, the
applicant had with another, registered a business name. I
find there was an intention by the applicant to use that
business name to trade. The applicant then set about col-
lecting information to appear on a website to be designed
to operate a business known as Internet Furniture Sales.
The applicant used employees of the respondent to assist
her in her activities, those employees were uncomfort-
able when asked to do so. They thought the applicant’s
behavior was contrary to her responsibilities to the re-
spondent. They did not want to be involved and only
remained so because the applicant, who was their man-
ager, directed them to take part. As soon as the opportunity
arose, both employees made reports to a person more
senior in the respondent’s business. That person, Sally
MacDonald, reported the matter to Mr Martin who or-
ganized to have a discussion with the applicant about it.
During the discussion with Mr Martin, the applicant at
first denied that she had taken the photographs but even-
tually admitted that she had. It is open to conclude and I
do, that she resigned. I accept the evidence of Ms Rose-
mary Key, that when the respondent called her on the 15
June 1999 she said she had resigned. The preparation of
the Employment Certificate in the form that was eventu-
ally given to the applicant is consistent with this.

For the applicant to succeed in her contention that she had
been constructively dismissed, she has to establish that it was
her employer who really terminated the contract of service.
The answer to this question as ‘Stephenson LJ, said in his
judgment in Sothern –v- Franks Charlesly & Co. (1981) IRL
278 says, ‘give[s] the right answer to the question, was the
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employee dismissed?’ The weight of evidence is strongly in
favour of the version of events submitted by the respondent. I
find that Mr Martin confronted the applicant with the allega-
tion that she had been taking photographs of furniture on the
showroom floor, she denied she had been doing so. She later
admitted that she had and at that time she offered her resigna-
tion. I make this choice between the evidence offered by Mr
Martin and that of the applicant because of the corroboration
of the version offered by Mr Martin by Ms Keys. The contact
between the applicant and Ms Keys was contemporary. Ms
Keys was not shaken in cross-examination and therefore, her
evidence supports that given by Mr Martin.

There has not been a constructive dismissal in this matter.
Applications of this nature rely on section 29(1)(b)(i) of the

Act, which provides “a person may seek relief before the Com-
mission in the case of a claim by an employee that he has
been harshly, oppressively or unfairly dismissed from his em-
ployment.” The scheme of the Act is that for section 29(1)(b)(i)
to operate, there must be a relationship of employer and em-
ployee and that relationship must have been brought to an end
by a dismissal. If those two conditions do not exist, then the
jurisdiction created by section 29(1)(b)(i) is not available. It
was clearly an employment relationship extant at some time
between the applicant and respondent but it is clear on the
evidence that it was not brought to an end by a dismissal. For
that reason the Commission has no jurisdiction to entertain
the claim and it will be dismissed for want of jurisdiction.

Appearances: Mr David Leask (of Counsel) for the Appli-
cant

Mr J Beedham (Agent) for the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Solveig Melville-Main

and

Half Price Pine Furniture.

No. 1047 of 1999.

COMMISSIONER J F GREGOR.

22 February 2000.
Order.

HAVING heard Mr D Leask (of Counsel) on behalf of the
applicant and Mr A Mackey on behalf of the respondent the
Commission pursuant to the powers vested in it by the Indus-
trial Relations Act 1979—

HEREBY orders that the application be, and is hereby
dismissed for want of jurisdiction.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Fouad Nammour

and

Combined Metal Industries.

No. 383 of 1997.
1 March 2000.

Reasons for Decision.
COMMISSIONER C.B. PARKS: It is the claim of Mr
Nammour (the “applicant”) that he was dismissed from em-
ployment with Combined Metal Industries (the “respondent”)
because of his absence from work on account of an injury he
suffered while performing work. The applicant contends that
his dismissal was unfair and in remedy seeks monetary com-
pensation for the loss of wages since the date of his dismissal.

There is no dispute that the respondent dismissed the appli-
cant from employment. However, the respondent denies that
the dismissal was for the reason claimed or that it was unfair.

Having heard the parties the Commission declared, there
had been no unfair dismissal and hence the application before
it would be dismissed, and that the reasons for so deciding
would subsequently issue in writing. These are those reasons.

The undisputed facts are that—
• The applicant commenced employment with the re-

spondent on 6 January 1997 and was dismissed on
17 February 1997.

• The applicant is a junior who was engaged on a 12
week trial period.

• On 3 February 1997 the applicant injured his shoul-
der during the performance of his work and that
caused him to be absent from the workplace for part
of that day and to the date of his dismissal.

• On 3 February 1997 the applicant was issued with a
medical certificate stating that he “may attempt re-
turn to work Mon 17/2/97”.

On 17 February 1997, prior to the time at which Mr Nammour
would normally commence work he met with Mr WA Muschek,
the Production Manager for the respondent, who informed him
that his services were terminated. Mr Muschek has told the
Commission that from the date the applicant commenced em-
ployment until 26 January 1997, he, Mr Muschek undertook a
period of leave and was absent from the workplace. Upon his
return he made inquiries of Mr EW Craig, a work supervisor,
regarding the progress of employees engaged on a trial basis
and was informed that the applicant was too slow in the per-
formance of his work and had been unsatisfactory.

Mr Craig says that the applicant was given to talking to
other employees and prone to standing and gazing around
rather than performing his duties. It is his recollection that on
one occasion he observed the applicant beckon another junior
employee to his work position where they talked for a short
while. When the other junior employee departed he, Mr Craig,
intercepted the employee because he knew there was no need
for them to converse for work related reasons. The other em-
ployee informed him that Mr Nammour had inquired about
his motor vehicle. According to Mr Craig he questioned the
applicant why the two of them had been talking, and at first
he stated that it had been for work related reasons, but when
challenged with what the other junior employee had said, he
then admitted they had talked about the motor vehicle of the
other employee. The applicant says he does not recollect this
incident but he did recollect there was one occasion he had
been partly responsible for some damage to goods in the manu-
facturing process and that he had received a warning for that
from Mr Craig. Mr Craig says that he had warned Mr
Nammour that he did not cease wasting time and attend to his
duties he may be dismissed. It is his opinion that the applicant
did not apply himself to his work, and seemed disinterested in
it, and that is what he conveyed to Mr Muschek when he re-
turned from a period of leave.

There was evidence from Messrs S James and DS Elsegood
both of whom were called by the respondent. However, their
evidence is not material to the reason for the dismissal.

The dismissal of the applicant was effected on 17 February
1997, and because there was an absence of notice that the
dismissal was to occur, he was paid one day’s pay in lieu of
notice. The terms and conditions of employment contained in
the Information & Safety Booklet (exhibit 2) require that one
day’s notice, or payment in lieu thereof be given during the
first month of employment, and thereafter one week’s notice,
or payment in lieu thereof. The respondent, in error, applied
the provision applicable to the first month of employment,
however, in payments subsequently made to the applicant he
was paid an additional one week’s wages.

I prefer the evidence of Mr Craig to that of the applicant
and from that I am satisfied that Mr Nammour had been in-
formed his work performance was unsatisfactory and that if it
did not improve he might be dismissed. I am in no doubt that
when Mr Muschek returned from leave he and Mr Craig dis-
cussed and reviewed the performance of employees on trial
and decided that Mr Nammour was unsatisfactory and there-
fore he ought be dismissed.
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There is no evidence which suggests that the absence of the
applicant from work for a period influenced the decision to
terminate his services. Hence I am satisfied that the applicant
has not shown that his dismissal was unfair. The application
will be dismissed.

Appearances:Mr N. Nammour on behalf of the applicant.
Mr G.K. Paull (of Counsel) on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Fouad Nammour

and

Combined Metal Industries.

No. 383 of 1997.

1 March 2000.

Order.
HAVING heard Mr N. Nammour on behalf of the applicant
and Mr G.K. Paull, of Counsel on behalf of the respondent
the Commission, pursuant to the power conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) C.B. PARKS,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Paul Nock

and

Morawa Golf & Bowling Club.

No.1635 of 1999.

COMMISSIONER J F GREGOR.

1 February 2000.

Reasons for Decision.
(Extempore)

THE COMMISSIONER: On 25 October 1999, Paul Nock
(the applicant), applied to the Commission for orders pursu-
ant to Section 29 of the Industrial Relations Act 1979 (the
Act), on the grounds that he had been unfairly dismissed from
employment with Morawa Golf & Bowling Club (the respond-
ent). The applicant claimed that at the time of dismissal he
was entitled to outstanding benefits due to him under the
contract of employment.

The applicant sought payment for annual leave for the
period of 29 April 1999 to 15 October 1999 in the sum of
$1,020 for loss suffered by him through a failure to earn
income between 14 April 1999 and 15 October 1999. On
9 December 1999 the applicant filed a notice to amend the
application, seeking to vary the claim to 4 weeks pay in lieu
of dismissal in the sum of $2,040; 2 weeks pay for accumu-
lated leave in the sum of $1,020 and 20 weeks loss of income
in the sum of $13,260, making a total of $16,320. No formal
amendment has occurred and in view of the conclusions
reached in these Reasons, the application to amend need not
be dealt with.

On 9 December 1999, the applicant filed an application for
production of documents. The respondent filed an answer
declining to supply any of the documentation at conference
held immediately prior to the hearing and it was agreed by the
respondent that it would supply minutes of a committee
meeting to the applicant.

I need to outline the precipitating factors in this dispute and
the events that are relevant to the conclusion that I reach. The

applicant commenced working for the respondent in 1997.
Difficulties with his relationship with the respondent com-
menced in August 1998. This was coincidental with the
election of a new committee and the installation of a new
president.

The new president, Mr North, told the Commission that he
had stood for office because some committee members had
told him there were some issues that needed to be addressed
relating to the management of the club. He did not elucidate
upon what those issues were, but in general they concerned
complaints about cleanliness in the club. These were issues
that, in October 1998, Mr North raised with the applicant.

There was an argument between the applicant and Mr North
about whether or not cleaning duties fell within the responsi-
bility of the applicant. The applicant asserted that he was
responsible for what happened behind the bar, but not for the
general club cleanliness.

There are issues in this matter affecting the relationship
between the respondent and the applicant’s partner who was,
as I understand the evidence, also employed, but they are not
matters I need to address. Whether or not the applicant had
arrangements with his partner for him to do the work for which
she had a contract is not a matter for me to decide.

In September and October 1998, issues relating to cleanli-
ness of the club again arose. After the club had been inspected
by an inspector from the liquor licensing body, who said the
club was clean Mr North telephoned the applicant. During
the telephone call there was a heated discussion. Soon after
the telephone call terminated the applicant telephoned Mr
North back and there was more argument between them.

In January 1999, there were more exchanges between the
applicant and Mr North regarding cleanliness and rubbish.
These exchanges were heated. The applicant thought that Mr
North was out of order because he was raising issues with the
applicant when, according to the applicant, he was not au-
thorised by the respondent’s constitution to do so.

On 26 January 1999, there was to be a special meeting of
the respondents’ committee to discuss the cleanliness of the
bar area. There were exchanges of letters following. One was
received by the applicant on 28 January 1999 from Mr North,
which confirmed earlier comments that he had made. It was
about this time that the applicant wrote letters which asserted
that he had been inappropriately asked to resign by Mr North.

There was another meeting in early February 1999 concern-
ing cleanliness of the club. During this meeting, the allegation
by the applicant that he was asked to resign was raised again
by him. The applicant walked out of the meeting.

The applicant attended work on 15 February 1999, and there
were further discussions between him and Mr North. After
those discussions, the applicant felt he was unable to work.
He said he went home feeling depressed, under emotional
pressure and unable to cope. He felt confused and went to see
a doctor.

A letter from Dr Lorimer, (December 1999), was filed in the
Commission recording that she had seen the applicant on 16
February 1999 and had diagnosed clinical depression which had
been ‘worsening since 21 December 1999’. Medication was
prescribed on 19 April 1999. Dr Lorimer certified that the ap-
plicant was unfit for work from 16 February 1999 until 12 May
1999. This period is of significance in these proceedings.

The applicant filed a claim for workers compensation under
the Workers Compensation and Rehabilitation Act, 1981. There
were various dealings with the respondent’s insurer. Eventu-
ally a settlement was reached, the insurer declined the claim
but made a settlement, without admission of liability, for the
period between 16 February 1999 and 17 April 1999.

The preceding is sufficient summary of the relevant events.
On the applicant’s own evidence his medical certificates ex-
pired on 17 May 1999. There had been a settlement with the
insurance company a month before that. The rehabilitation
specialists had, by that time, abandoned efforts to rehabilitate
the applicant. (See letter dated 8 July 1999 – Exhibit 1). The
rehabilitation file was closed on the basis that there was not
going to be a reconciliation between the applicant and the
employer whose relationship, on the assessment of the psy-
chologist involved, had deteriorated to a point that neither party
was willing to negotiate a return to work.
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The applicant’s evidence was that in May 1999, he had
formed the opinion, by the conduct of the respondent and its
officers, that his job was no longer available to him. He formed
this opinion on the basis of the presence of a replacement in
his former position and by failures of the club to respond to
letters that he had sent up until that time. The Commission
has before it some of these letters however, the applicant says
they have a different meaning than a plain reading of them
would indicate.

If there is any doubt about the applicant’s understanding of
his employment status, that was removed on 1 August 1999
when he wrote to the president of the club and said—

“After a discussion with a former committee member,
I was advised that the present club manager is now on
permanently—”( Exhibit N4)

It was clear that, at least by 30 August, the applicant had
reached the conclusion that his job had gone. More likely than
not this was a reiteration of the position that he had reached in
his mind in May, about which he gave clear evidence in the
Commission. Mr Beedham pursued the applicant at some
length about this matter. It is open to find that the applicant
had reached the conclusion that the club had brought his con-
tract to an end in May, but if not in May, certainly by August
1999.

The applicant says he did nothing about filing an applica-
tion until he received a separation certificate (Exhibit N6). This
document was issued to him on 15 October 1999 and it was
on the basis of its contents that the applicant filed his applica-
tion in the Commission on the 25th of October 1999.

Acting on legal advice the applicant made no approaches to
the respondent between the time he received his last medical
certificate on 17 May 1999 and 1 August 1999 when he re-
ceived the employment separation certificate. It is clear that
the employer made no approaches to him.

The applicant relies upon comments in an assessment made
by Work-Link, an Occupational Health and Rehabilitation
Service Pty Ltd, which notes in a report that officers of the
club said that, subject to a successful discussion between them,
the job was available to the applicant. The report was never
seen by the respondent until the day of hearing. There is no
evidence any motion was passed by the Committee of the re-
spondent that it would have discussions with the applicant.

Mr Beedham, who appeared for the respondent, raised the
question of jurisdiction to hear this matter. Applications of
this nature rely on Section 29(1)(b)(i) of Act which provides—

“A person may seek relief before the Commission in the
case of a claim by an employee that he has been harshly,
oppressively or unfairly dismissed from his employment.”

The scheme of the Act is that for S29(1)(b)(i) to apply there
must be a relationship of employer and employee, and that
relationship must have been brought to an end by a dismissal.
If those two conditions do not exist, then the jurisdiction cre-
ated by S29(1)(b)(i) is not available. There was clearly an
employer and employee relationship extant at some time be-
tween the applicant and the respondent. It is not so clear that
the relationship was brought to an end by a dismissal.

On the basis of the evidence it is open to find that, the par-
ties had a series of arguments and debates about the way the
work was being done. The applicant became sick and needed
medical treatment. He received medical treatment and re-
mained ill until he was cleared on 17 May 1999.

There is nothing before the Commission to support the con-
tention that there was a dismissal of the applicant by the
respondent. If one can criticise the respondent, it might be
that in the face of its perception that there had been an aban-
donment of the employment by the applicant, it could have
written to him to confirm his intention. On the other hand, it
can be argued, as it was by Mr Beedham, that the respondent
knew the position of the applicant. The applicant had made it
clear to it that he was not able to attend for work. It had no
reason to conclude that he did not continue to be ill past 17
May 1999 because it had no information about the state of his
health after that date. The only information the respondent
received was through the activities of Work-Link, the occupa-
tional health rehabilitation company.

It is open to conclude, and I do, that the applicant formed
his own view of the status of his employment. He decided that

his job was gone only when the respondent sent him a separa-
tion certificate in October 1999. The applicant believed that
the respondent said he finished in February 1999 and he was
sure that was wrong. That is consistent with the whole of his
conduct through the matter. It is open to find, and I do, that he
was not dismissed. Therefore he cannot access the provisions
of S29(1)(b)(i).

If I am wrong, I need to examine if there are deficiencies in
the filing of the application as alleged by Mr Beedham. In
accordance with Section 29(2) of the Act, referral of a claim
for harsh, oppressive or unfair dismissal by an employee can-
not be made more than 28 days after the date on which the
employee’s employment terminated. Section 29(2) of the Act
provides—

“A referral by an employee under subsection (1)(b)(i)
cannot be made more than 28 days after the date on which
the employee’s employment has terminated.”

The true meaning of Section 29(2) has been subject to liti-
gation before the Full Bench in Giselle Satie v Swan Television
& Radio Broadcasting Ltd trading as STW Channel 9
(Decision of Full Bench 23 March 1999). His Honour the
President extensively reviewed the section so there can be no
doubt about its true meaning.

His Honour’s view of the law has been examined and ac-
cepted by the Industrial Appeal Court in Swan Television &
Radio Broadcasting Ltd trading as STW Channel 9 Perth v
Giselle Satie (Industrial Appeal Court 23 June 1999). That
decision examined the meaning of “referral, lodging and
filing.” Both decisions confirm that for an application to be
live before the Commission, it must be filed within 28 days of
the day on which the contract of employment came to an end.

The evidence of the applicant is that, it was in his mind that
he thought the employment came to an end in May after his
medical certificates expired, but even if that is not correct, by
30 August 1999 he was sure, by subsequent conduct of the
club, that his job was gone. Therefore the period in which he
should have filed the application commenced from 30 August
1999. The application was filed on 25 October 1999 which is
clearly outside the 28 day period. Therefore, the application
is a nullity.

What has happened in this case needs to be viewed against
the context of the obligations of the parties to the employ-
ment contract. An employer is obliged to provide work in the
classification in which it has engaged the employee. The em-
ployee is required to present for work and perform work within
the classification to which he or she is appointed and accept
the lawful orders of the employer in doing so. Completing the
relationship the consideration is, that the employer will pay
the employee wages to do so.

In this case, from 27 May 1999, there were ingredients of
that fundamental relationship missing. The applicant was not
presenting for duty. The respondent was not paying him wages.
It might be argued that the employment relationship was ex-
tant for all of the period during which the insurance company
was prepared to pay the applicant. After that, the fundamental
ingredients for an existing contract had disappeared.

It might be suggested that the respondent should have raised
with the applicant whether he was going to continue or not.
The respondent failed to do so but that does not change the
obligation upon the employee to present for work if fit and
able to do so. That the applicant did not do so is indicative
that he was not at that time prepared to continue with the con-
tract of employment. That constitutes a repudiation, and it
appears as though the employer accepted the repudiation be-
cause it appointed a new manager to perform the work
previously done by the applicant. On the authorities to be ap-
plied it is therefore open to conclude that there was
abandonment from 27 May 1999.

For all of those reasons, it is a conclusion of the
Commission that the application must be dismissed for lack
of jurisdiction. Orders will issue accordingly.

Appearances:Mr P Nock appeared on his own behalf
Applicant.

Mr J Beedham appeared for the Respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Paul Nock

and

Morawa Golf & Bowling Club.

No. 1635 of 1999.

COMMISSIONER J F GREGOR.

9 February 2000.
Order.

Having heard Mr P Nock on his own behalf and Mr J Beedham
on behalf of the respondent, the Commission pursuant to the
powers vested in it under the Industrial Relations Act 1979,
hereby orders—

THAT the application be, and is hereby, dismissed.
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Derrick C Oborne

and

Braeside Nominees Pty Ltd.

No. 2128 of 1998.
2 March 2000.

Reasons for Decision.
COMMISSIONER C.B. PARKS: Braeside Nominees Pty Ltd
(the respondent) conducts business as a pawn broker and sec-
ond hand dealer from two stores styled Mr Cash—Morley
and Mr Cash—Victoria Park. Derrick Oborne (the applicant),
a former employee of the respondent, commenced employ-
ment with the respondent as a sales person at the Victoria Park
store in late January 1996 and after a period of approximately
10 months was promoted to the position of Manager at the
Morley store. Mr Oborne performed the duties of manager
until 27 June 1998 when he was effectively suspended from
duty on full pay until his dismissal on 13 November 1998.

The dismissal was effected in writing and Mr Oborne received
a payment, said to be in finalization of his entitlements, which
included two weeks’ salary in lieu of notice and a payment for
“unused” annual leave calculated pro rata according to the whole
of his period of employment to 13 November 1998.

The application before the Commission asserts that the dis-
missal was unfair and in consequence of that the applicant
seeks the remedy of monetary compensation.

In or about November 1997 the company Kantola Pty Ltd,
in which the applicant and his wife are the sole directors, com-
menced negotiations with the respondent which, on 12 June
1998, culminated in the execution of an agreement for the
respondent to sell, and Kantola Pty Ltd to purchase, the Mr
Cash—Morley business. Settlement of the purchase and ac-
quisition of the business, according to the agreement for sale,
was to occur on 1 July 1998 however throughout proceedings
the material date was consistently said to be 29 June 1998.
The sale of the business did not proceed as planned, or at all
following upon negotiations with Palm Bridge Pty Ltd, the
lessor of the Mr Cash—Morley premises, refusing to assign
to Kantola Pty Ltd the lease held by Braeside Nominees Pty
Ltd on the grounds of unacceptable financial guarantees of-
fered on behalf of Kantola Pty Ltd, finally on 26 October 1998.
Litigation was threatened by Kantola Pty Ltd however that
apparently did not occur and in February 1999 Kantola Pty
Ltd conceded the sale would not proceed and accepted return
of the monetary deposit it had made towards the purchase of
the business. Mr Oborne claims that the respondent had no
justifiable reason to dismiss him from employment and con-
tends that although unsatisfactory performance is given as the
reason for dismissal such arises in consequence of differences

which arose between Kantola Pty Ltd and the respondent re-
garding the intended purchase of the Mr Cash—Morley
business.

The respondent contends that the dismissal of the applicant
was justified on the grounds, that he failed to adequately ad-
dress discrepancies in stock believed to be on account of theft,
that without permission of the respondent he removed items
of stock from the premises of the respondent without pay-
ment for such items, that without authorisation he cancelled
an interest free loan usually on offer to customers of the re-
spondent, that without authorisation he altered the trading
hours of the pawn broking section of the business, that with-
out permission he instructed staff under his control to work
extra hours for which they would receive extra pay to ready
the business for transfer to, and for the benefit of, Kantola Pty
Ltd, that without permission he absented himself from duty
to deal with personal matters, that he cancelled the licence he
held on behalf of the respondent, pursuant to the Pawnbro-
kers and Secondhand Dealers Act 1994, and thereby forced a
temporary closure of the respondent’s business, and that in
consequence of what has transpired in relation to the failed
purchase of the business a state of trust no longer exists be-
tween the parties.

The uncontested facts in this matter are—
• Stocktakes within the business, including a stocktake

in or about November 1997, revealed items were
missing from stock.

• In April 1998 a stocktake was conducted at the busi-
ness and it was agreed between the vendor and
purchaser that such stocktake, subject to adjustment
according to subsequent transactions as recorded and
approved by both of them, would constitute the
stocktake to ascertain the value of overall assets held
by the business immediately prior to purchase.

• In early June and prior to executing the agreement
to sell the business, the respondent notified the likes
of service providers ie telephone, water and elec-
tricity, together with the licensing authority for the
purposes of the Pawnbrokers and Secondhand Deal-
ers Act 1994 that “as of 28th June 1998 the
respondent will sell the business known as Mr Cash
(Morley) to Kantola Pty Ltd” and the licensing au-
thority was further advised that “The Licensee Mr
Derrick Cornelius Oborne is a Director of Kantola
Pty Ltd and as such, will continue to hold the Li-
cences.

• On 3 June 1998 the respondent wrote to Palm Bridge
Pty Ltd regarding the sale of the business to Kantola
Pty Ltd and sought the assignment of the lease for
the business premises to Kantola Pty Ltd “on terms
that are substantially similar to those as contained in
our lease agreement, (of which we have given Mr
Oborne a copy). Mr & Mrs Oborne will be the Guar-
antors”.

• The agreement for sale of the business contains the
covenant that the total purchase price is comprised
of three separate amounts allocated to the fixed as-
sets, the goodwill, and the current loans and an
amount of stock the value of which stock is to con-
stitute the balance of the sum allowed for loans and
stock, after the value of current loans is determined.

• On a date shortly prior to 24 June 1998 the respond-
ent proposed to Kantola Pty Ltd a reduction in the
stock value by the removal of jewellery items from
stock which exceed a stipulated value.

• On 24 June 1998 the accountant representing Kantola
Pty Ltd, by implication, requests an independent
stocktake at the business the day prior to purchase
and objected to an adjustment in the value of stock
by the removal of jewellery alone and states that any
adjustment ought be effected across the range of
stock.

• The agreement for sale of the business contains the
condition precedent that the sale of the business “….
is conditional upon the lessor consenting to the as-
signment of the lease to the purchaser and if that
consent is not obtained this agreement will termi-
nate ……..”.
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• On or about 25 and 26 June 1998 there were tel-
ephone conversations between Penelope Ann Kirby,
a director of the respondent, and Mr Oborne, as a
director of Kantola Pty Ltd in relation to the request
of Kantola Pty Ltd that a stocktake be held and that
certain items of jewellery not be removed from stock.
Mr Oborne was informed that the lessor of the
Morley premises did not accept the financial guar-
antees offered on behalf of Kantola Pty Ltd and
would not assign the lease held by the respondent.
In one of those telephone conversations Mrs Kirby
spoke of the respondent acting as guarantor to ob-
tain assignment of the lease.

The applicant asserts that when on the occasion Mrs Kirby
spoke of the respondent acting as guarantor to obtain assign-
ment of the lease to Kantola Pty Ltd, she did so in the form of
an undertaking the respondent would do that, whereas Mrs
Kirby says no undertaking was given but that she related to
Mr Oborne the conversation she had with the person repre-
senting the lessor and then said to him “it looks like we (the
respondent) will have to guarantee the lease for Mr McCulloch
(the lessor) to proceed”. Mr Oborne asserts that Mrs Kirby
subsequently withdrew from the undertaking for the respond-
ent to act as guarantor.

On 26 June 1998 Barry Kirby, a director of the respondent
and Mrs Kirby travelled to the Morley store from their home
in Busselton. On arrival at the store Mr Oborne was found to
be absent attending to a matter regarding his dog. He returned
to the store when requested to do so by telephone and met
with Mrs Kirby. According to Mrs Kirby the applicant was
questioned as to why a change to the terms of the sale agree-
ment was sought re a new stocktake and the removal of some
jewellery stock, and it was suggested to him that he recon-
sider the position and they would discuss it further the
following day. Mr Oborne says he was told that the respond-
ents would not proceed with the sale and that he was to advise
the necessary persons of that.

On 27 June 1998 Mr and Mrs Kirby met with Mr Oborne at
the Morley store where, according to Mrs Kirby, the appli-
cant was asked if he had reconsidered the change in terms
sought by the accountant, and upon receipt of the answer that
he was not prepared to do so, he was directed to take paid
leave until the matter was resolved. The applicant’s version is
that he was simply told to depart until the matter was resolved.
Mr Oborne was handed a letter dated 26 June 1998 which
demanded that he return “ …….. all goods in your possession
or otherwise that had been taken from the store by you, with-
out being paid for. Any goods taken from the store without
payment, had been taken without our permission and must be
returned ….. by Saturday, 27 June at 5 pm.”

Mrs Kirby told the Commission that by the conclusion of
the stocktake conducted in November 1997 the respondent
had become dissatisfied with the performance of the appli-
cant however, although dismissal was considered, because Mr
Oborne commenced overtures on behalf of Kantola Pty Ltd
the respondent elected to wait and see what developed in that
regard. It is said were it not for the indications that the re-
spondent and Kantola Pty Ltd were likely to come to an
agreement on the sale of the business, and then did come to
such agreement, the employment of Mr Oborne would not
have been continued for the length of time that it was. The
possibility having arisen that the sale might not proceed, and
given the respondent did not wish to continue his employ-
ment if that occurred, and given further that there was concern
that whilst the sale of the business was in a state of flux and
there was some discord with Mr Oborne, such had the poten-
tial to be detrimental in relation to the staff that would usually
be under his control, and hence the decision was taken to re-
move him from the workplace until all was resolved.

Mrs Kirby says that on 29 June 1998 she received a tel-
ephone call from a police officer Sgt Weir, who informed her
that Mr Oborne had cancelled the licence under which Mr
Cash—Morley operated, and the consequence of that was that
the store had to cease trading and did not resume trading until
three days later upon obtaining a new licence. Mr Oborne
denies that he requested the licence held by the respondent be
cancelled and says that he spoke with a Sgt Weir and requested
that no licence be issued in his name on behalf of Kantola Pty

Ltd. On this date a facsimile directed to Acting Sgt Mark Weir
from the accountant of Mr Oborne, and countersigned by Mr
Oborne, advises that Mr Oborne had been suspended from
duty from 27 June 1998 and that he as the current licensee
was not able to attend the store and undertake his duties.

On 20 July 1998 the applicant was invited to attend a meet-
ing with the respondent the following day. That he did and
complaints were levelled against him regarding the cancella-
tion of the licence, his termination of the interest free loan
offer provided by the respondent without consultation, that
on 25 June 1998 he had staff work a 13-hour day to prepare
the business for takeover by Kantola Pty Ltd, and that through-
out the period of his management there had been a serious
problem with stock shortages, and he was questioned with
regard to each of these matters. By a letter dated 24 July 1998
the respondent offered the applicant the opportunity to re-
spond to the complaints in writing and it was said that the
respondent viewed the matters raised as sufficiently serious
as to warrant consideration of terminating his employment.
Solicitors acting for Mr Oborne responded to the complaints
in writing on 11 August 1998. Mr Oborne explained his posi-
tion regarding the complaints made in essentially the same
terms as his solicitors conveyed to the respondent in August
1998 ie that he did not request the cancellation of the licence,
that he did cease to offer interest free loans to the public and
the reason for that was both difficulties with the new compu-
ter program and the need to alter the text to meet the
requirements of the Ministry of Fair Trading, and the differ-
ent text did not fit in the space provided on the supplied
pre-printed stationery, that the additional hours he had had
staff work was intended to be paid by Kantola Pty Ltd at the
conclusion of the current pay week which bridged the settle-
ment date and concluded after it, and finally that although
stock shortages had been identified from time to time the re-
spondent had not complained they were serious nor that such
was considered to have occurred because of his mismanage-
ment.

The respondent also complains that Mr Oborne took per-
sonal possession of items from the stock belonging to the
respondent without paying for such items, and without per-
mission of the respondent. Mr Oborne concedes that he had
in his possession a dishwasher, a hand trolley to transport it,
and a watch, belonging to the respondent but denies there was
any intended wrong doing on his part. According to the appli-
cant the kitchen in his home was being remodelled and the
dishwasher was removed to his home to test its suitability for
installation as part of that process. The records applicable to
the watch are said to have remained at the premises of the
respondent and were secured in a safe. The inference being,
as I understand it, a record that the watch formed part of the
stock of the respondent existed, it was readily discoverable
by the immediate subordinate of Mr Oborne and by Mr and
Mrs Kirby who had access to the safe, and hence there was no
intention on the part of the applicant to hide the existence of
the watch. Mr Oborne concedes that there were occasions that
he absented himself from duty for personal reasons and says
that essentially he did so to deal with matters associated with
Kantola Pty Ltd and the purchase of the Mr Cash—Morley
business. It is also not denied by the applicant that he varied
the trading hours of the pawn broking section of the business
and says he did so for a period during the winter months be-
cause trading reduced at that time of year and did not warrant
the section trading to 9pm at night and hence he altered the
closing time to 7pm. The applicant says he mentioned the
idea of an earlier closing time with Mr Kirby but no express
authority to act upon the idea had been given by Mr Kirby.

The cancellation of the licences which the applicant held on
behalf of the respondent under the Pawnbrokers and
Secondhand Dealers Act 1994 I find did not occur at the re-
quest of the applicant. The advice which Mr Oborne gave the
licensing authority was firstly, on behalf of Kantola Pty Ltd,
that such would not take over the business on the date previ-
ously advised by the respondent, and secondly in the capacity
of employee of the respondent, that he had been suspended
from duty and therefore he was unable to comply with the
requirements of the licence. Mr Oborne, in his capacity of
employee, ought have informed the respondent of his inten-
tion to notify the licensing authority as he did. However his
failure to do so was not an adequate ground for his dismissal.
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It is not in dispute that there was stock discrepancies while
the store was under the management of Mr Oborne and I infer
from the evidence that theft of the stock was involved. Mr
Oborne submits he ought not be held responsible and that he
had requested of the respondent, but been refused, adequate
surveillance of the store. No evidence has been led by the
respondent to show the nature of the stock discrepancies,
whether they appear to be by reason of theft or inadequate
control procedures, and in what manner the applicant is be-
lieved to have failed in his duty to take reasonable action to
control the problem. There is no evidence that prior to the
dismissal the respondent made known to Mr Oborne he was
considered responsible for the stock losses and that his em-
ployment was in jeopardy if the problem was not adequately
addressed. The tenor of the evidence is that on the occasions
the respondent addressed stock discrepancies there was cer-
tainly an expression of displeasure with the situation and that
such was an unsatisfactory situation.

Mr Oborne is not accused of stealing, or attempting to steal,
the washing machine and the watch he removed from the stock
of the Morley store and had in his possession without having
paid for them. The position of the respondent as I compre-
hend it is that the applicant, notwithstanding what was his
intention, knowingly ignored the requirement that goods were
not to be removed from the store unless payment for them had
been made beforehand. Although it was not expressly put to
the applicant that such was the nature of his offence he under-
stood that he had acted incorrectly but that given he had no
wrongful intention he pleads that such is excusable.

Mr Oborne cancelled the interest free loans usually offered
by the respondent for a short period. His explanation for that
is twofold firstly, that a newly introduced computer program
caused operating difficulties, and secondly, the pre-printed
stationery did not provide adequate room to print the material
loan wording. It is plain on the evidence that problems had
been experienced with the new computer program from its
introduction in or about March 1998 at least in so far as the
automatic transfer of data to the police department was con-
cerned. Mr Oborne says there were also other operating
problems and there is no counter evidence to that. He asserts
there was not adequate room to print the volume of the terms
applicable to a free loan period and hence that was ceased
until the problem could be rectified. It is the evidence of Mrs
Kirby that the problem with the volume of wording was read-
ily able to be overcome by reducing the print size of the
computer generated loan provision which, according to her,
Mr Oborne knew how to do and had the necessary access
code to make such an alteration with the computer. It was not
put to Mr Oborne that the problem could have been overcome
in the manner described by Mrs Kirby, nor that he was au-
thorised to, and able to, effect such a change through the new
computer program. There is evidence from Mr Oborne that
difficulties experienced with the new computer program re-
quired that it be abandoned from time to time and that he
reverted to the old program so that business could proceed
uninterrupted. In the view of the Commission there is no evi-
dence that on the occasions Mr Oborne did not apply the free
loan provision he did so with any wrongful intention and I
find that such occurred for the reasons that he has stated. His
error was judgmental in that knowing the respondent had the
policy of offering free loans he ought not have ceased them
over a period of time without referring the matter to Mrs Kirby.

Little need be said about the decision of Mr Oborne to alter
the trading hours of the pawnbroking section of the business.
To his mind such was warranted however he concedes that he
ought have sought approval from the respondent to do so.
That again was a judgmental error on his part.

The respondent sought to establish that on the occasion the
applicant worked the staff of the respondent in circumstances
where they would be paid by the respondent, he did so to
benefit Kantola Pty Ltd. Mr Oborne concedes the work in
question was done for the benefit of Kantola Pty Ltd but de-
nies that it was his intention that the respondent pay for that
work and says that he intended to do so after the purchase
date of the business. I do not disbelieve Mr Oborne had the
intention which he claims however, given that the staff were
employees of the respondent at the time, and given the plain
words of the purchase agreement made the respondent liable
for such payment of the staff, his conduct was naïve and a

further error of judgment.
Following upon what was in effect the suspension of Mr

Oborne a deterioration of the relationship between the par-
ties, and their trust of each other, occurred and I am satisfied
that when the sale of the business failed to proceed there was
little chance of reconciliation between them. Hence it was
improbable that a satisfactory employer and employee rela-
tionship could be re-established. Given that Mr Oborne had
the role of manager the judgmental errors made by him shows
a degree of incompetence with the role and given that it was
improbable that a satisfactory relationship could be re-estab-
lished I am of the view the respondent had justifiable reason
to terminate the employment. Although Mr Oborne was pre-
vented from working as he had wished for a lengthy period,
throughout that period the respondent paid him his full salary
and other entitlements until such time as it became plain that
a resolution of the parties’ respective difficulties would not be
found in the sale of the business. Given the whole of the cir-
cumstances in this matter the applicant has not shown that his
dismissal was unfair.

Appearances: Mr G. Lawton (of Counsel) on behalf of the
applicant

Ms S. Richardson (of Counsel) on behalf of the respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Derrick C Oborne

and

Braeside Nominees Pty Ltd.

No. 2128 of 1998.

2 March 2000.
Order.

HAVING heard Mr G. Lawton (of Counsel) on behalf of the
applicant and Ms S. Richardson (of Counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) C. B. PARKS,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Joe O’Keefe

and

City of Albany.

No. 2282 of 1998.

COMMISSIONER A R BEECH.

10 February 2000.
Reasons for Decision.

By this application Mr O’Keefe claims that his dismissal on 2
December 1998 was harsh and unfair. He seeks an order of
re-instatement.

Mr O’Keefe was employed as a Senior Planner. He com-
menced employment in September 1997. Mr O’Keefe claims
that he was a permanent employee, or alternatively, that he
should be deemed to be a permanent employee. The respond-
ent, however, maintains that Mr O’Keefe was employed on a
temporary contract of employment which was to expire on 31
December 1998. Thus, even on the respondent’s version of
the facts, it dismissed Mr O’Keefe approximately four weeks
prior to the time when his contract of employment with it
would have ended due to the effluxion of time.
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Mr O’Keefe was dismissed with the payment of four weeks’
wages in lieu of notice and his entitlements to date. He was
required to leave work immediately, and indeed, was escorted
from the premises and driven to his place of residence by a
fellow employee.

Mr O’Keefe was given a letter of termination (exhibit 35).
It was written by Mr Fenn, the Executive Director—Develop-
ment Services, who was Mr O’Keefe’s senior and who took
the decision to dismiss Mr O’Keefe. The letter of termination,
taken generally, gives the reasons for dismissal being—

1. Mr Fenn having received complaints over an ex-
tended period about Mr O’Keefe’s level of service;

2. Mr Fenn’s understanding that Mr O’Keefe had dis-
regarded the respondent’s organisation by his
standard of dress, reluctance to review operating
procedures, open criticism of other officers’ reports,
refusal to accept internal and external customer criti-
cism and his attitude towards staff within the City of
Albany who are not former Shire of Albany employ-
ees;

3. Mr Fenn’s belief that Mr O’Keefe had disregarded
confidentiality and personal privacy in “rifling
through” Mr Fenn’s inward mail tray;

4. Mr Fenn’s understanding that Mr O’Keefe had ques-
tioned Mr Fenn’s professional ethics, thus
undermining Mr Fenn’s trust in Mr O’Keefe.
Mr Fenn believed that this had led to an “irretriev-
able breakdown” in the working relationship between
Mr O’Keefe and the respondent and Mr O’Keefe’s
employment necessarily was to be concluded im-
mediately.

This letter was given to Mr O’Keefe on 2 December 1998
and took effect immediately.

It is sufficient to say at this stage that, again in general terms,
Mr O’Keefe was unaware of the matters in paragraph 1, and
denies those matters that are contained within paragraph 2
above. Mr O’Keefe admits, in relation to paragraph 3, that he
did read some correspondence in Mr Fenn’s inward mail tray.
Mr O’Keefe does not believe that he questioned Mr Fenn’s
professional ethics, as set out in paragraph 4.

Mr O’Keefe gave evidence on his own behalf. The respond-
ent called evidence from Ms Baesjou, who was the Director
of Development Services at the time of Mr O’Keefe’s em-
ployment, from Mr Fenn and from Mr Kelly who had been
the Chief Executive Officer of the respondent at the time Mr
O’Keefe was dismissed.

Mr Fenn’s later evidence makes it clear that the principal
reason why he decided to dismiss Mr O’Keefe was an inci-
dent which had occurred on approximately 25 November 1998
when Mr O’Keefe sent a fax to Mr Fenn at a meeting of the
Council which was seen by Mr Fenn as going over Mr Fenn’s
head. Mr Fenn described this incident as the one which “pushed
him over the edge” in relation to his decision to dismiss Mr
O’Keefe. Allied in time to that incident was the incident re-
garding Mr Fenn’s inward mail tray which had occurred only
a short time prior to 25 November 1998. Although Mr Fenn
did not have a positive view about Mr O’Keefe from at least
September 1998 onwards he had been content to allow Mr
O’Keefe to continue to the end of Mr O’Keefe’s employment
on 31 December 1998 primarily because there was a backlog
of planning applications to be dealt with by the respondent,
coupled with a shortage of experienced planning officers. I
turn firstly to consider these two incidents.

The evidence before the Commission shows that on 25 No-
vember the Council was scheduled to consider a town planning
application concerning a night club. A report on that applica-
tion had been prepared by Mr Percy and Mr Fenn. Mr O’Keefe
was aware at least that Mr Fenn had checked the report and
that Mr Fenn would have carriage of the matter at the Council
meeting. Mr O’Keefe had a number of reservations about a
draft of the report and he had raised these verbally with Mr
Fenn before the scheduled meeting. Mr O’Keefe recalls do-
ing so approximately 10 days before the meeting. Mr Fenn
cannot recall when Mr O’Keefe raised his reservations but
believes it was perhaps the day before, or the morning of, the
meeting. On the day of the meeting Mr O’Keefe noticed that
the report was still in the same format. His opinions had not

caused any changes to be made.  Mr O’Keefe thought that Mr
Fenn had perhaps not had enough time to take his opinions on
board. His concerns were expanded by further information
which only came to his attention on the day of the meeting.
The Council meeting was to be held in a different location
from Mr O’Keefe’s workplace. When Mr Fenn had left for
the meeting, but before he arrived at the meeting place, Mr
O’Keefe sent a twelve paragraph facsimile letter to Mr Fenn
at the meeting place. Mr O’Keefe headed his facsimile “PRO-
POSED CHANGE OF USE TO NIGHT CLUB—Serious
Concerns regarding the process”. He then set out twelve points
and concluded—

“Commissioners may wish to visit the RESIDENTIAL
zones affected elderly residents.
Options for approval, redesign or refusal should be pre-
pared to ensure fair play and consistency with recent
practice.
It would be appreciated if you could ensure the Commis-
sioners are made aware of these issues.”

Mr Fenn’s evidence is that Mr O’Keefe had given him a
copy of the letter prior to him leaving for the meeting and that
the facsimile letter he received was merely a further copy.
However, I am not satisfied that the evidence overall has es-
tablished this to be the case.

While Mr Fenn regarded Mr O’Keefe’s earlier raising of his
reservations as entirely within Mr O’Keefe’s area of responsi-
bilities, he thought that the process followed by Mr O’Keefe,
that is, the sending of the facsimile letter, and particularly the
words used by Mr O’Keefe in the last two lines quoted above,
was Mr O’Keefe acting in a matter of which he did not have
carriage and taking a “very political decision” (transcript p.252)
to go to the Council directly with it. On Mr Fenn’s evidence,
he believed Mr O’Keefe was uncomfortable with the way Mr
Fenn had been handling the matter and the way Mr Fenn was
“running the team”. Mr Fenn believed that this caused a total
breakdown of trust between them. Mr Fenn therefore felt that
he could no longer work with Mr O’Keefe.

Mr Fenn’s evidence is also that he understood Mr O’Keefe
had requested that sufficient copies of the faxed letter be pre-
pared to have them distributed to the Commissioners. However,
no evidence of this was adduced to the Commission and the
issue was not put squarely to Mr O’Keefe and I make no find-
ing on the matter. In any event, it is quite clear that the faxed
letter was not circulated. Indeed, due to unrelated circum-
stances, the town planning application concerning the night
club was not even considered at that meeting. The issue of
importance for these proceedings is Mr O’Keefe’s request to
Mr Fenn to draw Mr O’Keefe’s reservations to the attention
of the Commissioners. It is that issue which is of significance
because it is from those words that Mr Fenn drew the conclu-
sion that Mr O’Keefe intended his views to be presented to
the Commissioners either in addition to, or perhaps in con-
trast to, the report which Mr Fenn would otherwise present to
them. On the evidence, Mr Fenn was correct in his conclu-
sion. Mr O’Keefe’s evidence is that he believed it was
necessary for him to, in effect, direct or request Mr Fenn to
bring his concerns to the attention of the Council. Mr O’Keefe
believed that it was a professional act on his part to do so.
However, it is one thing for Mr O’Keefe to draw his profes-
sional concerns over a Council matter to the attention of Mr
Fenn. It is quite another to request that his concerns be brought
to the Council’s attention in contrast to the report which Mr
Fenn was otherwise tendering. It was Mr Fenn, and not Mr
O’Keefe, who had carriage of the town planning application
in the absence of Mr Percy. The presentation to Council of Mr
O’Keefe’s contrasting comments would at least have under-
mined Mr Fenn’s position in support of the report.

I turn to consider the incident which had occurred a few
days earlier. It is common ground that there is a two-tiered
tray on a desk adjacent to the typist who typed Mr Fenn’s
work for him as well as Mr O’Keefe’s, and perhaps others.
Mr O’Keefe disputes the evidence that there is, above the tray,
a notice stating that its contents are confidential. Even if there
is not a notice to that effect, it would not be proper for Mr
O’Keefe to deliberately read Mr Fenn’s correspondence even
if that correspondence may have related to a matter in which
Mr O’Keefe was involved. That is, nevertheless, what Mr
O’Keefe did, as he himself conceded. He looked at all the



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 65780 W.A.I.G.

correspondence on the desk. Mr Fenn observed Mr O’Keefe’s
actions. When Mr Fenn asked Mr O’Keefe later about what
he had seen, Mr O’Keefe apologised to Mr Fenn for the inci-
dent, but regarded the matter as of little consequence.

These two incidents together (the incident involving the fac-
simile letter having a greater significance to Mr Fenn than the
incident regarding Mr Fenn’s inward mail tray) formed the
basis upon which the decision was made by him to dismiss
Mr O’Keefe. On 27 November, he arranged to meet with Mr
O’Keefe. Mr Fenn raised a number of matters with Mr O’Keefe
and particularly the two incidents described above. Mr Fenn
wanted to satisfy himself whether Mr O’Keefe had a common
understanding with Mr Fenn’s position. As a result of the
meeting, Mr Fenn felt that he could no longer trust Mr O’Keefe
and he took the decision to dismiss him. Mr Fenn prepared
the letter of dismissal and on 2 December dismissed Mr
O’Keefe with immediate effect with payment in lieu of no-
tice, and he was required to leave the building almost
immediately under escort.

Was the dismissal of Mr O’Keefe harsh or unfair towards
him? That is, was the respondent’s right to dismiss Mr O’Keefe
exercised so harshly or oppressively towards him as to amount
to an abuse of that right? The answer to the question depends
upon the circumstances. Mr Fenn took into account matters
other than the two incidents mentioned above. He took into
account the matters referred to in the second paragraph of the
reasons for dismissal set out earlier in these Reasons. It is not
suggested that any of these other matters of themselves can
now be seen to amount to conduct which justified dismissal.
Even if they could be, Mr Fenn’s preparedness to allow Mr
O’Keefe to continue to the end of Mr O’Keefe’s employment
on 31 December 1998, notwithstanding these other matters
means, in effect, that he condoned them. They were still avail-
able to be taken into consideration in the decision to dismiss
however (see WA Rewind Co v Skennerton (FB) (1991) 71
WAIG 2045).

However, it is also significant that, although these other
matters were referred to in the letter of dismissal, and during
the course of the evidence before the Commission, the evi-
dence of Mr O’Keefe, and of Mr Fenn, makes it quite clear
that Mr O’Keefe was never warned that, unless he improved
his conduct in these other matters, his employment would be
in jeopardy. As a general proposition, society now recognises
that, before an employee can be fairly dismissed for matters
amounting to poor performance, the employee should be
warned that a continuation of that performance may lead to
dismissal (Margio v Fremantle Arts Centre Press (1990) 70
WAIG 2559). As Mr Fenn at no stage warned Mr O’Keefe
that his conduct in these other matters meant that unless he
improved, his employment was in jeopardy, the respondent is
not able to fairly rely upon these other matters to justify the
dismissal of Mr O’Keefe.

It logically follows that, for Mr Fenn to have changed his
mind, Mr O’Keefe’s conduct in faxing the facsimile letter,
and perhaps looking through Mr Fenn’s correspondence,
needed to be conduct so seriously in breach of Mr O’Keefe’s
contract of employment that by standards of fairness and jus-
tice the employer should no longer be bound to continue with
it: North v Television Corporation Ltd (1976) 11 ALR 599 at
608/9 per Smithers and Evatt JJ. Although that case dealt with
the issue of summary dismissal, this is not to convert Mr
O’Keefe’s dismissal into a summary dismissal. It was not a
summary dismissal as such because Mr O’Keefe was paid all
of his entitlements although it had all of the characteristics of
a summary dismissal. Indeed in its implementation Mr
O’Keefe’s dismissal was indistinguishable from the dismissal
which would have occurred if Mr O’Keefe had been guilty of
stealing or other serious misconduct.

To put it another way, if the respondent says that Mr
O’Keefe’s conduct in faxing the facsimile letter, and perhaps
looking through Mr Fenn’s correspondence, was not miscon-
duct, but yet another example of poor performance, Mr
O’Keefe’s dismissal is likely to be unfair because he was never
warned that his conduct to date was seen as poor performance
which, if repeated, would jeopardise his employment. If the
respondent believes that Mr O’Keefe’s conduct in relation to
the facsimile letter and the issue of Mr Fenn’s inward mail
tray was more than poor performance, indeed, that it was

conduct which of itself justified dismissal then it must be pre-
pared to meet the test of whether those actions were sufficient
to warrant the dismissal which occurred.

The content of the facsimile letter is not, of itself, in ques-
tion. Mr Fenn’s evidence is that he was aware of the twelve
issues in it raised by Mr O’Keefe. He did not necessarily agree
with them but he had been made aware of them. Mr O’Keefe
had been acting entirely properly in bringing these matters to
his attention. It is the request for Mr Fenn to bring Mr
O’Keefe’s reservations to the attention of the Council which
is in question. Whilst I accept the evidence of Mr Fenn that he
himself believed that he could no longer trust Mr O’Keefe,
Mr Fenn’s reaction might possibly have been an over-reac-
tion. For example, Mr Fenn gave evidence regarding the effect
upon the respondent’s strategic planning staff of a facsimile
Mr O’Keefe had sent to them which asked them not to “refer
ratepayers to his office when files are with Mercer Road Staff”
(exhibit 32). Mr Fenn saw the issue as “very confrontational”
and believed the counter staff who received it took affront at
it. Ms Baesjou’s recollection of the event was that although
Mr O’Keefe’s comments could have been misinterpreted or
could have offended some people, offence could really only
have been taken in relation to that facsimile if people had been
“oversensitive” (transcript p.193). I am left with the impres-
sion that Mr Fenn viewed the effect more seriously than the
evidence, overall, suggests was the case.

In any event, the issue of whether or not Mr O’Keefe’s dis-
missal was fair does not depend upon the subjective view of
the manager who made the decision to dismiss. Rather, the
test is an objective test based upon all of the circumstances.
Mr O’Keefe’s intentions in having his reservations in relation
to the town planning application concerning the night club
put to the Commissioners would either have undermined, or
perhaps contradicted Mr Fenn, but that did not in fact occur.
His intentions did not show an intention to follow conven-
tional reporting procedures between him and Mr Fenn which
Mr O’Keefe had earlier followed when he raised his reserva-
tions orally with Mr Fenn. However, neither do they indicate
a preparedness not to perform his work otherwise. Although
the issue of a senior employee being undermined by a less
senior employee can be a serious issue, the event itself war-
ranted a reprimand at most. Mr O’Keefe’s action in looking at
the correspondence in Mr Fenn’s inward mail tray is hardly a
dismissible event for a first offence, even if the notice was
displayed above the trays as Mr Fenn states.  I am not able to
see that Mr O’Keefe’s actions warranted his dismissal and
certainly not in the manner which actually occurred. That
manner is revealed in the following extract from Mr Fenn’s
cross-examination—

Mr Stokes: So it is true to say that you gave no con-
sideration to Joe’s feelings?

Mr Fenn: No.
Mr Stokes: And that is why you had no compunction

on 2 December about more or less treat-
ing him as you would treat somebody that
had defalcated from the City, a thief, a
criminal?

Mr Fenn: That’s right.
Mr Stokes: And that’s not putting coloured percep-

tion on it, that’s what you wanted to effect
wasn’t it?

Mr Fenn: That was my deliberate action on the day,
yes.

(transcript p.259, 260)

Also, Mr O’Keefe’s employment was due to end in four
weeks’ time in any event. If the evidence showed that Mr
O’Keefe’s actions in the two incidents were so incompatible
with his contract of employment that he could not possibly
continue with his employment the respondent’s case would
have been stronger. However, in this context, the approaching
end of Mr O’Keefe’s employment suggests that Mr O’Keefe
should have been warned that his intentions in sending the
facsimile letter would be seen as undermining Mr Fenn’s au-
thority and was not to be repeated and he was not under any
circumstances to look at correspondence in Mr Fenn’s inward
mail tray. Mr O’Keefe would have continued for a further four
weeks the outstanding planning work upon which he had been
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previously engaged. The evidence of Ms Baesjou shows that
she had been quite happy with Mr O’Keefe’s performance
and this evidence permits the conclusion that Mr Fenn’s con-
clusion regarding Mr O’Keefe was not universally held by the
respondent’s staff.

In the circumstances, for Mr O’Keefe to have been dismissed
both for the reasons which were given, and in the manner
which has been described, was a harsh exercise of the respond-
ent’s right to dismiss him.

Having found that Mr O’Keefe’s dismissal was unfair I turn
to consider the issue of remedy. Mr O’Keefe claims re-
instatement. Re-instatement is certainly the primary remedy
envisaged by the Industrial Relations Act, 1979. Neverthe-
less, there is quite clear, and largely uncontradicted, evidence
that the position which was occupied by Mr O’Keefe no longer
exists. I accept the evidence of Mr Fenn, which is supported
by the evidence of Mr Kelly, that the respondent restructured
positions after Mr O’Keefe was dismissed so that there was
no longer the position of Senior Planner. When a position has
been abolished, it is far more difficult, indeed, impracticable,
to order re-instatement (Gilmore v Cecil Bros, FDR Pty Ltd,
Cecil Bros Pty Ltd (1996) 76 WAIG 1184; as confirmed on
appeal at 4434 (FB) and (1998) 78 WAIG 1099 (IAC)). In my
view, that evidence discharges the onus upon the respondent
to show that I ought not exercise my discretion to order re-
instatement.

Furthermore, and as perhaps foreshadowed by my analysis
earlier in these Reasons, I am of the opinion that Mr O’Keefe’s
employment would have come to an end on 31 December 1998
even if the dismissal had not occurred. Thus, the only practi-
cal consequence of an order for re-instatement would be that
Mr O’Keefe would now be employed for four weeks. That is
hardly a practical or commonsense solution, particularly now
that so much time has elapsed between the dismissal and the
bringing of this case to the Commission. I have reached the
conclusion that Mr O’Keefe’s employment would have come
to an end on 31 December 1998 for the following reasons.

The duration of Mr O’Keefe’s employment is recorded in
two letters from the respondent to him. The first is signed by
Ms Baesjou and is dated 20 October 1997 (exhibit 5). It states,
relevantly—

“I am pleased to confirm your appointment to the posi-
tion of Senior Planner with the Shire of Albany on a
temporary full time basis until 31 December 1997 …
Conditions of the Local Government Officers (WA) Award
apply together with the terms and conditions of the Shire
of Albany Enterprise Bargaining Agreement.”

Mr O’Keefe accepts the contents of this letter as being ac-
curate.

The second is signed by Mr Kelly and is dated 28 January
1998 (exhibit 6) and, relevantly, is as follows—

“… I am pleased to confirm your appointment to the po-
sition of Senior Planner with the Shire of Albany. This is
on a full time basis until 31 December 1998 … Condi-
tions of the Local Government Officers (WA) Award apply
together with the terms and conditions of the Shire of
Albany Enterprise Bargaining Agreement…”

Mr O’Keefe similarly did not dispute the contents of this
letter when he received it. I accept both letters as indicating
that Mr O’Keefe’s employment was initially to 31 December
1997, and then to 31 December 1998.

Mr O’Keefe points to the terms of the Local Government
Officers (WA) Award, an award of the Australian Industrial
Relations Commission. He points particularly to clause
31(a)(v)—Temporary Employment which states that—

“A temporary appointment shall mean an officer employed
for a specific project which the Council indicates at the
time of engagement will not be ongoing, or an officer
appointed to a position which the Council has reason to
believe has a duration of less than twelve months pro-
vided that the Council and the appropriate union can agree
in writing upon an extension beyond the twelve month
period.”

Mr O’Keefe argues that, in relation to this wording, he was
not employed for a specific project indicated to him at the
time of engagement. Furthermore, even if the Council had
reason to believe his employment would be of a duration of

less than twelve months, the Council and the appropriate un-
ion did not agree in writing upon an extension beyond the
twelve month period. Mr O’Keefe argues that, on that analy-
sis, his employment could not have been temporary
employment under Clause 31.—Contract of Employment.

Mr O’Keefe further argues that he was not employed on a
fixed term contract (clause 31(a)(vi)) because the terms of the
award provide that a fixed term contract will only apply to an
officer who was engaged for a specific project or in other cir-
cumstances agreed with the union. Mr O’Keefe was not
engaged for a specific project, and there were no other cir-
cumstances agreed with the union. Furthermore, prior to a
fixed term contract being entered into between an employer
and an employee the employer needs to seek the agreement,
in writing, of the union. This was not done.

Mr O’Keefe also argues that his employment was not casual
(which the respondent concedes) and nor was it part time
(clause 31(a)(ii)). Accordingly, his employment can only be
in the remaining category of Clause 31, that is a permanent
officer (clause 31(a)(i)). On that analysis, Mr O’Keefe argues
that his contract of employment would not have come to an
end on 31 December 1998.

I am unable to accept Mr O’Keefe’s argument. The task of
constructing the contract of employment between Mr O’Keefe
and the respondent is to determine the intention of the parties
objectively from the agreement they have reached (Hart v.
Robowash (1998) 78 WAIG 4307 per Parker J. at 4309). There
is no doubt whatsoever from the readings of exhibits 5 and 6
that it was the intention of the parties that Mr O’Keefe’s em-
ployment would be until 31 December 1997 and 31 December
1998, respectively. That is what the letters state and Mr
O’Keefe did not demur at the time. It was done in the context
of a 10-point plan overseeing the amalgamation which did
not generally permit permanent appointments. Mr O’Keefe
had two periods of employment which were consecutive.
Employment of that nature fits within the words of Clause
31(a)(v) above as “an officer appointed to a position which
the Council has reason to believe has a duration of less than
twelve months”. If there was to be an extension beyond the
twelve month period the award would have required the re-
spondent and the union to agree in writing to the extension.
However, that did not need to occur in this case because it can
reasonably be held that the first period of Mr O’Keefe’s em-
ployment lasted from 14 September 1997 (when he actually
commenced work) until 31 December 1997, or at best to 28
January 1998 (the date of the second letter). His second pe-
riod of employment, therefore, was from either 1 January 1998,
or 28 January 1998, to expire on 31 December 1998. Each
period is a duration of less than twelve months. Even if I am
incorrect in this analysis, and even if it can be held that the
terms of employment as set out in exhibits 5 and 6 do not
entirely fit within Clause 31(a)(v), it does not, therefore, fol-
low that Mr O’Keefe is deemed to have been a permanent
employee. It is merely that the duration of his employment
was in breach of the award. The breach of the award is an
entirely different matter from Mr O’Keefe’s claim in this Com-
mission and is not an issue which need concern me further in
these Reasons. Suffice to say that I am not of the opinion that
the award has been breached.

Mr O’Keefe also argues that his employment must have been
permanent because he was a “senior employee” pursuant to
s.5.39 of the Local Government Act, 1995. I reject the sub-
mission. Mr O’Keefe’s position was not a “senior employee”
for the purposes of the Local Government Act, 1995 unless in
accordance with s.5.37 the respondent designated Mr O’Keefe,
or persons belonging to a class of employees, to be senior
employees. There is no evidence whatsoever that the Council
designated Mr O’Keefe, or a class of persons of which he was
one, as senior employees. Indeed the evidence of Mr Kelly is
that it did not. I accept his evidence. The mere title of Mr
O’Keefe’s position, senior planner, does not make that posi-
tion a senior employee for the purposes of the Local
Government Act, 1995. It is also convenient for me to pass the
comment that I have seen nothing at all relevant in the provi-
sions of s.11 of Schedule 2.1 to the Local Government Act,
1995 to which Mr O’Keefe referred which may be applicable
to the change in position of Mr O’Keefe at the time the Shire
and Town of Albany amalgamated to become the City of
Albany. Even if the change in Mr O’Keefe’s position could be
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seen as a demotion, that is simply not a relevant consideration
for the matters which are currently before the Commission.

The Commission has the power to order the respondent to
pay compensation for the loss or injury arising from the dis-
missal. To the extent that Mr O’Keefe’s loss is to be assessed
as a financial loss, as some authorities might suggest, it is
clear that Mr O’Keefe has not suffered a financial loss. Had
his employment continued until 31 December 1998 he would
have been paid for a further four weeks’ work. He would not,
however, have been paid anything in lieu of notice because
his contract would have ended due to the effluxion of time. In
fact, Mr O’Keefe was paid four weeks’ wages in lieu of notice
and thus he was effectively paid to 31 December and thus has
not suffered any financial loss.

The Commission is also able to compensate Mr O’Keefe
for any injury arising from his dismissal. Injury is a word of
wide meaning and can embrace hurt feelings and distress oc-
casioned by the dismissal. Mr O’Keefe gave evidence that he
was shocked by his dismissal, evidence which is confirmed
by Mr Fenn. Injury includes consideration of the stress in-
volved in the termination of an employee’s employment. There
will inevitably be some measure of distress to an employee in
every termination. Nevertheless, in circumstances where the
manner of the dismissal was indistinguishable from the dis-
missal of an employee for theft I accept that the shock to which
Mr O’Keefe referred is an injury which requires compensa-
tion. The assessment of compensation for injury is not capable
of precise calculation but is a matter for individual assess-
ment. I am assisted by the decision of the Full Bench in Rogers
v. Leighton Contractors (1999) 79 WAIG 3551 where an
amount of $2,000.00 was ordered by way of compensation
for a similar injury. While that decision does not establish a
standard for each case, that is not an inappropriate level of
compensation and accordingly I order that the respondent pay
Mr O’Keefe the sum of $2,000.00 as compensation for the
injury which occurred arising from the dismissal.

The matter is determined accordingly and the Minute of a
Proposed Order now issues.

Appearances: Mr B. Stokes on behalf of the applicant.
Mr D.M. Jones on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Joe O’Keefe

and

City of Albany.

No. 2282 of 1998.

25 February 2000.
Order.

HAVING HEARD Mr B. Stokes on behalf of the and Mr D.M.
Jones on behalf of the respondent;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act,
1979, hereby—

(1) DECLARE THAT—
(a) Joe O’Keefe was unfairly dismissed by the

City of Albany;
(b) the re-instatement of Joe O’Keefe is imprac-

ticable; and
(2) ORDER THAT—

The City of Albany forthwith pay Joe O’Keefe the
sum of $2,000.00 as compensation for the injury
arising from the dismissal.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Lucia Piscioneri

and

Claremont Yacht Club Inc.

No. 1933 of 1997.

8 April 1998.

Reasons for Decision.

(Given extemporaneously at the conclusion of the
submissions, as edited by the Commissioner.)

COMMISSIONER C.B. PARKS: The respondent is a sport-
ing club and, so far as it is material to the application before
the Commission, provides bar and function facilities for the
use of members and their guests. Both facilities are staffed by
employees of the club who have been described as either per-
manent or casual employees. The applicant, Ms Piscioneri, a
designated casual employee, attended for work at the club on
1 October 1997 and was told by the then acting supervisor,
Ms T. Vuckovic that she was dismissed. Ms Vuckovic explained
to Ms Piscioneri that she was acting on the instruction of the
general manager, Mr JS Wilding and also informed the appli-
cant of the reason he gave for the dismissal which was to the
effect that there had been conduct by Ms Piscioneri that was
unacceptable.

The applicant claims that she was unfairly dismissed on 23
September 1997 and asks that the Commission order the re-
spondent to pay her monetary compensation. The respondent
does not deny that the applicant was told that she was dis-
missed but says, notwithstanding that, there was in fact no
dismissal because the applicant was not employed at the time,
she being a casual employee who, although she often worked
at the club, did so on a separate engagement on each occa-
sion.

Ms Piscioneri first worked at the club in or about May 1997
and at the time was told her employment was casual, she would
be “on call” and would be contacted by the club when there
was work for her. Ms Piscioneri first worked for the club in
the week ending 13 May 1997 and last worked in the week
ending 23 September 1997. Throughout that period of 19
weeks she worked between 3 hours per week and 14.5 hours
per week in each of the 11 weeks the club provided her with
work.

In her capacity as acting supervisor, Ms Vuckovic, prepared
a roster from month to month which, so far as it dealt with
casual employees, listed the names of such employees and the
dates, and periods of time on those dates, that she intended
that they work. Ms Vuckovic told the Commission that not
less than three days, but usually one week prior, to a date
when a casual employee was allocated work she would en-
sure that she made contact with the casual employee and
ascertained whether that person was agreeable to working on
the date and at the time allocated. The evidence is that Ms
Piscioneri worked each occasion her name appeared on the
roster and therefore she often worked at the club however Ms
Piscioneri plainly understood she was not compelled to work
according to the roster and that, when on each occasion she
was notified that she had been allocated to work, she had been
entitled to decline the work.

The Commission is told that the name of the applicant was
included in a roster, and therefore allocated to work, in Octo-
ber 1997. Ms Piscioneri had been aware of this fact however
there is no evidence that in accordance with the usual practice
the work had been expressly offered to her, and accepted by
her, except in relation to 1 October 1997.

The Commission is satisfied from the evidence that the
roster prepared by Ms Vuckovic was not a roster in the
usual sense, in that it was not an instrument prepared by
the employer for the purpose of directing employees when
they were required to work, but it was a mechanism used
by the respondent to plan its proposed staffing require-
ments from time to time. It is an instrument which did not
become a true roster until such time as who would actu-
ally work was settled by way of an express offer and
acceptance of the employment.
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Ms Piscioneri, I find, did not have regular ongoing employ-
ment with the respondent and was a casual employee who
had a series of separate engagements as an employee of the
respondent. Hence the employment of the applicant on 1 Oc-
tober 1997 would, if it had taken its ordinary course, have
ended by the effluxion of time on that day. There is no evi-
dence before the Commission of what period of time the
applicant was to have worked on 1 October 1997. Were it that
the Commission found that the contract of employment for
that day was unfairly terminated by the respondent, which it
possibly was, a remedy in the form of compensation for wages
lost on that day is unable to be determined. The application
will be dismissed.

Appearances:Mr ML Segler, of Counsel on behalf of the
applicant.

Mr CG Keys on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Lucia Piscioneri

and

Claremont Yacht Club Inc.

No. 1933 of 1997.

28 February 2000.
Order.

HAVING heard Mr ML Segler, of Counsel on behalf of the
applicant and Mr CG Keys on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) C.B. PARKS,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ivan Rebello

and

New Image Holdings Pty Ltd

t/a Barclay’s Pest Control.

No. 1497 of 1998.

CHIEF COMMISSIONER W.S. COLEMAN.

24 February 2000.
Reasons for Decision.

CHIEF COMMISSIONER: The applicant, Mr Ivan Rebello,
was a director and shareholder in the respondent company, a
pest control operation. He was also employed as the general
manager. Mr Rebello’s services were terminated. However
there is a dispute as to when that occurred. The applicant claims
that it was on 10th July 1998, when his leave expired. The
respondent states that the termination was effected on 8th May
at a meeting in the office of the company’s legal representa-
tives. The preliminary issue is whether or not the Commission
has jurisdiction to consider the application filed on 7th Au-
gust 1998 under section 29(1)(b)(i) of the Act alleging unfair
dismissal, given the statutory time limit for lodging an appli-
cation.

Mr Rebello carries the onus of establishing that his applica-
tion attracts the Commission’s jurisdiction and to that end was
lodged within the statutory period.

In February 1998 the applicant in the course of his duties
with the respondent was involved in an incident concerning
the use of chemicals. When this became known to Mr Clay-
ton Angel, a fellow director and majority shareholder in the

company, he attended the office and had a meeting with Mr
Rebello. It was Mr Rebello’s evidence that he was told to “lie
low and wait until the dust settles”. It was suggested to him
by Mr Angel that he should proceed on leave. Mr Rebello
states that leave arrangements had previously been put in place
as he was going to go oversees for a period of time in late
April 1998. Until that time he claims he continued to work
with the respondent discharging the duties of administering
the office, responding to telephone calls and undertaking spray-
ing duties as he had done before.

Mr Rebello proceeded on leave and as arranged took an
overseas trip returning at the end of April. A letter awaited his
return advising him of a notice of meeting of members of the
respondent company with the business of the meeting being
his removal as director. He states that this did not cause him
any concern as he was not functioning as a director anyway.
The meeting was set down for the 8th May.

Mr Rebello returned from leave on 4 May and met with Mr
and Mrs Angel, the other shareholders and directors in the
respondent company and Mr Dean Grainger an employee. It
was Mr Rebello’s evidence that whilst Mr Angel was upset
over the incident involving the chemicals back in February he
was not angry. He claims that he was told everything was run-
ning smoothly and that the company was fixing up the issue.
Mr Rebello states that Mr Angel noted that he, Mr Rebello,
had been suffering ill health for some time and that this was
an opportunity to clear all his outstanding leave of 10 weeks.
On that advice Mr Rebello says that he proceeded on leave.

After that meeting on 4th May and before the meeting of
members of the respondent company on 8th May, Mr Rebello
received a letter from the respondent company’s solicitors dated
1st May (Exhibit 1). In addition to advising that he had
breached provisions of the Health (Pesticides) Regulations
under the Health Act, the letter stated—

“For the above reasons you are directed to forthwith va-
cate and cease entering upon the business premises or to
in any way take part in the management or operation of
the business.
In the event that you choose to ignore this direction, our
clients will take all necessary steps to enforce your com-
pliance.” (Exhibit 1)

The applicant states that he believed that the letter was an
over-reaction by Mr Clayton Angel and that he had continued
to receive his leave payments. He had met with the respond-
ents on 4th May and the matter had not been raised at that
time although the letter was dated 1st May.

On 8th May Mr Rebello presented at the offices of the re-
spondent’s solicitors. He attended the reception area and stated
that he did not see anyone else from the respondent company.
He was ushered into a room and met with a Mrs Barbara An-
gel, Mr Clayton Angel and Ms Yolanda Olszewski, the lawyer
representing the respondent company. Mr Rebello stated that
he attempted to speak and was told that the business of the
meeting was to determine the directorship in accordance with
the notice and that was all that would be considered. His di-
rectorship was cancelled in accordance with the Notice to
Members. According to Mr Rebello he was then informed
that the directors wished to have another meeting. He was
escorted to the door and then left the building, again without
seeing anyone else from the respondent company. While Mr
Rebello admits that he knew there was going to be a second
meeting of directors after the meeting which he was requested
to attend, he did not know what was to be discussed. He re-
turned home and continued to enjoy the leave entitlement
which previously he had been told to clear.

On or about 15th or 16th May Mr Rebello acknowledges that
he received a letter in the mail from the respondent’s solicitors.
He believed this could have been received by registered mail
although he is not certain. That letter advised him inter alia—

“We also advise that as a result of the meeting of direc-
tors which took place immediately subsequent to the
meeting of the members you have been dismissed as
manager with effect from 8 May 1998.
In light of the above, you are directed to forthwith vacate
and cease entering upon the business premises or in any
other way take part in the management or operation of
the business.” (Exhibit 7)
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Furthermore, the letter advised Mr Rebello that he was re-
quired to return the company car and mobile phone, which he
was entitled to use as director within 7 days from the date of
the meeting.

Mr Rebello stated that he consulted a lawyer who assured
him that he should return the car as he was no longer a direc-
tor or manager. Mr Rebello understood that his services as
general manager had been terminated on receipt of that letter.
However, Mr Rebello continued to receive annual leave pay-
ments. He contacted Mr Clayton Angel by telephone to enquire
as to whether he may keep the car a little longer as he had
injured his foot and needed a vehicle for transport. This was
agreed to by Mr Angel. The conversation apparently went no
further than this request and Mr Rebello’s appreciation to Mr
Angel for sending him the cheques.

Mr Rebello’s position from the evidence is that he ap-
preciated that his services had been terminated as general
manager on receipt of the letter on either the 15th or 16th
May. However Mr Rebello considered himself to be still
in the employment of the respondent company, of which
he was a shareholder. He had performed the duties of pest
control operator for a considerable period of time and
believed that an experienced operator would still be paid
at about $800.00 per week. He had, immediately prior to
his departure on leave, performed spraying duties at Lake
King for the respondent company. It was his position that
he regularly undertook such duties even though he was
general manager. As far as Mr Rebello was concerned lit-
tle had changed since he had returned to work on 4th May
save but for the termination of his directorship and now
the requirement not to be involved in the management of
the company. He still believed himself to be an employee
based on the duties he performed prior to the termination
of his appointment as general manager.

Mr Rebello received weekly wage payments for the period
from 4th May until 1st July. Superannuation payments con-
tinued to be credited to his account. (Exhibits D & 10). Prior
to the expiry of the period of leave Mr Rebello contacted Mr
Grainger at the respondent’s office. Subsequently arrangements
were made to meet for a lunch time meal and drink. Mr Rebello
wanted to find out what was happening at the company and to
ascertain his duties when he returned to work. Mr Abboud
another employee of the respondent company also attended
that lunch time meeting.

On 14th July the applicant reported for work but was told
by the receptionist to leave the premises. Mr Rebello subse-
quently initiated an application alleging unfair dismissal, which
it is submitted was lodged within the required 28 days of the
effective date of the termination of employment (whether that
is taken to be the date on which his leave entitlement expired
10th July or 14th July the date on which he was told to leave
the premises of the respondent company).

Both Mr and Mrs Angel gave evidence for the respondent
company. Each was at pains to explain how they had intended
to retire from the business on Mr Angel’s birthday on 18th
May 1997. The impression created by Mrs Angel was that the
meeting on 4th May must have been an acrimonious affair.
However, I doubt whether that was the case having regard to
the fact that at one stage Mrs Angel denied that she was even
at the meeting. Mr Angel acknowledged that the meeting had
taken place and that he had directed Mr Rebello to clear 10
weeks of outstanding leave from that date.

As to the meeting on 8th May both Mr and Mrs Angel are
emphatic that Mr Rebello not only attended the meeting of
directors at which his directorship was terminated but he then
left the room with the understanding that he would return af-
ter the directors had considered other business. Both Mr and
Mrs Angel attested to the position that Mr Rebello returned to
the room and was informed by Ms Olszewski that his services
as manager of the company had been terminated. Ms Olszewski
who was unable to recall whether Mr Rebello had been in-
formed of the termination of his employment as he stood in
the reception area or whether he had been invited back into
the room and the termination executed in front of Mr and Mrs
Angel. Her position that she is almost certain that she did
terminate his services having regard for the tenor of the letter
that was subsequently sent from her office dated 13 May (Ex-
hibit 7).

Evidence was called from Mr Abboud. He is employed as
the sales manager for the respondent company. It was Mr
Abboud’s evidence that he had arranged for the lawyers re-
tained by the respondent company to handle the notice of
meeting, the termination of Mr Rebello’s directorship and the
execution of the termination of employment. Mr Abboud had
driven Mr and Mrs Angel to the meeting on 8 May. His evi-
dence was that he had parked the car and had attended the
reception area in the legal practice waiting for the proprietors
of the company to finish their business. It was his evidence
that he did not see Mr Rebello either enter or leave the build-
ing. However it subsequently was divulged that Mr Abboud
had at one stage left the building to place additional money in
the parking meter for his car.

The finding of fact as to when Mr Rebello’s services were
terminated necessitates, in the first instance, addressing the
evidence on meetings that took place in the respondent’s legal
representatives office on 8th May and Mr Rebello’s status
within the company prior to and subsequent to that date.

As to the meeting on 8th May the evidence of Ms Olszewski
is important. While Mr and Mrs Angel profess a clear recol-
lection of events and notification allegedly given to Mr Rebello
following the second meeting of directors, Ms Olszewski is
nowhere near as certain. Indeed while her confusion as to the
sequence of events may have stemmed from trying to recall
whether or not she met with Mr Rebello in the board room or
the reception area to inform him that his services had been
terminated, I was left with the distinct impression that in the
absence of a particular memory of informing Mr Rebello that
he was dismissed Ms Olszewski sought to sustain a position
in the light of what she expects she would have done in the
circumstances and the letter that had been subsequently sent
to Mr Rebello dated 13th May (Exhibit 7). In my view Mrs
Olszewski presented her evidence in a forthright and honest
manner. However her uncertainty leads me to conclude that
Mr Rebello was not advised of the termination of his employ-
ment on 8th May, the day on which the termination of his
directorship was formalised. In coming to this conclusion I
reject the evidence of the other respondents witnesses on this
issue. The clarity of Mr and Mrs Angel’s recall in this in-
stance belied the difficulty experienced by them in addressing
certain aspects of the issues surrounding their relationship and
interaction with Mr Rebello. Nothing Mr Abboud said in any
way assisted in the determination of any issues. I accept what
Mr Rebello said about the events on 8th May. This goes to the
duration of the meeting at which his directorship was termi-
nated, his inability to ask questions at that meeting and his
subsequent departure following the disposition of the only
business for which he had been summoned to attend.

I note that the Minutes of the Meeting of Directors held
subsequent to Mr Rebello’s removal as a director records that
he “shall be dismissed as manager of the company from the
close of this meeting and shall be notified of this decision as
soon as practicable” (Exhibit 5). This record is dated 8th May
1998. The letter sent to Mr Rebello dated 13th May 1998 (Ex-
hibit 7) confirms amongst other things the decision to remove
him as a director pursuant to regulation 62 of the Company’s
Articles of Association. Furthermore it advises, rather than
confirms, that the subsequent meeting of Members of the com-
pany dismissed him with effect from 8th May. It was this
written advice received on 15th and 16th May that Mr Rebello
accepts as notification of the termination of his appointment
as general manager with the respondent company, a position
confirmed for him by legal advice sought in the context of
whether or not he was obliged to return the company car and
mobile phone.

It is clear that for some time prior to 8th May Mr Rebello’s
position with the respondent company was that of general
manager. The evidence is unequivocal. Any attempts to infer
that he was never really appointed to the position or that his
duties were still fundamentally those of an operator are re-
jected. Mr Rebello’s evidence under cross examination and
that of Mr Grainger establish this fact beyond any doubt.

Putting aside for the moment the effective date of the appli-
cant’s termination of employment, it was the position of
general manager from which Mr Rebello was dismissed. This
appears to be accepted by Mr Rebello. However his position
for the purpose of this application appears to be based on the
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premise that advice from the respondent that he was to cease
in anyway taking part in the management or operation of the
business had the effect of establishing or re establishing the
employment relationship that existed prior to his appointment
as general manager. It seems that Mr Rebello regarded him-
self as always being a pest control operator. He held a licence
and despite his title as general manager or manager he under-
took spraying duties when the necessity arose.

There is no evidence that Mr Rebello was approached by
the respondent with an offer of employment as a pest control
operator either after the incident with the chemicals in Febru-
ary 1998 or subsequent to May 1998 when he returned from
the first period of leave and then was directed to clear his
outstanding leave entitlements. Mr Grainger whose testimony
I accept, gave evidence that there was talk within the com-
pany that the only way Mr Rebello could come back would
be as an operator. But it appears, that is as far as it went. In-
deed Mr Rebello acknowledges that he was never offered any
other employment. However he chose to interpret the notifi-
cation received on or about 15th or 16th May that while his
management role had been terminated, the relationship con-
tinued by virtue of his performance as a pest control operator.
Mr Rebello acknowledges that he never spoke with Mr or Mrs
Angel about his continuing employment The fact that he con-
tinued to receive weekly payments in his mind confirmed the
view that while he was no longer the manager his relationship
with the respondent was still on foot. It was not until he at-
tended the office on 14th July and was told to leave the
premises did Mr Rebello appreciate that his services were ter-
minated. It was this action that prompted his application under
section 29(1)(b)(i) of the Act.

The evidence of Mr Grainger confirms that Mr Rebello un-
derstood and appreciated that his services as manager had been
terminated before 14th July. At the meeting that took place at
the hotel the week or so prior to 14th July Mr Rebello con-
firmed that to be the situation. At that meeting he was told
that Mr and Mrs Angel didn’t want him back.

In summary the findings so far are that—
• Mr Rebello was not advised of the termination of

his employment as a manager on 8th May 1998.
However he received written advice of this on or
about 15th or 16th May 1998 (Exhibit 7 – letter dated
13th May). Mr Rebello confirmed the importance
of that advice with his lawyer and in returning the
company property acted in a manner consistent with
that advice.

• Mr Rebello was the manager (or sometimes referred
to as the general manager) at the time he was given
the notice of termination from employment with the
respondent company.

• Mr Rebello was not offered nor did he seek another
appointment with the respondent company subse-
quent to the notification of termination of his
employment as manager.

• Mr Rebello continued to receive payments on a
weekly basis for the period from 4th May until 1st
July 1998. These payments were identified as “An-
nual Leave” and included superannuation
entitlements.

In passing it is noted that the letter sent to Mr Rebello dated
1st May 1998 (Exhibit 1) and received when he was on leave
advising him to vacate and cease entering upon the business
premises or to in anyway take part in the management or op-
eration of the business was not enforced by the respondent.
Indeed the respondent acted to continue the applicant’s em-
ployment and indeed ensured that he access his outstanding
leave entitlements.

It was understood by Mr Grainger and, on his evidence other
members of the respondent’s staff, that Mr Rebello was due
to return to work on 14th July referred to in the respondent’s
office as “D Day”.

For the applicant it was argued that a notice of termination
given during annual leave does not take effect until the annual
leave comes to an end. In support of this two cases were cited;
AMWSU -v- Multicom Engineering (WA) Pty Ltd 60 WAIG
1055 and CW & BR McSharer (trading as Hillview Nursing
Home) -v- Hospital Employees’ Industrial Union of Workers,
WA 65 WAIG 1045. (McSharer’s Case”)

On basis of findings that notice of termination of employ-
ment had been given to the applicant on or about 15th or 16th
May that he had been terminated from employment as man-
ager and that no other contract of employment had been entered
into, the determination of the matter of fact as to when that
notice was effective will dispose of the preliminary issue.

The advice intended to terminate Mr Rebello’s employment
forwarded to him by letter dated 13th May (received by him
on or about 15th or 16th May) and accepted by him as notice
of termination was expressed in terms that could only be con-
strued as summary dismissal. However the applicant continued
to receive payments consistent with his annual leave entitle-
ment that he was accessing at the time. The respondent says
that payments were made on that basis only because of the
dire financial circumstances the company was in at the time.
The arrangement was not confirmed with Mr Rebello and he
disputes the respondent’s inability to have made a lump sum
payment. The continuing financial commitment to superan-
nuation was stated to be an error arising from wrong
information given to the respondent.

While the advice of the termination of employment cited
breaches the Health (Pesticides) Regulations 1956 and illegal
installation of pest control systems, the continuing payment
of the annual leave entitlement indeed the recognition that
was given to that accrued benefit notwithstanding the notice
of termination in my view had the effect of enabling the em-
ployment relationship to continue until those entitlements were
exhausted (McSharer’s Case). In reaching this conclusion I
reject the explanation that the respondent was forced to make
the arrangements for the payment of accrued entitlements out
of financial necessity. It is also noted that under the Minimum
Conditions of Employment Act 1993, even if an employee is
dismissed for misconduct the entitlement to accrued leave
stands but not so the entitlement to be paid for any untaken
leave that relates to a year of service that was completed after
the misconducted accrued (Section 24 – Payment for Annual
Leave). It appears that in the absence of paying out an ac-
crued entitlement to annual leave, at common law, the contract
of employment continues throughout the period of absence
on leave even though the employee has not presented for duty.

It is noted that the issues which precipitated the respond-
ents action to terminate the respondents employment by letter
dated 13th May (Exhibit 7) were the same matters which were
raised in the letter to Mr Rebello dated 1st May and which
were not acted upon at that time. Indeed alleged shortcom-
ings were known to the respondent in February of that year.
The respondent company maintained an arrangement conven-
ient to it when Mr Rebello was sent on leave. The dismissal
was effected when he presented for work on 14th July 1998.

On the basis of this finding of fact the Commission has ju-
risdiction to deal with the claim.

Appearances: Mr K Trainer on behalf of the applicant.
Mr D Jones on behalf of the respondents.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peter Jeffrey Scott

and

Cannon Foods.

No. 1161 of 1997.

2 October 1997.

Reasons for Decision.

(Given extemporaneously at the conclusion of the
submissions, as edited by the Commissioner.)

COMMISSIONER C.B. PARKS: This matter is one in which
Mr Scott (the “applicant”) alleges that he was unfairly dis-
missed from his employment with Canon Foods Services
Proprietary Limited (the “respondent”) on 20 June 1997. Mr
Scott was engaged by the respondent on 30 April 1997 to
work as a telemarketer Monday to Friday, for in the vicinity
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of 5 hours per day and for which he would be paid at an hourly
rate for each hour he worked.

During the period of employment Mr Scott sought, and was
granted, the opportunity to undertake additional work of a
direct sales nature which was conducted away from the re-
spondent’s premises and not via the telephone. It is said on
behalf of the respondent that the employment was brought to
an end as a consequence of complaints by customers which,
in the view of the respondent, caused a situation where it would
be detrimental to the business to continue to employ Mr Scott
in the direct sales work.

The parties are in dispute as to the nature of the contract of
employment. On the part of the applicant it is said that Mr
Scott was engaged on a part time basis. The respondent, on
the other hand, argues that the engagement was on a casual
basis. Those terms in themselves have no express meaning at
law other than part time is usually taken to mean regular on-
going work for a lesser number of hours than what people
often call a full time employee, whereas casual is a word used
to describe employment which may be irregular, intermittent
or for a short period of time, so that neither term has any one
individual meaning.

The issue is whether the applicant had ongoing or indefinite
employment with the respondent. Plainly the evidence reveals
that Mr Scott was engaged on the basis that he had ongoing
employment on a regular basis five days each week although
the number of hours each day could vary. The contract of
employment was terminated by the express act of the respond-
ent. Hence it is a matter of whether or not the employer
exercised the right to dismiss in an unfair, harsh or oppressive
manner.

It is argued by the respondent that it was a term of the con-
tract of employment that the engagement of Mr Scott was
subject to a trial or probationary period of 3 months. Mr Scott
denies that he was informed at the time of engagement that
such was a condition of his employment. Mr AJ Murphy, a
former employee of the respondent, engaged the applicant and
says that on at least two occasions during the interview of the
applicant he told him he was to serve a three month proba-
tionary period.

The Commission has been told that the applicant was placed
on probation in conformance with the practice of the respond-
ent to engage all employees on a probationary period, usually
three months but in some circumstances that period is six months.

Mr RH Pace, the Managing Director for the respondent,
knowing that the applicant was interested to gain a sales posi-
tion, was the person who spoke with Mr Scott about that
position and, in effect, engaged him to do the direct sales work.
There is no evidence that at the time of this change in role for
Mr Scott the matter of the probation was expressly addressed
in any way, bearing in mind that it was a change to a contract
of employment. It seems that both parties accepted that as a
variation to the original contract as each seemed prepared to,
and did, work in accordance with that variation until the time
of termination.

Mr Murphy says when Mr Scott commenced with the re-
spondent he spoke to him of the probationary period and Mr
Scott questioned him as to the reason for the probationary
period. His reply is said to have been to the effect that it was
to allow Mr Scott and the respondent to consider each other
and decide whether they were satisfied with the other. Although
that was not put directly to Mr Scott when he denied there
was a discussion on the matter of probation, and it should
have been, I am more inclined to believe the testimony of Mr
Murphy and that is not because I disbelieve Mr Scott but more
that I think he failed to take note of all that was said to him on
the day.

I also think it most probable that Mr Murphy did state that
there would be that probationary period in light of that being
the standard practice of the employer.

The agent for the respondent argues that a probationary pe-
riod is to be viewed as held in the matter Rodger v Alan Hall
Display Service (77 WAIG 2021) wherein there is reliance
upon the dicta in the matter of Westheifer and the Marriage
Guidance Council (65 WAIG 2311) ie—

“The concept of probationary employment is well known
and well understood in employment law.  It is that an

employer, by engaging someone on probation, through-
out the period of probation retains a right to see whether
he wants the employee or not in his employment, as if
the employee was still at the first interview.  Hence, there
is no obligation on the employer to even objectively con-
sider whether or not he should re-engage an employee at
the end of the probationary period.”

That decision also says that the principles associated with
probationary employment are now so well established through
a number of cited authorities from which the Commissioner
distils—

“Where it was pointed out that probationary employment
is but a step in the selection process and should be distin-
guished from permanent employment.”

Having found that Mr Scott was subject to a 3 month proba-
tionary period, and that his employment was terminated well
within that period, I am satisfied that the respondent was enti-
tled to bring the employment to an end as it did.

Accordingly, the application alleging that Mr Scott was
unfairly dismissed by the respondent is therefore dismissed.

Appearances:Mr B. Walker on behalf of the applicant
Mr D. Clarke on behalf of the respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peter Jeffrey Scott

and

Cannon Foods.

No. 1161 of 1997.

28 February 2000.

Order.
HAVING heard Mr B. Walker on behalf of the applicant and
Mr D. Clarke on behalf of the respondent the Commission,
pursuant to the power conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) C.B. PARKS,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Steven Scott

and

A.L.H Group Pty Ltd.

No. 1216 of 1999.

COMMISSIONER P E SCOTT.

15 February 2000.
Order.

WHEREAS this is an application pursuant to Section
29(1)(b)(i) and (ii) of the Industrial Relations Act 1979; and

WHEREAS on the 22nd day of September 1999 the Com-
mission convened a conference for the purpose of conciliating
between the parties, however, agreement was not reached; and

WHEREAS the application was set down for hearing and
determination on the 15th and 16th days of February 2000;
and

WHEREAS on the 10th day of February 2000 the Appli-
cant telephoned the Commission and at the conclusion of a
discussion with the Commissioner’s Associate, confirmed his
intention to attend the hearing scheduled for the 15th and 16th
days of February 2000; and
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WHEREAS the Applicant failed to attend the hearing on
the 15th day of February 2000 and the Respondent sought to
have the application struck out;

WHEREAS the Commission adjourned the hearing on the
basis that if the Applicant had not contacted the Commission
by close of business on the 15th day of February 2000 the
application would be struck out; and

WHEREAS the Applicant failed to contact the Commis-
sion by close of business on the 15th day of February 2000;

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979,
hereby orders that—

1. Liberty is reserved to the Respondent to apply to the
Commission for costs to be awarded in respect of
the service of a summons to a witness; and

2. This application otherwise be, and is hereby dis-
missed.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Patrick Thomas Scully

and

Coastal Business Centre Inc.

No.522 of 1999.

COMMISSIONER J F GREGOR.
9 February 2000.

Reasons for Decision.
(Extempore)

THE COMMISSIONER: On 16 April 1999, Patrick Thomas
Scully (the applicant), applied to the Commission for orders
pursuant to Section 29 of the Industrial Relations Act 1979
(the Act), on the grounds that he had been unfairly dismissed
from employment with Coastal Business Centre Inc. (the
respondent). He also claimed contractual benefits which he
alleges were due to him at the conclusion of the contract of
employment.

The matter was first listed for conference on 16 May 1999.
There was no appearance by the applicant. According to the
conference file note—

“The applicant did not appear at the conference and
attempts were made to contact him. Mr Clohessy, who
had acted for the respondent up until the 29th of June,
telephoned the Commission that he may not have ad-
vised the applicant of the time and date of conference. A
telephone call was made to the applicant, during which
he advised the Commission he had no notice of the
hearing.”

(File Note No. 522 of 1999)
The conference was adjourned and was relisted for 23

August 1999. The matter was not resolved at that conference
and it was listed for hearing on 26 January 2000, later the date
was changed to 24 January 2000.

On 2 September 1999, the Commission was contacted by
the applicant. This was when the Commission was attempting
to list a hearing for the 1st of December 1999. The applicant
told the Commission that date was unsuitable for him because
he had obtained a job at Port Hedland College in a teaching
role. He requested the matter be relisted for mid January 2000.
He pointed out that he had been unemployed since March
1999. The applicant’s teaching position did not allow him to
take leave during the college term. To suit the convenience of
the applicant, the hearing was arranged for 24 January 2000.

There was nothing heard from the applicant after 2
September 1999, until a letter was received on 21 January
2000. The relevant parts of the letter are—

“I moved from Perth on the 27th of September 1999 to
South Hedland, having secured employment as a lecturer

in Hedland College. I was advised of the rescheduling of
the hearing from the December date to 21st of January
when my redirected mail arrived with information.
Unfortunately for me, this has meant that I am without a
representative as my chosen advocate has returned to
Europe for the next few years and I have been unable to
retain a new person due to holidays, etcetera. Also as I
now work in Education, my flexibility in terms of taking
leave is constrained by the need to take leave only
during school holidays and the high cost of air travel to
Perth.”

(Letter 21 January 2000)

As a result, with the co-operation of the respondent, the
hearing was rescheduled to a date when the applicant said he
would be available. It is also relevant to note that he first had
an agent who later withdrew. The first the Commission heard
of a new agent is in the letter of 21 January 2000, when the
applicant refers to “a chosen advocate who has returned to
Europe for the next few years.”

The applicant advised in the same letter that he works in
‘Education’ and his flexibility is constrained by the need to
take leave only during school holidays, which is precisely the
time, as Mr Pilgrim pointed out in his submissions, that the
matter was listed.

The Commission received notice from the applicant one
working day prior to the hearing that he would not be attend-
ing. There was no opportunity to list other cases. It is
unacceptable in these circumstances to receive late notice when
the applicant knew in September 1999, that he had difficulties
because of his relocation. When one takes into account that
the date of hearing had been set at the request of the applicant.
It is all the more significant that there has been late notifica-
tion of inability to attend,

It is true that with the passage of time, the quality of eviden-
tiary material suffers. The scheme of the Act which is designed
to deal with matters expeditiously, is frustrated by delays of
this nature. This is coupled with a measure of unfairness and
inequity to a respondent in the face of such delays.

The applicant has not given adequate notice of his inten-
tions not to attend the hearing. The Commission is entitled to
draw the conclusion that he is not seriously pursuing the claim
and it will be dismissed for want of prosecution.

The respondent makes a claim for costs in this matter.
The Commission is empowered to grant costs by virtue of
the provisions of Section 27(1)(c) of the Act. The authori-
ties make it clear that those costs will only be awarded in
extreme circumstances (see Brailey v Mendex (1993) Pty
Ltd t/as Mair & Co, Maylands 73 WAIG 26 at 27). The
circumstances in this case cannot be said to be extreme
and costs will not be awarded.

The application will otherwise be dismissed.
Appearances:No appearance for Applicant.
Mr L Pilgram (Agent) for Respndent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Patrick Thomas Scully

and

Coastal Business Centre Inc.

No. 522 of 1999.

COMMISSIONER J F GREGOR.

9 February 2000.

Order.
HAVING heard Mr L Pilgram on behalf of the respondent
and there being no appearance for the applicant, the
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Commission, pursuant to the powers vested in it under the
Industrial Relations Act 1979, hereby orders—

THAT the application be, and is hereby, dismissed for
want of prosecution.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Sam Tapiki

and

Morton’s Specialists Seed & Grain Merchants.

No. 1377 of 1997.

6 October 1997.

Reasons for Decision.

(Given extemporaneously at the conclusion of the
submissions, as edited by the Commissioner.)

COMMISSIONER C.B. PARKS: The matter before me is one
in which Mr Sam Tapiki claims that he was unfairly dismissed
from his employment on 24 July 1997, and his claim is that
he be reinstated into employment with the respondent.

There is a paucity of information before the Commission
from both the applicant and the respondent. However, the
obligation lies with an applicant in a matter such as this to
prove that there was an unfairness in the dismissal.

The Commission has before it the very simple statement
from the applicant that he was issued a warning but in effect
dismissed the same day. The applicant, in my view, has failed
to discharge the onus of establishing that he was unfairly dis-
missed. In the circumstances, I will issue an order dismissing
the application.

Appearances:Mr S. Tapiki on his own behalf
Mr J. Morton on behalf of the respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Sam Tapiki

and

Morton’s Specialists Seed & Grain Merchants.

No. 1377 of 1997.

1 March 2000.

Order.
HAVING heard the applicant on his own behalf and Mr J.
Morton on behalf of the respondent the Commission, pursu-
ant to the power conferred on it under the Industrial Relations
Act, 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) C.B. PARKS,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Matthew John Vallelonga

and

Tierney Contracting Pty Ltd.

No. 2060 of 1997.

11 March 1998.

Reasons for Decision.

(Given extemporaneously at the conclusion of the
submissions, as edited by the Commissioner.)

COMMISSIONER C.B. PARKS: Mr Vallelonga (the “appli-
cant”) claims he was unfairly dismissed from employment as
an assistant tradesperson on 27 October 1997 and seeks rein-
statement in employment. Tierney Contracting Pty Ltd (the
“respondent”) asserts that the conduct of the applicant had
been such as to warrant his dismissal and denies that his dis-
missal was unfair.

There is no dispute that on 12 September 1997 the appli-
cant attended a meeting with Mr L. Patterson, the Works
Manager for the respondent, and that on 13 October 1997 he
attended a meeting with Mr R. Tierney, the Managing Direc-
tor for the respondent. Messrs Patterson and Tierney both say
that at the meetings held with the applicant he was counselled
regarding his unacceptable conduct, particularly his tardiness
and absences from work. Mr Tierney says that in addition to
counselling Mr Vallelonga he also stated to him, in reference
to his absences and tardiness, “Don’t do it again or you’ve
lost your job”.

The applicant says that it was not put clearly to him at the
meetings with Messrs Patterson and Tierney that his conduct
had been unacceptable. Both the evidence, and the demean-
our of the applicant during the hearing of this matter, led me
to conclude that the attitude of Mr Vallelonga to the meetings
with management personnel was that of indifference and he
was not attentive. I am satisfied that Messrs Patterson and
Tierney made their complaints clear to the applicant, that they
both sought to have him rectify his behaviour, and that Mr
Tierney warned that his employment was in jeopardy if he did
not rectify the situation.

On 22 October 1997 the applicant was rostered to work,
however he did not attend for duty at the appointed time. Mr
Tierney telephoned the applicant to ascertain the reason for
his absence and was informed by the applicant he had failed
to attend as a consequence of his drinking an excess of alco-
holic beverage the previous night.

Mr Vallelonga was not required for duty the following days
of that week and at the commencement of the following week,
ie 27 October 1997, he contacted Mr Tierney regarding work.
During the discussion which followed, Mr Tierney, being sat-
isfied that the applicant had had adequate opportunity to rectify
his behaviour but had failed to do so, he reached the conclu-
sion that the applicant was not likely to rectify his behaviour,
and he decided to dismiss him and did so.

The applicant has been the architect of his own misfortune.
He had been counselled regarding his absence and tardiness
from work and within one week of a counselling session he
again transgressed.

The respondent afforded the applicant adequate opportu-
nity to rectify his behaviour, before deciding to dismiss him
and therefore the respondent did not act unfairly when Mr
Vallelonga was dismissed.

Appearances:Mr P. Simpson, of Counsel on behalf of the
applicant.

Mr M. Jensen on behalf of the respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Matthew John Vallelonga

and

Tierney Contracting Pty Ltd.

No. 2060 of 1997.

1 March 2000.

Order.
HAVING heard Mr P. Simpson, of Counsel on behalf of the
applicant and Mr M. Jensen on behalf of the respondent the
Commission, pursuant to the power conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) C.B. PARKS,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Christian Van Der Neut

and

Cannon Foods Pty Ltd.

No. 836 of 1997.

26 August 1997.

Reasons for Decision.

(Given extemporaneously at the conclusion of the
submissions, as edited by the Commissioner.)

COMMISSIONER C.B. PARKS: The applicant in this matter
had been employed as a factory hand by the respondent from
4 December 1996 until his dismissal on 24 April 1997. It is
the claim of Mr Van Der Neut that he has been unfairly dis-
missed from his employment.

When engaged, the applicant was placed upon probation,
however the parties dispute the length of the probation, and
whether the nature of the employment was “full time” or
“casual”. The contention of the respondent is that the proba-
tionary period had been for 3 months. Although I am satisfied
it is the usual practice of the respondent to place new employ-
ees on probation for a period of 3 months, I find that Mr GN
Adams, acting for the respondent, engaged the applicant on
the basis he was to serve a one month probationary period.
There is no evidence that the probationary period was extended
and hence it expired on 3 January 1997, but had there been a
3 month probationary period such would have expired three
weeks prior to the dismissal in any event, rather than seven
weeks prior as is the case. In either circumstance the appli-
cant was no longer on probation when dismissed.

The applicant was absent from the workplace for substan-
tial periods during his employment on account of an injury to
a finger, however his contract of employment remained con-
tinuous throughout. There were not a number of separate
“casual” contracts of employment.

Upon his return to work the applicant was allocated to the
stores area of the respondent where he performed lighter du-
ties than previously so as to assist with his rehabilitation. There
the applicant was responsible to Mr AR Northan.

Mr Van Der Neut was dismissed on the ground he was an
unsatisfactory employee because he was often not punctual in
commencing his daily work and he extended breaks from duty
allowed during a working day. Mr Northan told the Commis-
sion there were numerous occasions the applicant transgressed
and was either late arriving to work or was late returning to
work from a break. Furthermore he had warned the applicant
that such was unacceptable to the respondent. It is the recollec-
tion of the applicant that he was late commencing work on two
occasions, one when his travel was delayed by roadworks and
the second on account of attention required to his injured finger.

The Commission is faced with directly conflicting testimony.
There is no evidence which corroborates either the version of
the applicant or that of Mr Northan. I prefer the evidence given
by Mr Northan. He had become dissatisfied with the perform-
ance of the applicant, he brought the shortcomings of the
applicant to his attention, and he made contemporaneous re-
ports to his superordinates regarding the performance of the
applicant. In the opinion of the Commission the respondent
had valid reason to dismiss the applicant and he has not shown
that the respondent acted unfairly in the exercise of its right to
terminate his services. The application will be dismissed.

Appearances:Mr R. Clohessy on behalf of the applicant.
Mr D. Clarke on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Christian Van Der Neut

and

Cannon Foods Pty Ltd.

No. 836 of 1997.

28 February 2000.

Order.
HAVING heard Mr R. Clohessy on behalf of the applicant
and Mr D. Clarke on behalf of the respondent the Commis-
sion, pursuant to the power conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) C.B. PARKS,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Warrick Wedgwood

and

Sherrin Hire.

No. 1464 of 1999.

14 February 2000.

Reasons for Decision.
(Extempore)

SENIOR COMMISSIONER: The Applicant was employed
by the Respondent from approximately the 10th November
1998 until on or about 8th September 1999. He was engaged
as a salesman. For a period in June and July or thereabouts he
was appointed to act as the Respondent’s branch manager fol-
lowing first the resignation and then the dismissal of the local
branch manager.

During the course of his managership it appears that for one
reason or another the Respondent was not satisfied with his
performance in that role. As a consequence, on or about the
26th July 1999 he was relieved of that post, but was retained as
a salesman. I should interpose to say that during the course of
his managership he was admonished by the Respondent’s gen-
eral manager for uttering abusive language to the receptionist
at the head office of the Respondent. The Applicant accepted
that admonition and indeed, appears to have accepted his de-
motion from manager back to salesman.

The Applicant says that thereafter he continued to work rou-
tinely and without incident with the Respondent until on or
about the 8th September 1999 when he was summoned to meet
the general manager in Perth. At that meeting he was told by
the general manager that he was not the right person for the
Respondent and his employment as a salesman was termi-
nated. The Applicant said he was bewildered at this turn of
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events and, as I understand it, somewhat taken aback. When
he asked the general manager why it was that he was being
dismissed, he says he was informed that it related to the inci-
dent with the receptionist at the head office. The Applicant
says that at no time after his removal as branch manager was
he given any reason to believe that his service was unsatisfac-
tory. Accordingly, the Applicant says that he was dismissed
unfairly and now seeks relief by way of compensation.

The Respondent, for its part, denies that the dismissal was
unfair. It says that the Applicant, on two occasions, was warned
regarding abusive or inappropriate language. Also, it says, that
his attitude towards company policy was less than satisfac-
tory as was his manner to its customers, and he showed
disrespect to office staff to the point that his employment was
terminated. Mr Reading, the Respondent’s national business
manager, testified that on a number of occasions he spoke to
the Applicant about his unsatisfactory attitude and his failure
to follow the Respondent’s procedures in a proper and work-
manlike manner.

The issues raised on this occasion are really quite simple
and essentially turn on questions of fact. The Applicant has,
of course, given evidence to support his case and the Respond-
ent’s case has been supported, at least in part, by evidence
from Mr Reading. In fairness, however, Mr Reading does not
appear to know all of the facts and certainly was not present
on all of the relevant occasions, although he was initially sup-
portive of the Applicant becoming branch manager. Indeed, it
was Mr Reading who suggested that the Applicant be put into
that position.

I can only say that where the evidence of the Applicant con-
flicts with that of Mr Reading, and it does in material particular,
for example, in respect of the number of times the Applicant
was spoken to about his alleged shortcomings, I am quite sat-
isfied and find that the evidence of the Applicant is to be
preferred. The Applicant impressed me as being an honest
and reliable witness. In particular, he appeared to have a good
recollection of the events and having heard and observed him,
I am quite satisfied that essentially, what he said about the
events surrounding this matter is the most reliable.

In all the circumstances I am satisfied, on balance, that the
dismissal was unfair. On the facts, as I find them, after he was
retained as a salesman, little or nothing was said to the
Applicant to indicate that his performance was other than
satisfactory.  Certainly, as I find it, he was not given any warn-
ings regarding his performance. True it is that Mr Reading
testified somewhat to the contrary but at best, his evidence on
the matter was in very general terms and rather vague. I
accept the Applicant’s evidence that he was not given any warn-
ings and furthermore, that when he asked for reasons for his
dismissal none was given other than that which related to the
incident where he used inappropriate language to the recep-
tionist at the head office. However, that occurred some months
prior to his dismissal. As the agent for the Applicant has rightly
said, the Applicant was punished for that by his subsequent
demotion. The facts as I find them do not support the conclu-
sion that the Applicant was guilty of any shortcomings
thereafter and the most credible evidence indicates that he did
not receive any warnings in respect to such matters.

For these reasons I am satisfied and find that the Applicant
was dismissed unfairly. I accept the Applicant’s evidence that
it would be impracticable to be reinstated. Indeed, Mr
Reading for the Respondent agreed that that was the fact. The
evidence is, and I accept it again to be a fact, that the
Applicant made a number of attempts after his dismissal to
seek alternative employment but without success until the 12th

December 1999. The Applicant does not seek compensation
beyond that period. It would follow from what I have said that
the Applicant would be entitled to be compensated for his
loss of earnings for the period from his date of dismissal, which
it seems was the 8th September 1999 until the 12th December
1999, taking into account the fact that he was paid one week’s
pay in lieu of notice. In my view he should be compensated at
the rate of $50,000 per annum, recognising that at the time of
his dismissal his salary was $40,000. He was entitled to pri-
vate use of a motor vehicle, the only evidence of value being
that he was told by representatives of the Respondent that this
was worth approximately $10,000 per annum. I do not think
that anyone in this day and age would question that this is a

fair basis for assessing the value of a motor vehicle, where it
is fully provided. Furthermore, remuneration at this rate takes
into account some private use for the mobile telephone.

On this basis the Applicant would be entitled to recover
slightly more than $11,500. In the circumstances I fix
compensation in that amount.

Appearances:Mr K.J. Trainer as agent on behalf of the
Applicant

Mr P.E. Reading on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Warrick Wedgwood

and

Sherrin Hire.

No. 1464 of 1999.

14 February 2000.

Order.
HAVING heard Mr K.J. Trainer on behalf of the Applicant
and Mr P.E. Reading on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby—

1. DECLARES that the Applicant was unfairly dis-
missed from his employment with the Respondent
on or about 8 September 1999;

2. DECLARES that it is impracticable to reinstate the
Applicant to his former position;

3. ORDERS that the Respondent pay to the Applicant
the sum of $11,500.00 by way of compensation for
the unfair dismissal within seven (7) days.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Bryan David Wilson

and

Barminco Pty Ltd.

No. 2301 of 1997.
11 March 1998.

Reasons for Decision.

(Given extemporaneously at the conclusion of the
submissions, as edited by the Commissioner.)

COMMISSIONER C.B. PARKS: The Notice of Application
filed by Bryan Wilson (the “applicant”), alleges that he was
engaged by Barminco Pty Ltd (the “respondent”) to work as a
Fitter but was unfairly dismissed before he was due to com-
mence work on or about 16 August 1997. In remedy the
applicant does not seek reinstatement but lays claims to “a
redundancy package” both by way of compensation, and as a
contract benefit which he alleges he has not been allowed by
the respondent. The particulars given in relation to the alleged
contract benefit assert the benefit due to be 3 weeks wages, a
sum of $5720.

The respondent denies that a contract of employment was
entered upon with the applicant.

At the commencement of the hearing the applicant declared
that his true claim is not that he was unfairly dismissed but
that, having been notified on 15 August 1997 that his service
was not required, the respondent failed to give him two weeks’
notice of his dismissal, or alternatively pay him the equiva-
lent wages in lieu thereof, a benefit to which he was entitled.
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At the conclusion of the applicant’s evidence the agent for
the respondent submitted that the respondent had no case to
answer in that the applicant failed to show that an employ-
ment relationship had been established between the parties.

Mr Wilson says that he was informed by an employee of the
respondent that a vacancy existed for a Fitter and he visited
Two Boys minesite where the respondent has operations to
enquire about employment. The applicant met with a person
said to be the Leading Hand whom he identified as “Froggie”,
and whom the respondent identified to be Mr K. Warner. Ac-
cording to the applicant Mr Warner explained the job available,
had him view the workplace and the equipment involved, ques-
tioned him on his fitting experience, and photocopied his
curriculum vitae for submission to his superordinates. It is his
recollection that the Leading Hand spoke of several terms of
employment applicable to the vacant position for a Fitter, one
of which was a condition that the occupier of the position
give two weeks’ notice of an intention to terminate the em-
ployment.

I find no need to review the whole of the evidence for the
reason that were the Commission to find that Mr Wilson had
been engaged as an employee by the respondent, which he
possibly was, his claim that the contract of employment enti-
tled him to two weeks’ wages in lieu of notice has not been
substantiated. At best the applicant has testified that a period
of notice was required to be given. No evidence has been pro-
vided that there was an alternative condition that provides the
claimed entitlement of a payment in lieu thereof. Absent such,
the claim fails and hence the application will be dismissed.

Appearances:Mr BD Wilson on his own behalf
Mr R. Gifford and with him, Mr R. Miller on behalf of the

respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Bryan David Wilson

and

Barminco Pty Ltd

No. 2301 of 1997.

1 March 2000.

Order.
HAVING heard Mr BD Wilson on his own behalf and Mr R.
Gifford and with him, Mr R. Miller on behalf of the respond-
ent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) C.B. PARKS,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peter A. Wright

and

CA & CK Plane.

No. 1068 of 1997.
23 July 1997.

Reasons for Decision.

(Given extemporaneously at the conclusion of the
submissions, as edited by the Commissioner.)

COMMISSIONER C.B. PARKS: The matter before me is one
commenced by way of an application filed in the registry of

the Commission on 6 June 1997. On 3 July 1997 a notice was
forwarded to the parties by pre-paid post advising them that a
conference would be conducted by the Commission of 14 July
1997 for the purpose of attempting to conciliate upon the is-
sue raised by the application.

At the date and time set for conference there was no appear-
ance on behalf of the applicant, Mr Peter Wright, and an
attempt by Madam Associate to contact him by telephone at
that time was unsuccessful. The scheduled conference was
therefore adjourned.

On 15 July 1997 a Notice of Hearing was forwarded to the
parties by pre-paid post notifying them that on 23 July 1997
the applicant would be required to show cause why the appli-
cation should not be dismissed.

The Notice of Hearing forwarded to Mr Wright was accom-
panied by a letter, both of which bear the address, 29 Oakover
Way, Gosnells, WA 6110, such being the address given by the
applicant in his application, and confirmed in a written advice
to the Commission on 24 June 1997. That letter advised Mr
Wright as follows—

“On 3 July 1997 a letter was forwarded to you advising
of a conference to be held in relation to your application
on 14 July 1997. You failed to attend that conference and
have to date provided no justifiable reason for your non-
attendance. In light of the foregoing, Commissioner Parks
has listed your matter for hearing (notice enclosed) on
Wednesday, 23 July 1997 to give you the opportunity to
show cause why your application should not be dismissed.
If, however, you do not wish to continue with your appli-
cation, please complete and sign the enclosed notice of
discontinuance and return it to the Commission as soon
as possible.”

The letters forwarded to Mr Wright on 3 July 1997 and 15
July 1997 have not been returned to the Commission by the
postal authorities as unclaimed.

I am satisfied that notifications to the applicant have been
given in the prescribed manner and the applicant has been
afforded adequate opportunity to attend and be heard in rela-
tion to his application. The applicant has failed to respond to
correspondence and the notices forwarded to him, and has
failed to attend proceedings before the Commission and hence,
I am satisfied that it is appropriate that this application be
dismissed and an order will so issue.

Appearances:No appearance on behalf of the applicant.
Mr C. Plane on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peter A. Wright

and

CA & CK Plane.

No. 1068 of 1997.

1 March 2000.

Order.
HAVING heard Mr C. Plane on behalf of the respondent and
there being no appearance on behalf of the applicant, the Com-
mission, pursuant to the power conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) C.B. PARKS,

[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Maghsoud Zare Sani

and

Mansoor Zare Sani trading as West Lavash.

No. 1257 of 1997.

23 September 1997.

Reasons for Decision.

(Given extemporaneously at the conclusion of the
submissions, as edited by the Commissioner.)

COMMISSIONER C.B. PARKS: The applicant and the re-
spondent to this matter are brothers. It is the claim of the
applicant (Maghsoud) that he was employed by his brother
(Mansoor) who failed to allow him ‘benefits’ he was entitled
to receive under the contract of employment. Exhibited to the
Commission is a facsimile from Mansoor to Maghsoud in Iran
(exhibit 1), which offers employment at the rate of $27,000
per annum. Additionally the facsimile indicates that Mansoor
will bear the cost of the air fares, and finally that the employ-
ment is expected to be for no more than 10 months.

It is the evidence of Mansoor that the facsimile was for-
warded for the purpose of satisfying the appropriate authorities,
that his brother be allowed to come to Western Australia. It is
also his evidence that he did not in fact employ Maghsoud at
or about the time of his arrival in Western Australia, as has
been claimed. What is clear from the evidence is that Mansoor
did not in fact pay the forward air fare of Maghsoud and his
family to Western Australia.

I find the testimony of Maghsoud confusing. He claims that
he was employed by his brother, yet he continually referred to
them being in partnership for much of the time that he has
been in Western Australia. Before me is a Group Certificate
issued to Maghsoud in his capacity as an employee of Mansoor
for the period 1 July 1996 to 13 June 1997 (exhibit 4) which
reveals that a gross salary of $20,510 was paid. For this same
period, Maghsoud also described himself as being the partner
of his brother, yet the documentary evidence is that he was an
employee.

Notwithstanding it may have been the intention that
Maghsoud arrive in Western Australia and then take up em-
ployment with his brother, there is no evidence that in fact
occurred. Hence I am not satisfied that between 1 January
1995 and 1 July 1996 Maghsoud was employed by Mansoor.
If I am wrong in that, there is clearly no evidence that the
relationship which existed between them was to be remuner-
ated at the rate of $27,000 per annum. Clearly whatever their
relationship was, it operated under some agreed arrangement
that indefinite nominal payments would be made. I therefore
refuse the claims made in relation to the period 1 January
1995 to 1 July 1996.

As I have already found, an employment relationship ex-
isted from 1 July 96 to 13 June 97 and in relation thereto it is
the claim of Maghsoud that Mansoor failed to pay him for
work done in excess of 38 hours per week.

There is no evidence before me whatsoever that as part of
the contract of employment there was the right to the pay-
ment of extra monies for time worked beyond 38 hours in any
week. That claim is also refused. There is no other evidence
before me that any other moneys in the form of wages, salary
or overtime is owing by reason of a term of a contract of em-
ployment between the two parties.

There remains one final item that has been claimed and that
is described as “a ticket return” which I take to mean return
air fares. Mansoor has offered in these proceedings to pay the
return air fares of Maghsoud and his family should they re-
turn to Iran. He says that he does so not on the basis that such
is a right arising under a contract of employment but as a
means of bringing this matter to an end.

It is not open to the Commission to award that benefit un-
less it arises as a term of the contract of employment.
Notwithstanding that the facsimile (exhibit 1), provides on its
face an undertaking by Maghsoud to meet the cost of air fares
such does not constitute an employment contract between the
parties. It was not observed by the parties upon the arrival of
Maghsoud in Western Australia. Hence Maghsoud is not enti-
tled to the return air fares as a right under a contract of
employment and such is not recoverable through the Com-
mission. All claims are therefore dismissed.

Appearances:Mr Maghsoud on his own behalf
Mr Mansoor on behalf of the respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Maghsoud Zare Sani

and

Mansoor Zare Sani trading as West Lavash.

No. 1257 of 1997.

1 March 2000.

Order.
HAVING heard the applicant on his own behalf and Mr.
Mansoor on behalf of the respondent the Commission, pursu-
ant to the power conferred on it under the Industrial Relations
Act, 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) C.B. PARKS,

[L.S.] Commissioner.

SECTION 29 (1)(b)—Notation of—

Applicant Respondent Number Commissioner Result

Angus MA Child Support Agency 1045/1999 Kenner C Discontinued
Arnott RWC Linzee (Pty Ltd) t/as Foodlands Nedlands 1391/1999 Gregor C Consent Order
Bartels WR Heaton Enterprises Pty Ltd 931/1999 Gregor C Discontinued
Bennetts AJ Bristol-Myers Squibb Australia Pty Ltd 1131/1999 Kenner C Dismissed
Bird JA Bartter Pty Limited 1616/1999 Scott C Dismissed
Bishop E Rawlinson Holdings (Midwest Business 1820/1999 Gregor C Discontinued

Services)
Box C Geoffey Leslie Yewers, Carol Francis Yewers, 1058/1999 Kenner C Dismissed

Darren Geoffrey Yewers & Michelle
Patricia Yewers t/a Yongarloo Farm

Brady-Owen K The Bog Australia’s Late Night Irish Venue 1435/1999 Coleman CC Dismissed
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Applicant Respondent Number Commissioner Result

Brough KM Boral Contracting Pty Ltd 1026/1999 Gregor C Discontinued
Burden KS Sun City Country Club (Inc.) 1008/1999 Gregor C Discontinued
Bush G Needles Eye Industries Pty Ltd 1919/1999 Smith C Dismissed
Chitty DJ Pinnacle Wildflowers 1429/1999 Gregor C Withdrawn
Collins CM Rottnest Lodge Pty Ltd (1989) (Receiver & 40/2000 Gregor C Withdrawn

Manager Appointed)
D’Albora AM AAPC Distribution Services Pty Ltd 1737/1999 Beech C Withdrawn

t/a Accor Reservation Services
Dall DF Rob McCarthy c/- Timber Traders Coburn 1348/1999 Coleman CC Dismissed
Dalton B Lab Chemists Pty Ltd 1469/1999 Scott C Dismissed
Dilley NR Phil Rae 1901/1999 Scott C Dismissed
Dodd DL Beef Wood Park Station 1710/1999 Coleman CC Dismissed
Edinger M Australian Investment & Mortgage Group 1854/1999 Beech C Discontinued

Pty Ltd
Edwards D Banksia Gardens Resort 86/2000 Scott C Dismissed
Edwards SB AAPC Distribution Services Pty Ltd 1738/1999 Beech C Withdrawn

t/a Accor Reservation Services
Ewen GA Prok Group Limited 1030/1999 Kenner C Discontinued
Floriani C Professional Soccer Federation of Western 1580/1999 Gregor C Consent Order

Australian (Inc)
Gee AC Graham Forward Pty Ltd 059 879 917 1492/1999 Wood C Discontinued
Gray SR AG Building Supplies 1569/1999 Beech C Discontinued
Harding D Kitchener Mining NL 1556/1999 Coleman CC Dismissed
Hawkins J Bidarn Pty Ltd 1364/1999 Beech C Discontinued
Hoffrichter MS M G McKay Pty Ltd (T/as Odin Tavern) 1875/1999 Scott C Dismissed
Horton JA NRW Pty Ltd 1609/1999 Coleman CC Dismissed
Kotsides E Teravin Group Pty Ltd 1767/1999 Coleman CC Dismissed
Larkin JA Sun City Country Club (Inc.) 971/1999 Gregor C Discontinued
Leclercq CJ Rosman Machinery Services 1581/1999 Beech C Discontinued
Lee D J Blackwood & Son 1076/1999 Gregor C Discontinued
Lorne MG Normandy Golden Grove 1639/1999 Scott C Dismissed
Lucas SA Southern Automotive Holdings Pty Ltd 1780/1999 Scott C Dismissed
Matthews C Barclay Mowlem Construction Ltd 1248/1999 Scott C Withdrawn
McCarthy PL Ryan Mining Pty Ltd 1055/1999 Kenner C Discontinued
McFarland PR RDT Technologies Pty Ltd 1043/1999 Wood C Dismissed
McMillan G First Class Nominees Pty Ltd t/a Southern 1537/1999 Beech C Discontinued

Landrover
Meyerhoff G Rockingham Youth Services & Other 1169/1999 Coleman CC Dismissed
Middleton PR Jaccra Pty Ltd/For Wood Tools and Machinery 1508/1999 Scott C Dismissed
Miller RW Mr Dave Store Manager C/- BBC Hardware 1729/1999 Scott C Dismissed

House
Mullane B The West Australian Group Training Scheme 1950/1999 Smith C Withdrawn

Inc
Nally SJ Melbourne Hotel 1603/1999 Scott C Dismissed
Owen L The Bog Australia’s Late Night Irish Venue 1436/1999 Coleman CC Dismissed
Ozerskis A Foster Plastics Industries (WA) Pty Ltd 1151/1999 Beech C Discontinued
Pelham J AAPC Distribution Services Pty Ltd 1736/1999 Beech C Withdrawn

t/a Accor Reservation Services
Pike RK G & G Steelworks 1087/1999 Beech C Discontinued
Pugh DM Rendezvous Hotels Management Pty Ltd 1908/1999 Scott C Withdrawn

t/a Rendezvous Observation City Hotel
Rowe E Mazda City 1637/1999 Scott C Dismissed
Sexton-Finck A John XXIII College Inc 1915/1999 Scott C Withdrawn
Spence RD Metro Lintels 1381/1999 Coleman CC Dismissed
Stuart RA North Ltd 363/1999 Beech C Discontinued
Thomas TF EF Hodge & Co 1200/1999 Beech C Discontinued

Thorley JA Zonta House Refuge Association (Inc.) 669/1999 Beech C Discontinued
Turk JA Pelicans of Mandurah 1002/1999 Beech C Discontinued
Upson BD Qantas Airways Limited 1888/1999 Gregor C Discontinued
Van Der Vliet M Plega Healthcare 1645/1999 Gregor C Discontinued
Warren JD Cordens Transport 1052/1999 Scott C Dismissed
Williams CD Allied Pickfords Pty Ltd t/a Pickfords 1651/1999 Wood C Discontinued

Records Management
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CONFERENCES—
Matters arising out of—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Westrac Equipment Pty Ltd

and

The Automotive, Food, Metals, Engineering, Printing
and Kindred Industries Union of Workers,

Western Australian Branch.

No. C 319 of 1999.

COMMISSIONER S J KENNER.

25 February 2000.
Order.

WHEREAS on 12 November 1999 the applicant applied to
the Commission for an urgent conference pursuant to s 44 of
the Industrial Relations Act, 1979;

AND WHEREAS on 15 November 1999 the Commission
convened an urgent conference between the parties pursuant
to s 44 of the Industrial Relations Act, 1979 the subject matter
of the application for a conference being a dispute between
the applicant and the respondent in relation to the implemen-
tation of a drug and alcohol policy at the applicant’s work
sites in response to which employees of the applicant mem-
bers of the respondent were engaging in industrial action;

AND WHEREAS as a result of the compulsory conference
held on 15 November 1999 the Commission issued a resume
work order, as varied by a correcting order dated 19 Novem-
ber 1999 (“the Order”) requiring employees of the applicant
members of the respondent engaged in work at the applicant’s
work sites who were engaged in industrial action concerning
matters the subject of these proceedings, to cease such indus-
trial action immediately to ensure a return to work no later
than 16 November 1999, thereafter to work in accordance with
their contracts of service and to refrain from commencing or
taking part in further industrial action in respect of this matter
until the Order was revoked;

AND WHEREAS as a result of a further s 44 compulsory
conference on 19 November 1999 the Commission issued a
recommendation in relation to the applicant’s ability to con-
duct drug and alcohol testing under its policy which
recommendation was accepted by the parties;

AND WHEREAS further compulsory conferences were con-
vened in order to endeavour to resolve the dispute by
conciliation on 13 December 1999, and 15 and 23 February
2000 and at the conference on 23 February 2000 the parties
informed the Commission that substantial progress had been
made towards a resolution of the matter by agreement;

AND WHEREAS since the issuance by the Commission of
the Order the respondent and employees employed by the
applicant members of the respondent have complied fully with
its terms and the respondent, in the compulsory conference
on 23 February 2000, undertook that there would be no fur-
ther industrial action;

AND WHEREAS the Commission, in considering the mat-
ter in terms of the conduct of the respondent and its members,
the respondent’s undertaking, the further conciliation confer-
ences and the further negotiations between the parties, has
formed the view that it would be appropriate and in accord-
ance with equity, good conscience and the substantial merits
of the matter that the Order be revoked;

NOW THEREFORE the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the Order be and is hereby revoked.
(Sgd.) S. J. KENNER,    

[L.S.] Commissioner.

CONFERENCES—
Matters referred—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Nursing Federation

and

East Kimberley Aboriginal Medical Service.

No. CR 172 of 1998.

28 February 2000.
Reasons for Decision.

COMMISSIONER C.B. PARKS: Referred pursuant to s 44(9)
of the Industrial Relations Act, 1979 (the Act) is an allegation
by the applicant union that its member, Ms Julie Anne Dar-
ling, was harshly, oppressively and unfairly dismissed by the
respondent on or about 28 April 1998. The applicant seeks a
declaration from the Commission that the respondent dis-
missed Ms Darling unfairly and seeks relief by way of an
order pursuant to s 23A of the Act, for compensation for the
loss of earnings suffered by Ms Darling.

The respondent denies the claim and opposes the order as
sought by the applicant.

The respondent is engaged in the delivery of health services
to Aboriginal people in the east Kimberley region of Western
Australia. The relevant award applicable to the employment
of Ms Darling at the material time was the Nurses (Aborigi-
nal Medical Services) Award (the Award).

It is common ground that Ms Darling commenced employ-
ment with the respondent on or about 12 January 1998 as a
Public Health Programs Coordinator at the respondent’s
premises in Kununurra. The respondent employed Ms Dar-
ling on the basis that she would be engaged initially on
probation for a period of three months. On or about 28 April
1998, the employment of Ms Darling came to an end in cir-
cumstances that are controversial. The meaning and effect of
the probationary term in Ms Darling’s contract of employ-
ment, and as a consequence, the length of time and the
investigation of her performance during her probation are in
contest in these proceedings.

The applicant claims that Ms Darling was employed by the
respondent upon a three month probationary period which
concluded on 12 April 1998. The applicant union submitted
that when Ms Darling was notified of her dismissal on 24
April 1998, she had not been provided with adequate assess-
ment of her skills and performance. I observe that the time
elapsed from the performance review, probationary period and
then finally notification of the dismissal is some 12 days. That
matter I will deal with later in my decision.

The applicant argued that the dismissal of Ms Darling was
harsh, oppressive and unfair, in that at no time was Ms Dar-
ling advised by the respondent that her employment was at
risk.

Initially the applicant sought the reinstatement of Ms Dar-
ling, however, an alternative remedy was sought upon Ms
Darling gaining other employment in the town of Kununurra
on the final day of hearing this matter. The amended claim of
the applicant is compensation for the period between the date
of Ms Darling’s dismissal and the time she obtained new em-
ployment on 18 January 1999, which I note is in excess of the
6 month maximum payment for compensation that can be
awarded under the Act.

The respondent submitted that the probationary term in Ms
Darling’s employment contract made it clear that at the end of
the three month period, the respondent could terminate Ms
Darling’s employment and “Nothing in the Industrial rela-
tions Act [1988] shall diminish the rights of the employer in
this regard”.

I note that it is not possible to contract out of a statute and
this aspect of the clause is without use.

The clause in question reads as follows—
“The employee is engaged under the terms of this con-
tract for an initial period of three (3) months. After this
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probationary period the work practices and attitudes of
the employee will be evaluated in accordance with the
criteria set out in Schedule Three to this agreement. The
employer reserves the right to terminate the employment
of the employee at that time should the employer judge
that the work practices and/or attitudes of the employee
are not in keeping with the general philosophy or needs
of the corporation. Nothing in the Industrial relations Act
[1988] shall diminish the rights of the employer in this
regard”

Alternatively and in any event, the respondent submitted
that by reason of her unsatisfactory work performance during
the period of probation, Ms Darling was unsuitable for an
extension of employment by the respondent and accordingly,
the respondent declined to extend her employment to the con-
clusion of the twelve month contract.

I note that Schedule Three as referred to in this clause was
unknown to all of the respondent’s witnesses. The ‘Perform-
ance Appraisal Form’ (exhibit 17), that was used to assess the
applicant’s performance showed little detail and did not con-
tain written detail despite there being space available to do so.

The reason provided by the respondent in the termination
letter of 24 April 1998, (exhibit 4) are as follows—

 “The reasons are, it is considered that you lack a clear
understanding of Aboriginal cultural sensitivities and does
(sic) not possess the bi-cultural communication skills re-
quired for the position”

I note that the respondent substantiated this reasoning by
highlighting two incidents that had occurred within the three
month period of employment.

The first incident involved Ms J Shadforth and occurred on
3 February 1998 during the applicant’s fourth week of em-
ployment. The incident concerned a work vehicle. On the day
Ms Darling had been placed in a position of responsibility
due to illness within the clinic staff. Ms Shadforth was a re-
ceptionist employed by the respondent.

It was established on the evidence that Ms Shadforth took a
vehicle over the luncheon period without asking permission
from the applicant. Upon her return the applicant approached
Ms Shadforth and questioned her about this and the applicant
was physically assaulted by Ms Shadforth.

The respondent claims that the applicant harassed Ms
Shadforth as soon as she returned from her luncheon. This
however, was not substantiated by the letter that was written
to the Administrator and the Committee by the Registered
Nurse on duty Ms K Clay (exhibit 21). In this letter, which
was admitted as evidence, Ms Clay states that Ms Shadforth
was also aggressive to her on that day and that she heard the
screams from Ms Darling during the incident and ran to assist
the applicant after the event.

A substantial amount of evidence was adduced concerning
this incident and I am satisfied that no fault is to be attributed
to Ms Darling regarding the incident.

I note however that Ms Darling was counselled regarding
her handling of this matter and was instructed to talk to junior
staff members in private when disciplining them. Ms Darling
did modify her behaviour after the counselling and did have
occasion to show the respondent that their concerns raised
had been erroneous.

The second incident occurred in late March, 1998 and in-
volved the applicant and Ms J Seaton whereby a heated
exchange occurred. This matter was later investigated by the
Administrator and resolved. The evidence of Ms J Trust, the
Administrator of the respondent supported the position of Ms
Darling in her opinion the incident did not affect Ms Dar-
ling’s ability to carry out her duties for the respondent.

Finally, the reasoning given to Ms Darling for her dismissal
was based upon her ability to interact with Aboriginal people.
Ms Darling was required to undertake a rigorous interview
and selection panel process prior to being placed in her posi-
tion. It was found that she did possess the adequate experience
and skills to perform this aspect of the role.

Further, to this Ms Trust an experienced Administrator and
worker with Aboriginal people stated that she did not disci-
pline or discuss with Ms Darling during her period of
employment the problems that she may have had with cul-
tural sensitivity. Ms Darling was not sent to a training course

that was available for staff, although the respondent’s final
witness Ms J Poelina stated that the panel who employed Ms
Darling had recognised that there may be some concerns about
her skills in this area.

In order to exercise jurisdiction in matters such as these, it
is a requirement that the former employee seeking relief un-
der the Act to establish, that there has in fact been a dismissal.
In Metropolitan (Perth) Passenger Transport Trust v Gersdorf
(61 WAIG 611) the Industrial Appeal Court considered the
meaning of “dismissal”.

The concept of probationary and the status of such has been
well settled. Probationary employment has been held to be
but a step in the selection process and should be distinguished
from permanent employment: Re Alchin and South Newcas-
tle Leagues Club Limited ((1997) AR (NSW) 236); Westheafer
v Marriage Guidance Council of WA (65 WAIG 2311); Gregory
R Hutchinson v Cable Sands (WA) Pty Ltd (79 WAIG 951).
Furthermore, in Director General of the Department of Cor-
rective Services v Mitchelson (42 IR 38) Kirby P (as he then
was) observed as follows at 48—

“The very purpose of probation will often be to consider,
by observation of the probationer’s work performance
under trial, whether he or she he is suitable to enjoy the
privileges attaching to permanency.”

Ms Darling commenced her employment on 12 January 1998
and her employment ceased on 28 April 1998. I therefore find
that the probationary period had expired and Ms darling was
no longer a probationary employee at the date of dismissal.
The obligation was upon the respondent to inform the appli-
cant of her performance issues during her period of
employment and furthermore to inform her of the cessation
of her employment contract prior to the expiration of the 3
month probationary period. Of which they did neither.

Whilst the respondent raised a number of allegations as to
the conduct of Ms Darling, I am far from satisfied that those
matters would have warranted dismissal or led to the dismissal
by the respondent in any event. It was plain on Ms Trust’s
evidence, that she had not discussed with Ms Darling her per-
formance with regard to cultural sensitivities. Hence the
Commission is satisfied that the dismissal of Ms darling was
unfair. It is plain that reinstatement in employment with the
respondent is not practicable in view of the time which has
elapsed between the date of dismissal and the matter being
heard by the Commission. Ms darling is therefore entitled to
the remedy of compensation for the loss she has incurred.

In terms of the unemployment benefits received by the ap-
plicant, I do not propose to take those into account in
determining the loss: Swan Yacht Club (Inc) v Bramwell (78
WAIG 579). In the circumstances of this case, I see no reason
not to compensate the applicant as fully as possible, to reflect
her loss. This of course, must be subject to the maximum com-
pensation payable under the Act which is six months
remuneration, as prescribed by s 23A(4). That amount in this
case is $22210.00 (to the nearest dollar—per exhibit 5) and
that sum I propose to order that the respondent pay to Ms
Darling as just and fair compensation.

Minutes of proposed order now issue.
APPEARANCES: Mr A. Dzieciol on behalf of the appli-

cant.
Mr P. Robertson on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Nursing Federation

and

East Kimberley Aboriginal Medical Service.

No. CR 172 of 1998.
2 March 2000.

Order.
HAVING heard Mr A. Dzieciol on behalf of the applicant and
Mr P. Robertson on behalf of the respondent, the
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Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby—

(1) DECLARES that Ms Julie Anne Darling was harshly,
oppressively and unfairly dismissed from her em-
ployment by the respondent on or about 28 April
1998.

(2) DECLARES that reinstatement of Ms Darling is im-
practicable.

(3) ORDERS the East Kimberley Aboriginal Medical
Service pay to Ms Darling as compensation the sum
of $22,210.00.

(Sgd.) C. B. PARKS,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Railways Union of Workers, West Australian
Branch

and

Western Australian Government Railways Commission

No. CR 314 of 1994.

28 February 2000.

Reasons for Decision.
COMMISSIONER C.B. PARKS: A conference conducted
pursuant to s44 of the Industrial Relations Act, 1979 (the Act)
failed to settle a dispute between the parties, and hence the
claim by the applicant union that Dallas Sadlier was unfairly
dismissed from his employment with the respondent, and ought
be reinstated to the position of Maintainer Level 1, is before
the Commission.

At the conclusion of the hearing in this matter the Commis-
sion declared that the respondent did not unfairly exercise its
right to terminate the services of Mr Sadlier and that the rea-
sons for so finding would be subsequently given in writing.
These are those reasons:

On 29 July 1994 a railway maintenance gang arrived at the
per-way near Merredin following their lunch break. The mem-
bers of the gang arrived in two separate motor trucks, one of
which had been driven by Geoffrey Alan Wells and had as
passengers the applicant Mr Sadlier, Brendan Rayman, and
Kevin Valli. According to Mr Sadlier he had earlier noticed
that somebody had interfered with his personal bag being car-
ried on the truck, and he collectively asked those travelling in
the truck who had done so, however nobody admitted to in-
terfering with his bag. Shortly following Mr Valli informed
him that Geoffrey Wells had interfered with the bag. Mem-
bers of the gang moved on to the track and some of them
commenced throwing pieces of the ballast rock and Mr Sadlier
says that Mr Wells threw ballast rock at him and after he was
struck by one piece of rock he warned Mr Wells not to do it
again but he did not heed that warning and threw another piece
which struck him. Mr Sadlier says in order to show Mr Wells
that he was serious he walked up to him and pushed him in
the chest after which Mr Wells came towards him with a
clenched fist, and fearing he was about to be struck by Mr
Wells, he punched Mr Wells in the face and he fell to the
ground.

Mr Wells concedes that he looked inside the bag of Mr
Sadlier but denies he unzipped the opening of it in order to do
so. According to Mr Wells, prior to the lunch break when trav-
elling in the motor truck the gang members who were
passengers had played a game with his ear muffs and then in
the lunch break he noticed a foam rubber part from the ear
muffs was missing and he set about searching for it, whilst
doing that he saw the open bag of Mr Sadlier and thought the
foam rubber part may have landed inside the bag and he sim-
ply looked inside the bag for the ear muff part. He does not
recollect Mr Sadlier asking if anybody had touched his bag.
Mr Wells’ description of events leading up to him being struck
by Mr Sadlier is that, the gang had arrived at a place on the

railway track where work was to be done, a couple of the
gang members amused themselves by throwing pieces of bal-
last rock at a sign, including himself, when he noticed Mr
Sadlier standing staring and he took him to be daydreaming,
that prompted him to toss a piece of ballast rock in his direc-
tion but which did not strike him. Mr Sadlier is then said to
have issued a warning in a very aggressive manner, and be-
cause he thought he was joking, he threw another piece of
ballast rock which did not strike Mr Sadlier following which
Mr Sadlier came towards him and the next occurrence was
that Mr Sadlier punched him in the face and he fell to the
ground.

Glen Kevin Peter Valli, a passenger in the motor truck driven
by Mr Wells recollects that around lunch time there had been
a “knocking around” of ear muffs and following the lunch
break the gang arrived at the track where work was to be done.
The gang members in the motor truck in which he had trav-
elled, except for Mr Sadlier and himself, had alighted and
moved to the track. Whilst he and Mr Sadlier were alone, Mr
Sadlier asked him if anyone went through his bag and he indi-
cated Mr Wells had done so. Mr Sadlier is then said to have
described Mr Wells in a derogatory way and stated that he,
Mr Sadlier, was going to “king-hit” him. Mr Valli does not
recall Mr Sadlier asking earlier whether anybody had inter-
fered with his bag. Mr Valli told the Commission that it is
common practice for gang members to “kid around” and throw
ballast rock in the direction of each other however he did not
see that occur on the day because he had moved to the work
he was to do on the track at a distance from where Messrs
Sadlier, Wells and others were located.

Matthew William Hickey, a member of the maintenance gang
who travelled in the other truck to Messrs Sadlier and Wells
says he was at the track in company with a number of other
gang members, including Messrs Sadlier and Wells, when he
noticed Mr Sadlier standing staring with his fists clenched at
his sides. He, Mr Hickey, and others commenced throwing
ballast rock at a sign and he then threw one in the direction of
Mr Sadlier landing it on the ground nearby to him. It then
followed that Mr Wells threw a piece of ballast rock in the
direction of Mr Sadlier however Mr Hickey says he does not
recollect whether or not it struck Mr Sadlier but it drew an
aggressive response from him and a warning not to do it again.
According to Mr Hickey, a further rock was thrown which
struck Mr Sadlier but he did not see who threw it, and the next
thing was Mr Sadlier rushed towards Mr Wells who was stand-
ing with his hands by his sides and Mr Sadlier struck him in a
“pretty ferocious” way causing Mr Wells to fall to the ground.
Mr Hickey says there was no push to Mr Wells which pre-
ceded him being struck and falling to the ground.

Throughout the period during which the ballast rock throw-
ing occurred and when Mr Sadlier struck Mr Wells, the
supervisor, Peter James Smyth was located on the track away
from the group involved and giving instructions to another
gang member however he turned and saw Mr Wells who ap-
peared to have just risen from the ground and was stumbling
around. That caused him to immediately walk to the group to
inquire what had happened and on his arrival he was informed
that Mr Sadlier had punched Mr Wells. Mr Smyth says that he
told them both that “….. if they wanted to fight they could
book off and go over behind the trees and sort it out, or they
could wait till after work and sort it out then” but Mr Smyth
says it was not his intention they do that and he would not
have allowed it to occur. Mr Smyth says he was unsure what
to do, however within 15 to 30 seconds he heard words ex-
changed from behind him between Mr Sadlier and Mr Wells
and on turning saw Mr Sadlier address Mr Wells and say “do
you want to have another go, do you?” which caused him to
move between them and state that they were both “booked
off”. Mr Smyth says he then reported the incident to his
superordinate and was instructed to issue Mr Sadlier a written
notice which effectively placed him on suspension and re-
quired that he explain his actions in relation to Mr Wells. He
located Mr Sadlier in a hotel around 4pm that day and issued
him with the written notice.

It is common ground that the employment of Mr Sadlier
had been covered by the Railway Employees Award, and that
clause 18. – Retirement thereof contains the mandatory re-
quirement that he serve a six month probationary period, during
which time neither the employer nor the employee are required
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to give a period of notice to terminate the employment. Mr
Sadlier had been employed by the respondent between 21
March 1994, and 21 May 1994 when he resigned. Mr Sadlier
was re-engaged by the respondent on 4 July 1994 and recom-
menced on probation from that date and hence he was on
probation when he struck Mr Wells and was dismissed.

Essentially the argument of the applicant union is that the
nature of railway gang work and the class of persons engaged
in that work are more likely to engage in conduct of the type
which would not be expected to occur nor tolerated in other
employment situations. Hence, the conduct of Mr Sadlier is
to be measured against that criteria. Further, the actions of Mr
Wells in interfering with the bag of Mr Sadlier, and then ig-
noring a warning not to throw ballast rock at Mr Sadlier and
aggravating him by doing so again, provoked Mr Sadlier into
striking him and hence both of them are equally to blame for
that occurring and therefore it was unfair of the employer to
treat each of them differently ie Mr Sadlier was dismissed,
whereas Mr Wells retained his employment and was repri-
manded. The respondent is said not to have conducted an
adequate inquiry into the matter and therefore fell into error
in holding that Mr Sadlier was responsible for what occurred
and that such justified his dismissal.

The argument of the respondent is that it is obligated to
provide a safe workplace for its employees and conduct such
as that of Mr Sadlier will not be tolerated. Written explana-
tions of the material events on 29 July 1994 were provided by
Messrs Sadlier and Wells and on a consideration of their con-
tents the respondent was satisfied that Mr Sadlier had been
the aggressor in the incident and the degree of provocation
there had been from Mr Wells did not warrant him being struck
by Mr Sadlier. Furthermore, Mr Sadlier had been serving a
period of probation and the terms of the award recognise that
either the employer or an employee may readily terminate the
employment.

It is not in dispute that Mr Wells interfered with the bag of
Mr Sadlier and that he later threw ballast rock at Mr Sadlier, a
piece of which rock, I am satisfied struck Mr Sadlier at least
following the warning by Mr Sadlier to Mr Wells not to throw
ballast rock at him. I am equally satisfied that the pieces of
ballast rock thrown by Mr Wells in the direction of Mr Sadlier
were not intended to hurt him in any way but was firstly to
interrupt what Mr Wells saw as his “daydreaming”, and then
secondly to annoy him. From the evidence given by Mr Wells
and that of Mr Hickey I am satisfied that Mr Wells did not
clench his fist and make any aggressive move towards Mr
Sadlier. The situation was that Mr Sadlier approached Mr Wells
and then without warning punched him in the face causing
Mr Wells to fall to the ground. Prior to this assault by Mr
Sadlier, he is said to have been standing staring with clenched
fists by his side, Mr Wells saw him staring and described it as
“daydreaming”, and I think it probable he was brooding over
the incident with his bag and he was in a state of anger which
he earlier displayed in the statement to Mr Valli that he was
going to “king-hit” Mr Wells. Mr Sadlier did not give Mr Wells
any opportunity to admit or deny whether he had interfered
with his bag, and if he had whether there was any reasonable
explanation for that, he simply judged him as guilty on the
say so of Mr Valli and then decided to exact a corporal pun-
ishment. The pieces of ballast rock thrown by Mr Wells, who
is not responsible for every piece thrown in the direction of
Mr Sadlier, were no more than an annoyance and by no means
did such warrant the assault Mr Sadlier made upon Mr Wells.
Hence the Commission is satisfied that the respondent acted
appropriately when it dismissed Mr Sadlier and there was no
element of unfairness whatsoever in the exercise of the right
to dismiss.

Appearances: Mr A.M. Dzieciol on behalf of the applicant.
Mr A. Hassell on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Railways Union of Workers, West Australian
Branch

and

Western Australian Government Railways Commission

No. CR 314 of 1994.

28 February 2000.

Order.
HAVING heard Mr A.M. Dzieciol on behalf of the applicant
and Mr A. Hassell on behalf of the respondent, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) C.B. PARKS,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Metropolitan Health Service Board, Sir Charles Gairdner
Hospital

and

Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Australian

Branch and Others.

No. CR 366 of 1997.

29 February 2000.
Reasons for Decision.

COMMISSIONER C.B. PARKS: Before the Commission is
a matter which arises out of a decision by the Metropolitan
Health Service Board (the MHSB) to change the day each
fortnight that wages are paid to employees at the Sir Charles
Gairdner Hospital, and which was unable to be resolved by
conciliation at a conference conducted by the Commission
pursuant to s44 of the Industrial Relations Act, 1979 (the Act).

It had been the practice of the MHSB to pay staff at the
hospital in two separate groups, one each fortnight on a
Wednesday for the work done in a fortnight ending on the
previous Sunday, and one on Thursday of the alternate week
for work done in the fortnight ending on the Sunday prior to
that Thursday. The dispute presently before the Commission
relates to a number of the employees within the group whose
payment of wages was altered from a Wednesday to the fol-
lowing Friday and has been delayed two days beyond the
previous arrangement.

Upon the MHSB notifying its workforce, the respondent
unions, and other unions, some disputation arose over what
transitional financial arrangements or assistance ought be made
available to employees adversely affected by the delayed pay-
ment of their wage in the changeover week. A number of
transitional assistance options were established which gave
an employee access to a wages payment from the MHSB
which, according to the option taken by the employee, the
MHSB was authorised to deduct the equivalent value from
accumulated time off in lieu, accrued days off, accumulated
annual leave, or from subsequent wages paid over a period of
time. The unions party to the matter before the Commission
sought for their members a further transition assistance op-
tion with regard to the recovery by the MHSB of a payment
which has been made to an employee, that being, that the
employee be allowed to defer repayment to the MHSB until a
termination of the employment occurs. That proposition was
rejected by the MHSB and it is this difference between the
parties which led to the conference being conducted pursuant
to s44 of the Act and is the issue now before the Commission
for arbitration.
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At the conclusion of the conference conducted pursuant to
s44 of the Act the Commission was satisfied there was a need
to prevent a deterioration of industrial relations between the
parties until such time as the Commission may arbitrate upon
the issue in dispute. For that purpose the Commission issued
an interim order which directed that the MHSB allow the
employees the subject of the dispute the additional option of
“being paid the amount of two days pay in advance”, such not
being conditioned by any recovery prescription on the basis
that matter would be later decided by the Commission after
hearing the parties thereon. It is against this background that
the unions claim that an employee who selected the option of
being paid two days wages in advance as allowed by the in-
terim order of the Commission ought be allowed to repay such
advance to the MHSB upon the termination of such employ-
ees contract of employment. It is the counterclaim of the
MHSB that any such employee ought be required to repay the
advance before the end of the then current financial year, or
alternatively that the MHSB be authorised to reduce the time
off in lieu, or annual leave standing to the credit of the em-
ployee, by the amount equivalent in value to that of the
advanced two days’ wages.

By agreement between the parties and with the approval of
the Commission the matter was heard by way of written sub-
missions from each party, complimented by oral addresses
before the Commission.

The MHSB argues that the affected employees have received
a payment in advance which the applicant ought be entitled to
recover as expeditiously as possible. That there is a lack of
certainty to recovery of monetary advances gives rise to diffi-
culties under the Financial Administration and Audit Act 1981
(the FAAA) and subsidiary instruments, that confinement of
the remedy to that sought would be consistent with the spirit
of s17D(1)(a) of the Minimum Conditions of Employment
Act 1993, and that the remedy sought by the MHSB is rea-
sonable, workable, and will not give rise to any unfairness or
inequity, the MHSB contends.

According to the respondent 3000 employees have been
affected by a change of the day on which wages are now paid,
516 of which were affected by a change in day from Wednes-
day to Friday and of them 67 opted for transition assistance.
The Commission is told that there are 15 employees to which
the option contained in the interim order of the Commission
applies and will be affected by the outcome of the matter be-
fore the Commission.

It is the contention of the respondent that the FAAA, in
making provision for the administration and audit of public
finances of the State, such has priority over inconsistent pro-
visions in other written laws, and that pursuant to s58 thereof
the Treasurer is empowered to issue, and to amend, instruc-
tions with respect to financial administration including the
principles, practices and procedures to be observed in the es-
tablishment and keeping of accounts. Reference is made to
instructions by the Treasurer no.502 and the importance such
places upon employees being paid according to hours that
have actually been worked, and re no. 506 which instructs
that controls be established to ensure the accuracy and valid-
ity of pay records, which records are required to be certified
by designated officers that there is an entitlement to a pay-
ment received by an employee. Instruction no. 514 is said to
be significant and it is implied that, where an employee is
paid for annual leave or long service leave in advance, and
part of that leave falls in one financial year and the other part
in the following financial year, there is some obligation on the
employer to split the payment for such leave in the portions
appropriate to the separate financial years.

In the opinion of the Commission, instruction no. 514 places
no obligation on the MHSB of the kind suggested. The split-
ting of an advanced payment so as to have the portions of it
align with separate financial years, in relation to the nature of
leave mentioned, is not a standing obligation upon the em-
ployer but an instruction which enables such a split if that is
the election of an employee. Plainly the instructions of the
Treasurer nos. 502 and 506 have the purposes which the ap-
plicant has described, that is, to adequately record, administer,
and control the payment of wages to employees and there is a
focus upon payment after the occurrence of work however
there is no preclusion of advance payments.

Finally it is said that the remedies proposed by the MHSB are
consistent with the spirit of s17D(1)(a) of the Minimum Condi-
tions of Employment Act 1993 and such is a sound reason for
them to be granted by the Commission. What “the spirit” of the
section is I am unsure. Section 17C of the statute expresses the
entitlement of an employee to be paid in full however despite
that s17D(1)(a) enables an employer to deduct from such a pay-
ment whatever an employee may authorise in writing. Hence it
appears to the Commission that the “spirit” referred to is an
approval of the concept to allow a deduction from wages, how-
ever such may only have application with the express agreement
of an employee. Such is not the nature of that which is sought
and thus the character of the claim is inconsistent rather than
consistent with the section of the statute.

The unions submit that disputes in relation to the Albany
Hospital and the Royal Perth Hospital, regarding the option
of an employee to repay upon termination additional days of
wages received as a transition assistance, have been resolved
by the Commission approving such an option. It is known to
the Commission from the conference conducted pursuant to
s44 of the Act which preceded the present arbitration that the
Royal Perth Hospital consented to such an option in a similar
conference before the Commission as differently constituted
(see RPH memorandum 26 June 1997, file C 366 of 1997).
There is no satisfactory evidence before the Commission in
respect of the Albany Hospital. The resolution of the Royal
Perth Hospital dispute in the manner described was reached
by agreement between the parties and was not subject to any
“approval” of the Commission and hence the argument that
the Commission “needs to act consistently and predictability
(sic) so as to ensure equity and good conscience when deal-
ing with similar situations” is not an apt argument. That the
RPH is bound by the FAAA and agreed that the material addi-
tional payment is not required to be repaid by an employee
until the termination of employment suggests that that hospi-
tal did not see itself obligated by the FAAA to recover the
payments made within a given financial year.

The MHSB has told the Commission that the computerised
system upon which it now operates, in relation to the pay-
ment of wages, is able to record that an employee has received
a payment which is to be repaid however, the record is kept in
such a way that it is possible for the MHSB to overlook such
at the time of termination, and in such a case recovery would
not occur. There is no suggestion on the part of the MHSB
that the option of recovery upon the termination of employ-
ment is impracticable to administer. Plainly on what has been
said and the fact that the RPH uses the same computer sys-
tem, it is not. I am therefore satisfied that the 15 employees on
whose behalf the unions have acted should be allowed the
additional option they seek. An order will so issue and will
also allow an affected employee to elect an alternative thereto.

Appearances: Ms C. Drew on behalf of the applicant
Mr C. Young and with him Mr J. Murie on behalf of the

respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Metropolitan Health Service Board, Sir Charles Gairdner
Hospital

and

Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Australian

Branch and Others.

No. CR 366 of 1997.

3 March 2000.
Order.

HAVING heard Ms C. Drew on behalf of the applicant and
Mr C. Young and with him Mr J. Murie on behalf of the re-
spondents, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

(1) THAT the interim order delivered in this matter on
23 January 1998 be and is hereby cancelled.
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(2) THAT any employee who, in consequence of the
alteration of the pay day of such employee from a
Wednesday to a Friday in or about February of 1998,
elected to be paid two days pay in advance in ac-
cordance with the aforesaid interim order, may repay
the two days pay to the Metropolitan Health Service
Board by authorising the said Board, in writing, to—

(a) deduct such advance from the future wages in
instalments; or

(b) reduce the time off in lieu, or the annual leave
standing to the credit of the employee, by the
amount equivalent in value to that of the mon-
etary advance received; or

(c) deduct the monetary value of the advance re-
ceived from any payment the employee may
become entitled upon the termination of em-
ployment.

(3) THAT an employee described in order (2) hereof
shall, no later than 31 March 2000, provide the Met-
ropolitan Health Service Board authority in writing
to recover the aforementioned two days pay by a
method described in order (2) hereof.

(4) THAT if upon the termination of employment an em-
ployee the whole of, or any part of, the two days pay
has not been recovered by the Metropolitan Health
Service Board and such is unable to be recovered by
way of a deduction because the employee has no
entitlement, or not an adequate entitlement, accrued
from which such may be deducted the employee shall
pay the Metropolitan Health Service Board the two
days pay, or the balance thereof, owed to the Metro-
politan Health Service Board.

(Sgd.) C. B. PARKS,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Shop Distributive and Allied Employees Association of
Western Australia

and

The Executive Director, Department of State Services.

No. CR 451 of 1994.
3 March 2000.

Reasons for Decision.
COMMISSIONER C.B. PARKS: The matter before the
Commission is one which could not be resolved at a confer-
ence conducted pursuant to s44 of the Industrial Relations
Act, 1979 (the Act). Claims have been made by the applicant
union for benefits in excess of those presently prescribed by
the award applicable to the employees covered by the claim
and it has been established that the Commission is required to
determine whether, in satisfaction of the State Wage Case
principles, the claims made meet the special case test.

The Memorandum of Matters for Hearing and Deter-
mination lists the claims as follows—

“1. The Shop Distributive and Allied Employees
Association of Western Australia (SDA) seeks an ar-
bitrated increase to apply to all employees engaged
in accordance with the terms of the Storeman
(Government) Consolidated Award 1979 by the
Department of State Services.

2. The SDA and its members at State Services have
been co-operating with the introduction of work
place change. This includes consenting to the intro-
duction of night shift.

3. The SDA seeks an increase in actual rates of pay by
$15.00 per week for all SDA members, back dated
to the 11 November 1994.

4. The SDA seeks a night shift penalty of 20% before
midnight and 30% after midnight.

5. The SDA seeks a bonus payment of $1,000 per em-
ployee for all permanent employees still employed
at 31 December 1994. This is to recognise the fact
that if these employees were to begin leaving at this
time, with the warehouse’s uncertain future, the costs
of recruiting and training short term employees
would be prohibitive on the employer.”

At the commencement of proceedings the applicant union
sought, and was granted leave, to withdraw the night shift
penalty claim at item 4.

The claims are made on behalf of storepersons who had
been employed by the respondent in warehousing operations
that were conducted until 31 December 1994. After this date
the material operations were taken over and conducted by a
private industry contractor. For a period in the vicinity of two
years the applicant, the respondent, and another union, en-
gaged in negotiations with the view to concluding an Enterprise
Bargaining Agreement to be registered in the Commission as
an industrial agreement until, in or about August 1994, the
respondent abandoned the process. Thereafter the respondent
entered into agreements with a number of employees, regis-
tered pursuant to the Workplace Agreements Act 1993, in
which the employees consented to working shift work. A rec-
ommendation from the Commission was adopted and the
opposition of the union to the introduction of shift work was
dropped. Shift work was then introduced by the respondent.
At the time the respondent announced it would cease to em-
ploy storepersons at the end of 1994 the respondent
recommended to the employees who would be affected that
they seek future employment with the successful private con-
tractor, but confirmed that those who did not would qualify
for redeployment elsewhere in Government service. The
December 1994 State Wage Case principles (75 WAIG 40)
promote enterprise bargaining, underpinned by an award safety
net, and emphasizes that employers, employees and unions
are to take responsibility for their own industrial relations
affairs and reach agreement appropriate to their enterprise.

The claims presently before the Commission have proceeded to
arbitration following upon a failure of the parties to resolve matters
at an enterprise level. The dispute between the parties does not come
to the Commission for arbitration by agreement between the parties
and hence such is to be dealt with as a special case and, in compli-
ance with, section 2 Enterprise Bargaining, of the principles, “Any
wage increase awarded through arbitration must be based on the
actual implementation of efficiency increases designed to effect real
gains in productivity”.

It is the contention of the applicant union that a $15.00 in-
crease in pay rates per week is justified by reason of cost
savings to the respondent associated with the introduction of
shift work and because of reform in the workplace and a re-
duction in the workforce. A bonus payment of $1000.00 to
each employee who remained employed by the respondent
until 31 December 1994 is said to be justified on the basis that
such employees ought be rewarded for continuing to serve
the employer notwithstanding their future was uncertain and
by remaining with the respondent, the respondent was saved
the cost of recruiting and training short term employees to
replace them.

Laurence Raymond Hitch and Leigh Raymond Trevorrow,
former storepersons for the respondent, were called to give
testimony by the applicant union. Much of their testimony
was directed at establishing what had occurred in the process
of enterprise negotiations and apportioning blame for their
failure. However that is not a material consideration in the
matter before the Commission. I distil from their evidence,
and that of Steven Edward Price, the Assistant Director, Dis-
tribution and Disposals for the respondent, that a substantial
reduction in the workforce of the respondent occurred when
around July 1993 the warehousing operation transferred from
premises in Kewdale to smaller premises in Belmont where
different equipment, processes, and work practices were im-
plemented.

The introduction of mobile operator driven equipment appar-
ently commenced at the Kewdale premises and became the
standard form of equipment at the Belmont premises.
Storepersons operating the mobile equipment were firstly paid
an additional monetary allowance and subsequently granted an
increased level of wage in recognition of their changed role.
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There was evidence from Mr Price that the level of produc-
tivity at the workplace fluctuated greatly and that expenditure
throughout greatly exceeded revenue except for a short pe-
riod in early 1994, the values of which are depicted in a graph
tendered to the Commission (exhibit F6).

Apart from the cursory overview of changes at the workplace
referred to by the applicant union, there has been no attempt
by the union to evaluate the degree of change and to quantify
what benefit the respondent is alleged to have gained. The
productivity and financial graphs tendered by the respondent
were not addressed by the applicant and hence there is no
submission upon what conclusion the Commission ought draw
from them. Nothing of substance has been put to the Com-
mission which would justify a finding that the increased wage
level applied to storepersons because of them operating mo-
bile equipment, ought be further increased.

The second of the claims is for a $1000.00 bonus payment.
However apart from the scant reason given as justification for
the claim there is no evidence to support it. In part the sum
claimed has the form of compensation for the uncertainty the
storepersons faced for future employment after 31 December
1994 and the Commission can appreciate that some concern
was likely to have existed however there is no evidence of the
extent and effect of that upon employees. It is apposite that I
observe that the matters before the Commission have been
prosecuted long after the respondent ceased to employ the
storepersons for whom the claim is made and the fact is that
no special understanding was reached in late 1994 which com-
mitted the storepersons to serve the respondent until 31
December 1994. Those who remained with the respondent
did so upon their own election and for their own reasons and
although the result of that may have caused the respondent
less difficulty than would otherwise have been the case such
does not justify the payment of a bonus to every such
employee.

The applicant union has failed to establish there is a special
case for the Commission to award the claims made, or any
part of them, and hence the claims will be dismissed.

Appearances:Ms KJ Cameron and with her Mr WJ Johnston
on behalf of the applicant

Mr D Ferguson on behalf of the respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Shop Distributive and Allied Employees Association of
Western Australia

and

The Executive Director, Department of State Services.

No. CR 451 of 1994.

3 March 2000.

Order.
HAVING heard Ms KJ Cameron and with her Mr WJ Johnston
on behalf of the applicant and Mr D Ferguson on behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) C.B. PARKS,

[L.S.] Commissioner.

CONFERENCES—Notation of—

PARTIES NUMBER DATE MATTER RESULT
COMMISSIONER

Australian Workers BHP Iron Ore Ltd Fielding SC 15/12/99 Whether fair and Discontinued
Union CR315 of 1999 reasonable to carry out

tasks in execution of
duties

Automotive, Food, Howard Porter Kenner C 15/2/00 Unfair Dismissal Discontinued
Metals, Engineering, Pty Ltd CR232 of 1999
Printing and Kindred
Industries Union

Automotive, Food, Kiam Corporation Kenner C 11/11/99 Unfair Dismissal Referred
Metals, Engineering, Pty Ltd C253 of 1999
Printing and Kindred
Industries Union

Automotive, Food, Simplot Australia Kenner C 15/2/00 Closure of plant in Discontinued
Metals, Engineering, Pty Ltd CR212 of 1999 Manjimup
Printing and Kindred
Industries Union

Automotive, Food, Weir Envirotech Kenner C 24/2/00 Unfair Dismissal Referred
Metals, Engineering, C25 of 2000
Printing and Kindred
Industries Union

Automotive, Food, Westrac Kenner C 24/2/00 Unfair Dismissal Discontinued
Metals, Engineering, Equipment CR282 of 1999
Printing and Kindred Pty Ltd
Industries Union

Builders Labourers, Osborne Park Kenner C 29/2/00 Discontinued Referred
Painters & Plasterers Hospital Lower CR206 of 1999
Union & Other North

Metropolitan
Health Service
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PARTIES NUMBER DATE MATTER RESULT
COMMISSIONER

Civil Service Chief Executive Scott C 21/10/99 Negotiations re Concluded
Association Officer PSAC47 of 1999 Replacement

Curriculum Enterprise
Council Agreement for

Employees of the
Curriculum Council

Civil Service Water Corporation Beech C — Changes to Vehicle Concluded
Association PSAC31 of 1999 Arrangements

Communications, WA Procast Kenner C — Outstanding Discontinued
Electrical, C260 of 1999 Contractual
Electronic, Energy, Benefits
Information, Postal,
Plumbing and Allied
Workers Union

Hospital Salaried Activ Foundation Fielding SC n/a Negotiations re Discontinued
Officers Association Inc. C204 of 1999 Industrial Agreement
of WA Union

Hospital Salaried Harvey-Yarloop Fielding SC n/a Failure to meet Concluded
Officers Association Health Service PSAC3 of 2000 pay arrangements
of WA Union Board

Independent Schools The Association of Scott C 5/8/99 Contract Variation Concluded
Salaried Officers’ Independent Schools C336 of 1998
Association of WA of WA (Inc)
Industrial Union

Independent Schools Roman Catholic Scott C 23/12/99 Employee not to be Concluded
Salaried Officers’ Bishop of Bunbury C351 of 1999 prejudiced by
Association of WA and Another employer’s refusal to
Industrial Union allow access to

written allegations

Liquor, Hospitality Activ Foundation Inc. Fielding SC n/a Advertising of Discontinued
and Miscellaneous C262 of 1997 positions at below
Workers’ Union award rates of pay

Liquor, Hospitality Airlite Cleaning Smith C n/a Reduction of Hours Withdrawn
and Miscellaneous Services C18 of 2000
Workers’ Union

Liquor, Hospitality Director General, Beech C 28/8/97 Contracting out of Concluded
and Miscellaneous Education C87 of 1997 Labour Cleaning
Workers’ Union Department of WA Services

PROCEDURAL DIRECTIONS
AND ORDERS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Aikins Liquor Store

and

Lynette Norma Davey.

No. 461 of 1995.

1 March 2000.
Reasons for Decision.

COMMISSIONER C.B. PARKS: Before the Commission is
an application by Aikins Liquor Store that, pursuant to
s27(1)(a) of the Industrial Relations Act, 1979 (the Act), ap-
plication no. 95 of 1994 filed in the Commission on 28 January
1994 and made by Ms Lynette Norma Davey, be discontin-
ued by order of the Commission. Application no. 95 of 1994
is one made pursuant to s29 of the Act in which Ms Davey
alleges that she was unfairly dismissed from her employment
at Aikins Liquor Store on the previous day. That application

was forthwith served upon the respondent by prepaid post
and a Notice of Answer and Counter Proposal was filed on
behalf of the respondent on 7 February 1994. That answer
was forthwith served upon Counsel acting for Ms Davey by
prepaid post.

On 4 March 1994 Counsel acting for Ms Davey filed a No-
tice of Application no. 254 of 1994 seeking “further & better
particulars of the respondent’s answer to application within
14 days of service of this application”. No Declaration of Serv-
ice ie proof of service thereof has been filed in the Commission
within the time prescribed by the Industrial Relations Com-
mission Regulations 1985 (the Regulations), or at all. However,
it is apparent from the present proceedings that a copy of the
application was directed to Aikins Liquor Store and a written
response thereto was provided to Counsel representing Ms
Davey on or about 25 March 1994.

The agent for Aikins Liquor Store submitted from the bar
table that on 7 June 1994 he had a telephone conversation
with Mr SJ Browne, the Counsel of record at that time, wherein
minor alterations were advised to him in relation to the fur-
ther and better particulars which had been provided. Such
conversation is said to have occurred in response to a letter
received from Counsel dated 20 May 1994.

It is asserted on behalf of Aikins Liquor Store that subse-
quent to 7 June 1994 no further advices were received in
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relation to the principal application no. 95 of 1994, or the
interlocutory application no. 254 of 1994, until Aikins Liquor
Store was served with an application for discovery filed in the
Commission on 28 March 1995. No evidence of that applica-
tion was before the Commission however, I have subsequently
ascertained that an application, no. 385 of 1995, was filed in
the Commission on 28 March 1995, and although it is for the
production of documents in relation to matter no. 95 of 1994,
it is plainly that to which the agent referred when stating that
an objection had been taken by Aikins Liquor Store to a too
broad a demand for documents, ie the time and wages records.
The records of the Commission reveal that no Declaration of
Service has been filed in relation to application no. 385 of
1995 within the time prescribed by the Regulations, or at all.

Aikins Liquor Store contends that at the date of hearing 21
months had elapsed since the principal application no. 95 of
1994 was filed in the Commission and served, and that a pe-
riod of 10 months has elapsed since application no. 385 of
1995 was filed in the Commission, and not withstanding Aikins
Liquor Store did not accede to the demands of this interlocu-
tory application, neither Ms Davey nor her Counsel have had
any further contact with Aikins Liquor Store nor has there
been an attempt to prosecute either application.

It is apposite that I observe at this point that no request had
been lodged with the Commission on behalf of Ms Davey
that the Commission schedule proceedings in relation to her
primary application no. 95 of 1994, and given that no proof
of service had been filed in relation to applications no. 254 of
1994 and 385 of 1995 the absence of compliance with regula-
tions 30(3) and 31(3) respectively precluded the listing of these
matters for hearing.

Section 27(1)(a) empowers the Commission to act in the
following way—

“(1) Except as otherwise provided in this Act, the Com-
mission may, in relation to any matter before it—

(a) at any stage of the proceedings dismiss the
matter or any part thereof or refrain from fur-
ther hearing or determining the matter or part
if it is satisfied —

(i) that the matter or part thereof is trivial;
(ii) that further proceedings are not neces-

sary or desirable in the public interest;
(iii) that the person who referred the mat-

ter to the Commission does not have a
sufficient interest in the matter; or

(iv) that for any other reason the matter or
part should be dismissed or the hear-
ing thereof discontinued, as the case
may be;”

There has been an inexcusably long delay between the fil-
ing of the principal application and the second of the related
interlocutory applications, and a further 7 month delay be-
yond that, totalling 20 months in all since the primary
application was filed. The applicant has made no attempt to
prosecute her claim in that time. The Commission has stated
on numerous occasions that there is an obligation upon an
applicant who seeks reinstatement in employment to actively
pursue their application, and where it has also been held that
it is unreasonable that the former employer face the possibil-
ity of reinstating a former employee, and face the associated
disruption of the business and a reorganised workforce. Addi-
tionally the Commission has held that it is important that issues
be dealt with before the Commission while the memories of
conversations and events are fresh in the minds of those whose
evidence is material to a determination of the matter. (see
MacNamara v. Baker 74 WAIG 2387, Kalgoorlie Regional
Hospital v. ALHMWU 74 WAIG 1604, Taylor v. SGS Australia
73 WAIG 3483, Real v. Worsley Alumina 72 WAIG 2242,
Morgan v. BHP Iron Ore 72 WAIG 1638, Lewicki v. HB Brady
Co 70 WAIG 4143, Reid v. Cyprus Gold Australia 70 WAIG
3778, Gravelle v. Hillside Nursing Home 70 WAIG 2429, and
Johnston v. Wesfarmers Ltd 70 WAIG 2434).

It is the opinion of the Commission that application no. 95
of 1994 has suffered from inactivity and neglect, the claim
made is stale and it would be unreasonable to require

Aikins Liquor Store to defend the claim. The delay has been
such that it would not be in the public interest for the

application to further proceed before the Commission and ac-
cordingly application no. 95 of 1994 will be dismissed.

Appearances: Mr LH Pilgrim on behalf of the applicant
Ms VA French, of Counsel on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Aikins Liquor Store

and

Lynette Norma Davey.

No. 461 of 1995.
1 March 2000.

Order.
HAVING heard Mr LH Pilgrim on behalf of the applicant and
Ms VA French, of Counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT application no. 95 of 1994 be and is hereby dis-
missed.

(Sgd.) C. B. PARKS,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Scott Frederick Blenkinsop

and

Sanford Securities Ltd.

No. 1141 of 1999.

 28 February 2000.
Direction.

WHEREAS this matter was listed in chambers on 25 Febru-
ary 2000;

AND WHEREAS the Commission is of the opinion that it
is necessary or expedient for the expeditious and just hearing
and determination of the matter that a Direction should issue;

AND HAVING HEARD Mr S. Blenkinsop on behalf of him-
self as the applicant and Mr L. Pilgrim on behalf of the
respondent;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—

1. THAT Sanford Securities Ltd serve a draft joint state-
ment of position upon Scott Frederick Blenkinsop
by close of business 10 March 2000;

2. THAT both parties meet and negotiate in good faith
and use their best endeavours to produce an agreed
statement of facts by 31 March 2000.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ronald Chapman

and

Goldasia Pty Ltd t/a The Gold Nugget Cafe.

No. 1367 of 1999.

18 February 2000.
Order.

WHEREAS an application was lodged in the Commission
pursuant to regulation 80 of the Industrial Relations Commis-
sion Regulations 1985;

AND WHEREAS the respondent indicated in writing by
facsimile dated 25 January 2000 that it did not object to the
production of the documents sought;

AND HAVING HEARD Mr O. Moon on behalf of the ap-
plicant and Mr D. Vilensky (of counsel) on behalf of the
respondent;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—

THAT within seven (7) days of the 16th day of Febru-
ary 2000 the respondent Goldasia Pty Ltd discover to the
applicant Ronald Chapman the following documents in
its possession, custody or power—

(a) Copies of any book, paper or other document,
manually or electronically produced, on which
it will rely in its evidence before the Commis-
sion;

(b) Copies of the applicant’s time and wages
records for the total period of his employment
with the respondent;

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
Matt Willie

and
BHP Iron Ore Pty Ltd.

No. 1714 of 1999.
Construction, Mining, Energy, Timberyards, Sawmills and

Woodworkers Union of Australia, Western Australian
Branch

and
BHP Iron Ore Pty Ltd.
No. CR 287 of 1999.

COMMISSIONER J H SMITH.
2 March 2000.

Order.
HAVING heard Mr D.H. Schapper of counsel on behalf of
the Applicants and Mr A.J. Power of counsel on behalf of the
Respondent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, and by
consent, hereby orders—

1. THAT the Applicant and the Respondent file and
serve witness statements of evidence-in-chief by
4.00pm Friday the 10th day of March 2000.

2. THAT the Applicant and the Respondent file and
serve witness statements in reply by 4.00pm Thurs-
day the 30th day of March 2000.

3. THAT the hearing of the matter set for Wednesday
the 8th and Thursday the 9th days of March 2000 be
and is hereby adjourned to a date and time to be
fixed.

4. THAT the application for costs thrown away by rea-
son of the adjournment be reserved.

(Sgd.) J. H. SMITH,    
[L.S.] Commissioner.


