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KENNEDY J (Presiding Judge): I have had the benefit of
reading in draft the reasons to be published by Scott J, in which
the facts are set out. I agree with his Honour that this appeal
must succeed and that, unless the parties can agree on the fig-
ure, the matter should be remitted to the Commissioner at first
instance for the determination, in accordance with the reasons
of this Court, of the amount of the benefit to which the appel-
lant is entitled by way of salary under her contract of service.

As the learned President of the Commission has pointed
out, in an application under s 29(1)(b)(ii) of the Industrial
Relations Act 1979, the Commission is exercising a judicial
power, and it is required to determine what are the applicant’s
existing rights under the contract of service, and whether the
applicant has been denied a benefit under that contract.

Although the parties were able to agree a statement of facts
at first instance, they do not appear to have reduced the essen-
tial issues to writing or to have pleaded their respective cases,
whether informally or otherwise. Had they done so, there
would undoubtedly have been a much sharper focus on the
principles which are required to be applied in the resolution
of the present dispute.

The appellant has appealed against the finding of the major-
ity of the Full Bench that the rate at which the appellant was
entitled to be paid under her contract of employment was the
rate of an Assistant Community Services Officer (2nd year of
experience) under the Local Government Officers (Western
Australia) Award. There is no longer any issue as to that award
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being the relevant award, although misdescribed as the Local
Officers (WA) Award in the appellant’s so-called duty state-
ment.

The majority of the Full Bench, with the President dissent-
ing, dismissed the appellant’s appeal insofar as she sought to
bring other benefits into her contract of service in addition to
her basic salary. These benefits included leave loading and
overtime rates. There has been no appeal from that part of the
decision. It follows from the conclusion which we have reached
that the appellant was not entitled to any increase in her sal-
ary, as the Full Bench found, while she was acting as
Co-ordinator, for the reason that she was already entitled to a
salary at the rate of that enjoyed by the Co-ordinator.

The duty statement described the appellant’s position as
being Assistant Co-ordinator (Occupational Therapist part
time). This is not a description to be found in the award. It
does not matter, however, because the duty statement fixes
the appellant’s salary by reference to a particular salary level
under the award, namely, that of Community Services Of-
ficer, Level 1, 5th years (sic). The reference to “current salary”
in the statement, in my opinion, is clearly a reference to the
salary for the time being fixed for the specified level under
the award.

There was no ambiguity, either patent or latent, with respect
to the basis on which the appellant’s salary was fixed, although
it had necessarily to be adjusted pro rata due to the fact that
the appellant was to be working “regularly for less than the
standard ordinary hours”—see cl 31(a) of the award. The
learned President concluded that parol evidence could be ad-
duced in order to explain the contract. In this case, however,
once the award had been properly identified, the method of
calculation of the amount which it was agreed the appellant
should receive by way of salary was quite unambiguous. The
only possible remedy of the respondent would then have been
to seek rectification, but a claim for rectification, on the evi-
dence, could never have succeeded.

The evidence of the appellant, which was not challenged on
this point, was that she had made no inquiries regarding her
salary prior to her signing the duty statement. Notwithstand-
ing the evidence of Mr E J Ahern, having regard to the terms
upon which the grant of assistance was made to the respond-
ent under the Home and Community Care (HCC) programme,
the salary probably should have been fixed at the level of As-
sistant Community Services Officer (2nd year of experience).
But the appellant had no knowledge of the HCC correspond-
ence, and if there was a mistake, it was a unilateral mistake on
the part of the respondent, the appellant simply having signed
the document when it was produced to her. The appellant’s
uncontradicted evidence was that the duty statement was just
given to her by the Executive Officer at the time, Mr F Verdi,
since deceased, who told her to read it and sign it, which she
did. There was only one copy which was signed by her, and
she was never given a copy of the document for herself. She
appears only to have secured a copy after her resignation, hav-
ing had to resort to her rights under the Freedom of
Information Act 1992.

Shortly prior to her resignation, the appellant said that she
approached the Pay Officer about what she claimed was her
not being paid the correct rate of pay. This was in May or
June 1997. She was told that she was being paid under the
Hostel Award, which she disputed. At about this time, she
also spoke to the Executive Officer, Mr S M Walker, and be-
lieved that he was going to sort the matter out, but no action
was taken by him. In or about 1995, the appellant said, she
had been told by the Manageress of the respondent that she
was not entitled to any pay increases because she was only
working part time. There was no suggestion that she conceded
any of these matters. She simply did not pursue them. She
denied receiving any approach from the respondent about
changing her salary or the manner of calculating her salary
during the period of her employment, and there was no evi-
dence to the contrary.

The learned President pointed out that the letter of the ap-
pellant dated 18 July 1997, in which she initially made a claim
against the respondent for benefits not received by her, con-
tained an acknowledgment that the salary she expected was
not at the level of the Co-ordinator, except when the appellant
acted in the position of Co-ordinator. This letter was written

on the same date as her letter of resignation. It reveals no
inconsistency on the part of the appellant, because her evi-
dence was not to the effect that, prior to obtaining a copy of
the duty statement, she believed that she was to be paid at the
same rate per hour as the Co-ordinator. One of her claims
was, in fact, that, when acting as Co-ordinator, she should
have been paid at the Co-ordinator’s (higher) salary. The criti-
cal point is that the duty statement fixed the amount of her
salary, a fact which the appellant had not appreciated at the
time. In this regard, it is to be noted that no defence of estoppel
has been asserted by the respondent.

The Full Bench rightly rejected the opinion expressed by
the learned Commissioner at first instance that, if there were a
contract agreeing to pay the same rate of salary to the
Co-ordinator and to the Assistant Co-ordinator (being that of
Community Services Officer (2nd year of experience)), it was
varied by the consent of the parties, as evidenced by their
subsequent conduct at a time when the contract was on foot.
Not the least of the difficulties in the way of this view was, as
the Full Bench found, that there was no evidence of any agree-
ment for the variation of the appellant’s salary, let alone any
evidence as to when any such variation might have been ef-
fected. The appellant’s evidence, there being no evidence called
on behalf of the respondent, was not that she had accepted a
lower amount than that to which she was entitled, but that she
did not know the amount to which she was entitled and that
she had not made any inquiries concerning it. There was no
cross-examination of the appellant on this point. There has
been no appeal from the rejection by the Full Bench of any
agreed variation of her salary.

ANDERSON J: I have had the advantage of reading in draft
the judgment of Scott J with which I agree. There is nothing I
can usefully add.

SCOTT J: By a written contract dated 24 January 1992,
the appellant accepted employment with the respondent in a
position with the title of “Assistant Coordinator (Occupational
Therapist Part-time) TPI Memorial Estate Day Centre.”

The contract was subject to a three month probation period
and in respect to the general conditions of employment the
contract provided—

“2.2 Assistant Coordinator. Current salary is at Local
Officers’ (WA) Award, Community Services Officer,
Level 1, 5th years (sic).”

It is common ground that there was no “Local Officers’ (WA)
Award” but that there was an award correctly described as
“Local Government Officers’ (Western Australia) Award 1988"
and that in such an award there was a salary rate set for the
position of Community Services Officer, Level 1, 5th Year.

It is common ground that the appellant was not paid at the
rate prescribed in the Local Government Officers’ (Western
Australia) Award for a Community Services Officer, Level 1,
5th Year, but was paid at the rate applicable to an Assistant
Community Service Officer, 2nd Year as prescribed in the Local
Government Officers’ (Western Australia) Award. The differ-
ence between the two rates of remuneration was of significance
in terms of the appellant’s claim.

It is common ground that at the time the appellant was work-
ing for the respondent there was a Coordinator employed by
the respondent to whom she was an assistant. That Coordina-
tor was paid at the rate applicable to Community Services
Officer, Level 1, 5th Year under the Local Government Offic-
ers’ (Western Australia) Award.

The wages record of the respondent reveal that the differ-
ence between the appellants remuneration and that of the
Coordinator was evident on the wages sheet which the appel-
lant signed which revealed the different hourly rate of
remuneration. It is common ground that the appellant was paid
at the lower rate throughout the course of her employment
with the respondent.

Following the appellant’s resignation, by letter of 18 July
1997 she sought to recover what she described in a letter as—

“… annual increases in wages, the adjustments for which
remain unpaid from the period 1995 to the present time.
Adjustments will include annual leave and leave load-
ing, and the periods I was Acting Coordinator in the
absence of Margaret Scott (Coordinator) during her an-
nual and sick leave.”
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It is clear from that letter that the appellant from time to
time acted in the position of Coordinator and when she did so
she believed she was entitled to remuneration at the higher
salary rate. That letter was of considerable significance in the
reasons both of the Commissioner who first heard the appel-
lant’s claim and the Full Bench. That letter will be discussed
in greater detail later in these reasons.

Following her resignation the appellant brought an applica-
tion against the respondent pursuant to s 29 of the Industrial
Relations Act claiming outstanding benefits for the period of
her employment between 28 January 1992 and 1 August 1997.
No amount was specified, but the application specified the
Local Government Officers’ Award as being the award appli-
cable to the appellant’s service.

The matter was first heard by Commissioner Cawley on
25 March 1998. At that hearing the appellant gave evi-
dence and called as a witness her father-in-law, Eric John
Ahern, who was at the time of her employment, the Presi-
dent of the respondent’s organisation. Mr Ahern was
questioned about the appellant’s remuneration from the
time of her employment. Mr Ahern testified that the ap-
pellant’s remuneration was set at the level in the contract
because, as he explained it—

“… it was decided that we would keep them all on the
same level, because we were able to—instead of bring-
ing outside staff in when the—one of them were absent,
like the Coordinator was absent, we were able to just
extend the hours of work, and the pay they were—was
the same.”

Mr Ahern went on to explain that funding for the payment
of staff was provided by the Health Department of Western
Australia under what was known as the “Home and Commu-
nity Care Programme” (“HAC”). It is common ground that
the HAC scheme provided salaries for both a full-time and
assistant Coordinator based on the Local Government Offic-
ers’ (WA) Award, Community Services Officer, Level 1, 5th
Year for the full-time Coordinator and Assistant Community
Services Officer, 2nd Year for the Assistant Coordinator (20
hours). It follows that if the contention of the appellant was
correct, then the funding from the HAC scheme would not
have been sufficient to meet the appellant’s salary.

When asked about that anomaly, Mr Ahern said in his evi-
dence—

“We, in our wisdom, only considered this money that
was coming in from HAC as a fill-in or a subsidy, until
the completion of the project, where, as we had stated to
government, that we were going to be a fully self-funding
organisation, where we did not have to rely on State
moneys or anybody else, other than for special little inci-
dents. That was the— —that was the uniqueness of the
project. We—we were determined to be a self-funding
project.
Right. So it was quite deliberate to put the Coordinator
and the Assistant Coordinator on the same salary rate?—
Yes. They—they knew all about it, and—and raised no
objection to it. We received no—no objection to it.
Alright. That was HAC, but TPI itself deliberately put
the Coordinator and the Assistant Coordinator on the same
rate?—We—we did that, as I’ve explained, especially for
the purpose of absence for leave, absence for sickness,
etc—more than five days; that we just had to extend the
pay hours not change the rates to an upper—higher rate
of pay under the Local Government Award.”

Mr Ahern made it clear in his evidence that the reference to
the remuneration in the appellant’s contract of service was no
error. The rate had deliberately been set by a decision of the
respondent so that the rate of remuneration between the ap-
pellant and the Coordinator was at the same hourly level for
the reasons that Mr Ahern explained.

The appellant called two further witnesses but their evidence
was of no particular significance in relation to the issue the
subject of the appeal.

The respondent elected to call no evidence and relied upon
the cross-examination and the documentary evidence placed
before the Commissioner.

In her decision, Commissioner Cawley reviewed the evi-
dence in some detail. The contract of employment between

the appellant and the respondent (exhibit 3) was examined by
the Commissioner who concluded that—

“Insofar as the document exhibit 3 refers to a non-existent
award for the salary to apply, it is in error. However I am
not convinced that there is reason why the Commission
now should intervene to remedy (sic) that by reading the
document as if corrected and construing the entitlements
to salary claimed from that.”

The Commissioner was therefore not prepared to rectify the
contract exhibit 3 to construe the award reference as the Local
Government Officers’ (Western Australia) Award in substitu-
tion for “Local Officers’ (WA) Award.”

In my view, in coming to this conclusion the Commissioner
made an error of law. Whilst I accept that a court should be
reluctant to rectify documents, in my opinion, in this case it is
plain that both parties intended the contract to refer to the
federal Local Government Officers’ (Western Australia) Award
1988. In my opinion it is quite clear that the common inten-
tion of the parties was that it was this award which was intended
to be the basis upon which the appellant’s salary was calcu-
lated. That being the case, in my opinion this is clearly the
type of matter where rectification is appropriate: see Slee v
Warke (1949) 86 CLR 271 per Rich, Dixon and Williams JJ
at 280—

“It has sometimes been said that the power of the court to
rectify a contract on the ground of mutual mistake is con-
fined to cases where there was an actual concluded
contract antecedent to the instrument which is sought to
be rectified. The law was so stated by James VC, as he
then was, in MacKenzie v Coulson (1869) LR 8 Eq 368
at 375 and by this Court in Australian Gypsum Ltd &
Australian Plaster Co Ltd v Humes Steel Ltd (1930) 45
CLR 54. But in Shipley Urban District Council v Brad-
ford Corporation (1936) Ch 375 Clauson J as he then
was, held that the statement of James VC in MacKenzie v
Coulson did not warrant the suggestion that the jurisdic-
tion of the court cannot be exercised so as to rectify an
instrument which clearly does not give effect in some
respect to the concurrent intention of the parties existing
at the date of its execution unless a previously existing
contract be proved.”

In my view it is clear that at the time of execution of the
document, exhibit 3, each of the parties intended the appel-
lant’s salary provision to refer to the Local Government
Officers (Western Australia) Award 1988 and that the incor-
rect description of that award in the contract was a mutual
mistake of the kind which the law should rectify. The Full
Bench allowed the appeal on this ground and that decision
has not been challenged in this appeal.

That however, is not the end of the matter. Commissioner
Cawley in her decision, referred to the appellant’s evidence
that she did not know what her salary rate was at the time she
was employed and that she relied upon the respondent’s ac-
countant (“Verdi”) to pay her at the correct rate. The
Commissioner found that the appellant did in fact work as an
assistant to the Coordinator and not as an additional part-time
Coordinator. In addition the Commissioner referred to the fact
that the appellant at times acted as a Coordinator in the ab-
sence of the person who held that position and she noted the
“adjustments” which the appellant claimed from the respond-
ent for the periods when she was acting Coordinator. The
Commissioner saw those claims as being significant because
there was an acknowledgment by the appellant that her rate of
remuneration was less than the Coordinator and that she was
claiming an adjustment for the periods when she acted as
Coordinator in the absence of the person who held that posi-
tion.

In concluding her reasons, the learned Commissioner said—
“Notwithstanding Mr E Ahern’s evidence as to the inten-
tion of the respondent to pay the same rate for the position
of Assistant Coordinator as for the position of Coordina-
tor, it is clear this was not implemented and the applicant
accepted the situation. If the condition of same salary
existed at all, which I doubt, it was varied by consent of
the parties as evidenced by their subsequent conduct when
the contract was afoot. It may be that there is some enti-
tlement for the applicant for any periods she acted as
Coordinator but this was not put.”
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Ultimately the Commissioner concluded that the applicant’s
(appellant’s) claim was not made out.

The appellant then appealed to the Full Bench who reviewed
the decision of the Commissioner and upheld her decision. In
the reasons of the learned President, he concluded—

“In my opinion, it was open to the Commissioner to find
that the reference to ‘Assistant Coordinator’ meant that,
and it was not established that this then was to be paid,
on the basis of the performance of the contract, and of
the terms of the contract, which were not merely con-
fined to exhibit 3 at the same rate as the Coordinator. The
evidence of her letter is cogent evidence that she, at least,
accepted that that was the contract. The Commissioner
did not err in not finding that the appellant was to be paid
at the Coordinator rate, given the evidence of subsequent
performance. The Commissioner was entitled to find that
the true agreement was that the appellant was to be paid
at the rate of Assistant Coordinator, not the rate of Coor-
dinator, pursuant to the Local Government Officers’ (WA)
Award, except, of course, when she filled the position of
Coordinator which she apparently did.”

The difficulty with the decision of the learned President is
that it is inconsistent with the terms of the written contract
exhibit 3, which was signed by the appellant and by Verdi on
behalf of the respondent. Apart from the description of the
award which has been discussed earlier in these reasons, the
remuneration provision, in my opinion, is clear and unam-
biguous and the appellant’s salary level was set by reference
to a readily identifiable salary level described in that award.
That being the case, in my opinion, in the circumstances it
was not appropriate to apply any other rate of remuneration.
The contract stipulated that the appellant was entitled to be
remunerated at the rate of a Community Services Officer Level
1, 5th Year as described in the award, and in my view there
was no evidence which entitled either the Commissioner or
the Full Bench from departing from the clear words of the
contract. In BP Refinery Pty Ltd v Hastings Shire Council
(1977) 52 ALJR 20, the conditions necessary to ground an
implied term in a contract were summarised by the Privy Coun-
cil per Lord Simon of Glaisdale at 26—

“1. It must be reasonable and equitable;
2. It must be necessary to give business efficacy to the

contract, so that no term will be implied if the con-
tract is effective without it;

3. It must be so obvious that ‘it goes without saying’;
4. It must be capable of clear expression;
5. It must not contradict any express term of the con-

tract.”

That decision was followed by the High Court in Codelfa
Construction Pty Ltd v State Rail Authority of New South
Wales (1981-1982) 149 CLR 337 per Mason J at 347.

The grounds of appeal from the decision of the Full Bench
are that—

“1. The majority of the Full Bench erred in law in its
finding that the rate the Appellant was entitled to be
paid under her contract of employment was the As-
sistant Community Services Officer, 2nd Year rate
of the relevant award when the written part of the
employment contract expressly and unambiguously
identifies ‘Community Services officer, Level 1, 5th
years’ as the relevant rate of salary to be paid.

2. Having had regard to extrinsic evidence to determine
and give effect to the intention of the parties as to
the identity of the relevant award where the name of
the award had been misdescribed in the written part
of the employment contract and therefore ambigu-
ous, the majority of the Full Bench then erred by
also having regard to extrinsic evidence to support a
conclusion that the rate of salary to which the appel-
lant was entitled under the contract was something
other than that expressly and unambiguously nomi-
nated by the parties in the written part of the
employment contract.”

In my view, in this case there is no basis for implying the
condition that the appellant’s rate of remuneration should be
anything other than the rate specified in the contract.

The learned President in his conclusion said—
“(a) The contract of service did provide for rates of pay,

contained in the award, to apply at the rate of Assist-
ant Coordinator.

(b) All of the conditions of the award did apply, by im-
plication, for the reasons I have expressed above.

(c) The Commissioner was in error, having found that
the contract (exhibit 3) was in error, insofar as it re-
ferred to a non-existent award for a salary level, and
should have found that there was reason to inter-
vene in the manner sought by the applicant/appellant.

(d) The terms of the contract, as established by the ap-
pellant, were those to which I have referred above,
including all of the terms of the award.”

I am of the view that the Full Bench was in error in conclud-
ing that the rate of salary to be paid to the appellant was a
different rate to that in the contract. The contract clearly and
unambiguously expressed the rate of salary to be paid to the
appellant. I am otherwise unpersuaded that the Full Bench
has made any other error and I would allow the appeal to this
extent.

The matter should be remitted to the single Commissioner
to determine the amount of under-paid salary and I would
remit the matter to the Commissioner for further hearing and
determination on that issue.

I would hear the parties as to any further or other orders
necessary to give effect to these reasons.

WESTERN AUSTRALIAN INDUSTRIAL
APPEAL COURT

Industrial Relations Act 1979.

Appeal No. IAC 8 of 1999.

IN THE MATTER OF an appeal against the decision of
the Full Bench of the Western Australian Industrial
Relations Commission in matter numbered 1768 of

1999 dated 18 October 1999.

Between

Anne Patricia Ahern

Appellant

and

The Australian Federation of Totally and Permanently
Incapacitated Ex-Service Men and Women (Western

Australian Branch) Inc

Respondent.

Before—

JUSTICE KENNEDY (PRESIDING JUDGE)
JUSTICE ANDERSON

JUSTICE SCOTT.
31 March 2000.

Order.
HAVING heard Mr RD Farrell (of Counsel) for the Appel-
lant, and Mr TM Retallack (of Counsel) for the Respondent,
THE COURT HEREBY ORDERS that—

1. The Appeal be allowed: and
2. That the matter be remitted to the Commission at

first instance for determination, in accordance with
the reasons of this Court, of the amount of the ben-
efit to which the Appellant is entitled by way of salary
under her contract of service.

(Sgd.) JOHN SPURLING,
[L.S.] Clerk of the Court.
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FULL BENCH—
Appeals against decision of

Commission—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Anthony Richard Ellery
Appellant

and

St John’s School
Respondent.

No FBA 13 of 2000.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER G L FIELDING.

11 April 2000.
Order.

The Notice of Appeal herein, having been filed in the Regis-
try of the Commission on the 17th day of March 2000, and
having been served upon the respondent on the 23rd day of
March 2000, and a Declaration of Service of the same having
been filed in the Registry of the Commission on the 3rd day
of April 2000, and Counsel for the abovenamed appellant, on
the 29th day of March 2000, having advised the Commission,
in writing, that the appellant wished to withdraw the appeal,
and the abovenamed respondent, on the 6th day of April 2000,
having advised the Commission, in writing, that the respond-
ent consented to the appeal being withdrawn by the appellant,
and the Full Bench having decided that the consent to the
withdrawal of the appeal constituted special circumstances so
as to exempt the parties and each of them from further com-
pliance with Regulation 29 of the Industrial Relations
Commission Regulations 1985 and having so exempted them,
it is this day, the 11th day of April 2000, ordered, by consent,
as follows—

(1) THAT there be leave and leave is hereby granted for
appeal No FBA 13 of 2000 to be withdrawn.

(2) THAT the Full Bench refrain from hearing the said
appeal further.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kelvin Thompson
Appellant

and

Gregmaun Farms Pty Ltd ATF Chris & Evelyn Henderson
Family Trust trading as C & E Henderson

Respondent.

No FBA 1 of 2000.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

COMMISSIONER P E SCOTT
COMMISSIONER S J KENNER.

11 April 2000.
Reasons for Decision.

INTRODUCTION
THE PRESIDENT: This is an appeal against the decision of
the Commission at first instance, constituted by a single Com-
missioner made on 5 January 2000. The appeal is properly

brought under s.49 of the Industrial Relations Act 1979 (as
amended) (hereinafter referred to as “the Act”).

The name of the respondent was amended by leave at first
instance to what it now reads upon this appeal.

The appellant made application against the respondent em-
ployer pursuant to s.29 of the Act, wherein he alleged that he
had been unfairly dismissed from his employment on 16 Janu-
ary 1999, and he claimed compensation and payment in lieu
of reasonable notice, being, as he alleged, 12 months’ notice.

The decision appealed against is contained in an order (see
page 13 of the appeal book (hereinafter referred to as “AB”))
which reads, formal parts omitted—

“THAT Gregmaun Farms Pty Ltd, as trustee for Chris
and Evelyn Henderson Family Trust, trading as C & E
Henderson pay Kelvin Thompson the sums of—
(a) $16,615 as a payment in lieu of notice and on ac-

count of his redundancy; and
(b) $1,000 as compensation for injury.”

GROUNDS OF APPEAL
It is against that decision that the appellant employee ap-

peals on the following grounds (see page 2(AB))—
“1. The Commissioner erred in holding that the appro-

priate salary on which payment in lieu of reasonable
notice should be calculated was $54,000 per annum.
The calculation should have been made on the basis
of $62,780.00 per annum.

2. The Commissioner erred in holding that in all of the
circumstances payment in lieu of reasonable notice
and redundancy payment combined should be 20
weeks less 4 weeks when—

2.1 a reasonable notice period was, in all the cir-
cumstances, 12 months or such other period
as the Full Bench may determine; and

2.2 an appropriate redundancy payment would be,
in all the circumstances, 3 months pay

2.3 the period of notice and the redundancy pay-
ment should be calculated separately rather
than as a global figure.

3. The Commissioner erred in holding that $1,000 was
appropriate compensation for the injury suffered by
the Appellant. A sum in the order of $5000 should
have been awarded.”

The appeal book did not include a number of relevant docu-
ments and the majority of the pages of the transcript were not
referred to in the appeal book.

The Full Bench decided that it would examine all of the
pages of the transcript and other documents which were not
included in the appeal book. In my opinion, s.49(4) of the Act
and perhaps Regulation 92 of the Industrial Relations Com-
mission Regulations 1985 (as amended) authorise this.

There was evidence before the Commission, at first instance,
from the applicant, Mr Kelvin Richard Thompson. He was
the only witness for the applicant.

There was evidence for the respondent from Mr David Al-
exander Falconer, an agricultural scientist and accountant by
profession, who, at all material times, was a farm manage-
ment consultant, one of whose clients was the respondent.
The only other oral evidence for the respondent was given by
Mr Christopher Gerrard Henderson. He and his wife, Evelyn,
on the evidence, conducted the farming operations through
the respondent company, as trustee for their family trust.

BACKGROUND
The respondent conducted, at all material times, a farming

business at Lake King and Varley in the State of Western Aus-
tralia.

The appellant, Mr Kelvin Thompson, was employed for
about 12 months by the respondent as Operations Manager
and then as a Cropping Manager, which was a lesser position
with decreased remuneration. The appellant was recruited by
the respondent through its director, Mr Henderson, worked a
three month trial period, and then brought his wife and two
daughters to Western Australia where they lived in Narrogin
for a time and then in a house on the Varley farm.
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I should add that, during several preceding years, the appel-
lant had worked as a farm manager in Australia, including in
New South Wales and, more recently, at Williams in this State.

A letter dated 11 August 1997 from the respondent, written
by Mr Henderson, to the appellant confirms this arrangement
and the remuneration and other terms of the contract. They
were—

“(should you become permanent)
Annual Salary $70,000 (approx)
paid in following manner
—Weekly wage—$1200 (paid on monthly
basis)
—Superannuation @ 6% on Gross
weekly wage = $72
—Bonus payments—2 x $2500 paid
in July and January (accumulated expenses
to be deducted—as discussed)
—4 Weeks annual leave & odd days when
required”

(See page 52(AB).)
It was also agreed that he be paid up to $7,000.00 for relo-

cation expenses and such an amount was paid (see page
53(AB)).

He was paid $1,270.00 per week for the wage and $76.00
per week superannuation for the trial period, 15 September
1998 to 24 December 1998 with no bonuses (see page 53(AB),
see also page 57(AB)). The appellant became “permanent”
(see page 54(AB)).

By the letter of 10 December 1997 (see page 56(AB)), Mr
Henderson confirmed this package, for the purposes of the
appellant’s banking needs, confirming, inter alia that the po-
sition was “permanent”.

As and from 29 June 1998, the appellant was paid at the
rate of $62,780.00 per annum as Cropping Manager, which
was a reduction from his previous position as Operations
Manager at which he was paid $71,144.00 (see page 59(AB)).

His new position remuneration consisted of—
(a) Salary $54,000.00
(b) 7% Superannuation $ 3,780.00
(c) Bonus 2 x $2,500 $ 5,000.00

In addition, he was provided, as he had been as Operations
Manager, with a house, being a four bedroom house with a
reticulated garden and a swimming pool, provided at a nomi-
nal rent (for FBT requirements).

In effect, as Cropping Manager, he became Assistant Man-
ager to Mr Henderson, and was responsible for making
decisions if Mr Henderson was away.

In September 1998, a frost caused widespread crop damage
in the region of this State in which the respondent has and had
its farming operations. More particularly, the frost caused sub-
stantial damage to the respondent’s crops.

After the frost, Mr Henderson assessed that there would be
a 60% loss in crop yield. He, therefore, decided as a conse-
quence of that situation, which he described as disastrous,
that it was no longer practicable for the business to retain the
limited new role of Cropping Manager in addition to the in-
tended engagement of Operations Manager, such a person
being necessary to manage operations generally and efficiently,
including the management of cropping, as had been the origi-
nal intention when the appellant was engaged (see page
16(AB)). As a result, it was decided, in discussions with Mr
Falconer, to make the appellant’s position redundant.

The Commissioner found that the redundancy was genuine,
and that finding is not appealed against.

However, the appellant was on the point of commencing
two weeks’ annual leave when, on 16 January 1999, he was
given in writing a purported four weeks’ notice of his dis-
missal as and from 15 January 1999. He objected about this
to Mr Henderson, demanded monetary compensation and his
period of notice of termination was then extended until 28
February 1999.

It is fair to say that the evidence of Mr Falconer was that
they wanted to inform the appellant of this before he went on

leave rather than after his return from leave, having spent
money on holiday.

The Commissioner, having found that there was a justifi-
able reason to dismiss, held that the extent of the remedy was
the award of whatever degree of loss, if any, was occasioned
by the absence of a redundancy payment.

The Commissioner went on to hold that, as in Wynn’s
Winegrowers Pty Ltd v Foster 16 IR 318 (“Wynn’s case”), the
monetary level of such a remedy was to be determined taking
account of any sum payable in lieu of reasonable notice of
dismissal. Wynn’s case was applied by the Full Bench of this
Commission in Rogers v Leighton Contractors Pty Ltd 79
WAIG 3551 (FB), which is binding authority.

The Commissioner held that the dismissal of the appellant
meant that he would not only need to seek new employment,
but also new accommodation and the likelihood was that he
would have to relocate his family to some different area where
he was able to obtain comparable new employment. As a mat-
ter of fact, he had to leave the residence provided for him, of
course, and gave evidence that his address at the time of the
hearing was Narrogin.

The Commissioner also observed that a change of that mag-
nitude requires a reasonable period of time to make enquiries,
plan, adjust and address family arrangements.

Notwithstanding that, the appellant had entered upon a new
contract of employment in June 1998 with less responsibility,
etc. and remained in the continuous service of the respondent
from the date he commenced the original long term appoint-
ment and he was, therefore, in the service of the respondent
for about twelve months.

The Commissioner went on to hold that, given the nature
and circumstances of the employment, having regard to the
reasons for decision of the Commission in Lawson and Oth-
ers v Joyce Australia Pty Ltd 76 WAIG 20 (FB), that the
reasonable notice required, pursuant to Tarozzi v WA Italian
Club (Inc) 71 WAIG 2499 (FB), was in the vicinity of four
months. Given that the dismissal was on account of redun-
dancy after twelve months’ service, the appellant was entitled
to a combined benefit of payment in lieu of notice and a re-
dundancy payment equal to 20 weeks’ salary, less what he
had received, which might be correctly described as a pay-
ment for a period of notice, so the Commissioner held. The
appellant was given notice, two weeks of which purportedly
ran concurrent with his annual leave, and that could not be
done according to the rule laid down in AMWSU v Multicon
Engineering (WA) Pty Ltd 60 WAIG 1055, and hence the
Commissioner found that, in fact, the appellant received the
benefit of four weeks’ notice.

The Commissioner, therefore, ordered the payment of 16
weeks’ salary, calculated at $54,000.00 per annum, namely
$16,615.00.

ISSUES AND CONCLUSIONS
The decision appealed against was a decision to order the

payment of a sum of $16,615.00 for payment in lieu of notice
and for a redundancy payment. There was no differentiation
between the two. There was also an order to pay $1,000.00
for compensation for injury suffered, being stress and humili-
ation.

The decision was a discretionary decision, as that term is
defined in Norbis v Norbis (1986) 65 ALR 12. Accordingly,
the Full Bench may not substitute the exercise of its discre-
tion for that of the Commission at first instance unless the
appellant establishes that the Commission at first instance erred
in accordance with the principles laid down in House v The
King [1936] 55 CLR 499 (HC) (see also Gromark Packaging
v FMWU 73 WAIG 220 (IAC). I apply those principles here.

Ground 1
The Commissioner calculated the award of $16,615.00 on

the basis of the appellant’s earnings being $54,000.00 per
annum. The complaint was that the annual remuneration was
$62,780.00 (see page 21(AB)) and not $54,000.00.

Bonuses
The Commissioner held that the two bonuses of $2,500.00

each, one payable in July and one payable in January, should
be excluded from calculation because there was no evidence



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 173580 W.A.I.G.

as to how the bonuses were, or were to be in fact, treated by
the parties (see page 22(AB)).

The Commissioner found that there was no evidence to show
how the bonuses were to be treated or were in fact treated.
The Commissioner asked, for example, whether payment of
each bonus was conditional upon being employed for each
complete six month period or were they to apply pro rata and,
if so, whether the appellant was afforded any proportionate
benefit in relation to the July bonus.

In the absence of any evidence as to these matters, the Com-
missioner concluded that it would not be safe to take into
account either of the bonuses in the calculation of the com-
pensation or damages to be paid in lieu of serving a period of
notice.

The evidence was that the bonuses were part of the salary
and a pro rata payment of the bonuses was made on termina-
tion. It was submitted for the respondent that, at its best, the
evidence was equivocal.

In the letter dated 10 December 1997 (see page 56(AB)),
the payments are described as “extra” payments paid in Janu-
ary and July with accumulated expenses deducted. Those extra
payments became part of the second contract of employment.

A question arose in submissions as to whether there was
sufficient evidence as to the nature of the bonus payments.
Mr Thompson’s evidence at page 26(AB), not contradicted,
was in effect that the sum of $5,000.00, divided into two bo-
nuses, one paid after harvest and one paid after seeding, were
not true bonuses but were part of the total remuneration.

The appellant gave evidence that the bonuses were part of
his annual salary (see page 26(AB)). In fact, too, the evidence
of Mr Henderson was that the appellant was paid until 20
February 1999 (see page 49(AB)), an amount which included
two weeks’ pay together with holiday pay and a proportion of
the calculated pro rata of the six monthly bonus payment.

There was ample oral and written evidence, therefore, on
which the Commissioner could have found that the bonuses
(boni) were part of the appellant’s total remuneration and that
they were not performance based bonuses. Accordingly, to
exclude the sum of $5,000.00 for annual “bonus” from the
calculation of what would have been paid or which should
have been paid for the period of notice, was an error. I would
add that, at no time, was it suggested in evidence or otherwise
that the “bonus” was not as it appeared in the tendered docu-
ments due and payable in the sum of $5,000 as part of the
“remuneration” due.

Superannuation
The Commissioner held that the superannuation promised

in the contract to be paid was not truly part of salary, but merely
a statement of a statutory obligation.

The submission was that the amount of superannuation to
be paid was not properly excluded from the calculation of
annual remuneration either.

The submission by Counsel for the appellant was that the
superannuation payments were the subject of a contractual
right in his client and a corresponding obligation on the other
hand upon his employer.

It is fair to say that the reference to the amount of superan-
nuation agreed to be paid in all of the documents in the
proceedings, which purported to evidence the contract of
employment, was evidence that the parties sought to make the
payment of superannuation contributions a term of the con-
tract.

The submission, too, was that, irrespective of whether su-
perannuation is a statutory or contractual obligation, it is
remuneration within the meaning of that term within s.23(A)(4)
of the Act.

There was no doubt that an employee has been entitled to
recover superannuation payments to which he was entitled
but not paid, but that was before the passing of the Superan-
nuation Guarantee (Administration) Act 1992 (Cth) came into
operation (see Michael Downing (Management Consultants)
Pty Ltd v Reynolds (1982) 62 WAIG 2084).

In my opinion, where the statutory superannuation contri-
bution payments have not been made, they may not be
recovered as contractual benefits (see Keane v Lomba Pty Ltd
78 WAIG 810 (FB) per Sharkey P and Coleman CC).

As far as the expression of a contractual obligation to pay
superannuation contributions, which are required by statute
to be paid, I would adopt the reasoning of Brennan CJ and
Dawson and Toohey JJ in Byrne and Frew v Australian Air-
lines Ltd [1995] 185 CLR 410 at 421-422, although it applied
to another legislative instrument, namely awards.

Because there is a statutory obligation to pay prescribed
superannuation contributions, there is neither, from the point
of view of the employer or the employee, any need to convert
those statutory rights and obligations to contractual rights and
obligations. Accordingly, it is plainly unnecessary and of no
effect for the contract, either expressly or impliedly, to pro-
vide for those matters already covered by statute; namely
statutorily prescribed superannuation payments. (If there were
a higher rate of superannuation contribution imposed by con-
tract, that might be different.)

However, for the purposes of assessing loss, the failure to
pay remuneration constituted by a statutory obligation is part
of the appellant’s loss. Obviously, if the amount awarded were
later recovered under the Superannuation Guarantee (Admin-
istration) Act (op cit), the appellant would be required to refund
it.

Thus, the amount of remuneration to be considered in cal-
culating loss includes superannuation and the amount of
bonuses, making a total amount of $62,780.00. However, there
can be no recovery of superannuation as a contractual benefit
on the authority of Keane v Lomba Pty Ltd (FB)(op cit).
Ground 1 is, therefore, made out.

Ground 2
I would observe that superannuation contributions and sev-

erance pay are distinguishable (see Meuleman v OTC Ltd
[1990] AILR 299) and the two should not have been included
without separate identification in one lump sum of compen-
sation.

Superannuation payable for twelve months is $3,780.00.
Once the superannuation is taken into account and the bo-
nuses in calculating the amount payable because reasonable
notice was not given, they are not separate heads of loss or
compensable as such.

The Commissioner held that notice in the vicinity of four
months would be reasonable notice. He also held correctly
that a variety of factors are to be taken into account in deter-
mining what constitutes reasonable notice. That is, of course,
the law (see Tarozzi v WA Italian Club (Inc) (op cit). It was
common ground that there was no express term for the period
of notice. Thus, as a matter of law, a term of reasonable notice
had to be implied and the failure to give it denied the appel-
lant his entitlement to that contractual benefit.

The factors to be taken into account in implying a reason-
able period of notice in this appeal are as follows—

1. The appellant was appointed to a permanent and sen-
ior position.

2. He was resident in New Zealand with his wife and
daughters when he applied for the job as manager.

3. He was aged in his early fifties.
4. The position was contemplated by the parties as be-

ing a “permanent” position, that is, a long standing
one.

5. In June/July 1999, the appellant entered into a new
contract of employment as Cropping Manager with
a reduction in remuneration from $71,144.00 to
$62,780.00 per annum. However, the position was
still a managerial position and contemplated to be
long term.

6. The contract was unexpectedly and prematurely ter-
minated because of the economic effect of the frost
on the respondent.

7. The appellant employee enjoyed superannuation
rights.

8. The period of employment was short, but the termi-
nation was premature and unexpected.

9. The appellant had been mobile in his employment,
but had moved to a “permanent position”, relocat-
ing his family in order to take up the position.
Relocation and the finding of a new position would
not be necessarily easy.
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Having regard to those factors, four months was not a rea-
sonable term of notice and the Commissioner erred in so
finding. Six months was, less four weeks paid.

The non-payment of five months’ pay was, therefore, the
measure of the loss in that respect.

As to the fact that the appellant was made redundant, there
is and was an implied term that a reasonable redundancy pay-
ment should be paid as the Commissioner rightly held, separate
from the term of notice required. However, there was, in this
case, some interdependence between the two. In this case, the
redundancy payment would be equal to an amount of four
weeks’ remuneration (calculated to include bonus and super-
annuation), applying, on the authority of CMETSWU and
Others v RGC Mineral Sands Limited and Another 79 WAIG
3529 (FB), the factors brought into consideration above in
relation to notice. The Commissioner, in awarding that amount,
did not err in the exercise of his discretion. That amount, of
course, is awardable in addition to the amount payable for
notice.

Ground 3
The evidence of injury is the evidence of shock and the dis-

appointment overshadowing his holiday brought about
primarily by the sheer suddenness of the event. The award of
$1,000.00 was clearly inadequate. An award of $2,000.00
would be appropriate. I note that, in New Zealand, an amount
of $25,000.00 is regarded as a fair maximum award for such
injuries and the question of whether quantum in awards under
this head should be reviewed by the Full Bench remains open,
in my opinion.

FINALLY
For those reasons, I would uphold Grounds 1, 2 and 3 on

the basis that the exercise of discretion miscarried for the other
reasons which I have advanced. I would vary the order at first
instance by awarding the sum of $24,583.33 payable under
the contract in lieu of notice, redundancy $5,231.66 and
$2,000.000 compensation for injury.

The amount is calculated as follows—
1. Five months’ salary by way of notice $24,583.33
2. Amount payable as a redundancy

payment—loss $ 5,231.66
3. Compensation for injury $ 2,000.00

$31,814.99

COMMISSIONER P E SCOTT: The Reasons for Decision
of his Honour the President set out the background to this
appeal and need no repeating. I have also read the Reasons for
Decision of Kenner C. in this matter. I agree with those rea-
sons as they relate to ground 1 of the appeal.

As to ground 2, I agree that the learned Commissioner erred
in not separately concluding the issues of pay in lieu of rea-
sonable notice and redundancy pay, although it appears that
he determined that “reasonable notice was in the vicinity of
four months”, and that combined with redundancy pay enti-
tled the appellant to 20 weeks salary. It was in combining
those considerations for the purposes of the Order that the
learned Commissioner erred.

The law as to what constitutes reasonable notice where the
contract does not specify a period of notice is set out in Macken,
McCarry & Sappideen’s The Law of Employment, Fourth
Edition, at page 165 to 168—

“Where no length of notice is specified, it may be im-
plied. It is a question of construction as to whether the
parties intended the express provisions relating to termi-
nation to be comprehensive. If so, that intention will
prevail and there will be no implication of a right to ter-
minate on reasonable notice. If not, a specific length of
notice ascertained by reference to custom or trade prac-
tice may be found to exist. But more usually, the only
implication available will be that reasonable notice to
terminate must be given.
What is reasonable? The rule here is not rigid. For exam-
ple, the requisite length of notice is not tied to length of
hiring, save perhaps in the case of a weekly hiring where
a week’s notice will suffice. But in all cases the period of
hiring will doubtless be a factor in evaluating what is
reasonable in a given situation. In England it used to be

the position that menial servants were entitled to one
month’s notice except where termination occurred at the
end of the first month, in which event a fortnight’s notice
given to expire at the end of the month was enough.
In deciding what is reasonable, evidence of industry prac-
tice or custom will be material, even if it falls short of
showing an implied term that the parties intended that
some common industry usage as to notice was to govern
their relationship. What is reasonable notice will depend
on the circumstances of the case. The courts and the texts
rightly caution against placing too great a reliance on
particular instances.
But perhaps one can extract a few relevant factors which
are taken into account. We have said that the duration of
the hiring (for example, weekly) and industry practice (al-
beit not a custom) will be two. Both of these factors pertain
to the job. Other relevant job-related factors include—
(a) the “high grade” of the appointment;
(b) the importance of the position;
(c) the size of the salary;
(d) the nature of the employment.
Factors which pertain to the employee and which are rel-
evant in assessing the reasonableness of notice include—
(a) the length of service of the employee;
(b) the professional standing of the employee;
(c) the employee’s age;
(d) the employee’s qualifications and experience;
(e) her or his degree of job mobility;
(f) the expected period of time it would take the em-

ployee to obtain alternative employment;
(g) the period it was likely, apart from the dismissal,

that the employee would have continued in the em-
ployment;

(h) what the employee gave up to come to the present
employer (for example, a secure long standing job);

(i) the employee’s prospective pension or other rights.
The courts will be reluctant to impose on the parties a
requirement in excess of what either of the parties would
have considered reasonable when they turned their minds
to that topic. A list of factors such as those above is no
more helpful than the conventional aphorism that each
case in this area will depend on its own facts. But obvi-
ously, if one has an “important” and “high grade”
appointment carrying a large salary and occupied by a
long serving employee with but a few years to serve until
retirement, a generous period of notice will be required,
perhaps nine or 12 months, even more in occasional cases.
But in the case of a lowly paid person in a routine job a
much shorter period will be held reasonable, especially
if the employee has not had a lengthy period of service.
A week might still be enough in that case. This is subject
to statutory or award minimum notice requirements.”

The Full Bench of the Commission considered this issue in
Tarozzi v WA Italian Club (Inc) 71 WAIG 2499. In that deci-
sion the Full Bench dealt with the range of issues which may
be relevant factors for the purpose of determining reasonable
notice. These are—

“12. It seems, on a consideration of the authorities, that
the following matters may be relevant factors—

(a) The high or low grade of the appointment.
(b) The importance of the position.
(c) The size of the salary.
(d) The nature of the employment.
(e) The length of service of the employee.
(f) The professional standing of the employee.
(g) His/her age.
(h) His/her qualifications and experience.
(i) His/her degree of job mobility.
(j) What the employee gave up to come to the

present employer (eg a secure longstanding job).
(h) The employee’s prospective pension or other

rights.”
(page 2501)
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The first question to be determined is whether the learned
Commissioner at first instance erred in concluding as he did
that “given the nature and circumstances of the employment
and the other relevant factors the reasonable notice required
was in the vicinity of four months …”. The proceeding para-
graphs in the Reasons for Decision appear to set out the factors
he considered—

(a) The appellant’s age of 52 years.
(b) His personal circumstances in that he was married

and had 2 teenage children.
(c) He had been seeking employment in Australia and

particularly in Western Australia.
(d) The appellant had had several periods of employ-

ment in Australia involving a number of different
engagements. It could be said that he had experi-
enced a high degree of mobili ty in his
employment.

(e) His wife and children accompanied him for a period
in which there were two engagements separated by
a period of unemployment in New South Wales.

(f) After the completion of a trial period the parties en-
tered into an ongoing employment relationship which
both parties anticipated would be long term.

(g) The appellant, in accepting the position and relocat-
ing his family, considered that his role was to be
truly managerial and long term.

(h) There were changes to the arrangement but the long
term intentions of the parties remained.

(i) The appellant’s role changed and was downgraded.
I note that although the appellant’s new title was that
of Cropping Manager, his own evidence indicates
that he reported directly to Mr Henderson who made
the day to day decisions about the operation of the
business and very regularly gave instructions as to
duties to be performed by the appellant and others.
In his changed role, the appellant no longer had the
responsibility for supervision of staff. Mr Henderson
would resume responsibility for the management role
for approximately 18 months and therefore no new
manager would be placed over the appellant during
this time. In these circumstance it is difficult to con-
clude that the appellant’s employment was truly of a
managerial nature at the time of termination. It was
neither a high grade nor a low grade appointment,
and might be considered to be that of a senior non-
managerial employee.

(j) Although the new contract of employment com-
menced in June 1998, with less responsibility, the
appellant had continuous service with the respond-
ent for some twelve months.

As to the other criteria, his salary package inclusive of su-
perannuation and bonuses was $62,780. Whether this is high
or low by industry standards is hard to determine as there was
nothing before the Commission with which to compare. In
general terms though, it is not reflective of a high position,
but is certainly not a low rate. The expected time for him to
find alternative employment was some months bearing in mind
the nature of the work, the industry and the location of the
employment.

It is true that the appellant came from another country to
take up employment in Western Australia with the respond-
ent. However, this was an area he and his family had desired
to move to and although it is not to be denied that he and his
family made significant changes to enable him to take up this
position. Further, he was not enticed away from another posi-
tion. The evidence before the learned Commissioner was that
the appellant had not been engaged in any permanent em-
ployment at the time he took up employment with the
respondent. On the contrary, he had been undertaking adhoc
work for members of the family and he was a beneficiary of a
family trust to the amount of between $5,000 and $10,000 in
a period of a year, in addition to receiving government assist-
ance in the nature of a family allowance.

In considering the question of reasonable notice, the Com-
mission at first instance was required to weigh these factors
and exercise his discretion. The role of the Full Bench on ap-
peal is set out in a number of authorities which warrant

repeating. In House v The King (1936) (55 CLR 499 @ 504)
the principle relating to discretionary judgement is set out as—

“It is not enough that the judges composing the appellate
court consider that, if they had been in the position of the
primary judge, they would have taken a different course.
It must appear that some error has been made in exercis-
ing the discretion. If the judge acts upon a wrong principle,
if he allows extraneous or irrelevant matters to guide or
affect him, if he mistakes the facts, if he does not take
into account some material consideration, then his deter-
mination should be reviewed and the appellate court may
exercise its own discretion in substitution for his if it has
the materials for doing so. It may not appear how the
primary judge has reached the result embodied in his or-
der, but, if upon the facts it is unreasonable or plainly
unjust, the appellate court may infer that in some way
there has been a failure properly to exercise the discre-
tion which the law reposes in the court of first instance.
In such case, although the nature of the error may not be
discoverable, the exercise of the discretion is reviewed
on the ground that a substantial wrong has in fact oc-
curred”

The principles of discretion were also dealt with in Norbis v
Norbis (1986 161 CLR 513 @ 518) in the following way—

“The sense in which the terms “discretion” and “princi-
ple” are used in these remarks needs some explanation.
“Discretion” signifies a number of different legal con-
cepts (see, for example, the discussion in Pattenden: The
Judge, Discretion, and the Criminal Trial (1982) at 3-
10).  Here the order is discretionary because it depends
on the application of a very general standard—what is
“just and equitable”—which calls for an overall assess-
ment in the light of the factors mentioned in s 79(4), each
of which in turn calls for an assessment of circumstances.
Because these assessments call for value judgements in
respect of which there is room for reasonable differences
of opinion, no particular opinion being uniquely right,
the making of the order involves the exercise of a judicial
discretion. The contrast is with an order the making of
which is dictated by the application of a fixed rule to the
facts on which its operation depends”.
“The principles enunciated in House v. R were fashioned
with a close eye on the characteristics of a discretionary
order in the sense which we have outlined. If the ques-
tions involved lend themselves to differences of opinion
which, within a given range, are legitimate and reason-
able answers to the questions, it would be wrong to allow
a court of appeal to set aside a judgment at first instance
merely because there exists just such a difference of opin-
ion between the judges on appeal and the judge at first
instance. In conformity with the dictates of principled
decision-making, it would be wrong to determine the
parties’ rights by reference to a mere preference for a
different result over that favoured by the judge at first
instance, in the absence of error on his part. According to
our conception of the appellate process, the existence of
an error, whether of law or fact, on the part of the court at
first instance is an indispensable condition of a success-
ful appeal”.

The Industrial Appeal Court has summarised those princi-
ples in the following terms in Gromark Packaging v FMWU
(1993) 73 WAIG 220 @ 223—

“The decisions in Norbis v. Norbis (1986 161 CLR 513)
and House v. The King (1936) 55 CLR 499 are concerned
with the principles governing interference by an appel-
late Court with the exercise of a discretionary judgment
at first instance. Norbis adopted the statement of princi-
ple expressed in House v. The King (supra) at 504-505.
They each emphasise that there must, as an indispensa-
ble condition, be an error of law or fact before intervention
is warranted, the nature of which error may, in a particu-
lar case, not be discoverable but is evidenced by a decision
which is unreasonable or plainly unjust. They also de-
clare that it is not enough that the appellant tribunal, had
it been in the position of the primary judge, would have
taken a different course.”

Based on these principles , I am unable to conclude that in
applying the principles relating to reasonable notice that the
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learned Commissioner erred in finding that a period in the
vicinity of four months constituted reasonable notice in the
circumstances of the appellant’s employment and termination.
It is within the range of what would be legitimate and reason-
able, and is not “a substantial wrong”, nor is it plainly unjust.

I agree for the reasons expressed by the President that the
Commissioner did not err in awarding four weeks’ remunera-
tion as redundancy pay.

As to the issue of compensation for injury raised by Ground
3, the learned Commissioner assessed injury suffered to be
$1000. His reasons are set out in page 3 of the Supplementary
Reasons for Decision, as follows—

“The Commission, in its earlier reasons, found that upon
the eve of commencing two weeks annual leave, Mr
Thompson was given notice of his dismissal. It is his
evidence that the planned holiday was “destroyed”, the
accommodation bookings at the holiday destinations were
cancelled, and the emotional effects upon him and his
family, given that his children were shortly to commence
at boarding school and he was also to lose his employ-
ment together with the associated accommodation in the
near future, were substantial. The combination of these
factors I am satisfied did cause stress beyond that which
can usually be expected to occur with a loss of employ-
ment.”

There is very little within the authorities which provides
any guidance as to how compensation for injury is to be as-
sessed in terms of criteria or the amounts to be fixed. Decisions
of the Full Bench have set no guidance in that regard. The
assessment of compensation for injury is a discretionary mat-
ter. I am not satisfied that the learned Commissioner erred in
his application of the law or the facts in concluding that $1,000
was an appropriate amount in that regard, nor is that amount
unreasonable or plainly unjust.

I would dismiss Ground 3.
Accordingly, I would uphold the appeal and vary the Order

at first instance by separately identifying the element of pay
in lieu of notice as a contractual benefit and compensation by
way of redundancy pay, and those amounts are to be calcu-
lated by reference to the rate of remuneration set out in the
reasons for decision of the President and Kenner C.

COMMISSIONER S J KENNER: The background to the
appeal and the issues arising on the appeal have been set out
in detail by the President in his reasons for decision and I
need not refer to them any further.

As to ground one, the appellant complains that the Com-
mission at first instance erred in not including the appellant’s
“bonus” and superannuation contribution components in the
appellant’s annual remuneration for the purposes of calculat-
ing payments due to him as a consequence of his dismissal by
the respondent. The Commission at first instance held that
there was no or insufficient evidence upon which the Com-
mission could rely, as to the inclusion of the bonus payments
in the calculation of the appellant’s overall remuneration pack-
age. In so concluding, the Commission erred as in my opinion,
there was sufficient cogent evidence before the Commission
at first instance as to firstly the existence of the bonus pay-
ments as an express term of the appellant’s contract of
employment and secondly, evidence as to its pro rata payment
to the appellant upon the termination of his employment.

At AB 26 there was uncontradicted evidence of the appel-
lant as to the nature of the two six monthly bonus payments
of $2,500 each. Furthermore, evidence adduced on behalf of
the respondent through Mr Henderson at AB 49, revealed that
the appellant received, on termination of his employment, a
pro rata portion of one of the six monthly bonus payments. In
my opinion, the evidence of the appellant, in particular at AB
26, that the “bonus” was really a part of the appellant’s salary
package was, to an extent, confirmed by the terms of the agree-
ment between the appellant and the respondent setting out his
remuneration arrangements. At AB 52, 55 and 56, the written
terms of the appellant’s salary package are set out. Those terms
indicate that the appellant would receive two additional pay-
ments of $2,500 to be paid in July and January each year.
There is no indication in the written terms of employment
that the “bonus” payments were to be subject to any further
qualification or conditional arrangement before payment and

this was consistent with the appellant’s evidence on the issue.
There was no other evidence to the contrary.

I would uphold this limb of ground one of the appeal.
The second limb to ground one alleges that the Commis-

sion at first instance erred in not including in the appellant’s
remuneration package, for the purposes of calculating sums
he should be paid, his superannuation entitlement. It was sub-
mitted that on the evidence before the Commission, the
appellant’s superannuation entitlement was a contractual ob-
ligation on the respondent. It was further submitted that even
if such a superannuation contribution was a statutory obliga-
tion on the respondent under the Superannuation Guarantee
(Administration) Act 1992 (Cth) (“SGA”), it should still be
characterised as “remuneration” and therefore taken into ac-
count when assessing compensation for the purposes of s
23A(4) of the Industrial Relations Act 1979 (“the Act”). The
appellant’s submission was also that the meaning of “remu-
neration” is a much wider concept than “salary or wages”.

The first issue in relation to this limb of ground one of the
appeal is the character of the superannuation element of the
applicant’s salary arrangements. The Commission at first in-
stance concluded in its supplementary reasons for decision,
that it was reasonable to assume that the seven percent super-
annuation benefit in the appellant’s remuneration package was
a statement of the contribution required by the respondent
under the SGA. In so finding, the Commission then further
concluded that it was not a benefit under the contract of em-
ployment. In my opinion the Commission erred in this
conclusion. There was substantial evidence before the Com-
mission that the appellant’s entitlement to a superannuation
contribution was an express written term of the contract of
employment between the appellant and the respondent. In this
respect, I refer to the various letters passing between the ap-
pellant and the respondent appearing at AB 52-59. In that
correspondence, there is reference to superannuation contri-
butions to be paid by the respondent in the amounts of six
percent and seven percent respectively, the latter amount be-
ing apparently, the agreed amount payable following the review
of the appellant’s position with the respondent in or about
June 1998.

The circumstances before the Commission at first instance
in this appeal, are distinguishable from those considered by
the Full Bench in Keane v Lomba Pty Ltd (1998) 78 WAIG
810. In Keane there was no evidence before the Commission
at first instance that there was any term of the contract of
employment, either oral or written, as to superannuation enti-
tlements. In this case there was. Whether such a benefit under
a contract of employment could be recovered under s
29(1)(b)(ii) of the Act is an entirely different matter, and gives
rise to considerations of inconsistencies between federal and
State law, as was considered by the Full Bench in Keane.

For the purposes of considering compensation that may have
been payable to the appellant in so far as the redundancy pay-
ment was concerned, the Commission at first instance in my
view, approached this question on an incorrect footing. The
Commissioner’s conclusion was that because of its assump-
tion that the superannuation contribution had its origin under
the SGA and that it could not therefore be pursued as a ben-
efit under the appellant’s contract of employment “it would
be incongruous for such to be included in any amount of com-
pensation the Commission might award to a former employee”.
The Commissioner held that the same considerations applied
to the redundancy component. In my view, this confused the
issue of payment in lieu of notice as an implied term of the
contract of employment and as a contractual benefit, with the
assessment of compensation, by way of a redundancy pay-
ment, for loss suffered by the appellant as a consequence of
the unfair dismissal. It was the case that there were two dis-
crete claims before the Commission. The first being for a
contractual benefit in the form of payment in lieu of notice
and the second, unfair dismissal. Where the Commission erred
was to fail to recognise this distinction in considering what
components of the salary package should be included in any
amounts awarded.

In terms of the redundancy payment claim as an element of
the unfair dismissal matter, the relevant inquiry at that point
of the Commission’s consideration should not have been
whether the superannuation contribution could have been
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included in any amount of compensation, but rather what was
the appellant’s loss. The conclusion (in my view erroneously)
that the superannuation contribution was not a benefit under
the appellant’s contract of employment, did not necessarily
lead to the corresponding conclusion that this was not a rel-
evant consideration in determining, as a matter of fact, what
was the appellant’s loss, for the purposes of assessing com-
pensation under s 23A(1)(ba) of the Act.

For the purposes of relief, the Commission is, pursuant to s
23A(1)(ba) of the Act, empowered to order an employer to
pay compensation to a claimant for “loss or injury caused by
the dismissal”. This power is subject to the limitation pre-
scribed in s 23A(4), to the effect that any compensation so
ordered must not exceed six months remuneration of a claim-
ant. In my opinion, “loss” for the purposes of s 23A(1)(ba) of
the Act, is not exclusively limited to “remuneration” as that
word is used in s 23A(4). Whilst in many if not most cases, an
unfairly dismissed employee’s loss will be a loss of remu-
neration in the form of salary, wages, allowances and the like,
this is not exclusively so. There may be circumstances in which
an unfairly dismissed employee’s loss is of a non-pecuniary
character. Of course, there must still be a casual connection
between the loss and the unfair dismissal.

In its ordinary and natural meaning, “loss” includes “detri-
ment or disadvantage resulting from deprivation or change of
conditions” (Shorter Oxford English Dictionary).  The conclu-
sion is inescapable that the appellant’s dismissal led to a detriment
or disadvantage by reason of the appellant being deprived of the
benefit of superannuation contributions from the respondent,
albeit those contributions being paid to a third-party in the form
of a superannuation trust fund. The latter circumstance does
not, in my opinion, alter the nature of the loss.

Counsel for the appellant submitted on this issue that in any
event, whether superannuation is a contractual or statutory
obligation, it is “remuneration” within the meaning of that
term in s 23A(4). I agree with counsel’s submission in this
regard. Clearly, a superannuation contribution made by an
employer is a form of reward or recompense as a consequence
of an employment relationship. In the absence of employment,
no such obligation on an employer arises. Just because a su-
perannuation contribution could not be characterised as “wages
or salary”, does not mean that it cannot be regarded as remu-
neration: Ardino v Count Financial Group Pty Ltd (1994) 57
IR 89 at 94-95; May v Lilyvale Hotel Pty Ltd (1995) 68 IR
112; Rigby v Technisearch (1996) 67 IR; Condon v G James
Extrusion Company (1997) 74 IR 283.

However, for the reasons that I have earlier expressed,
whether or not superannuation contributions are “remunera-
tion”, does not necessarily give rise to the same considerations
as to what was the “loss” sustained by the appellant for the
purposes of s 23A (1)(ba) of the Act.  The Commissioner
should have included the appellant’s superannuation entitle-
ments in finding the appellant’s loss in terms of the absence
of a reasonable redundancy payment on dismissal.

Different considerations apply to the payment in lieu of rea-
sonable notice element of the claim. The proper character of
this element of the award at first instance was not compensa-
tion for loss as a consequence of the unfair dismissal, but a
payment as a contractual benefit, denied the appellant on his
dismissal. That being so, it was correct in my view, for the
Commission to not include the superannuation component of
the appellant’s package in the award of payment in lieu of
notice, as that could not be a benefit recoverable by the appel-
lant pursuant to s 29(1)(b)(ii) in any event: Keane.

As to ground two, as I have noted above, the Commission at
first instance had two separate claims before it. The first claim
was a claim for a contractual benefit in the form of 12 months
salary in lieu of notice flowing from the applicant’s dismissal.
The second claim was for compensation for the unfairness of
the dismissal. Consideration of an implied term as to reason-
able notice as a contractual benefit is a separate and distinct
issue to the determination by the Commission of a fair and
reasonable redundancy payment in the context of an unfair
dismissal claim.

As is said by the learned authors of The Law of Employment
(4th Ed) at 184—

“The requirement to make a severance payment is in ad-
dition to the requirement to provide notice of

termination—the two are distinct: Fryar v System Serv-
ices Pty Ltd (1996) 137 ALR 321 at 331. A period of
notice provides the employee with the opportunity to
adjust to the change in the circumstances which is to oc-
cur and to seek other employment: Matthews v Coles
Myer Ltd (1993) 47 IR 229; Sinclair v Anthony Smith
and Associates Pty Ltd (unreported, Industrial Relations
Court of Australia, von Doussa J, 1 December 1995). A
severance payment is intended to compensate the em-
ployee for non-transferable credits and for the
inconvenience and hardship imposed on employees as a
result of the loss of employment through no fault of their
own: Termination Change and Redundancy Case (1984)
8 IR 34 at 73.”

Furthermore, the fact that a dismissal may be unlawful in
the sense that it was effected without giving the required no-
tice of termination of employment does not, by that fact alone,
render the dismissal harsh, oppressive or unfair.

Having regard to the circumstances outlined by the Presi-
dent in his reasons for decision, and in particular the fact that
the appellant successfully served a trial period of employment
for three months, following which his employment, on a long
term basis was confirmed, and he thereafter relocated his family
from New Zealand on this premise, four months salary in lieu
of notice was not a reasonable notice period to be implied. I
agree that six months notice less the four weeks notice pro-
vided, would have been an appropriate period of notice and to
this extent the Commission’s discretion at first instance mis-
carried. As to the consideration for redundancy of four weeks
salary, given that in the final analysis the appellant was only
employed for a period of about one year, such a payment was
reasonable and there is no basis to conclude that the Commis-
sion’s exercise of discretion miscarried in this regard.

I turn now to ground three. Section 23A(1)(ba) contemplates
that an assessment of compensation for an unfair dismissal
may include a component for injury sustained by an unfairly
dismissed employee. Caution must be exercised in this re-
gard, as it is the case that there is a degree of distress in every
dismissal: Burazin v Blacktown City Guardian Pty Ltd (1996)
142 ALR 144 at 156.  I agree however, that a more appropri-
ate award of compensation for injury, having regard to the
evidence (see AB 30-31, 41-42) and the matters identified by
the Commission at first instance, would be $2,000 and not the
amount awarded, and to that extent the exercise of the Com-
missioner’s discretion miscarried.

Accordingly, I would uphold the appeal and vary the order
at first instance by deleting paragraphs (a) and (b) of the Or-
der and firstly, ordering the respondent to pay the appellant
the sum of $24,583.33 as a contractual benefit denied to him
on termination of his employment. Secondly, I would order
the respondent to pay the appellant compensation for loss of a
reasonable redundancy payment in the sum of $5,231.66 and
for injury in the sum of $2,000.00 as a consequence of his
unfair dismissal by the respondent.

PRESIDENT: For those reasons, the appeal is upheld and
the order at first instance varied.

Order accordingly
APPEARANCES: Mr D H Schapper (of Counsel), by leave

on behalf of the appellant.
Ms H E Prince (of Counsel), by leave, on behalf of the re-

spondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kelvin Thompson
Appellant

and

Gregmaun Farms Pty Ltd ATF Chris & Evelyn Henderson
Family Trust trading as C & E Henderson

Respondent.

No FBA 1 of 2000.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

COMMISSIONER P E SCOTT
COMMISSIONER S J KENNER.

17 April 2000.
Order.

This matter having come on for hearing before the Full Bench
on the 2nd day of March 2000, and further for a speaking to
the minutes hearing on the 17th day of April 2000, and hav-
ing heard Mr D H Schapper (of Counsel), by leave on behalf
of the appellant and Ms H E Prince (of Counsel), by leave, on
behalf of the respondent at the hearing, and there being no
appearance on behalf of the respondent at the speaking to the
minutes hearing on the 17th day of April 2000, and the Full
Bench having reserved its decision on the matter, and reasons
for decision having been delivered on the 11th day of April
2000 wherein it was found that the appeal should be upheld,
and the Full Bench having determined the form of the order
to issue, it is this day, the 17th day of April 2000, ordered as
follows—

(1) THAT appeal No FBA 1 of 2000 be and is hereby
upheld.

(2) THAT the decision of the Commission in matter No.
161 of 1999 made on the 5th day of January 2000
be and is hereby varied by deleting orders (a) and
(b) and by substituting for the orders made, the fol-
lowing orders—

(a) $24,583.33 as payment in lieu of reasonable
notice.

(b) $4,829.23 as compensation for the loss of or
occasioned by failure to pay a redundancy
payment.

(c) $2,000.00 as compensation for injury.

By the Full Bench,
(Sgd.) P. J. SHARKEY,

[L.S.] President.

FULL BENCH—
Matters referred under

Section 27—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Rail, Tram and Bus Industry Union of
Employees, Western Australian Branch

(Applicant)

and

Western Australian Government Railways Commission

(Respondent)

No. 1728 of 1999.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

SENIOR COMMISSIONER G L FIELDING
COMMISSIONER A R BEECH.

11 April 2000.

Reasons for Decision

Introduction.
THE PRESIDENT: Questions of Law were referred to the
Full Bench with the consent of the President, pursuant to
s.27(1)(u) of the Industrial Relations Act 1979 (as amended)
(hereinafter referred to as “the Act”) by the Chief Commis-
sioner.

The Questions of Law which were so referred were as fol-
lows—

“(1) “Does Industrial Agreement No AG21 of 1995 con-
tinue to bind the Western Australian Government
Railways Commission and its employees notwith-
standing the notice of retirement given by the
Australian Rail, Tram and Bus Industry Union of
Employees, Western Australian Branch on 12th No-
vember 1999?”

(2) “Does Industrial Agreement No AG21 of 1995 (“the
Industrial Agreement) continue in force in respect
of the Western Australian Government Railways
Commission after the retirement from the agreement
on December 13 1999 by the Australian Rail, Tram
and Bus Industry Union of Employees, Western
Australian Branch until a new agreement or an award
in substitution for the Industrial Agreement has been
made?””

Intervener
Upon the hearing of this matter, having given notice in writ-

ing, the Honourable Minister for Labour Relations applied
for leave to intervene pursuant to s.30 of the Act and, without
objection from the parties.

It is quite clear that, because of the nature of industrial agree-
ments and because the State is, as was submitted, through
various agencies, a party to numerous industrial agreements,
the State has an interest in the questions of law referred to the
Full Bench. In particular, the State has an interest in the inter-
pretation of s.41(6) and (7) of the Act generally in that context.

Accordingly, I joined my colleagues in finding that there
was sufficient interest for the Minister to be given leave to
intervene and gave such leave.

No Submissions for Respondent
On 28 March 2000, the day before the hearing of these ques-

tions, the respondent’s solicitors advised the Associate to the
President , the applicant’s secretary and counsel for the Min-
ister that the respondent would make no submissions on the
hearing of the matter. The respondent made no submissions.

The submissions on behalf of the applicant and of the
intervener were both directed to persuading the Full Bench
that the answer to both questions posed was “No”.

BACKGROUND AND CONCLUSIONS
1. (a) On 22 March 1996, the Commission issued an or-

der registering Industrial Agreement No AG21 of
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1996, The Western Australian Government Railways
Commission Freight Railway System Agreement
1995 (hereinafter referred to as “the Agreement”)
(76 WAIG 1112), between the Western Australian
Government Railways Commission, an “employer”,
and The West Australian Locomotive Engine Driv-
ers’, Firemen’s and Cleaners’ Union of Workers
(hereinafter referred to as “the WALEDFCU”), an
“organisation” of employers, as that term is defined
in s.7 of the Act. The Agreement was operational as
and from 18 February 1996.

(b) There were no other parties to the Agreement, only
those two. No employees of the respondent were
alleged to be parties to the Agreement.

2. S.41(1) of the Act provides as follows—
“An agreement with respect to any industrial matter or
for the prevention or resolution under this Act of dis-
putes, disagreements, or questions relating thereto may
be made between an organization or association of em-
ployees and any employer or organization or association
of employers.”

3. Clause 2, “Application and Parties to this Agreement”,
provides—

“This Agreement will be binding on the Western Austral-
ian Government Railways Commission (“the employer”),
the employees of the Commission working in the areas
set out in clause 25 – Classifications, and The Western
Australian Locomotive Engine Drivers’, Firemen’s and
Cleaners’ Union of Workers.”

4. The classifications identified in Clause 25 of the Agree-
ment are “Locomotive Operator – Trainee and Locomotive
Operator Level 1 to Level 5”.

5. Clause 3 – “Term of Agreement of the Agreement” pro-
vides that—

“This Agreement shall operate for a period of one month
commencing from February 18, 1996.”
However, by virtue of s.41(6) of the Act, the Agreement
continued in force until after 18 March 1996.

6. By an order of the Full Bench dated 12 March 1999,
pursuant to an amalgamation of registered organisations un-
der s.72 of the Act, the registration of the WALEDFCU was
cancelled and a new organisation known as “The Australian
Rail, Tram and Bus Industry Union of Employees, Western
Australian Branch” (the applicant herein) was authorised to
be registered (see 79 WAIG 975). Such a new organisation
was, in fact, registered.

7. By virtue of s.72(5)(b) of the Act, the rights, duties or
obligations held by, vested in, or imposed on the WALEDFCU
by the Agreement or by virtue of the existence of the Agree-
ment and its registration, were held by, vested in or imposed
on the applicant organisation. Those rights included the right
to retire from the Agreement conferred by s.41(6) of the Act
and regulated by s.41(7) of the Act.

8. On 12 November 1999, the applicant filed a “Notice of
Retirement from Industrial Agreement” (Application No 1728
of 1999) under s.41(7) of the Act with respect to Agreement
No AG21 of 1996.

9. S.41(6) of the Act provides as follows—
“Notwithstanding the expiry of the term of an industrial
agreement, it shall, subject to this Act, continue in force
in respect of all parties thereto, except those who retire
therefrom, until a new agreement or an award in substi-
tution for the first-mentioned agreement has been made.”

10. S.41(7) of the Act reads as follows—
“At any time after, or not more than 30 days before, the
expiry of an industrial agreement any party thereto may
file in the office of the Registrar a notice in the prescribed
form signifying his intention to retire therefrom at the
expiration of 30 days from the date of such filing, and
such party shall on the expiration of that period cease to
be a party to the agreement.”

11. Those provisions, s.41(6) and (7) of the Act, provide
that an industrial agreement continues to have effect and to
bind all parties to it until a new agreement or award in

substitution is made. However, a party to the agreement will
cease to be a party thirty days after the filing of an appropriate
notice. Once a party so “retires”, the agreement does not con-
tinue in force in respect of that party.

12. In the Western Australian Industrial Gazette dated 22
December 1999 (79 WAIG 3708), the Registrar published the
appropriate Notice of Retirement by the abovenamed organi-
sation dated 12 November 1999.

As a result, by the operation of s.41(6) and (7) of the Act,
the applicant organisation retired from the Agreement, ceas-
ing to be a party to the Agreement. The Agreement could,
therefore, continue in force in respect of only one party thereto.
Such a proposition is, however, absurd.

It is trite to say that an agreement cannot exist or continue,
unless two or more parties have and remain bound by an agree-
ment. In this case, the applicant, since there were only two
parties to the Agreement, by exercising a statutory right to
retire, exercised coincidentally a right to terminate the Agree-
ment by the retirement, as and from the date specified in the
Notice of Retirement.

13. Put another way, pursuant to s.41(7) of the Act, the ap-
plicant ceased to be a party and the Agreement ceased to be in
force. It is axiomatic, that an agreement cannot exist without
two or more parties to it (see s.41(1) of the Act), and the Agree-
ment, therefore, by virtue of the retirement of one party, no
longer existed and no longer had force or effect and there
were no longer any parties bound by it.

14. The Agreement, therefore, came to an end and any ex-
isting awards, therefore, remained in force and operated solely
once the Agreement, which could not cancel, suspend or re-
place the award, came to an end.

15. Of course, no employees, by the express terms of the
Agreement, were parties to the Agreement. Further, by the
express provision of s.41(1) of the Act, an individual employee
cannot be a party to an “industrial agreement”, as defined in
s.7 of the Act. There are express provisions to provide for
individual employees to be parties to workplace agreements,
which are agreements recognised by a totally different piece
of legislation.

16. It has, at least since the 1930’s, been the case that an
individual employee cannot be a party to an industrial agree-
ment (see s.37(1) of the Industrial Arbitration Act 1912-1952
(hereinafter referred to as “the Arbitration Act”)) (and see the
note which confirms that by Mr F T B Burt (as he then was) in
“Industrial Arbitration Act 1912-1952 with Annotations”).

17. On a reading of the plain words of s.41(1) of the Act,
which are similar to s.37(1) of the Arbitration Act, there is an
express and unambiguous restriction of those who can enter
an industrial agreement, as defined, to an organisation or as-
sociation of employees, an employer or an organisation of
employers.

Thus, employees were not only not a party to the Agree-
ment but, as a matter of law, an employee could not be.

18. It was submitted for the intervener and adopted by the
applicant that, since the Agreement had come to an end, as it
clearly had, then the Government Railways Locomotive
Enginemen’s Award (hereinafter referred to as “the Award”)
still applied. The Agreement no longer has force and indeed
does not exist since there are no longer a minimum of two
parties bound by it.

Thus, I accept the submission that, by virtue of the opera-
tion of s.37(4) of the Arbitration Act, the Award applies.

I also accept that an industrial agreement cannot, in any
event, cancel, suspend or replace the Award (see Hungry Jacks
Pty Limited and Others v Wilkins and Others (1991) 71 WAIG
1751 at 1755-1757 per Nicholson J).

The Full Bench unanimously decided that the answer to those
questions were “No”, I having so decided for the
abovementioned reasons.

COSTS
Mr Schapper, on behalf of the applicant, made an oral ap-

plication for an order that the respondent pay the applicant’s
costs, not being the professional costs of its solicitors.

This application was opposed by Mr Johnston for the re-
spondent. However, it was the unanimous view of the Full
Bench that the order for costs should be made. I agreed to
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such an order because the circumstances of this matter were
the extreme circumstances which have been referred to by the
Full Bench in Re an application by CMETSWU 78 WAIG
1581 (FB) and in a number of other cases.

The fact of the matter was that both parties had consented to
these questions being referred to the Full Bench and they were
referred. Then, a day before the matter was due to be heard,
the respondent virtually conceded the point by announcing
an intention to make no submissions.

It might properly be said that the questions referred, there-
fore, could have been answered “No” and “No” by concession
at first instance, and that time and effort has been wasted in
bringing the questions to the Full Bench at all. (See the obser-
vations of the Industrial Appeal Court in relation to a not
dissimilar matter in WABLPPU v Clark and Another trading
as Mike Clark Contracting 76 WAIG 4 (IAC).

Accordingly, the Full Bench ordered the respondent pay the
costs of the applicant of and relating to this matter in the Full
Bench which were fixed, by agreement, at $350.00.

For those reasons, I agreed with my colleagues in the mak-
ing of that order.

SENIOR COMMISSIONER G L FIELDING: I agree that
both questions should be answered in the negative. Indeed, I
cannot think that anyone could seriously argue to the con-
trary. Furthermore, I agree for the reasons advanced by the
President that the Respondent should pay the Applicant’s costs
fixed at $350.

It is axiomatic that an industrial agreement, as with any other
agreement, requires as a condition precedent for its existence
agreement between two or more parties. In the present case,
once the Respondent retired from the Agreement now in ques-
tion, there were no longer two or more parties in agreement.
Although by reason of section 41(4) of the Industrial Rela-
tions Act 1979 the employees of the Respondent eligible to be
members of the Applicant were bound by the Agreement they
are not parties to the Agreement. The Commission is only
authorised to register an industrial agreement made between
an organisation or association of employees and any employer
or organisation or association of employers. The Act does not
make provision for individual employees to be parties to any
such agreement. Thus in the instant case, only one party to
the Agreement remained, namely the Respondent. In the cir-
cumstances, there can no longer be said to be any agreement
in place, let alone an industrial agreement. To suggest other-
wise is to treat the notion of an agreement with disdain.

The provisions of Section 41(6) of the Act which continue
in force industrial agreements beyond the expiry date, other
than in respect of the “parties” who retire therefrom, have no
application on this occasion. Because by definition there is no
longer an industrial agreement in existence, there is nothing
to continue in force. Furthermore, it would be wholly incon-
sistent with the concept of collective bargaining established
under the Act, which requires the involvement of a union of
employees, to hold that despite the fact that the relevant union
was no longer a party to the Agreement the employees should
nonetheless continue to be bound by the Agreement.

The questions raised on this occasion have many similari-
ties with the question considered by McPhail v. Peake (1933)
35 WALR 64. In that case, the Supreme Court held that where
one party to an industrial agreement ceased to exist, the agree-
ment ceased at the same time “as there cannot be an agreement
with only one party”. That decision was to a large degree sup-
ported by the Court of Arbitration in the Electrical Trades
Union of Workers of Western Australia (Western Australian
Goldfields sub-Branch) Kalgoorlie v. Thomson’s Ltd and An-
other (1939) 19 WAIG 505. Although those cases were decided
in context of very different legislative provisions, the princi-
ple there laid down is equally applicable in context of the
present legislation. Indeed, it can fairly be said that the terms
of the present legislation are such that the principle has even
greater application under the current legislation. Unlike the
previous legislative provisions, there is no scope for the Com-
mission to give common rule effect to an industrial agreement.
Furthermore, Section 41 of the Act was amended in 1993 to
remove the scope to add to agreement further parties by order
of the Commission. The present legislation reinforces the con-
cept of an industrial agreement being an instrument of the
individual parties, not of the Commission.

COMMISSIONER A R BEECH: I agree that both ques-
tions must be answered in the negative for the reasons given
by His Honour.

I also agree that costs ought be awarded in this particular
case. There can be no doubt that the decision of the Western
Australian Government Railways Commission the day before
the hearing to advise that it did not intend to make submis-
sions reflects poorly upon it. It is simply not to the point for it
to submit that the referral of this matter of law to the Full
Bench was done with the consent of the parties, and indeed,
the consent of the President pursuant to s.27(1)(u) of the Act.
The point is that in December 1999 the Western Australian
Government Railways Commission was of the view that the
Agreement continued in force notwithstanding the retirement
of the Union pursuant to s.41(6). If that had not been its view
then there would not have been a matter to refer to the Full
Bench as a question of law. Its view is entirely a matter within
its control. If the Western Australian Government Railways
Commission genuinely held that view then it should have been
prepared to argue in support of its position. Its advice the day
before the hearing of that question of law that it would not be
making any submissions, without any explanation, leaves its
position open to question. Its position certainly permits the
conclusion advanced by Mr Schapper, for the union, that the
Western Australian Government Railways Commission’s po-
sition appears unjustifiable, if not frivolous.

APPEARANCES: Mr D H Schapper (of Counsel), by leave,
on behalf of the applicant

Mr D F Johnston on behalf of the respondent.
Mr G T Tannin (of Counsel), by leave, and with him Mr D J

Matthews (of Counsel), by leave, on behalf of the Minister
for Labour Relations.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Rail, Tram and Bus Industry Union of
Employees, Western Australian Branch

(Applicant)

and

The Western Australian Government Railways Commission

(Respondent)

No 1728 of 1999.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

SENIOR COMMISSIONER G L FIELDING
COMMISSIONER A R BEECH.

29 March 2000.

Determination.
WHEREAS in this matter the following questions of law were
referred to the Full Bench with the consent of the President
pursuant to s.27(1)(u) of the Industrial Relations Act 1979 (as
amended) (hereinafter referred to as “the Act”) by Chief Com-
missioner Coleman—

“(1) “Does Industrial Agreement No AG21 of 1995 con-
tinue to bind the Western Australian Government
Railways Commission and its employees notwith-
standing the notice of retirement given by the
Australian Rail, Tram and Bus Industry Union of
Employees, Western Australian Branch on 12th No-
vember 1999?”

(2) “Does Industrial Agreement No AG21 of 1995 (“the
Industrial Agreement) continue in force in respect
of the Western Australian Government Railways
Commission after the retirement from the agreement
on December 13 1999 by the Australian Rail, Tram
and Bus Industry Union of Employees, Western
Australian Branch until a new agreement or an award
in substitution for the Industrial Agreement has been
made?””
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AND WHEREAS the matter having come on for hearing
and determination before the Full Bench on the 29th day of
March 2000, and having heard Mr D H Schapper (of Coun-
sel), by leave, on behalf of the applicant and Mr D F Johnston
on behalf of the respondent and Mr G T Tannin (of Counsel),
by leave, and with him Mr D J Matthews (of Counsel), by
leave, on behalf of the Minister for Labour Relations and the
Full Bench having determined that reasons for decision will
be delivered at a future date, and the parties having consented
to waive the requirements of s.35 of the Act, it is this day, the
29th day of March 2000, determined, ordered and declared as
follows—

(1) THAT the Minister for Labour Relations has suffi-
cient interest to intervene in the matter pursuant to
s.30 of the Act.

(2) THAT the said questions of law be answered as fol-
lows—

(1) “No”.
(2) “No”.
(3) THAT the respondent pay to the applicant the

sum of $350.00 within fourteen (14) days of
the date of this Determination.

By the Full Bench,.
(Sgd.) P.J. SHARKEY,

[L.S.] President.

FULL BENCH—
Unions—Declarations made

under Section 71—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Murdoch University Academic Staff Association

(Applicant)

No FBM 3 of 1999.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER A R BEECH.

3 March 2000

Reasons for Decision.
THE PRESIDENT: This is an application pursuant to s.71 of
the Industrial Relations Act 1979 (as amended) (hereinafter
referred to as “the Act”) by the abovenamed applicant,
Murdoch University Academic Staff Association, which is an
“organisation” as that term is defined in s.7 of the Act. It is
therefore a “State organisation”, too, as that is defined in
s.71(1) of the Act.

The “National Tertiary Education Industry Union” (herein-
after referred to as “NTEU”) is an organisation of employees
registered under the Workplace Relations Act 1996 (Cth) (here-
inafter referred to as “the Federal Act”) for the purposes of
s.71(1) of the Act. There is in existence, and was at the time of
the making of this application, a Western Australian Branch
of the aforementioned organisation of employees registered
under the Federal Act. A branch therefore existed and exists,
as is defined in s.71(1) of the Act, known as the “Murdoch
Academic Staff Association” (see Rule 46 of the NTEU Rules).

The applicant, by its application, seeks declarations pursu-
ant to s.71 of the Act as follows—

“1. .....that—
a) the Rules of the Applicant and its Counter-

part Federal Body relating to the qualifications
of persons for membership are, or are deemed
to be, the same in accordance with Section
71(2) of the Act, and

b) the Rules of the Counterpart Federal Body
prescribing the offices which shall exist in the
Branch are, or are deemed to be, the same as
the Rules of the Applicant prescribing offices
which shall exist in the Applicant in accord-
ance with Section 71(4) of the Act.”

The application also seeks a certificate from the Registrar
under s.71(5) of the Act. That is not within the jurisdiction of
the Full Bench. That is a matter for the Registrar.

There is also an incompetent de facto application which is
first ventilated in the Outline of Submissions filed herein and
elaborated upon the hearing of this application. I will turn to
that later in these reasons.

There was evidence by the statutory declarations and docu-
ments filed herein as part of exhibit 1. There was also evidence
given by assertions from the bar table and not, of course, con-
troverted. The application was not opposed.

Upon a careful examination of all of the evidence in this mat-
ter and the submissions, with particular emphasis on the
regulation 101 statements and the eligibility rules of the branch
of the applicant organisation and of the NTEU, I concluded that
the Western Australian Branch of the abovementioned federal
organisation was a “Counterpart Federal Body”, as defined in
s.71(1) of the Act. I was able to do so because, having perused
those documents and considered that evidence, I was able to
find that the rules of the branch prescribing offices which exist
in the branch should be deemed to be the same as the rules of
the state organisation prescribing the offices which exist in the
state organisation because the rules of the Counterpart Federal
Body prescribing the offices which shall exist in the Branch
prescribed the same offices as the rules of the applicant do. On
the evidence, because of the size of the applicant and the Branch,
these consist of one President, one Vice President, one Treas-
urer, one Secretary and six ordinary members as the other
members of the Committee of Management. All are elected under
the rules and occupy an “office”, as defined in s.7 of the Act,
particularly definitions (a) and (d).

Further, having carefully considered the eligibility rules of
the applicant organisation and of the NTEU, which are not
identical, but for the purposes of this application are substan-
tially the same, as I found, I was satisfied, therefore, that the
eligibility rules in each case were therefore deemed to be the
same (see s.71(3) and (4) of the Act).

I now turn to the oral application made by the applicant to
alter the rules of the applicant. This is contained in a minute
of proposed order.

The amendment sought is the insertion in the applicant’s
rules of a new rule, Rule 10(9), in the following terms—

“(9) Each office in the organisation, may from such time
as the Committee of Management may determine,
be held by the person who, in accordance with the
rules of the National Tertiary Education Industry
Union holds the corresponding office in the Branch.”

That alteration was approved by a Special General Meeting
of the applicant on Thursday, 9 September 1999.

That is an application in relation to which the Full Bench
has no jurisdiction. It is primarily a matter where an applica-
tion should be made to alter the applicant’s rules pursuant to
s.62(1) of the Act. If that application is successful, the matter
can then be dealt with by way of the requisite application for
a certificate pursuant to s.71(5) of the Act. If that is not the
view of the applicant, then I would be happy to be persuaded
otherwise.

For those reasons, I joined my colleagues in making the
declarations which were made.

CHIEF COMMISSIONER W S COLEMAN: I have had
the advantage of reading the draft reasons for decision of the
Hon President. I agree, for the reasons set out therein, that the
relevant parts of the application meet the requirements of s.71
of the Act to satisfy the declarations made by the Full Bench.

COMMISSIONER A R BEECH: I also am satisfied that the
Declarations sought by the applicant should be granted and
have nothing to add.

APPEARANCES: Ms T Borwick and with her Ms S
Thompson on behalf of the applicant.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Murdoch University Academic Staff Association

(Applicant)

No FBM 3 of 1999.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER A R BEECH.

24 February 2000.

Declaration.
This matter having come on for hearing before the Full

Bench on the 18th day of February 2000, and having heard
Ms T Borwick, and with her Ms S Thompson on behalf of the
applicant and there being no other party desiring to be heard
in respect of this application, and the Full Bench being of the
opinion upon the evidence that the rules of the State organisa-
tion, the applicant herein, and the Counterpart Federal Body
relating to the qualifications of persons for membership of
each such body are substantially the same, and the Full Bench
also being of the opinion that the rules of the Counterpart
Federal Body prescribing the offices which exist in the Branch
are the same in this respect as the rules which exist in the
State organisation, the applicant herein, and the Full Bench
having marked the bundle of documents filed herein and ac-
companying the application as “Exhibit 1”, and the Full Bench
having determined that its reasons for decision will issue at a
future date, it is this day, the 24th day of February 2000, or-
dered and declared as follows—

(1) THAT leave be and is hereby granted to the appli-
cant to substitute a certified copy of the rules of the
Counterpart Federal Body for the copy of the rules
of the Counterpart Federal Body filed herein.

(2) THAT the rules of the applicant, the Murdoch Uni-
versity Academic Staff Association and its
Counterpart Federal Body, the National Tertiary
Education Industry Union, Murdoch University
Branch, relating to the qualifications of persons for
membership be and are deemed to be the same in
accordance with s.71(2) of the Industrial Relations
Act 1979 (as amended) (“the Act”).

(3) THAT the rules of the National Tertiary Education
Industry Union prescribing the offices which shall
exist in the applicant be and are hereby deemed to
be the same as the rules of the applicant herein, pre-
scribing the offices which exist in the applicant
organisation, in accordance with s.71(4) of the Act.

(4) THAT the purported application to alter the rules of
the applicant pursuant to s.62 of the Act be and is
hereby adjourned sine die.

(5) THAT the application herein be and is otherwise
hereby dismissed.

By the Full Bench,
(Sgd.) P.J. SHARKEY,

[L.S.] President.

FULL BENCH—
Procedural Directions and

Orders—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Megan Maree in de Braekt
Applicant

and

The Chief Executive Officer, Department of Productivity
and Labour Relations

Respondent.

No P 42 of 1997.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

SENIOR COMMISSIONER G L FIELDING
COMMISSIONER S J KENNER.

27 April 2000.
Reasons for Decision.

THE PRESIDENT: These are the unanimous reasons for de-
cision of the Full Bench. This was a matter referred by
Commissioner C B Parks, in his capacity as a Public Service
Arbitrator (hereinafter referred to as “the Arbitrator”).

At the directions hearing of this matter, the Full Bench asked
whether the parties had inspected the Commission file. The
Full Bench were informed that the parties had not. The file
was then made available for their inspection.

By memorandum dated 18 January 2000, the Arbitrator
sought the President’s approval of the reference of three ques-
tions, pursuant to s.80E(6)(b) of the Industrial Relations Act
1979 (as amended) (hereinafter referred to as “the Act”). That
section reads as follows—

“(6) Notwithstanding subsection (1), but subject to sub-
section (7), an Arbitrator may —

(a) ....
(b) with the consent of the President refer to the

Full Bench for hearing and determination by
the Full Bench any question of law, including
any question of interpretation of the rules of
an organization, arising in a matter before the
Arbitrator,

and the Commission in Court Session or the Full
Bench, as the case may be, may hear and deter-
mine the matter, or part thereof, or question, so
referred.”

By memorandum dated 20 January 2000, the President
asked the Arbitrator to advise the precise terms of the ques-
tions sought to be referred to the Full Bench and indicated
that, subject to that, and subject to two conditions, he
would consent to the referral of questions of law to the
President.

The conditions were as follows—
“(1) That all necessary findings of fact have been made

to enable the Full Bench to determine the questions
posed.

(2) That the document headed “Questions of Law (In-
cluding Related Material) Proposed for Reference
to the Full Bench” received on 19 January 2000 con-
tains the questions which have been framed after the
parties have been heard.”

On 21 January 2000, the Arbitrator, pursuant to s.80E(6)(b),
referred the following questions—

“(1) Were the principles of natural justice required to be
observed by—

(a) The 1997 CRC in the consideration of, and
recommendation upon; and

(b) The Respondent when deciding upon;
the claim for an allowance by the Applicant, and if
so, what be the practical content of such require-
ment.
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(2) In the making of the decision by the Respondent –
(a) To what extent is such—

(i) Subject to the doctrine of reasonable
apprehension of bias;

(ii) Susceptible to review or grounds of—
(aa) failing to take into account con-

siderations; and
(bb) taking into account irrelevant

considerations.
(b) To what extent is the Respondent—

(i) bound to consider or apply the doctrine
of promissory estoppel;

(ii) bound to disclose its provisional or
evaluative conclusions reached on ma-
terial put before it; and

(iii) bound to answer questions of the kind
contained in correspondence listed at
paragraph 3.(a)-(f), at page 4, of the
Applicant’s Further and Better Particu-
lars (as extracted and marked as
Annexure A hereto).

(3) To what extent is the application before the Public
Service Arbitrator within the jurisdiction thereof and,
to the extent that such is within jurisdiction, has it a
character falling within the jurisdiction particular-
ised in s.80E(2)(a) of the Industrial Relations Act
1979 (the Act) and thereby subject to s.80F(2), of
the Act.”

together with a schedule of facts.
In addition, in his memorandum, the Arbitrator confirmed

the following—
“(A) The questions numbered (1), (2) and (3), contained

at pages 2 and 3 of the aforementioned memoran-
dum, and the Annexure A attached thereto, are those
which the Public Service Arbitrator requests be re-
ferred to the Full Bench.

(B) The questions referred to in paragraph (A) hereof
have been framed after the parties have been
heard.

(C) The necessary findings of fact have been made to
enable the Full Bench to determine the questions
posed and are contained in the “Schedule of Facts”
attached hereto.”

The President, therefore, on 24 January 2000, having re-
ceived the memorandum of the Arbitrator of 21 January 2000,
formally consented to the questions of law numbered (1), (2)
and (3) being referred to the Full Bench.

The applicant herein, by application dated 14 February 2000,
sought directions in the matter and, in fact, directions as fol-
lows—

1. That each party prepare a summary of the relevant
facts and issues.

2. That amendments to the questions of law to be de-
termined by the Full Bench be made.

This matter has a regrettably lengthy history.
What emerged at the directions hearing was—

1. That it was submitted that the question could not be
answered properly by the Full Bench.

2. That it was submitted that not all of the facts re-
quired to be found to establish the proper factual
background had been found.

3. That the questions sought to be framed may not
have been the subject of full submissions by the
parties.

In the circumstances, it was not at all clear that the condi-
tions imposed by the President for referral had been complied
with.

Accordingly, the Full Bench was of the opinion and found
that it was not appropriate for it to deal with the questions, as
framed, and that, in terms of TWU v Readymix Group (WA)
and Others 60 WAIG 1483 (FB), where s.27(1)(u) of the Act,
which is expressed in the same terms as s.80E(6)(b), was con-
sidered.

In AWU v ABLF 69 WAIG 527, too, the Full Bench said—
“The import of the subsection is that the question of in-
terpretation is to be confined to questions of law and is
not to be used to enable the Full Bench to enter into ques-
tions of fact.”

Further, it was inappropriate to hear the matter when the
terms of the President’s consent may not have been met and
having regard to the doubts raised as to the form of the ques-
tions and the parties’ opportunity to be heard at first instance
in relation thereto.

The Full Bench, therefore, does not have jurisdiction to hear
the matter as it is presently referred and, for those reasons
too, it is inappropriate to hear the matter, and, accordingly,
we remitted it to the Arbitrator.

APPEARANCES: Ms M M in de Braekt on her own behalf
as applicant.

Mr R L Hooker (of Counsel), by leave, and with him Ms N
J Embleton on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Megan Maree in de Braekt
Applicant

and

The Chief Executive Officer, Department of Productivity
and Labour Relations

Respondent.

No P 42 of 1997.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

SENIOR COMMISSIONER G L FIELDING
COMMISSIONER S J KENNER.

13 April 2000.
Order.

This matter having come on for hearing before the Full Bench
on the 13th day of April 2000, and having heard Ms M M in
de Braekt on her own behalf and Mr R L Hooker (of Coun-
sel), by leave, and with him Ms N J Embleton on behalf of the
respondent, and the Full Bench having determined that the
reasons for decision will issue at a future date, it is this day,
the 13th day of April 2000, ordered and declared as follows—

(1) THAT it is inappropriate for the Full Bench to an-
swer the questions of law referred pursuant to
s.27(1)(u) of the Industrial Relations Act 1979 (as
amended).

(2) THAT application No. P 42 of 1997 be remitted back
to a Public Service Arbitrator.

(3) THAT the date listed for the hearing and determina-
tion by the Full Bench of the said questions, namely,
the 19th day of June 2000, be and is hereby vacated.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.
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COMMISSION IN COURT
SESSION—

Matters dealt with—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

SECTION 14 OF THE MINIMUM CONDITIONS
OF EMPLOYMENT ACT 1993

CHIEF COMMISSIONER W.S. COLEMAN
COMMISSIONER A.R. BEECH
COMMISSIONER P.E. SCOTT.

31 May 1999.
Recommendation.

On 21st April 1999 the Commission held a public hearing to
receive submissions from persons and organisations interested
in expressing views on the recommendation to be made pur-
suant to section 14 of the Minimum Conditions of Employment
Act 1993 (‘the Act”). This followed publication of the notice
to this effect on 10th and 17th April 1999 in the daily newspa-
per distributed throughout the state. Letters were sent to
community groups, including welfare organisations, inviting
submissions. The Trades and Labor Council (“the Council”)
and the Chamber of Commerce and Industry of Western Aus-
tralia (“the Chamber”) presented submissions on 21st April.
The Australian Mines and Metals Association Incorporated
(“the Association”) expressed its views in writing on 3rd May,
1999.

The current Minimum Weekly Rates of Pay Order 1998 was
gazetted on 7th December 1998 (Western Australian Govern-
ment Gazette No. 239). The current rate of pay for an employee
who is 21 or more years of age is $346.70 per week under that
Order.

The Council submits that the recommendation should take
into account that—

• there is a significant delay between the time the Com-
mission makes its recommendation and when the
Minister may determine the rate i.e. from 31st May
until a date no sooner than 8th December 1999.

• between 1994 and 1998 the date on which the deter-
mination under the Act has been made each year has
been extended by approximately 14 weeks beyond
the initial anniversary date. The delay impacts on
the lowest paid employees. When this is “balanced
against economic growth in Western Australia this
unfairness cannot be sustained.”

• under awards of this Commission and in line with
the rate determined in the 1998 National Wage Case,
the Adult Minimum Wage is $373.40 per week.  The
rate pursuant to the Minimum Weekly Rates of Pay
Order 1998 is $26.70 per week less. The wage de-
termined should protect low paid employees.
Employees whether covered by workplace agreement
or awards should be treated equitably.

• although in 1998 the adult minimum wage deter-
mined under the Act was increased by reference to a
percentage change in the Trend Average Weekly earn-
ings for Western Australia, the adjustment did not
reflect the full extent of the movement in that index
for the year to August 1998.

To establish the relevance of the recommendation, the Coun-
cil submits that instead of recommending the amount of the
wage rate, the Commission should propose that the Minister
give effect to the “current state minimum award wage”. In
effect no rate would be recommended at this time. However
when the determination of the amount is made under section
15 of the Act on or after the 8th December 1999, the wage rate
would be established by reference to the amount being paid at
that time under awards of the Commission. This would ac-
commodate the outcome of the Commission’s consideration
of the 1999 National Wage Case. Furthermore to completely
align this wage with the rate under awards, the Council pro-
poses that the recommendation should include a revision of
the divisor under section 11 of the Act from 40 hours to 38
hours.

As a second option, the Council proposes that the Commis-
sion should recommend a wage rate based on $373.40 per
week, the current 38 hour per week adult minimum wage un-
der awards. This should be adjusted to reflect a 40 hour week
under the Minimum Weekly Rates of Pay Order. On this basis
the amount would be $393.05. Alternatively the Minister
should revise the divisor under section 11 of the Act to 38
hours.

The Commission was referred to the ACTU’s submission on
the state of the economy in the 1999 National Wage Case as
being relevant to the circumstances under which this recom-
mendation is being formulated. It is to be noted that at the time
the Council presented its submission in the Commission’s pro-
ceedings to formulate a recommendation under the Act the
decision in the 1999 National Wage Case had not been handed
down by the Australian Industrial Relations Commission.

The Chamber acknowledges the absence of a legislative
framework within which the adult minimum wage is to be
considered. It also notes that the period between the delivery
of the Commission’s recommendation and the first available
date on which the Minister’s determination can operate is likely
to render the recommendation irrelevant.

The Act provides that the Minister shall not publish a Mini-
mum Weekly Rates of Pay Order any sooner than twelve
months from the date of the previous determination. How-
ever, the Chamber stresses, it should not be assumed that the
adult minimum wage is to be automatically adjusted each year.

In the Chamber’s view it is important for the Commission
to appreciate the distinction between the minimum wage es-
tablished under the Act and that determined by the Commission
under the Industrial Relations Act. The former is a statutory
safeguard that has application to all employees, not just those
covered by awards of this Commission. The latter is deter-
mined within an industrial relations system with objectives
which go to promoting enterprise bargaining within the con-
text of the safety net of award rates and conditions (See
Statement of Principles – June 1998 Section 1 (1998) 78 WAIG
2579 at 2584).

In 1996, the minimum wage under the Act was determined
by reference to a ‘needs based’ model devised by Professor
Plowman. A survey of household expenditure was used to
determine the needs for reasonable living for a single em-
ployee in Western Australia. Subsequent adjustments were
made in line with consumer price movements. In 1998 the
determination under the Minimum Weekly Rates of Pay Or-
der, reflected the combined percentage change in ‘Trend
Average Weekly Earnings for Western Australia during No-
vember 1997, February 1998 and May 1998 quarters (see ABS
Average Weekly Earnings {Cat. No 6302.0}). The Chamber
submits that it is inappropriate for the Commission “to act
industrially” in recommending a minimum wage. In its view,
wage rates determined under the Act generally apply in cir-
cumstances where employees enter the workforce for the first
time. As they acquire skills and experience they move to higher
levels of remuneration. The Chamber also believes that many
low income earners are not in low income families.

Consistent with the operation of the minimum wage under
the Act the Chamber considers that it may be appropriate for
the Commission to take into account the extent to which so-
cial security and taxation systems impact on low income
earners. In the Chamber’s view these matters need be looked
at within the objectives of maintaining high levels of employ-
ment and economic development.

The Chamber does not recommend a wage rate for the Com-
mission to adopt. It advocates a cautious approach in
formulating the recommendation. The Council’s proposal to
adopt a formula to establish the minimum wage rate by refer-
ence to the “current minimum adult wage rate” is rejected.
The Chamber sees that the minimum wage has the potential
to adversely affect young unskilled people trying to secure a
position in the workplace.

The Commission received a written submission from the
Association.

From the Association’s standpoint an adjustment to the mini-
mum wage should reflect—

“The equivalent of the ABS statistic upon average Weekly
Ordinary Time Earnings (AW OTE) for full time adults
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for Western Australia, since the previous adjustment.
(Actual figure not calculated)”

The Association goes on to state—
“Such figure takes into account movements in wage and
salary earnings across the community, whether employ-
ment contracts are award or enterprise agreement based,
workplace agreement based or common law based.
This is relevant from the standpoint that the ‘minimum
weekly wage rate’ underpins all of those contractual ar-
rangements.
Further, for it to maintain its relevance it needs to take
account of the diversity of wage and salary movements
across the community. Especially so when account is
taken of the fact that the extent to which awards and en-
terprise agreements are setting the pattern for movements
elsewhere, is declining. This is not surprising when it is
appreciated that both Federal and State commissions have
placed heavy restrictions upon adjustments to award rates
beyond those applicable through the safety net adjust-
ment process.”

The Commission had the advantage of detailed submissions
on the state of the Western Australian economy from Mr Dan
Ingles, Senior Economist with the Chamber. The Council re-
ferred us to the economic submissions presented to the
Australian Industrial Relations Commission in the ACTU’s
‘Living Wage” claim.

Publications available to the Commission were—
‘Western Australian Economic Review Summer 1998-
99’, Chamber of Commerce and Industry Western
Australia Volume 18 Number 2.
ACTU ‘Living Wage Claim 1999’ – Economic Condi-
tions & Proposals.
‘Bedrock of the Economy 99’. The Chamber of Minerals
and Energy of Western Australia Inc.
‘Western Australian Economic Summary: March Quar-
ter 1999’ Government of Western Australia, Treasury
Department.
‘1999-2000 Economic and Fiscal Overview’ Government
of Western Australia Budget Paper No3.

The following table extracted from 1999-2000 Budget Sum-
mary and Financial Strategy’ (Budget Paper No3) provides
an overview of economic indicators for Western Australia.

MAJOR ECONOMIC AGGREGATES (a)
1998-99 1999-00 2000-01 2001-02 2002-03
% % % % %

Real Economic Growth (GSP) 3.25 4.50 5.00 5.00 5.00
State Final Demand 0.75 2.75 4.50 4.50 4.50
Employment Growth 2.50 2.00 2.75 3.25 3.25
Unemployment Rate 7.00 6.75 6.50 6.25 6.25
Consumer Price Index 1.75 2.25 3.00 2.50 2.50
GSP Implicit Price Deflator 2.00 2.25 2.50 2.25 2.25

Wages Growth 3.25 3.50 3.75 3.25 3.25

1998-99 figures are estimated outturns, figures for 1999-
2000 and beyond are forecasts.

(page 10)
As noted by the Commission on previous occasions and

reiterated by parties presenting submissions in these proceed-
ings, the relevancy of this recommendation is a fundamental
consideration.

It is noted that the Minister has taken an initiative to review
the circumstances of how the adult minimum wage under the
Act should be set for future years. Included in the terms of
reference upon which public submissions have been invited
are the following—

• The ongoing relevance of the Western Australian In-
dustrial Relations Commission’s yearly review
pursuant to section 14 of the Act including the date
by which the recommendation is to be made.

• The most appropriate time of the year for gazettal of
the Adult Minimum Wage; and

• The issues that should be taken into consideration
in deterring the Adult Minimum Wage with particu-
lar reference to—

* The needs and expenditure patterns of low paid
employees;

* The capacity of employers especially small
employers to increase wages;

* The level of the Federal/State Award Minimum
Wage;

* Average wage outcomes;
* Arbitrated safety net increases in award wages;

and
* The impact on economic levels, unemploy-

ment, inflation and other economic indicators.
We acknowledge the growing gap between the recommen-

dation of the Commission which the statute requires to be
made by 31st May and the eventual determination by the Min-
ister. There is already a delay of at least seven months between
this recommendation and the next determination. If the next
determination is not made until mid January 2000 the Com-
mission could present its recommendation for the year 2000
on or about 1st January. That recommendation would be more
relevant to the Minister’s consideration of the rate to be deter-
mined. The Commission will have fulfilled its statutory
obligation to present its recommendation not later than 31st

May of that year. Importantly, that recommendation would be
formulated after the Commission’s consideration of the Aus-
tralian Industrial Relations Commission’s decision in the
‘Safety Net Review Wages – April 1999’ (Print R 1999). The
likely outcome of proposed changes to the taxation system
may be known and there would be the availability of up to
date economic data upon which the recommendation could
be based. The Commission could take into account events
occurring between now and when the next determination of
the Minimum Wage is made. It is important for the Commis-
sion’s recommendation under the statute as it presently stands
to provide a relevant basis for the Minister to consider in de-
termining the Minimum Wage under the Act. We believe that
this observation provides a way of achieving that objective.

As to the requirement to discharge the statutory require-
ments for 1999, the Commission is cognisant of wage
movements generally within the community. The Western
Australian Government’s “1999-2000 Economic and Fiscal
Overview” (Budget paper No 3) notes—

“The outlook for wages, as measured by average weekly
earnings (AWE), is for a gradual pick-up in growth until
2000-01, followed by a stabilisation at around 3.25% per
annum. As part of this outlook, wages are forecast to grow
by 3.5% in 1999-2000, following growth of 3.25% in
1998-99.
The gradual increase in growth over the near term is ex-
pected on the basis that total wages, as measured by AWE,
are currently growing at an unsustainable low rate – av-
erage weekly earnings rose by just 1.3% in 1998. In
contrast, other wage measures suggest that underlying
wage pressures are growing substantially faster. Average
weekly full-time ordinary time (which excludes part-time
employee and over-time payments) earnings rose by 5.1%
in 1998, while the wage cost index was 3.1% higher in
the December quarter of 1998 than the December quar-
ter of 1997.
The differences between the various indicators of wages
growth is hard to explain. It may be due, in part, to the
increased use of workplace and enterprise agreements.
In some cases, agreements trade over-time pay for an in-
crease in ordinary time pay. This would have the effect
of increasing ordinary time pay, without any significant
impact on total pay. Once this once-off effect is washed
out of the wage determination process, measures of wages
growth are expected to converge to around 3.25% over
the medium term.
This is consistent with growth as measured by wage out-
comes negotiated under recently concluded workplace
and enterprise agreements, which have remained relatively
stable around 3.5% to 4.0% in recent years. It is also
consistent with the implicit projections for aggregate pro-
ductivity growth”

(page 44)
We consider that on equity grounds and having regard to

the low inflation environment projected for 1999-2000 that
those on the adult minimum wage should receive an increase
in the rate commensurate with wage outcomes generally. Over
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the past two years annual full time ordinary time earnings
growth has averaged around 4%. As noted above wage out-
comes under workplace agreements and enterprise bargaining
have remained around 3.5% to 4%. This, it is noted, is con-
sistent with projected aggregate productivity growth.

A 4% increase in the adult minimum wage would increase
the existing rate by $13.82 per week to $360.50 (rounded)
per week. We consider that this increase is sustainable in the
present economic climate and will not be prejudicial to em-
ployment growth. The Commission so recommends.

By the Commission,
(Sgd.) W.S. COLEMAN,

[L.S.] Chief Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

SECTION 14 OF THE MINIMUM CONDITIONS
OF EMPLOYMENT ACT 1993.

CHIEF COMMISSIONER W.S. COLEMAN
COMMISSIONER A.R. BEECH
COMMISSIONER P.E. SCOTT.

15 February 2000.

Recommedation.
In January 2000 the Commission invited written submissions
from organisations interested in expressing views on the
recommendation to be made pursuant to section 14 of the
Minimum Conditions of Employment Act 1993. Letters were
sent to community groups, including welfare organisations as
well as the Trades and Labor Council of Western Australia
(“the Council”), the Chamber of Commerce and Industry of
Western Australia (“the Chamber”) and the Australian Mines
and Metals Association Incorporated (“the Association”). It is
noted that public comment on the level of the Adult
Minimum Wage had been sought by the Minister and that the
closing date for these submissions was 31 January 2000. That
public notice sets out that the criteria for determination of the
minimum wage “will be mainly economic”. However, it also
states that the needs, income and expenditure of the employ-
ees will also be taken into account.

The Minister’s intention to determine the Adult Minimum
Wage in February 2000 is also noted. This affords the
Commission the opportunity to present its recommendation
at a time which makes it more relevant to the Minister’s con-
siderations than was the case when determinations were made
towards the end of the calendar year.

The Commission is pleased to have received submissions
from the Chamber, the Council and the Association as well as
from the Society of St Vincent de Paul.

In determining the level of the minimum wage, the
Chamber submits that the critical consideration is the impact
on employment levels, unemployment and inflation. On this
basis the Chamber cannot support an increase in the
minimum wage above the level of $346.70 per week.

“The existing rate by international standards is high
in absolute terms and high relative to average earn-
ings. It is recommended that the existing rate remain
unaltered.
The above recommendation results from CCI conclusions
regarding the minimum wage including—

• There are relatively few employees in Western
Australia who receive the Adult Minimum Wage.

• The poorest households in the Western Australia can
be characterised as either not participating in the
labour force or participating but unable to find em-
ployment at the current wage rate.

• The Adult Minimum Wage is not the appropriate in-
strument to address the needs of the poorest
households in the community.

• The social security system not the Adult Minimum
Wage properly addresses issues of minimum living
standards.

• The empirical evidence suggests that minimum wage
earners tend to be distributed among the middle in-
come households.

• The initial mechanism for setting the Adult
Minimum Wage was inadequate as it did not take
into account the effects on the unemployed.

• High minimum wages lead to negative employment
outcomes and may have a negative impact on train-
ing and education.”

(Chamber submission January 2000)
In summary the Council’s position is —

• The difference between the Adult Minimum Wage
($385.40 per week) determined in State Wage Case
proceedings following the National Training Wage
Case and the wage rate determined by the Minister
under the Minimum Conditions of Employment Act
($346.70 per week) creates an unfair distribution of
wages between the lowest paid in this State, that is,
between those on awards and those on workplace
agreements.

• The existing minimum wage of $346.70 per week is
the lowest rate of any state in Australia for employ-
ees in either the deregulated or regulated labour
market.

• The minimum wage (both in the regulated and
deregulated labour market) has assumed a greater
social perspective due to a number of factors. Some
of these factors arise from greater pressure created
for an adequate safety net that arises with the intro-
duction of accelerated change by governments at a
state and federal level. Among these changes have
been—

• cuts to government expenditures;
• increasing deregulation of the labour market;
• reduction of government services through in-

creasing privatisation;
• increasing job insecurity; and
• increasing casualisation of the workforce.

The impact of these policies on low income house-
holds together with the erosion of the social wage
should be taken into account in determining the adult
minimum wage.

• Current levels of unemployment benefits ($351.35
per week for a single person with two children un-
der 13 years and $467.00 per week for a couple with
two children) demonstrates the need for the deter-
mination of the Adult Minimum Wage at the rate of
$385.40 per week.

• A significant increase in the adult minimum wage
will assist in overcoming the disadvantages in earn-
ings being experienced by women in the workforce
in Western Australia. More women than men are paid
the lowest rates of pay.

• Economic growth forecast for 2000 indicates that
an increase in the Adult Minimum Wage to
$385.40 is sustainable. This adjustment would
have little or no impact on unemployment in
Western Australia.

• The rate prescribed under the Minimum Conditions
of Employment Act, 1993 should be determined
annually and as soon as practicable following the
State Wage Case by the Western Australian Indus-
trial Relations Commission. The proposal to defer
further determination of the minimum wage for 18
months following determination proposed in Feb-
ruary 2000 is opposed.

• The rate determined should be fair and reasonable
having regard to a standard which is sufficient for a
worker to belong to and participate in the Western
Australian community.

(Council submission January 2000)



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 174980 W.A.I.G.

The Association’s preferred position is to adjust the exist-
ing minimum wage rate for movements in Average Weekly
Ordinary Time Earnings (AWOTE) for the period from Au-
gust 1998 to August 1999. This results in an increase to the
minimum wage of $8.70 per week. The Association states—

“We consider that this is an appropriate basis of adjust-
ment, at least to the present. If the adjustment is to be
effected at a much later date, that figure may have to be
updated, or an estimate made, on trend projections.
It accordingly follows that we do not support an adjust-
ment based upon the safety net adjustment of $12 per
week, awarded by the Commission in its ‘State Wage Case
—July 1999’, consistent with reasons previously argued.
Finally, it will be recalled that we have previously ob-
served in relation to our constituency in the mining and
hydrocarbons industry that the extent to which the Mini-
mum Rate of Pay is actually applied is negligible. That
remains our belief.”

(The Association submission January 2000)
The Association also notes that prospects for the industry

are positive with improvements in most commodity prices
except gold.

The Society of St Vincent de Paul presented the following
submission for the Commission’s consideration.

“Factors for consideration—
There must be a reasonable margin between the mini-
mum weekly rates of pay and any Newstart Allowances/
Pensions payable. If the allowance or pension plus other
benefits available eg. Parenting Payment or Family
Allowance are equal, or nearly equal to, the minimum
weekly rate of pay, then the incentive is not there to seek
or maintain employment.
Junior rates of pay, i.e. 40% at 15, 50% at 16, etc. should
be reviewed as should apprenticeship award rates. Young
people lucky enough to find employment and develop-
ing a work ethic should not be put in the position where
unemployed friends compare their pay rates and they
become dissatisfied and resentful at having to work for
the same money. It is important to protect and support
young people at this age so that the ‘unemployed syn-
drome’ does not become a culture and lifestyle for the
future. They must not feel that they are being discrimi-
nated against but affirmed in their choice and
understanding reinforced that their earning power will
be far greater in the future once qualified – apprentices
are only trainees and paid as such.

Rates of Pay—
Minimum rates of pay must be established to enable a
person to be able to support and maintain his/her family
with the basic necessities of life – food, clothing and ac-
commodation and to be able to retain their dignity by not
having to approach welfare agencies for emergency re-
lief support. Built into this rate should be a provision for
travelling to and from work.
In addition to the Adult Minimum Wage it is important
that there is a minimum rate of pay for different indus-
tries to reflect the level of skills and training required to
avoid exploitation.
Rates can only be established from statistical informa-
tion based on average prices of food, clothing, rent,
transport, etc. gathered and applied to ‘the average fam-
ily’ and reviewed on a regular basis.”

(Society of St Vincent de Paul
submission January 2000)

The assessment of the Western Australian economy
conducted as part of the Department of Treasury 1999-2000
Mid-Year Review of Public Sector Finances notes that the
current estimate for economic growth in WA in 1999-2000
remains unchanged from the budget forecast of 4.5%. This
follows growth of 2.1% in 1998-1999.

The Department of Treasury notes—
“The outlook is for a strengthening of domestic demand
in the second half of 1999-2000 to be accompanied by a
recovery in external demand. Private consumption is pro-
jected to continue at a healthy pace, while growth in

dwelling investment and the level of business investment
are both forecast to lift. Overall, the domestic economy
is expected to expand by 2.75% in 1999-2000 up from
1.1 in 1998-1999.
The external sector is forecast to contribute 2.25 percent-
age points to growth in 1999-2000, after subtracting 1.0
percentage point from growth in 1998-99. The turnaround
is largely due to the additional production capacity that
will come on stream through the year. Exports from
Murrin Murrin, Bulong, Cawse, Yandicoogina and BHP’s
direct reduced iron plant alone are estimated to contrib-
ute 1.75 percentage points to overall economic growth.
At the same time, Western Australia’s major industrial-
ised export markets continue to grow at a robust pace
while activity in the State’s Asian export markets has re-
bounded strongly.
Reflecting the moderation in domestic demand, employ-
ment growth in Western Australia eased slightly, from
2.7% in 1997-98 to 2.5% in 1998-99, as projected at
budget time. Notably, adjustments in employment tend
to follow changes in domestic demand with a lag. As a
consequence, the decline in domestic demand through
1998-99 will continue to impact on employment growth
into 1999-2000.
Employment has grown at a faster pace than anticipated
at budget time and it is possible that actual employment
in 1999-2000 could exceed the forecast if the current trend
continues. Overall, employment is forecast to grow by
2.0% in 1999-2000, before growth picks up to 2.75% in
2000-01 and around 3.0% per annum in 2001-02 and
2002-03.
Modest employment growth is expected to lead to a steady
decline in the unemployment rate from 7.0% in 1998-99,
to 6.5% in 2000-01. The expected strengthening in em-
ployment growth in 2000-01 should lead to an increase
in labour force participation, which will dampen the im-
pact of further increases in employment on the
unemployment rate.
Consumer price inflation continues to remain subdued
and within the Reserve Bank of Australia’s target range
of 2.0% to 3.0%. Consumer price growth is forecast to
increase to 3.0% to 2000-01. This excludes any additional
increase in prices associated with the introduction of the
tax reform package. The Commonwealth has estimated
that the introduction of the tax package will add 2.75
percentage points to price growth in 2000-01. It is antici-
pated that the magnitude of price growth resulting from
the introduction of the tax reform package will be fairly
uniform across the states and nationally. Over the me-
dium term, consumer price inflation is expected to ease
back into the Reserve Bank’s target range.
Forecasts of a range of major economic aggregates are
included in Table 1, which also highlights differences
between budget estimates and actual outcomes.

TABLE 1
Estimate Forecast

1998-99 1999-00 2000-01 2001-02 2002-03

% % % % %

Real Economic Growth 2.1 4.5 5.0 5.0 5.0
(GSP) (3.25)

State Final Demand 1.1 2.75 4.5 4.5 4.5
(0.75)

Employment Growth 2.5 2.0 2.75 3.25 3.25
(2.5)

Unemployment Rate 7.0 6.75 6.5 6.25 6.25
 (7.0)

Wages Growth 1.1 3.5 3.75 3.25 3.25
(3.25)

GSP Implicit Price 0.0 2.25 2.5 2.25 2.25
Deflator (2.0)

Consumer Price Index –0.2 2.25 3.0 2.5 2.5
(–0.25)

1998-99 Budget projections shown in parentheses. All forecasts for
1999-2000 and beyond are unchanged from budget time.

(Department of Treasury)
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Key points from the ‘Western Australian Labour Econom-
ics Bulletin – December 1999 Quarter’ identify that—

• The strong labour market conditions recorded in the
September quarter have continued throughout the
December quarter. This is due to the ongoing
strengthening of the international domestic econom-
ics.

• The growth in the economy and the labour market
was accompanied by only modest inflation and wage
growth.

• The outlook for the future remains optimistic with
growth expected to continue.

• The inflation rate for Perth was 0.7% (seasonally
adjusted) in the December 1999 quarter. This fol-
lows increases of 0.9% to 0.8% in the September
and June quarters respectively. The annual rate of
inflation for Perth was 2.1% compared with the na-
tional rate of 1.8%.

• In December 1999, WA recorded the lowest unem-
ployment rate of all States at 6.1%. The national rate
was 7%.
Youth unemployment in WA was 19.2%, signifi-
cantly less than the other States and the national rate
of 25%.

• Employment in WA increased to a record level at
928,400. This reflects participation rate of 67%, well
above the national rate of 63.6%.

• Average Weekly Ordinary Time Earnings (AWOTE)
was $760.00 per week for the August 1999 quarter.
This was higher than the national figure ($753.20
per week) and the second highest of the States.
Growth of AWOTE in WA over the August quarter
slowed significantly to 0.1% down from 3.1% in the
May quarter 1999. The national figure for the quar-
terly change over the August quarter was 0.3%.

• The Wage Cost Index for WA employees increased
by 0.7% in the September 1999 quarter compared
with the Australian figure of 0.9%.

• Federal Certified Agreements show moderate out-
comes with an average annualised increase of 3.5%
for new agreements and 3.8% for all current agree-
ments for the September 1999 quarter.

(Western Australian Labour Economics Bulletin—
December 1999 Quarter. Department of Productivity and
Labour Relations)

In discharging its statutory function under the Minimum
Conditions of Employment Act, 1993 in May 1999, the
Commission noted—

We consider that on equity grounds and having regard to
the low inflation environment projected for 1999-2000
that those on the adult minimum wage should receive an
increase in the rate commensurate with wage outcomes
generally. Over the past two years annual full time ordi-
nary time earnings growth has averaged around 4%.
As noted above, wage outcomes under workplace agree-
ments and enterprise bargaining have remained around
3.5% to 4%. This, it is noted, is consistent with projected
aggregate productivity growth.
A 4% increase in the adult minimum wage would in-
crease the existing rate by $13.82 per week to $360.50
(rounded) per week. We consider that this increase is sus-
tainable in the present economic climate and will not be
prejudicial to employment growth.”

It is noted that wages growth for 1998-1999 has now been
estimated at 1.1%, well below the 3.25% forecast for the West-
ern Australian economy by the Department of Treasury in the
1999-2000 Budget Summary and Financial Strategy (Budget
Paper Number 3). However, when initial projections were made
there were differences between the growth in average weekly
earnings and average weekly ordinary time earnings which
may have in part been due to the increased use of workplace
and enterprise agreements.

In some instances agreements trade off overtime pay for an
increase in ordinary time pay. This would have the effect of
increasing ordinary time pay without any significant impact

on total pay. Treasury estimates are based on average weekly
earnings. When this once-off effect works through the wage
determination process, the trend of wage growth is expected
to converge at around 3.25% over the medium term. (Refer
Budget Paper Number 3 at p.44)

The forecasts for wages growth in 1999-00 and 2000-01 by
the Department of Treasury in the 1999-2000 Mid Year
Review remain at 3.5% and 3.75% respectively. It is noted
that within the public sector the State Government is project-
ing wage outcomes of between 3%—6% over the two financial
years 1999-00 and 2000-01. (Refer to Public Sector Wages
Policy and Workplace Bargaining Guidelines 1999-2001)

Any consideration of the economic impact of an adjustment
to the adult minimum wage is bedevilled by determination of
the issue of to whom it applies in Western Australia. The
Chamber provided some insight into the situation in this State
through a small survey of its members.

“The results indicate (to the extent that the sample is rep-
resentative) that very few people in Western Australia
receive the minimum wage. CCI identified 34 awards at
or below the statutory minimum. Of the 342 employers
who receive those awards, only 3 employers had some
employees on the minimum wage.
As may be expected, the employees receiving the mini-
mum wage were low skilled and, in two instances, the
industry in which they operated is highly seasonal. Such
a survey is only indicative but does tend to suggest that
most employees in Western Australia generally pay em-
ployees more than the statutory minimum wage.
The household characteristics of those in the lowest in-
come quintile are that more than half were purchasing or
owned their home. Around one third lived alone, one fifth
were a couple and around a quarter had dependent chil-
dren.
This profile indicates a number of points: where they are
employed even the lowest households have income lev-
els well above the poorest in the community; having a
job will lead to higher household income and a higher
standard of living; a large proportion of the households
in this group live alone or as a couple without dependents
and are either buying or own their own home.”

(Chamber submission January 2000)
Other information on the number of employees affected by

the Adult Minimum Wage set out in the Minimum Weekly
Rates of Pay Order was made available to the Commission in
May 1999 by the Policy and Legislation Division of the
Department of Productivity and Labour Relations. From data
drawn from an unpublished May 1998 ABS Survey of
Employees and Hours it is estimated that there are approxi-
mately 15,000 employees (including those in full time and
part time employment) to whom the adult minimum wage has
application. It is appreciated that the conclusion extrapolated
from the survey data must be treated cautiously. However the
information was prepared to present a general overview of the
extent to which wage rates under the Minimum Conditions of
Employment Act, 1993 have application in the community. It
makes no claim to anything else.

The availability of information to address the needs of em-
ployees under the determination of the Minimum Wage is just
as difficult.

The most recent ABS Household Expenditure Survey was
conducted in 1993-94. That provided the data from which
Professor Plowman’s “needs based” model was developed.
While that report served the purpose of setting a level from
which a minimum wage was established in 1996, it has not
been reviewed to accommodate changes in patterns of expendi-
ture. Fundamental issues such as the extent to which income
influences expenditure and the failure to address the needs of
the unemployed have been raised from time to time against
the “needs based model” (Refer to AIRC Safety Net Review –
Wages, April 1997 Print P1997). Furthermore the extent to
which the range of items of household expenditure can be
supplemented and affected by transfer payments under fam-
ily allowances is not clear under this model.

In the absence of acceptable data on the incidence of the
adult minimum wage in Western Australia and current mod-
els of needs and expenditure patterns of lower paid employees,
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consideration of whether the minimum wage under the Mini-
mum Conditions of Employment Act 1993 should be adjusted
must be made within the context of the existing economic
environment and the best available forecasts for the period in
which the determination is to operate.

Australia’s current economic expansion has lasted longer
than those which occurred in the 1970s and 1980s. There have
been 35 quarters of growth to September 1999. Average GDP
growth has been 4.1%. Indications are that this expansion has
a long way to go and could rival the periods experienced in
the 1950s and 1960s (Refer to ‘Managing the Expansion’ – IJ
Macfarlane, Governor Reserve Bank of Australia, 11 Febru-
ary 2000).

The outlook for Western Australia is one of cautious opti-
mism. In 1999-2000 economic growth should resume levels
exceeding the national average. The State will continue to lead
the nation in attaining lower levels of unemployment although
increasing participation in the labour market will act to dampen
further improvement in the unemployment rate. Consumer
price inflation has remained subdued and within the Reserve
Bank of Australia’s target range of 2.0% to 3.0%.

Nationally, labour productivity increased by 2.1% over the
year to the June quarter 1999 and has maintained an average
growth rate of 2.4% during the course of the 1990s economic
expansion to date (Refer to Semi-Annual Statement on Mon-
etary Policy – Reserve Bank of Australia Bulletin, November
1999).

The determination of the Adult Minimum Wage under the
Minimum Conditions of Employment Act, 1993 is a matter
of judgment. The rate determined must satisfy perceptions of
equity just as the Council has stated. Although, on all the evi-
dence available, the incidence of the statutory minimum wage
is low, employees being remunerated at or marginally above
the rate of $346.70 per week must identify with the rest of the
community. In our view it is unacceptable to leave the adult
minimum wage at the level that was established in December
1998 and with the prospect of no further consideration until
August 2001.

General community wage movements and projected wage
outcomes within an environment which has consumer price
growth of between 2% and 3%, enable an adjustment in the
order of 6% at this time without a threat to employment or
inflation. The rate of $368.00 per week (rounded) will not in
our view act as a disincentive to employment. We so recom-
mend.

By the Commission,
(Sgd.) W.S. COLEMAN,

[L.S.] Chief Commissioner.

PRESIDENT—
Matters dealt with—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

City of Geraldton
Applicant

and

David John Cooling
Respondent.

No PRES 4 of 2000.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

27 April 2000.
Reasons for Decision.

THE PRESIDENT: This is an application by the abovenamed
applicant, the City of Geraldton, pursuant to s.49(11) of the

Industrial Relations Act 1979 (as amended) (hereinafter re-
ferred to as “the Act”), for a stay of the operation of Orders 2
and 3 of the orders issued by the Commission, constituted by
a single Commissioner, on 15 March 2000 in application No
2151 of 1997. The application for the stay of operation of
Order 2, only, was pursued at the hearing.

The Commissioner, having found that the abovenamed re-
spondent, Mr David John Cooling, had been unfairly dismissed
by the applicant, ordered, inter alia, that the applicant pay the
respondent a sum of money equal to that which he would have
earned had he not been dismissed less the monies earned by
him since his dismissal.

For convenience, since the whole of the order was the sub-
ject of submissions in this matter, I reproduce, formal parts
omitted, the order of Commissioner Beech of 15 March
2000—

“1. THAT the City of Geraldton reinstate David John
Cooling to a position within the City’s outside
workforce at the same classification and on the same
terms and conditions which applied to his employ-
ment immediately prior to his dismissal.

2. THAT the City of Geraldton pay David John Cool-
ing a sum of money equal to the wages he would
have earned had he not been dismissed, less the
monies earned by him since his dismissal.

3. THAT liberty is reserved to either party for 14 days
from the date of this Order in the event the parties
are unable to agree on the sum referred to in Order
2. above.”

The appeal is against the decision of Commissioner Cawley,
given on 8 July 1999 and the decision of Commissioner Beech
to which I have already referred, in application No 2151 of
1997.

Commissioner Cawley’s decision was the subject of rea-
sons dated 8 July 1999 and those reasons led to a
conclusion that there was jurisdiction in the Commission,
constituted by a single Commissioner, to hear and deter-
mine the matter and that the applicant (the respondent in
these proceedings) had been unfairly dismissed. Because
Commissioner Cawley then retired and resigned the Com-
mission, the matter was then, it would appear, allocated
to Commissioner Beech who went on to hear and deter-
mine the question of remedy.

The grounds of appeal are, to paraphrase it, that Commis-
sioner Cawley erred in concluding that there was jurisdiction
to deal with the matter, since the applicant at first instance,
Mr Cooling, was covered by a Federal award, and the Com-
mission at second instance (Commissioner Beech) erred in
making orders 2 and 3 providing for the payment of a sum of
money equal to wages that Mr Cooling would have earned
would he not have been dismissed, less the monies earned by
him since his dismissal, when there was no power in the Act
for the Commission to make such orders.

I am satisfied that the abovenamed applicant had sufficient
interest to enable it to make this application since it was a
party at first instance.

The appeal against the decision of Commissioner Cawley
was not validly instituted. That is obviously the case because
there is no written decision against which to appeal, as is re-
quired by s.35 and s.36 of the Act and, therefore, no statutorily
valid decision. The decision of Commissioner Cawley consti-
tutes a finding, as that is defined in s.7 of the Act. Accordingly,
the appeal could not be said to be validly instituted, as against
the findings of Commissioner Cawley.

Because of that, I am therefore also doubtful that there could
be an appeal validly instituted against Commissioner Beech’s
decision, but I do not judge that finally here.

The principles to be applied in deciding applications for a
stay are well settled in this Commission. Some of those deci-
sions of the President are Gawooleng Dawang Inc v Lupton
and Others 72 WAIG 1310, Director General of the Ministry
for Culture and the Arts v CSA and Others 79 WAIG 670,
Ascot Inn v Parfett 74 WAIG 1237 and Toscana WA Pty Ltd v
WABLPPU 79 WAIG 1247.

1. It is for the applicant for a stay to establish that it
should be granted.
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2. The underlying principle is that a successful “liti-
gant” should not be lightly deprived of the fruits of
his/her litigation.

3. On reflection, I am of opinion that such a notion is
synonymous with the concept that the applicant prove
exceptional circumstances.

4. The relevant considerations will include the inter-
ests prescribed in s.26(1)(c) and sometimes
s.26(1)(d) of the Act.

5. (a) S.26(1)(a) of the Act will govern a considera-
tion of a s.49(11) application.

(b) It will be necessary for the applicant to estab-
lish that the balance of convenience favours
him/her and that there is a serious issue to be
tried.

ISSUE TO BE TRIED
The question arose as to whether there was a serious issue

to be tried.
It was the core of the submissions for the applicant that there

was a serious issue to be tried because, as a matter of law, the
Commission had no power to order the payment of compen-
sation for the period between the date of the unfair dismissal
and the reinstatement of the respondent. It was common ground
that the respondent had been, subsequent to the order, rein-
stated.

The submission for the applicant was really this—
1. S.23A of the Act prohibits the Commission from

making an order under s.23A(1)(ba) for compensa-
tion where it has made an order to reinstate or
re-employ a complainant.

2. The same situation attains, where the employer has
agreed to pay the compensation instead of reinstat-
ing or re-employing a complainant.

3. There is no power in s.23A(1) of the Act to order the
payment of that amount, in any event, because
s.23A(1)(ba), at least, are mutually exclusive.
Further, s.23A(1)(a) and (c) of the Act cannot assist
the applicant.

The crux of the submission for the respondent was that this
question of power was not raised at first instance and that, in
any event, there is power in s.23A(1) of the Act to order the
payment ordered by the Commission at first instance, because
it was not compensation.

In my opinion, there is a serious issue to be tried as to the
interpretation and construction of s.23A of the Act and the
powers which it confers and conferred in this instance. It is
not necessary for me to deal with the matter further than that,
suffice it to say that the arguments which were raised suffi-
ciently identified the issue to be tried and it is an issue of
some seriousness.

BALANCE OF CONVENIENCE
I now turn to the balance of convenience. Without objection

and without challenge or cross-examination, an affidavit was
filed and admitted into evidence, sworn by Mr Christopher
John Aldred, the Chief Executive Officer of the City of
Geraldton. In that affidavit, Mr Aldred deposes that he has a
genuine and reasonable concern that, if the retrospective
backpay, ordered by the Commission in Orders 2 and 3 of the
orders which are the subject of appeal No FBA 19 of 2000, is
paid to the respondent, then the applicant will have consider-
able difficulty in recovering that backpay if the applicant is
later successful with its appeal.

He also states in his affidavit that there is no knowledge in
Mr Aldred of the respondent’s financial position and, in par-
ticular, his “non-liquid” assets.

He further deposes as follows. The ordered payment is a
single transfer of cash, which is easily and immediately trans-
ferable and, should the applicant be forced to make this
payment, the monies could be similarly transferred wherever
the respondent decides. Further, the size of the payment is
such that recovery by any method other than immediate re-
fund would be administratively difficult and costly. However,
in order to acknowledge the principle that a successful liti-
gant is entitled to the fruits of his or her “litigation”, the
applicant, he says, is willing to make an immediate payment

equivalent to six months’ back pay with the remainder of the
ordered amount, namely from 24 October 1997, to be depos-
ited into an interest bearing account until the appeal is heard.

For the respondent, it was submitted that the balance of con-
venience favoured him.

In particular, the dismissal had occurred on 24 October 1997
which is now over two and a half years ago.

Further, it was submitted that the respondent had suffered
financial hardship because of his dismissal which, as I under-
stood the submission, should not be prolonged, and that there
was no evidence that he would be unable to repay the back
pay money, particularly since he had now been reinstated in
his employment. (It was common ground that this had oc-
curred.) To further delay the time of payment would accentuate
his hardship.

In my opinion, the concession on the part of the applicant
that a quantity of monies ought to be paid is some admission
of hardship or, at least, a recognition of the need to pay mon-
ies. It was not so expressed, but it is open to that interpretation
and, indeed, redounds to the applicant’s credit.

Whilst I am of the view that there is indeed a serious issue
to be tried, the fact that the respondent is now in employment
with the applicant and that two and a half years have expired
since his dismissal, lead me to the view that the balance of
convenience lies with the respondent. That is corroborated by
the fact that his interests require that he receive the monies
after this time and after the uncontroverted evidence of the
hardship which he has endured. I emphasise, however, that
two and a half years is hardship in itself and puts the balance
of convenience squarely with the respondent.

Further, I am not at all persuaded that recovery of the mon-
ies is at all difficult, particularly since the applicant is happy
to pay six months’ worth of wages to him in any event which
would not be an insubstantial amount.

I note that the quantum to be paid has not yet been ascer-
tained by the Commission at first instance and that is another
reason why there will, no doubt, be some further delay in
payment, in any event.

CONCLUSION
For those reasons, I am not satisfied that it has been estab-

lished that there ought to be a stay of the operation of the
decision. I am not satisfied that the balance of convenience
lies with the applicant. The circumstances are not so excep-
tional as to warrant my interference.

The interests of the respondent, for those reasons, override
those of the applicant. The equity, good conscience and the
substantial merits of the case are with the respondent. I will
dismiss the application.

Order accordingly
APPEARANCES: Mr S R Edwards (of Counsel), by leave,

on behalf of the applicant.
Mr A D Gill (of Counsel), by leave, on behalf of the re-

spondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

City of Geraldton
Applicant

and

David John Cooling
Respondent.

No PRES 4 of 2000.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

27 April 2000.
Order.

This matter having come on for hearing before me on the 26th
day of April 2000, and having heard Mr S R Edwards (of
Counsel), by leave, on behalf of the applicant and Mr A D
Gill (of Counsel), by leave, on behalf of the respondent, and I
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having reserved my decision on the matter, and reasons for
decision being delivered on the 27th day of April 2000 wherein
I found that the application should be dismissed, it is this day,
the 27th day of April 2000, ordered that application No PRES
4 of 2000 be and is hereby dismissed.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

East Kimberley Aboriginal Medical Service

(Applicant)

and

The Australian Nursing Federation, Industrial Union of
Workers Perth

(Respondent)

No PRES 2 of 2000.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

3 April 2000.

Reasons for Decision.
THE PRESIDENT: This is an application by the applicant
employer for a stay of the operation of the whole of the order
made by a single Commissioner on 2 March 2000 in matter
No CR 172 of 1998.

I was satisfied that the applicant, as respondent at first in-
stance and being a party to the application at first instance,
has sufficient interest to enable it to make the appeal.

I was also satisfied that an appeal had been instituted pursu-
ant to the filing of the application herein pursuant to s.49(11)
of the Industrial Relations Act 1979 (as amended) (hereinaf-
ter referred to as “the Act”).

Outlines of submissions were filed on behalf of both par-
ties, although there was no appearance on behalf of the
respondent.

Significantly, the respondent’s officer, Mr Adam Dzieciol,
submitted in his outline of submissions that the respondent
did not object to the application but did not consent to it.

The appeal, which was instituted, was against an order based
on a declaration that a Ms Julie Ann Darling was unfairly
dismissed from her employment by the respondent on or about
28 April 1998 and ordered that she be paid the sum of
$22,210.00.

I apply principles laid down in Gawooleng Dawang Inc v
Lupton and Others 72 WAIG 1310 and in all subsequently
decided cases, to be applied in relation to s.49(11) applica-
tions. In my opinion, there is a serious issue to be tried because,
as alleged upon appeal—

(a) A serious issue arises as to whether the Commis-
sioner should have found that Ms Darling was on
probation at the time of her dismissal, and whether
the Commissioner erred in a number of findings on
the question of Ms Darling’s alleged probationary
employment, particularly having regard to the ques-
tion of the fairness of the dismissal.

(b) It is not at all clear, at first blush, that the Commis-
sioner gave sufficient reasons for the quantum of
compensation assessed and ordered to be paid, or
that the Commissioner took into account all relevant
factors in exercising that discretion.

(I should add that it was somewhat strongly established that
there was a serious issue to be tried.)

Next, it was asserted and submitted that the balance of con-
venience favoured the applicant because—

(a) There was neither a consent or objection to the ap-
plication for a stay and, therefore, given that there
was an opportunity to oppose the stay, indicated that
the balance of convenience was in favour of grant-
ing the stay.

(b) The applicant is a fully funded medical service. In
particular, the payment of $22,210.00 would create
hardship when the fortnightly wages bill is about
$30,000.00.

(c) The prospect of not being able to recover that amount
quickly in the event that the appeal was successful.

In the normal course of events, I would not regard the finan-
cial difficulties as at all relevant. However, in the circumstances
of this case, I do, because of the lack of objection, nor, simi-
larly, I would not regard the prospect that the amount ordered
to be paid might not be recovered with alacrity as relevant,
but, for the same reason, I do in this case.

I am, therefore, satisfied that the balance of convenience
lies with the applicant, particularly in circumstances where
the question of quantum is so seriously in issue on appeal.

Having regard, too, to s.26(1)(a) and (c) of the Act and the
above factors, I was satisfied that a stay should be granted and
I did so.

APPEARANCES: Mr P G Robertson, as agent, on behalf
of the applicant.
No appearance by or on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

East Kimberley Aboriginal Medical Service

(Applicant)

and

The Australian Nursing Federation, Industrial Union of
Workers Perth

(Respondent)

No PRES 2 of 2000.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

31 March 2000.

Order.
This matter having come on for hearing before me on the

31st day of March 2000, and having heard Mr P G Robertson,
as agent, on behalf of the applicant and there being no appear-
ance by or on behalf of the respondent and having determined
that my reasons for decision will issue at a future date, and the
applicant herein having consented to waive the requirements
of s.35 of the Industrial Relations Act 1979 (as amended) (here-
inafter referred to as “the Act”) it is this day, the 31st day of
March 2000, ordered and declared as follows—

(1) THAT the applicant has a sufficient interest as re-
quired by s.49(11) of the Act and was therefore
entitled to apply for the orders which appear here-
under.

(2) THAT appeal No FBA 16 of 2000 has been insti-
tuted within the meaning of s.49(11) of the Act.

(3) THAT the order made by the Commission on the
2nd day of March 2000 in application No CR172 of
1998 be and is hereby wholly stayed pending the
hearing and determination of appeal No FBA 16 of
2000, or until further order.

(4) THAT there be liberty to apply.
(Sgd.) P.J. SHARKEY,

[L.S.] President.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Food Preservers’ Union of Western Australia, Union of
Workers

(Applicant)

and

Erlinda Truslove and Abelina Gonzales

(Respondents)

No PRES 6 of 2000.

BEFORE HIS HONOUR THE PRESIDENT
P.J. SHARKEY.

19 April 2000.
Reasons for Decision.

THE PRESIDENT: This is an application by the Food Pre-
servers’ Union of Western Australia, Union of Workers
(hereinafter referred to as “the FPU”) of 82 Beaufort Street,
Perth, an organisation as that is defined in s.7 of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to as
“the Act”), which seeks the following orders (as amended by
leave at the hearing)—

“1. Pursuant to section 92(4), Erlinda Truslove be pun-
ished for contempt of the Full Bench of the
Commission.

2. Pursuant to section 92(4), Abelina Gonzales be pun-
ished for contempt of the Full Bench of the
Commission.”

The grounds on which the application is made, as amended
by leave upon the hearing of the matter, are as follows—

“1. On Friday, 17 March 2000, Lolita Jones signed a
proof of evidence on behalf of the Food Preservers
Unon of Western Australia, Union of Workers (“the
FPU”) in these proceedings, which proof of evidence
was served upon the solicitor for the Automotive,
Food, Metals, Engineering, Printing and Kindred
Industries Union of Workers—Western Australian
Branch (“the Applicant”) on that day.

2. On Tuesday, 21 March 2000, Abelina Gonzales har-
assed and/or intimidated Ms Jones in that Abelina
Gonzales said to Ms Jones “may araw din yan sa
akin”, which is Tagalog, Ms Jones’ native Pilipino
language, and means “I’ll get over you one day”.

2A. On Tuesday, 21 March 2000, Erlinda Truslove har-
assed and/or intimidated Ms Jones in that Erlinda
Truslove said to Ms Jones “pahingi ng kutsilyo gusto
kong pumatay ng tao”, which is Tagalog, Ms Jones’
native Pilipino language, and means “give me the
knife, I want to kill somebody”.

2B. In the alternative to 2A above, Erlinda Truslove said
the words referred to therein to a group of 5 per-
sons, including Ms Jones, 3 of whom had signed
proofs of evidence on behalf of the FPU in these
proceedings.

3. On Wednesday, 22 March 2000, Abelina Gonzales
further harassed and/or intimidated Ms Jones in that
Abelina Gonzales said to Ms Jones “true colours”.

4. Abelina Gonzales harassed and/or intimidated Ms
Jones as referred to in paragraphs 2 and 3 above
because Ms Jones signed a proof of evidence on
behalf of the FPU in these proceedings.

5. In the alternative to paragraph 4 above, Abelina
Gonzales harassed and/or intimidated Ms Jones as
referred to in paragraphs 2 and 3 above knowing
that Ms Jones had signed a proof of evidence on
behalf of the FPU in these proceedings.

6. Erlinda Truslove harassed and/or intimidated Ms
Jones as referred to in paragraph 2A alternatively
2B above because Ms Jones signed a proof of evi-
dence on behalf of the FPU in these proceedings.

7. In the alternative to paragraph 6 above, Erlinda
Truslove harassed and/or intimidated Ms Jones as
referred to in paragraph 2A alternatively 2B above
knowing that Ms Jones had signed a proof of evi-
dence on behalf of the FPU in these proceedings.”

Essentially, it is alleged that Ms Gonzales and Ms Truslove
harassed and/or intimidated Ms Lolita Jones because she
signed a proof of evidence on behalf of the FPU in those pro-
ceedings.

It is, of course, common ground and a matter of record in
this Commission that the Full Bench currently has before it
an application by The Automotive, Food, Metals, Engineer-
ing, Printing and Kindred Industries Union of
Workers—Western Australian Branch (hereinafter referred to
as “the AFMEPKIU”) seeking, pursuant to s.72A of the Act,
exclusive coverage of employees at Inghams Limited (herein-
after referred to as “Inghams”) in Osborne Park, where the
respondents are employed, as against the FPU (see applica-
tion No FBM 1 of 2000). The FPU has been given an
opportunity to be heard in those proceedings, as have Inghams,
pursuant to s.72A(5) of the Act.

PARTICULARS
It was alleged in the respondents’ answer that there were

insufficient particulars of the allegations of contempt. How-
ever, after leave to amend was granted, that submission was
not pressed. The application was heard in open court.

THE ANSWER
The respondent has filed an answer in the matter in which

the following is stated, inter alia—
1. Each of the respondents pleads not guilty to the

charges.
2. Each respondent seeks an order that the application

be dismissed on the grounds that the application is
not validly brought and, further, that there is no case
to answer.

3. Each respondent seeks an order that the time for fil-
ing affidavits in reply be extended until five days
after their submission that there is no case to answer
has been heard and determined.

S.92(4) of the Act reads as follows—
“The President, in the exercise of the jurisdiction con-

ferred on him by this Act and when presiding on the Full
Bench or sitting or acting alone, has and may exercise
like powers as are conferred on the Court by this sec-
tion.”

The grounds alleged in the answer for dismissal of the ap-
plication are as follows—

1. S.92(4) of the Act is directed at contempt of the Presi-
dent alone and not the Commission generally and
the powers conferred on the President are like pow-
ers as are conferred on the court.

2. The power conferred on the President is the power
to punish contempts of his power and authority and
not that of the Commission generally. This conclu-
sion is reinforced by the fact that s.101 of the Act
was repealed in 1984.

3. As the application alleges contempt of the Full Bench
and not of the President, it ought to be dismissed on
this ground alone.

4. It is alleged that the contempt of the Full Bench by
way of harassment and/or intimidation of Lolita
Jones by reason of her signing a proof of evidence
on behalf of the FPU is not sufficiently particular-
ised. Therefore, the application ought to be dismissed
on this ground alone. There is cited “Civil Proce-
dure Western Australia” by Seaman, Volume 1 at
55.4.31 and 55.5.1.

5. The contempt jurisdiction must be exercised with
caution (see R v West Australian Newspaper Hold-
ings Ltd and Others; ex parte Director of Public
Prosecutions (WA) (1995) 16 WAR 508 at 533).

6. The standard of proof is beyond reasonable doubt
(see Witham v Holloway (1995) 183 CLR 525).

7. It is also submitted that the evidence on which the
court determines a matter must be admissible evi-
dence and that, therefore, hearsay evidence ought to
be excluded unless the evidence falls within one of
the exceptions to the rule (see “Civil Procedure West-
ern Australia” (op cit) Volume 1 at 55.4.36).
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8. It is submitted that the following hearsay evidence
and speculative, scandalous or prejudicial material
from the affidavits requires removal of the follow-
ing—

(a) The affidavit of Andrew John Vitolins: para-
graphs 5, 9, 12, 14, 16 and 18.

(b) The affidavit of Lolita Jones: paragraphs 7, 9,
10, 12, 13, 14 and 16.

(c) The affidavit of Martin David Cuerden: para-
graphs 5 and 6.

(d) The affidavit of Elizabeth Magtuto: paragraphs
4, 5, 12, 13, 14, 15, 16, 19, 25, 27, 31 and 34.

9. Once that evidence is removed, it is submitted that
one cannot possibly sustain the charges of contempt
beyond reasonable doubt and that the application
should be dismissed because there is no case to an-
swer on the evidence.

THE EVIDENCE
The applicant filed a number of affidavits in support of the

application. These are—
1. An affidavit by Martin David Cuerden, a legal prac-

titioner, sworn on 29 March 2000.
2. An affidavit by Andrew John Vitolins, a union or-

ganiser employed by the FPU, sworn on 29 March
2000.

3. An affidavit by Lolita Jones sworn on 29 March
2000.

4. An affidavit by Elizabeth Magtuto sworn on 4 April
2000.

DIRECTIONS
It was submitted on behalf of the respondents that the direc-

tions of the President made on 30 March 2000 requiring the
respondents to file any answering affidavits by 6 April 2000,
which is prior to the hearing, potentially infringe the respond-
ents’ rights to silence or their privilege against
self-incrimination.

The proper direction, so the submission went, was that the
respondent file any answering affidavits after the submission
of no case to answer had been heard and determined.

That submission was opposed and reference was made to R
v WA Newspaper Holdings Ltd and Others; ex parte DPP(WA)
(op cit) at pages 509-514. Upon a fair reading of that author-
ity and, in particular at pages 513-514, it is quite clear that the
reasons for judgment of Malcolm CJ in that case (with whom
Franklyn and Walsh JJ agreed) recognise that there is a poten-
tial prejudice to contemnors if they are required to file affidavits
in answer to charges of contempt before the question whether
there is a case to answer has been decided.

Accordingly, I varied the direction to the respondents to file
and serve any affidavits in answer to the allegations of con-
tempt, so that the same should be filed and served within five
days after there was a decision made that there was a case to
answer.

PLEA OF NOT GUILTY
The plea of not guilty on the part of both respondents, who

were present in court, was confirmed by their counsel.

JURISDICTION
A question of jurisdiction arose. The crux of the submis-

sion for the respondent was that contempt of the Full Bench,
as pleaded as an offence or at all, did not exist under the Act.
There was only contempt of the President. This was a view
fortified, it was submitted, by repealing s.101 of the 1979 Act
in 1984, to remove the jurisdiction in contempt of other mem-
bers of the Commission.

As against that, it was submitted that contempt of the Com-
mission was alleged and that jurisdiction was conferred on
the President to deal with it.

The President—
“in the exercise of the jurisdiction conferred on him by
the Act, and when presiding on the Full Bench or sitting
or acting alone, has and may exercise like powers as are
conferred on the Court by this section (s.92(4) of the
Act)”.

The “Court” is defined in s.7 of the Act to mean—
“The Western Australian Industrial Appeal Court contin-
ued and constituted under this Act”.

The Court has conferred on it, by s.92(1) of the Act—
“the same power to punish contempts of its power and
authority as has the Supreme Court in respect of
contempts of Court, and without prejudicing the gener-
ality of the power, where the Court considers that a
contempt may be appropriately punished by a fine, it may
inflict a fine.”

S.92(2) of the Act provides that—
“A person who counsels, procures, aids, abets, instigates,
or incites a contempt of the Court is deemed to have com-
mitted a contempt and shall be punishable accordingly.”

Further, by s.92(3) of the Act—
“A person who, by act or omission, contravenes an order
made by the Court in the exercise of authority conferred
by this Act, commits a contempt of the Court.”

Thus, the President has in contempt the powers conferred
by s.92(1) to (3) of the Act on the Court. Because of the exist-
ence of s.84A of the Act, the extent of the President’s power
to punish for contempt, constituted by breach of a non-com-
pliance with orders of the Commission, is as yet undetermined.
It is not necessary to determine that extent in this proceed-
ings.

To determine the President’s power to punish for contempt,
one must examine the powers of the Supreme Court and s.92(4)
of the Act.

The powers in contempt of the Supreme Court include the
inherent powers of the Supreme Court. There is conferred on
the Court, namely the Industrial Appeal Court, the same pow-
ers as has the Supreme Court, and the President has like powers
as are conferred on the Court. Thus, it would seem that the
President can exercise the inherent powers of the Supreme
Court in contempt, as well as all of the other powers of that
Court.

The President has also, by s.92(4) of the Act, the powers to
issue a warrant for arrest for a contempt and the powers to
punish contained in Order 55(2) and 55(3) of the Rules of the
Supreme Court (hereinafter referred to as “RSC”).

Contempt, as a matter of law, is any act which is calculated
to interfere with the course of justice (see Attorney-General v
Butterworth and Others [1963] 1QB 696 at 723 and [1962] 3
All ER 326 at 332) and includes contempt in the face of the
Court, as well as the other forms of contempt referred to in
“Civil Procedure Western Australia” (op cit) at pages 10873-
10876).

Suffice to say that the President, on a proper construction of
the section, can hear and determine this matter sitting alone.
Again, it is not necessary to decide that question in these pro-
ceedings.

Mr Schapper, for the respondents, submitted that the Presi-
dent was not restricted to the exercise of the jurisdiction in
contempt when actually presiding on the Full Bench, in a case
such as this. It was not, indeed, submitted by either party that,
in this case, the President could not exercise his jurisdiction
in contempt, even when the Full Bench was involved, when
sitting alone.

It seems to me that, whilst the President would obviously
exercise powers in contempt in relation to contempts in the
face of the Full Bench whilst presiding on the Full Bench, he
may exercise powers in contempt which relate to the contempt
of the Commission and, in this case, the Full Bench and may
sit alone to hear any such charge.

It is, therefore, within the jurisdiction of the President, sit-
ting alone, to hear and determine this application.

PRINCIPLES
I wish to outline a number of principles which apply to con-

tempt proceedings in this Commission.
  1. (a) Order 55(RSC) provides for committal for

contempt of court which may be made only
by the Full Court.

(b) S.92(4) of the Act provides that the President
has power to punish for contempt, as I have
observed.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.1756

2. Order 55(3)(RSC) provides for contempt in the face
of the court and what might occur. Plainly, the Presi-
dent has the power.

3. Order 55(4)(RSC) provides that applications for pun-
ishment for contempt must be made by a motion on
notice to the contemnor for an order that he be com-
mitted to prison for his contempt. In this
Commission, the originating procedure is an appli-
cation.

4. Order 55(5)(RSC) provides that the notice of mo-
tion or summons (as the case may be) must specify
the contempt of the contemnor who is alleged to be
guilty and the proceedings, if any, in which the con-
tempt is alleged to have been committed, if any.

5. In the Supreme Court, where a notice of motion for
punishment for contempt of court has been filed or
proceedings for punishment of contempt have been
commenced, and it appears to the court that the con-
temnor is likely to abscond or otherwise withdraw
himself/herself from the jurisdiction of the court, the
court may issue a warrant for the arrest of the con-
temnor and his detention in custody. By virtue of
s.92(4) of the act, the President would have that
power.

 6. (a) Order 55(7)(RSC) – The Court may punish
the contempt of court by committal of the con-
temnor to prison or by imposing a fine on him
or by both committal and fine. The President,
by s.92(4) of the Act, is given like powers.

(b) When the Supreme Court imposes a fine, it
may order that the contemnor be imprisoned
or further imprisoned until the fine is paid.
Such a power is conferred on the President in
s.92(4) of the Act.

7. An order of committal may be in Form No. 66(RSC).
The President can use a similar form.

8. The court, in making an order for committal, may,
by order or direct, that the execution of the order of
committal shall be suspended for such period or on
such terms or conditions as the court thinks fit. The
President, by s.92(4) of the Act, has a similar power
(see Orders 55(7) to (11)(RSC) as to the powers con-
ferred).

9. At common law, contempt of court is any act calcu-
lated to interfere with the proper administration of
justice (see Attorney-General v Butterworth (op cit).

10. The power to punish acts calculated to interfere with
the course of justice gives rise to criminal contempt
(see R v Lovelady; ex parte Attorney-General [1982]
WAR 65 at 66, 67, 69).

11. The power to punish for the disobedience of orders
made in proceedings, sometimes known as contempt
in procedure, gives rise to civil contempt.

12. The traditional distinction between criminal con-
tempt and civil contempt was that the former involved
an interference with the due administration of jus-
tice, either in a particular case or, more generally,
the continuing process and the latter was a matter
between party and party enforcement being for the
private benefit or interest of a party (see AMIEU
and Others v Mudginberri Station Pty Ltd [1986]
161 CLR 98 at 106).

13. The difference between civil and criminal contempt
have limited relevance because all proceedings for
contempt are criminal in nature and contempt must
be proved beyond a reasonable doubt (see Witham v
Holloway (op cit) at pages 534, 548).

14. It is not easy to fit into categories the wide range of
circumstances which give rise to contempt of court
but, among the contempts described in the annota-
tions to Seaman’s book are contempts in the face
and hearing of the court, other contempts which
would, at common law, be contempts in the face of
the court, contempts in procedure and contempts by
publication.

15. (a) An endeavour to induce a witness who is to
give evidence to give false evidence or sup-
press the truth is a gross contempt.

(b) It is also contempt to victimise a witness for
having given evidence.

(c) It is contempt to threaten one who is attend-
ing court to give evidence (see Balogh v St
Albans Crown Court [1975] QB 73 at 84, 90
and 93 and [1974] 3 All ER 283 at 288, 292
and 295) or who is to give evidence.

16. Intent, motive or purpose may be relevant to give
character to the conduct. If there are multiple mo-
tives, the charge is not proved unless the predominant
motive is to interfere with the giving of evidence by
the witness (see R v McLachlan [1998] 2 VR 55 at
66).

17. As I have said, supra, the process must specify the
conduct alleged to be a contempt (see R v Lovelady;
ex parte A-G (op cit)), and must also clearly identify
the contemnors (see Doyle v Commonwealth (1985)
156 CLR 510 at 519).

18. There must be a distinct statement of the particular
charge of contempt which it is hoped to establish
against the contemnor, and, if it is not made origi-
nally or by way of amendment in the charge and,
even if the court would have found the contemnor
guilty if it had been properly charged, the convic-
tion would be set aside because the procedural
safeguards which the law requires to be observed
cannot be ignored (see ABLF v Minister of State
(1982) 43 ALR 189 at 211, 212).

19. There is no power to commit for contempt unless
there has been either personal or substituted service
of the application to commit and personal service
will normally be required. However, substituted serv-
ice may be ordered when, for example, all reasonable
efforts to effect personal service have failed (see
Doyle v Commonwealth (op cit) at page 517).

20. There is a discretion to relieve from the requirements
of personal service when there is no doubt that the
order came to the knowledge of the contemnor and
there is no prejudice to him/her by virtue of a failure
to comply with the rules (see Von Doussa v Owens
(No 2) (1982) 30 SASR 391 at 398, 402).

21. The proof of contempt must be by admissible evi-
dence (see Consolidated Press Ltd v McRae (1955)
93 CLR 325 at 333).

22. The contemnor may waive his/her right to proof by
admissible evidence (see Maslen v Official Receiver
(1947) 74 CLR 602 at 611).

23. On a motion for committal or attachment which is
not in the face of the court, the facts are usually placed
before the court upon affidavit (see R v Lovelady;
ex parte A-G (op cit) at page 69).

24. In Western Australia, it has been held at first instance
that proceedings for contempt are not interlocutory
and that hearsay is inadmissible in them (see In the
matter of Heritage Innes Australia Pty Ltd (in liq);
The Swan Brewery Co Pty Ltd and Others v Newman
and Others (No COR 191 of 1998) (unreported),
delivered 2 September 1998 Lib No: 980490 SC
(WA) per Murray J).

25. The mere making of an order that a contemnor
file affidavits in contempt proceedings does not
infringe any right to silence or privilege against
incrimination, although directions should be
given for the determination of the question,
whether the contemnor has a case to answer be-
fore the order is made (see R v WA Newspaper
Holdings Ltd and Others; ex parte DPP(WA) (op
cit) at pages 513, 516, 517).

26. Parties who have a special interest or personal stake
in proceedings also have standing to bring proceed-
ings for contempt of court (see Civil Aviation
Authority v Australian Broadcasting Corporation
(1995) 39 NSWLR 540 at 547, 571).
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27. It may well be that the contemnor has the common
law right to make an unsworn statement and cannot
be required to make his/her defence on oath (see
Frazer v The Queen [1984] 3 NSWLR 212 at 228-
229).

28. The jurisdiction of committing a person to prison
for contempt should be used sparingly and only in
serious cases (see Lewis v Judge Ogden (1984) 153
CLR 682 at 693). Being practically arbitrary and
unlimited, it should be exercised with great reluc-
tance and anxiety to see that there is no other way of
dealing with the contemnor (see Re Clements Costa
Rica Republic v Erlinger (1877) 46 LJ CH 375 at
383).

29. Rules 55(7) to (11)(RSC) give the court power to
commit, to fine, to commit and fine, to suspend a
committal order and to discharge the contemnor at
any time and to exercise other flexible powers.

STANDARD OF PROOF OF EVIDENCE AND
ADMISSIBLE EVIDENCE

In my enunciation of the general principles relating to pow-
ers and proceedings in matters of contempt such as this, I
have observed that the standard of proof is the criminal stand-
ard of proof, that is, beyond reasonable doubt. It is for the
applicant to prove every element of the crime of contempt
beyond a reasonable doubt.

Contempt, as Burt CJ observed, is the only common law
crime which still exists in this State (see R v Lovelady; ex
parte A-G (op cit) at pages 66-67, cited by Malcolm CJ in The
Queen and Minshull; ex parte The Director of Public Pros-
ecutions (WA) (No CIV 1959 of 1996)(unreported) delivered
21 May 1997 (Lib No: 970255S) at page 16 (His Honour
Malcolm CJ’s reasons were agreed with by Kennedy and
Franklyn JJ)).

It follows, of course, that the contemnors can only be “con-
victed” on admissible evidence, as I have observed. It follows,
further, that it cannot be correctly submitted that hearsay evi-
dence should be admitted as if this were an interlocutory
application in civil proceedings.

This is not an interlocutory application in the s.72A pro-
ceedings before the Full Bench in which the FPU is a
participant (pursuant to s.72A(5) of the Act) and the
AFMEPKIU is the applicant.

This is a separate application by a s.72A(5) participant in
those proceedings, having a subject matter and a life of its
own as criminal proceedings, and seeking the “conviction”
and punishment of the contemnor respondents within the ju-
risdiction of the President, not of the Full Bench as such. It
follows that the application should have been numbered sepa-
rately and differently and I have directed accordingly.

It follows, further, having regard to what I have said above
(and applying what I regard as the correct expression of the
law by Murray J in In the matter of Heritage Innes Australia
Pty Ltd (in liq); The Swan Brewery Co Pty Ltd and Others v
Newman and Others (op cit), that hearsay evidence, unless
admitted by or on behalf of the respondents, is not admissi-
ble.

ADMISSIBILITY OF EVIDENCE
I heard submissions as to the admissibility or otherwise of

evidence in the affidavits of the four witnesses. I have referred
to those affidavits above. I now refer to the evidence ruled
inadmissible and deleted from the affidavits—

Affidavit of Mr Cuerden
The last sentence of paragraph 5 was deleted because it

is not evidence but a mere observation based on other
evidence.

Paragraph 6 is not exceptionable. Although the para-
graph refers to “the intimidation of Lolita Jones”, the
reference is to evidence of intimidation and does not
reach a conclusion which Mr Cuerden is not entitled
to reach.

Affidavit of Andrew John Vitolins
Paragraph 5 was deleted by consent, as was paragraph

12. Paragraph 16 plainly contained hearsay, as did para-
graph 18.

Affidavit of Lolita Jones
I was not satisfied that paragraph 9 transgressed and

the evidence is a statement of the deponent’s evidence
referring to what occurred after the strike.

As for paragraph 13, that is plainly hearsay and not
part of the res gestae. It is evidence that the deponent
spoke to Miraflora Della Vanzo, who told her that Eliza-
beth Magtuto had spoken to her and then purports to say
what Ms Magtuto told Ms Della Vanzo.

As to paragraph 16, I did not uphold the objection to it
because it is evidence of the state of mind of the deponent
and a statement of harassment. She does not describe the
nature of her post statement signing harassment.

Affidavit of Elizabeth Magtuto
As to paragraph 4, the assumption contained in the last

sentence of that paragraph renders the last sentence inad-
missible.

Paragraphs 12, 13, 15, 16 and 19 were deleted by consent.
Paragraph 14 is inadmissible as hearsay and is not an

exception as part of the res gestae.
Paragraphs 25 to 34 are inadmissible as irrelevant.

THE EVIDENCE
The evidence, which, I have said, was not challenged in

cross-examination, was that ever since a strike at the Inghams
Baden Street plant some time ago, Ms Lolita Jones, an em-
ployee at that plant, had been, on her evidence, the subject of
criticism and, indeed, of some ostracism by some of her fel-
low employees.

BACKGROUND
The respondents and Ms Jones and Ms Magtuto are em-

ployed at Inghams’ Baden Street plant. The crux of the
applicant’s case was that, on 20 March 2000, Ms Magtuto, a
member of the FPU and an FPU workplace delegate at
Inghams, saw Ms Della Vanzo in the changeroom at work
with a quantity of papers, which was about the same thick-
ness as a bundle of proofs of evidence.

There was evidence from Mr Cuerden that Mr Schapper
advised his client that FPU witnesses should not be criticised
because of their statements.

I should observe that it is a matter of record in this Commis-
sion that the AFMEPKIU and the FPU in the abovementioned
s.72A proceedings have been directed to file and serve wit-
ness statements prior to the hearing and determination by the
Full Bench of the application.

It was the evidence of Ms Jones that she had been excluded
from the company of the two respondents and others and that
she had been harassed since a strike at the plant, in which she
did not participate. What is clear is that no-one saw what the
document was, neither Ms Jones nor Ms Magtuto, except that
Ms Jones said that she saw a name on a statement.

On 21 March 2000, during the morning tea break, Ms
Gonzales said to Ms Magtuto—

“I’ll get over you.”
in Tagalog. Ms Jones was standing behind her. Later that day,
she heard Ms Truslove say very loudly in Tagalog—

“Can you give me a knife, I want to kill somebody.”
Ms Truslove looked at a table where Ms Jones, ladies called

Arlene, Diana and Ms Magtuto were seated, as well as Mr
Ireneo Nueca. Ms Jones corroborated this evidence but did
not say that the threat was addressed to her. Three of the per-
sons at the table had signed witness statements.

On Wednesday, 22 March 2000 at about 6.30 am, according
to the evidence of Ms Jones, Ms Gonzales said, in the pres-
ence of a Mr Nestor Carzon, “true colours” in English. On 31
March 2000, Ms Truslove shouted abuse at Ms Magtuto.

Ms Jones said that she knew that those words were directed
at her because the respondents had harassed her since the strike,
although the “harassment” is not as bad as it was after the
strike. Her proof (LJ-1), annexed to the affidavit, sets out de-
tails of the past strike “harassment”.

She made complaints to the FPU organiser about this con-
duct. She also gave evidence that she was nervous about giving
evidence following “harassment” after the strike and after she
had signed her proof.
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Acts done outside a court which are intended or likely to
interfere with or obstruct the fair administration are indubita-
bly a contempt (see R v Minshull (op cit)). Assaulting,
threatening or intimidating a party for the purpose of deter-
ring that party from giving evidence or continuing an action
constitutes a contempt.

In the case of interfering with a witness to a pending or
imminent proceeding, the interference must have the purpose
or effect of deterring the witness from giving evidence.

Whilst it must be shown that the contemnor was aware that
the person approached was a witness or potential witness, it is
unnecessary to show that the witness was actually deterred or
influenced.

Mens rea, in the sense of an intention to obstruct or inter-
fere with the administration of justice by means of threat,
intimidation or other conduct, is an element of this form of
criminal contempt (see R v Minshull (op cit) at page 14).

Much of the difficulty in this type of case arises from the
fact that the mental state of the alleged contemnors is relevant
to both the actus reus (“the guilty act”) and the mens rea. In
the former case, intent, motive or purpose may be relevant to
give character to the conduct. It is the state of mind which
may convert such an act into conduct which perverts the course
of justice (see R v McLachlan (op cit) at page 56 per Byrne J
and R v Lovelady; ex parte Attorney-General (op cit) at page
69).

Where there are multiple motives, purposes or intentions,
the charge is not made out unless it is proved that the im-
proper one was the real motive or purpose or intention that
actuated the conduct or the predominant motive (see R v
McLachlan (op cit) at page 66).

The crux of the applicant’s case was that the respondents
intimidated and/or harassed Ms Jones because of the fact that
Ms Jones had signed a proof of evidence on behalf of the FPU
with the purpose or effect of deterring Ms Jones from giving
evidence or to influence her evidence.

The acts of Ms Gonzales are, as Mr Schapper submitted,
not capable of being construed as harassment or intimidation.
The words “I’ll get over you” are, at worst, a manifestation of
dislike. The words “true colours” are offensive but not harass-
ing or intimidating. Moreover, the evidence of Ms Jones is
clearly that this course of conduct emanated from and contin-
ued right through the strike, and it is not at all open to the
inference that the predominant motive was to intimidate her
as a witness.

She, herself, in evidence, quite clearly said that the harass-
ment and intimidation was less serious than it was after the
strike, but there is unequivocal evidence of a course of con-
duct of hostility in one shape or form since the strike, which
is not referable as an isolated incident to the signing of wit-
ness statements, made by Ms Truslove.

As to the alleged threat to kill someone with a knife, that is
clearly intimidating and may, were it proven, be an ingredient
of a criminal offence. I make no judgment as to that. How-
ever, the statement was made to a table of people, some of
whom had not signed witness statements. It is, further, not at
all clear that the parties were known to the respondents to be
witnesses, although it makes no difference if they were.

Again, too, in the case of Ms Jones, however serious it was,
it might well have been part of the continuing hostility to her
which emanated from her failure to take part in the strike.

It is not open to the tribunal of fact, in this case the Presi-
dent constituted by the Commission, to find, beyond
reasonable doubt, that the predominant purpose of the respond-
ents was to interfere with a witness or to deter her from giving
evidence. In other words, a tribunal of fact, properly instructed,
could not lawfully find that the mens rea and actus reus were
proven.

For those reasons, I found no case to answer. I also dis-
missed the application.

APPEARANCES: Mr R I Viner (of Queens Counsel), by
leave, and with him Mr M D Cuerden (of Counsel) by leave,
on behalf of the applicant.

Mr D H Schapper (of Counsel), by leave, on behalf of the
respondents.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Food Preservers’ Union of Western Australia, Union of
Workers

(Applicant)

and

Erlinda Truslove and Abelina Gonzales

(Respondents)

No PRES 6 of 2000.

BEFORE HIS HONOUR THE PRESIDENT

P J SHARKEY.

12 April 2000

Order.
This matter having come on for hearing before me on the

10th and the 11th days of April 2000, and having heard Mr R
I Viner (of Queens Counsel), by leave, and with him Mr M D
Cuerden (of Counsel) by leave, on behalf of the applicant and
Mr D H Schapper (of Counsel), by leave, on behalf of the
respondents, and reasons for decision being delivered at a fu-
ture date, it is this day, the 12th day of April 2000, having
found that there is no case for the respondents to answer, or-
dered that application No PRES 6 of 2000 be and is hereby
dismissed.

(Sgd.) P.J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Food Preservers’ Union of Western Australia, Union of
Workers

(Applicant)

and

Erlinda Truslove and Abelina Gonzales

(Respondents)

No PRES 6 of 2000.

BEFORE HIS HONOUR THE PRESIDENT

P J SHARKEY

12 April 2000.

Order.
This matter having come on for hearing before me on the

10th and the 11th days of April 2000, and having heard Mr R
I Viner (of Queens Counsel), by leave, and with him Mr M D
Cuerden (of Counsel) by leave, on behalf of the applicant and
Mr D H Schapper (of Counsel), by leave, on behalf of the
respondents, and reasons for decision being delivered at a fu-
ture date, it is this day, the 12th day of April 2000, ordered
and directed as follows:—

(1) THAT, by consent, the proceedings be held in open
court.

(2) THAT leave be and is hereby granted to amend the
Notice of Application filed herein by substituting
for the existing Notice of Application filed on the
29th day of March 2000, the Amended Notice of
Application filed on the 6th day of April 2000.

(Sgd.) P.J. SHARKEY,
[L.S.] President.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Shenton Enterprises Pty Ltd t/as John Shenton Pumps
Applicant

and

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

Respondent.

No PRES 1 of 2000.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

9 March 2000.
Order.

This matter having come on for hearing before me on the 9th
day of March 2000, and having heard Mr G McCorry, as agent,
on behalf of the applicant and Mr C Young on behalf of the
respondent, and the parties herein having consented to waive
the requirements of s.35 of the Industrial Relations Act 1979
(as amended) (hereinafter referred to as “the Act”), it is this
day, the 9th day of March 2000, ordered and declared by con-
sent as follows—

(1) THAT the applicant has a sufficient interest as re-
quired by s.49(11) of the Act and was therefore
entitled to apply for the orders which appear here-
under.

(2) THAT appeal No FBA 3 of 2000 has been instituted
within the meaning of s.49(11) of the Act.

(3) THAT the order made by the Industrial Magistrate
on the 23rd day of February 2000 in matter CP No
31 of 1999 be and is hereby partially stayed pend-
ing the hearing and determination of appeal No FBA
3 of 2000, or until further order, subject to and con-
ditional upon the applicant complying with the orders
and conditions hereinafter expressed.

(4) THAT the applicant herein shall, on or before the
17th day of March 2000, pay the total of the amount
of $4,500.00 ordered to be paid by the Industrial
Magistrate in his said order of the 23rd day of Feb-
ruary 2000 into a bank account offering the best
obtainable interest rates.

(5) THAT account shall be opened in agreement by the
person to be nominated in writing to the respondent
by the applicant and by the respondent or his nomi-
nee on or before the 17th day of March 2000
aforesaid.

(6) THAT such account shall be in the joint names of
and shall be jointly administered by the applicant
and the respondent or their nominees on behalf of
the parties.

(7) THAT if any dispute as to the administration of the
said account shall arise the same shall be referred
forthwith to the Registrar of the Western Australian
Industrial Relations Commission for the time being,
whose decision in the matter shall be final and bind
all persons referred to in this order.

(8) THAT all or any liability for taxes or charges of any
kind which might become due and payable in re-
spect of such account shall be discharged by the
applicant who shall indemnify the respondent against
any claim in respect of the same.

(9) THAT all administration expenses in respect of the
said account shall be paid forthwith by the applicant.

(10) THAT in the event of any failure to comply with all
or any of these conditions then there shall be liberty
to apply on 48 hours notice to revoke this order or
any part thereof, and/or for any other necessary or-
ders or directions, including directions concerning
interest.

(11) THAT in the event of the appeal herein being dis-
missed then the monies in such account, including
any interest earned by the same, shall be paid forth-
with without any deduction to the respondent.

(12) THAT in the event of the appeal herein being up-
held then the monies in such account, including any
interest earned by the same, shall be paid forthwith
without any deduction to the applicant.

(13) THAT the President may at any time upon appli-
cation by any party hereto and without affecting
the generality of his ability to give further direc-
tions—

(a) Fix further conditions.
(b) Direct that the account be administered by a

person or persons in lieu of the persons re-
ferred to in order (6) hereof.

(c) Vary these orders.
(14) THAT there be liberty to apply on 48 hours notice

in relation to clarification of this order or for any
ancillary orders or directions necessary to achieve
what these orders require, save and except in rela-
tion to decisions made by the Registrar and pursuant
to order (7) hereof.

(15) THAT the applicant forthwith serve a copy of this
order on the Registrar.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

YMCA of Perth

(Applicant)

and

Michael Cousins

(Respondent)

No PRES 3 of 2000.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

18 April 2000.

Reasons for Decision.
THE PRESIDENT: On 31 March 2000, I made an interim
order to stay the operation of the decision of the Commission,
constituted by a single Commissioner, in application No 473
of 1999 made on 3 March 2000. I made that interim order
until the date fixed for hearing and determination of applica-
tion No PRES 3 of 2000 or until further order.

The application came on for hearing before me on 14 April
2000.

I have already decided that the applicant has sufficient in-
terest to make application under s.49(11) of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to as
“the Act”) for the stay of the whole of the order and I have
already declared that I am satisfied that appeal No FBA 18 of
2000, an appeal by the abovenamed applicant, has been insti-
tuted within the meaning of s.49(11) of the Act.

The order appealed against was deposited in the office of
the Registrar on 3 March 2000. The order itself was one
whereby the Commission ordered the payment of the sum of
$7,561.00 by two equal payments of $3,780.50, the first to be
made no later than 31 March 2000 and the second to be made
no later than 30 April 2000, to the abovenamed respondent.
The amount was ordered to be paid by way of compensation
for loss.

The law in relation to applications for a stay of the opera-
tion of a decision is well settled. It is for the applicant to
establish that the Commission ought to exercise its discretion
in favour of the applicant, having regard to s.26(1)(a) and
s.26(1)(c) (and sometimes s.26(1)(d)) of the Act.

Further, the fundamental principle is that the successful “liti-
gant” is entitled to the fruits of his or her “litigation”.
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It is necessary that the applicant establish—
1. That there is a serious issue to be tried.
2. That the balance of convenience lies with the appli-

cant.

SERIOUS ISSUE TO BE TRIED
The appeal, as expressed in the particulars to the applica-

tion, is based on five grounds, namely that the Commissioner
erred in finding that—

1. Mr Cousins was not a casual employee and, there-
fore, was dismissed.

2. The restructuring process was not complete and no
regard, therefore, was had to the requirement that
Mr Cousins show, by a specific comparison with
other employees, that his selection for termination
because of redundancy was unfair and he led no evi-
dence to that effect.

3. The dismissal was unfair, despite the preponderance
of evidence showing that Mr Cousins was treated in
the same fashion as other employees and chose not
to apply for any positions with the applicant em-
ployer as part of the restructuring process.

4. Compensation should be assessed arbitrarily on the
length of time Mr Cousins was unemployed and us-
ing an average wage as the basis for calculating
compensation.

5. Costs should not be awarded to the applicant de-
spite the way in which Mr Cousins has conducted
the proceedings.

As to the question of a serious issue to be tried—
1. The applicant “believes” that Mr Cousins has no in-

come or assets that could be applied to repay the
applicant should the appeal be successful.

2. The history of the proceedings to date has demon-
strated an extreme antipathy on the part of Mr
Cousins to the applicant, such that it is extremely
unlikely that Mr Cousins would repay any monies
to the applicant should the appeal be successful.

3. It is extremely probable that, should the applicant
succeed in its appeal, the result would be rendered
nugatory by its inability to recover the monies paid
to Mr Cousins in compliance with the Commission’s
order.

4. Any prejudice to Mr Cousins, by reason of delay in
paying the judgment sum should the appeal be un-
successful, is outweighed by the detriment the
applicant will suffer if the appeal is successful.

For the respondent it was submitted that there was no seri-
ous issue to be tried. It was submitted that there would be a
cross-appeal on the ground that the applicant should have been
reinstated.

Notwithstanding the submissions to the contrary, it is plain
that there are serious issues to be tried on all of the
abovementioned five points.

I do not want to go into these issues in detail. However, it
might be argued that it is not clear how the quantum of com-
pensation was assessed, and that no finding as to loss was
made.

It is also clearly an issue as to whether the conduct of the
proceedings by the respondent was such as to warrant an or-
der for costs against him.

Further, it is in issue as to whether there was evidence that
Mr Cousins’ selection for “redundancy” was unfair and
whether he led evidence or sufficient evidence to that effect.

I was satisfied that there were a number of serious issues to
be tried.

BALANCE OF CONVENIENCE
The applicant maintained that the balance of convenience

lay with it because, should the applicant succeed in its appeal,
the result would be rendered nugatory by its inability to re-
cover the monies paid to Mr Cousins in compliance with the
Commission’s order. It was, therefore, submitted that any
prejudice to Mr Cousins, by reason of delay in paying the
amount ordered to be paid, was outweighed by the detriment
suffered if the appeal were successful.

It is to the point that Mr Cousins was unfairly dismissed, as
he alleged, on or about 11 March 1999 and it is now approxi-
mately 13 months since that date.

Mr Cousins gave evidence that he was the owner of a motor
vehicle which he valued at $19,000.00. He also gave evidence
that he had 3,000 shares in Optus, which he valued at $5.00
per share. He gave evidence that he received $300.00 to
$320.00 per week in Social Security payments. He produced
a letter which he said was from his brother, in which the au-
thor of the letter advised that he would ensure that the amount
of the order would be paid in the event that the appeal was
successful (exhibit 1). He also gave evidence that he had no
debts. I accept his evidence of assets and income and lack of
debt.

Whilst I place little weight on the letter said to be written by
the applicant’s brother which is hearsay, I am not satisfied,
given the evidence of Mr Cousins’ assets and income, that
there is likely to be a significant difficulty in recovering the
monies if the appeal is successful.

More cogent is that there is a serious issue to be tried as to
the quantum of the order and that there is a question of an
order for costs in the sum of about $2,000.00 to be considered
on appeal.

One other factor which supports the applicant’s claim that
the balance of convenience lies with it is that the agent for Mr
Cousins indicated that there would be a cross-appeal on the
basis that Mr Cousins should have been reinstated. If that cross-
appeal were successful, then the question of quantum would
have to be approached differently. For that reason, too, the
balance of convenience favours a stay until that question is
resolved.

The balance of convenience lies with the amount of the or-
der not being ordered to be paid whilst the quantum of the
order is seriously in issue and a serious question of costs re-
mains outstanding.

I attach little weight to the question of antipathy.
For those reasons, I ordered that there be a stay, but that the

monies be paid into and held on trust on the terms and condi-
tions expressed in the order. Obviously, the order is made, in
part, on the basis that there will be no inordinate delay in
listing the appeal for hearing and determination.

APPEARANCES:  Mr A J Randles (of Counsel), by leave,
on behalf of the applicant.

Mr M Richardson, as agent, on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

YMCA of Perth

(Applicant)

and

Michael Cousins

(Respondent)

No PRES 3 of 2000.

BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.

31 March 2000.

Order & Directions
This matter having come on for hearing before me on the

31st day of March 2000, and having heard Mr A J Randles (of
Counsel), by leave, on behalf of the applicant and there being
no appearance by or on behalf of the respondent, and I, hav-
ing determined that the following orders and directions were
necessary and expedient for the just hearing and determina-
tion of that matter, it is this day, the 31st day of March 2000,
ordered and declared as follows—

(1) THAT the applicant has a sufficient interest as re-
quired by s.49(11) of the Industrial Relations Act
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1979 (as amended) (hereinafter referred to as “the
Act”) and was therefore entitled to apply for the or-
ders which appear hereunder.

(2) THAT appeal No FBA 18 of 2000 has been insti-
tuted within the meaning of s.49(11) of the Act.

(3) THAT there is a sufficient prima facie case estab-
lished on the matters and facts alleged in the
particulars to warrant the granting of an interim stay
of the order.

(4) THAT the hearing and determination of application
No PRES 3 of 2000 be and is hereby adjourned to a
date to be fixed.

(5) THAT the order made by the Commission on the
3rd day of March 2000 in application No 473 of
1999 be and is hereby wholly stayed until the date
fixed for hearing and determination of application
No PRES 3 of 2000 or until further order.

(6) THAT there be liberty to apply.
(Sgd.) P.J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

YMCA of Perth

(Applicant)

and

Michael Cousins

(Respondent)

No PRES 3 of 2000.

BEFORE HIS HONOUR THE PRESIDENT
P.J. SHARKEY.

26 April 2000.

Order.
This matter having come on for a further hearing before me

on the 14th day of April 2000 and further for a speaking to the
minutes hearing on the 26th day of April 2000, and having
heard Mr A J Randles (of Counsel), by leave, on behalf of the
applicant and Mr M Richardson, as agent, on behalf of the
respondent at the hearing of the application, and Mr M Cous-
ins on his own behalf at the speaking to the minutes hearing
on the 26th day of April 2000, and I having reserved my deci-
sion on the matter, and reasons for decision having been
delivered on the 18th day of April 2000, it is this day, the 26th
day of April 2000, ordered as follows—

(1) THAT the order made by the Commission on the
3rd day of March 2000 in application No 473 of
1999 be and is hereby wholly stayed pending the
hearing and determination of appeal No FBA 18 of
2000, or until further order, subject to and condi-
tional upon the applicant complying with the orders
and conditions hereinafter expressed.

(2) THAT the applicant herein shall, on or before the
28th day of April 2000, pay the total of the amount
of $7,561.00 ordered to be paid by the Commission
in its said order of the 3rd day of March 2000 in
application No 473 of 1999 into a bank account of-
fering the best obtainable interest rates.

(3) THAT account shall be opened in agreement by the
person to be nominated in writing to the respondent
by the applicant and by the respondent or his nomi-
nee on or before the 28th day of April 2000 aforesaid.

(4) THAT such account shall be in the joint names of
and shall be jointly administered by the applicant
and the respondent or their nominees on behalf of
the parties.

(5) THAT if any dispute as to the administration of the
said account shall arise the same shall be referred

forthwith to the Registrar of the Western Australian
Industrial Relations Commission for the time being,
whose decision in the matter shall be final and bind
all persons referred to in order (4) hereof.

(6) THAT all or any liability for taxes or charges of any
kind which might become due and payable in re-
spect of such account shall be discharged by the
applicant who shall indemnify the respondent against
any claim in respect of the same.

(7) THAT all administration expenses in respect of the
said account shall be paid forthwith by the appli-
cant.

(8) THAT in the event of any failure to comply with all
or any of these conditions then there shall be liberty
to apply on 48 hours notice to revoke this order or
any part thereof, and/or for any other necessary or-
ders or directions.

(9) THAT in the event of the appeal herein being dis-
missed then the monies in such account, including
any interest earned by the same, shall be paid forth-
with without any deduction to the respondent.

(10) THAT in the event of the appeal herein being up-
held then the monies in such account, including any
interest earned by the same, shall be paid forthwith
without any deduction to the applicant.

(11) THAT the President may at any time upon applica-
tion by any party hereto and without affecting the
generality of his ability to give further directions—

(a) Fix further conditions.
(b) Direct that the account be administered by a

person or persons in lieu of the persons re-
ferred to in order (4) hereof.

(c) Vary these orders.
(12) THAT there be liberty to apply on 48 hours notice

in relation to clarification of this order or for any
ancillary orders or directions necessary to achieve
what these orders require, save and except in rela-
tion to decisions made by the Registrar and pursuant
to order (5) hereof.

(13) THAT the applicant forthwith serve a copy of this
order on the Registrar.

(Sgd.) P.J. SHARKEY,
[L.S.] President.

AWARDS/AGREEMENTS—
Application for—

ALLSTATE CONCRETE/BLPPU AND THE CMETU
COLLECTIVE AGREEMENT 2000.

AG 24 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters

and Plasterers Union of Workers & Other

and

Allstate Concrete Pty Ltd.

AG 24 of 2000.

Allstate Concrete/BLPPU and the CMETU

Collective Agreement 2000.

COMMISSIONER S J KENNER.
18 April 2000

Order.
HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
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consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

(1) THAT the Allstate Concrete/BLPPU and the
CMETU Collective Agreement 2000 filed in the
Commission on 16 February 2000 in the terms of
the following schedule be and is hereby registered
as an industrial agreement.

(2) THAT the Allstate Concrete Industrial Agreement
No AG 93 of 1999 be and is hereby cancelled.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This agreement shall be known as the Allstate Concrete/

BLPPU and the CMETU Collective Agreement 2000.

2.—ARRANGEMENT
Clause No.

Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
All In Payments 14
Pyramid Sub-Contracting 15
Dispute Settlement Procedure 16
Safety Dispute Resolution 17
Training and Related Matters 18
Drug & Alcohol, Safety & Rehabilitation Program 19
Clothing & Safety Footwear 20
Income Protection 21
Accident Pay 22
Union Membership 23
Y2K 24
Signatories to the Agreement 25
Appendix A—Drug & Alcohol, Safety and Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Allstate Concrete Pty

Ltd (hereinafter referred to as “the company”) and the West-
ern Australian Builders’ Labourers, Painters and Plasterers
Union of Workers and the Construction, Mining, Energy Tim-
beryards, Sawmills and Woodworkers Union of Australia, WA
Branch (hereinafter referred to as “the union”) and all em-
ployees of the company eligible to be members of the unions.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work.

This agreement shall apply in Western Australia only. There
are approximately 12 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first

pay period commencing on or after the date of signing and
shall remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previous 1st November 1st November1st November
EBA Rate 1999 2000 2001

Hourly Rate Hourly Rate Hourly Rate Hourly Rate

$ $ $ $

Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67
Plaster, Fixer 17.82 18.71 19.65 20.63
Painter, Glazier 17.42 18.29 19.20 20.16
Signwriter 17.80 18.69 19.62 20.63
Carpenter/Roofer 17.93 18.85 19.79 20.78
Bricklayer 17.75 18.63 19.61 20.59
Refractory Bricklayer 20.38 21.40 22.47 25.59
Stonemason 17.93 18.82 19.76 20.75
Rooftiler 17.62 18.50 19.43 20.40
Marker/Setter Out 18.46 19.38 20.35 21.37
Special Class T 18.69 19.62 20.61 21.64

APPRENTICE RATES
Previous 1st November 1st November1st November

EBA Rate 1999 2000 2001
Hourly Rate Hourly Rate Hourly Rate Hourly Rate

$ $ $ $

Plasterer, Fixer
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15
Painter. Glazier
Year 1 (.5/3/5) 7.32 7.68 8.06 8.47
Year 2 (1/3), (1.5/3.5) 9.58 10.06 10.56 11.09
Year 3 (2/3), (2.5/3.5) 13.06 13.72 14.40 15.12
Year 4 (3/3), (3.5/3.5) 15.33 16.10 16.90 17.74
Signwriter
Year 1 (.5/3.5) 7.48 7.85 8.24 8.66
Year 2 (1/3, 1.5/3.5) 9.78 10.28 10.79 11.35
Year 3 (2/3. 2.5/3.5) 13.35 14.02 14.72 15.47
Year 4 (3/3, 3/5/3.5) 15.66 16.45 17.27 18.15
Carpenter/Roofer
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Bricklayer
Year 1 7.46 7.82 8.24 8.65
Year 2 (1/3) 9.76 10.25 10.79 11.32
Year 3 (2/3) 13.31 13.97 14.71 15.44
Year 4 (3/3) 15.62 16.39 17.26 18.12
Stonemason
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Rooftiler
6 months 10.04 10.54 11.07 11.62
2nd 6 months 11.04 11.59 12.17 12.78
Year 2 12.90 13.55 14.23 14.94
Year 3 15.14 15.90 16.70 17.54

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
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the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase the contributions on behalf of

each employee into the Western Australian Construction In-
dustry Redundancy Fund to the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60
Superannuation

(i) The Company will make a payment of $60 per week
per employee or the percentage rate that is prescribed
under the Superannuation Guarantee Charge, which-
ever is the greater.
The Company will advise all employees subject to
the Agreement of their right to have payments made
to a complying superannuation fund of their choice.
The Company is bound by the employee’s election.
The aforementioned payment will then be made to
that fund.
Until each employee nominates the fund of their
choice the Company will make payments into the
Construction + Building Unions Superannuation
Scheme (the “C+BUSS”).
In the event that any employee chooses a fund other
than the C+BUSS the Company will, within seven
days of the employee advising the Company of the
fund of their choice, advise the Union in writing of
the employee’s decision.
In the event that the employee and the Company
reach an agreement pursuant to section 49C(2)(d)
of the Act to change the complying superannuation
fund or scheme the Company will, within seven days
of the employee and the Company reaching such an
agreement, advise the Union in writing of the agree-
ment. The employer shall not unreasonably refuse
to agree to a change of complying superannuation
fund or scheme requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes
of the Superannuation Guarantee (Administration)
Act 1992 will operate to provide a notional earnings
base) shall mean the actual ordinary rate of pay the
employee receives for ordinary hours of work in-
cluding tool allowance, industry allowance, trade
allowances, shift loading, special rates, qualification
allowances (eg. first aid, laser safety officer), multi-
storey allowance, site allowance, asbestos eradication
allowance, leading hand allowances, in charge of
plant allowance and supervisory allowances where
applicable. The term includes any regular over-award
pay as well as casual rates received and any addi-
tional rates and allowances paid for work undertaken
during ordinary hours of work, including fares and
travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for

accrued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.
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3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

� referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

� referred to a disputes board for determination; or
� referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

19.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working
days.

(a) 1 pair safety boots, and will be replaced on a fair
wear and tear basis.

(b) 2 T-shirts with collars, and will be replaced on a fair
wear and tear basis.

(c) 1 bluey jacket for each employee employed during
the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

21.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties.
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22.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

23.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

24.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001

25.—SIGNATORIES
BLPPU
Sgd............................................................
Date:      10/2/00
CMETU
Sgd............................................................
Date:      10/2/00
The Company:
Sgd............................................................
 SIGNATURE
Date:      10/2/00
Company
 Seal
BRUCE STEPHEN CALLENDER
PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to
be paid at a flat rate per hour for all hours worked to com-
pensate for all special factors/disabilities on the project
and in lieu of all award special rates, with the exception
of rates relating to the lifting of heavy blocks, cleaning
down brickwork and the use of explosive powered tools
which will be payable to an employee when he/she en-
counters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45
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4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05
The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as de-
fined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%
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AUSTRALIAN FIRE DOORS/BLPPU AND THE
CMETU COLLECTIVE AGREEMENT 2000.

AG 27 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers & Other

and

Australian Fire Door Company Pty Ltd.

AG 27 of 2000.

Australian Fire Doors/

BLPPU and the CMETU Collective Agreement 2000.

COMMISSIONER S.J. KENNER.

18 April 2000.

Order.
HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

(1) THAT the Australian Fire Doors/BLPPU and the
CMETU Collective Agreement 2000 filed in the
Commission on 22 February 2000 in the terms of
the following schedule be and is hereby registered
as an industrial agreement.

(2) THAT the Australian Fire Doors Industrial Agree-
ment No AG 366 of 1997 be and is hereby cancelled.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This agreement shall be known as the Australian Fire Doors/

BLPPU and the CMETU Collective Agreement 1999.

2.—ARRANGEMENT
Clause No.

Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
All In Payments 14
Pyramid Sub-Contracting 15
Dispute Settlement Procedure 16
Safety Dispute Resolution 17
Amenities 18
Training and Related Matters 19
Drug & Alcohol, Safety & Rehabilitation Program 20
Clothing & Safety Footwear 21
Income Protection 22
Accident Pay 23
Union Membership 24
Y2K 25
Signatories to the Agreement 26
Appendix A—Drug & Alcohol, Safety and Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Australian Fire Door

Company Pty Ltd (hereinafter referred to as “the company”),
the Western Australian Builders’ Labourers, Painters and

Plasterers Union of Workers and the Construction Mining
Energy Timberyards Sawmills and Woodworkers Union of
Australia – WA Branch (hereinafter referred to as “the un-
ions”) and all employees of the company eligible to be
members of the unions.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work.

This agreement shall apply in Western Australia only. There
are approximately two (2) employees covered by this agree-
ment.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first

pay period commencing on or after the date of signing and
shall remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES
OF PAY

1. All employees working under this agreement shall be paid
according to the wage rates set out below.

2. Wage Rates (per hour at ordinary time)
Previous 1st November 1st November1st November

EBA Rate 1999 2000 2001
Hourly Rate Hourly Rate Hourly Rate Hourly Rate

$ $ $ $

Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67
Plaster, Fixer 17.82 18.71 19.65 20.63
Painter, Glazier 17.42 18.29 19.20 20.16
Signwriter 17.80 18.69 19.62 20.63
Carpenter/Roofer 17.93 18.85 19.79 20.78
Bricklayer 17.75 18.63 19.61 20.59
Refractory Bricklayer 20.38 21.40 22.47 25.59
Stonemason 17.93 18.82 19.76 20.75
Rooftiler 17.62 18.50 19.43 20.40
Marker/Setter Out 18.46 19.38 20.35 21.37
Special Class T 18.69 19.62 20.61 21.64

APPRENTICE RATES
Previous 1st November 1st November1st November

EBA Rate 1999 2000 2001
Hourly Rate Hourly Rate Hourly Rate Hourly Rate

$ $ $ $

Plasterer, Fixer
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15

Painter. Glazier
Year 1 (.5/3/5) 7.32 7.68 8.06 8.47
Year 2 (1/3), (1.5/3.5) 9.58 10.06 10.56 11.09
Year 3 (2/3), (2.5/3.5) 13.06 13.72 14.40 15.12
Year 4 (3/3), (3.5/3.5) 15.33 16.10 16.90 17.74

Signwriter
Year 1 (.5/3.5) 7.48 7.85 8.24 8.66
Year 2 (1/3, 1.5/3.5) 9.78 10.28 10.79 11.35
Year 3 (2/3. 2.5/3.5) 13.35 14.02 14.72 15.47
Year 4 (3/3, 3/5/3.5) 15.66 16.45 17.27 18.15

Carpenter/Roofer
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.1768

Previous 1st November 1st November1st November
EBA Rate 1999 2000 2001

Hourly Rate Hourly Rate Hourly Rate Hourly Rate

$ $ $ $

Bricklayer
Year 1 7.46 7.82 8.24 8.65
Year 2 (1/3) 9.76 10.25 10.79 11.32
Year 3 (2/3) 13.31 13.97 14.71 15.44
Year 4 (3/3) 15.62 16.39 17.26 18.12
Stonemason
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Rooftiler
6 months 10.04 10.54 11.07 11.62
2nd 6 months 11.04 11.59 12.17 12.78
Year 2 12.90 13.55 14.23 14.94
Year 3 15.14 15.90 16.70 17.54

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. This Agreement provides for a site allowance of $3.00
per hour.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase the contributions on behalf of

each employee into the Western Australian Construction In-
dustry Redundancy Fund by the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week

per employee or the percentage rate that is prescribed
under the Superannuation Guarantee Charge, which-
ever is the greater.
The Company will advise all employees subject to
the Agreement of their right to have payments made
to a complying superannuation fund of their choice.
The Company is bound by the employee’s election.
The aforementioned payment will then be made to
that fund.
Until each employee nominates the fund of their
choice the Company will make payments into the
Construction + Building Unions Superannuation
Scheme (the “C+BUSS”).
In the event that any employee chooses a fund other
than the C+BUSS the Company will, within seven
days of the employee advising the Company of the
fund of their choice, advise the Union in writing of
the employee’s decision.
In the event that the employee and the Company
reach an agreement pursuant to section 49C(2)(d)
of the Act to change the complying superannua-
tion fund or scheme the Company will, within
seven days of the employee and the Company
reaching such an agreement, advise the Union in
writing of the agreement. The employer shall not
unreasonably refuse to agree to a change of com-
plying superannuation fund or scheme requested
by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes
of the Superannuation Guarantee (Administration)
Act 1992 will operate to provide a notional earnings
base) shall mean the actual ordinary rate of pay the
employee receives for ordinary hours of work in-
cluding tool allowance, industry allowance, trade
allowances, shift loading, special rates, qualification
allowances (eg. first aid, laser safety officer), multi-
storey allowance, site allowance, asbestos eradication
allowance, leading hand allowances, in charge of
plant allowance and supervisory allowances where
applicable. The term includes any regular over-award
pay as well as casual rates received and any addi-
tional rates and allowances paid for work undertaken
during ordinary hours of work, including fares and
travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel pay-

ment shall be made in the form of a daily payment (on days
worked) of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
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maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

� referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

� referred to a disputes board for determination; or
� referred to a private arbitrator agreed to between the

parties, for determination.

8. This dispute settlement procedure does not apply to health
and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.

2. In all instances, the following procedure shall be ob-
served—

3. A uniformly high standard of amenities and facilities such
as ablution blocks, change rooms, crib sheds, etc. shall be
provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.

5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
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other than tables and chairs, shall not be included when cal-
culating floor space.

7.  Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.

10. Where less than 20 persons are employed on site, Regu-
lation 3.20 – Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed wash-
able laminated or vinyl surface, and seating for the taking of
meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16. A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.

25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in re-

spect to all employees—
Employees Toilets Urinals
1—5 1 Nil
6—10 1 1
11—20 2 2
21—35 3 4
36—50 4 6
51—75 5 7
76—100 6 8

NB. For each additional 20 persons or part thereof up to 200
persons or part thereof up to 200 persons, one additional urinal
and one additional toilet is required. For each additional 35 per-
sons or part thereof in excess of 200 persons, one additional
urinal and one additional toilet is required. If a slab urinal is
provided, each 600mm shall be regarded as one urinal.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working
days.

(a) 1 pair safety boots, and will be replaced on a fair
wear and tear basis.

(b) 2 T-shirts with collars, and will be replaced on a fair
wear and tear basis.

(c) 1 bluey jacket for each employee employed during
the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties.

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 177180 W.A.I.G.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001

26.—SIGNATORIES
BLPPU
Sgd............................................................
Date:      18/2/00
CMETU
Sgd............................................................
Date:      18/2/00
The Company:
Sgd............................................................
SIGNATURE
Date:      17/2/00
Company
      Seal
(Indecipherable)............................................................
 PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.

b) Provide access at an agreed time and venue for a
representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

BHP IRON ORE PTY LTD DRIVER ONLY
OPERATION AGREEMENT 1999.

No. AG 67 of 1999.

WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

BHP Iron Ore Pty Ltd

and

Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian

Branch

No. AG 67 of 1999.

BHP Iron Ore Pty Ltd Driver Only Operation Agreement
1999.

21 April 1999.

Order.
HAVING heard Mr K G Ritchie as agent on behalf of the
Applicant and Mr R Keilty as agent on behalf of Respondent,
and by consent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the agreement made between the parties as
lodged in the Commission on the 21st day of April, 1999
in substitution for the document originally lodged on 9
April 1999 which was entitled BHP Iron Ore Pty Ltd
Driver Only Operation Agreement 1999 and subsequently
amended by direction of the Commission be registered
as an industrial agreement in the terms of the following
Schedule.

Senior Commissioner.

Schedule.
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The Need for Driver Only Operation on BHP Iron Ore
Railroad

First of all, introduction of Driver Only Operations is
not about eliminating jobs, ...it is about preserving jobs.
The fact is, the iron ore business is a highly competitive
one, and production costs have a major bearing on posi-
tioning in the marketplace. Therefore, the low-cost
producers have a distinct advantage in pricing and
sustainability in business.

BHPIO's major competitors in the Pilbara, namely
Hamersley Iron and Robe River, operate their trains using sin-
gle person operation. This represents a substantial cost benefit
in this area over BHP. By implementing Driver Only Opera-
tion, BHP eliminates this competitive disadvantage.

In the words of John Hannah, Senior Vice-President and
Group General Manager of BHP Iron Ore, “Reducing our cost
base is imperative to our future success".

As everyone knows, the world, and in particular our indus-
try, is subject to constant change-as has been underlined by
the sudden downturn in the Asian economies, our major mar-
kets.

Already we have seen the effects of this, as evidenced by
the reduction in our ore railings and our inability to increase
sales in YEM99. The jury is still out on just what affect the
current world economic situation will have on our markets in
the coming year, but we must be prepared to make adjust-
ments to deal with changing market conditions.

Our shareholders are expecting a return on the large invest-
ments, which include—

• Nelson Point Expansion Project
• Yandi Mine expansion
• New mining equipment and railroad rolling stock
• Capacity Expansion Project, includes third dumper
• Lump Rescreening Plant upgrade (TCB2)

The excitement of rapid growth over the past few years is
now being tempered by an uncertain market outlook, increas-
ing cost pressures and greater competition from other iron
suppliers.

In these times, if we are to maintain or improve on our po-
sition in the iron ore industry, we cannot rely solely on
expanding our business to increase revenue from sales.

Therefore, the time has come to direct our efforts towards
making the most out of the capital invested in our new projects.

At the same time, if we are to maintain or improve our com-
petitiveness in a declining market, we must become stronger
by controlling our costs and continuing previous efforts to
become a more efficient producer.

In a competing market, we must have a reliable, quality
driven, system in place at every point in the operating chain
leading to the delivery of ore to our customers.

To set new levels of efficiency, each department has been
asked to develop benchmarks that compares their current per-
formance against others in similar industries.

The reality is that customers are only interested in the price
of ore landed at their steel mills and, to this extent, our objec-
tive is to reduce our overall unit costs by 20% over the short
term.

Cost reductions should not be seen as a negative-it is an
integral part of growing sustainable, sound business.

We are not going to compromise on safety and environmen-
tal performance and will continue to make these issues a
priority.

Similar reviews are going on in all BHP centres and some
areas of BHP Iron Ore (eg. Marketing, Human Resources) are
participating in BHP Minerals-wide review.

Safety Partnership
Throughout the course of these Driver Only discussions,

safety has remained paramount.
Following on from the joint Failure Mode Effect Analysis

(FMEA), a number of safety improvements were identified
and progressed, including walkways on bridges; a form of
Automatic Train Protection on the Yarrie line; clearing of veg-
etation/debris from alongside track; tower control; radio
repeaters on locomotives; widening of walkway space along-
side track for inspection purposes, video cameras/monitors
on locomotives.

Given the changes inherent in Driver Only operation, there
was general consensus that implementation of single Driver
operation contemplates a high level of proficiency be demon-
strated by all Drivers. In other words, in the absence of the
second Driver, particularly when circumstances other than the
norm arise, the onus is on the single Driver to remain alert
and possess the technical knowledge, expertise and experi-
ence necessary to the safe discharge of duties.

At the same time, it was agreed that our recent safety per-
formance, as reflected by the number of reported near misses;
shunting accidents/derailments; as well as personal injuries,
was a matter of mutual concern. In an effort to seek ways to
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improve our safety performance, considerable discussion was
focused on the manner in which Locomotive Drivers are cur-
rently trained, assessed, monitored and retrained. Flowing from
these discussions, it was proposed that Locomotive Drivers
be afforded an annual in-service refresher training course.

Also, that the Company consider the appointment of Driver
Instructors; as well as expand the role of the Driver Co-
Ordinator so as to provide for a more effective
safety-improvement program. This would involve providing
a forum for one-on-one or small group discussions between
Locomotive Drivers and the Driver Instructors/Driver Co-
Ordinators to deal with questions they may have relative to
safety-related situations/experiences on track and how they
dealt with it, or could have dealt with it better if confronted
with similar situation in the future. In other words, a forum
for open discussion with individuals so that all may learn from
the others experience, without fear of embarrassment or criti-
cism. It was noted that this is not intended to relieve employees
of the requirement to report incidents/accidents as per current
Company requirements. The intent is to provide a forum for
discussing issues, whether real or hypothetical, in such a man-
ner as to promote open discussion relative to the circumstances
involved, the rules and regulations, safety procedures appli-
cable, and the overall sharing of knowledge, to the betterment
as a whole.

It was agreed that there was merit to such a program and
that it would be trialed, for a one year period, as a pilot project,
commencing with the introduction of Driver Only Operation,
and would be reviewed as part of the overall review of Driver
Only.

Driver Instructors are to be recruited from the Drivers Ros-
ters in accordance with the Company's selection process. It
was recommended that two (2) such positions be identified
for Goldsworthy Operations, and six (6) for the Newman
Operations (Four (4) based in Port Hedland and two (2) at
Newman/Satellites).

The Driver Instructors' prime role would be to impart their
skills and knowledge relative to train handling techniques,
etc. to their fellow Drivers, particularly as relates to setting up
locomotives; train brake and throttle handling; locotrol set-
up, ATP, etc. and to impress upon the Drivers assigned to their
care all the various duties of a Locomotive Driver, consistent
with the operating and safety rules and regulations applica-
ble. In other words, to focus on promoting, monitoring and
ensuring safe work practices and thus avoid near misses, acci-
dents/derailments as a result of failure to comply with such
rules and regulations. Such Driver Instructors to continue to
work their assigned link on the Roster, except as otherwise
required and as agreed by the Superintendent of Rail Opera-
tions.

It is expected that with appointment of Driver Instructors,
Drivers progressing through the various proficiency levels will
be assigned to accompany the Driver Instructors for a set pe-
riod, and only when the Driver Instructors are satisfied and
have documented, on a prescribed form, that the assigned
Driver is ready to be assessed for the next level, would such
Driver be assessed.

In addition, the Driver Instructors will be instrumental in
performing certain on-the-job assessments (passouts) of Driv-
ers following training, including;

1) Competency to perform Driver Only Operations;
2) Competency to progress from one level to the next;
3) Competency to work certain lines (e.g., Goldsworthy

to Newman and vice versa)
4) Other competency/on track assessments as may be

required by the Superintendent of Rail Operations.
Driver Instructors will work under the direction of the Train

Crew Inspectors.
Rail Operations Supervision's role will not otherwise change

insofar as their various duties/responsibilities relative to su-
pervision of Drivers except that Train Crew Inspectors as well
as Rail Operations Supervision responsible for the day to day
running of the Railroad, who were previously qualified as
BHPIO level five (5) Enginepersons, shall undertake to oper-
ate a limited number of trains in a non productive role (with a
rostered Driver) to enable them to maintain their skills and
knowledge.

The guiding principles of this SAFETY PARTNERSHIP
initiative can be summarised as follows—

1) PILOT PROGRAM: to be reviewed in one year;
2) OBJECTIVE: is to improve Operations' safety per-

formance, by means of drawing on Driver Instructors
and Driver Co-Ordinators to impart their skills and
knowledge to all Drivers on a routine and regular
basis;

3) PROCESS: Driver Instructors accompany Drivers;
Driver Co-Ordinators and/or Driver Instructors have
group discussions with small groups of Drivers re
technical and safety questions/concerns, etc. with a
view to expanding on-the-job knowledge, particu-
larly when confronted with situations not commonly
encountered;

4) ROLE: of Training Officers/Train Crew Inspectors
remains virtually unchanged except that Train Crew
Inspectors shall undertake to operate a limited
number of trains in a non productive role (with a
rostered Driver) to enable them to maintain their
skills and knowledge.

5) DELIVERABLES: A measurable improvement in
safety performance post-Driver Only Operation as
compared to the current trend, sufficient to warrant
continuation of the program. This will be reflected
in fewer near misses; fewer incidents involving
breaches of rules and regulations, including derail-
ments; shunting accidents/collisions; reversing
accidents with vehicles, etc.

6) DRIVER INSTRUCTORS: to be recruited as per cur-
rent Company selection process, trained in
“train-the-trainer", and be guided by instructions
from Train Crew Inspectors;

7) DRIVER COORDINATORS: to be briefed as to their
expanded role and both Driver Instructors and Driver
Co-Ordinators to be briefed jointly by appropriate
representatives of both Company and Union party
to this agreement to ensure clear understanding of
what is expected of them.

8) IMPLEMENTATION: of the guiding principles and
logistics associated therewith to be the responsibil-
ity of the Acting Superintendent of Rail Operations
and the Supervisor of Train Operations, plus one
convenor from each of the Goldsworthy, Newman
and Hedland CMEU Lodges.

9) TIMING: To precede and facilitate timely and or-
derly implementation of Driver Only Operation
Agreement.

1.—PROPOSAL
The concept as outlined in this document is to introduce

Driver Only Operation on all ore trains operating between
Nelson Point Yard (Port Hedland), Jimblebar Junction Yard
(Newman) and Yandi loadout sites. At the same time, Driver
Only Operation shall be implemented on all trains operating
between Finucane Island and Yarrie/Nimingarra loadout sites.

Applications may occur for Driver Only Operation of cer-
tain services such as Service trains and Work Trains between
Nelson Point Yard (Port Hedland), Jimblebar Junction Yard
(Newman), Yandi loadout sites and between Finucane Island
and Yarrie/Nimingarra loadout sites..

Driver Only Operation shall also be introduced for working
under all aspects within the Nelson Point Marshalling Yard
and Bofin Yard.

The concept of Driver Only Operation within and south of
Jimblebar Junction Yard and associated mine sites as defined
in the nine train schedule document dated 26 November 1996,
which has been in operation since the 12 April 1997 shall
remain in effect as part of this proposal.

Review Period
A review of the changes to the operation of the railroad,

following the introduction of this agreement shall occur twelve
(12) months after the introduction of Driver Only Operation.

The purpose of the review is to ensure the operating changes
have occurred in accordance with this agreement and to agree
on any subsequent changes to ensure the objectives of this
agreement are achieved.
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Should either party wish to raise issues arising from this
agreement prior to the review, then those issues should be
raised through the normal consultative procedure.

Should the need arise, the review period may be altered,
after joint consensus is reached between the Company and
the Union.

2.—TASKS
2.1 Mainline ore trains
Hedland-Newman Line
All empty and loaded ore train jobs shall be operated by a

single Driver Crew, unless otherwise provided for herein.
Loaded train departure from Jimblebar Junction shall be ad-
vanced one half hour from the current nine (9) train schedule
to now depart on the hour.

Finucane Island-Yarrie Line
All empty and loaded ore train jobs shall now be operated

by a single Driver crew, unless otherwise provided for herein.
The Driver shall operate the empty train to Yarrie/

Nimingarra, prepare the train for loading, on completion, op-
erate the loaded train to Boodarie.

2.2 Work trains
All work trains shall be operated by a single Driver crew for

through working and/or no assistance is required, but may be
operated by a two Driver crew as operational requirements
dictate (ie. Recovering ore cars from up track).

Work Train Drivers shall operate over all mainline, branch
and spur lines (including Finucane Island to Yarrie/Nimingarra)
within the BHPIO Pilbara District Railroad.

2.3 Train loading
The use of Tower Control units for the remote control of the

train shall be implemented at any of the designated load sites
where applicable. Tower Control functions shall be operated
by personnel, duly trained and designated by the Company, at
the Company's discretion, in consultation with the Union. The
use of Tower Control may supplement and or replace the need
for Driver Only loading of trains at these sites.

2.4 Train unloading
The use of Tower Control units for the remote control of the

train shall be implemented at Finucane Island where applica-
ble. Tower Control functions shall be operated by Locomotive
Drivers except as otherwise mutually agreed. The use of Tower
Control may supplement and or replace the need for Driver
Only unloading of trains.

The concept of Driver Only Operation for the purpose of
unloading trains shall become part of this proposal.

The use of Tower Control at Nelson Point is not envisaged
as being applicable at this point of time, but may be utilised as
requirements and technology change.

2.5 Nelson Point Marshalling Yard Working
Driver Only Operation shall also be introduced for working

under all aspects within the Nelson Point Marshalling Yard.
• See also Operating Procedures.

2.6 Bofin Yard Working
Driver Only Operation shall also be introduced for working

under all aspects within the Bofin Yard.
• See also Operating Procedures.

3.—OPERATING PROCEDURES
Destination-any train can run to any destination.
Train size-There shall be no limit on the length, or configu-

ration, of ore trains. Train length shall be determined by
operational requirements, but only after having ensured all
safe working parameters at any given time are maintained and
having given due regard to the length of sidings and passing
tracks to ensure the safe passage of trains and railway vehi-
cles at all times.

Hedland/Newman Long Train Allowance
An indexed allowance of $11.30 shall be paid to the Crew

in charge of any trains operated above the existing agreement
of 240 + 1% and up to a maximum of 320 cars.

Drivers shall book off at away depots as agreed.
3.1 Work Trains
Work trains are to be scheduled on an as required basis from

either Hedland and/or Jimblebar Junction rosters.

To facilitate this, work trains shall not constitute part of the
normal rostered links, but shall be allocated from the HSTR
links at either depot. Two extra HSTR links shall be included
in the Hedland roster and one in the Jimblebar Junction roster
to facilitate this requirement.

Work train Drivers shall normally be rostered on a one (1),
two (2) or three (3) consecutive day basis (inclusive of up to a
maximum of two (2) consecutive “book off's” away from
home). These Drivers shall be drawn from the HSTR rosters.

A list of volunteer Drivers from the Hedland “A", “B” and
“D” and Jimblebar Junction “Mainline” rosters, shall be es-
tablished/called for, when work train requirements of up to
fourteen consecutive days (inclusive of “book off's” away from
home) are needed to work in parallel with the work group (eg.
Resleepering). Volunteer Drivers shall work rotationally
through the list to ensure an even spread of the work amongst
the Drivers. Normal rostered shifts for the volunteer work train
Drivers shall be covered by Drivers on HSTR links if required.
Volunteer work train Drivers who work more than three (3)
consecutive shifts shall be entitled to an incidental payment
of $35.00 per day on additional shifts worked. Provisions of
the Award, as it relates to shift change penalties and voluntary
overtime will apply where appropriate.

Work trains shall operate as D.O.O. in the following cir-
cumstances—

• Ballast train • Jumbo-Out of Gauge
• Steel train • Side dumps
• Pony-resleepering • Fuel
• Sleeper drops • Sundowner
• Weighbridge testing • Recycling ore

Note: During periods whereby a Work Train Driver is allo-
cated tasks on recycling ore in Hedland Yard, such Driver may
be required to work up to ten (10) hours per shift without
penalty. The use of Work Train Drivers shall not preclude the
use of Spare or Yard Drivers in performing these tasks when
the provision of a Work Train Driver is not feasible and/or
practicable.

Assistance, when required for shunting, propelling, ballast
drop, steel train etc., shall be provided by appropriately trained
personnel.

Work trains, required for the retrieval of disabled ore cars,
shall operate as a two Driver Crew.

Work trains required to run long hood from or to a work
location shall have a second person qualified in safe working
to assist with the movement by—

• travelling on the locomotive
• preceding the movement-as per rules, regulations and

procedures for propelling.

Work train Driver “sign on” time at Hedland shall be nor-
mally rostered at 06:00 hours.

Work train Driver “sign on” time at Newman shall be nor-
mally rostered at 06:15 hours.

Work train Driver “sign on” time may be altered to coincide
with operational requirements.

When seven (7) days, or more, notice of change of “sign on”
time is given to the work train Driver, no penalties shall apply.

When less than seven (7) days notice of change of “sign on”
time is given to the work train Driver, a shift change penalty
shall apply.

Agreement for payment of Drivers on work trains
When a Driver works on a three (3) day work train and

requests to complete the third shift within the hours as
specified by the roster, they must advise supervision of
their request by radio or telephone at the commencement
of their shift.

Supervision must then make the appropriate arrangements
for relief or organise for the Driver to return to the depot within
the hours specified on the roster.

Failure of the Company to comply with the request will re-
sult in overtime payments plus shift change penalty payments
for the shift.

The above arrangements do not apply to the two (2) day
work train.
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3.2 Mid Track Change Overs
Mid track change overs may operate between Hedland and

Jimblebar Junction.
By agreement, all trains operating between Hedland and

Jimblebar Junction may operate as mid track change overs to
facilitate situations such as Cyclones, meetings etc.

Hedland based Drivers shall normally operate trains to the
mid track point Shaw and Garden for a train meet where the
Drivers shall change trains. Drivers should expect to travel as
far as Gidgi for a meet and change over.

Newman based Drivers shall normally operate trains to the
mid track point Shaw and Garden for a train meet where the
Drivers shall change trains. Drivers should expect to travel as
far as Coon for a meet and change over.

Should circumstances arise which are beyond the control of
the Company and relief cannot be dispatched, then Drivers
may be expected to work a train to its destination and alter-
nate arrangements made to return the Drivers to their home
depots. This may incur booking off at Hedland or Newman
for an agreed rest period before returning home.

3.3 Locomotive Safety Systems
Locomotives are equipped with ATP (Automatic Train Pro-

tection) and Vigilance (Alerter) safety systems. Locomotives
shall also be fitted with a Proximity Detection Device (PDD)
or non CTC version of ATP, where required.

All safety systems shall be checked and operable prior to
the commencement of a trip.

As an assist, a portable Alerter shall be available for use by
the Driver. The portable alerter may be used by the Driver to
acknowledge the on board vigilance system, allowing move-
ment within the cab of the locomotive.

In the event of the alerter failing (disabled) whilst enroute,
the Locomotive Driver shall notify the Traffic Controller, con-
tinue to the next passing track in advance and attempt to effect
repairs. If repairs cannot be effected, then one of the follow-
ing shall apply—

• the locomotive can be changed with another unit
(from within the consist/train or from another train).

• the locomotive consist can be turned allowing a dif-
ferent unit to become the lead unit.

• at the Drivers discretion, a second person, (qualified
Driver or a person qualified in safeworking), shall
be provided to assist the Driver to work the train to
the destination.

In the event that the ATP/PDD becomes inoperable whilst
enroute, the Locomotive Driver shall notify the Traffic Con-
troller, continue to the next passing track in advance and
attempt to effect repairs. If repairs cannot be effected, then
one of the following shall apply—

• the locomotive can be changed with another unit
(from within the consist/train or from another
train).

• the locomotive consist can be turned allowing a dif-
ferent unit to become the lead unit.

• at the Drivers discretion, a second person, (qualified
Driver or a person qualified in safeworking), shall
be provided to assist the Driver to work the train to
the destination.

In the event that the ATP/PDD has failed at a depot (Nelson
Point, Jimblebar Junction, Boodarie) and the locomotive can-
not be repaired or changed out with another unit, then a second
qualified Driver shall be provided to work the train to its des-
tination.

3.4 Communications
Portable Radios
All trains operating under DOO shall be provided with a

portable radio for use whenever the Driver is required to leave
the cab of the locomotive.

When the Driver is required to leave the cab of the locomo-
tive-vigilance radio procedures shall be implemented with the
Traffic Controller who shall monitor the well being of the
Driver every ten (10) minutes that the Driver is out of the
locomotive cab.

In the event that the portable radio is found to be inoperable
when conducting checks with the Traffic Controller, then the
Driver shall advise the Traffic Controller (using the Locomo-
tive radio) that the portable radio is inoperable.

The Driver shall
• proceed to obtain a portable radio from a second

locomotive in the consist/train.
• advise the Traffic Controller of the time leaving the

cab and the estimated time to obtain the second ra-
dio or return to the cab.

 The Traffic Controller shall
• record the times on the appropriate form.

The time the Driver is out of radio contact with the Traffic
Controller shall not exceed fifteen (15) minutes. If the Driver
has not contacted the Traffic Controller within the agreed time
frame then the Traffic Controller shall introduce emergency
procedures.

Locomotives departing as a single unit train shall be
equipped with two (2) portable radios.

Training in the use of vigilant radio procedures shall be
undertaken by all Drivers and Traffic Controllers prior to the
introduction of such procedures.

3.5 Mainline Failure/Delays
In the event of equipment failure en-route which necessi-

tates the train coming to a stand, the Driver shall immediately
notify the Traffic Controller of the situation and whether the
Driver requires to leave the locomotive cab.

ATP Territory
In the interest of safety, when a Driver is required to leave

the cab of the locomotive and the locomotive is within ATP
territory, then the Driver shall ensure—

• the locomotive has stopped
• the reverser is positioned in neutral
• the locomotive is in ATP operation
• the train has been secured

If the on-board computer senses movement, a brake appli-
cation is made.

NOTE: the reverser must be in neutral or movement will be
allowed.

The sensors shall detect a movement when a distance of 0.5
metres has been travelled.

Non ATP Territory
In the interest of safety, when a Driver is required to leave

the cab of the locomotive and the locomotive is within Non
ATP territory, then the Driver shall ensure—

• the locomotive has stopped
• the reverser is positioned in neutral
• the locomotive is in ATP operation
• the train has been secured

If the on-board computer senses movement, a brake appli-
cation is made.

NOTE: the reverser must be in neutral or movement will be
allowed.

The sensors shall detect a movement when a distance of 0.5
metres has been travelled.

Should it be necessary for the Driver to leave a locomotive
for any reason, then the Driver shall advise the Traffic Con-
troller of the requirements and vigilance radio procedures shall
be implemented for the period that the Driver is out of the
cab.

If more than 40 hand brakes have to be applied to the train
then the Driver shall be provided with assistance.

On occasions Drivers may be required to leave the cab to
couple/uncouple locomotives and ore cars. Following consul-
tation with the relevant personnel, assistance shall be provided,
when required, at the Drivers discretion and under the direc-
tion of the Driver, from the closest located appropriately trained
personnel.

In circumstances involving propelling, procedures as per
section 10.3 of the Railroad Rules and Regulations (Propel-
ling), as amended from time to time, shall be followed.
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A list of appropriately trained personnel shall be available
and updated on a three (3) month basis, detailing the level of
qualifications of each person and distributed, to all personnel
listed on an agreed distribution list.

MAINLINE FAILURES/DELAYS
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3.6 Relief Procedures
• Emergency
In the event of—

(a) an “Emergency” radio call
(b) no response from a Driver using vigilance radio pro-

cedures
(c) a train overdue on sectional running times and no

radio response from the Driver
The Traffic Controller shall immediately arrange for assist-

ance to be dispatched to the Driver—
1. by way of the closest personnel to the site
2. if necessary-by way of personnel trained in First Aid
3. if necessary-by way of dispatching the closest avail-

able ambulance
4. if necessary-by way of notification to Emergency

Services Officer for immediate medical assistance
to be dispatched

• Disabled Driver (personal ill health/injury)
If a Driver takes ill or is injured whilst in the course of their

duties, then the Driver may request relief. When operating on
the mainline, the Driver shall advise the Traffic Controller
and provide details as to the nature and extent of the illness/
injury and whether medical assistance is required. The Driver
shall, if possible, work the train to the next passing location in
advance where the Traffic Controller shall arrange for assist-
ance as soon as reasonably possible.

Should the Driver become so ill or injured that the train
cannot be worked to the next passing location, then the train
shall be brought to a stand and secured with the automatic
brake. The Traffic Controller shall immediately arrange for
assistance to be dispatched to the ill or injured Driver—

1. by way of the closest personnel to the site
2. if necessary-by way of personnel trained in First Aid
3. if necessary-by way of dispatching the closest avail-

able ambulance
4. if necessary-by way of notification to Emergency

Services Officer for immediate medical assistance
to be dispatched

• Disabled Driver-Requirements
1. when a Driver has been relieved from duty, due to illness/

injury, then that Driver shall be transported to the Hospital or
First Aid station before signing off duty and returns home.

2. a safety report shall be completed as soon as possible
after medical examination (due to workers compensation statu-
tory requirements, within a maximum of fourteen (14) days
from time of incident).

• Disabled Train
Should the train become disabled, then the train shall be

brought to a stand and secured with the automatic brake. The
Driver shall advise the Traffic Controller of—

1. the location of the train
2. the nature of the fault
3. the expected duration of the fault
4. if assistance is required

The Traffic Controller shall immediately arrange for assist-
ance (if required) to be dispatched to the disabled train—

(a) by way of the closest appropriately trained person-
nel to the site

The Traffic Controller shall arrange for relief (if required)
to be dispatched to the disabled train—

(b) by way of the closest appropriate relief Driver
(Hedland or Jimblebar Junction)

• Relief Drivers
Should a Driver on Mainline request relief due to illness/

injury or late running, then the Traffic Controller, in conjunc-
tion with the relevant Driver Coordinator/s, shall ascertain the
most appropriate area to source relief, this may include—

1. dispatch from Hedland, the Driver who was last to
“sign on” yard or spare duties to drive a vehicle to
the designated point to relieve the mainline Driver.

2. dispatch from Jimblebar Junction, the Driver who
was last to “sign on” train loading or spare duties or
the Driver Coordinator to drive a vehicle to the des-
ignated point to relieve the mainline Driver.

3. ascertain whether the Driver requesting relief due to
illness/injury shall be in a fit state to drive a motor
vehicle back to Hedland or Jimblebar Junction on
their own.

4. if required, arrange for an alternate person to trans-
port the relieved Driver back to Hedland or Jimblebar
Junction.

5. if required, arrange for a relief Driver to work the
train while the relieved Driver remains on board as
either the second person or passenger.

6. the Traffic Controller may arrange transport for Driv-
ers from one train to another to reduce delay time
for Drivers and facilitate the necessary change overs
but shall always keep Drivers moving in their estab-
lished direction (back to where they were originally
destined to go) unless otherwise mutually agreed.

7. alternate methods of relief may be utilised to expe-
dite relief if deemed appropriate.

3.7 Assistance on Track
Appropriate assistance shall be provided to the Driver of a

train when—
1. emergency or illness/injury situation exists
2. repairs involve heavy equipment
3. unsure of fault location within the train
4. unsuitable walking terrain
5. shunting required
6. air brake tests required
7. other situations which may arise with due consid-

eration and consultation between the Driver and the
Traffic Controller at the time to determine require-
ments

Assistance shall be by appropriately trained and skilled per-
sonnel and shall be sourced from the closest possible location.

A document detailing travel times for Hirails and vehicles
from depots to sidings, passing locations and terminals shall
be developed and attached as an appendix.
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3.8 Physical Needs Break
A physical needs break is for a Driver to attend meal and

toiletry needs.

Where possible, physical needs and meal breaks shall nor-
mally be taken by the Driver during the course of planned
train meets whilst enroute or whilst at the train loaders or un-
loading Hopper.

Should the Driver require to take a physical needs break
whilst enroute, then the Driver shall utilise the time whilst
waiting in a passing track for a train meet, or shall advise the
Traffic Controller of the need and request for the train to be
diverted into the next passing track or brought to a stand if
such urgency exists.

Under circumstances where a train is to be operated in ex-
cess of four (4) hours without stopping, it will be in order for
a Driver to request a fifteen (15) minute break for a physical
needs break.

The Driver shall endeavour to give the Traffic Controller
sufficient early advice of the need for a break so that the Traf-
fic Controller can plan ahead for altered train meets.

The Traffic Controller, where possible, shall advise the Driver
in advance of planned train meets and anticipated duration of
such meets.

3.9 Tower Control Procedures
The use of Tower Control units for the remote control of the

train shall be implemented at any of the designated loading
and unloading sites where applicable. Tower Control func-
tions shall be operated by personnel, duly trained and
designated by the Company, at the Company's discretion. The
use of Tower Control may supplement and or replace the need
for Driver Only loading of trains at these sites.

The Locomotive driver shall hand over responsibility for
the train to the designated Tower Control Operator when the
Operator is ready to take control and the Driver has completed
all set up procedures. The Locomotive Driver shall resume
responsibility for the train when the Driver reverts the train
set up back to local operation.

• Yandi load out sites 1 & 2
When the train arrives at the applicable load out site (1 or

2), the Driver shall set the train up for Tower Control opera-
tion and hand over the function to the Load Out Operator,
when the Operator is ready. The Driver shall remain available
should the Load Out Operator require assistance with the train,
until the Drivers rostered “sign off” time, whereby the Driver
shall proceed to the camp. The next rostered Driver shall pro-
ceed to the train loader at “sign on” time and complete any
further loading of the train if required.

• Whaleback load out tunnels 1 & 2
The use of Tower Control at these sites is under considera-

tion.

 • Satellite ore bodies (Jimblebar & 23/25)
The use of Tower Control at these sites is under considera-

tion.

• Nelson Point Dumpers
The use of Tower Control at these sites is under considera-

tion.

• Yarrie/Nimingarra Loadout Procedures
When the train arrives at the applicable Train Loader, the

Driver shall set the train up for Tower Control operation, when
the Operator is ready. The Driver shall remain available should
the Load Out Operator require assistance with the train, until
the train has completed loading and/or the Traffic Controller
determines to dispatch the train.

• Finucane Island Hopper
When the train arrives at Finucane Island, the Driver shall

set the train up for Tower Control. The Driver shall proceed to
the unloading Hopper and use the Tower Control to position
the train in the appropriate position, for unloading, then un-
load the train using Tower Control. At the completion of
unloading, the Driver shall return to the Locomotive, set it up
for normal operation.

3.10 Nelson Point Marshalling Yard Procedures
Nelson Point Marshalling Yard shall be operated as a Driver

Only Operation.
As part of this proposal, to improve the flexibility, utilisa-

tion of Crews and efficiency of the Nelson Point Marshalling
Yard operation a number of changes to current work practices
shall be implemented.

The proposed changes are—

1. Driver Coordinators.
Driver Coordinators shall be introduced at Hedland
to facilitate the Locomotive-Yard Operations in the
Nelson Point-Bing-Bofin Yard rail operations area,
by promoting the twenty four (24) hour cycle time
for trains, through maximum utilisation of Yard and
Mainline Crews.
Accountabilities and tasks shall be detailed in the
Driver Coordinators (Hedland) Position Description.
A separate Driver Coordinators roster shall be intro-
duced, which shall consist of a total of eight (8) links.
Two (2) of these links shall be HSTR, the remaining
links shall incorporate forty two (42) Driver Coor-
dinator Yard shifts, with the other shifts covering skill
maintenance on Yarrie, Yandi and Newman rail lines.

2. Staggered Yard Crew start times.
Effective utilisation of Yard Crews can be sourced
by staggering the start times (as recommended in
the Hedland Yard Studies). This shall provide for a
continuous coverage of all the various tasks over a
twenty four (24) hour period within the Nelson Point
Marshalling Yard, without undue interruption from
Yard Crew shift change overs.
The following proposal bases the staggered Yard
times on train “sign on” times. This in effect adds to
the efficiency by allowing for coverage of an ore
train job as well.
This proposal shall be used for late/short notice
Driver replacement and shall not replace normal
rostering procedures for coverage of “ore train” jobs
where sufficient advance notice has been given and
agreed practices can be followed.
Three (3) Drivers, rostered for ten (10) hour shifts,
shall “sign on” half an hour prior to train departure
times ( Two (2) Rostered Yard Drivers and One (1)
Rostered Mainline Driver).
Yard Drivers shall normally work for eight (8)hours
duration, but shall be expected to remain for the full
duration of the shift should either they be required
to work or relieve on mainline, or assist with Yard
work due to a shortage of crews.
Should a Yard Driver be required to work a train at
short notice, then that Yard shift shall be covered by
either —

• Yard Driver working an additional two (2)
hours voluntary overtime (= up to a maximum
12 hours on duty)/Yard Driver coming in vol-
untarily two (2) hours early (= up to a
maximum 12 hours on duty).

• Sourcing an alternate Driver from the follow-
ing order of preference-first, the HSTR,
second the “D” spare/training roster, third the
“B” Yarrie roster and fourth the “C” Loco Prep
roster.

• Source an alternate Driver from voluntary
overtime.

Hedland
Start times allow for a Hedland Driver to replace a rostered

Jimblebar Junction Driver if necessary.
Under these circumstances, alternate return working for

the Hedland Driver would need to be determined, these may
include

• mid track change over (under these circumstances
a second Driver will run as a passenger on the cor-
responding train departure from Jimblebar Junction
to effect a mid track change over to facilitate
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Drivers returning to their home depots) (dependant
on circumstances at the time and following shift
requirements).

• fly home
• drive after rest
• work train after rest

Jimblebar Junction Driver shall return after rest by the most
expedient available following option—

• driving
• being driven
• flying
• passenger

Call Outs
No call outs for Drivers to cover shifts shall be made to a

Driver between the hours of 2300 and 0500 except where
Drivers have indicated in writing, that they are willing to ac-
cept such calls as required.

A current list of available Drivers shall be maintained, via
the Roster Coordinator. This list shall be updated and reis-
sued to Traffic Controllers and Driver Coordinators when any
amendments and or variations have been advised.

Drivers rostered on duty within these hours, may be con-
tacted with advice of altered working for their shift (eg.
Rostered Yard work changing to mainline relief, etc)

3. Locomotive Preparation Facility (LPF)
• Coincidental with the signing of this agree-

ment, locomotives shall be routinely trip
serviced at the Locomotive Preparation Facil-
ity.

• Driver Coordinators shall be appointed and
assigned to oversee Yard/Locomotive Prepa-
ration Facility activities as per addendum.

• Drivers rostered for LPF duties shall book on
and off at the new LPF.

• A meeting shall be convened beforehand be-
tween the Company and The Union to resolve
any outstanding issues from the Company
Union FMEA dealing with the LPF.

4. Mainline Drivers when arriving in Nelson Point Mar-
shalling Yard with a loaded train shall, when familiar
with Yard knowledge and requested by the Traffic
Controller (Tower) —

• Pull the lead rake down onto a Dumper road
• Spot the lead rake in an empty waiting Dumper
• Detach locomotive/s from rake (just spotted

by them) in Dumper and move to the Loco-
motive Prep Facility

5. Drivers to attach and detach Digitair (end of train)
monitors (subject to MEWU agreement).

6. Drivers to couple and uncouple locomotives/com-
pressor sets/fuel tankers/work trains on their
own.

7. Drivers to spot the Dumpers with loaded rakes un-
assisted.

8. Drivers to carry out continuity tests using Digitair
(end of train) monitors.

9. Drivers to couple to ore car consists, move and de-
tach unassisted

10. Drivers to move Locomotives, Locomotive consists
and/or trains within the Yard unassisted.

11. Drivers and/or Car Examiners to conduct Brake Tests
using Locomotive Brake controls where it is not rea-
sonably practical to use ground air.

12. Drivers and/or Car Examiners to connect and dis-
connect Yard Charging plants from rakes (subject to
MEWU agreement and training).

13. Drivers (after undertaking training) and/or Car Ex-
aminers to conduct Roll By Inspections.

14. Drivers and/or Car Examiners to issue a certificate
of completion of each Brake Test and such certifi-
cate to be provided to the outgoing Driver of such
train.

15. A vehicle will be supplied at Hedland for the pur-
pose of Newman Crews while they are off duty, in
barracks, at Hedland.

Drivers in barracks.
When a Newman Driver is in barracks at Hedland, to work

a return ore train back to Jimblebar Junction, that Driver may
telephone the Traffic Controller/Driver Coordinator to deter-
mine the departure time of the train. If the train is anticipated
to have a delayed departure time, the Driver may remain in
barracks until one half hour prior to the estimated departure
time. However the Driver will remain available to return to
work earlier and assist in making the train up if so requested.

3.11 Jimblebar Junction Procedures
To improve the flexibility, utilisation of Crews and efficiency

of the Jimblebar Junction Yard operation a number of changes
to current work practices shall be implemented.

Staggered Train Loading Crew start times.
These times are based on train “sign on” times which cre-

ates an effective method to enable coverage of an “ore train”
job should a rostered Driver book off duty at short notice.

This method shall be used for late/short notice Driver
replacement and shall not replace normal rostering pro-
cedures for coverage of “ore train” jobs where sufficient
advance notice has been given and agreed practices can
be followed.

The Train Loading Driver “signs on” forty five (45) min-
utes prior to the train departure times. Should a Train Loading
Driver be required to work a train at short notice, then that
Train Loading shift shall be covered by following the Newman
Roster Guidelines as laid out in section 6.8—

Jimblebar Junction
Start times allow for a Jimblebar Junction Driver to replace

a rostered Hedland Driver if necessary. Under these circum-
stances, alternate return working for the Jimblebar Junction
Driver would need to be determined, these may include

• mid track change over (under these circumstances a
second Driver will run as a passenger on the corre-
sponding train departure from Hedland to effect a
mid track change over to facilitate Drivers returning
to their home depots) (dependant on circumstances
at the time and following shift requirements).

• fly home
• drive after rest
• work train after rest

Hedland Driver shall return after rest by the most expedient
available following option—

• driving
• being driven
• flying
• passenger

Jimblebar Junction Train Loading
Under normal circumstances train loading crews will be

expected to load the scheduled arrivals for their shift. Upon
completion of loading the Drivers may be released from duty.
However, under certain circumstances, the Driver Coordina-
tor may—

- Direct a Driver to commence loading of another train
whereby that Driver will be relieved via a “hot seat
changeover” by the oncoming Driver, or as other-
wise mutually arranged with the Driver Coordinator,
ie. voluntary overtime.
 or

- Carry out other duties in accordance with that em-
ployee's skill, competence and training.

Drivers rostered on train loading, may be required to have
crib on the locomotive, as is the case with mainline working.

Sign on-Travel to work
Crews shall drive themselves to and from work in Company

provided vehicles.
All crews shall “sign on” and “sign off” at home in Newman.
Crews shall be available and ready to travel to work a mini-

mum of ten (10) minutes prior to their “sign on” time.
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Arrangements for such shall be in consultation with the
employees.

Call Outs
No call outs for Drivers to cover shifts shall be made to a

Driver between the hours of 2300 and 0500 except where
Drivers have indicated in writing, that they are willing to ac-
cept such calls as required.

A current list of available Drivers shall be maintained, via
the Roster Coordinator. This list shall be updated and reis-
sued to Traffic Controllers and Driver Coordinators when any
amendments and or variations have been advised.

Drivers rostered on duty within these hours, may be con-
tacted with advice of altered working for their shift (eg.
Rostered Yard work changing to mainline relief, etc)

Hedland Crew vehicle
A vehicle will be supplied at Newman for the purpose of

Hedland Crews while they are off duty, in barracks, at
Newman.

Drivers in barracks.
When a Hedland Driver is in barracks at Newman, to work

a return ore train back to Hedland, that Driver may telephone
the Traffic Controller/Driver Coordinator to determine the
departure time of the train. If the train is anticipated to have a
delayed departure time, the Driver may remain in barracks
until forty five minutes prior to the estimated departure time.
However the Driver will remain available to return to work
earlier and assist in making the train up if so requested.

3.12 Bofin Yard Procedures
Four (4) Yard Drivers shall normally be available to unload

trains (using Tower Control), trip servicing, train inspections
and shunt as required.

These Yard Drivers “sign on” times shall allow a Yard Driver
to relieve a Mainline Driver if required, due to late running.

Eight {8} additional Yard Driver shifts per fortnight shall
normally be rostered with a “sign on” time of 06:00 hours to
assist in working the Nelson Point Marshalling Yard. This
rostered Yard Driver shall “sign on” and “sign off” at the Nel-
son Point Yard Office when rostered on these shifts.

This Driver shall perform the normal functions at Bofin for
Driver coverage or if there are additional requirements.

Yard Drivers shall normally work for eight (8) hours dura-
tion, but shall be expected to remain for the full duration of
the shift should either they be required to complete their work
or relieve on mainline, or assist with Yard work due to a short-
age of crews.

Train Cancelled/Rostered Spare
If no useful Railroad work is available within Bofin Yard

for a rostered Boodarie shift, due to train cancelled or rostered
spare, then such Driver shall “sign on” at Boodarie but then
may be utilised to assist in the Nelson Point Marshalling Yard
in accordance with provisions in section 5.3 assignments.

Call Outs
No call outs for Drivers to cover shifts shall be made to a

Driver between the hours of 2300 and 0500 except where
Drivers have indicated in writing, that they are willing to ac-
cept such calls as required.

A current list of available Drivers shall be maintained, via
the Roster Coordinator. This list shall be updated and reis-
sued to Traffic Controllers and Driver Coordinators when any
amendments and or variations have been advised.

Drivers rostered on duty within these hours, may be con-
tacted with advice of altered working for their shift (eg.
Rostered Yard work changing to mainline relief, etc)

Policy for Crew Utilisation (Planned train cancellation)
If there is no requirement to run the 00:10 train to either the

Mines or Nelson Point (and no other duties are required for
the Driver) then that Driver should be advised, with sufficient
notice, to remain at home “on call” and “readily contactable”
and report for duty at 05:00 hours to work the remainder of
the shift, assisting with train inspections and working as re-
quired by the Traffic Controller.

If there is no requirement to run the 18:10 train to either
Mines or Nelson Point (and no other duties are required for
the Driver) then that Driver shall report for duty at 18:00 hours

as normal and the Traffic Controller shall advise if the Driver
can return home and remain “on call” and “readily contactable”
for the duration of the shift.

This does not relieve Drivers from their responsibility to
perform other duties or workings as and when required.

Drivers shall respond with expediency on all recalls to work.
For the course of normal operations, Drivers shall work their

own normal rostered jobs.
Procedure for securing trains
Trains should not be stabled on the mainline within Bofin

Yard (except for an unforseen emergency) due to the safety
risk involved with applying hand brakes from the main
Finucane Island road.

Loaded trains should only be stabled on the Service Road at
Boodarie Yard (except for an unforseen emergency) due to
the safety risk of applying hand brakes.

Trains should not be stabled at the Yarrie Train loader dur-
ing wet weather due to water laying in the Train Loader area.
Trains should be pulled down to the ninety (90) car mark and
stabled there.

Procedure for shunting Boodarie workshop
Shunting within the Boodarie workshop area shall normally

be undertaken by the Track Mobile with a workshop operator,
except for the placing of bad order cars which shall be shunted
onto the run around road by a Driver using a locomotive and
picking up good order cars from the east end of roads 1,2,3 by
a Driver using a locomotive.

If the Track Mobile is inoperable or an operator is not avail-
able, then a Driver may be requested to use a locomotive to
shunt the workshop.

3.13 Long Hood Running (Mainline)
Locomotives/trains required to run long hood shall have a

second person qualified in safe working to assist with the
movement by either of the following—

1. Travelling on the locomotive
2. Preceding the movement-in line with the procedures

for propelling
Video cameras on locomotives
Locomotives shall be equipped with video cameras to en-

able the Driver to see the rail track ahead is clear and may be
utilised otherwise with joint agreement as requirements and
technology change.

3.14  Cyclone Procedures
The following procedure is written to clarify existing Com-

pany procedures and in no way negates procedures which have
already been set.

The implementation of the various degrees of readiness can
best be shown as follows—

______________ BLUE ALERT
roster cancelled
Drivers return to 12 hours
home depot ______________

______________ YELLOW ALERT
Personnel sent
home 15 hours 12 hours

______________
______________ RED ALERT

1. Procedures leading up to Red Alert
a. Upon the completion of the Blue Alert plans are to be

drawn up to determine the most expeditious way of returning
Drivers to their home depot. These plans are to be reviewed
on a regular basis in line with the regular updating of the sta-
tus of the cyclone. This will ensure that Drivers will be in a
position to return to their home depot with minimum delay
should a yellow alert be applied.

b. One hour before the yellow alert is applied the roster is to
be cancelled and Drivers returned to their home depots.

c. To assist in the implementation of 1(b) Drivers will be
changed over without consultation of the union officials.

d. Dumping, load out and other local duties will continue
until a decision is made to tie down and get drivers home
prior to the red alert.
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e. In addition to the normal methods of informing Drivers,
radio 6NW will be utilised to inform Drivers of work or can-
celled roster requirements.

f. Spare Drivers will be utilised if required for securing shut-
ters on household equipment of Drivers or other personnel
still at work.

2.  Procedure following the all clear

a.  The Company will asses the situation following the cy-
clone before advising Drivers whether they are to return to
work on a cancelled or reinstated roster situation.

b. Drivers who, under normal conditions would be at work
or due to report to work in the four (4) hours following the all
clear will be required to report to duty once an assessment of
the situation has been made. These Drivers will be notified by
note, telephone or personal contact.

c. Radio 6NW will be utilised to advise all relevant person-
nel of work requirements and transport arrangements.

d. Drivers unable to attend work are to advise supervision
of the problem and whether assistance is required.

3.15 Arrangements for purchasing cribs

The following arrangements are for Drivers to purchase cribs
at Newman, Yandi and Redmont, when on work or other trains.
This can be arranged by submitting an order form as listed.
This order must be submitted the previous day or at least four
(4) hours before pick up time, and paid for in cash when pick-
ing the meal up.

Sandwiches 2 rounds per pack

Tuna-Cheese-Ham-Egg $4.00

NB: Cost of sandwiches includes choice of fillings (eg.
Tomato, carrot, onion, lettuce)

Pastry items served cold
Beef pie
Pasties
Sausage Rolls x 2
(all include tomato sauce $1.50)

Cold pack including mayonnaise
Salad only $3.00
Meat salad $5.00
Tuna salad $5.00

Fruit 2 pieces
Apple. Orange, Pear $1.00
Frozen meat pack
Meat dish 2 vegetables,

1 potato $6.00

drinks
Orange Juice $1.50
Milk $1.50
Milk flavoured $1.50

ALL ORDERS MUST BE PLACED 4 HOURS BEFORE
PICK UP
ALL PURCHASES ARE ON CASH BASIS ONLY
NO CREDIT

4.—TRAIN SCHEDULES
Train schedules are drawn up to reflect market, loading,

dumping operational requirements, encompassing hours
worked relief (annual leave, etc).

4.1 Train Schedule Times—Newman Line

SLOT DEPART ETA JBJ DEPART JBJ ETA
HEDLAND YARD YARD HEDLAND

2 03:00 10:30 15:00 22:00
3 07:00 14:30 19:00 02:00
5 11:00 18:30 23:00 06:00
6 15:00 22:30 03:00 10:00
8 19:00 02:30 07:00 14:00
9 23:00 06:30 11:00 18:00

DEPART ETA DEPART ETA
HEDLAND YANDI YANDI HEDLAND

1 01:00 06:20 10:30 16:30
4 09:00 14:30 18:30 00:30
7 17:00 22:30 02:30 08:30

The following is an example combination of through train
and mid track change over working—

03:00 ex Hed & 03:00 ex JBJ Mid track change
overs

07:00 ex Hed & 07:00 ex JBJ Mid track change
overs

19:00 ex Hed & 19:00 ex JBJ Mid track change
overs

23:00 ex Hed & 23:00 ex JBJ Mid track change
overs

01:00 ex Hed
09:00 ex Hed

17:00 ex Hed shall be worked by Hedland Drivers with
book off at Yandi and the Drivers working
return train services back to home depot.

15:00 ex Hed & 11:00 ex JBJ shall be worked by
Hedland Drivers
with book off at
Newman and the
Drivers working
return train services
back to home depot

15:00 ex JBJ & 11:00 ex Hed shall be worked by
Newman Drivers
with book off at
Hedland and the
Drivers working
return train services
back to home depot

These train services are maintained as through working to
enable Drivers to maintain their track skills and knowledge
over the full length of the mainline track.

When a train runs to other than its scheduled destination
and the Driver is required to “book off” at the rostered desti-
nation, consultation shall take place between the Company
and the Union.

4.2 Train running agreements
Drivers Flying
In the event that Drivers of cancelled trains are required to

fly to pick up their return working or to return to their home
depot, the Company will make every effort to fly the Drivers
within eight (8) hours of the commencement of their shift.
The latest that a Driver will be required to fly will be two (2)
hours prior to the rostered finishing time of the shift.

Transport for Drivers by means other than aircraft
In the event that it is necessary to transport crews between

sites by means other than aircraft, discussions will take place
between the Union and Company representatives with the view
of reaching a suitable alternative.

When vehicles are used to transport Drivers by road, the
vehicle shall be of a standard where personal belongings are
protected from the outside elements.

Running trains after four (4) hours on duty
A Driver is not obliged to depart on a trip (as defined) four

(4) hours after sign on time of the Driver.
Delays to Loading at Yandi
Trains will complete loading prior to departing Yandi, ex-

cept if due to any delays, then it shall be up to the Traffic
Controller to consult with the Driver whether to complete load-
ing or not. If the Driver agrees to complete loading past four
(4) hours on duty, then penalty payments shall apply.

4.3 Train Schedule Times-Yarrie Line
SLOT DEPART ETA DEPART ETA

BOODARIE MINE MINE BOODARIE
1 0010 0345 0545 1000
2 0610 0945 1145 1600
3 1210 1545 1745 2200
4 1810 2145 2345 0400
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Slot Arrive Complete Depart Arrive Depart
Finucane Unloading Finucane Boodarie Boodarie

1 1030 1530 1630 1700 1810
2 1630 2130 2230 2300 0010
3 2230 0330 0430 0500 0610
4 0430 0930 1030 1100 1210

Note: Complete unloading times and depart Finucane are a
guide and need to reviewed with each train depending on re-
quirements such as Locomotive servicing, shunting and train
inspections.

4.4 Running trains on rescheduled paths due to rehabilita-
tion

When there is a requirement to reschedule trains due to re-
habilitation work, discussions will take place with Union
representatives.

Once agreements has been reached, a joint notice will be
issued prior to implementation.

5.—HOURS OF WORK
Employees are required to work ten (10) shifts in accord-

ance with the roster in each fortnightly pay period.
There shall be a half hour (30 minute) duration between

Driver “sign on” time and train departure time at Nelson Point.
There shall be forty five (45) minutes duration between

Driver “sign on” time and train departure time at Jimblebar
Junction.

There shall be ten (10) minutes duration between Driver
“sign on” time and train departure time at Boodarie.

The employer shall post rosters designating—
• the starting time and estimated finishing time of each

shift for crews on
• mainline-ore
• work train
• train loading
• rostered spare duties
• yard
• locomotive preparation duties.

5.1 Rostered Hours
Job Destination Hedland Newman

Crews Crews
Empty Ore Hedland 10 10

-Jimblebar
 Junction

Loaded Ore Jimblebar 10 10
 Junction-
Hedland

Empty Ore Hedland- 10
Yandi

Loaded Ore Yandi- 10
Hedland

Ore Trains Yarrie/ 10
Nimingarra

LOCATION
Work Trains Hedland/ 10 10

 Jimblebar
Junction

Train Jimblebar 10
Loading  Junction
Spare/ Hedland/ 10 10

Training Jimblebar
Junction

Yard Hedland 10
Yard Bofin 10

Loco Prep Hedland 8.5

5.2 Time off between rostered shifts
• A minimum period of time between the termination

of one shift and the commencement of the next shift
at an away depot shall be eight (8) hours.

• The minimum period of time between the termina-
tion of one shift and the commencement of the next
shift at a home depot shall be ten (10) hours.

• When rosters are created, every effort shall be made,
where practical, to offer at least ten (10) hours off
between shifts at an away depot and twelve (12)
hours off between shifts at a home depot.

5.3 Assignments
In consideration of the changed work practices inherent in

Driver Only Operation as relates to total hours worked per
fortnight, the following will apply on assignments operated
with a single driver.

Drivers under the following circumstances may be released
from their rostered duties (under the direction of the Traffic
Controller/Driver Coordinator) on a no loss of earnings basis.
If they fail to conform to this agreement, they will be account-
able for their actions in accordance with Company policy.
Drivers granted release shall remain “on call” and “readily
contactable” for the duration of their rostered hours. Should
they be recalled to work due to exceptional circumstances,
drivers shall respond with expediency on all recalls. How-
ever, drivers shall not be recalled after the expiry of 8 hours
from sign-on.

• Loaded Ore Train Arrival (Hedland)
Driver relieved either in Reception Yard or Dirt
Crossing. If no relief available Driver may be re-
quired to spot the lead rake of their train in an
awaiting dumper (providing it is within the rostered
10 hours).

• Empty Ore Train Arrival (Jimblebar)
Driver relieved on arrival or may be required to re-
main and split that train (provided it is within the
rostered 10 hours).

• Loaded Ore Train Arrival (Boodarie)
Driver relieved on arrival but if no relief or Yard Crew
available, the Driver may be required to work as di-
rected by the Traffic Controller/Driver Coordinator
as required (providing it is within the rostered 10
hours).

• Useful railroad work is intended to reflect the con-
cept of “any man any job” and include the following
duties or combination thereof—

- Yard Shunt
- Work Train
- Train Loading/Unloading
- Locomotive Service Shop/Locomotive Trip

Servicing
- Recycling Ore from “I” Area, Fines Spur, etc.
- Brake Testing
- Train Inspections
- Cleaning/Refuelling Engineman's Vehicles
- Carrying Out Test Runs
- And any other duties within the employees

skill, competence and training.
• Crew(s) required to relieve mainline crews en route,

will, upon completion of their assignment, be re-
quired to complete their shift in accordance with the
above principles.

Crew(s) rostered spare or train cancelled shall perform use-
ful work in accordance with the above principles.

5.4 Additional Hours On Mainline (Relief)-Hedland to
Jimblebar Junction/Yandi lines

Drivers shall work up to ten (10) hours on mainline before
being eligible for relief.

Where in the course of a trip, it appears the estimated,
rostered hours shall be exceeded, a Driver may request to have
a relief Driver take over at the expiration of the ten (10) hours.
Where possible, any such request shall be made at a time which
will allow for the relief to be in position at the expiry of these
hours. A minimum of two (2) hours notice of request for re-
lief should be given wherever possible.

The Traffic Controller shall make every effort to comply
with any such request.

In the event that relief cannot be provided, the Driver shall
continue to operate the train for up to eleven and one quarter
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(11.25) hours. The Driver may pull the train up at the next
passing location at the expiration of these hours, until a relief
Driver can take over.

Drivers shall be entitled to overtime at the expiration of the
rostered ten (10) hour shifts.

A shift change penalty shall be paid if relief from operating
the locomotive controls has not been provided at the expira-
tion of the eleven and one quarter (11.25) hours, provided
that sufficient notice has been given to provide the relief and
the circumstances contributing to the resultant delay are within
the control of the Company. In situations where the delay is
not within the control of the Company, relief shall be pro-
vided but overtime rates only shall apply.

It is the intention to enable each Driver to book off at their
destination within twelve (12) hours. If a Driver has been re-
lieved but will not be able to book off at their destination within
the twelve (12) hour period, a second person will be provided
to drive that Driver in a vehicle.

5.5 Additional Hours On Mainline (Relief)-Boodarie to
Yarrie/Nimingarra line

Drivers shall work up to ten (10) hours on mainline before
being eligible for relief.

Where in the course of a trip, it appears the estimated,
rostered hours shall be exceeded, a Driver may request to have
a relief Driver take over at the expiration of the ten (10) hours.
Where possible, any such request shall be made at a time which
will allow for the relief to be in position at the expiry of these
hours. A minimum of two (2) hours notice of request for re-
lief should be given wherever possible.

The Traffic Controller shall make every effort to comply
with any such request.

In the event that relief cannot be provided, the Driver shall
continue to operate the train for up to eleven and one quarter
(11.25) hours. The Driver may pull the train up at the next
passing location at the expiration of these hours, until a relief
Driver can take over.

Drivers shall be entitled to overtime at the expiration of the
rostered ten (10) hour shifts.

A shift change penalty shall be paid if relief from operating
the locomotive controls has not been provided at the expira-
tion of the eleven and one quarter (11.25) hours, provided
that sufficient notice has been given to provide the relief and
the circumstances contributing to the resultant delay are within
the control of the Company. In situations where the delay is
not within the control of the Company, relief shall be pro-
vided but overtime rates only shall apply.

It is the intention to enable each Driver to book off at their
destination within twelve (12) hours. If a Driver has been re-
lieved but will not be able to book off at their destination within
the twelve (12) hour period, a second person will be provided
to drive that Driver in a vehicle.

5.6 Rostered Spare
When a person is rostered spare, there shall be a designated

start and an estimated finishing time, equating to a shift of 10
hours.

If a person rostered spare is required to fill a vacant job on
the roster, that person shall be paid the appropriate penalties,
if applicable, and overtime after ten (10) hours on duty, if
applicable.

5.7 Rostered Hours-Hedland
Jobs per day Days per Hours Total

fortnight per shift Hours
1 empty JBJ x 14 x 10 = 140
1 loaded JBJ x 14 x 10 = 140
3 empty YND x 14 x 10 = 420
3 loaded YND x 14 x 10 = 420
4 Mid Track C/o x 14 x 10 = 560
4 return YAR x 14 x 10 = 560
18 Yard x 14 x 10 = 2520
1 yard HED x 8 x 10 = 80
4 yard BOF x 14 x 10 = 560
2 Work Trains x 10 x 10 = 200

Total Active Jobs = 560 = 5600

Jobs per day Days per Hours Total
fortnight per shift Hours

10 shifts per link = 560/10 56 Active
Links

Hours per Fortnight = 5600/56 = 100
Hours

Hours per Week = 100/2 = 50 Hours

3 Loco Prep x 14 x 8.5 = 357

Total Active Jobs = 42

10 shifts per link = 42/10 4.2 Active
Links

Hours per Fortnight = 357/4.2 = 85 Hours
Hours per Week = 85/2 = 42.5

Hours

3 x Driver
Co-ordinators x 14 x 10 = 420

Total Active Jobs = 42

10 shifts per link = 42/10 4.2 Active
Links

Hours per Fortnight = 420/4.2 = 100
Hours

Hours per Week = 100/2 = 50 Hours

5.8 Rostered Hours-Jimblebar Junction
Jobs per day Days per Hours per Total

 fortnight  shift Hours
1 empty JBJ x 14 x 10 = 140
1 loaded JBJ x 14 x 10 = 140
4 Mid Track C/o x 14 x 10 = 560
6 Train Loading x 14 x 10 = 840
1 work train x 10 x 10 = 100

Total Active Jobs = 178 = 1780

10 shifts per link = 178/10 17.8 Active
Links

Hours per Fortnight = 1780/17.8 = 100
Hours

Hours per Week = 100/2 = 50 Hours

3 x Driver
Co-ordinators x 14 x 10 = 420

Total Active Jobs = 42

10 shifts per link = 42/10 4.2 Active
Links

Hours per Fortnight = 420/4.2 = 100
Hours

Hours per Week = 100/2 = 50 Hours

6.—CREW ROSTER
Hedland Yard and Jimblebar Junction, rostered start times,

shall be concurrent with train schedule departure times.
Staggered Hedland Yard and Jimblebar Junction start times

shall provide for an improved continuous coverage of Drivers
and shall provide a means of providing coverage for assist-
ance and relief to Drivers on track.

The proposed rostered builds may be varied as it relates to
the utilisation of Driver Coordinators working within the
Hedland and Boodarie roster configurations.

6.1 Proposed Roster Build-Jimblebar Junction
Jobs per day Days per fortnight Total jobs
1 empty JBJ x 14 = 14
1 loaded JBJ x 14 = 14
4 Mid Track C/o x 14 = 56
6 Train Loading x 14 = 84
Total Active Jobs = 168
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Jobs per day Days per fortnight Total jobs
10 shifts per link = 168/10 = 17 Active Links
HSTR = 6 Links
HSTR (work train) = 1 Link

Total Links = 24 Links
D.C. Skill maintain (ore + T.L.) = -2 Links
Total Links = 22 Links

Driver Co-ordinator
3 Driver Co-ordinator x 14 = 42
10 shifts per link = 42/10 = 4.2 Links
HSTR = 1.8 Links
D.C. Skill maintain (ore + T.L.) = 2 Links
Total Driver
Co-ordinator = 8 Links

6.2 Proposed Roster Build-Hedland
Jobs per day Days per fortnight Total jobs
1 empty JBJ x 14 = 14
1 loaded JBJ x 14 = 14
3 empty YND x 14 = 42
3 loaded YND x 14 = 42
4 Mid Track C/o x 14 = 56
4 return YAR x 14 = 56
18 yard HED x 14 = 252
1 yard HED x 8 = 8
4 yard BOF x 14 = 56

Total Active Jobs = 540
10 shifts per link = 540/10 = 54 Active Links
3 Loco Prep x 14 = 42
Loco Prep HSTR = 18
10 shifts per link = 60/10 = 6 Links
HSTR (Work Train) = 2 Links
HSTR = 21 Links
Training & Spare = 4 Links

Total links 87 Links
D.C. Skill maintain (ore + T.L.) = -2 Links
Total Links = 85 Links

Driver Co-ordinator
3 Driver
Co-ordinator x 14 = 42
10 shifts per link = 42/10 = 4.2 Links
HSTR = 1.8 Links
D.C. Skill maintain (ore + T.L.) = 2 Links
Total Driver = 8 Links
Co-ordinator

To facilitate a roster format which shall allow for progres-
sional level advancement and training, the roster build shall
consist of four (4) components.

Roster “A"-Level 5 Drivers-All working
Roster “B"-Level 4 Drivers + Level 5 Drivers-Headend pow-

ered + Yard + work according to classification.
Roster “C"-Level 3 & 2 Drivers + Levels 4 & 5 Drivers-

Loco Prep + work according to classification.
Roster “D"-Level 1 + Drivers of all Levels-Training and

transition roster + work according to classification.

6.3 Roster Description
HOURS OF WORK As described in section 4 “Hours

of work” in this document.
REST PERIOD
AFTER DUTY The minimum period of time be-

tween the termination of one shift
and the commencement of the
next shift.
• At an away depot-shall be a

minimum of eight (8).
• At a home depot-shall be a

minimum of ten (10) hours.

• When rosters are created,
every effort shall be made,
where practical, to offer at
least ten (10) hours off be-
tween shifts at an away depot
and twelve (12) hours off be-
tween shifts at a home depot

ROSTERED DAYS
OFF One rostered day off-means

twenty four (24) hours + eight (8)
hours from the completion of the
previous shift to the commence-
ment of the next shift.
Two rostered days off-means forty
eight (48) hours + eight (8) hours
from the completion of the previ-
ous shift to the commencement of
the next shift.
Three or more rostered days off-
means a minimum of seventy two
(72) hours from the completion of
the previous shift to the com-
mencement of the next shift.

LOCAL JOB Means an employee is required to
sign on and off at the home de-
pot.

AWAY FROM HOME Means an employee is required to
sign off and on at an away depot.

STAR DAY Means a day designated within the
roster which compensates for the
time when a double sign on (two
shift start times on the same day)
occurs.
A star day shall normally follow
the double sign on, or be rostered
at the start or end of the next
rostered days off block. A star day
shall always be designated beside
a rostered day off.

TIMES DESIGNATION Rosters shall incorporate the start-
ing time and estimated finishing
time of each shift for the Drivers
working mainline, yard, train
loading and rostered spare duties.
Rosters shall incorporate the start-
ing and finishing times of each
shift for the Drivers on locomo-
tive preparation duties.

WORK TRAIN
ADVICE Work train Driver “sign on” time

shall be normally rostered at 06:00
hours.
Work train Driver “sign on” time
may be altered to coincide with
operational requirements.
When seven (7) days, or more,
notice of change of “sign on” time
is given to the work train Driver,
no penalties shall apply.
When less than seven (7) days
notice of change of “sign on” time
is given to the work train Driver,
a shift change penalty shall apply.

6.4 Coverage For Single Day Absences
Employees who wish to apply for a single day off are to

make application verbally and by submitting a leave applica-
tion form a maximum of 28 days before and a minimum of 48
hours or 2 working days prior to the required time off. Where
possible, forms should be submitted to the Roster Co-ordinator
between Monday and 1200 hours on Friday and a response
will be given within 8 hours.

The first application will be approved unless rostering re-
quirements cannot be met. Other applications will still be
accepted and will be considered.

The single day absence will be covered by personnel on
HSTR links or by voluntary overtime.
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6.5 Leave Rosters
Once a year Company representatives and members of the

Roster Committee will meet to draw up the leave roster for
the next twelve (12) months.

For Port Hedland Branch, applications will be called for,
between 1st August to 30th September for the following years
leave.

6.6  Christmas and Boxing day Shut Down
Christmas day and Boxing day are shut down days and no

trains are scheduled to run.
Discussions will take place between Company and Union

representatives prior to Christmas regarding shut down and
start up requirements. A notice will be posted on the notice
board showing the working arrangements.

The following provisions will apply for Railroad Opera-
tions employees—

1. All Drivers who are rostered on duty up to 2100
hours on Christmas Eve will be expected to report
for duty.

2. Those drivers who are on duty after 2100 hours will
not be required to report to duty and will be paid for
the shift rostered.

3. Other employees who wish to apply for a day in lieu
or take special leave for Christmas Eve may apply
to have the day off. All applications will be given
consideration.

Return to work following Christmas/Boxing Day Break
The start up time for the 27th December is 0001 hours. All

crews who are rostered on duty between 2200 hours and 2359
hours on the 26th December must report for duty at 0001 hours
on the 27th December.

6.7 Cancellation of the Roster
In the event of a likelihood to cancel the roster, discussions

will take place between Company and Union representatives
to discuss the following—

1. The need to cancel the roster.
2. The anticipated time that the roster will be cancelled.
3. The availability of the training courses that Drivers

can attend
4. Other work that is required to be done, ie. Construc-

tion and work trains.
Once it has been agreed that the roster will be cancelled—

1. Days off as per the roster will be observed.
2. Drivers will be advised by note that the roster is can-

celled and what they are required to do.
3. Company and Union representatives will meet daily

to discuss work requirements for the following day.
Once the roster is to be reinstated, drivers at work will be

advised that the roster will be reinstated. Those Drivers who
are off duty will be advised by note that the roster is rein-
stated and when they are required to work.

6.8 Roster Guidelines
Newman Roster Guidelines
The following are recommended guidelines for the work-

ing of both the Newman Mainline and Coordinators Roster
and will be reviewed on agreement of final roster design—

1. Main Roster
Day to day absences will covered by the following,
in order—

a. All available rostered spare persons
b. Voluntary Overtime Shifts as dictated by the

roster, ie. 1st early, 2nd etc.
c. Overtime (Train loading)
d. Voluntary Overtime shift from the Coordina-

tors Roster.
2. Coordinators Roster

Day to day absences will be covered by—
a. Rostered spare Coordinator
b. Voluntary Overtime shifts (Coordinator

Roster)

c. Overtime
d. Voluntary overtime from the main roster cov-

ering relevant links.
The Driver Coordinators roster will have a shift
change over day for changing from night shift to
day shift.

3. HSTR
a. When a Driver takes annual leave and returns

on HSTR, two (2) appropriate links are to be
nominated for the purposes of allocating
Rostered Days Off (RDO), (relevant links).

b. When a Driver takes annual leave and returns
on HSTR, two (2) appropriate links are to be
nominated for the purposes of allocating
Rostered Days Off (RDO), DC1 and DC2.

c. All HSTR links are to rostered together.
d. Driver Coordinators HSTR are to be rostered

together.
e. Advantages

• This allows for easier rostering in and
out of HSTR links (ie. Provides for
RDO's entering and leaving HSTR,
without the possibility of working too
many shifts in a row.

• HSTR to be rostered as it used to be
(ie. Work into HSTR covering active
links and work out of it on the spare
jobs etc.)

• Whilst on HSTR, where possible all
attempts should be made to roster spare
jobs equally between Driver Coordi-
nators and Drivers.

4. Annual Leave
a. Up to XX persons will be granted Christmas

leave (from December 18th through to 7th
January, inclusive).

b. All other times, XX persons on annual leave.

6.9 Jimblebar Junction Shift Times
Job Hours Start Est. Finish
Ore MT x 1 10 1030 2030
Ore LD x 1 10 1415 0015
Ore Mid T C x 1 10 0215 1215
Ore Mid T C x 1 10 0615 1615
Ore Mid T C x 1 10 1815 0415
Ore Mid T C x 1 10 2215 0815
Tr. Loading x 1 10 0215 1215
Tr. Loading x 1 10 0615 1615
Tr. Loading x 1 10 1015 2015
Tr. Loading x 1 10 1415 0015
Tr. Loading x 1 10 1815 0415
Tr. Loading x 1 10 2215 0815
Work Train x 1 10 0615 1615
Dr. Co-ord x 1 10 0615 1615
Dr. Co-ord x 1 10 1415 0015
Dr. Co-ord x 1 10 2215 0815

6.10 Hedland Shift Times
Job Hours Start Est. Finish
Ore MT x 1 10 0030 0830
Ore MT x 1 10 0830 1630
Ore MT x 1 10 1430 0030
Ore MT x 1 10 1630 0030
Ore LD x 1 10 0200 1200
Ore LD x 1 10 1000 2000
Ore LD x 1 10 1015 2015
Ore LD x 1 10 1800 0400
Ore Mid T C x 1 10 0230 1230
Ore Mid T C x 1 10 0630 1630
Ore Mid T C x 1 10 1830 0430
Ore Mid T C x 1 10 2230 0830
Yard x 1 10 0030 1030
Yard x 1 10 0030 1030
Yard x 1 10 0230 1230
Yard x 1 10 0230 1230
Yard x 1 10 0630 1630
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Job Hours Start Est. Finish
Yard x 1 10 0630 1630
Yard x 1 10 0830 1830
Yard x 1 10 0830 1830
Yard x 1 10 1030 2030
Yard x 1 10 1030 2030
Yard x 1 10 1430 0030
Yard x 1 10 1430 0030
Yard x 1 10 1630 0230
Yard x 1 10 1630 0230
Yard x 1 10 1830 0430
Yard x 1 10 1830 0430
Yard x 1 10 2230 0830
Yard x 1 10 2230 0830
Work Train x 1 10 0600 1600
Work Train x 1 10 0600 1600
Dr. Co-ord x 1 10 0630 1630
Dr. Co-ord x 1 10 1430 0030
Dr. Co-ord x 1 10 2230 0830
Loco Prep x 1 8.5 0600 1430
Loco Prep x 1 8.5 1400 2230
Loco Prep x 1 8.5 2200 0630

6.11 Yarrie Line Shift Times
Job Hours Start Est. Finish
Ore return x 1 10 0001 1000
Ore return x 1 10 0600 1600
Ore return x 1 10 1200 2200
Ore return x 1 10 1800 0400
Yard x 1 10 0400 1400
Yard x 1 10 1000 2000
Yard x 1 10 1600 0200
Yard x 1 10 2200 0800
Hedland Yd x 1 10 0600 1600

7.—TRAINING
It is agreed that the Training Committee shall be convened

to review the existing Training Modules and Career Paths as
it relates to Driver Only Operation, in particular, the compe-
tencies required for Level Four Drivers to operate head end
powered trains on the mainline (eg. Yarrie, work trains).

The Training Committee shall also review the familiarisa-
tion and training requirements in relation to integration.

7.1 DOO Training Requirements
The proposed introduction of Driver Only Operation (DOO)

has led to the following conclusions via Training Needs Analy-
sis.

There are three main areas of training identified, Newman,
Hedland and Boodarie.

Provisional DOO training followed by a comprehensive
workplace assessment to identify deficiencies in knowledge/
skill base if any, followed by remedial training if required.

Classroom
• The Driver would be required to demonstrate com-

petencies in all aspects of Driver Only Operational
changes and requirements relevant to his/her posi-
tion and undergo remedial training where
competency is not met.

On the Job
• Prior to being utilised for Driver Only Operation,

each Driver will receive a Competency Evaluation
of at least one (1) round trip conducted by the Driver
Instructor/Railroad Operations Inspectors with the
aim of identifying any deficiencies in Knowledge,
Skill and Application of driver competencies. Re-
medial training will be undertaken to action any
deficiencies identified during on-track assessments.

During the classroom sessions, Drivers are given the DOO
training then a number of “what if” Safe Working Scenarios
to evaluate their analytical ability to rectify problems encoun-
tered and synthesise possible solutions in regard to Railroad
Rules and Regulations and work instructions. This process is
extended to operational work practices and technical areas.

The object of this process is to have all Drivers at the same
level of knowledge and skill for DOO. From this standard we
can benchmark the Drivers' skills through regular evaluation
and In Service Training as per the Training Matrix.

The following time allowances have been determined as the
probable amount of training required for each Driver prior to
commencing DOO, but may be varied as full courses are es-
tablished and individual needs dictate.

7.2 Newman Crew Requirements
Newman crews work DOO in a limited area and will re-

quire one (1) day training.
Incorporating—

• Introduction to DOO
• Introduction to lifestyle/shiftwork management

services.
• DOO Operating Procedures.

• Work trains
• Mid Track Change Overs
• Locomotive Safety Systems
• Communications
• Variations to Vigilance Radio Operation and

Procedures
• Mainline Failures/Delays
• Relief Procedures
• Assistance on Track
• Physical Needs Break
• Tower Control Procedures
• Nelson Point Marshalling Yard Procedures
• Jimblebar Junction Procedures
• Bofin Yard Procedures
• Long Hood Running (Mainline)
• Hours of Work

• Minimum of one (1) mainline round trip under DOO
pretext but with a Driver Instructor/Rail Operations
Inspector

7.3 Hedland Crew Requirements
Hedland crews will require two (2) days training.
Incorporating—

• Introduction to DOO
• Introduction to lifestyle/shiftwork management serv-

ices.
• DOO Operating Procedures.

• Work trains
• Mid Track Change Overs
• Locomotive Safety Systems
• Communications
• Vigilance Radio Operation and Procedures
• Mainline Failures/Delays
• Relief Procedures
• Assistance on Track
• Physical Needs Break
• Tower Control Procedures
• Nelson Point Marshalling Yard Procedures
• Jimblebar Junction Procedures
• Bofin Yard Procedures
• Long Hood Running (Mainline)
• Hours of Work

• Minimum of one (1) mainline round trip under DOO
pretext but with a Driver Instructor/Rail Operations
Inspector

7.4 Boodarie Crew Requirements
Boodarie crews will require four (4) days training.
Incorporating—

• Introduction to DOO
• Introduction to lifestyle/shiftwork management

services.
• DOO Operating Procedures.

• Work trains
• Mid Track Change Overs
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• Locomotive Safety Systems
• Automatic Train Protection/Proximity

Detection Device.
• Communications

• Vigilance Radio Operation and Proce-
dures

• Mainline Failures/Delays
• Relief Procedures
• Assistance on Track
• Physical Needs Break
• Tower Control Procedures

• Operation of Tower Control
• Nelson Point Marshalling Yard Procedures
• Jimblebar Junction Procedures
• Bofin Yard Procedures
• Long Hood Running (Mainline)
• Hours of Work

• Minimum of one (1) mainline round trip under DOO
pretext but with a Driver Instructor/Rail Operations
Inspector

Further prerequisite to being utilised in Driver Only Opera-
tion ( DOO ) is current Railroad Rule Book Re-accreditation.

The Railroad Rule Book Re-accreditation for those not yet
requalified would add approximately 6-8 hours to the DOO
course.

This will allow each group to work in their specific areas.
However, Full Integration will require each Driver to achieve
the outcomes, not already attained, as specified in the Train-
ing Matrix.

7.5 On Going Training
It is proposed to incorporate an allowance for a total of ten

(10) shifts for each Driver to be able to undertake ongoing
training as required. The make up of this allowance is defined
in the following sections 7.6 and 7.7.

7.6 On Going Training (Driver In-Service Training)
The proposed five (5) day Driver In-Service Training course

as identified in the Training Matrix is designed to address any
problem areas that develop and assist drivers renew existing
skills. This In-Service Training is designed to promote higher
level learning within the Drivers structure.  The concept is to
help train Drivers develop the skills to analyse, synthesis and
evaluate existing driving practices with the view to develop-
ing a methodology that could be set a Best Driving Practice.
It also promotes a team approach by allowing Train Drivers
access to personnel from other areas of Railroad and the Port
thus developing better communications between these sec-
tions.

The In-Service Training is proposed as a yearly process for
revisiting safe working, demonstrating or renewing certifica-
tion and keeping abreast with policy, technological, operational
and environmental change.

7.7 On Going Training ( Needs)
The proposed five (5) days of training, as identified in the

Training Matrix is designed to renew certification and pro-
mote an environment to cater for keeping abreast with policy,
technological, operational and environmental change.

This training allowance will cover such areas as—
First Aid Training
Motor Vehicle Driving Courses
Hill Permits
Fire Extinguisher Training
Other courses as required

8.—HEALTH & FITNESS
Prior to the commencement of DOO, the Company shall

initiate a program to introduce all Drivers to a Counsellor,
who shall be available to all employees to discuss the impacts
of working alone on their personal and family life. A counsel-
ling service shall be available for any employee who wishes

to voluntarily continue with such service. The aspects of any
such counselling shall not be disclosed with the Company but
shall remain confidential between the employee and the
Counsellor.

8.1 Medicals
DOO Drivers shall undertake a medical examination each

12 months irrespective of their age. This medical shall be paid
for by the Company (when attending an agreed medical prac-
titioner) and shall be the same as the Mines Safety and
Inspection Regulations 1995.

Each Driver shall be medically examined when their next
medical examination falls due and then every twelve (12)
months thereafter following the commencement of Driver Only
Operation.

Where operational requirements allow (no disruption to any
facet of Rail Operations) and the Company does not incur
penalties, a Driver may be released during working hours to
attend the Company Doctor for their annual medical exami-
nation.

In circumstances where a Locomotive Driver fails the medi-
cal examination or decides they are not confident to perform
DOO, they shall be relieved from the roster. A meeting shall
be convened between the Driver (with appropriate union rep-
resentation) and the Company.

9.—MANNING
Calculations for hours of work.
Based on 10 hour shifts
Total hours available is 52 weeks x 5 shifts per week = 260

shifts per annum

9.1 Allowances
Annual leave-30 days @ 1 shift per day 30 shifts
PDO leave-8 days @ 1 shift per day 8 shifts
Long Service Leave @ 1.3 wks per annum

(5.6 days x 1 shift) 5.6 shifts
Sick Leave-10 days @ 1 shift per day 10 shifts
Compassionate Leave-5 days @1 shift per day 5 shifts
Training allowance-10 days @1 shift per day 10 shifts
Sub Total 68.6 shifts
260 shifts available per person per annum-68.6 shifts enti-

tlements per person (average) = 191.4 shifts per person per
annum for work.

191.4 shifts
5 shifts per week = 38.28 weeks each person can work per

annum
Factor for manning
calculation = No of people x 52 weeks   = Total People required.

38.28 weeks
Note:
Recognition is given for a requirement to allow for Union

training and meetings.
All together, sufficient allowances are calculated as can rea-

sonably be expected to allow for coverage when accounting
for rounding of manning levels.

HEDLAND BASED CREWS
9.2 Requirements

23 + 34 + 3 + 6 + 4 + 6 + 8 + 8 + 1 = 93 Drivers
MAINLINE Trains/ Drivers/ Days/ Total

day shift F’night shifts
TRAINS 4 MT x 1 x 14 = 56

PER 4 LD x 1 x 14 = 56
DAY Total = 112

112 SHIFTS/10 SHIFTS PER PERSON = 11.2 SHIFTS
15 11.2 X 52/38.28 = 15.21 (15 ROUNDED)

MID Trains/ Drivers/ Days/ Total
day shift F’night shifts

TRACK 4 x 1 x 14 = 56
C/O Total = 56

PER DAY 56 SHIFTS/10 SHIFTS PER PERSON = 5.6 SHIFTS
8 5.6 X 52/38.28 = 7.60 (8 ROUNDED)
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YARD Shifts/ Drivers/ Days/ Total
day shift F/night shifts

PER 18 x 1 x 14 = 252
DAY Total = 252

252 SHIFTS/10 SHIFTS PER PERSON = 25.2 SHIFTS
34 25.2 X 52/38.28 = 34.23 (34 ROUNDED)

WORK Shifts/ Drivers/ Days/ Total
day shift F’night shifts

TRAINS 2 x 1 x 10 = 20
Total = 20

20 SHIFTS/10 SHIFTS PER PERSON =2 SHIFTS
3 2 X 52/38.28 = 2.72 (3 ROUNDED)

LOCO Shifts/ Drivers/ Days/ Total
day shift F’night shifts

PREP 3 x 1 x 14 = 42
PER Total = 42
DAY 42 SHIFTS/10 SHIFTS PER PERSON = 4.2 SHIFTS

6 4.2 X 52/38.28 = 5.70 (6 ROUNDED)

TRAINING Shifts/ Drivers/ Days/ Total
day shift F’night shifts

SPARE 4 x 1 x 10 = 40
Total = 40

4 No relief coverage required

DRIVER Shifts/ Drivers/ Days/ Total
day shift F’night shifts

CO-ORD's 3 x 1 x 14 = 42
Total = 42

42 SHIFTS/10 SHIFTS PER PERSON =4.2 SHIFTS
6 4.2 X 52/38.28 = 5.70 (6 ROUNDED)

HEDLAND BASED-YARRIE LINE CREWS

9.3 Requirements
MAINLINE Trains/ Drivers/ Days/ Total

day shift F’night shifts

TRAINS 4 Ore x 1 x 14 = 56
PER Total = 56
DAY 56 SHIFTS/10 SHIFTS PER PERSON = 5.6 SHIFTS

8 5.6 X 52/38.28 =7.6 (8 ROUNDED)

TRAIN Shifts/ Drivers/ Days/ Total
day shift F’night shifts

UNLOADING 4 x 1 x 14 = 56
PER Total = 56
DAY 56 SHIFTS/10 SHIFTS PER PERSON =5.6 SHIFTS

8 5.6 X 52/38.28 = 7.6 (8 ROUNDED)

HEDLAND Shifts/ Drivers/ Days/ Total
day shift F’night shifts

YARD 1 x 1 x 8 = 8
Total = 8

8 SHIFTS/10 SHIFTS PER PERSON =0.8 SHIFTS
1 0.8 X 52/38.28 =1.09 (1 ROUNDED)

JIMBLEBAR JUNCTION BASED CREWS

9.4 Requirements

12 + 11 + 1 + 6 = 30 Drivers
MAINLINE Trains/ Drivers/ Days/ Total

day shift F’night shifts

TRAINS 1 MT x 1 x 14 = 14
PER 1 LD x 1 x 14 = 14
DAY Total = 28

28 SHIFTS/10 SHIFTS PER PERSON = 2.8 SHIFTS
4 2.8 X 52/38.28 =3.80 (4 ROUNDED)

MID Trains/ Drivers/ Days/ Total
day shift F’night shifts

TRACK 4 x 1 x 14 = 56
C/O Total = 56

PER DAY 56 SHIFTS/10 SHIFTS PER PERSON = 5.6 SHIFTS
8 5.6 X 52/38.28 =7.60 (8 ROUNDED)

TRAIN Shifts/ Drivers/ Days/ Total
day shift F’night shifts

LOADING 6 x 1 x 14 = 84
PER Total = 84
DAY 84 SHIFTS/10 SHIFTS PER PERSON = 8.4 SHIFTS

11 8.4 X 52/38.28 = 11.41 (11 ROUNDED)

WORK Shifts/ Drivers/ Days/ Total
day shift F’night shifts

TRAINS 1 x 1 x 10 = 10
Total = 10

10 SHIFTS/10 SHIFTS PER PERSON =1 SHIFTS
1 1 X 52/38.28 = 1.36 (1 ROUNDED)

DRIVER Shifts/ Drivers/ Days/ Total
day shift F’night shifts

CO-ORD's 3 x 1 x 14 = 42
Total = 42

42 SHIFTS/10 SHIFTS PER PERSON =4.2 SHIFTS

6 4.2 X 52/38.28 = 5.70 (6 ROUNDED)

10.—VARIATION TO AWARD RESTRUCTURING
AGREEMENT

With the introduction of Driver Only Operation, there is a
requirement to amend the BHP Iron Ore and Construction
Mining and Energy Workers Union-Award Restructuring Stage
2 Settlement-Railroad Operations and Rolling Stock ("Award
Restructuring Agreement"), effective 23 January 1991 [an
unregistered agreement].

DELETE: “1. Structure of Document” from the existing
Award Restructuring Agreement and replace with—

1. Structure of Document
1. Structure of Document
2. Classification Structure
3. Annual Income
4. Structural Efficiency
5. Iron Ore Production and Processing Award
6. Local Agreements

DELETE: “2. Classification Structure” from the existing
Award Restructuring Agreement and replace with—

2. Classification Structure
2.1 Description of Working and Classification

Structure
All persons employed as Locomotive Drivers
and/or Trainees shall

• have a current W.A. 'A' class motor
vehicle drivers licence.

• pass a recent medical examination as
determined by the Mines Safety and
Inspection Act 1994-Regulations 1995
(15.10 Medical Examinations) prior to
employment and every twelve (12)
months thereafter.

All persons employed as Locomotive Drivers
shall—

• have the opportunity to progress
through the structure to level five (5).

• Locomotive Drivers who are not able
to progress to a level five (5) position
under Driver Only Operation shall be
subject to discussion between the two
(2) parties.

All positions on the main rosters at Hedland
and Jimblebar Junction shall be filled by level
five (5) Drivers.
All positions on other rosters at Hedland shall
be filled by Locomotive Drivers from level one
(1) to level (5) as determined by requirements
and level classification structures.

2.2. Classification Structure and Training Periods
The period of training is indicated in the esti-
mated time column. These may be adjusted
depending on the course material and indi-
vidual training needs. The course content is
based on what is considered necessary to carry
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out the task or skill. The period of time indi-
cated is what is considered reasonable for the
average student to pass the course and attain
the skills necessary to progress through the
Locomotive Driver Levels.
The content of the training courses can, and
will, change as technology, procedures and
concepts change. This will be reflected in the
training matrix and references as defined in
the Locomotive Driver Progressional Struc-
ture and Training Document.

2.3 LOCOMOTIVE DRIVER-LEVEL ONE (1)
A person at this level shall undertake basic
training in all Railroad operations functions
and procedures.
Duties
Classroom tuition and on job training.

Skills and Knowledge-Training Modules
Stage Description Estimated Time
Stage 1 Induction 1.5 weeks

First Aid
Fire Fighting Drill
Fire Wardens
Computer Awareness
Four Wheel Drive Course
Quality Assurance

Stage 2 Rule Book 1.5 weeks
General Appendix
Work Instructions
Rules in General
Radio Procedures
Signals eg. Hand, flag & light
Skills Transfer
Communications Skills
Report Writing Skills

Stage 3 Locomotive familiarisation 1 week
Basic Locomotive Systems
Basic Air System, Epic & 26L
Locomotive Independent Brakes
Basic Locotrol 3
Basic ATP
IFC
DID

Stage 4 Locomotive Prep 2 weeks
familiarisation

Prep Duties, fueling, sanding,
shunting, cleaning, servicing

Procedures, cyclone shutdown,
Christmas shutdown,
Locomotive Handling

Stage 5 Work place experience as a 1 week
trainee

Work under supervision in
Locomotive Prep

On completion of the above the trainee shall
undergo a theory and practical assessment and
a pass out competency assessment. If success-
ful shall be issued with a restricted Drivers
certificate to operate in Locomotive Prep ar-
eas and progress to level two (2).
If a trainee fails an assessment they shall be re
assessed within thirty (30) days.
A second failure shall result in removal from
Driver career path.

Internal transfers
As of 5th April 1994, BHP employees trans-
ferring from a department within BHP Iron
Ore to Level One (1) Locomotive Driver,
within the Railroad Operations department
will retain the day work aggregate wage of
their previous position.
This payment arrangement will continue un-
til such time as the aggregate wage for the
previous position is exceeded by the annual
income applicable to the level within the Rail-
road Operations classification structure to
which the employee is classified.

2.4 LOCOMOTIVE DRIVER-LEVEL TWO (2)

A person at this level will have completed a
level one (1) training course and shall be com-
petent to perform duties in locomotive
preparation and gain further experience in Yard
duties under supervision.

Duties

Cleaning and preparation of locomotives

Cleaning and housekeeping of work area and
equipment

Servicing of locomotives

Shunting of locomotives-preparation of loco-
motives, multi unit locomotive consists and
locotrol consists within locomotive prep/serv-
ice facilities

Safety audits/checks of work area, lock up
Prep facilities for shut downs

Clean Railroad vehicles

Demonstrate proficiency's and instruct em-
ployees in training

Develop competency to level three (3) Driver
certification standard

Operate road vehicles

Skills and Knowledge-Training Modules
Stage Description Estimated Time
Stage 1 Air Brakes-EPIC and 1 week

26L-detailed
Locomotive Air Brakes-detailed
Ore cars -detailed
Compressor cars-detailed
Other rolling stock

Stage 2 Ancillary equipment 2 weeks
Mechanical
Electrical
Pneumatic
Locotrol 3-detailed
ATP, DID, IFC -detailed
Fault finding of the above

Stage 3 Rule Book-detailed 2 weeks
General Appendix-detailed
Operating procedures-detailed
Work Instructions-detailed
CTC-Train Order
Signals
Train Order
Working on or near track
Train handling concepts
Hi-rail course

Stage 4 Yard familiarisation 2 weeks
Hedland Yard road layout
Switches, all workshop areas,

“Y” area, turning
locomotives

Under supervision, make up
and break up of trains in
Hedland Yard, shunting in
Hedland Yard, spotting the
dumpers, simulator training,
drive on tracks and get over
view of system, all other
yards shall be covered in
theory (Jimblebar Junction,
Newman, Yandi, Bofin)

Stage 5 Track familiarisation under 3 weeks
supervision of all tracks

On completion of the above the trainee shall
undergo a theory and practical assessment and
a pass out competency assessment. If success-
ful shall be issued with a certificate of
competency to drive/operate locomotives (not
trains) and progress to level three (3).
If a trainee fails an assessment they shall be re
assessed within thirty (30) days.
A second failure shall result in removal from
Driver career path.
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Requirements to be fulfilled within this level
prior to progression to the next level.

• Personnel employed with previous
Driver qualification, shall undertake a
minimum of two (2) months at this
level before progression to the next
level.

• Personnel employed without previous
Driver qualifications, shall undertake
a minimum of six (6) months at this
level before progression to the next
level.

2.5 LOCOMOTIVE DRIVER-LEVEL THREE
(3)
A person at this level will have completed a
level two (2) competency pass out and shall
perform duties operating locomotives on a lim-
ited basis, all aspects of shunting within Yards
and work as a second person on trains as re-
quired.
Duties
Work at lower level as required
Work as a second person on trains on
mainlines/yards as required
Operate locomotives into and out of traffic/
workshops
Conduct safety checks on locomotives
Set up locomotive consists/locotrol units
Prepare and stable locomotives/rolling stock
as, when and where required
Make and break trains in Yards (ground work)
Shunt in and around all workshops
Replace defective equipment
Perform all shunting/switching aspects within
all Yards
Demonstrate proficiency's in instructing and
assisting employees in lower levels
Develop competency to level four (4) Drivers
certification standard
Operate road/rail vehicles

Skills and Knowledge-Training Modules
Stage Description Estimated Time
Stage 1 Application of train handling 3 days

theories on Simulator
Stage 2 Assessment of prior knowledge 1 day

and recognition of the
following competency's

Rule Book/General Appendix
CTC-Train Orders
Yards
ATP
Locotrol
DID,IFC
Air Brake
Locomotives

Stage 3 Remediation training if 1 day
required

Stage 4 Advanced skills transfer 3 days
Stage 5  Practical experience 3 weeks

performing various duties
within this level structure

Demonstrate and analyse skills 3 days per
attained in the field on the month
simulator

Minimum of 15 mainline trips 15 trips
operating head end powered
trains under supervision

Compile a log of trains and 15 trips
competency's undertaken

When the log of competency's has been fully
covered then the final pass out assessment shall
be conducted.
On completion of the above the trainee shall
undergo a theory and practical assessment
and a pass out competency assessment. If

successful shall be issued with a certificate for
this level and a Progressional Drivers Log and
progress to level four (4).
If an employee fails an assessment they shall
be re assessed within ninety (90) days.
A second failure shall result in a further as-
sessment within ninety (90) days.
A third failure shall result in removal from
the Drivers career path.
Requirements to be fulfilled within this level
prior to progression to the next level.

• Perform a minimum of fifteen (15)
mainline head end powered trips
(BHPIO Railroad) under instruction of
a qualified Driver at this level before
progression to the next level.

• Work a minimum of ten (10) days as
the second person operating trains in
yards.

2.6 LOCOMOTIVE DRIVER-LEVEL FOUR (4)
A person at this level will have completed a
level three (3) competency pass out and shall
be qualified to operate head end powered trains
under Driver Only Operation over the BHP
Iron Ore Pilbara District Railroad and shall
operate locotrol trains under supervision.
Duties
Work in lower level/s as required
Work in all aspects of the Yards in accordance
with Yard operations
Operate all head end powered trains on the
BHP Iron Ore Pilbara District Railroad
Operate mainline locotrol ore trains under in-
struction of a level 5 Driver
Operate all trains within the Jimblebar Junc-
tion area (Jimblebar Junction/Newman/
Jimblebar Mine/Ore Body 18/Ore Body 23-
25)
Shall be required to demonstrate proficiency
and instruct/assist employees in lower levels
Develop competency to level five (5) Drivers
certification standard
Operate road/rail vehicles

Skills and Knowledge-Training Modules
Stage Description Estimated Time

Demonstrate and analyse skills 3 days per
attained in the field on the month
Simulator

Minimum 10 mainline trips 10 trips
operating locotrol III
trains under supervision

Compile a log of trains and 10 trips
competency's undertaken

When the log of competency's has been fully
covered then the final pass out assessment shall
be conducted.
On completion of the above the trainee shall
undergo a theory and practical assessment and
a pass out competency assessment. If success-
ful shall be issued with a certificate for this
level and progress to level five (5).
If an employee fails an assessment they shall
be re assessed within ninety (90) days.
A second failure shall result in a further as-
sessment within ninety (90) days.
A third failure shall result in removal from
the Drivers career path.
Requirements to be fulfilled within this level
prior to progression to the next level.

• Perform ten (10) mainline locotrol trips
(Hedland to Jimblebar Junction Rail-
road) under instruction of a level five
(5) Driver at this level before progres-
sion to the next level.
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2.7 LOCOMOTIVE DRIVER-LEVEL FIVE (5)
A person at this level will have completed a
level four (4) competency pass out and shall
be qualified to operate all trains under Driver
Only Operation over the BHP Iron Ore Pilbara
District Railroad.
Duties
Work at lower levels as required
Perform duties of all levels as required
Operate all trains as Driver Only Operation
Operate all trains over the BHP Iron Ore
Pilbara District Railroad
Demonstrate proficiency and instruct employ-
ees in lower levels in all aspects of the
operation

Skills and Knowledge-Training Modules
Stage Description Estimated Time

In service training 5 days every 18
 months

Simulator training as required
First Aid renewal every 2 years
Fire fighting refresher every 2 years
Driving course refresher as required
Training modules as as required

introduced with new
technology, concepts and
procedures

All training shall be competency assessed.

Appendix
1. Remuneration

The BHP Iron Ore Railroad Operations-Nine
(9) Train Schedule Agreement, dated 19 De-
cember 1996, [an unregistered agreement]
shall remain in effect except that the salary
arrangements for levels 4 & 5 shall be—

Hedland Newman Finucane
Level 5 $107,014.41 $107,014.41 $95,667.23
Level 4 $84,059.00 $84,059.00 —
Allowances-per annum (not included in aggregate salary)

   Driver Coordinator     $4,460.29
   Driver Instructor     $2,050.00

Appendix
2. Redundancy

Flowing from the Agreement to implement
Driver Only Operations, shall be redundan-
cies as prescribed in the Redundancy clause
of the Iron Ore Processing Award in particu-
lar sub section (2).
In order to achieve an orderly transition, the
following process will apply:
The introduction of DOO will lead to the re-
duction of 42 Locomotive Enginemen.
As part of the discussions, the agreed time
frame for redundancies is for a period of two
years, upon the acceptance of the document.
The 42 voluntary redundancies would be as
follows—

• During the two year period, Expres-
sions of Interest would be called for
commencing at implementation and
thereafter during six monthly intervals.

• The Expression of Interest would take
place until all 42 voluntary redundan-
cies had been taken.

• Each six monthly interval stands alone.
• Expressions of Interest that are con-

firmed will be taken within the applied
for six monthly interval as per the rates
of pay as set out in section 10 Varia-
tion to Award-Appendix
1-Remuneration.

• An Engineman must apply to leave
during the six month interval otherwise
a new Expression of Interest must be
submitted.

• As is the current practice, should an
individual request a redundancy dur-
ing the two year period and had not
previously expressed an interest, and
that individuals personal circumstances
had changed, the parties will meet to
discuss the case and by agreement, re-
solve the request.

• Unlimited additional Redundancies
beyond the 42 identified will be accom-
modated if, within the two year period
specified above, Drivers express a de-
sire to leave the service rather than
continue employment as a single driver,
providing that a minimum of 50% of
the 42 redundancies are effected within
the first year, and additional redun-
dancy opportunities are created in
accordance with applicable award pro-
visions as relates to technological
change, operating procedures, reor-
ganisation of work, market conditions
etc.

Appendix
3. Housing

The ability for Drivers to access redundancy
retention exists as set out in the Company let-
ter of 25 Feb 1998.
Subject to confirmation that there are no legal
impediments, a Driver who elects to access
redundancy retention can sell their property
on the open market without fulfilling their cur-
rent contracts, ie. 7, 10 or 15 years.
This provision only applies to Drivers under
the Phase II Home Ownership Scheme.
A Driver currently residing in a Flat or Quad,
who seeks alternate housing (this does not
include conventional housing) will, through
discussion between the Company and the
Union, be offered alternative accommodation.
The individual concerned will determine if
they accept the offer.

11.—LOCAL AGREEMENTS
Effective from the date of registration of this Agreement, all

previous local agreements shall cease to have effect, except
for the following local agreements which have been inserted
into this Agreement. Where there is any difference between
the original wording of a local agreement (as listed in clause
11.1) and the wording where the local agreement has been
elsewhere inserted into this Agreement, the latter shall pre-
vail.

11.1 Local Agreement Clauses
6.1 Coverage For Single Day Absences

Employees who wish to apply for a single day off
are to make application verbally and by submitting
a leave application form a maximum of 28 days be-
fore and a minimum of 48 hours or 2 working days
prior to the required time off. Where possible, forms
should be submitted to the Roster Co-ordinator be-
tween Monday and 1200 hours on Friday and a
response will be given within 8 hours.
The first application will be approved unless
rostering requirements cannot be met. Other appli-
cations will still be accepted and will be considered.
The single day absence will be covered by person-
nel on HSTR links or by voluntary overtime.
Inserted into Clause 6.4 of this Agreement

6.2 Crews Flying
In the event that crews of cancelled trains are re-
quired to fly to pick up their return working or to
return to their home depot, the Company will make
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every effort to fly the crews within 8 hours of the
commencement of their shift. The latest that an em-
ployee will be required to fly will be 2 hours prior to
the rostered finishing time of the shift.
Inserted into Clause 4.2 of this Agreement

6.4 Transport For Crews By Means Other Than Aircraft
In the event that it is necessary to transport crews
between sites by means other than aircraft, discus-
sions will take place between union and company
representatives with the view of reaching a suitable
alternative.
Inserted into Clause 4.2 of this Agreement

6.9 Union Representatives at Meetings
When Company/CMEU meetings are held the two
(2) Convenors from the Port Hedland Branch and
two (2) representatives from the Newman Branch
will attend.
Inserted into Clause 11.2.2 of this Agreement

6.10 Leave Rosters
Once a year Company representatives and members
of the Roster Committee will meet to draw up the
leave roster for the next twelve (12) months.
For Port Hedland Branch, applications will be called
for, between 1st August to 30th September for the
following years leave.
Inserted into Clause 6.5 of this Agreement

6.11 Stop Work Meetings
Prior to any meeting being agreed discussions will
take place between Company and CMEU representa-
tives at both sites as to the reasons and purpose of
the meeting.
Once approval has been given plans will be drawn
up to allow for as many crews as possible to attend
to ensure minimum production losses are incurred.
Shutdown days at Port and Mine to be taken into
consideration.
Change over jobs will be implemented where nec-
essary and the most expedient form of transport will
be utilised to get crews into position to pick up their
rostered jobs.
No penalties will apply.
Inserted into Clause 11.2.3 of this Agreement

6.12 Cyclone Procedure
The following procedure is written to clarify exist-
ing company procedures and in no way negates
procedures which have already been set.
The implementation of the various degrees of readi-
ness can best be shown as follow—

BLUE ALERT
ROSTER CANCELLED
CREWS RETURN TO
HOME DEPOSIT

12 hrs  

YELLOW ALERT

PERSONNEL SENT HOME 15 hrs  12 hrs  

RED ALERT

BLUE ALERT
ROSTER CANCELLED
CREWS RETURN TO
HOME DEPOSIT

12 hrs  

YELLOW ALERT

PERSONNEL SENT HOME 15 hrs  12 hrs  

RED ALERT

1 Procedures leading up to the red alert
(a) Upon the implementation of the Blue

Alert plans are to be drawn up to de-
termine the most expeditious way of
returning crews to their home depot.
These plans are to be reviewed on a
regular basis in line with the regular
updating of the status of the cyclone.
This will ensure that crews will be in a
position to return to their home depot
with minimum delay should a yellow
alert be applied.

(b) One hour before the yellow alert is
applied the roster is to be cancelled and
crews returned to their home depot.

(c) To assist in the implementation of 1(b)
crews will be changed over without
consultation of union officials.

(d) Dumping, loadout and other local du-
ties will continue until a decision is
made to tie-down and get crews home
prior to the red alert.

(e) In addition to the normal methods of
informing crews radio 6NW will be
utilised to inform crews of work or can-
celled roster requirements.

(f) Spare crews will be utilised if required
for securing shutters on household
equipment of crews or other personnel
still at work.

2 Procedure following the all clear
(a) The Company will assess the situation

following the cyclone before advising
crews whether they are to return to
work on a cancelled or re-instated ros-
ter situation.

(b) Crews who under normal conditions
would be at work or due to report to
work in the 4 hours following the all
clear will be required to report to duty
once an assessment of the situation has
been made. These crews will be noti-
fied by note, phone or personal contact.

(c) Radio 6NW will be utilised to advise
all other personnel of work require-
ments and transport arrangements.

(d) Train crew unable to attend work are
to advise supervision of the problem
and whether assistance is required.

Inserted into Clause 3.14 of this Agreement
6.13 Christmas and Boxing Day Shutdown

Xmas Day and Boxing Day are shutdown days and
no trains are scheduled to run.
Discussions will take place between Company and
union representatives prior to Xmas regarding shut-
down and startup requirements. A notice will be
posted on the notice board showing the crew arrange-
ments.
The following provisions will apply for Railroad op-
erations employees.

(i) All crews who are rostered on duty up to 2100
hours on Xmas Eve will be expected to report
for duty.

(ii) Those people who are on duty after 2100 hours
will not be required to report and will be paid
for the shift rostered.

(iii) Other employees who wish to apply for a day
in lieu or take special leave for Xmas Eve may
apply to have the day off. All applications will
be given consideration.

Return to work following Xmas/Boxing Day break
The start up time for the 27th December is 0001
hours. All crews who are rostered on duty between
2200 hours and 2359 hours on the 26th December
must report for duty at 0001 hours on the 27th De-
cember.
Inserted into Clause 6.6 of this Agreement

6.14 Running Ore Trains On Rescheduled Paths Due To
Track Rehabilitation
When there is a requirement to reschedule trains due
to rehabilitation work, discussions will take place
with union representatives.
Once agreement has been reached, a joint notice will
be issued prior to implementation.
Inserted into Clause 4.4 of this Agreement

6.15 Vehicle for Newman Crews at Hedland
A vehicle will be supplied at Newman for the pur-
pose of Hedland Crews while they are off duty, in
barracks, at Newman.
Inserted into Clause 3.11 of this Agreement
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A vehicle will be supplied at Hedland for the pur-
pose of Newman Crews while they are off duty, in
barracks, at Hedland.
Inserted into Clause 3.10 of this Agreement

6.16 Strikes And Stand downs At Each End
Agreement And Understanding Between Newman
And Hedland Rail Crews
In the event of a strike or stand down at one site
trains on track will complete the journey to their
destination. The crews of the trains will ensure that
the locomotives are shut down and the train secured
on arrival.
It is understood that crews from other locations will
not be asked to carry out duties normally done by
the crews who are on strike or stood down.
Inserted into Clause 11.2.4 of this Agreement

6.17 Crew Rostering Procedure
Delete this agreement.
Procedure to be established on agreement with this
document.

6.18 Callouts
Delete this agreement and replace with a new, com-
mon, agreement called Voluntary Overtime, which
shall be determined in joint consultation between
the Company and each branch of the CMEU.

6.19 Acting In Staff Positions
Opportunities will be given to selected employees
to cover staff positions as follows—

Relieving Shift Foremen
Relieving Supervisors
Relieving Operations Inspectors

Inserted into Clause 11.2.5 of this Agreement
6.20 Agreement on How We Do Business

1. The Company agrees to recognise two (2) Rail
representatives to act for the Port Hedland
Branch and two (2) Rail Representatives to
act for the Newman Branch for Railroad mat-
ters, or a deputy/deputies in their absence.

2. Shop Stewards are to be released as required
if on local work, for Executive meetings of
the Union. Maximum of one (1) per month x
three (3) months.

3. The two (2) Rail Representatives from the Port
Hedland lodge and the two (2) Rail representa-
tives from the Newman lodge can attend all
Company related negotiations and meetings
which effect the respective lodges. The Rail
Representatives shall have work release ar-
ranged with no loss of entitlements. If both
Rail Representatives are off duty then both or
either Rail Representatives shall be eligible
for industrial time, as per the Industrial Rela-
tions Agreement.

4. The two (2) Rail representatives from the Port
Hedland lodge may attend the Company MUA
meetings and any other Company/Union meet-
ing affecting Rail Crew.

5. The two (2) Rail Representatives from the
Newman lodge may attend Rail related Indus-
trial Relations matters as they arise.

6. Work releases will be granted by the Com-
pany for the two (2) Rail Representatives from
the Port Hedland lodge for their first Wednes-
day of each month, lodge meeting.

7. The two (2) Rail representatives from the
Newman lodge, when undertaking their
monthly meeting, shall be eligible for Indus-
trial Time of four (4) hours.

8. Reference to BHP Iron Ore Mount Newman
Joint Venture-Industrial Relations Agreement
(revised 1977). Under the provisions of clause
five (5), site union representatives perform-
ance of duties, sub-clause 1,2,3,4 as it relates

to Rail Crew representatives from the Newman
lodge will continue to apply. Clause 6, meet-
ings, will no longer apply to the Newman
lodge Rail Representatives. Should there be a
need for meetings as set out in Local Agree-
ment-on how we do business, the provisions
of sub-clause 4,5 will apply by agreement.

9. With regard to preliminary grievances and dis-
ciplinary procedures, one (1) Rail
Representative shall attend the preliminary
talks where required by any of the parties in-
volved.

Inserted into Clause 11.2.1 of this Agreement
Appendix
To better clarify the position in respect to meetings
within the Railroad Operation department, the fol-
lowing schedule shall apply—

(1) Meetings on a mutually agreed basis—
(a) Cab Committee Meetings;
(b) Roster Committee Meetings;
(c) Training Committee Meetings.

Attendance will consist of 2 representatives
from Hedland and 1 representative from
Newman.

(2) Agenda Meetings—
To occur once every two (2) months or as
mutually agreed.
Attendance will consist of 2 representatives
from Hedland and 2 representatives from
Newman.

(3) Other Meetings—
(a) 2 monthly—Agenda;

3 monthly—MUA/Management;
3 monthly—Housing.

Attendance will consist of 2 representatives
from Hedland and 2 representatives from
Newman for the Agenda meeting.
The MUA/Management and Housing meet-
ings will be attended by 2 representatives from
Hedland.

(b) Board/Merger Meetings
On receipt of written notification from
the CFMEU, unpaid release will be
arranged.

In addition to section (1) “Meetings on a mutually
agreed basis", there may be some circumstances that
a convenor may need to attend as mutually required.

6.21 Cancellation of the Roster
In the event of a likelihood to cancel the roster, dis-
cussions will take place between Company and
Union representatives to discuss the following—

(1) The need to cancel the roster.
(2) The anticipated time that the roster will be

cancelled.
(3) The availability of training courses that crews

can attend.
(4) Other work that is required to be done, i.e.

construction and work trains.
Once it has been agreed that the roster will be can-
celled—

(i) Days off as per the roster will be observed.
(ii) Crews will be advised by note that the roster

is cancelled and what they are required to do.
(iii) Company and Union representatives will meet

daily to discuss work requirements for the
following day.

Once the roster is to be reinstated crews at work will
be advised that the roster will be reinstated. Those
crews who are off duty will be advised by note that
the roster is reinstated and when they are required to
work.
Inserted into Clause 6.7 of this Agreement
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6.25 Trainee Engineperson Annual Income
As of 5 April 1994 BHP employees transferring from
a department within BHP Iron Ore to Level 1 within
the rail operations department will retain the daywork
aggregate wage of their previous position.
This payment arrangement will continue until such
time as the aggregate wage for the previous position
is exceeded by the annual income applicable to the
level within the rail operations classification struc-
ture to which the employee is classified.
Inserted into Clause 10-2.3 of this Agreement

6.27 Delays to loading at Yandi
Trains will complete loading prior to departing Yandi
except if due to any delays then it shall be up to the
Traffic Controller to consult with the crew whether
to complete loading or not. If the crew agrees to com-
plete loading past four hours on duty then penalty
payments shall apply.
Inserted into Clause 4.2 of this Agreement

6.28 Local Agreement For Payment Of Crew On Work
Trains
When a crew works on a 3 day work train and re-
quest to complete the third shift within the hours as
specified by the roster, they must advise supervision
of their request by radio or phone at the commence-
ment of their shift.
Supervision must then make the appropriate arrange-
ments for relief or organise for the crew to return to
the depot within the hours specified on the roster.
Failure of the Company to comply with the request
will result in overtime payments plus shift change
penalty payments for the shift.
The above arrangements do not apply to the 2 day
work train.
Inserted into Clause 3.1 of this Agreement

6.29 Transport for Locomotive Crews
When vehicles are used to transport crews by road
the vehicle shall be of a standard where personal
belongings are protected from outside elements.
Inserted into Clause 4.2 of this Agreement

6.30 Running Trains After Four (4) hours on Duty.
A crew member is not obliged to depart on a trip (as
defined) 4 hours after the sign-on time of the crew.
Inserted into Clause 4.2 of this Agreement

6.31 Arrangements For Purchasing Cribs at Newman,
Yandi and Redmont on Work or Other Trains
If a person wishes to purchase a crib from the Mess
at Newman, Yandi or Redmont, this can be arranged
as listed below. The order form must be submitted
the previous day or at least 4 hours before pick up
time, and paid for in cash when picking the meal up.
Sandwiches 2 rounds per pack
Tuna Cheese Ham Egg-$4.00
NB: Cost of sandwiches includes choice of fillings
(eg, tomato, carrot, onion lettuce)
Pastry items served cold
Beef pie )
Pasties ) All include tomato sauce $1.50
Sausage Rolls x 2
Fruit 2 pieces
Apple, orange, pear-$1.00
Frozen Meat Pack
(Meat Dish 2 vegetables, 1 potato, $6.00)
Drinks
Quench - $1.50
Milk - $1.50
Milk flavoured - $1.50
ALL PURCHASES ARE ON CASH BASIS ONLY
NO CREDIT
Inserted into clause 3.15 of this Agreement

Goldsworthy Local Agreement dated Feb 97.
1. Cab Committee

A Cab Committee meeting may be held as required.
The Cab Committee may consist of a member of the
CFMEU and a convenor.
Inserted into Clause 11.2.A of this Agreement

2. Changing Globes on Locomotives
It is agreed to change Globes on Locomotives on
the basis the equipment is supplied.
Inserted into Clause 11.2.B of this Agreement

3. Cleaning of Boodarie Service Bay
It has been agreed to the cleaning and maintenance
of the Boodarie Service Bay through the use of
degreasers, clean up rags and hosing.
Inserted into Clause 11.2.C of this Agreement

4. Agreement on How We Do Business
A. When Company/CMEU meetings are held the

Convenor and Deputy Convenor from the
Boodarie branch shall be released from work
to attend should it affect the Goldsworthy
Branch.
If both or either the Convenor or Deputy Con-
venor have work release arranged no loss or
entitlements will occur.

B. The Company agrees to recognise the Con-
venor and Deputy Convenor to act for the
Boodarie/Finucane Island Branch, in railroad
and crane matters, or a deputy in their absence.

C. Shop Stewards to be released where required
for Committee Meetings.

D. If the Convenor and/or the Deputy Convenor
are off duty they shall be eligible for Indus-
trial Time.

E. The Convenor and Deputy Convenor may at-
tend the Site Working Committee Meetings.

F. Work releases shall be granted for both the
Convenor and Deputy Convenor for their
monthly meeting.

Inserted into Clause 11.2.D of this Agreement

5. Christmas & Boxing Day Shutdown
Discussions will take place between Company and
Union representatives prior to Christmas regarding
and crew requirements.
Inserted into Clause 11.2.E of this Agreement

6. Disciplinary/Grievance Issues
With regard to grievances and disciplinary proce-
dures both the Convenor and Deputy Convenor shall
attend the talks, where required by either party.
In the vent of either the Convenor or Deputy Con-
venor being on leave a nominated proxy will attend
meetings affecting rail or crane crews of the
Boodarie/Finucane Island Branch.
Inserted into Clause 11.2.F of this Agreement

7. Boodarie/Finucane Island Branch Meetings
A Committee Meeting may be held monthly prior
to the Monthly General Meeting.
A General Meeting may be held once a Month. The
date to be agreed in consultation with the Company
taking into consideration shut downs on Finucane
Island.
Two (2) rail crews will be available to maintain op-
erations.
Inserted into Clause 11.2.G of this Agreement

8. GML Operations
If an engineman has not driven on the Goldsworthy
line for six (6) months than two shifts for Track fa-
miliarisation will occur. These should be rostered as
one shift for track, and one shift for unloading.
Inserted into Clause 11.2.H of this Agreement
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9. Report Back Meetings
At the conclusion of Meetings for report back should
occur at the time of the meeting or directly to the
Superintendent Operations.
Inserted into Clause 11.2.I of this Agreement

10. GML Long Train Allowance
March 1989 1-90 Cars = $32.00 per day

91-115 Cars = $40.00 per day
Therefore Long
Train Allowance = $8.00 per day

Pay Increase since March 1989
Date Increase New Amount
19/12/89 3.00% $8.24 per day
03/09/90 3.35% $8.52
08/02/92 2.50% $8.73
04/04/92 4.50% $9.12
14/10/95 6.00% $9.67
26/10/96 6.00% $10.25

………………………………
K RITCHIE
Manager Employment Relations
………………………………
W JOHNCOCK
Deputy Convenor
………………………………
L PUNTER
Convenor
Inserted into Clause 11.2.J of this Agreement

11.2 Local Agreements to stand
1. Agreement on How We Do Business

(a) The Company agrees to recognise two (2) Rail
representatives to act for the Port Hedland
Branch and two (2) Rail Representatives to
act for the Newman Branch for Railroad mat-
ters, or a deputy/deputies in their absence.

(b) Shop Stewards are to be released as required
if on local work, for Executive meetings of
the Union. Maximum of one (1) per month.

(c) The two (2) Rail Representatives from the Port
Hedland lodge and the two (2) Rail representa-
tives from the Newman lodge can attend all
Company related negotiations and meetings
which effect the respective lodges. The Rail
Representatives shall have work release ar-
ranged with no loss of entitlements. If both
Rail Representatives are off duty then both or
either Rail Representatives shall be eligible
for industrial time, as per the Industrial Rela-
tions Agreement.

(d) The two (2) Rail representatives from the Port
Hedland lodge can attend the Company MUA
meetings and any other Company/Union meet-
ing affecting Rail Crew.

(e) Work releases will be granted by the Com-
pany for the two (2) Rail Representatives from
the Port Hedland lodge for their first Wednes-
day of each month, lodge meeting.

(f) The two (2) Rail representatives from the
Newman lodge, when undertaking their
monthly meeting, shall be eligible for Indus-
trial Time of four (4) hours.

(g) Reference to BHP Iron Ore Mount Newman
Joint Venture-Industrial Relations Agreement
(revised 1977). Under the provisions of clause
five (5), site union representatives perform-
ance of duties, sub-clause 1,2,3,4 as it relates
to Rail Crew representatives from the Newman
lodge will continue to apply. Clause 6, meet-
ings, will no longer apply to the Newman
lodge Rail Representatives. Should there be a
need for meetings as set out in Local Agree-
ment-on how we do business, the provisions
of sub-clause 4,5 will apply by agreement.

(h) With regard to preliminary grievances and dis-
ciplinary procedures, one (1) Rail
Representative shall attend the preliminary
talks where required by any of the parties in-
volved.

Appendix
To better clarify the position in respect to meetings
within the Railroad Operation department, the fol-
lowing schedule shall apply—

(1) Meetings on a mutually agreed basis—
(a) Cab Committee Meetings;
(b) Roster Committee Meetings;
(c) Training Committee Meetings.

Attendance will consist of 2 representatives
from Hedland and 1 representative from
Newman.

(2) Agenda Meetings—
To occur once every two (2) months or as
mutually agreed.
Attendance will consist of 2 representatives
from Hedland and 2 representatives from
Newman.

(3) Other Meetings—
(a) 2 monthly—Agenda;

3 monthly—MUA/Management;
3 monthly—Housing.

Attendance will consist of 2 representatives
from Hedland and 2 representatives from
Newman for the Agenda meeting.
The MUA/Management and Housing meet-
ings will be attended by 2 representatives from
Hedland.

(b) Board/Merger Meetings
On receipt of written notification from
the CFMEU, unpaid release will be
arranged.

In addition to section (1) “Meetings on a mutually
agreed basis", there may be some circumstances that
a convenor may need to attend as mutually required.

2. Union Representatives at Meetings
When Company/CMEU meetings are held the two
(2) Convenors from the Port Hedland Branch and
two (2) representatives from the Newman Branch
will attend.

3. Stop Work Meetings
Prior to any meeting being agreed, discussions will
take place between Company and CMEU representa-
tives at both sites as to the reasons and purpose of
the meeting.
Once approval has been given, plans will be drawn
up to allow for as many Drivers as possible to attend
to ensure minimum production losses are incurred.
Shutdown days at the Port and the Mine are to be
taken into consideration.
Change over jobs will be implemented where nec-
essary and the most expedient form of transport will
be utilised to get Drivers into position to pick up
their rostered jobs.
No penalties will apply.

4. Strikes And Stand downs At Each End Agreement
And Understanding Between Newman And Hedland
Rail Crews
In the event of a strike or stand down at one site-
trains on track will complete the journey to their
destination. The Drivers of the trains will ensure that
the locomotives are shut down and the train secured
on arrival.
It is understood that Drivers from other locations
will not be asked to carry out duties normally done
by the Drivers who are on strike or stood down.
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5. Acting In Staff Positions
Opportunities will be given to selected employees
to cover staff positions as follows—

Relieving Shift Foremen
Relieving Supervisors
Relieving Operations Inspectors

Interim arrangements until amalgamation of the
Union Lodges (Hedland and Goldsworthy)
The following remain as Goldsworthy Local Agree-
ments until such time.

A. Cab Committee
A Cab Committee meeting may be held as required.
The Cab Committee may consist of a member of the
CMEU and a Convenor.

B. Change Globes on Locomotives
It is agreed to change globes on locomotives on the
basis the equipment is supplied.

C. Cleaning of Boodarie Service Bay
It has been agreed to the cleaning and maintenance
of the Boodarie Service Bay through the use of
degreasers, clean up rags and hosing.

D. Agreement on How We Do Business
(a) When the Company . CMEU meetings are

held, the Convenor and Deputy Convenor from
the Goldsworthy lodge shall be released from
work to attend should it affect the
Goldsworthy Operations. If both the Convenor
or Deputy Convenor have work release ar-
ranged, no loss of entitlements will occur.

(b) The Company agrees to recognise the Con-
venor and Deputy Convenor to act for the
Goldsworthy Operations, in Railroad and
Crane matters, or a deputy in their absence.

(c) Shop Stewards to be released where required
for Committee meetings.

(d) If the Convenor and/or Deputy Convenor are
off duty, they shall be eligible for Industrial
time.

(e) The Convenor and Deputy Convenor may at-
tend the Site Working Committee Meetings.

(f) Work releases shall be granted for both the
Convenor and Deputy Convenor for their
monthly meeting.

E. Christmas and Boxing day Shut Down
Discussions will take place between Company and
Union representatives prior to Christmas regarding
roster and Crew requirements.

F. Disciplinary/Grievance Issues
With regard to grievances and disciplinary proce-
dures, both the Convenor and Deputy Convenor shall
attend the talks, where required by either party. In
the event of either the Convenor or Deputy Convenor
being on leave, a nominated proxy will attend meet-
ings affecting Rail or Crane Crews of the
Goldsworthy Lodge.

G. Goldsworthy Lodge Meetings
A Committee Meeting may be monthly, prior to the
monthly general meeting.
A General Meeting may be held once a month. The
date to be agreed in consultation with the Company,
taking into consideration, shut downs on Finucane
Island.
Two (2) Rail Crews will be available to maintain
operations.

H. Goldsworthy Operations
If an Engineperson has not driven on the
Goldsworthy Line for six (6) months, then one (1)
shift for rules and procedures will occur, followed
by two (2) shifts for track familiarisation (these
should be rostered as one (1) for track and one (1)
for unloading).

I. Report Back Meetings
At the conclusion of meetings, report back should
occur at the time of the meeting or directly to the
Superintendent of Rail Operations.

J. Goldsworthy Long Train Allowance
An indexed allowance of $11.30 shall be paid to the
Crew in charge of any trains operated above ninety
(90) cars and up to a maximum of one hundred and
fifteen (115) cars.

12.—DEFINITIONS
ATP Automatic Train Protection. A sys-

tem provided for the supervision of
train speed and the Drivers reaction
to the signalling system

Company BHP Iron Ore Pty Ltd ACN 008 700
981, of Nelson Point, Port Hedland,
Western Australia.

Counsellor Counsellor duly appointed by BHP
Iron Ore under the Employee Assist-
ance Programme

Depot A depot is a point where Locomo-
tive Crews are based permanently.

DOO Driver Only Operation. A sole em-
ployee in charge of and responsible
for the safe operation of a train.

Driver The employee, in charge of, and re-
sponsible for, the safe operation of
a train.

Driver Coordinator The employee responsible for assist-
ing the Traffic Controllers with
efficiently and effectively maintain-
ing the throughput of rail traffic and
coordination of Rail Crews within
the Jimblebar Junction, Hedland and
Bofin Yards.

HSTR Holiday, sickness and training relief.
An allocation of shifts within a Train
Crew Roster to cater for the purpose
of Train Crews covering rostered
shifts, whereby the allocated em-
ployee is on holiday, sickness or
training. A Driver working through
a HSTR link may be allocated on
work trains, Yard or Spare shifts as
required.

Tower Control Unit The function of Tower Control al-
lows for train operation without the
requirement for a Driver to be in the
cab of the locomotive.
The Tower Control Unit is designed
specifically for the control of a
LOCOTROL train via a radio com-
munication link from a loader and/
or dumper control room/cab. The
Tower Control unit provides control-
ling and monitoring of operating
modes, traction and air brake func-
tions, and displaying LOCOTROL
unit status, alarms and system func-
tions.
The Tower Control Unit links to the
lead LOCOTROL unit which must
be placed in tower mode prior to
linking with the tower. The Tower
Control Unit sends commands to the
lead LOCOTROL unit, the lead
LOCOTROL unit propagates the
command message to the remote
units.

Train A locomotive or coupled locomo-
tives, with or without railway
wagons or cars, displaying a marker
to the rear.

Traffic Controller The employee in charge and respon-
sible for the safe movement of trains
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and other rail mounted equipment on
track.

Union Construction, Mining, Energy, Tim-
beryards, Sawmills and
Woodworkers Union of Australia
(WA Branch)

13.—NUMBER OF EMPLOYEES BOUND
The parties estimate that 93 employees will be bound by the

Agreement upon registration.

14.—TERM
This Agreement shall operate on and from its date of regis-

tration for a period of 2 years.

15.—SCOPE AND APPLICATION
15.1 This Agreement—

(a) relates to the iron ore production and processing in-
dustry;

(b) applies to employees employed in BHP Iron Ore Pty
Ltd's rail traffic operations in the classifications re-
ferred to in clause 9 of part II of the Iron Ore
Production and Process (Mt Newman Mining Com-
pany Pty Ltd) Award No A29 of 1984; and

(c) is restricted in its operation to the land and premises
occupied and controlled by BHP Iron Ore Pty Ltd
between the 18th and 26th parallel of south latitude.

15.2 For the purpose of clause 15.1(a), the iron ore produc-
tion and process industry includes the operations of quarrying,
mining, crushing, treating, storing, transporting, loading and
unloading iron ore and operations incidental thereto.

16.—ONGOING COMMITMENT
The letters in Appendix 1 set out the commitments given by

the Company as part of the implementation of Driver Only
Operations.

17.—RELATIONSHIP TO AWARD
17.1 This Agreement is to be read in conjunction with part

II of the Iron Ore Production and Processing (Mt Newman
Mining Company Pty Ltd) Award No A29 of 1984.

17.2 To the extent of any inconsistency between this Agree-
ment and the Award, the terms of this Agreement are to prevail.

18.—DISPUTE RESOLUTION PROCEDURE
Method Of Processing Questions, Disputes Or Difficulties

MATTER
WILL
PROGRESS
WITHIN 48
HOURS OR
MUTUALLY
AGREED
EXTENSION

Employee and/or shop stewards and/or convenor raises problem
with supervision

If matter is unresolved, employee or his or her union
representative progresses matter with convenor

MATTER
WILL
PROGRESS
WITHIN 7
DAYS OR
MUTUALLY
AGREED
EXTENSION

At this stage, matter is committed to writing by aggrieved party
and further discussions with appropriate union and Company
representatives

Company responds in writing here

If matter still unresolved, matter referred to State union official
for further discussion with the Company and appropriate site
union representatives

If still unresolved, matter is referred to Site Working Com-
mittee and/or the WAIRC.

1 The parties are committed to the satisfactory resolu-
tion of problems by those most directly involved as
appropriate.

2 All safety matters to be progressed through the pro-
visions of the safety agreement, not this procedure.

3 Status quo will continue when matters are being pro-
gressed.

4 Matters not progressed during the time limits are
assumed lapsed.

5 Terminations, if pursued to the working committee;
this committee will meet within 7 days unless mutu-
ally agreed otherwise. Failing agreement, termination
to be notified to the WAIRC.

APPENDIX
9 March 1999
Mr W Johncock
CMEU Convenor
Boodarie Rail Depot
Dear Warren
The following sets out the terms of Agreement between the
Company and the Locomotive Drivers who operate on the
Yarrie Line, which becomes an interim attachment to the
document; Railroad Operations-Driver Only Operation-
Hedland, Newman, Boodarie-identified as DOO, Integ MTC
BO vle, dated 12/2/99.
The Locomotive Drivers who operate on the Yarrie Line rec-
ognise that train cycle times from Boodarie to the Mine Sites/
load/return to Boodarie currently take an average of 10 ½
hours.
Relief will be dispatched if the Crew cannot return within
the 10 ½ hours.
It is realised that these cycles can be reduced with track
maintenance which is planned to be undertaken in YEM 00.
Feasible advances may also be achieved through further dis-
cussions with the mining operations.
The Agreement is that Locomotive Drivers will work up to
10 ½ hours on a return cycle without calling for relief until
the above mentioned maintenance procedures can be un-
dertaken.
This provision shall be reviewed within a period of 12
months of acceptance and signing of the document, whereby
the provisions of the operating document, in particular,
'Hours of Work' will apply when a 10 hour cycle is achieved.
If a 10 hours cycle is not achieved within this period, then a
new agreement shall be reached between the parties.
Yours faithfully
Keith Ritchie
Manager Human Resources

9 March 1999
CMEU Convenors/Shop Stewards
Nelson Point/Boodarie/Newman

DRIVER ONLY DOCUMENT AMENDMENTS
I refer to discussions held on the 18th February 1999, 2
March 1999 and most recently on the 4 March 1999.
In response to the questions raised on clarification sought I
respond as follows—

(A) Alterations to the document;
The following changes have been agreed to be in-
cluded in the 'Railroad Operations-Driver Only
Operations-(Hedland, Newman, Boodarie)' docu-
ment identified as DOO Integ MTC_BO vle, dated
12/02/99.
Page 11

2.4 Train Unloading
- delete the word 'normally' from the

third line.
Page 15

3.3 Locomotive Safety Systems
- amend the last paragraph to read-"In

the event that the ATP/PDD has failed
at a depot (Nelson Point, Jimblebar
Junction, Boodarie) and the locomo-
tive cannot be repaired or changed out
with another unit, then a second quali-
fied Driver shall be provided to work
the train to its destination".
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Page 24
3.9 Tower Control

- amend the last dot point paragraph to
read-"When the train arrives at
Finucane Island, the Driver shall set the
train up for Tower Control. The Driver
shall proceed to the unloading Hopper
and use the Tower Control to position
the train in the appropriate position, for
unloading, then unload the train using
Tower Control. At the completion of
unloading, the Driver shall return to the
locomotive, set it for normal opera-
tion".

Page 31
3.12 Bofin Yard Procedures

- amend the last paragraph “Procedure
for shunting Boodarie Workshop"-
fourth (4th) line, change the word west
to read east.

Page 75
Appendix 1. Remuneration to 10. Variation to Award

- include under last dot point-offered salary ar-
rangements-Allowances-Training $5.58 per/
shift.

(B) Points of Clarification;
Vehicles at Yandi.
Extra vehicle from what will be surplus requirements
at Yandi Junction.

1. Vehicle is at each loadout.
2. Driver sets up empty train on arrival.
3. Driver takes vehicle to camp.
4. Rostered loaded Driver, takes vehicle from

camp and waits at point where loco will be on
loading completion.

5. Leave vehicle there and take over train.
6. Mine to arrange for someone to move the ve-

hicle from point of completion back to loadout
at a convenient time before the next train ar-
rives at that site.

7. Vehicle always at each loadout when train ar-
rives.
Second hand held radio for Dash 7's.

Will be provided if required on single unit opera-
tion.
Yarrie ambulance Drivers only authorised to 187km.
Ambulance Drivers to be trained for the whole track.
Familiarisation run to be arranged.
Simulated Emergency Exercise.
Will advise on a suitable date and time to commence.
Use of Digitairs for Continuity/Brake Test
Bulletin 21 covers such, plus section 8 of new Gen-
eral Appendix.
Head End Trains
The com its position that Level 4 Drivers as set out
in their position descriptions continue to operate head
end trains.
Video Cameras (Loco 38)
Attention will be given to ensure the camera in Loco
38 is operating.
Locomotive Consists
Through discussion with the parties concerned vari-
ous consists eg: 2 x 1 x 1 will be used as needed
from time to time.
Hedland Yard Meal Break
A 30 minute meal break will continue to be recog-
nised as part of Hedland Yard working although it
no longer forms part of the Award (Part II).
Either party has liberty to apply to bring about change
or the inclusion of this practice in the future.

Redundancy Retention
Outlined below are a new set of guidelines for re-
dundant employees in the Home Ownership Scheme
who wish to retain their property under the Housing
Retention agreement.
This arrangement has been further amended to al-
low employees to utilise their properties as they see
fit, rather than have a series of conditions placed upon
the purchase. In return the Company's obligations
have changed.

• The new arrangements will only be available
to employee/homebuyers who were in the
Home Ownership Scheme as at 26 February
1999.

• It will no longer be a requirement for the pur-
chaser to utilise the property as their principal
place of residence.

• The redundant employee/homebuyer (the pur-
chaser) must pay the outstanding principal
balance owing on the property under their
Contract of Sale within 45 days of effective
date of termination of employment.

• The existing Contract of Sale will be deemed
to be terminated upon payment of the princi-
pal balance owing on the property. Title will
be transferred into the purchaser's name, at
the purchaser's expense. No caveats will be
lodged by the Company against the title as
the Company will no longer have any claim
or interest in the property. Therefore, t h e
purchaser is free to utilise their property in a
normal manner.

• There will be no repurchase guarantee or
agreed termination refund given by the Com-
pany. All obligations of the Company under
the existing Contract of Sale, including all
accumulated equity and completed improve-
ments, will terminate and be considered null
and void.

• The property is sold on an 'as is where is' ba-
sis, and the purchaser will no longer be entitled
to any previously given Company subsidies
and would pay for all power and water con-
sumed. All previously arranged payroll
deductions for insurance, air conditioning and
hot water system maintenance agreements
would also cease.

• These arrangements will be set out in a Deed,
to be prepared at the purchaser's cost, to give
legal effect to implementation of these guide-
lines.

Forcibly Transferred Employees
If there is a requirement for Locomotive Enginemen
to fill vacancies at Newman, expressions of interest
to voluntarily transfer will be sought.
Should there be no volunteers and the company ex-
ercises its right to forcibly transfer then on a case by
case basis through consultation, issues such as fam-
ily circumstances etc will be discussed.
These circumstances would also include an
Engineman who is transferred to Newman and ap-
plies for a vacant position in Port Hedland when that
arises.
Locomotive Enginemen who take a Redundancy
Package and later seek re-employment.
Should a Locomotive Engineman take a redundancy
they may, on the expiration of 2 years from their
date of termination, apply for externally advertised
vacancies.
In these circumstances normal recruitment proce-
dures will apply.
Voluntary Redundancies
The procedure for redundancies are set out on Page
76 of the document.
To access beyond the 42 redundancies, 21 drivers
must leave in the first 12 months.
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A further 21 drivers must leave in the second 12
months thereby reaching the identified 42 redundan-
cies.
Additional redundancies will be offered if the above
conditions are met or bettered within the
agreed time frame.

(C) Other Claims;
The Company maintains its position as it relates to
the following claims—

(i) Enhanced Redundancy
(ii) Jimblebar Junction Allowance

As stated in the negotiations, the Company's view
has not altered and is not prepared to re-open nego-
tiations on the above points.
It maintains that the document has been reached by
genuine negotiation and is a balanced and fair docu-
ment for the workplace changes.

Yours faithfully,
Keith Ritchie
Manager Human Resources

9 March 1999
Mr W Johncock
CMEU Convenor
Boodarie Rail Depot
Dear Warren
Yarrie Line Work

1. Walkways on bridges-delayed from original pro-
gramme due to wet weather.
Will now commence on 20/4/99
Finish 3/5/99
Locations: 76.7km, 77.6km,

82.9km, 168.2km
2. Earthworks 90% complete (delayed

due to rain)
Finish 30/4/99

3. Resleepering
Commence June 1999.
Complete August 1999
Locations: 57.3-66km, 116.3-

138km, 148-152km
Maintenance only in future.

4. Rerailing August 1999.
Location: 98-101km

Yours faithfully
Keith Ritchie
Manager Human Resources

12 April 1999
CMEU Convenors
Nelson Point/Boodarie/Newman

DRIVERS ONLY ISSUES
As a result of issues raised between the company and the
union on the 12 March 1999, the following responses are
provided.

1. To promote healthy living with shift work, quality
of meals to be reviewed by a nutritionist. Ability for
a wider range of short order meals to be available
eg. Tins of salmon, non processed meats, beef, lamb,
ham available with salad.
The Company commits subject to the availability of
a nutritionist to examine the quality of meals.

2. First aid kits to be upgraded with Company Doctor
and Safety Representatives.
The company Doctor in conjunction with safety reps
will determine what parts of the first aid kits require
updating/upgrading.

3. No disciplinary action to be taken for a Driver book-
ing off due to fatigue (within the two year period).

Each case needs to be determined on its own merits.
Procedural fairness needs to be followed, it is not
just a matter of going to a disciplinary stage.

4. Payment of DOO to be back dated to the day of ac-
ceptance by the Lodges.
Payment of Driver only operations ie. applicable on
and from the 10th March 1999. Agreed items to be
progressively introduced from this date.

5. Hirail.
Hirail certificates are valid for a period not exceed-
ing two years, at which time a written competency
examination will be conducted.

6. Cut and run where possible. No late trains.
The driver only operating procedures require a tighter
operations.
The object is not to have late trains and the intro-
duction of the driver coordinators and other
initiatives are to minimise this occurring.
It will require all operational employees co-opera-
tion to achieve this.

7. CD radios/AM service and microwaves still not re-
solved.
This point is still under review by the Signals and
Communications area.

8. Level 4 Head End agreement.
Current level 4 Drivers to continue on the current
level structure.
The proposed progression structure to apply to all
Drivers Level 3 and below.

9. Drivers will not perform the physical aspects of a
brake examination of a train (page 27), will only
apply the brake handle. Hence the Drivers cannot
issue a certificate.
This is to be reviewed when there is a change in
work practices. Example: if examiners duties were
incorporated into the Driver structure (as a starting
level).

10. When relief has not been forthcoming, Convenors
and Crew are entitled to written explanation and may
follow up.
As part of building a better relationship between the
Drivers and Controllers there should be more inter-
action. This can be achieved if both parties take a
more proactive role with their communications be-
tween themselves. Controllers to be invited to join
in the Monthly Union Agenda Meetings.

11. Page 25-1st dot point-Drivers coming in two hours
early should read voluntarily.
Document to be changed to reflect this.

12. Require information on FMEA work, schedule and
plan for DOO standard.
Refer attached.

13. Require information on ATP/PDD system envisaged
for Yarrie Line.
The ATP Node system has been selected as the most
appropriate. As information becomes available this
will be presented.

14. Status of simulation exercise.
Workshops have been held which will culminate in
a simulated exercise which will test the system.
Issues or areas of concern will be addressed as they
arise or on an ongoing basis.

15. 30 minute meal break for unloading.
No change in company position as stated during the
talks.

16. Require a letter re: bringing speed restrictions up to
scratch on Yarrie Line.
Refer attached.

17. Yarrie has issue of no recognition for use of Tower
Control.
This forms part of the offer in the document.
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18. Remuneration for Driver Instructors.
Refer attached.

19. Require explanation of expected rest duration at
Yandi when late arrivals occur.
On arrival at Yandi with a train, the driver shall set
the train up for Tower Control, then travel by car to
the camp. On arrival at camp the Driver shall be
deemed to have then booked off duty. A minimum
period of 8 hours shall then be allowed for the Driver
to be off duty (this to include meals, ablution, sleep).
The driver shall be deemed to book back on duty at
this point of time at the camp. The Driver shall then
travel by car to the train and continue with normal
duties.

20. Require a response as to the arrangements for hous-
ing in Newman when Drivers are transferred. What
types of accommodation will be made available and
what is the Company policy.
Meeting to be arranged in Newman.

Yours faithfully
Keith Ritchie
Manager Human Resources

SIGNATORIES TO THE DOCUMENT TITLED

RAILROAD OPERATIONS
DRIVER ONLY OPERATION

HEDLAND-NEWMAN-BOODARIE

DATED 10th day of March 1999

FOR THE COMPANY
____signed______ 21/4/99
K Ritchie Date

FOR THE UNION
____signed______ 21/4/99
R Keilty Date

CATALANO & KURTH/BLPPU AND THE CMETU
COLLECTIVE AGREEMENT 2000.

No. AG 87 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers & Other

and

Catalano Kurth Pty Ltd.

AG 87 of 2000.

Catalano & Kurth/
BLPPU and the CMETU Collective Agreement 2000.

COMMISSIONER S J KENNER.

27 April 2000.
Order.

HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Catalano & Kurth/BLPPU and the CMETU
Collective Agreement 2000 filed in the Commission on
20 March 2000 in the terms of the following schedule be
and is hereby registered as an industrial agreement.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

———

1.—TITLE
This agreement shall be known as the Catalano & Kurth/

BLPPU and the CMETU Collective Agreement 2000.

2.—ARRANGEMENT
Clause

No.
Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
All In Payments 14
Pyramid Sub-Contracting 15
Dispute Settlement Procedure 16
Safety Dispute Resolution 17
Amenities 18
Training and Related Matters 19
Drug & Alcohol, Safety & Rehabilitation Program 20
Clothing & Safety Footwear 21
Income Protection 22
Accident Pay 23
Union Membership 24
Y2K 25
Signatories to the Agreement 26

Appendix A—Drug & Alcohol, Safety and Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Catalano Kurth Pty Ltd

(hereinafter referred to as “the company”), the Western Aus-
tralian Builders’ Labourers, Painters and Plasterers Union of
Workers and the Construction Mining Energy Timberyards
Sawmills and Woodworkers Union of Australia – WA Branch
(hereinafter referred to as “the unions”) and all employees of
the company eligible to be members of the unions.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work.

This agreement shall apply to the Acacia Prison Project,
Woorooloo. There are approximately 12 employees covered
by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after November 1st 1999 and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
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2. Wage Rates (per hour at ordinary time)
Previous 1st 1st 1st

EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67
Plaster, Fixer 17.82 18.71 19.65 20.63
Painter, Glazier 17.42 18.29 19.20 20.16
Signwriter 17.80 18.69 19.62 20.63
Carpenter/Roofer 17.93 18.85 19.79 20.78
Bricklayer 17.75 18.63 19.61 20.59
Refractory Bricklayer20.38 21.40 22.47 25.59
Stonemason 17.93 18.82 19.76 20.75
Rooftiler 17.62 18.50 19.43 20.40
Marker/Setter Out 18.46 19.38 20.35 21.37
Special Class T 18.69 19.62 20.61 21.64

APPRENTICE RATES
Previous 1st 1st 1st

EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Plasterer, Fixer
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15
Painter. Glazier
Year 1 (.5/3/5) 7.32 7.68 8.06 8.47
Year 2 (1/3), (1.5/3.5) 9.58 10.06 10.56 11.09
Year 3 (2/3), (2.5/3.5)13.06 13.72 14.40 15.12
Year 4 (3/3), (3.5/3.5)15.33 16.10 16.90 17.74
Signwriter
Year 1 (.5/3.5) 7.48 7.85 8.24 8.66
Year 2 (1/3, 1.5/3.5) 9.78 10.28 10.79 11.35
Year 3 (2/3. 2.5/3.5) 13.35 14.02 14.72 15.47
Year 4 (3/3, 3/5/3.5) 15.66 16.45 17.27 18.15
Carpenter/Roofer
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Bricklayer
Year 1 7.46 7.82 8.24 8.65
Year 2 (1/3) 9.76 10.25 10.79 11.32
Year 3 (2/3) 13.31 13.97 14.71 15.44
Year 4 (3/3) 15.62 16.39 17.26 18.12
Stonemason
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Rooftiler
6 months 10.04 10.54 11.07 11.62
2nd 6 months 11.04 11.59 12.17 12.78
Year 2 12.90 13.55 14.23 14.94
Year 3 15.14 15.90 16.70 17.54

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
In addition to the current payment, the company shall in-

crease the contributions on behalf of each employee into the
Western Australian Construction Industry Redundancy Fund
by the following sums on a weekly basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.
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11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
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being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.

2. In all instances, the following procedure shall be observed.
3. A uniformly high standard of amenities and facilities such

as ablution blocks, change rooms, crib sheds, etc. shall be
provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.

5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when cal-
culating floor space.

7.  Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.

10. Where less than 20 persons are employed on site, Regu-
lation 3.20—Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed
washable laminated or vinyl surface, and seating for the tak-
ing of meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16. A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.

25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in re-

spect to all employees—
Employees Toilets Urinals
1—5 1 Nil
6—10 1 1
11—20 2 2
21—35 3 4
36—50 4 6
51—75 5 7
76—100 6 8

NB. For each additional 20 persons or part thereof up to
200 persons or part thereof up to 200 persons, one additional
urinal and one additional toilet is required. For each addi-
tional 35 persons or part thereof in excess of 200 persons, one
additional urinal and one additional toilet is required. If a slab
urinal is provided, each 600mm shall be regarded as one uri-
nal.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
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(c) 1 bluey jacket for each employee employed during
the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties.

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001

 26.—SIGNATORIES
BLPPU ...........................................

Date:   14/3/00
CMETU ...........................................

Date:   14/3/00
The Company: ...........................................

SIGNATURE
Date: 1/3/2000

Company Seal ...........................................
PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.

(b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

(c) There will be no payment of lost time to a person unable
to work in a safe manner.

(d) If this happens 3 times the worker shall be given a writ-
ten warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be trans-
ferred/dismissed the next time he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay

while attending treatment.
4. MPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45
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Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value  Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05
The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O. but not
including the C.B.D. or West Perth (as defined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the boundary
road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean the
value of all tendered work which falls under the scope of the
principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the
preceding four quarters ending 30 June and accordingly, the
site allowance amounts shall be adjusted up or down to the
nearest five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this
agreement shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be
signatories. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agreement
may be entered into between the principal contractor and the
building trades group of unions for that project that may
include matters regularly addressed within the industry, such
as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to
discuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discussions
between the parties, it is agreed that the matter will be referred
to the appropriate industrial tribunal for resolution without
recourse to industrial action.

11. It is a term of this agreement that all site allowance
agreements entered into prior to this date will be honored by
all parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in respect
of consumables. Canteen to come into operation when on site
manning levels exceed 50 and to cease when manning levels
reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstanding
that forecasts may have been below that level. The nurse shall
commence duties when staffing levels reach (fifty) and shall
terminate when levels reduce to 50 (fifty). The requirement
for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all

apprentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enterprise
Bargaining Agreement, being—

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%
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COM AL WINDOWS/BLPPU AND THE CMETU
COLLECTIVE AGREEMENT 2000.

No. AG 88 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers & Other

and

Com Al Windows Pty Ltd.

AG 88 of 2000.

Com Al Windows/
BLPPU and the CMETU Collective Agreement 2000.

COMMISSIONER S J KENNER.

27 April 2000.

Order.
HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

(1) THAT the Com Al Windows/BLPPU and CMETU
Collective Agreement 2000 filed in the Commission
on 20 March 2000 in the terms of the following
schedule be and is hereby registered as an industrial
agreement.

(2) THAT the Com Al Windows Pty Ltd Agreement 1996
No AG 261 of 1996 and the Com Al Industrial Agree-
ment No AG 348 of 1997 be and are hereby
cancelled.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This agreement shall be known as the Com Al Windows/

BLPPU and the CMETU Collective Agreement 2000.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties and Persons Bound
4. Application
5. Relationship to Parent Award
6. Period of Operation
7. Classification Structures & Rates of Pay
8. Industry Standards
9. Sick Leave

10. Negotiation of a Subsequent Agreement
11. Application of Project Agreements
12. Fares and Travelling Allowance
13. Seniority
14. All In Payments
15. Pyramid Sub-Contracting
16. Dispute Settlement Procedure
17. Safety Dispute Resolution
18. Amenities
19. Training and Related Matters
20. Drug & Alcohol, Safety & Rehabilitation Program
21. Clothing & Safety Footwear
22. Income Protection
23. Accident Pay
24. Union Membership
25. Y2K
26. Inclement Weather
27. Flexibility of RDO’s
28. Signatories to the Agreement

Appendix A—Drug & Alcohol, Safety and
Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Com Al Windows Pty

Ltd (hereinafter referred to as “the company”), the Western

Australian Builders’ Labourers, Painters and Plasterers
Union of Workers and the Construction Mining Energy Tim-
beryards Sawmills and Woodworkers Union of Australia—
WA Branch (hereinafter referred to as “the unions”) and all
employees of the company eligible to be members of the
unions.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work.

This agreement shall apply in Western Australia only. There
are approximately seven (7) employees covered by this agree-
ment.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after November 1st 1999 and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES
OF PAY

1. All employees working under this agreement shall be paid
according to the wage rates set out below.

2. Wage Rates (per hour at ordinary time)
Previous 1st November 1st November1st November

EBA Rate 1999 2000 2001
Hourly Rate Hourly Rate Hourly Rate Hourly Rate

$ $ $ $

Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67
Plaster, Fixer 17.82 18.71 19.65 20.63
Painter, Glazier 17.42 18.29 19.20 20.16
Signwriter 17.80 18.69 19.62 20.63
Carpenter/Roofer 17.93 18.85 19.79 20.78
Bricklayer 17.75 18.63 19.61 20.59
Refractory Bricklayer 20.38 21.40 22.47 25.59
Stonemason 17.93 18.82 19.76 20.75
Rooftiler 17.62 18.50 19.43 20.40
Marker/Setter Out 18.46 19.38 20.35 21.37
Special Class T 18.69 19.62 20.61 21.64

APPRENTICE RATES
Previous 1st November 1st November1st November

EBA Rate 1999 2000 2001
Hourly Rate Hourly Rate Hourly Rate Hourly Rate

$ $ $ $

Plasterer, Fixer
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15
Painter, Glazier
Year 1 (.5/3/5) 7.32 7.68 8.06 8.47
Year 2 (1/3), (1.5/3.5) 9.58 10.06 10.56 11.09
Year 3 (2/3), (2.5/3.5) 13.06 13.72 14.40 15.12
Year 4 (3/3), (3.5/3.5) 15.33 16.10 16.90 17.74
Signwriter
Year 1 (.5/3.5) 7.48 7.85 8.24 8.66
Year 2 (1/3, 1.5/3.5) 9.78 10.28 10.79 11.35
Year 3 (2/3. 2.5/3.5) 13.35 14.02 14.72 15.47
Year 4 (3/3, 3/5/3.5) 15.66 16.45 17.27 18.15
Carpenter/Roofer
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
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Previous 1st November 1st November1st November
EBA Rate 1999 2000 2001

Hourly Rate Hourly Rate Hourly Rate Hourly Rate
$ $ $ $

Bricklayer
Year 1 7.46 7.82 8.24 8.65
Year 2 (1/3) 9.76 10.25 10.79 11.32
Year 3 (2/3) 13.31 13.97 14.71 15.44
Year 4 (3/3) 15.62 16.39 17.26 18.12
Stonemason
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Rooftiler
6 months 10.04 10.54 11.07 11.62
2nd 6 months 11.04 11.59 12.17 12.78
Year 2 12.90 13.55 14.23 14.94
Year 3 15.14 15.90 16.70 17.54

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase the contributions on behalf of

each employee into the Western Australian Construction In-
dustry Redundancy Fund to the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.
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3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the
parties—

� referred to the Western Australian Industrial
Relations Commission for conciliation and if re-
quired arbitration. The Commissions decision will
be accepted by all parties subject to legal rights of
appeal; or

� referred to a disputes board for determination; or
� referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or

workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.

2. In all instances, the following procedure shall be ob-
served—

3. A uniformly high standard of amenities and facilities such
as ablution blocks, change rooms, crib sheds, etc. shall be
provided.

4.All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.

5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when cal-
culating floor space.

7. Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.
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10. Where less than 20 persons are employed on site, Regu-
lation 3.20 – Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed
washable laminated or vinyl surface, and seating for the tak-
ing of meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16. A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.

25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in re-

spect to all employees—
Employees Toilets Urinals
1-5 1 Nil
6-10 1 1
11-20 2 2
21-35 3 4
36-50 4 6
51-75 5 7
76-100 6 8

NB. For each additional 20 persons or part thereof up to
200 persons or part thereof up to 200 persons, one additional
urinal and one additional toilet is required. For each addi-
tional 35 persons or part thereof in excess of 200 persons, one
additional urinal and one additional toilet is required. If a slab
urinal is provided, each 600mm shall be regarded as one
urinal.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the

employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair wear

and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during the

period 1 April to 31 October. (One issued per year)
2. The Company will also make available to each employee,

when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties.

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001
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 26.—INCLEMENT WEATHER
If a site is closed before 1.00 pm the company has the right

to transfer the worker to another site, if that site is considered
safe.

27.—FLEXIBILITY OF RDO’S
Upon agreement between employer and employee RDO’s

may be altered due to specific site requirements.

28.—SIGNATORIES
BLPPU
Sgd............................................................
Date:      14/3/00
CMETU
Sgd............................................................
Date:     14/3/00
The Company:
Sgd............................................................
SIGNATURE
Date:      29/2/00
Company

Seal
P. BOLT
PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.

b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

c) There will be no payment of lost time to a person unable
to work in a safe manner.

d) If this happens 3 times the worker shall be given a writ-
ten warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be trans-
ferred/dismissed the next time he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay

while attending treatment.
4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee

members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value  Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05

The site allowance on projects which are a combination of
new and renovation work shall be governed by the majority
of work involved. For example, where the majority of work is
new work, then the site allowance appropriate to new work
shall be paid for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O
but not including the C.B.D. or West Perth (as defined)

Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55
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“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

– Disputes Procedures
– Occupational Health and Safety Procedures
– Demarcation Procedures
– First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to
discuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

CONSPECT CONSTRUCTIONS/BLPPU AND THE
CMETU COLLECTIVE AGREEMENT 1999.

AG 93 of 2000.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers & Other

and

Icon Group Management Pty Ltd
t/a Conspect Construction

AG 93 of 2000.

Conspect Constructions/
BLPPU and the CMETU Collective Agreement 1999.

COMMISSIONER S J KENNER.

3 May 2000.

Order.
HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Conspect Constructions/BLPPU and the
CMETU Collective Agreement 1999 filed in the Com-
mission on 22 March 2000 in the terms of the following
schedule be and is hereby registered as an industrial agree-
ment.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This agreement shall be known as the Conspect Construc-

tions/BLPPU and the CMETU Collective Agreement 1999.
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2.—ARRANGEMENT
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Title 1
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Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Fares and Travelling Allowance 11
Seniority 12
Pyramid Sub-Contracting 13
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Safety Dispute Resolution 15
Training and Related Matters 16
Drug & Alcohol, Safety & Rehabilitation Program 17
Clothing & Safety Footwear 18
Income Protection 19
Accident Pay 20
Signatories to the Agreement 21
Appendix A – Drug & Alcohol, Safety and Rehabilitation
Appendix B – Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Icon Group Manage-

ment Pty Ltd trading as Conspect Construction (hereinafter
referred to as “the company”), the Western Australian Build-
ers’ Labourers, Painters and Plasterers Union of Workers and
the Construction Mining Energy Timberyards Sawmills and
Woodworkers Union of Australia – WA Branch (hereinafter
referred to as “the unions”) and all employees of the company
eligible to be members of the unions.

4.–APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work on the
Acacia Prison Project, Wooroloo.

There are approximately 12 employees covered by this agree-
ment.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after 1st of March 2000 and shall remain
in force until the completion of the Acacia Prison Project.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previous 1st November 1st November1st November
EBA Rate 1999 2000 2001

Hourly Rate Hourly Rate Hourly Rate Hourly Rate
$ $ $ $

Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67
Plaster, Fixer 17.82 18.71 19.65 20.63
Painter, Glazier 17.42 18.29 19.20 20.16
Signwriter 17.80 18.69 19.62 20.63
Carpenter/Roofer 17.93 18.85 19.79 20.78
Bricklayer 17.75 18.63 19.61 20.59
Refractory Bricklayer 20.38 21.40 22.47 25.59
Stonemason 17.93 18.82 19.76 20.75
Rooftiler 17.62 18.50 19.43 20.40
Marker/Setter Out 18.46 19.38 20.35 21.37
Special Class T 18.69 19.62 20.61 21.64

APPRENTICE RATES
Previous 1st November 1st November1st November

EBA Rate 1999 2000 2001
Hourly Rate Hourly Rate Hourly Rate Hourly Rate

$ $ $ $

Plasterer, Fixer
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15
Painter. Glazier
Year 1 (.5/3/5) 7.32 7.68 8.06 8.47
Year 2 (1/3), (1.5/3.5) 9.58 10.06 10.56 11.09
Year 3 (2/3), (2.5/3.5) 13.06 13.72 14.40 15.12
Year 4 (3/3), (3.5/3.5) 15.33 16.10 16.90 17.74
Signwriter
Year 1 (.5/3.5) 7.48 7.85 8.24 8.66
Year 2 (1/3, 1.5/3.5) 9.78 10.28 10.79 11.35
Year 3 (2/3. 2.5/3.5) 13.35 14.02 14.72 15.47
Year 4 (3/3, 3/5/3.5) 15.66 16.45 17.27 18.15
Carpenter/Roofer
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Bricklayer
Year 1 7.46 7.82 8.24 8.65
Year 2 (1/3) 9.76 10.25 10.79 11.32
Year 3 (2/3) 13.31 13.97 14.71 15.44
Year 4 (3/3) 15.62 16.39 17.26 18.12
Stonemason
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Rooftiler
6 months 10.04 10.54 11.07 11.62
2nd 6 months 11.04 11.59 12.17 12.78
Year 2 12.90 13.55 14.23 14.94
Year 3 15.14 15.90 16.70 17.54

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
In addition to the current payment, the company shall in-

crease the contributions on behalf of each employee into the
Western Australian Construction Industry Redundancy Fund
by the following sums on a weekly basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week

per employee or the percentage rate that is prescribed
under the Superannuation Guarantee Charge, which-
ever is the greater.
The Company will advise all employees subject to
the Agreement of their right to have payments made
to a complying superannuation fund of their choice.
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The Company is bound by the employee’s election.
The aforementioned payment will then be made to
that fund.
Until each employee nominates the fund of their
choice the Company will make payments into the
Construction + Building Unions Superannuation
Scheme (the “C+BUSS”).
In the event that any employee chooses a fund other
than the C+BUSS the Company will, within seven
days of the employee advising the Company of the
fund of their choice, advise the Union in writing of
the employee’s decision.
In the event that the employee and the Company
reach an agreement pursuant to section 49C(2)(d)
of the Act to change the complying superannuation
fund or scheme the Company will, within seven days
of the employee and the Company reaching such an
agreement, advise the Union in writing of the agree-
ment. The employer shall not unreasonably refuse
to agree to a change of complying superannuation
fund or scheme requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes
of the Superannuation Guarantee (Administration)
Act 1992 will operate to provide a notional earnings
base) shall mean the actual ordinary rate of pay the
employee receives for ordinary hours of work in-
cluding tool allowance, industry allowance, trade
allowances, shift loading, special rates, qualification
allowances (eg. first aid, laser safety officer), multi-
storey allowance, site allowance, asbestos eradication
allowance, leading hand allowances, in charge of
plant allowance and supervisory allowances where
applicable. The term includes any regular over-award
pay as well as casual rates received and any addi-
tional rates and allowances paid for work undertaken
during ordinary hours of work, including fares and
travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new
collective agreement to succeed this agreement at least 3
months before the nominal expiry date. The parties intend to
conclude these negotiations prior to the nominal expiry date.
These negotiations shall be conducted on a collective basis
between all of the parties with the negotiated outcome being
subject to approval of a vote of the employees collectively.

11.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

12.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

13.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

14.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

15.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 181380 W.A.I.G.

company recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

16.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights
Certificates.

17.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

18.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

19.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties.

20.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

26.—SIGNATORIES
BLPPU
Sgd............................................................
Date:      14/3/00
CMETU
Sgd............................................................
Date:      14/3/00
The Company:
Sgd............................................................
SIGNATURE
Date:      6/3/00
Company
      Seal
ICON GROUP MANAGEMENT PTY LTD T/A

CONSPECT CONSTRUCTION
 PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.
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b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE

1. This agreement is between the parties to this agreement
and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial
sector of the building industry in the state of Western
Australia within a 50km radius of the Perth General Post
Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85

Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05
The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as de-
fined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
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for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

15. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

DANICA CARPENTRY/BLPPU AND THE CMETU
COLLECTIVE AGREEMENT 2000.

AG 26 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers & Other

and

Nils Michael Albrecht Hansen & Assunta Geraldine
Hansen t/a Danica Carpentry.

AG 26 of 2000.

Danica Carpentry/BLPPU and the CMETU
Collective Agreement 2000.

COMMISSIONER S.J. KENNER.

18 April 2000.

Order.
HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

(1) THAT the Danica Carpentry/BLPPU and the
CMETU Collective Agreement 2000 filed in the
Commission on 22 February 2000 in the terms of
the following schedule be and is hereby registered
as an industrial agreement.

(2) THAT the Danica Carpentry Industrial Agreement
No AG 175 of 1997 be and is hereby cancelled.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This agreement shall be known as the Danica Carpentry/

BLPPU and the CMETU Collective Agreement 2000.

2.—ARRANGEMENT
Clause No.

Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
All In Payments 14
Pyramid Sub-Contracting 15
Dispute Settlement Procedure 16
Safety Dispute Resolution 17
Amenities 18
Training and Related Matters 19
Drug & Alcohol, Safety & Rehabilitation Program 20
Clothing & Safety Footwear 21
Income Protection 22
Accident Pay 23
Union Membership 24
Y2K 25
Signatories to the Agreement 26
Appendix A—Drug & Alcohol, Safety and Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Nils Michael Albrecht

Hansen and Assunta Geraldine Hansen trading as Danica Car-
pentry (hereinafter referred to as “the company”) and the
Western Australian Builders’ Labourers, Painters and Plaster-
ers Union of Workers and the Construction, Mining, Energy
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Timberyards, Sawmills and Woodworkers Union of Aus-
tralia—WA Branch (hereinafter referred to as “the unions”)
and all employees of the company eligible to be members of
the unions.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work.

This agreement shall apply in Western Australia only. There
are approximately three (3) employees covered by this agree-
ment.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after November 1st 1999 and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previous 1st November 1st November1st November
EBA Rate 1999 2000 2001

Hourly Rate Hourly Rate Hourly Rate Hourly Rate
$ $ $ $

Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67
Plaster, Fixer 17.82 18.71 19.65 20.63
Painter, Glazier 17.42 18.29 19.20 20.16
Signwriter 17.80 18.69 19.62 20.63
Carpenter/Roofer 17.93 18.85 19.79 20.78
Bricklayer 17.75 18.63 19.61 20.59
Refractory Bricklayer 20.38 21.40 22.47 25.59
Stonemason 17.93 18.82 19.76 20.75
Rooftiler 17.62 18.50 19.43 20.40
Marker/Setter Out 18.46 19.38 20.35 21.37
Special Class T 18.69 19.62 20.61 21.64

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase the contributions on behalf of

each employee into the Western Australian Construction In-
dustry Redundancy Fund by the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60
Superannuation

(i) The Company will make a payment of $60 per week
per employee or the percentage rate that is prescribed

under the Superannuation Guarantee Charge, which-
ever is the greater.
The Company will advise all employees subject to
the Agreement of their right to have payments made
to a complying superannuation fund of their choice.
The Company is bound by the employee’s election.
The aforementioned payment will then be made to
that fund.
Until each employee nominates the fund of their
choice the Company will make payments into the
Construction + Building Unions Superannuation
Scheme (the “C+BUSS”).
In the event that any employee chooses a fund other
than the C+BUSS the Company will, within seven
days of the employee advising the Company of the
fund of their choice, advise the Union in writing of
the employee’s decision.
In the event that the employee and the Company
reach an agreement pursuant to section 49C(2)(d)
of the Act to change the complying superannuation
fund or scheme the Company will, within seven days
of the employee and the Company reaching such an
agreement, advise the Union in writing of the agree-
ment. The employer shall not unreasonably refuse
to agree to a change of complying superannuation
fund or scheme requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes
of the Superannuation Guarantee (Administration)
Act 1992 will operate to provide a notional earnings
base) shall mean the actual ordinary rate of pay the
employee receives for ordinary hours of work in-
cluding tool allowance, industry allowance, trade
allowances, shift loading, special rates, qualification
allowances (eg. first aid, laser safety officer), multi-
storey allowance, site allowance, asbestos eradication
allowance, leading hand allowances, in charge of
plant allowance and supervisory allowances where
applicable. The term includes any regular over-award
pay as well as casual rates received and any addi-
tional rates and allowances paid for work undertaken
during ordinary hours of work, including fares and
travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where
the company commences work on a project where a site
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agreement to which the union is a party exists that provides
for higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the

site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

� referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

� referred to a disputes board for determination; or
� referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.
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18.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.

2. In all instances, the following procedure shall be ob-
served—

3. A uniformly high standard of amenities and facilities such
as ablution blocks, change rooms, crib sheds, etc. shall be
provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.

5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when cal-
culating floor space.

7. Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.

10. Where less than 20 persons are employed on site, Regu-
lation 3.20—Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed wash-
able laminated or vinyl surface, and seating for the taking of
meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16. A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.

25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in re-

spect to all employees—
Employees Toilets Urinals
1—5 1 Nil
6—10 1 1
11—20 2 2
21—35 3 4
36—50 4 6
51—75 5 7
76—100 6 8

NB. For each additional 20 persons or part thereof up to
200 persons or part thereof up to 200 persons, one additional
urinal and one additional toilet is required. For each addi-
tional 35 persons or part thereof in excess of 200 persons, one
additional urinal and one additional toilet is required. If a slab
urinal is provided, each 600mm shall be regarded as one uri-
nal.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)
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2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties.

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Union.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001

26.—SIGNATORIES
BLPPU
Sgd............................................................
Date:      21/2/00
CMETU
Sgd............................................................
Date:      21/2/00
The Company:
Sgd...........................................................
SIGNATURE
Date:      21/2/00

     Company
      Seal
NILS HANSEN
PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE

1. This agreement is between the parties to this agreement
and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)

New Work

Project Contractual Value Site Allowance

Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85
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Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05
The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as
defined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%
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DAWSON AOC WATER SERVICES PTY LTD
MECHANICAL AND ELECTRICAL MAINTENANCE

ENTERPRISE BARGAINING AGREEMENT 1996
AMENDMENT AGREEMENT 1999.

AG 10 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Dawson AOC Water Services Pty Ltd

and

The Automotive, Food, Metals, Engineering, Printing
and Kindred Industries Union of Workers,

Western Australian Branch & Others.
AG 10 of 2000.

Dawson AOC Water Services Pty Ltd Mechanical
and Electrical Maintenance Enterprise Bargaining
Agreement 1996 Amendment Agreement 1999.

COMMISSIONER S.J. KENNER.

18 April 2000.

Order.
HAVING heard Mr S Scott on behalf of the applicant and Mr
G Sturman on behalf of the respondent and Mr J Murie on
behalf of the Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch
and by consent the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the Dawson AOC Water Services Pty Ltd Me-
chanical and Electrical Maintenance Enterprise
Bargaining Agreement 1996 Amendment Agreement
1999 filed in the Commission on 21 January 2000 in the
terms of the following schedule be and is hereby regis-
tered as an industrial agreement.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This agreement shall be known as the Dawson AOC Water

Services Pty Ltd Mechanical and Electrical Maintenance En-
terprise Bargaining Agreement 1996 Amendment Agreement,
1999 and shall be referred to in this document as the “Agree-
ment”.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Principal Agreement
4. Objectives
5. Area and Scope
6. Parties Bound
7. Term
8. Wages
9. Special Rates and Provisions

10. Signatories to the Agreement

3.—PRINCIPAL AGREEMENT
The Dawson AOC Water Services Pty Ltd Mechanical and

Electrical Maintenance Enterprise Bargaining Agreement
1996, No AG 115 of 1996, as amended by the Dawson AOC
Water Services Pty Ltd Mechanical and Electrical Maintenance
Enterprise Bargaining Agreement 1996 Amendment Agree-
ment 1998, No AG 100 of 1998, is referred to in this document
as the “Principal Agreement”.

4.—OBJECTIVES
(1) The objectives of this Agreement are to replace nomi-

nated provisions of the Principal Agreement as specified in
this Agreement.

(2) The provisions of Clause 36, Grievance and Dispute
Settling Procedure of the Principal Agreement are deemed to

be incorporated into this Agreement for the purposes of Sec-
tion 49A of the Industrial Relations Act 1979.

5.—AREA AND SCOPE
(1) The Area and Scope of this Agreement shall be the same

as that described by sub clauses (1) to (4) inclusive of Clause
3. Area and Scope of the Principal Agreement.

(2) At the date of registration of this Agreement, its terms
and conditions will apply to approximately 54 employees.

6.—PARTIES BOUND
The parties bound by this Agreement are—

(1) Dawson AOC Water Services Pty Ltd;
(2) the Automotive, Foods, Metals, Engineering, Print-

ing and Kindred Industries Union of Workers,
Western Australian Branch;

(3) the Australian Liquor, Hospitality and Miscellane-
ous Workers Union, Western Australian Branch; and

(4) the Communications, Electrical, Electronics, Energy,
Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Di-
vision—Western Australian Branch.

7.—TERM
Subclause (2) of Clause 5. Term of the Principal Agreement

is replaced by the following—
“(2) Provided that wages and allowances contained in

Clauses 15 and 16 shall—
(a) be applied from the beginning of the first pay

period commencing on or after 1 January
2000; and

(b) be the subject of renegotiation commencing
from 1 October 2000, with the resultant
changes being applied from no earlier than the
beginning of the first pay period commenc-
ing on or after 1 January 2001.”

8.—WAGES
(1) Subclauses (1) and (2) of Clause 15. Wages of the Prin-

cipal Agreement are replaced by the following—
“(1) (a) Subject to the provisions of subclause (12) of

this Clause, the weekly wage payable to em-
ployees, other than apprentices, shall be that
specified for the appropriate classification as
detailed below—
Classification Percentage Weekly

Relationship Wage
C6 125 767.89
C7 115 706.46
C8 110 675.74
C9 105 645.03
C10 100 614.31
C11A 99 608.17
C11 95 583.60
C12 90 552.88
DC6 135 829.32
DC7 130 798.61
DC8 125 767.89
DC9 120 737.18
DC10 115 706.46

(2) deleted”
(2) Subclause (9) Tool Allowance of Clause 15 Wages is

amended by deleting the monetary amounts of “$9.20” wher-
ever occurring and inserting in lieu the amount of “$10.00”.

(3) Subclause (10) Leading Hands of Clause 15 Wages is
amended by deleting the monetary amounts of “$16.60”,
“$25.40” and “$32.80” where appearing and in lieu the
amounts “$18.00”, “$27.60” and “$35.70” respectively.

9.—SPECIAL RATES AND PROVISIONS
The following amendments are made to the monetary

amounts contained in Clause 16 Special Rates and Provisions
of the Principal Agreement.

(1) Paragraph (a) of Subclause (1)—Offensive Allowance.
Delete “$5.00” and insert in lieu of “$5.36”.
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(2) Subclause (4) Hotwork Allowance
Delete “33 cents” and “39 cents” and insert in lieu “36 cents”

and “44 cents” respectively.
(3) Subclause (7) Fumes Allowance
Delete “30 cents” and insert in lieu “34 cents”.
(4) Subclause (8) Steam or Water Cleaning Allowance
Delete “33 cents” and insert in lieu “34 cents”.
(5) Paragraph (b) of Subclause (9) Wet Places
Delete “$1.54” and insert in lieu “$1.68”.
(6) Paragraph (a) of Subclause 12 Hot Bitumen
Delete “41 cents” and insert in lieu “44 cents”.
(7) Paragraph (b) of Subclause 14 Asbestos
Delete “42 cents” and insert in lieu “44 cents”
(8) Subclause 16 Construction Work Allowance
Delete “$3.47” and insert in lieu “$3.57”.

10.—SIGNATORIES TO THE AGREEMENT
Signed for and on behalf of Dawson AOC Water Services

Pty Ltd
________________________ Date: 4 January 2000

(John Robinson)

Signed for and on behalf of the Automotive, Foods, Metals, Engi-
neering, Printing and Kindred Industries Union of Workers, Western
Australian Branch

________________________ Date: 5 Janaury 2000

(J Sharp Collett)

Signed for and on behalf of the Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch.

________________________ Date: 6 Janaury 2000

(Helen Creed)

Signed for and on behalf of the Communications, Electrical, Elec-
tronics, Energy, Information, Postal, Plumbing and Allied Workers
Union of Australia,

Engineering and Electrical Division, Western Australian Branch

________________________ Date: 14 Janaury 2000

(William Game)

DEPARTMENT OF LAND ADMINISTRATION
ENTERPRISE BARGAINING AGREEMENT 2000.

No. PSAAG21 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Chief Executive
Department of Land Administration.

No. PSAAG21 of 2000.

Department of Land Administration Enterprise Bargaining
Agreement 2000.

20 April 2000.

Order.
HAVING heard Mr M. Finnegan as agent on behalf of the
Applicant and Ms M. Somers as agent on behalf of the
Respondent, and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the agreement made between the parties lodged
in the Commission on the 10th day of April 2000 entitled
Department of Land Administration Enterprise
Bargaining Agreement 2000 be registered in the terms of
the following Schedule as an industrial agreement in

replacement of the Department of Land Administration
Enterprise Bargaining Agreement (PSA AG18 of 1998)
which is hereby cancelled.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.

ADMINISTRATION OF THE AGREEMENT

1.—TITLE
This Agreement shall be known as the Department of Land

Administration Enterprise Bargaining Agreement 2000 and
shall replace the Department of Land Administration Enter-
prise Bargaining Agreement, No. PSA AG18 of 1998.

2.—ARRANGEMENT (CONTENTS)
1. TITLE
2. ARRANGEMENT (CONTENTS)
3. SCOPE
4. PARTIES TO THE AGREEMENT
5. COMMITMENT
6. NUMBER OF EMPLOYEES COVERED
7. DEFINITIONS
8. TERM OF THE AGREEMENT & RENEGOTIA-

TION
9. NO FURTHER CLAIMS

10. SINGLE BARGAINING UNIT
11. RELATIONSHIP TO PARENT AWARD
12. AVAILABILITY OF AGREEMENT
13. SALARY INCREASES
14. LEVEL 1 CLASSIFICATION
15. ADJUSTMENT OF ALLOWANCES
16. DISPUTE RESOLUTION PROCEDURE
17. PART-TIME EMPLOYMENT
18. HOME BASED WORK
19. PERSONAL FILE
20. FLEXIBLE WORKING HOURS
21. SCHOLARSHIPS
22. WORKPLACE CONSULTATION
23. DEVELOPMENT AND IMPLEMENTATION OF

INITIATIVES
24. CONTRACT WORKERS
25. ENVIRONMENT
26. ANNUAL LEAVE
27. ANNUAL LEAVE TRAVEL CONCESSION
28. LONG SERVICE LEAVE
29. PARENTAL LEAVE
30. PAID PARENTAL LEAVE
31. PAYOUT OF LEAVE
32. EMPLOYEE FUNDED EXTRA LEAVE
33. CEREMONIAL/CULTURAL LEAVE
34. CARER’S/FAMILY LEAVE
35. EMERGENCY AND COMMUNITY SERVICE

LEAVE
36. FACILITATION OF PARTNERSHIP ARRANGE-

MENTS
37. PROVISION OF WELLNESS INFORMATION
38. PROMOTION OF WELLNESS ACTIVITIES
39. PERFORMANCE BASED BONUS PAYMENTS
40. PERFORMANCE DEVELOPMENT
41. INTELLECTUAL PROPERTY
42. LEADERSHIP PROGRAMME
43. SECONDMENTS AND EXCHANGES
44. GRADUATED RETIREMENT

SIGNATORIES OF PARTIES TO AGREEMENT
APPENDICES—

A. PRODUCTIVITY IMPROVEMENTS
B. TIMETABLE FOR IMPLEMENTATION OF

PERFORMANCE DEVELOPMENT
SYSTEM

C. TARGETED SALARIES

3.—SCOPE
This Enterprise Bargaining Agreement shall apply to all

Department of Land Administration employees including Sen-
ior Executive Service employees working in the Department
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of Land Administration who are members of or eligible to be
members of the Union, party to this agreement.

4.—PARTIES TO THE AGREEMENT
This Agreement is made between the Chief Executive, De-

partment of Land Administration and the Civil Service
Association of Western Australia Incorporated.

5.—COMMITMENT
The Employer and the Employees are committed to imple-

menting DOLA’s Strategic Plan 2000 – 2005 and achieving
its vision and goals.

The vision outlines where DOLA wishes to be positioned
in five years: delivering products and services on a par with
best practice globally.

By focussing on DOLA’s strategic goals and through the
application DOLA’s best practice policy initiatives and Code
of Business Conduct, the employer and the employees will
positively contribute to the achievement of DOLA’s vision.

6.—NUMBER OF EMPLOYEES COVERED
It is estimated that 100 Employees will be covered by this

Agreement.

7.—DEFINITIONS
7.1 In these terms and conditions, unless the context other-

wise requires, the following expressions shall have the
following meanings—

“Accrued Leave” means leave accumulated prior to the
current entitlement period.

“Agreement” means the Enterprise Bargaining Agree-
ment signed by DOLA and the CSA.

“Chief Executive” means the Chief Executive of the
Department of Land Administration of Western Australia
or the Chief Executive’s delegated authority.

“Consultation” means – more than exchanging infor-
mation. Effective consultation results from the participants
contributing to the decision-making process not only in
appearance, but in fact.

“CSA” means the Civil Service Association of West-
ern Australia Incorporated.

“DOLA” means the Department of Land Administra-
tion of Western Australia, the Chief Executive or the Chief
Executive’s delegated authority.

“Employee” means any employee who is employed by
the Department of Land Administration of Western Aus-
tralia who is covered by the Agreement.

“Employer” means the Department of Land Adminis-
tration of Western Australia.

“Government” means the State Government of West-
ern Australia.

“Metropolitan Area” means the area within a radius of
fifty (50) kilometres from the Perth City Railway Sta-
tion.

“Parties” means the Department of Land Administra-
tion of Western Australia and the Civil Service Association
of Western Australia Incorporated.

“PSA” means the Public Service Award 1992.
“Recognised Previous Government Employer” means

any Commonwealth of Australia, State or Territory of
Australia body or authority.

“SBU” means Single Bargaining Unit.
“Union” means the Civil Service Association of West-

ern Australia Inc.
“WAIRC” means the Western Australian Industrial Re-

lations Commission.

8.—TERM OF THE AGREEMENT & RENEGOTIATION
8.1 This Agreement shall operate from the beginning of the

pay period during which this Agreement is registered in the
Western Australian Industrial Relations Commission and shall
remain in force for a period 27 months.

8.2 The pay quantum achieved as a result of this Agreement
will remain and form the new base pay rates for future Agree-
ments or continue to apply in the absence of a further
Agreement.

8.3 The parties will review this Agreement six months prior
to the date of expiration and begin negotiations on its renewal
or replacement.

8.4 Following the process of reviewing this Agreement it
will be renewed or replaced by another Agreement.

8.5 The parties recognise that it is important to encourage
future productivity improvements beyond those currently iden-
tified in this Agreement. Where such improvements are
identified and implemented they will be considered as part of
the next Enterprise Bargaining Agreement.

9.—NO FURTHER CLAIMS
The parties to this Agreement undertake that for the dura-

tion of the Agreement there shall be no further salary or wage
increases sought or granted except for those provided under
the terms of this Agreement or provided for in National or
State Wage Case Decisions.

10.—SINGLE BARGAINING UNIT
For the purpose of negotiating this Enterprise Bargaining

Agreement a Single Bargaining Unit has been formed as a
representative of all parties.

The SBU comprises the Civil Service Association of WA
(Inc.) and the Department of Land Administration.

11.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read in conjunction with the Pub-

lic Service Award 1992 which applies to the parties to this
Agreement. In the case of any inconsistencies, this Agree-
ment shall have precedence to the extent of any inconsistencies.

12.—AVAILABILITY OF AGREEMENT
Every employee will be entitled to access a copy of this

Agreement. In addition, a copy or copies of this Agreement
will be kept in an easily accessible place or places within the
agency, and the location of the copies will be communicated
to all employees.

CONDITIONS OF EMPLOYMENT

13.—SALARY INCREASES
Salary increases payable on the date the Agreement is regis-

tered, and 3 months and 15 months after registration of the
Agreement, are dependent on the actual achievement of cur-
rent and future productivity improvements, initiatives and
targets identified in Schedule A, and as amended through the
incorporation of the Output Performance Measurement frame-
work (refer Productivity Initiatives 18, 34 and 47 of Schedule
A).

13.1 The Employee’s base salary will increase by 0.75%
with effect from the date of registration of the Agreement in
accordance with Column 1 of Schedule C of this Agreement.
This increase is in recognition of the current and future pro-
ductivity improvements implemented in DOLA during 1999
and 2000.

13.2 The Employee’s base salary will increase by 3.0% with
effect 3 months from the date of registration of the Agreement
in accordance with Column 2 of Schedule C of this Agree-
ment. This increase is in recognition of the current and future
productivity improvements implemented in DOLA during
1999 and 2000 and is subject to DOLA demonstrating that
the productivity improvements generated are sufficient to jus-
tify the salary increase.

13.3 The Employee’s base salary will increase by 3.0% with
effect 15 months from the date of registration of the Agree-
ment in accordance with Column 3 of Schedule C, provided
that DOLA can demonstrate that the productivity improve-
ments generated are sufficient to justify the salary increase.

13.4 In the event that full achievement of the current and
future productivity improvements, initiatives and targets iden-
tified in Schedule A, as amended through the incorporation of
the Output Performance Measurement framework, cannot be
demonstrated, a pro rata salary increase will be paid as per
sub-clauses 13.2 and 13.3, in proportion to the productivity
improvements, initiatives and targets actually achieved.

13.5 The current and future productivity improvements and
initiatives identified in Schedule A may be amended in ac-
cordance with Clause 23 “Development and Implementation
of Initiatives”, provided that DOLA can demonstrate that the
new productivity improvements generated are sufficient to
justify the salary increase.
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14.—LEVEL 1 CLASSIFICATION
The Parties agree that the adult Level 1 increment range

reduced from 9 to 7 increment levels in the previous Agree-
ment, No. PSA AG19 of 1998, will remain for the term of this
Agreement.

15.—ADJUSTMENT OF ALLOWANCES
15.1 Wherever an allowance is calculated by reference to a

classification salary point, the parties agree that all such al-
lowances shall be so varied by reference to the same
classification salary point as provided by this Agreement.

15.2 All such allowances shall be applicable from the same
date as provided for any salary variation under this Agree-
ment.

15.3 Notwithstanding the provisions of subclause 15.1, the
parties may negotiate a new classification salary point, or a
new formulae for the adjustment of these allowances. How-
ever, any rates established under this provision shall not be
less than the Public Service Award 1992 rate.

16.—DISPUTE RESOLUTION PROCEDURE
16.1 Where an Employee has a grievance or concern about

a matter within the workplace, DOLA’s Grievance Resolution
Procedure or Harassment Grievance Procedure shall be fol-
lowed, as appropriate. These procedures may be varied where
appropriate through consultation with the parties.

16.2 Any questions, disputes or difficulties arising specifi-
cally out of this Agreement which have not been resolved using
DOLA’s Grievance Resolution Procedure, will be dealt with
in accordance with the following procedure—

a) The Union representative and/or the Employee/s con-
cerned shall discuss the matters with the immediate
supervisor in the first instance. An Employee may
be accompanied by a Union representative.

b) If the matter is not resolved within 5 working days
following the discussion in accordance with
subclause 16.2 (a) of this Agreement, the matter shall
be referred by the Union representative or Employee
to the Employer or the Employer’s representative,
for resolution.

c) If the matter is not resolved within 5 working days
of the Union representative’s or Employee’s notifi-
cation of the dispute to the Employer, it may be
referred by the Union or the Employer to the WAIRC.

16.3 Until the matter is resolved in accordance with the above
procedure, no party shall be disadvantaged or prejudiced as to
the final settlement by the continuation of normal work.

17.—PART-TIME EMPLOYMENT
17.1 Definition

a) Permanent part time employment is defined as regu-
lar and continuing employment of less than 38 hours
per week.

b) A part-time position shall be one which has discrete
functions and responsibilities, but arranged in such
a way as to be consistent with job redesign and
multiskilling.

c) Unless otherwise stated, part time employees will
be entitled to the same allowances, conditions, ben-
efits as full time employees, on a pro rata basis.

17.2 Part-Time Agreement
a) Each permanent part-time arrangement shall be con-

firmed in writing and shall include the agreed period
of the arrangement, and the agreed hours of work in
accordance with the Hours of Work subclause 17.3
of this Clause.

b) The conversion of a full-time Employee to part-time
employment can only be implemented with the writ-
ten consent or by written request of that Employee.
No employee may be converted to part-time employ-
ment without that employees prior agreement.

17.3 Hours of Work
a) The parameters for the working of “ordinary hours”

shall be in accordance with Clause 20 ‘Flexible
Working Hours’.

b) The Employer shall specify in writing before a part-
time Employee commences work—

i) the prescribed weekly and daily hours of work
for the Employee including starting and fin-
ishing times each day (“ordinary hours”), or

ii) a more flexible arrangement, as negotiated by
the supervisor and the Employee; for exam-
ple, a set number of hours to be worked within
a month.

The above alternatives are provided to allow flex-
ibility for employees in part-time employment
arrangements, and not to distort or reduce the enti-
tlements of part-time employees.

c) The Employer shall give an Employee 1 months no-
tice of any proposed variation to that Employee’s
starting and finishing times and/or particular days
worked, provided that the Employer shall not vary
the Employee’s total weekly hours of work without
the Employee’s prior written consent. A shorter pe-
riod of notice may be given if agreed to by the
Employee.

d) There may be exceptional reasons for temporary vari-
ations to an Employee’s working hours. Since the
usual reasons for seeking part-time employment are
because of other commitments, any variations must
be agreed to in writing by the part-time Employee.

e) If agreement is reached to vary an Employee’s ordi-
nary working hours under this subclause—

(i) Time worked to 7 hours and 36 minutes on
any day is not to be regarded as overtime but
an extension of the contract hours for that day
and will be paid at the normal rate of pay.

(ii) Overtime shall not be payable unless the total
time worked on any day exceeds 7 hours and
36 minutes.

(iii) Additional days worked, up to a total of 5 days
per week, are also regarded as an extension of
the contract and will be paid at the normal
rate.

17.4 Part-time Salary, Allowances and Annual Increments
a) An Employee who is employed on a part time basis

shall be paid a proportion of the appropriate full time
salary dependent upon time worked. The salary shall
be calculated in the following manner—

Hours worked per fortnight x full-time fortnightly salary
76 1

b) A part-time Employee shall be entitled to annual in-
crements, as outlined in Clause 12 of the Public
Service Award, subject to meeting the usual perform-
ance criteria.

17.5 Leave
a) A part time Employee shall be entitled to the same

leave conditions prescribed by this Agreement for
full time Employees.

b) Payment to an Employee proceeding on accrued an-
nual leave and long service leave shall be calculated
on a pro rata basis having regard for any variations
to the Employee’s ordinary working hours during
the accrual period.

c) Sick leave and any other paid leave shall be paid at
the current salary, but only for those hours or days
that would normally have been worked had the Em-
ployee not been on such leave.

17.6 Right of Reversion of Employees
a) Where a full-time Employee reduces their hours of

work to part-time for a period no greater than 12
months, that Employee has a right (upon written
application) to revert to full-time hours in a position
of equal classification as soon as is deemed practi-
cable by the Employer, but no later than the expiry
of the agreed period.

b) A full-time Employee who reduces their hours of
work to part-time for a period greater than 12 months,
may apply to revert to full-time hours in a position
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of equal classification, but only as soon as is deemed
practicable by the Employer.

c) The Employer, with the written consent of the Em-
ployee, may transfer that Employee to a full-time
position at a level less than the Employee’s substan-
tive level.
Prior to effecting the transfer of an Employee the
Employer shall—

i. notify the Employee of the specific position
to which the Employer proposes to transfer
the Employee; and

ii. obtain the written consent of the Employee to
transfer to that position.

18.—HOME BASED WORK
18.1 The parties are committed to assisting Employees who

seek to work from home.
18.2 An Employee may request to work from home for—

a) all or part of their working hours;
b) a fixed or an indefinite period.

18.3 Approval for working from home may be granted pro-
viding—

a) the arrangements suits customer service and work
requirements;

b) that adequate work recording systems are in place;
c) appropriate security and Occupational Safety and

Health standards are met;
d) appropriate insurance requirements, such as Work-

ers’ Compensation and Public Liability, are met;
e) arrangements for the provision of equipment are

agreed between the Employee and the Employer; and
f) access arrangements are agreed between the Em-

ployee and the Employer.
18.4 DOLA’s Home Based Work Policy and Guidelines, en-

dorsed in September 1999, will apply to working from home
arrangements. The Trial Program, will be undertaken to evalu-
ate the Home Based Work Policy and Guidelines which may
then be amended following consultation in accordance with
clause .22 Workplace Consultation.

19.—PERSONAL FILE
Where the Employer maintains a personal or other file con-

taining personal information on an Employee, the Employee
shall be entitled to examine all material maintained on that
file, which relates to that individual, and obtain a photocopy
of such material in accordance with Human Resource Serv-
ices Branch policy.

20.—FLEXIBLE WORKING HOURS
Clause 16 “Hours” of the Public Service Act 1992 shall apply

except in the following—
20.1 The Employee’s normal hours of work will be an

average of 38 hours per week which are to be worked
in accordance with this Clause.

20.2 A normal work day will be an average of 7 hours
and 36 minutes.

20.3 Flexible working hours means that Employees
choose their hours within the hours of 6.00 am and
7.00 pm during a five day week, Monday to Friday,
subject to subclauses 20.4 and 20.5 of this Clause.

20.4 Employees may negotiate their own daily starting
and finishing times, as long as they complete the
required working hours (full time or part time) up to
152 hours every four weeks.

20.5 Resource needs and hours required to be worked will
be determined within the work environment and
agreed by the Supervisor and the Employee to de-
cide the most suitable working arrangements.

20.6 Where a roster is in operation a minimum of one
day’s notice will be required by either party to ad-
just the roster. If requested by either party such notice
will be in writing.

20.7 A monitoring system is to be established for hours
worked and work output which can be used for the
purposes of confirming hours of attendance and pro-
ductivity for payment purposes and audit purposes.

20.8 When an Employee is directed to work overtime,
then overtime rates in accordance with Clause 18
Overtime Allowance of the Public Service Award will
be paid.

20.9 Hours of overtime worked will not form part of the
flexible working hours credit for the purpose of cal-
culating the 152 hours required to be worked under
normal conditions.

20.10 Within each four (4) week period, credit hours may
be accumulated and used at a later date. Hours may
be accumulated up to the equivalent of 38 hours at
the conclusion of any 4 week accrual period.
These credited hours may be taken in periods of
hours agreed by the Supervisor.

20.11 The normal debit hours that may be accumulated at
any time is 2 days. However, under exceptional cir-
cumstances a supervisor/manager may approve debit
hours of more than 2 days. If this occurs then the
supervisor plans with the Employee how the debit
will be reduced.

21.—SCHOLARSHIPS
21.1 The Chief Executive may grant Scholarships, through

more flexible use of the training budget on the following
basis—

a) the beneficiary has contributed significantly to the
outcomes of DOLA; or

b) the proposed course of study or study tour is rel-
evant to the operations of DOLA.

21.2 Applications for Scholarships will be called annually
and final selection of beneficiaries will be made by the Chief
Executive. Where travel is involved, approval will be in full
accord with Government policy relating to intrastate, inter-
state and overseas travel arrangements.

22.—WORKPLACE CONSULTATION
Workplace consultation shall be used extensively to con-

tribute to the achievement of DOLA’s goals, mission and vision
and the objectives of this Agreement through—

• stimulating ideas for improved productivity, quality
and access to service;

• ensuring all ideas are properly considered;
• developing agreed performance targets;
• monitoring progress and providing feedback on out-

comes to all employees; and
• developing Business Plans, productivity improve-

ment targets and milestones.
Workplace consultation shall involve sharing information,

discussing and making recommendations on matters relevant
to change and the operations of DOLA.

The parties agree that genuine consultation involves a com-
mitment to an open, active process of decision making which
acknowledges the competence and contribution of every par-
ticipant.

Consultation is defined as either party seeking the view of
the other wherever possible, providing the parties and em-
ployees with the opportunity to influence the outcome, not
only in appearance but in fact.

Workplace consultation may involve a variety of individu-
als and groups using different forums which include—

Staff Consultation Groups
Groups may be formed on a divisional, operational, func-

tional or task basis. The size of a group shall be appropriate to
the broader group of employees they are representing and to
the purpose and objectives of the group.

Participants of a Group may be elected and/or nominated
by their peers and will usually include employees who have
the skills required by the group, or those interested in partici-
pating, whichever is appropriate. The Groups should include
supervisors, management and union representatives where
appropriate.

A group shall provide to the relevant Divisional Director a
list of group members, the purpose and objectives of the group
and the agreed procedures for meeting and making recom-
mendations.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.1826

Groups may form and continue to operate where the Divi-
sional Director and the Chief Executive are satisfied that the
group’s outcomes are contributing to the achievement of
DOLA’s objectives.

Staff Communications with the Executive Board
Employees may communicate recommendations or sugges-

tions for improved productivity, and any other issues relating
to DOLA’s business operations to the Executive Board.

This may be done via groups and/or via the group’s relevant
Divisional Director or a union representative.

Information from the Executive Board to employees may
be disseminated by Executive Board members, by circulation
of confirmed Executive Board minutes or by circulation of
confirmed Corporate resolutions.

Having considered recommendations and other outcomes
from consultative processes, decisions will continue to be made
by the Chief Executive who is legally responsible and account-
able to Government for the efficient and effective operation
of DOLA.

23.—DEVELOPMENT AND IMPLEMENTATION OF
INITIATIVES

23.1 The Employer and Employee are committed to the de-
velopment and implementation of a broad range of initiatives
as part of achieving DOLA’s 2000-2005 Strategic Goals. These
initiatives will be based on the principles of improved pro-
ductivity, identification of increased revenue opportunities and
quality and access to service.

23.2 Increased revenue opportunities are recognised as ma-
jor contributor to DOLA’s future viability in a net appropriation
environment. New revenue opportunities include—

• new services;
• new products; and
• identification on non performing assets for disposal.

23.3 The Employer and Employee agree to develop and sub-
sequently implement the initiatives detailed in Schedule A of
this Agreement.

23.4 The consultation process outlined in Clause 22
Workplace Consultation will be applied.

24.—CONTRACT WORKERS
24.1 DOLA recognises that direct employment of perma-

nent employees will achieve the greatest efficiency and
effectiveness. That result being obtained through loyalty,
knowledge of job security, job satisfaction and retention of
skills.

24.2 DOLA will appoint employees as permanent and shall
only resort to external staffing and short term employment in
certain circumstances.

24.3 DOLA may engage employees on fixed term contracts.
Appropriate use of fixed term contracts may include—

a) Employment which involves specific workload de-
mands of a short term nature;

b) Short term project positions that require skills not
possessed by a current employee.

c) Employing a person with specific skills who could
not be redeployed later;

d) The project being totally externally funded;
e) Prior to permanently filling a position; or
f) Replace an employee during an approved leave of

absence.

25.—ENVIRONMENT
DOLA is committed to providing a workplace that strives

towards waste reduction, recycling and energy conservation
in accordance with government policy.  The methods employed
include recycling waste products such as glass, plastic and
paper, and implementing measures to reduce energy usage.

Through Business Plans DOLA will promote awareness of
environmental issues and will encourage employees to make
suggestions on environmentally friendly practices in the
workplace.

LEAVE
26.—ANNUAL LEAVE

Annual Leave provisions will be as per Clause 19 of the
Public Service Award except in the cases outlined below.

Subclause 19.3 of the Public Service Award, “Pro rata An-
nual Leave”, shall be replaced with the following—

26.1 Pro rata Annual Leave
a) Entitlement

An Employee who enters the Public Service
after January 1 is entitled to pro rata annual
leave for that year, calculated on a daily basis.

b) An Employee may take annual leave during
the calendar year in which it accrues or
anytime thereafter, but the time during which
the leave may be taken is subject to the ap-
proval of the Employer.

c) An Employee who has been permitted to pro-
ceed on annual leave and who ceases duty
before completing the required continuous
service to accrue the leave, must refund the
value of the unearned pro rata portion, calcu-
lated at the rate of salary as at the date the
leave was taken, but no refund is required in
the event of the death of the Employee.

Subclause 19.6 of the Public Service Award, “Additional
leave for the North West”, will be replaced with the follow-
ing—

26.2 Additional Leave for the North West
a) Employees whose headquarters are located

north of 26° South Latitude shall receive an
additional five working days annual leave on
the completion of each year of continuous
service in the region.

b) An Employee who proceeds on annual leave
before having completed the necessary year
of continuous service may be given approval
for the additional five working days leave pro-
vided the leave is taken at departmental
convenience and provided the Employee re-
turns to that region to complete the necessary
service.

c) Where an Employee has served continuously
for at least a year north of the 26° South Lati-
tude, and leaves the region because of transfer,
a pro rata annual leave credit to be cleared at a
time agreed between the Employer and Em-
ployee shall be calculated on a daily basis.

d) Where payment in lieu of pro rata annual leave
is made on the death, resignation or retirement
of an Employee in the region, the payment
shall be calculated on a daily basis.

27.—ANNUAL LEAVE TRAVEL CONCESSION
27.1 Employees stationed in remote areas—

a) Where an Employee’s headquarters is situated in Dis-
trict Allowance Areas 3, 5, 6 or in that portion of
Area 4 located north of 30° South Latitude, an an-
nual travel concession will be provided for the
Employee and his/her dependents when proceeding
on Annual Leave.

b) The travel concession will be to the value of a return
standard economy airfare to Perth for the Employee,
dependent spouse and dependent children.

c) An Employee is required to serve 12 months in these
areas before qualifying for travel concessions. How-
ever, employees who have less than 12 months of
service in these areas and who proceed on annual
leave to suit departmental convenience will be al-
lowed the concessions. The concession may also be
given to an Employee who proceeds on annual leave
before completing the 12 months service provided
that they return to the area to complete the 12 months
service at the expiration of the period of leave.

d) Travel must be undertaken to be eligible for the con-
cession. Travel concessions not utilised within twelve
months of becoming due will lapse.
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e) Part-time employees are entitled to travel conces-
sions and travelling time on a pro rata basis according
to the usual number of hours worked.

f) Travel time is to apply where the Employee travels
outside the District Allowance Area where their head-
quarters is located.

Approved Travel Concession Travelling Time
Mode
of Travel

Air Air fare concession for the Employee, One day each way
dependent spouse and dependent
children.

Road Full motor vehicle allowance rates, North of 20° South Latitude—two and
but reimbursement not to exceed one half days each way. Remainder—
paragraph 27.1 (b). two days each way.

Air and Full motor vehicle allowance rates for North of 20° South Latitude—two and
Road car trip and air fare, but reimbursement one half days each way. Remainder—

not to exceed paragraph 27.1 (b). two days each way.

27.2 Employees whose headquarters are located 240 kilo-
metres or more from Perth—

a) the Employer may grant to employees, other than those
designated in paragraph 27.1 (a) whose headquarters are situ-
ated two hundred and forty kilometres or more from Perth
General Post Office and who travel to Perth for their annual
leave, reasonable travelling time to enable them to complete
the return journey.

28.—LONG SERVICE LEAVE
28.1 The provisions of the Public Service Award apply ex-

cept in the following—
a) The Employee may apply to take a complete entitle-

ment of long service leave on full pay or half pay, in
multiples of weekly entitlements.

b) Pro rata long service leave may be taken or paid out
in accordance with Clause 31 “Payout of Leave” for
each subsequent period of continuous service after
the first entitlement period.

29.—PARENTAL LEAVE
29.1 For the purposes of this Clause, unless otherwise stated,

“leave” shall refer to unpaid parental leave.
29.2 Eligibility for Parental Leave

29.2.1 An Employee is entitled to a period of up to
52 weeks parental leave from the date of birth
or adoption in respect of the birth of a child or
the adoption of a child under the age of five to
the Employee or the Employee’s spouse/part-
ner.

29.2.2 An Employee seeking to adopt a child shall
be entitled to two days unpaid leave for the
Employee to attend interviews or examination
required for the adoption procedure. Employ-
ees working or residing outside the Perth
metropolitan area are entitled to an additional
days leave. The Employee may take any paid
leave entitlement in lieu of this leave.

29.3 Other Leave Entitlements
a) An Employee proceeding on parental leave may elect

to substitute any part of that leave with accrued an-
nual leave or long service leave for the whole or part
of the period of parental leave.

 b) i) Subject to all other leave entitlements being
exhausted employees shall be entitled to ap-
ply for leave without pay following parental
leave to extend their leave by up to two years.
Any period of leave without pay is subject to
the provisions of the Public Service Award,
Clause 24 Leave Without Pay.

ii) Any period of leave must be applied for and
approved in advance and will be granted on a
year by year basis. Where both parents work
for the agency the total period of leave with-
out pay following parental leave will not
exceed two years.

iii) Should an Employee apply for extended leave
in accordance with paragraphs 29.3 (b) (i) and

(ii), the Employer has the discretion, subject
to paragraphs 29.3 (b) (iv) and (v), to adver-
tise and fill the Employee’s substantive job
on a permanent basis.

iv) The Employee shall be advised in writing be-
fore the leave is approved, that their
substantive job may be advertised and filled
in their absence.

v) An Employee whose substantive job has been
filled in accordance with paragraph 29.3 (iii),
shall on return to duty be entitled to a posi-
tion equivalent in pay, conditions and status
and commensurate with the Employee’s skills
and abilities as the one held immediately prior
to commencement of leave.

c) An Employee on parental leave is not entitled to sick
leave.

d) Should the birth or adoption result in other than the
arrival of a child, the person concerned shall be en-
titled to such period of paid sick leave or unpaid
leave for a period certified as necessary by a regis-
tered medical practitioner.

29.4 Notice and Variation
a) The Employee shall give not less than four weeks

notice in writing to the Employer of the date the Em-
ployee proposes to commence parental leave stating
the period of leave to be taken. A certificate from a
registered practitioner or advice from the adoption
agency shall support the notice.

b) An Employee seeking to adopt a child shall not be
in breach of paragraph 29.4 (a) by failing to give the
required period of notice if such failure is due to the
requirement of the adoption agency to accept earlier
or later placement of a child, or other compelling
circumstances.

c) For a pregnant Employee, the period of absence on
Parental Leave shall commence at least six weeks
before the expected date of birth and end at least six
weeks after the day on which the birth has taken
place. However, the Employee may apply to the Chief
Executive to vary this period, provided the applica-
tion is supported by a certificate from a registered
medical practitioner indicating that the Employee is
fit to continue or resume work within this minimum
period.

d) An Employee proceeding on parental leave may elect
to take a shorter period of parental leave and at any
time during that period of leave elect to reduce or
extend the period stated in the original application
provided four (4) weeks written notice is given, sub-
ject to paragraphs 29.2.1 2 and 29.4.

e) With the prior approval of the Employer, an Em-
ployee may accept full-time or part-time contracts
of or for service for a period not exceeding the pa-
rental leave.

f) With the prior agreement of the Employee and the
Employer, a portion or portions of unused parental
leave may be resumed at the Employee’s discretion
within a 12 month period of becoming entitled to
parental leave.

29.5 Transfer to a Safe Job
Where illness or risks arising out of pregnancy or hazards

connected with the work assigned to the Employee make it
inadvisable for the Employee to continue in her present du-
ties, the duties shall be modified or the Employee may be
temporarily transferred to a safe position at the same classifi-
cation level until the commencement of parental leave.

29.6 Replacement Employee
Prior to engaging a replacement employee the Department

of Land Administration shall inform the person of the tempo-
rary nature of the employment and the entitlements relating to
the return to work of the Employee on parental leave.

29.7 Return to Work
a) An Employee shall confirm the intention to return

to work by notice in writing to the Employer not
less than four weeks prior to the expiration of pa-
rental leave.
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b) An Employee on return to work from parental leave
shall be entitled to the position which the Employee
occupied immediately prior to proceeding on paren-
tal leave. Where the Employee was transferred to a
safe job the Employee is entitled to return to the
position occupied immediately prior to transfer.

c) Where the position occupied by the Employee no
longer exists, the Employee shall be entitled to a
position at the same classification level with duties
similar to that of the abolished position.

d) An Employee may elect to return on a part time ba-
sis to the same position occupied prior to the
commencement of leave or to a different position at
the same classification level in accordance with
Clause 17 Part Time Employment/Job Sharing.

e) An Employee who has returned on a part time basis
may, in accordance with Clause 17 Part Time Em-
ployment/Job Sharing, revert to full time work.

29.8 Effect of Leave on the Employment Contract
a) An Employee employed for a fixed term contract

shall have the same entitlement to parental leave,
however the period of leave granted shall not extend
beyond the term of that contract.

b) Absence on parental leave shall not break the conti-
nuity of service of an Employee but shall not be taken
into account in calculating the period of service for
any purpose under the relevant award or agreement.

c) An Employee on parental leave may terminate em-
ployment at any time during the period of leave by
written notice in accordance with the relevant award
or agreement.

d) The Employer shall not terminate the employment
of an Employee on the grounds of the Employee’s
application for parental leave or absence on leave
but otherwise the rights of the Employer in respect
of termination of employment are not affected.

30.—PAID PARENTAL LEAVE
30.1 An Employee who is the primary care giver, and who

has completed 12 months continuous service with the Em-
ployer or a recognised previous employer, will be entitled to
six weeks paid parental leave, from the anticipated birth date.

30.1.1 Entitlement for subsequent births is subject
to the employee having returned to work for
at least 6 months between entitlements.

30.1.2 If the employee has had periods of service on
a full time and part-time basis, the employee
will have an entitlement to 6 weeks paid pa-
rental leave. The salary paid during the leave
will be an average of the number of ordinary
hours worked in the previous 12 months.

30.1.3 Higher duties allowance will be paid during
paid parental leave where the employee has
been on higher duties allowance continuously
for the previous 12 months.

30.2 Only one period of paid parental leave is available for
each birth or adoption.

30.3 Contract Employees’ paid parental leave cannot con-
tinue beyond the expiry date of their contract.

30.4 Paid parental leave taken in accordance with subclause
30.1 will form part of the 52 weeks Parental Leave entitle-
ment covered by Clause 29. Absence on paid parental leave
will not count as service for the purpose of accruing entitle-
ments to sick leave, annual leave or long service leave.

30.5 The Employer may request evidence of primary care
giver status.

30.6 All other conditions relating to Clause 29 Parental Leave
apply as per this Agreement.

31.—PAYOUT OF LEAVE
31.1 If the Employee applies to receive payments rather than

taking periods of accrued annual leave or accrued long serv-
ice leave such application may be approved, subject to the
following—

a) Availability of funds.
b) Ten days annual or long service leave must be taken

in the calendar year for an application to be approved.

c) Payment in lieu of leave will not exceed the equiva-
lent of 4 weeks annual leave and 13 weeks long
service leave in any one calendar year. However, ap-
plications to have greater amounts of leave paid out
will be considered where special circumstances ex-
ist.

d) The payment will be at the salary rate which would
have been paid if the leave had been taken.

e) Applications are processed in order of receipt.

32.—EMPLOYEE FUNDED EXTRA LEAVE
32.1 With the written agreement of the Employer, an Em-

ployee may elect to make alternative arrangements for a portion
of their salary they would otherwise be entitled to receive in
accordance with this Agreement.

The alternative arrangements include—
a) Up to an additional 4 weeks leave per annum with

the 48 weeks salary spread over the full 52 weeks of
the year; or

b) over a four year period, receive 80% of the salary to
which they are entitled, with the fifth year taken as
paid leave.

32.2 Where an Employee has elected to receive a portion of
their salary in accordance with paragraph 32.1 a)—

a) the number of weeks in excess of 4 weeks annual
leave entitlement shall not be accrued and will not
attract leave loading;

b) in the event that the Employee cannot take the leave,
his/her salary will be adjusted to take account of the
time worked during the year that was not included
in the salary, with the method of reimbursement to
be negotiated between the Employer and Employee.

32.3 Where an Employee has elected to receive a portion of
their salary in accordance with paragraph 32.1 b)—

a) on completion of the fourth year, the Employee will
be entitled to 12 months leave and will receive an
amount equal to 80% of the salary they were enti-
tled to in the fourth year of deferment which will be
paid over the term of the leave;

b) where employees complete four years of deferred
salary and are not required to attend duty in the fol-
lowing year, the period of leave shall not constitute
a break in service and shall count as service on a pro
rata basis for all purposes;

c) an Employee may withdraw from this scheme prior
to completing the deferral period by written notice.
The Employee will receive payment of salary fore-
gone to that time with the method of reimbursement
to be negotiated between the Employee and Em-
ployer, or an equivalent paid absence from duty.

32.4 Approval shall be subject to meeting business and serv-
ice delivery requirements.

32.5 The Employer will give special consideration to an
Employee who requests Employee Funded Extra Leave in
relation to career and self development opportunities.

33.—CEREMONIAL/CULTURAL LEAVE
33.1 An Employee covered by this Agreement is entitled to

time off without loss of pay, subject to leave entitlements, for
tribal/ceremonial/cultural purposes.

33.2 Such leave shall include leave to meet the Employees’
customs, traditional law and to participate in ceremonial and
cultural activities.

33.3 Ceremonial/cultural leave may be taken as whole or
part days off. Each day or part day, shall be deducted from
short leave, annual leave or flexi leave entitlements.

33.4 The Employer may request reasonable evidence of the
legitimate need for the Employee to be allowed time off.

33.5 Time off without pay may be granted by arrangement
between the Employer and Employee for tribal/ceremonial/
cultural purposes.

33.6 Ceremonial/cultural leave shall be available, but not
limited to, Aboriginal and Torres Strait Islanders.
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34.—CARER’S/FAMILY LEAVE
34.1 For the purposes of this Clause, the definition of fam-

ily shall be the definition for the term ‘relative’ contained in
the Equal Opportunity Act 1984. That is, a person who is re-
lated to the Employee by blood, marriage, affinity, adoption
and includes a person who is wholly or mainly dependent on,
or is a member of the household of, the Employee.

34.2 Employees with responsibilities in relation to mem-
bers of their household or immediate family shall be entitled
to 5 days per year carer’s/family leave without loss of pay to
provide care and support for such persons when they are ill or
otherwise attend to urgent family responsibilities.

34.3 Employees may nominate Carer’s/Family leave enti-
tlements be deducted from either annual leave, accrued sick
leave, short leave or flexi leave entitlements.

34.4 Carer’s/Family Leave may be taken as single day or
part day absences.

34.5 The Employee shall wherever practical give the Em-
ployer notice of the intention to take family leave and the
estimated length of absence. If it is not practicable to give
prior notice of absence the Employee shall notify the Em-
ployer as soon as possible on the day of absence.

34.6 The Employee shall provide, where required by the
Employer, evidence to establish the requirements to take fam-
ily leave.

35.—EMERGENCY AND COMMUNITY SERVICE
LEAVE

35.1 Emergency Service Leave will be granted to an Em-
ployee who is an active volunteer member of the—

• Western Australian State Emergency Service;
• Western Australian Bush Fire Brigade;
• St John Ambulance Brigade;
• Defence Force Reserves;
• sea and rescue associations; or
• other similar recognised Authorities or bodies

to attend emergencies as declared by the recognised Au-
thority or body.

35.1.1 The Employer shall be advised as soon as
possible by the Employee, the emergency serv-
ice or such other persons as to the absence
and, where possible, the expected duration of
the absence.

35.1.2 The Employee must complete a leave of ab-
sence form immediately upon return to work.

35.1.3 The application form must be accompanied
by a certificate from the emergency organisa-
tion certifying that the Employee was required
for the specified period.

35.1.4 An Employee, who during the course of the
emergency volunteers their services to an
emergency service organisation, shall comply
with subclauses 35.1.1, 35.1.2 and 35.1.3.

35.1.5 Such leave shall not affect any continuity of
service for the purpose of higher duties ar-
rangements or eligibility for allowances.

35.2 An employee may be granted Community Service
Leave to donate blood products to the Red Cross Blood Bank.
Except where agreed with their supervisor, donations will be
through participation in DOLA’s Blood Bank Clinic. Where
an employee donates other than through the DOLA Blood
Bank Clinic, they may be required to provide proof of the
reason for absence from work.

35.3 An Employee may also be granted Community Serv-
ice Leave of up to one day per calendar year to participate in
community service projects conducted by a recognised Au-
thority or body where—

a) it does not interfere with customer service and work
requirements;

b) approval is obtained from their supervisor prior to
the leave being taken; and

c) the employee provides a certificate from the author-
ity or body stating that they were actively engaged
in the project.

36.—FACILITATION OF PARTNERSHIP
ARRANGEMENTS

36.1 DOLA is committed to providing benefits to staff to
assist them in maintaining their work and lifestyle balance.
DOLA is aware that there are many services employees use
which DOLA cannot provide directly but which could be made
available, through service providers to DOLA employees.

36.2 By facilitating Partnership Arrangements with service
providers in a range of areas, DOLA can provide benefits to
staff on a voluntary basis and at no cost to the Department.

36.3 DOLA’s Peak JCC will administer any Partnership Ar-
rangements.

36.4 DOLA is not responsible for any aspect, including fi-
nancial and legal, of any contract an Employee voluntarily
enters into through a Partnership Arrangement.

37.—PROVISION OF WELLNESS INFORMATION
The Employee recognises that being informed is an impor-

tant factor in individual and organisation wellness.
The Employer will provide employees with a range of in-

formation through Human Resource Services, the Peak JCC,
Divisional JCCs and DOLA’s Bulletin. This information will
include—

• local child care facilities, family day care and vaca-
tion care;

• elder and other dependent care initiatives;
• family friendly initiatives;
• physical wellness issues;
• cultural activities; and
• activities and/or issues relating to the locale of DOLA

offices.

38.—PROMOTION OF WELLNESS ACTIVITIES
The Employee recognises that being active is an important

factor in individual and organisation wellness.
The Employer will facilitate employees’ participation in a

range of activities to promote individual and organisation
wellness—

• Wellness Surveys;
• implementation of wellness strategies identified and

agreed by the parties;
• Quit campaign;
• Employee Assistance Programme;
• DOLA Fun Run/Walk; and
• approved charity drives and events.

39.—PERFORMANCE BASED BONUS PAYMENTS
DOLA’s Values emphasise its commitment to “rewarding

and recognising people who contribute to DOLA’s vision”.
To meet this commitment, during the term of this Agree-

ment, the Employer and the employees will develop a
Performance Based Bonus Payment system which will com-
plement Clause 40 Performance Development and through
future Agreements which will reward and recognise employ-
ees who are contributing to DOLA’s vision.

40.—PERFORMANCE DEVELOPMENT
DOLA’s “Perfect Balance” Performance Management Sys-

tem will be implemented during the term of this Agreement.
The System meets the Employer’s legislative requirements as
well as providing a method for managing and measuring the
achievement and contribution of individuals to DOLA’s stra-
tegic goals and vision.

40.1 The Employer is committed to the successful imple-
mentation of the “Perfect Balance” Performance Management
System through the provision of training and development of
the necessary skills for individuals, supervisors and manag-
ers.

40.2 The Employee will participate in the “Perfect Balance”
Performance Management System through development of
their ‘Mutual Agreement on Future Performance’ in consulta-
tion with their supervisor/manager.

40.3 The Employee’s first ‘Mutual Agreement on Future
Performance’ will be for the period 1 July 2000 to 30 June
2001.
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40.4 The implementation of the “Perfect Balance” Perform-
ance Management System will be in accordance with Schedule
B of this Agreement.

41.—INTELLECTUAL PROPERTY

41.1 Intellectual Property (IP) means and relates to all rights
in relation to—

a) copyright and designs (eg databases, maps, publica-
tions of various kinds including manuals);

b) patented inventions (eg computer software);
c) registered and unregistered trademarks and other in-

signia of origin (eg logos);
d) trade secrets and confidential information (eg sur-

vey data, operational methods and know-how,
research and development results and reports, mar-
keting strategies); and

e) circuit layouts.
41.2 The Western Australian Government claims ownership

of the IP created by DOLA’s officers in the course of their
employment. In accordance with government policy, DOLA
management and staff are responsible for the control and
management (including the commercialisation) of IP assets
on behalf of the State.

41.3 Government policy allows for outstanding public sec-
tor innovators who create valuable IP while performing their
duties to, where appropriate, be publicly acknowledged and
rewarded, in accordance with applicable legislation and gov-
ernment policy.

42.—LEADERSHIP PROGRAMME

The Employer is committed to providing development op-
portunities and training to foster the leaders of the future. These
leadership training and development opportunities will focus
on the key employee capabilities identified as being essential
for the Employer to achieve its strategic goals, vision and
mission.

42.1 The Employer will develop and deliver leadership train-
ing programmes appropriate for all levels.

42.2 The Employee will be provided with the opportunity
to participate in the programmes.

43.—SECONDMENTS AND EXCHANGES

43.1 Opportunities to work in other work environments are
a self development strategy which can be valuable to both the
Employer and the Employee. These opportunities could in-
clude—

• public and private sector;
• interstate; and
• overseas.

43.2 The Employee will be able to participate in a second-
ment or exchange arrangement—

a) Subject to business and service delivery require-
ments; and

b) The secondment or exchange is relevant to the
operations of the Employer.

43.3 The Employer will develop a “Secondment and Ex-
change Policy and Guidelines” to facilitate the secondment or
exchange arrangement through consultation in accordance with
clause 22 Workplace Consultation.

44.—GRADUATED RETIREMENT

44.1 The Employer recognises its aging workforce and the
need to ensure on-going excellence in service through suc-
cession planning and Graduated Retirement Plans. Graduated
retirement provides for the development of a program of pro-
gressive knowledge transfer through mentoring and coaching
of a successor and other relevant staff while recognising an
employee’s preference for reduced working hours.

44.2 An Employees request for graduated retirement may
be approved, provided—

• the arrangement suits customer service and work
requirements, and

• the Parties agree on a written Graduated Retirement
Plan.

44.3 The Employer will develop “Graduated Retirement
Guidelines” to assist in the management of graduated
retirement in consultation in accordance with Clause 22
Workplace Consultation.

SIGNATORIES OF PARTIES TO AGREEMENT

The following signatories are authorised to sign this
Agreement—

Signatories

Signed for and on behalf of the Department of Land
Administration by

Allan Skinner (signed) Date 7/10/00

Mr Allan Skinner

Chief Executive of the
Department of Land Administration

Signed for and on behalf of the Civil Service Association of
Western Australia (Inc) by

D. Robinson (signed) Date 10/4/00

Mr Dave Robinson

General Secretary of the
Civil Service Association WA Inc. (COMMON SEAL)

SCHEDULE A

PRODUCTIVITY IMPROVEMENTS

How the Model is Applied

1. Performance is rated against each of the targets in the
performance measures and depending upon the performance
level, a rating between from 0 to 4 is achieved. If the required
performance target is achieved or exceeded, the performance
will receive a 4 rating, while a performance level that is less
than the target will be allocated its appropriate rating.

2. Each Performance Measure has been weighted depend-
ent upon whether the Performance Measure applies across the
whole of DOLA or target specific areas within DOLA where
there is the potential for the realisation of efficiencies. Where
a given performance measure applies across the whole of
DOLA, or the outcome is considered particularly important
to DOLA business and its funding arrangements, this will be
reflected in the weighting that it receives.

3. At the end of each period (June 30 2000, June 30 2001),
the ratings achieved for each of the Performance Measures in
that period are multiplied by the relevant weightings to give a
“score”. The maximum possible score is 100 and the mini-
mum is zero.

4. The pay rise payable is determined by multiplying the
possible pay rise of 3.0% by the ratio of the actual score to
80, except that a score of 80 or above will be regarded as
equal to 80, the formula is—

actual score x 3.0% = percentage salary increase

80 1

Examples—

i) A score of 85 is achieved which is adjusted to 80.
The salary increase is—

80 x 3.0% = 3.0% salary increase payable
80 1 from 01/07/2000

ii)A score of 70 will result in a reduced salary increase—

70 x 3.0% = 2.625% salary increase payable
80 1 from 01/07/2000

NOTE: All Productivity Improvement Initiatives identified
with a * must be achieved or substituted with new Initiatives
of equivalent or higher dollar savings. That is, the total salary
increase can only be paid pro rata from dollar savings which
are a direct result of productivity improvements.
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PRODUCTIVITY IMPROVEMENTS
1999/2000

INITIATIVE MILESTONE DESCRIPTION RATING WEIGHTING POSSIBLE
SCORE

0 1 2 3 4

$ SAVINGS

1. * Review of tea service.  FTE's reduced by 3.8 (99/00).  0  1  2  3  3.8  1.5  6

2. * Redundancies (Restructure)  FTE's reduced by 11 (99/00).  8  9  10  11  11  1.5  6

3. * SmartPlan (Phase 1)  FTE's reduced by 7 by 30 June 00.  5  5.5  6.0  6.5  7  1.5  6

4. * Reduction in Power Usage  Reduction in Power Bills from 98/99 base.

 
 < 5.5%

 $40,000

 5.5%

 $40,000

 6%

 $45,000

 6.5%

 $50,000

 7%

 $55,000

 1.5  6

5. * Phasing Out of Bonus Payments  Bonus payments not included in new Agreements  -  -  -  -  100  1  4

6. * Worker's Compensation Premiums.  W/C premiums reduced from 98/99 base.  No
Reduction

 -  -  -  Premium
reduced

 1  4

7. * Government Vehicle Scheme.  Reduction of fleet costs in excess of government 5%
(98/99 base)

 < 3.5 %  3.5 %  4.0 %  4.5%  5%  1  4

8. * Scanning Contract.  Reduction in unit price of scanned documents.  No
Contract

 -  -   Contract
signed

 1  4

9. * Reduction of Leave Liability  Reduction of liability by 1.39% in excess of government
required 10%

 < 1.10%  1.10%  1.20%  1.30%  1.39%  1.5  6

10. * Oracle Licence review  Oracle Licence reduced  No
Contract

    Contract

 Signed

 1  4

 CHANGES IN WORK PRACTICES        

11. Rolling Forecasts  Rolling forecasts available for each cost centre by 31
December 1999.

 < 85%  85%  90%  95%  100%  1.5  6

12. DOLA’s Strategic Plan 2000 - 2005  Staff aware of Strategic Plan 2000 – 2005 by 22/3/00.  < 85%  85%  90%  95%  100%  1  4

13. DOLA’s Strategic Plan 2000 - 2005  Staff have aligned Strategic Goals with Individual
Balanced Scorecards by 30/6/00

 < 70 %  70%  80%  90 %  100%  1  4

14. Performance Development System "Perfect
Balance"

 Staff "Mutual Agreed Performance Form" for 00/01 have
been signed off by 30/6/00.

 < 70 %  70%  80%  90%  100%  1  4

15. Freehold Titles  Increase in production of Freehold Titles through
changes to work practices.

 < 6 %  6 %  9 %  12%  15%  1  4

16. E-Commerce Introduction Implementation
Plan

 Pilot Program launch by 30/4/00  After
30/06/00

 -  30/06/00  30/05/00  30/4/00  1  4
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INITIATIVE MILESTONE DESCRIPTION RATING WEIGHTING POSSIBLE
SCORE

0 1 2 3 4

17. Quality Endorsement ISO 9002  Land Administration accredited.  After
30/9/00

 -  -  30/9/00  30/6/00  1  4

18. Commence development, in consultation with
Treasury of an Output Performance
Measurement Framework.

 Draft Framework prepared by 30 June 2000.      30/6/00  1  4

 SKILLS DEVELOPMENT        

19. Rolling Forecasts  Relevant staff trained in implementation and use of
rolling forecasts by 31 December 1999.

 -  -  -  -  100%  1  4

20. Performance Development System "Perfect
Balance"

 Supervisors/managers have received training on
Performance Development by 31/10/00.

 < 70%  70%  80%  90%  100%  1  4

21. Technical Training  Training provided to LAS staff in registration practices
and procedures by 30/06/00.

 < 60 days  60 days  65 days  70 days  75 days  1  4

22. Customer Communication Strategy (LAS)  Implemented by 30/6/00.  < 60%  60%  70%  80%  100%  1  4

         16
 
 NOTE: All Productivity Improvement Initiatives identified with a * must be achieved or substituted with a new Initiatives with equivalent or higher dollar savings.
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 PRODUCTIVITY IMPROVEMENTS
 2000/2001

 
 INITIATIVE  MILESTONE DESCRIPTION  RATING  WEIGHTING  POSSIBLE

SCORE

   0  1  2  3  4   

 $ SAVINGS

23.  * SmartPlan (Phase 2)  FTE's reduced by 9 by 30 June 01.  < 6  6  7  8  9  1.5  6

24.  * Reduction in Power Usage  Reduction in Power Bills from 98/99 base.  < 5.5%
$40,000

 5.5%
$40,000

 6%

 $45,000

 6.5%

 $50,000

 7%

 $55,000

 2  8

25.  * Government Vehicle Scheme.  Reduction of fleet costs in excess of government 5%
(98/99 base)

 < 3.5 %  3.5 %  4.0 %  4.5%  5%  1.5  6

26.  * Scanning Contract.  Number of scanned documents reduced:  $25,000  $30,000  $35,000  $40,000  $45,000  1  4

27.  * Endorsement Typing Contract ceased  Endorsement Typing Contract ceased by 2/2/01.  Extended
> 3 mths

 -  Extende
d  3
mths

 Contract
ceased

 Ceased
early

 1  4

 CHANGES IN WORK PRACTICES

28.  GST  Impact of GST reviewed to ensure systems and
processes meet requirements, by 30/06/01.

 < 70%  70%  80%  90%  100%  1  4

29.  Standard Operating Environment (IT)  Implementation of “fleet management” approach to IT
asset management completed by 30/6/01.

 < 70%  70%  80%  90%  100%  1  4

30.  E-Commerce Introduction Implementation
Plan

 Strategies implemented in accordance with the E-
Commerce Introduction Plan by 31/12/01.

 < 60%  60%  70%  80%  100%  1  4

 Public access to Image Web Server  After
30/10/01

 -  30/10/01  31/8/01  30/06/01  1  4

 Registration Services Branch Manuals available for sale
on website by 30/6/01.

 < 50%  -  50%  75%  100%  1  4

31.  SmartRegister: Freehold Documents  Improved  turnover of 75% of Freehold Documents by
30/6/01

 > 5.0 days  5.0 days  4.75
days

 4.5 days  4.25 days  1  4

32.  SmartPlan Implementation:  Stages 2 – 5 implementation completed.  After
18/6/01

 18/6/01  18/5/01  18/3/01  18/1/01  1  4

33.  Customer Complaint Handling Management
System

 System implemented by 31/12/00  < 80%  85%  90%  95%  100%  1  4

34.  Implement, in consultation with Treasury, an
Output Performance Measurement
Framework.

 Framework implemented and measurement of Outputs
commenced by 30 June 2001.

 -  65%  70%  80%  100%  1  4
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 INITIATIVE  MILESTONE DESCRIPTION  RATING  WEIGHTING  POSSIBLE
SCORE

   0  1  2  3  4   

 SKILLS DEVELOPMENT

35.  Technical Training  Strategies implemented in accordance with the Strategic
Technical Training Plan by 30/06/01

 < 60%  60%  70%  80%  100%  1  4

 Image Web Server training for relevant staff by 30/6/01.  < 40%  40%  60%  80%  100%  1  4

 GREAT training for relevant staff by 30/6/01.  < 40%  40%  60%  80%  90%  1  4

36.  Skills Register  Staffs’ skills registered by 30/6/01  < 40%  40%  60%  80%  90%  1  4

37.  Computer Literacy  Staff computer literate (Lotus Notes + Microsoft Word)
by 30/6/01

 < 60%  60%  65%  70%  75%  1  4

38.  SmartPlan Training  Relevant staff have received training in SmartPlan
technology in accordance with SmartPlan Training Plan
by 30/6/01

 < 60%  60%  70%  80%  90%  1  4

39.  Customer Complaints Handling Management
System

 Relevant staff have received training by 30/6/01  < 60%  60%  70%  80%  100%  1  4

40.  Leadership Program Strategic Paper  Strategic Paper Prepared by 31/10/00.  After
30/12/00

 30/12/00  30/11/00  31/10/00  30/9/00  1  4

 Strategies implemented in accordance with the
Leadership Program Implementation Plan by 30/06/01

 < 50%  50%  60%  70%  80%  1  4

         100

 
 NOTE: All Productivity Improvement Initiatives identified with a * must be achieved or substituted with a new Initiatives with equivalent or higher dollar savings.
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 PRODUCTIVITY IMPROVEMENTS
 2001/2002

 

 INITIATIVE  MILESTONE DESCRIPTION  RATING  WEIGHTING  POSSIBLE
SCORE

   0  1  2  3  4   

 $ SAVINGS

41.  * SmartRegister  FTE's reduced by 16 by 30 June 02.  12  13  14  15  16  3  12

42.  * Reduction in Power Usage  Reduction in Power Bills from 98/99 base.  < 6%

 $45,000

 6%

 $45,000

 6.5%

 $50,000

 7%

 $55,000

 7.5%

 $60,000

 1  4

43.  * Government Vehicle Scheme.  Reduction of fleet costs in excess of government 5%
(98/99 base)

 < 3.5 %  3.5 %  4.0 %  4.5%  5%  2  8

44.  * Scanning Contract.  Number of scanned documents reduced:  < $30,000  $30,000  $35,000  $40,000  $45,000  2  8

 CHANGES IN WORK PRACTICES

45.  SmartRegister: Freehold Documents  Improved turnover of 75% of Freehold Documents  > 4.5 days  4.5
days

 4.25
days

 4.0 days  3.75 days  3  12

46.  Quality Endorsement ISO 9002  Branches identified for ISO 9002 accreditation are
progressing (>50%) towards accreditation by 30/6/02

 < 50%  50%  60%  80%  100%  2  8

47.  * Output Performance Measurement
Framework

 Productivity Improvements measured within Framework.      100%  2  8

 SKILLS DEVELOPMENT

48.  Technical Training  Strategies implemented in accordance with the Strategic
Technical Training Plan by 30/06/02.

 < 60%  60%  70%  80%  100%  2  8

49.  Computer Literacy  Staff computer literate (Lotus Notes + Microsoft Word)
by 30/6/02

 < 80%  80%  85%  90%  95%  3  12

50.  SmartPlan Training  Relevant  staff have received training in SmartPlan
technology in accordance with SmartPlan Training Plan
by 30/6/02.

 < 60%  60%  70%  80%  90%  3  12

51.  Leadership Program Strategic Paper Strategies implemented in accordance with the
leadership Training Implementation Plan by 30/06/02.

< 60% 60% 70% 80% 100% 2 8

100

NOTE: All Productivity Improvement Initiatives identified with a * must be achieved or substituted with a new Initiatives with equivalent or higher dollar savings.
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SCHEDULE B

TIMEFRAME FOR IMPLEMENTING

PERFORMANCE DEVELOPMENT SYSTEM
In accordance with clause 43 Performance Development,

the following outlines the proposed timetable for the intro-
duction of the Performance Development System.
7 April 2000 • Officers will have drafted their Balanced Scorecard with

their supervisor for the next fifteen (15) month period
(to 30 June 2001). This is a three (3) month trial period
to allow amendment before it officially commences on
1 July 2000.

• Base level performance standards will be set for each
officer and agreed between the officer and their
supervisor.

1 July 2000 Officers commence the formal twelve (12) month
performance development process, as per their Balanced
Scorecard, with regular review, evaluation and consultation
with their supervisor.
Training in Performance Development will be provided
for all supervisors and managers during this period.

1 April 2001 • Officers and their supervisors commence the final,
formal review and evaluation of their performance against
their Balanced Scorecard.

• Officers will be advised as to whether they have achieved
the agreed base level performance standards.

• At the same time, their Balanced Scorecard for the
following twelve (12) month period (to 30 June 2002)
will be developed.

1 July 2001 • Officers commence the next twelve (12) month
performance development process, as per their Balanced
Scorecard, with regular review, evaluation and
consultation with their supervisor.

• The officer’s performance against their Balanced
Scorecard will determine any Performance Based Bonus
Payment that will receive in addition to any proposed
salary increase in the next Industrial Agreements due
30 June 2002.

ALL proposed Salary Increases are subject to DOLA identifying sufficient Pro-
ductivity Improvements to justify each new salary increase and to verify past
salary increases.

Appendix C
TARGETED EBA SALARY RATES*

LEVEL Current 8 Apr 00 1 Jul 00 1 Jul 01
L1 U17 12853 12949 13337 13737

17Y 15021 15134 15588 16056
18Y 17521 17652 18182 18727
19Y 20280 20432 21045 21676
20Y 22775 22946 23634 24343
1ST 25018 25206 25962 26741
2ND 26060 26255 27043 27854
3RD 27101 27304 28123 28967
4TH 28142 28353 29204 30080
5TH 29183 29402 30284 31193
6TH 30225 30452 31366 32307
7TH 31265 31499 32444 33417

L2 1ST 32349 32592 33570 34577
2ND 33179 33428 34431 35464
3RD 34053 34308 35337 36397
4TH 34978 35240 36297 37386
5TH 35943 36213 37299 38418

L3 1ST 37270 37550 38677 39837
2ND 38304 38591 39749 40941
3RD 39370 39665 40855 42081
4TH 40466 40769 41992 43252

L4 1ST 41966 42281 43549 44855
2ND 43143 43467 44771 46114
3RD 44354 44687 46028 47409

L2/4 1ST 32349 32592 33570 34577
2ND 34053 34308 35337 36397
3RD 35943 36213 37299 38418
4TH 38304 38591 39749 40941
5TH 41966 42281 43549 44855
6TH 44354 44687 46028 47409

L5 1ST 46685 47035 48446 49899
2ND 48260 48622 50081 51583
3RD 49897 50271 51779 53332
4TH 51596 51983 53542 55148

LEVEL Current 8 Apr 00 1 Jul 00 1 Jul 01
L6 1ST 54327 54734 56376 58067

2ND 56184 56605 58303 60052
3RD 58106 58542 60298 62107
4TH 60159 60610 62428 64301

L7 1ST 63305 63780 65693 67664
2ND 65483 65974 67953 69992
3RD 67851 68360 70411 72523

L8 1ST 71701 72239 74406 76638
2ND 74459 75017 77268 79586
3RD 77880 78464 80818 83243

L9 1ST 82149 82765 85248 87805
2ND 85034 85672 88242 90889
3RD 88326 88988 91658 94408

C1 93302 94002 96822 99727
C2 98280 99017 101988 105048

* The Salary Increases targeted are dependent on the
achievement of the Productivity Improvements identified in
Schedule A.

HOLYOAKE BRICKLAYING/BLPPU AND THE
CMETU COLLECTIVE AGREEMENT 2000.

AG 89 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers & Other

and

Valey Pty Ltd t/a Holyoake Bricklaying Contractors.

AG 89 of 2000.

Holyoake Bricklaying/
BLPPU and the CMETU Collective Agreement 2000.

COMMISSIONER S J KENNER.

27 April 2000.
Order.

HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

(1) THAT the Holyoake Bricklaying/BLPPU and the
CMETU Collective Agreement 1999 filed in the
Commission on 20 March 2000 in the terms of the
following schedule be and is hereby registered as an
industrial agreement.

(2) THAT the Holyoake Bricklaying Contractors Indus-
trial Agreement No AG 172 of 1997 be and is hereby
cancelled.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This agreement shall be known as the Holyoake Brick-

laying/BLPPU and the CMETU Collective Agreement 2000.

2.—ARRANGEMENT
Clause No.

Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
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Clause No.
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
All In Payments 14
Pyramid Sub-Contracting 15
Dispute Settlement Procedure 16
Safety Dispute Resolution 17
Amenities 18
Training and Related Matters 19
Drug & Alcohol, Safety & Rehabilitation Program 20
Clothing & Safety Footwear 21
Income Protection 22
Accident Pay 23
Union Membership 24
Y2K 25
Signatories to the Agreement 26
Appendix A—Drug & Alcohol, Safety and Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Valey Pty Ltd trading as

Holyoake Bricklaying Contractors (hereinafter referred to as
“the company”), the Western Australian Builders’ Labourers,
Painters and Plasterers Union of Workers and the Construc-
tion Mining Energy Timberyards Sawmills and Woodworkers
Union of Australia – WA Branch (hereinafter referred to as
“the unions”) and all employees of the company eligible to be
members of the unions.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work.

This agreement shall apply in Western Australia only.
There are approximately seven (7) employees covered by this
agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after November 1st 1999 and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previous 1st November 1st November1st November
EBA Rate 1999 2000 2001

Hourly Rate Hourly Rate Hourly Rate Hourly Rate
$ $ $ $

Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67
Plaster, Fixer 17.82 18.71 19.65 20.63
Painter, Glazier 17.42 18.29 19.20 20.16
Signwriter 17.80 18.69 19.62 20.63
Carpenter/Roofer 17.93 18.85 19.79 20.78
Bricklayer 17.75 18.63 19.61 20.59
Refractory Bricklayer 20.38 21.40 22.47 25.59
Stonemason 17.93 18.82 19.76 20.75
Rooftiler 17.62 18.50 19.43 20.40
Marker/Setter Out 18.46 19.38 20.35 21.37
Special Class T 18.69 19.62 20.61 21.64

APPRENTICE RATES
Previous 1st November 1st November1st November

EBA Rate 1999 2000 2001
Hourly Rate Hourly Rate Hourly Rate Hourly Rate

$ $ $ $

Plasterer, Fixer
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15
Painter. Glazier
Year 1 (.5/3/5) 7.32 7.68 8.06 8.47
Year 2 (1/3), (1.5/3.5) 9.58 10.06 10.56 11.09
Year 3 (2/3), (2.5/3.5) 13.06 13.72 14.40 15.12
Year 4 (3/3), (3.5/3.5) 15.33 16.10 16.90 17.74
Signwriter
Year 1 (.5/3.5) 7.48 7.85 8.24 8.66
Year 2 (1/3, 1.5/3.5) 9.78 10.28 10.79 11.35
Year 3 (2/3. 2.5/3.5) 13.35 14.02 14.72 15.47
Year 4 (3/3, 3/5/3.5) 15.66 16.45 17.27 18.15
Carpenter/Roofer
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Bricklayer
Year 1 7.46 7.82 8.24 8.65
Year 2 (1/3) 9.76 10.25 10.79 11.32
Year 3 (2/3) 13.31 13.97 14.71 15.44
Year 4 (3/3) 15.62 16.39 17.26 18.12
Stonemason
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Rooftiler
6 months 10.04 10.54 11.07 11.62
2nd 6 months 11.04 11.59 12.17 12.78
Year 2 12.90 13.55 14.23 14.94
Year 3 15.14 15.90 16.70 17.54

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase the contributions on behalf of

each employee into the Western Australian Construction In-
dustry Redundancy Fund by the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week

per employee or the percentage rate that is prescribed
under the Superannuation Guarantee Charge, which-
ever is the greater.
The Company will advise all employees subject to
the Agreement of their right to have payments made
to a complying superannuation fund of their choice.
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The Company is bound by the employee’s election.
The aforementioned payment will then be made to
that fund.
Until each employee nominates the fund of their
choice the Company will make payments into the
Construction + Building Unions Superannuation
Scheme (the “C+BUSS”).
In the event that any employee chooses a fund other
than the C+BUSS the Company will, within seven
days of the employee advising the Company of the
fund of their choice, advise the Union in writing of
the employee’s decision.
In the event that the employee and the Company
reach an agreement pursuant to section 49C(2)(d)
of the Act to change the complying superannuation
fund or scheme the Company will, within seven days
of the employee and the Company reaching such an
agreement, advise the Union in writing of the agree-
ment. The employer shall not unreasonably refuse
to agree to a change of complying superannuation
fund or scheme requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes
of the Superannuation Guarantee (Administration)
Act 1992 will operate to provide a notional earnings
base) shall mean the actual ordinary rate of pay the
employee receives for ordinary hours of work in-
cluding tool allowance, industry allowance, trade
allowances, shift loading, special rates, qualification
allowances (eg. first aid, laser safety officer), multi-
storey allowance, site allowance, asbestos eradication
allowance, leading hand allowances, in charge of
plant allowance and supervisory allowances where
applicable. The term includes any regular over-award
pay as well as casual rates received and any addi-
tional rates and allowances paid for work undertaken
during ordinary hours of work, including fares and
travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.
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4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not

maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.

2. In all instances, the following procedure shall be ob-
served—

3. A uniformly high standard of amenities and facilities such
as ablution blocks, change rooms, crib sheds, etc. shall be
provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.

5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when cal-
culating floor space.

7. Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.

10. Where less than 20 persons are employed on site, Regu-
lation 3.20 – Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed wash-
able laminated or vinyl surface, and seating for the taking of
meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16. A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.
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25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in re-

spect to all employees—
Employees Toilets Urinals
1—5 1 Nil
6—10 1 1
11—20 2 2
21—35 3 4
36—50 4 6
51—75 5 7
76—100 6 8

NB. For each additional 20 persons or part thereof up to
200 persons or part thereof up to 200 persons, one additional
urinal and one additional toilet is required. For each addi-
tional 35 persons or part thereof in excess of 200 persons, one
additional urinal and one additional toilet is required. If a slab
urinal is provided, each 600mm shall be regarded as one uri-
nal.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be
negotiated between the parties.

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001

26.—SIGNATORIES
BLPPU
Sgd............................................................
Date:      16/3/2000
CMETU
Sgd............................................................
Date:      16/3/2000
The Company:
............................................................
SIGNATURE
Date:      15/3/2000
Company
Seal
A. HOLYOAKE
PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.

b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

c) There will be no payment of lost time to a person unable
to work in a safe manner.

d) If this happens 3 times the worker shall be given a writ-
ten warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be trans-
ferred/dismissed the next time he/she is dangerously affected.
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e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.

• Must undertake and continue with the recommended
treatment to maintain the protection of this program.

• Will be entitled to sick leave or leave without pay
while attending treatment.

4. IMPLEMENTATION

To assist with the adoption and implementation with this
policy the company will—

a) Clearly state its endorsement of the BTG Drug and
Alcohol program and comply with it.

b) Provide access at an agreed time and venue for a
representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE

1. This agreement is between the parties to this agreement
and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to
be paid at a flat rate per hour for all hours worked to compen-
sate for all special factors/disabilities on the project and in
lieu of all award special rates, with the exception of rates re-
lating to the lifting of heavy blocks, cleaning down brickwork
and the use of explosive powered tools which will be payable
to an employee when he/she encounters that particular dis-
ability.

4. Site Allowance Formula

At the commencement of a project the particular site allow-
ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05
The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as de-
fined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities
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and the union will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

INTERSTATE CRANE AND TRANSPORT HIRE
INDUSTRIAL AGREEMENT.

AG 8 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Construction, Mining, Energy Timberyards,
Sawmills and Woodworkers Union of Australia,

Western Australian Branch
and

Interstate Crane & Transport Hire Pty Ltd.

AG 8 of 2000.

Interstate Crane and Transport Hire
Industrial Agreement.

COMMISSIONER S.J. KENNER.

18 April 2000.

Order.
HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

(1) THAT the Interstate Crane and Transport Hire
Industrial Agreement filed in the Commission on
20 January 2000 in the terms of the following sched-
ule be and is hereby registered as an industrial
agreement.

(2) THAT the Interstate Crane & Transport Hire
Industrial Agreement No AG 267 of 1997 be and is
hereby cancelled.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This Agreement will be known as the Interstate Crane and

Transport Hire Industrial Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Application
5. Duration
6. Dispute Settlement Procedure
7. Single Enterprise
8. Relationship with Awards
9. Enterprise Agreement

10. Wage Increase
11. Site Allowance
12. Industry Standards
13. Clothing and Footwear
14. Training Allowance, Training Leave, Recognition of

Prior Learning
15. Seniority
16. Pyramid Sub-Contracting
17. Fares and Travelling
18. Drug and Alcohol, Safety and Rehabilitation Pro-

gram
19. Income Protection
20. Union Membership
21. No Extra Claims

Appendix A—Wage Rates
Appendix B—Drug and Alcohol, Safety and
Rehabilitation Program
Appendix C—Site Allowance

3.—AREA AND PARTIES BOUND
This is an Agreement between The Construction, Mining,

Energy, Timberyards, Sawmills and Woodworkers Union of
Australia—Western Australian Branch (hereinafter referred to
as the “Union”) and Interstate Crane and Transport Hire Pty
Ltd (hereinafter referred to as the “Company”) in the State of
Western Australia.
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4.—APPLICATION
This Agreement shall be binding upon the Company, the

Union, its officers and members, and any person eligible to be
members of the Union employed by the Company on work
covered by the terms of the Engine Drivers (Building and Steel
Construction) Award No. 20 of 1973 (the “Award”). There are
approximately three (3) employees covered by this agreement.

5.—DURATION
This Agreement shall commence from the first pay period

on or after the 1st September 1999 and shall continue in effect
until 31 August 2001.

The parties agree to commence discussion on the terms and
conditions of any future agreement three calendar months prior
to the expiration of this Agreement.

6.—DISPUTE SETTLEMENT PROCEDURE
In relation to any questions, disputes or difficulties arising

out of the operation of this Agreement the dispute settlement
procedure that shall apply shall be in the same terms as that
outlined in Clause 46 Settlement of Disputes and Appendix –
Resolution of Disputes Requirements of the Building Trades
(Construction) Award 1987, Award No. R14 of 1978.

7.—SINGLE ENTERPRISE
It is agreed that this Agreement applies in respect of a single

enterprise as defined in Clause 41A(2) of the WA Industrial
Relations Act 1979, as amended (the “Act”).

8.—RELATIONSHIP WITH AWARDS
This Agreement shall be read wholly in conjunction with

the Award. Where this Agreement is silent on rates of pay and
other matters pertaining to the employment relationship, the
Award shall apply. Where there is conflict between the rates
of pay, conditions, allowances and other matters in this Agree-
ment and the Award the higher rate shall apply.

9.—ENTERPRISE AGREEMENT
It is agreed that in the event of the Union and the Company

agreeing on the terms of a comprehensive enterprise agree-
ment, this Agreement may be terminated in accordance with
the requirements of the Act.

10.—WAGE INCREASE
This Agreement provides for increases in the hourly rate

and allowances resulting in the wage rates in Appendix A—
Wage Rates.

11.—SITE ALLOWANCE
This Agreement provides for site allowances as per Appen-

dix C—Site Allowance.

12.—INDUSTRY STANDARDS
1. Redundancy
The company shall increase the contributions on behalf of

each employee into the Western Australian Construction In-
dustry Redundancy Fund to the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60

2. Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company

will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

13.—CLOTHING AND FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee will be replaced

on a fair wear and tear basis.
2. The Company will also make available to each employee,

when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

14.—TRAINING ALLOWANCE, TRAINING LEAVE,
RECOGNITION OF PRIOR LEARNING

1. A training allowance of $12.00 per week per worker shall
be paid by the employer to the Union Education and Training
Fund.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year, pro-
rata to attend courses conducted or approved by the NBCITC.
The employer’s approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than—

course fees
course books and materials
payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

15.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a state basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
6—Dispute Settlement Procedure.
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4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

16.—PYRAMID SUB-CONTRACTING

1. “Pyramid Sub-Contracting” is defined as the practice of
a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

17.—FARES AND TRAVELLING

In addition to Clause 12A of the award a travel payment
shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee using his own vehicle to site
only.

18.—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix B—Drug
and Alcohol, Safety and Rehabilitation Program.

19.—INCOME PROTECTION

The Company agrees to insure employees covered by this
Agreement for injury and sickness. The scheme is to be nego-
tiated through the ACTU Insurance Broking Pty Limited
(ACN. 069 795 875).

20.—UNION MEMBERSHIP

The employer will encourage, as far as possible, all em-
ployees covered by the agreement, to be financial members of
the BLPPU and the CMETU.

21.—NO EXTRA CLAIMS

The Union will make no further claims on the Company
over conditions set out in this Agreement for the life of the
Agreement.

Signed for and on behalf of—

The Union: CMETU ........................................
Date:      /     /
........................................
WITNESS

The Company: ........................................
SIGNATURE
Date:      /     /

Company Seal
........................................
PRINT NAME
........................................
WITNESS

APPENDIX A—WAGE RATES
Previous 1st 1st

Rate September September
1999 2000

Weekly Weekly Weekly
Rate Rate Rate

$ $ $
Crane Driver
0—8 tonnes 666.69 690.24 714.40
8—15 tonnes 681.90 705.77 730.47
15—40 tonnes 694.61 718.92 744.08
40—80 tonnes 704.70 729.36 754.89
80—100 tonnes 712.44 737.38 763.19
100—140 tonnes 723.84 749.17 775.39
140—180 tonnes 739.06 764.93 791.70
180—220 tonnes 759.24 785.81 813.31
Over 220 tonnes 785.43 812.92 841.37
Tower Crane 729.06 754.58 780.99

In addition to the hourly/weekly rates set out above, all
employees will be paid

an all purpose allowance of $1.50 per hour in addition to
any site allowance that

is otherwise applicable.

 APPENDIX B—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.

(b) The decision on a person’s ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

(c) There will be no payment of lost time to a person unable
to work in a safe manner

(d) If this happens 3 times the worker shall be given a writ-
ten warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be trans-
ferred/dismissed the next time he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay

while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.
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APPENDIX C—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05

The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O. but not
including the C.B.D. or West Perth (as defined)

Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.’—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway

South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

‘West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastem side of Havelock Street will be in the ‘CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean the
value of all tendered work which falls under the scope of the
principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment -shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contactor and
the building trades group of unions for that project that may
include matters regularly addressed within the industry, such
as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedure
- First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to
discuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honoured by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid toemployees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.1846

15. Provision of Canteen
It is agreed that a canteen accommodation shall be provided

where a project exceeds $35 million in value and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agreed that a qualified nurse shall be engaged where

the forecast long term staffing levels for a project exceed 100
(one hundred) or when actual numbers exceed 100 not with-
standing that forecasts may have been below that level. The
nurse shall commence duties when staffing levels reach (fifty)
and shall terminate when levels reduce to 50 (fifty). The re-
quirement for a provision of a nurse shall be waived if the
project is adjacent to a hospital with a public emergency de-
partment.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

KALGOORLIE CONSOLIDATED GOLD MINES
AWARD 2000.

No. A 1 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kalgoorlie Consolidated Gold Mines Pty Ltd

and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branc and Others.

No. A 1 of 2000.

Kalgoorlie Consolidated Gold Mines Award 2000.

CHIEF COMMISSIONER W.S. COLEMAN
SENIOR COMMISSIONER G.L. FIELDING

COMMISSIONER J.F. GREGOR.

20 April 2000.

Order.
HAVING considered the submission of Mr A.N. Cameron as
agent on behalf of the Kalgoorlie Consolidated Gold Mines
Pty Ltd; Mr G.C. Sturman as agent on behalf of the Automo-
tive, Food, Metals, Engineering, Printing and Kindred
Industries Union of Workers—Western Australian Branch and
as agent on behalf of the Communications, Electrical, Elec-
tronic, Energy, Information, Postal, Plumbing and Allied
Workers Union of Australia, Engineering and Electrical Divi-
sion, WA Branch and Mr M. Llewellyn as agent on behalf of
the Australian Workers’ Union, West Australian Branch, In-
dustrial Union of Workers, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
being satisfied that its terms are not contrary to any General
Order or any principle formulated as a result of General Or-
der proceedings under section 51 of the Industrial Relations
Act, 1979, hereby—

1. MAKES an Award to be known as the Kalgoorlie
Consolidated Gold Mines Award 2000 in terms of
the Schedule hereto with effect on and from 15th

February 2000.

2. ORDERS that the Kalgoorlie Consolidated Gold
Mines Award 1998 (A1 of 1998) be and is hereby
cancelled

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

1.—TITLE
This award shall be known as the Kalgoorlie Consolidated

Gold Mines Award 2000.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Term
4. Area and Scope
5. Parties Bound
6. Aims of Award
7. Principles of Award
8. Contract of Employment
9. Payment by Results including Piece Work

10. Employee Earnings
11. Apprentices
12. Definitions
13. Hours of Work
14. Overtime
15. Shift Work
16. Payment of Wages
17. Leave
18. Public Holidays
19. Work Conditions
20. Redundancy
21. Consultation Arrangements
22. Employee Relations Practices
23. Training

Appendix One Skills and Training Code of
Practice

3.—TERM
This award shall operate from 15 February 2000 and re-

main in effect until 31 March 2001. During the term of this
award, the parties shall meet to review progress in productiv-
ity improvements in the operations of KCGM.

Where productivity improvements have occurred and have
been appropriately rewarded by payment to employees through
payment by results schemes, or piecerates, by agreement State
Wage Decision monetary increases will be absorbed by the
payment of such schemes.

Where productivity improvements occur, and there has been
no appropriate payments for these, the parties shall review the
award rates and payments.

When the parties agree that no productivity improvements
have occurred, there shall be no increase to the rates and pay-
ments contained in the award.

4.—AREA AND SCOPE
This award shall apply to the operations of Kalgoorlie Con-

solidated Gold Mines Pty Ltd (KCGM) and to employees of
the Company covered in the classifications of this award en-
gaged on work in or in connection with or incidental to the
mining and processing of gold ores.

This award replaces the Kalgoorlie Consolidated Gold Mines
Award 1998.

5.—PARTIES BOUND
This award applies to employees eligible to be members of

the Australian Workers’ Union, West Australian Branch, In-
dustrial Union of Workers, the Automotive, Food, Metals,
Engineering, Printing and Kindred Industries, Union of Work-
ers, Western Australian Branch and the Communications,
Electrical, Electronic, Energy, Information, Postal, Plumbing
and Allied Workers Union of Australia, Engineering and Elec-
trical Division, WA Branch, who are employed by Kalgoorlie
Consolidated Gold Mines Pty Ltd in the classifications speci-
fied in this award, and to the signatory unions and Kalgoorlie
Consolidated Gold Mines Pty Ltd.
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6.—AIMS OF AWARD
The goal of the parties is to develop and operate a world

class gold mining operation which is safe, efficient and prof-
itable.

To achieve these aims, all parties must be kept informed,
given appropriate support, acquire skills, experience job sat-
isfaction and be recognised and rewarded in the workplace to
contribute effectively and efficiently for the benefit of the
Company.

Relevant aims are—
(1) Effective communication throughout KCGM of

plans and performance.
(2) Greater participation of employees in achieving

shared objectives.
(3) Complete flexibility of employees performing any

duties within their training or competence which en-
hance efficiency.

(4) The parties actively exercising their respective du-
ties of care in the workplace.

(5) Enhancement of employee performance and skill ac-
quisition.

(6) An ongoing pursuit of improved performance.

7.—PRINCIPLES OF AWARD
The following principles will govern the relationship be-

tween the parties in their joint management of the aims of this
award.

(1) The parties accept and acknowledge each others
structures and responsibilities which exist within the
Company.

(2) Parties commit to creating a safer workplace and a
more competitive Company in an international mar-
ket place.

(3) The parties will promote the development of trust
and motivation within the Company.

(4) Honesty, mutual respect and a business like behav-
iour will prevail at all times. Issues are to be resolved
through consultation and communication and the
parties will strive to avoid disruption to the continu-
ity of operations.

(5) Every employee will be treated fairly and equitably
in an environment that fosters communication, in-
volvement and team work.

(6) A free exchange of ideas and relevant information
will prevail at all times.

(7) There will be opportunity for involvement through
the appropriate structures in all matters which di-
rectly effect employees.

(8) All tasks are to be undertaken without demarcation
or restrictions on individuals or jobs provided that
employees are working within their skill and com-
petence in accordance with the classification
structure definitions.

(9) Provide training and development to employees to
broaden their skills, realise their potential and meet
the needs of a safe and efficient operation.

8.—CONTRACT OF EMPLOYMENT
(1) The contract of employment shall be weekly for all em-

ployees except those employed on a casual basis in which
case the contract shall be by the hour.

(2) Notice of Termination by Employer
(a) In order to terminate the employment of an employee

the employer shall give to the employee the follow-
ing notice—

Period of Continuous Service Period of Notice
1 year or less 1 week
1 year and up to the completion of 3 years 2 weeks
3 years and up to the completion of 5 years 3 weeks
5 years and over 4 weeks

The period of notice is increased by one week if the
employee is over 45 years of age and has completed
at least 2 years continuous service with the employer.

(b) Payment in lieu of the notice prescribed in paragraph
(a) hereof shall be made if the appropriate notice
period is not given. Provided that by mutual agree-
ment, employment may be terminated by a lesser
period of notice than specified or by part payment
of such lesser notice as agreed in lieu thereof.

In calculating any payment in lieu of notice the wages
an employee would have received in respect of the
rostered hours the employee would have worked
during the period of notice had the employment not
been terminated, will be used.

(c) The period of notice in this subclause shall not ap-
ply in the case of dismissal for conduct that justifies
instant dismissal, including malingering, inefficiency
or neglect of duty in which case wages shall be paid
up to the time of the dismissal only, or in the case of
casual employees, apprentices, or employees en-
gaged for a specific period of time or for a specific
task or tasks.

(3) The notice of termination required to be given by an
employee shall be the same as that required of the employer,
except that there shall be no additional notice based on the
age of the employee concerned.

If an employee fails to give notice the employer shall have
the right to withhold monies due to the employee with a maxi-
mum amount equal to that which an employee would have
received in respect of the rostered hours the employee would
have worked during the period of notice had the employment
not been terminated.

(4) It is a condition of employment that employees perform
such work as the Company requires from time to time and on
the days and during the hours usually worked by the employee.

Employees will perform all work within their skill, compe-
tence and training in accordance with the classification
structure definitions and shift rosters as agreed by the parties.

(5) Employees will work reasonable overtime as required
by the Company in addition to the rostered hours of duty.

(6) A continuous shift employee not relieved as scheduled
at the end of a shift shall continue to work until relieved or
otherwise authorised by the Company to finish work provided
that the employee will not be required to work unreasonable
overtime.

(7) The parties shall comply at all times with Clause 22—
Employee Relations Practices of this award.

(8) Except as provided by the authorised leave provisions
of this award, an employee not attending for duty will not be
paid for the time of any unauthorised absence.

(9) An employee absent from work for four (4) consecutive
rostered working days, without notification to, or approval
of, the Company shall be deemed to have abandoned their
employment, and the contract of employment is deemed to
have been terminated for neglect of duty from the start of the
unauthorised absence.

(10) The Company may deduct payment for any day an
employee cannot be usefully employed arising out of any ces-
sation of operations, either wholly or partially due to industrial
disputes, including any strike, ban or limitation or arising out
of any cause outside the control of the Company.

The Company will make efforts to find alternative work for
any employee so affected, or allow Personal Leave.

Provided the Company has not notified an employee during
the preceding rostered work period or day that the employee
cannot be usefully employed and the employee does report
for duty, then the employee shall be paid for a full shift except
where—

(a) the employee has been dismissed in accordance with
this award; or

(b) circumstances arise which are beyond the control of
the Company.

(11) The Company has the right to suspend an employee
without pay as a disciplinary measure in accordance with para-
graph (b) of subclause (3) of Clause 22—Employee Relations
Practices of this award.
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(12) Employees may be engaged in any of the following
ways—

(a) Full time: to work on a regular rostered basis for
either an average of 37.5 hours per week, 42 hours
per week or 56 hours per week for Mt Charlotte
employees, an average of 42 hours per week for con-
tinuous shift employees or an average of 40 hours
per week for all other employees (excluding over-
time).

(b) Part time: to work on a regular basis for less hours
than those worked by a full time employee.

(c) Temporary: to work on a full-time or part-time basis
for a limited or specified period of employment.

(d) Casual—
A casual employee is a person engaged for short term
and irregular work and shall be paid as such.
An employee engaged as a casual in any of the em-
ployee classifications set out in Clause 10.- Employee
Earnings of this award shall be paid 120% of the
hourly rate determined from the fortnightly rate for
that classification.
The additional amount (20%) shall be in lieu of all
leave otherwise allowed to employees under this
award and payment shall only be made for work
actually performed.

(13) Part-time employees are paid per hour one eightieth of
the fortnightly rate prescribed in Clause 10.—Employee Earn-
ings of this award. All entitlements under this award will be
pro rata in proportion to the hours worked in a fortnight, by
the part-time employee, as to the full-time fortnightly hours.

(14) An underground employee, engaged in a full-time,
part-time or temporary capacity shall serve up to a three (3)
month probationary period of employment.

A surface employee engaged in a full-time, part-time or tem-
porary employment capacity shall serve up to a two (2) month
probationary period of employment, except that a surface
tradesperson shall serve up to a one (1) month probationary
period.

At the conclusion of a probationary period an employee may
be terminated by one (1) weeks pay in lieu of notice.

(15) In the event of an employee having an accident during
work hours, or being required to attend to another person who
has met with an accident, the employee shall be deemed to
have rendered duty during the whole of the shift, and be paid
accordingly.

(16) (a) Where an employee has commenced a shift and can
not carry out ordinary duties due to inclement weather, the
Company shall endeavour to provide the employee with alter-
native work within the employee’s competence.

(b) An employee who is otherwise stood down without pay
may instead elect to take a Personal Leave day entitlement.

9.—PAYMENT BY RESULTS INCLUDING PIECE
WORK

(1) There shall be implied in every contract of employment
an ability to perform any kind of work and remunerate em-
ployees in a manner other than prescribed by the terms of this
award. Such a system may incorporate benefits in its structure
which alter the form or are in lieu of this award.

Where a method of payment other than prescribed by this
award is to apply, the following principles shall be observed—

(a) A process of consultation and agreement by the rel-
evant parties shall occur.

(b) An employee will not receive less than the total rates
of pay prescribed by this award.

(c) The Company may pay employees under a system
of payment by results. Such a system may incorpo-
rate benefits in its structure which alter the form or
are in lieu of provisions of this award.
Systems of payment by results may—

(i) include team or individual orientations;
(ii) apply in conjunction with pay arrangements

outlined in this award;
(iii) facilitate appropriate control by employees of

end results; and

(iv) assist with continuous performance improve-
ment goals.

(d) Piecework arrangements shall apply for the full ne-
gotiated term excepting variation by mutual consent,
financial hardship or introduction of new technol-
ogy and/or mining methods.

(2) Such systems are subject to the following—
(a) Where the engagement is for a period of time, such

period shall not be varied without the written con-
sent of the employee.

(b) Where the engagement is to perform a specified
quantity of work, the amount of work to be per-
formed shall not be curtailed by more than five per
cent.

(c) The rate of remuneration agreed upon between the
employee/s concerned and the Company shall not
be decreased during the period of engagement with-
out the consent of the parties concerned.

(d) Any necessary hand tools shall, in the first instance,
be supplied by the Company to other than
tradespersons, and on production of any such worn
out tool or on satisfactory evidence of loss without
the fault of the employee, such tools shall be replaced
by the Company without cost to the employee.

(e) Where the work is to be carried out by a body of
employees acting together, the number of employ-
ees to be employed shall be specified in the contract.
In the event of the specified number of employees
not being present during any shift, the Company may
provide a substitute in the place of any employee by
this award, or by the contract, whichever shall be
the greater, for the work done by the employee dur-
ing the time the employee is so employed as a
substitute, and may charge such payment against any
money found due under the contract. Provided that
if any substitute provided by the Company is unac-
ceptable to the employee/s concerned, the substitute
shall be replaced by an acceptable substitute as soon
as reasonably possible.

(f) The price of any article supplied by the Company
for the use of the employee during the period of en-
gagement, shall not increase during the period, and
shall in no case, exceed the cost or price of the arti-
cle to the Company at the place of supply.

(g) Any time lost and not being due to the fault of the
employees concerned shall be paid for at the appli-
cable wage rate or the applicable rate for alternative
work provided.

(h) Where any employees are employed to work by or
with contractors at a wages remuneration the Com-
pany shall be entitled to pay the amount due to such
wage employees for the period they have been em-
ployed, at the rate fixed by this award, or the rate
fixed by the contract, whichever shall be the greater,
and to charge the payment so made against the
amount found due to the contractors. A printed copy
of these conditions shall be kept exhibited in the
change room on the mine.

(i) The Company will, after due notice, confer with the
piecerate committee representing the piecerate em-
ployees at any particular site, together with the
Union, on any matters that may arise in respect to
piecerate employees and/or working conditions at
the site, or workings connected with that site.

(j) The Company shall pay each employee individually
the employees share of the earnings and render each
employee a statement setting out the costs and allo-
cations.

10.—EMPLOYEE EARNINGS
(1) Employees shall be paid fortnightly at the fortnightly

rates prescribed in the Employee Classifications Earnings Ta-
ble in subclause 10(4) or subclause 10(5).

(2) The fortnightly earnings figures and base rates contained
in subclause 10(4) and subclause 10(5) recognise payment
for—

(a) all duties and responsibilities as outlined in Clause
8.—Contract of Employment of this award;
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(b) all conditions under which duties and responsibili-
ties are carried out;

(c) all qualifications and statutory and other certificates
required to be held other than electrical licenses as
in subclause 10(6);

(d) all other payments and allowances that were previ-
ously paid under the Kalgoorlie Consolidated Gold
Mines Award 1993;

(e) all necessary training pertaining to occupational
health, safety and welfare standards and procedures;

(f) the nature and location of the Company and gold
mining industry; and

(g) the first 8 hours (7.5 for Mt Charlotte employees) of
Sick Leave.

The fortnightly rates do not include unrostered overtime.

(3) The definitions of the primary work streams and the
corresponding skills typical of each classification are contained
in the Kalgoorlie Consolidated Gold Mines Skills and Train-
ing Code of Practice—Appendix One to this Award.

Classifications are based on the accumulation of skills, which
relate to KCGM. The progressive aggregate of skills forms
the career structure and the corresponding pay rates. The Skills
and Training Code of Practice defines the classification and
skill levels relevant to KCGM.

(4) Employee Earnings Classifications Table—Surface
Employees

$/Fortnight Pay Rate
Process Operator $/Hr Base Rate Continuous Shift Day

Grade 6 14.60 1707.99 1247.89
Grade 5 13.76 1615.41 1180.10
Grade 4 12.85 1516.28 1107.53
Grade 3 12.37 1462.56 1068.23
Grade 2 11.87 1408.23 1028.42
Grade 1 11.36 1352.24 987.43

The pay rate for Process Operator Grade 6 already incorpo-
rates payment for leading hand duties.

$/Hr Base Rate $/Fortnight Pay Rate
Engineering Surface Surface

Tradesperson C7 16.82 1424.13
C8 16.16 1372.34
C9 15.52 1320.54
C10 14.87 1268.78

Employee C11 13.51 1153.07
C12 12.96 1108.42
C13 12.37 1061.10

Surface Operator $/Hr Base Rate $/Fortnight Pay Rate

Grade 4 14.27 1214.19
Grade 3 12.85 1103.25
Grade 2 12.47 1069.26
Grade 1 12.16 1044.66

The pay rate for Surface Operator Grade 4 already incorpo-
rates payment for leading hand duties.

Leading Hand—

A Leading Hand is an employee who receives some super-
vision and who, in turn assists and co-ordinates the work of
other employees, who is appointed as such and who can exer-
cise a limited discretion in making decisions, conducting of
work and matters affecting safety. The leading hand rates are
calculated as a percentage of the C10 Engineering Surface
Tradesperson base rate and are applied to all hours worked.

% of Base Rate

Co-ordinating more than 3 but less than
10 employees 3.35

Co-ordinating more than 10 but less than
20 employees 5.00

Co-ordinating more than 20 6.50

(5) Employee Earnings Classification Table—Mount
Charlotte Employees Working In Or Associated With Under-
ground Operations

(a) Maintenance Employees
Continuous (56 hours per week)

Annualised Base Fortnightly Base Hourly Base Overtime Rate
C7
C8
C9
C10
C11
C12
C13

65,550
63,016
60,512
58,007
53,872
51,659
47,903

2521.12
2423.68
2327.36
2231.04
2072.00
1986.88
1842.40

22.51
21.64
20.78
19.92
18.50
17.74
16.45

25.11
24.14
23.18
22.22
20.63
19.79
18.35

Non Continuous (42 hours per week)
Annualised Base Fortnightly Base Hourly Base Overtime Rate

C7
C8
C9
C10
C11
C12
C13

49,162
47,262
45,384
43,505
40,404
38,744
35,927

1890.84
1817.76
1745.52
1673.28
1554.00
1490.16
1381.80

22.51
21.64
20.78
19.92
18.50
17.74
16.45

29.73
28.58
27.44
26.30
24.43
23.43
21.72

The overtime rate prescribed in this paragraph is payable
for each hour of unrostered overtime work performed on any
day of the week.

Overtime will only be paid for the actual hours worked.
(b) Mining Employees

Annualised Fortnightly Hourly Base
Base Base Base

Development
Jumbo 117,878 4533.76 40.48
G/Support 97,173 3737.44 33.37
Charge Up 86,516 3327.52 29.71
Prodn and Haulage
Loader Operator 81,652 3140.48 28.04
Truck Operator 73,470 2825.76 25.23
Popperman 74,198 2853.76 25.48
Mine Services
Service/Shaft 53,290 2049.60 18.30
Production Drilling
Driller 92,252 3548.16 31.68
Stope Shot Firer 81,099 3119.20 27.85
Non Continuous
(37.5 hrs per week)
Airleg Mining 54,093 2080.50 27.74
Mine Services 38,493 1480.50 19.74

(c) Leading Hand
Maintenance Employees
A leading Hand is an employee who receives some supervi-

sion and who, in turn assists and co-ordinates the work of
other employees, who is appointed as such and who can exer-
cise a limited discretion in meeting decisions, conducting of
work and matters affecting safety. In addition to the rates set
out in Subclause (1), a leading Hand shall be paid the follow-
ing—

• Leading Hand • $0.50 per hour
• Senior Leading Hand— • $1.00 per hour

as appointed
(6) Electrical License—
An employee who is required to hold, and who may be re-

quired to use during the course of employment, a current “A”
or “B” Grade Electrical Workers License issued pursuant to
the relevant regulation in force under the Electricity Act, 1945,
shall be paid an additional $27.80 per fortnight.

An electrical tradesperson who is required to perform both
fitting and installation work and who holds a license which is
endorsed for both fitting and installing work shall be paid an
additional $55.60 per fortnight.

(7) Where employees whose classification is contained in
subclause (4) are required to work hours in excess of their
rostered fortnightly hours, employees shall be compensated
for these hours by application of Clause 14.—Overtime.

(8) State Wage Principles
The rates of pay in this award include three arbitrated safety

net adjustments totalling $24.00 per week available under the
Arbitrated Safety Net Adjustment Principle pursuant to either
the December 1993 State Wage Decision, the December 1994
State Wage Decision and the March 1996 State Wage
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Decision. The first, second and third $8.00 per week arbi-
trated safety net adjustments may be offset to the extent of
any wage increase payable since 1 November 1991 pursuant
to enterprise agreements or consent awards or award varia-
tions to give effect to enterprise agreements, insofar as that
wage increase or part of it has not previously been used to
offset an arbitrated safety net adjustment. Increases made un-
der previous State Wage Case Principles or under the current
Statement of Principles, excepting those resulting from enter-
prise agreement, are not to be used to offset arbitrated safety
net adjustments.

Furthermore the rates of pay in this award include the $10.00
per week arbitrated safety net adjustment payable from the
beginning of the first pay period on or after 14th day of No-
vember 1997.

The rates of pay in this award include the arbitrated safety
net adjustment payable under the June 1998 State Wage Case
Decision. This arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay received by
employees whose wages and conditions of employment are
regulated by this award which are above the wage rates pre-
scribed in the award. Such above award payments include
wages payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enterprise agree-
ments and over award arrangements. Absorption which is
contrary to the terms of an agreement is not required.

Further the rates of pay in this award include the $12 per
week or $10 per week arbitrated safety net adjustments pay-
able from the beginning from the first pay period on or after
1st August, 1999.

This arbitrated safety net adjustment shall be offset against
any equivalent amount in rates of pay received by employees
since 1 November 1991 whose wages and conditions are regu-
lated by this award and which are above the wage rates
prescribed in it, provided that the above award payments in-
clude wages payable under an enterprise agreement in which
absorption is not contrary to the terms of the enterprise agree-
ment.

Increases made under State Wage Case Principles prior to
July 1999, except those resulting from enterprise agreements,
are not to be used to offset this arbitrated safety net adjust-
ment of $12. per week. or $10 per week.

(9) Relief Work In Higher Classifications
An employee who relieves another employee in a higher

appointed position shall have received training appropriate to
that level and shall receive payment at the higher grade for the
period of time the employee relieves.

This subclause shall not apply where employees are required
to work in different functions as part of normal training and
progression requirements.

(10) Maintenance of Earnings
Employees who currently receive maintenance of earnings

payments will continue to receive such payments.

11.—APPRENTICES
(1) Apprentice pay rates per fortnight are expressed as a

percentage of the pay level applicable to an Engineering
Tradesperson—C10—Surface.

(a) Four year term: %
First year 42
Second year 55
Third year 80
Fourth year 90

(b) Three and a half year term—
First six months 42
Next year 55
Next year 80
Final year 90

(c) Three year term—
First year 55
Second year 80
Third year 90

(2) In the case of a person who, at the commencement of an
apprenticeship, is 21 years of age or over shall be paid not
less than the pay level applicable to an Engineering Employee
C12—Surface.

(3) Apprentices may be taken into the following trades—
Engineering Tradesperson (Mechanical)
Engineering Tradesperson (Fabrication)
Engineering Tradesperson (Electrical)

(4) Conditions of employment of Apprentices will be in
accordance with the provisions of this award and the relevant
training Act.

(5) Adult apprenticeships are those trade apprenticeships
into which persons of 21 years of age or over are indentured.
The duration of any adult apprenticeship will be determined
in accordance with the relevant training Act.

(6) Subject to satisfactory progress apprentices will be re-
imbursed with the costs directly associated with their gaining
education required for an indentured apprenticeship.

12.—DEFINITIONS
(1) “Day and other than Continuous Shift Employee”—

Custom and practice in KCGM is to use the term “day shift”
synonymously with day work.

Other than for a day shift which forms part of a continuous
shift roster, employees who regularly work during the hours
of 0600—1800 shall be deemed as Day and Other Than Con-
tinuous Shift Employees.

The deeming of day workers as shift workers does not enti-
tle day employees to shift allowances or other payments
applicable to afternoon or night shift employees.

 (2) “Afternoon Shift” means any shift where the ordinary
hours finish between 2000 and 0200 hours.

(3) “Night Shift” means any shift finishing at or between
0200 hours and 1000 hours.

(4) “Continuous Shift Employee” means an employee en-
gaged on a shift system,

(a) forming part of a roster alternating between all the
shifts of that roster; and

(b) which covers every day of the week; and
(c) which is planned to continue on an ongoing basis.

13.—HOURS OF WORK
In substitution for a 38 hour week, surface employees cov-

ered by this award shall be entitled to 12 additional days leave
per annum to be taken and paid for in the manner prescribed
by subclause (1) of Clause 17.—Leave of this award.

(1) Arrangement of Hours
Subject to the provisions of this clause, the arrangement of

hours of work of employees, in a functional unit of the Com-
pany’s operations, may be fixed following consultation and
agreement between the relevant parties to this award in that
area concerned with regard to the following—

(a) the span of hours;
(b) starting times;
(c) rest-breaks;
(d) finishing times;
(e) structure of shift rosters; and
(f) work across any seven (7) days of the week.

Implementation of 12 hour shifts for KCGM employees shall
be by consultation, negotiation and agreement of the relevant
parties.

(2) Day And Other Than Continuous Shift Employees—
Surface

(a) The ordinary hours of work shall be an average of
40 hours per week on Monday to Friday exclusive
of meal intervals and, for day workers, shall be
worked between 0600 and 1800 hours.

(b) Employees may by agreement work on weekends in
lieu of work on week days. Where this occurs, the
weekend hours will be paid in accordance with the
penalties prescribed in subclause (1) of Clause 14.—
Overtime of this award. In these circumstances
employees may be given unpaid time off in lieu of
the weekend time worked, at mutually convenient
times.

(c) Day employees shall be entitled to a 30 minute un-
paid meal break for each day or shift of work. Where
afternoon or night shifts are worked, the hours of
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work shall be inclusive of a paid meal interval of 20
minutes on each shift worked.

(3) Continuous Shift Employees
The ordinary hours of work shall—

(a) be an average of 42 hours per week;
(b) be worked in shifts of not more than 12 ordinary

hours in any one shift; and
(c) include a meal interval on each shift of not more

than 20 minutes where a shift of up to eight (8) hours
duration is worked.

(4) Underground
(a) Underground employees who are rostered to work

Monday to Friday only shall work 37.5 hours per
week, 7.5 hours per shift inclusive of a paid 30 minute
meal break per shift.

(b) All other underground employees shall work an av-
erage of 42 hours per week or 56 hours per week
either on 9 hour shifts inclusive of a 30 minute paid
meal break or on 12 hour shifts inclusive of two 20
minute breaks per shift.

(c ) Six (6) hours shall constitute a shift’s work in all
rises or sinking especially wet shafts and winzes.

(d) Commencement times of shifts shall be agreed be-
tween the parties.

(e) Liberty is reserved for the parties to vary the terms
of this subclause during the life of this award by a
process of negotiation, consultation and agreement.

(5) Meal Breaks
Employees shall be entitled to a meal break to be taken as

close to the middle of the day or shift as is practicable.
Scheduling of meal breaks shall be arranged to meet the

operational needs of the work area. Where continuous opera-
tions are required, employees may be required to stagger the
commencing times of meal breaks.

14.—OVERTIME
(1) Subject to the provisions of Clause 10 employees who

work outside the rostered hours will be paid for at the base
rate as prescribed in Clause 10 of this award, multiplied by
the applicable factor contained in the following table.

Monday -
Friday

Saturday Sunday Public
Holidays

DAY & NON CONTINUOUS SHIFT
EMPLOYEES

Overtime worked prior to or after the
completion of rostered hours

1st 2 hours on any day 1.5 - - -

all time thereafter 2.0 - - -

Overtime worked prior to midday

1st 2 hours - 1.5 2.0 -

all time thereafter - 2.0 2.0 -

Overtime worked on public holidays

1st 8 hours (7.5 hours Mt Charlotte) - - - 1.5

All time thereafter - - - 2.5

Overtime worked after midday - 2.0 2.0 -

CONTINUOUS SHIFT EMPLOYEES

All overtime worked (other than
public holidays)

2.0 2.0 2.0 -

Overtime worked on public holidays

1st 8 hours (7.5 hrs Mt Charlotte
employees)

- - - 1.5

All time thereafter - - - 2.5

(Note: All employees have 8 hours or 7.5 hours [Mt Char-
lotte employees] for each public holiday included in the base
rates prescribed in Clause 10).

(2) Rest Breaks
(a) Ten (10) consecutive hours rest, off duty, should be taken

between the work of successive days.
(b) Where overtime results in less than a ten (10) hour break

between finishing and re-commencing on successive days or
shifts, an employee will be released for ten (10) consecutive
hours off duty without loss of pay for the ordinary working
time occurring during such absence. Where an employee is

not required to attend for duty in order to take a ten (10) hour
rest break, there will be no loss of pay for ordinary working
time occurring during such an absence.

(c) If an employee resumes or continues work without a ten
(10) hour rest break, the employee shall be paid overtime rates
until a ten (10) hour rest break has occurred.

(d) Subject to paragraph (c) of subclause (4) of this clause,
where an employee (other than an employee engaged on con-
tinuous shift work), is called in to work on a Sunday or public
holiday preceding an ordinary working day, the employee shall,
wherever reasonably practicable, be given ten (10) consecu-
tive hours off duty before the employee’s usual starting time
on the next day.

(e) In the case of shift employees who rotate from one shift
to another, an eight (8) hour rest break shall apply in lieu of a
ten (10) hour break when overtime is worked for—

(i) The purpose of changing shift rosters.
(ii) Where a shift employee does not report for duty.

(iii) Where a shift is worked by arrangement between
the employees themselves.

(3) Recall To Work
When an employee is recalled to work after leaving the job,

(whether notified before or after leaving the site) the employee
shall—

(a) be paid for a minimum of four (4) hours at the appli-
cable overtime rate;

(b) except in unforeseen circumstances, not be required
to work the full four (4) hours if the work required
is completed within a shorter period; and

(c) the rest break provisions of this award shall not ap-
ply unless the employee is required to work the full
four (4) hours of the recall or where an employee is
recalled to work on more than one occasion during
the same off duty interval.
Where an employee has been recalled to work, and
is subsequently recalled to work within the same four
(4) hour period, no additional payment will apply to
second or subsequent callouts.

This subclause does not apply to any arrangement where
employees are customarily required to perform a task outside
of ordinary working hours.

(4) Engineering Employees Call-Out Practice
(a) Engineering employees will establish and maintain a

call-out roster in conjunction with Company representatives,
on each site, to accommodate all operating requirements.

(b) The employee on roster is responsible for the organisa-
tion of call-out coverage during an allocated period of the
roster.

Prior notification by the employee to the Company will be
provided if the employee is unavailable for coverage during a
period he/she is nominated on the roster.

(c) Where no employee is available for call-out coverage,
the Company will utilise a contractor to provide the appropri-
ate call-out coverage. If sufficient employees are not available
to service call-out requirements, contractors will be used to
supplement requirements.

(d) Employees will be entitled to payment only according
to subclause (4) hereof.

(5) Meal Allowance
Where prior notice of one shift has not been given, an em-

ployee required to work more than two (2) hours overtime,
which continues immediately following ordinary hours, shall
be paid $6.80 for a meal, unless a meal is provided by the
Company.

(6) Each Day Stands Alone
When an employee works overtime which continues beyond

midnight on any day, the time worked after midnight shall be
deemed to be part of the previous day’s work. In computing
any other unrostered overtime, each day shall stand alone.

15.—SHIFT WORK
(1) Continuous Shift Employees
The fortnightly rates prescribed in subclause 10(4) and

subclause 10(5) of this award include recognition for regu-
larly rostered shiftwork for continuous shift employees.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.1852

(2) Shift Rate Additions For Other Than Continuous Shift
Employees

Employees other than continuous shift employees who work
an afternoon or night shift will receive an additional payment
of $1.50 per hour worked on these shifts.

(3) Transfers Between Shift Rosters And Shift Changes
Employees may be required to transfer from day shift work

to any other shift, or from any other shift to day shift work.
Employees may be required to change rosters and shift panels
within a roster.

An employee will be given 48 hours notice of a change in
shift or roster panel or roster. Where notice has not been given,
the employee shall be paid overtime rates for time worked
during the 48 hours notice period.

(4) Short Term Shifts
Where a day employee is required to work shift work for an

agreed period of less than five (5) consecutive shifts, the em-
ployee will be paid at overtime rates.

If the short term shift continues beyond the planned period
of less than five (5) consecutive shifts, all consecutively worked
subsequent shifts shall be paid as normal afternoon or night
shifts.

The sequence of shifts shall not be deemed broken by rea-
son of the shifts not being worked on a weekend or public
holiday.

(5) Private Arrangements Between Employees
Private arrangements between employees to substitute for

each other in the coverage of shifts may be permitted so long
as health and safety standards are not compromised.

Approval of such arrangements by the Company is required.
Such arrangements will not result in additional cost or ad-

ministrative inconvenience to the Company.

16.—PAYMENT OF WAGES
(1) Payment Into Bank Account
Wages shall be paid fortnightly into a bank account nomi-

nated by the employee. The pay periods end on each alternate
Tuesday and wages shall be paid on the following Friday.

(2) Pay-Slip Advice
On or before payment of wages, the employee shall be is-

sued with a slip showing pay details, including all additional
payments and deductions made and superannuation contribu-
tions.

(3) Payroll Exceptions
Any error in an employee’s pay shall be adjusted, and on

request by the employee, be adjusted and payment made avail-
able within two (2) working days (Monday—Friday) by the
Company’s payroll section.

17.—LEAVE
(1) Personal Leave
(a) Personal leave is authorised leave and replaces the an-

nual leave and leisure day entitlements which previously
applied to employees subject to this award.

(b) Personal Leave Accrual
For surface day and non continuous shift employees, per-

sonal leave accrues at the rate of 32 days multiplied by 8 hours
per day which equals 256 hours per 12 months of continuous
service.

Surface Continuous shift employees accrue personal leave
at the rate of 37 days multiplied by 8 hours which equals 296
hours per 12 months of continuous service.

Where employees are engaged for part of a leave qualifying
period as continuous shift employees, the employees shall
accrue the leave entitlements increased on a pro rata basis to
equate to the entitlement applicable for continuous shift em-
ployees for the same period.

Underground employees who are rostered to work Monday
to Friday only shall receive personal leave at the rate of 25
days multiplied by 7.5 hours which equals 187.5 hours per 12
months of continuous service.

Underground maintenance employees who are rostered to
work 9 hour shifts over a 7 day period shall receive personal
leave at the rate of 25 days multiplied by 8 hours which equals
200 hours per 12 months of continuous service.

All other underground employees shall receive personal leave
at the rate of 30 days multiplied by 8 hours, which equals 240
hours per months of continuous service.

(c)Taking Personal Leave
(i) Mutual Obligations

The Company and employees have the respective
obligations to approve leave and clear leave entitle-
ments.
The granting and taking of Personal Leave will take
into account the operational needs of the Company.
Recognition will be given to the personal needs of
employees.

(ii) Splitting of Leave
By mutual agreement between the Company and em-
ployees, Personal Leave may be taken in two periods
per annum, with each period being at least one (1)
week or in periods of less than one (1) week with a
maximum of five (5) single days of leave in any one
(1) year.
However, a surface employee on day work may take
additional single days of leave by mutual agreement
between the Company and the employee, provided
this does not exceed 12 such days of leave in any
one year.
Single day absences may be taken on any shift (ie
day/afternoon/night shift) but only with adequate
notice and with the prior approval of the Company.

(iii) Clearing Entitlements
Personal Leave is to be taken within twelve months
of an entitlement to leave arising.
Notwithstanding the above, surface employees may
accumulate up to a maximum of 14 weeks and un-
derground employees may accumulate up to a
maximum of six (6) weeks untaken Personal Leave.
Employees with untaken leave in excess of these
maximums may be directed by the Company to take
Personal Leave at the Company’s discretion if a
mutually acceptable time period is not agreed.
Under special circumstances, approval may be given
by the Company to allow accruals in excess of the
above maximums, provided a commitment is given
by the employee to take leave at a specific future
period.

(d) Leave in Advance
An employee may take Personal Leave in advance of the

entitlement due in any year on a pro rata basis.
(e) Payment in Lieu of Personal Leave
Up to twelve (12) days per annum of Personal Leave enti-

tlements for surface employees and five (5) days per annum
of Personal Leave entitlements for underground employees is
encashable.

With the written consent of the employee, all or part of the
Personal Leave entitlements prescribed by this subclause may
be paid out to the employee in lieu of the employee proceed-
ing on leave. Payment will be at the rate the employee would
have received had the employee proceeded on such leave.

Payment made in lieu of Personal Leave being taken will
discharge the Company’s obligations to the employee to the
extent of the leave days paid out.

(f) Payment of Personal Leave
(i) An employee shall be paid for personal leave at the

fortnightly pay rate for the rostered hours that em-
ployee would have worked had the employee not
been on leave. Leave shall be paid in advance if re-
quested by an employee.
In addition, employees other than continuous shift
employees and piecerate employees, will receive a
17.5% leave loading.

(ii) Underground piecerate employees will be paid av-
erage earnings for Personal Leave. Provided an
amount as calculated on a pay by pay basis for each
employee from the date the employee commenced
working under a piecerate contract with the Com-
pany, using earnings from all sources in each pay
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period divided by the number of hours in which such
earnings were obtained is accrued against the Per-
sonal Leave entitlement for that pay. Provided further
that earnings in any pay period where the employee
lost rostered time due to unauthorised absences will
be calculated at the base hourly rate earnings
(subclause 10(4) of this award) for the hours actu-
ally worked in the pay period.

(iii) Periods of Personal Leave of less than the rostered
hours of work per week for an individual employee
will be paid at the base rate.

(g) Temporary Shut-down
Following consultation with the employees concerned, the

Company may close down part or all of its operations for a
period of time. Affected employees may take Personal Leave
due at that time to cover the shut-down period.

Where an individual has insufficient entitlements or chooses
not to take Personal Leave the employee will be offered alter-
native duties without loss of any benefits or may choose to
take leave in advance or leave without pay to cover the shut-
down period.

(h) Payment on Termination
On termination from the Company an employee will receive

payment in accordance with paragraph (f) of this subclause in
lieu of Personal Leave entitlements.

If an employee has less than twelve (12) months service pro
rata payment for the period of service will be made.

If an employee is dismissed for misconduct, no payment of
pro rata Personal Leave entitlements will be made.

The value of any Personal Leave taken in advance of enti-
tlements will be deducted from an employee’s termination pay.

(i) Non Accrual of Personal Leave
Entitlements to Personal Leave do not accrue during peri-

ods of unauthorised absence. Personal Leave shall accrue
during periods of Workers Compensation, but the accrual en-
titlements will only occur during the first twenty six (26) weeks
of any fifty two (52) week period of Workers Compensation.

(j) Public Holiday Falling During a Period of Personal Leave
If any of the holidays prescribed in Clause 18—Public Holi-

days of this award fall during a period of Personal Leave and
on a day which would otherwise be an ordinary working day
for the employee, the day shall be treated and paid for as a
public holiday and not as a Personal Leave day.

(k) Sickness During Personal Leave
An employee who within fourteen(14) days of resuming

work following a period of Personal Leave, produces to the
Company a certificate from a qualified medical practitioner
stating that, during the period of leave, the employee was con-
fined at home or to a hospital for a period of at least seven (7)
consecutive days for a reason which, if the employee had not
been on Personal Leave, would have entitled the employee to
sick leave, the employee shall be deemed to have been absent
from work through sickness and shall be entitled to have the
period of Personal Leave during which the sickness occurred,
converted to Sick Leave.

An employee to whom this paragraph applies shall take a
period of substituted leave at a time convenient to the Com-
pany. The leave loading shall not apply to the time in lieu.

(2) Sick Leave
The intent of the parties in implementing the provisions of

this subclause is to provide employees with improved sick
leave provisions. Additionally, the parties are committed to
ensuring that sick leave is used only for genuine absences
arising from illness or injury. The Scheme provides 24 hour
per day cover 365 days per year to enable employees to main-
tain a reasonable standard of living in the event of a long term
illness or injury. This Scheme is designed to provide all em-
ployees with a continuous entitlement to paid sick leave for
up to two (2) years for any one illness or injury.

(a) Sick Leave Entitlement
Employees who are injured or suffer an illness, excluding

incidents covered by Workers Compensation, which prevents

them from reporting for duty are entitled to the following sick
leave—

(i) First Eight (8) Hours Sick Leave Entitlement
For the first eight (8) hours of sick leave absence
(7.5 hours for Mt Charlotte employees) in any “year
of service”, the employee’s fortnightly pay or pays
will be reduced by eight (8) hours (7.5 hours for Mt
Charlotte employees). However, payment for these
eight (8) hours (7.5 hours for Mt Charlotte employ-
ees) is built into an employee’s classification rate of
pay, which will be paid in equal instalments over
that year of service.

(ii) Year of Service
A “year of service” for the purpose of this clause
will be individual employee employment anniver-
sary date.

(iii) Sick leave Entitlement After the First Eight (8) Hours
(a) If the first injury or illness occurrence in any

year of service requires sick leave in excess
of the eight (8) hours (7.5 hours for Mt Char-
lotte employees) provided in paragraph (a)(i)
above, the employees shall be entitled, for the
next 29 calendar days, to be paid the base rate
of pay as prescribed in Clause 10.—Employee
Earnings for each rostered working hour ab-
sent on sick leave.

(b) If the eight (8) hours sick leave (7.5 hours for
Mt Charlotte employees) referred to in para-
graph (a)(i) above has been utilised in any year
of service, an employee requiring sick leave
for any subsequent illness or injury shall be
entitled, for 30 calendar days from the time of
the occurrence, to be paid the base rate of pay
as prescribed in Clause 10.—Employee Earn-
ings for each rostered working hour absent on
sick leave.

(iv) Sick Leave Entitlement After Thirty (30) Calendar
Days
Should an employee require further sick leave in ex-
cess of sick leave provided by paragraphs (a)(i) and
(a)(iii) for the same injury or illness, the employee
shall receive 75% of the employee’s total earnings
for the previous twenty six (26) pay periods divided
by 364 or an equivalent proportion of this calcula-
tion if an employee has not worked the previous 26
pay periods, for each calendar day that the employee
is on sick leave.
The payments under this paragraph are subject to
the following conditions—
(a) Maximum Benefit Period 23 months
(b) Limit of Monthly Benefit to

Individual Employees $5,000 per month.
(b) For an employee to qualify for the benefits of subclause

(a) of this clause, each employee must on each occasion of
injury or illness—

(i) Notify the employer as early as possible prior to the
commencement of the rostered shift that the em-
ployee is unable to attend due to sickness or injury
and the expected duration of the absence.
Provide a medical certificate or such proof of sick-
ness or injury as the Company may reasonably
require, immediately upon returning to work. This
medical certificate or other such proof of sickness
or injury is to be accompanied by a completed Ap-
plication for Sick Leave form.

(c) An employee may elect to have paid out (if not already
paid out) any sick leave accrued prior to the implementation
of the Sickness and Accident Scheme. Alternatively this enti-
tlement will be paid out on termination. This entitlement will
be paid out in all circumstances at the employee’s classifica-
tion and pay rate as applied on 9 July 1997.

(d) The provisions of this Clause do not apply to casuals.

(3) Long Service Leave
(a) The Long Service Leave provisions published in

Volume 73 of the Western Australian Industrial Relations
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Gazette commencing at page one are deemed to be part of this
award. To the extent of any inconsistency arising between this
award, and the terms of the Long Service Leave General Or-
der, this award shall prevail. Should the Long Service Leave
General Order be abolished, the terms of this award shall pre-
vail over the Long Service Leave Act 1995, to the extent of
any inconsistency.

(b) An employee who commenced with the Company prior
to 1 October 1976 shall be entitled to leave calculated on the
basis of thirteen (13) weeks leave for each completed fifteen
(15) years of service.

(c) For each completed year of service, commencing on or
after 1 October 1976, an employee shall accrue Long Service
Leave on the basis of thirteen (13) weeks leave for ten (10)
years service.

(d) For service after 1 October 1976, and where an employee
has completed at least ten (10) years service with the Com-
pany, the amount of Long Service Leave shall be thirteen (13)
weeks leave after the initial ten (10) years completed qualify-
ing service.

(e) Where an employee has previously qualified with the
Company for Long Service Leave following the initial quali-
fying period, the employee shall have an entitlement to a
second period of Long Service Leave of 13 weeks at the com-
pletion of the second qualifying period.

(f) At the completion of twenty (20) years service with the
Company, an employee shall qualify for an additional period
of thirteen (13) weeks Long Service Leave after the comple-
tion of the twenty seventh (27th) year of employment, and for
the completion of each subsequent seventh (7th) year thereaf-
ter.

(g) On the termination of employment because of death or
for reasons other than dismissal due to serious misconduct,
an employee shall have an entitlement to Long Service Leave
in the same proportion as provided by this subclause.

(h) Where an employee has completed at least three (3) years
service but less than ten (10) years and employment is termi-
nated;

(i) by death of the employee;
(ii) by the Company for any reason other than serious

misconduct; or
(iii) by the employee due to personal sickness or injury

or domestic or other pressing necessity where such
is of a nature to justify termination or, in the event
of a dispute, is in the opinion of the Western Aus-
tralian Industrial Relations Commission of a nature
to justify termination.
The employee (or the employee’s Estate) shall be
paid pro rata long service leave. The amount of leave
shall be the proportion of 13 weeks leave after a
qualifying period of ten (10) years service, in rela-
tion to the number of completed years of service with
the Company.

(i) Payment of Long Service Leave for other than piece work
employees, shall be paid at the base rate applicable at the time
of taking the leave. Payment for piecework employees shall
be at the average weekly earnings, of the employee, based on
the 6 fortnightly pay periods prior to commencing on leave.

Employees shall be paid the same average weekly earning
rate (determined when the first week of a long service leave
entitlement is taken) for each week of the 13 week long serv-
ice leave entitlement, regardless of when the leave is taken.

(j) An employee continuing in the employ of the Company
may make written application to forgo their entitlement to
long service leave for payment in lieu thereof.

(4) Bereavement Leave
Where approval is obtained from the Company, an employee

(other than Casual) may be absent from his/her employment
for the purpose of attending or arranging a funeral for a maxi-
mum of three (3) days leave at the base rate on each occasion.

The production of satisfactory evidence of the death of the
employee’s wife, husband, father, mother, brother, sister, child
or close relative may be required on each application for leave.

Parents, siblings and offspring are deemed to include rela-
tives in-law, de facto relations and step relatives.

(5) Jury Service
Provided the Company is advised of a requirement to at-

tend, an employee may attend for jury service. The Company
shall pay the difference between the amount paid by the court
to the employee, and the amount that employee would have
received at the fortnightly pay rate had the employee been at
work.

(6) Parental Leave
(a) Definitions

(i) “Adoption” in relation to a child, is a refer-
ence to a child who: is not the natural child or
the step-child of the employee or the employ-
ee’s spouse; is less than five (5) years of age;
and has not lived continuously with the em-
ployee for six (6) months or longer.

(ii) “Continuous Service” means service under an
unbroken contract of employment and in-
cludes: any period of parental leave; and any
period of leave or absence authorised by the
Company.

(iii) “Expected date of birth” means the day certi-
fied by a medical practitioner to be the day on
which the medical practitioner expects the
employee or the employee’s spouse, as the
case may be, to give birth to a child.

(iv) “Parental leave” means leave provided for by
this subclause.

(v) “Spouse” includes a de facto spouse.
(b) Entitlement to Parental Leave

(i) Subject to paragraphs (c), (d) and
subparagraph (i) of paragraph (e) hereof, an
employee, other than a casual employee, is
entitled to take up to fifty two (52) consecu-
tive weeks of unpaid leave in respect of—

(aa) the birth of a child to the employee or
the employee’s spouse; or

(bb) the placement of a child with the em-
ployee with a view to the adoption of
the child by the employee.

(ii) An employee is not entitled to take parental
leave unless the employee—

(aa) has, before the expected date of birth
or placement, completed at least twelve
(12) months’ continuous service with
the Company; and

(bb) has given the Company at least ten (10)
weeks written notice of the employee’s
intention to take the leave.

(iii) An employee is not entitled to take parental
leave at the same time as the employee’s
spouse but this provision does not apply to
one (1) weeks parental leave—

(aa) taken by the male parent immediately
after the birth of the child; or

(bb) taken by the employee and the employ-
ee’s spouse immediately after a child
has been placed with them with a view
to their adoption of the child.

(iv) The entitlement to parental leave is reduced
by any period of parental leave taken by the
employee’s spouse in relation to the same
child, except the period of one (1) weeks leave
referred to in subparagraph (iii) hereof.

(c) Maternity Leave to Start Six (6) Weeks Before Birth
A female employee who has given notice of her in-
tention to take parental leave, other than for an
adoption, is to start the leave six (6) weeks before
the expected date of birth unless in respect of any
period closer to the expected date of birth a medical
practitioner has certified that the employee is fit to
work.

(d) Medical Certificate
An employee who has given notice of his/her inten-
tion to take parental leave, other than for adoption,
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is to provide to the Company a certificate from a
medical practitioner stating that the employee or the
employee’s spouse, as the case may be, is pregnant
and the expected date of birth.

(e) Notice of Spouse’s Parental Leave
(i) An employee who has given notice of his/her

intention to take parental leave or who is ac-
tually taking parental leave is to notify the
Company of particulars of any period of pa-
rental leave taken or to be taken by the
employee’s spouse in relation to the same
child.

(ii) Any notice given under subparagraph (i)
hereof is to be supported by a statutory decla-
ration by the employee as to the truth of the
particulars notified.

(f) Notice of Parental Leave Details
(i) An employee who has given notice of his/her

intention to take parental leave is to notify the
Company of the dates on which the employee
wishes to start and finish the leave.

(ii) An employee who is taking parental leave is
to notify the Company of any change to the
date on which the employee wishes to finish
the leave.

(iii) The starting and finishing dates of a period of
parental leave are to be agreed between the
employee and the Company.

(g) Return to Work After Parental Leave
(i) On finishing parental leave, an employee is

entitled to the position, which the employee
held immediately before starting parental
leave.

(ii) If the position referred to in subparagraph (i)
hereof is not available, the employee is enti-
tled to an available position—

(aa) for which the employee is qualified;
and

(bb) that the employee is capable of per-
forming,

most comparable in status and pay to that of
his/her former position.

(iii) Where, immediately before starting parental
leave, an employee was acting in, or perform-
ing on a temporary basis the duties of, the
position referred to in subparagraph (i) hereof
that applies only in respect of the position held
by the employee immediately before taking
the acting or temporary position.

(h) Effect of Parental Leave on Employment
Absence on parental leave—

(i) does not break the continuity of service of an
employee; and

(ii) is not to be taken into account when calculat-
ing the period of service for the purpose of
this award.

18.—PUBLIC HOLIDAYS
(1) Observed Public Holidays
The following days or the days observed in lieu will be al-

lowed as holidays, without deduction of pay, namely—
Christmas Day Good Friday
Boxing Day Easter Monday
New Years Day Anzac Day
Australia Day Foundation Day
Labour Day Sovereigns Birthday

Provided that another day may be taken as a holiday by
arrangement between the parties in lieu of any of the days
named.

When any of the named days falls on a Saturday or a Sun-
day the holiday shall be observed on the next succeeding
Monday and when Boxing Day falls on a Sunday or a Mon-
day the holiday will be observed on the next succeeding
Tuesday. In each case the substituted day will be a holiday

without deduction of pay and the day for which it is substi-
tuted will not be a holiday.

(2) Shift employees shall attend for work when rostered for
duty on any of the above holidays.

(3) Absences on Work Days Before and After Holidays
An employee who is absent from work for more than four

(4) hours without leave and without reasonable excuse on the
working day preceding or following a day observed as a holi-
day pursuant to this clause, is not entitled to payment for that
holiday.

19.—WORK CONDITIONS
(1) Work Clothing
On engagement the Company will supply each employee

with three (3) sets of work clothing and one (1) set of safety
footwear appropriate to the work location in which the em-
ployee is engaged.

Replacement sets of clothing and footwear thereafter will
be available from the Company on production of evidence of
fair wear and tear.

The laundering and repair of clothing is the responsibility
of the employee.

(2) Crib Places
(a) Surface

When the number of employees employed exceeds
ten (10) the Company will provide a fit and proper
crib room. The Company shall furnish crib rooms
with seats and tables, a vermin proof and ventilated
cupboard for crib storage and supply boiling water
at meal times.

(b) Underground
The Company will provide suitable crib rooms un-
derground where employees can eat their meals. The
location and number of crib rooms will be negoti-
ated between mine management and employees on
an ‘as required’ basis, however generally the intent
will be to provide crib rooms within reasonable dis-
tance of all current work areas.
Mine management will ensure that these crib rooms
at the mine are—

(i) maintained in a clean and dry condition
(ii) well ventilated

(iii) have adequate seating, tables, hand washing
and refuse disposal facilities

(iv) fitted with other facilities such as refrigera-
tors, food warmers and hot water urns as
deemed appropriate for each individual crib
room.

Mine management will ensure refuse removal and
disposal from the mine.

(3) Protective Clothing
Employees in very wet places shall be provided with suit-

able protective clothing and footwear.
Rubber gloves will be provided for employees handling

cyanide, xanthates, corrosive acids or similarly harmful ma-
terials.

Suitable protective clothing shall be provided for employ-
ees coming into contact with quick lime, corrosive acids, hot
slag or similarly harmful materials.

Employees working in all milling operations and in all other
areas of high noise and/or danger to eyes will be provided
with ear protection and safety glasses.

Employees will wear all protective clothing and footwear
in the circumstances and for the purpose for which it is pro-
vided at all times.

20.—REDUNDANCY
The Company will make every effort to avoid the need to

make employees redundant. However, if the Company can
not make alternative arrangements and it becomes necessary
to make redundant any employee, the following provisions
will apply.

(1) Definitions
(a) “Redundancy” arises where a job performed by an

employee of the Company becomes surplus to
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requirements. An employee will be considered to
have been made redundant when his/her employment
is terminated for reasons arising out of—

(i) technological change;
(ii) a takeover or a merger;

(iii) reorganisation of work practices;
(iv) reorganisation of the Company’s production

process; or
(v) closure of any part of any of the Company’s

operations.
(b) “Employee” will, for the purpose of the redundancy

agreement, include only those employed under a
permanent full-time or part-time contract of employ-
ment.

(2) Transfer To A Position Elsewhere In The Company
Following notification of redundancy, the Company will

make every effort to find alternative employment within the
scope of the employee’s present classification.

An employee will not be considered to have been made re-
dundant if an employee is transferred or offered to be
transferred to another similar position or occupation (to that
in which the employee was engaged at the date of transfer or
offer of transfer) within the Company’s Kalgoorlie-Boulder
operations.

(3) Redeployment To An Alternative Position In The Com-
pany

(a) Upon mutual agreement between the Company and
the employee, the Company may retrain the em-
ployee in another classification of work relevant to
the Company’s operations.

(b) An employee who receives notice of redundancy will
not be considered to have been made redundant if,
during the notice period, the Company redeploys or
offers to redeploy that employee to an alternative
position or occupation.

(c) An employee who is subject to and has received
notice of redundancy may elect to terminate his/her
employment regardless of a Company offer to be
redeployed.

(d) An employee who accepts redeployment may, within
a three (3) month period in the new position, elect to
terminate his/her employment in accord with the
original notice of redundancy.

(e) Where employees are offered and accept redeploy-
ment to an alternative classification to that they were
employed in, prior to announcement of the redun-
dancy programme, then these employees may apply
for future vacancies in their chosen classification as
they arise.

(4) Notice Of Redundancy
(a) Unions

Whenever it becomes necessary for the Company to
make employees redundant, the Company will give
written notice of its intention to do so to the Union(s)
concerned.
Such notification will state the reason for the intended
action and the number and classification of employ-
ees likely to be involved.
The minimum period of such notice will be one (1)
month before termination notices are issued to indi-
viduals.

(b) Employees
The Company will give each employee to be declared
redundant one (1) months notice of termination.
Subject to notice required under Clause 8.—Con-
tract of Employment of this award, and otherwise
with the consent of the Company, the employee may
elect to terminate at any time during the notice pe-
riod and the redundancy payments will apply.
The Company may, however, request personnel in-
volved in essential services to remain throughout the
notice period.

(5) Selection Of Employees Subject To Redundancy
In the event of surplus employees remaining, after all alter-

native employment opportunities within the Company have

been exhausted, the Company will reduce employee numbers
by—

(a) Calling for and considering volunteers from employ-
ees in the affected classifications, as appropriate; or

(b) Allowing an employee who would otherwise be de-
clared redundant to obtain the position of an
employee who elects to leave the Company, where
the first mentioned employee has the necessary skills
and qualifications to carry out the position becom-
ing vacant.

In the event of the above procedures not fulfilling
the Company’s requirements to reduce employee
numbers, the remaining redundancies will be deter-
mined after full consideration by the Company of
each employee’s employment record, including such
factors as—

(i) qualifications and other expertise;

(ii) attendance record;

(iii) suitability for other employment; and

(iv) length of service.

All factors being equal, the “last on first off” princi-
ple will then apply.

(6) Redundancy Grievances

Should it be considered by an employee that he/she has been
unfairly treated by being selected for redundancy, the employee
or Union will advise the Company to that effect within five
(5) working days from the day redundancy notices were is-
sued.

The Company will then discuss the circumstances of the
redundancy with the Union and, in the event of disagreement,
the Western Australian Industrial Relations Commission will
be advised within two (2) weeks of the day upon which the
notice was issued.

Where the Company is advised by a Union that it believes a
worker has been unfairly treated and agreement is reached
between the Company and the Union, or the Western Austral-
ian Industrial Relations Commission determines, the worker
will be reinstated in employment without loss of benefits and
earnings.

(7) Redundancy Payments

Employees made redundant shall receive the following pay-
ments—

(a) In addition to the notice requirement in paragraph
(4)(b), if the employee is less than 45 years of age, 4
weeks pay at the employee’s base rate.

If the employee is 45 years of age or older, 8 weeks
pay at the employee’s base rate.

(b) For each year of service or part thereof pro rated on
a complete month of service basis, 3 weeks pay at
the employee’s base rate of pay. There will be no
limit to the number of weeks pay.

(c) Payment of accrued and pro rated personal leave on
departure at the base hourly rate as prescribed in
subclause 10(4) of this award, plus 17.5% personal
leave loading on pro rata personal leave to all em-
ployees other than underground employees working
under a system of payment by results. For these
employees, accrued and pro rata personal leave shall
be paid at the average earnings of the employee over
the last six (6) fortnightly periods.

(d) Payment of sick leave credits if applicable.

(e) Employees with service in excess of three (3) years
will receive payment of Long Service Leave on a
pro rata basis. Contract employees will receive this
payment based on average contract earnings.

(f) Employees will be reimbursed for relocation ex-
penses up to $1,320.00 for employees with
dependants(s) and $660.00 for employees without
dependent(s). An employee must submit proof of
expenses (ie invoice or receipt) within a reasonable
period of time in order to receive this benefit.
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(8) General Procedure
The following procedure outlines the general steps to be

followed covering redeployment, retraining and redundancy—
(a) The Company will advise all Unions of the forth-

coming redundancies.
(b) A meeting between the parties will be held to dis-

cuss details of the redundancies.
(c) Employment opportunities will be identified inter-

nally and externally, including information from
Centrelink, Unions and Company vacancies.

(d) Counselling will be arranged for interested employ-
ees covering—

(i) Centerlink, skills possessed by employees,
employee interests and aspirations, job mar-
ket opportunities, social security benefits and
Centrelink assistance.

(ii) Financial counselling, superannuation and
personal finances.

(iii) Union advice to members.
(e) Selection of employees for redeployment to internal

vacancies.
(f) Development and implementation of retraining plans

mutually agreed between the Company and indi-
vidual employees.

(g) Modify schedules regarding those employees sub-
ject to redundancy and advise all parties as
appropriate.
The timing of notices to employees of redundancy
will remain in accordance with subclause (4) hereof.

21.—CONSULTATION ARRANGEMENTS
Consultative committees will be established by the parties

appropriate to the size, structure and needs of the enterprise.
Committee composition will be approximately equal num-

bers of Company representatives and employee representatives
but may involve any KCGM employee who can contribute
constructively to the matter under consideration.

Matters raised by the Committees consistent with Clause
6.—Aims of Award and Clause 7.—Principles of Award of
this award, may be processed through the consultative com-
mittee. Results of this consultative process will be
communicated to KCGM management.

Consultative arrangements covering Training are prescribed
in subclause (1) of Clause 23.—Training of this award.

22.—EMPLOYEE RELATIONS PRACTICES
(1) Resolution Of Disputes

(a) The parties agree that open communication is fun-
damental to sound employee relations. The resolution
of disputes procedure has been agreed by the parties
to enable potential disputes to be resolved amicably,
without loss of wages or production. It is the desire
of the parties to make strikes unnecessary and to limit
stop work meetings.
In the interest of sound employee relations, the most
effective way to resolve problems including ques-
tions, disputes or difficulties arising under this award,
is to communicate and seek solutions at the level at
which problems occur.

(b) It is agreed that no industrial stoppages, bans or limi-
tations will occur until the full extent and completion
of the resolution of disputes procedure which fol-
lows—

(i) An employee or group of employees will
firstly refer any grievance to their supervisor
who will attempt to resolve the matter expe-
ditiously, and within a mutually agreed time
frame.

(ii) If the matter is not resolved, the supervisor
will refer it to the site superintendent, and the
employee(s) to the employee representative
and/or union official, and/or the site superin-
tendent.

(iii) If the site superintendent is unable to resolve
the dispute it will be referred to the relevant
manager for discussion and resolution.

(iv) If after referral at the operations manager
stage, the matter remains unresolved, a three
(3) working day cooling off period shall ap-
ply. Either party will give the other notice of
their intentions in writing during the cooling
off period.

(v) The dispute shall be referred to the Western
Australian Industrial Relations Commission,
provided that the persons involved in the ques-
tion, dispute or difficulty shall confer among
themselves and make reasonable attempts to
resolve questions, disputes or difficulties be-
fore taking those matters to the Commission.
At any stage either party may request the is-
sues in dispute to be reduced to writing and,
subsequently, for the resolution of any matter
to be committed to writing.

(2) Counselling Practice
Acts or omissions by employees which breach Company

standards or rules will be subject to routine counselling. With-
out limiting the process considered appropriate by site
supervision, the following general practice will apply—

(a) The supervisor will counsel the employee, making
clear to the employee—

(i) The behaviour which is unacceptable;
(ii) The reason the behaviour is unacceptable; and

(iii) The consequences if such behaviour is re-
peated.

(b) In the event that unacceptable behaviour has been
repeated or a breach of other standards or rules oc-
curs, the supervisor may again counsel the employee
or take such other corrective action as necessary to
prevent a recurrence of the behaviour.

(c) Gross misconduct, serious neglect of duty or other
acts or omissions of a serious nature will be dealt
with in accordance with subclause (3) hereof.

(3) Disciplinary Practice
(a) Where the discipline procedure is intended to be in-

voked the employee(s) concerned shall have the right
to seek assistance from another employee, a shop
steward or Union.

(b) Disciplinary action may include written reprimands,
suspension without pay, or termination of employ-
ment. Other forms of disciplinary action relevant to
the circumstances may be applied.

(c) A written warning shall describe the nature of the
complaint or misconduct and the standards which
are expected of the employee. It shall also reflect
the steps which have been agreed and which the
Company believes are required to ensure that no fur-
ther re-occurrence of the complaint occurs. Where
appropriate a review period shall be determined,
appropriate to the nature of the conduct complained
of.
The employee shall be given the opportunity to sign
the written warning, and to make comments regard-
ing acceptance or otherwise of the warning.

(d) If in the Company’s opinion dismissal is warranted,
the Union, of which the employee is a member, shall
be advised of the Company’s decision to terminate.

(4) Employee Representatives
An employee who is elected to the position of employee

representative (eg shop steward) shall be recognised by the
Company upon correct notification.

Where it is consistent with the spirit of this award, and where
consistent with subclause (1) hereof, an employee representa-
tive may, during working hours assist with the resolution of
issues and attend meetings dealing with Company issues au-
thorised by the Company.

An employee representative shall be allowed reasonable
access to Company communications where required for the
resolution of issues.

Employee facilities which have been provided shall not be
withdrawn during the currency of this award.
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(5) Union Officials Interviewing Employees

Consistent with the terms of the Labour Relations Legisla-
tion Amendment Act 1997 and s.23(3)(c)(iii) of the Industrial
Relations Act a representative of the Union shall not exercise
the rights under this clause with respect to entering any part
of the premises of the employer unless the employer is the
employer or former employer of a member of the Union.

(a) A duly accredited representative of a Union shall be
permitted to enter the workplace at which a member
of that Union is employed or was employed and may
only deal with an industrial matter involving that
member.

(b) Union officials will advise the Superintendent or the
Superintendent’s nominee of their intention to visit
site or interview employees and approval for such
visits or interviews will not be unreasonably with-
held.

(c) Union officials will observe at all times the security
and safety requirements and procedures of KCGM.

(6) Time And Wages Records

(a) The Company shall keep a time and wages record
showing the name of each employee, whose employ-
ment is regulated by this award, the employees
classification, hours worked each week and the wages
and other payments paid each pay period. Such
records shall be retained for not less than seven years
after it was made.

(b) The time and wages records shall be open for in-
spection by the representative of the organisation of
employees authorised for the purpose of inspection
in accordance with the rules of the organisation, party
to this award, during the usual office hours at the
Company’s office or other mutually convenient place
and the union representative can take photocopies
or other extracts.

(c) The employer may refuse the representative access
to the records if—

(i) the employer is of the opinion that access to
the records by the representative of the organi-
sation would infringe the privacy of persons
who are not members of the organisation; and

(ii) the employer undertakes to produce the
records to an Industrial Inspector within 48
hours of being notified of the requirement to
inspect by the representative.

23.—TRAINING

The parties to this award recognise that in order to increase
efficiency, productivity and international competitiveness of
the enterprise, a significant commitment to training and skill
development is required. All parties commit themselves to—

• developing a highly skilled and flexible workforce;
and

• providing employees with career opportunities where
possible through appropriate training to acquire ad-
ditional skills.

It is incumbent on all employees to pursue the acquisition
of these additional skills and to maintain their skills and com-
petence to the respective training standards required.

Training programmes shall be put in place which recog-
nise—

• the current and future skill needs of the enterprise;

• the size, structure and nature of the operations of the
enterprise;

• the need to develop skills relevant to the enterprise
and employees of the Company covered by this
award; and

• industrial relations and trade union training courses.

Employees can apply for and may attend training courses
which are appropriate to the skills necessary to meet their
perceived training needs.

(1) Consultation
A joint consultative committee shall be established and will

have a specific consultative role covering—
(a) The formulation of a training programme and avail-

ability of training courses and career opportunities
to employees based on the classification structure in
this award;

(b) The dissemination of information on the training
programme and availability of training courses and
career opportunities to employees;

(c) The recommending of individual employees for
training and reclassification contingent upon such
additional training being required by the Company;
and

(d) Monitoring and advising management and employ-
ees regarding the ongoing effectiveness of the
training and the Skills Training Code of Practice in
achieving the mutual benefits of the classification
structure for both employees and the Company.

(2) Pay And Costs During Training
(a) Training During Rostered Working Hours

Where an employee undertakes training required by
the Company according to its skills formation pro-
gramme, that training may be undertaken either on
or off the job.
If the training is undertaken during rostered work-
ing hours, the employee concerned shall not suffer
any loss of pay.

(b) Training Outside of Rostered Working Hours
(i) Where training in areas specified by KCGM

is mandatory, and is only available outside of
rostered working hours, due to circumstances
beyond the Company’s control, employees
shall be paid at overtime rates for attendance
at the course.

(ii) Where training specified by KCGM is not
mandatory and is only available outside of
rostered working hours due to circumstances
beyond the Company’s control, employees
will be paid at the base rate for the time spent
attending such training courses.

(iii) Employees shall obtain necessary approval
from KCGM prior to commencing a course.

(c) Reimbursement of Training Costs
Any costs directly associated with standard fees for
prescribed courses and prescribed textbooks incurred
with the undertaking of training shall be reimbursed
by the Company upon production of evidence of such
expenditure. Reimbursement shall be on an annual
basis, subject to the presentation of reports of satis-
factory progress.
Travel costs incurred by an employee undertaking
training, which exceed those normally incurred in
travelling to and from work, may be reimbursed by
the Company.

(3) Optional Training Opportunities
The Company, at its discretion, may allow training oppor-

tunities to employees in areas outside of the classification and
career structures in this award. The Company will not direct
employees to attend such courses and it is voluntary for the
employee to do so.

This will be offered to individuals, who show potential for
promotion into positions outside the career structure, as ca-
reer development of their own choosing. Such training may
fall outside of ordinary working hours, in which case will only
be paid ordinary hourly rates should an employee choose to
attend.

SKILLS & TRAINING CODE OF PRACTICE
1. PURPOSE
The Skills & Training Code of Practice is intended to pro-

vide practical guide-lines at enterprise level and must be used
in conjunction with the KCGM Award. It is expected that this
code of practice will be amended and expanded, as needs arise,
for the adoption of preferred methods in handling issues.
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2. TRAINING
In conjunction with the respective Training Committees, the

Company will develop a training programme consistent with
the requirements of the KCGM Award.

A separate Training Committee shall be established for the
Mt Charlotte operation and the Mineral Processing depart-
ment.

Each committee shall consist of a superintendent, training
officer and two site union representatives.

3. OCCUPATIONAL HEALTH & SAFETY SKILLS &
TRAINING

Occupational Health and Safety Skills are considered basic
duties of care by the Parties and will not influence classifica-
tion determination. Training to impart such skills will be
provided as required to ensure high occupational health and
safety standards and practices in the Company.

4. CLASSIFICATION DEFINITIONS
4.1.1 The following definitions outline the skills and train-

ing standards and broad areas of work associated
with the classifications outlined in the KCGM Award.
The definitions recognise national standards (exist-
ing and future) set by the National Training Board
and other standards recognised and accredited in
Western Australia by the state training authority.
In the absence of external standards, the Training
Committees will define and recommend standards
to management.

4.1.2 Classifications are based on the progressive acquisi-
tion of skills and form the career path which
determines the pay rate structure.
Where external standards exist, the state training au-
thority and accredited training providers will be
utilised, as required, to determine the appropriate
credits or exemptions which will be given for train-
ing already completed, or experience and skills
already obtained.
Where external standards do not exist, the provisions
of this code of practice will apply.

4.1.3 Reclassification on the basis of competencies ob-
tained through means other than training accredited
by the state training authority will be subject to the
testing and competency standards set down and rec-
ognised in Western Australia by the state training
authority.
Where such standards do not exist, KCGM testing
and competency standards will apply as agreed by
the Training Committees.
The following information defines the typical work
and skills associated with the primary work func-
tions and skills streams commonly understood
through the organisation of work in KCGM. This
presentation should be viewed—

4.1.3.1 as primary specialisations useful for under-
standing the deployment of employees and
does not denote in any way a restriction to
employees performing work outside these skill
streams which is peripheral and incidental to
their work and within their competence.

4.1.3.2 as categories of skills an employee possesses
which are relevant to the deployment of em-
ployees, classification determination and the
description and recording of skills.

4.2 UNDERGROUND MINERS
The following grades outline the general range of Under-

ground Mining skills associated with each grade as indicated
in the classification structure. Specific definitions of these dis-
crete areas of skill may be seen in the following documents
which are deemed part of the Skills & Training Code of Prac-
tice—

• Piece rate agreements,
• Underground Mining Standards,
• Training and certification manuals.

GENERAL DEFINITION
Shall mean an employee engaged primarily on work in the

underground mining operation undertaking tasks which the
employee is competent and trained to perform effectively, ef-
ficiently and safely.

Underground Miners will be required to carry out machin-
ery repair tasks requiring the use of hand tools for the
performance of mechanical functions. Such employees will
be permitted to perform such tasks to their level of compe-
tence and training and where it is safe to do so. Ordinarily a
Miner will be expected to perform tasks competently to the
standard of an Engineering Employee Level II— C12 (ie trade
assistant level).

GRADE RANGE OF SKILLS
Underground Miner Grade 1 Labourer

Sampler
Surface Toolie
Surface Cleaner
Lamp Room Attendant

Underground Miner Grade 2 Braceman
Platman
Underground Crusher

Operator
Skipman
Popperman
Hoist Driver
Elphbus Driver
Service Loader Operator
Sanitary Man

Underground Miner Grade 3 Construction
Mechanical Popperman
Cable Bolt Operator
Grader Operator
Development Powder

Monkey
Stope Powder Monkey

(S/R)
Stope Powder Monkey

Underground Miner Grade 4 Development Diesel
Loader Operator
Diesel Truck Operator
Machine Miner
Long Hole Driller
Mechanical Rock Bolter

Operator

Underground Miner Grade 5 Production Diesel
Loader Operator

Hydraulic Jumbo
Operator

4.3 PROCESS OPERATORS
GENERAL DEFINITION
Shall mean an employee classified as such and who is en-

gaged primarily on mineral processing work in the Company’s
Processing Plants.

Subject to specific definitions, Grades are determined by
employees acquiring the skills to competently operate func-
tional areas of the respective processing plants.

Due to the diversity in size and technology of the Compa-
ny’s ore processing plants, detailed task requirements vary
from plant to plant. Work and training requirements for each
plant are consequently contained in operator training and
skills manuals at each site which are deemed part of the Skills
& Training Code of Practice.

The Company’s Ore Processing Plants include the follow-
ing functional areas—

• Crushing
• Grinding
• Roasting
• Flotation (may include filtration)
• Leaching (may include CIL or CIP)
• Services (may include reagents, tailings dam,

concentrate transfer, bore line and
other such services)
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Included in all Process Operator classifications will be the
requirement to —

4.3.1 Carry out machinery repair tasks requiring the use
of hand tools for the performance of mechanical
functions. Such employees will be permitted to per-
form such tasks to their level of competence and
training and where it is safe to do so. Ordinarily an
Operator will be expected to perform tasks compe-
tently to the standard of an Engineering Employee
Level II—C12 (ie trade assistant level).

4.3.2 Operate trucks and mobile plant and other equip-
ment in the course of carrying out the work of the
classification.
Where the concept of skills as defined by, for exam-
ple “Plant Areas”, is not considered by the Company
to be appropriate for a particular plant operation, the
Company will exercise its discretion to establish clas-
sifications on an alternative basis. This will be
undertaken with the involvement of the Training
Committee.

GRADE SKILLS

Process Operator Grade 1 Shall mean a Trainee Operator
who has yet to qualify as
competent to operate a minimum
of one area of an Ore Processing
Plant.

Process Operator Grade 2 Shall mean an Operator able to
competently operate a minimum
of one section of an Ore
Processing Plant. Such an
operator should be in training to
operate a further area of the plant.

Process Operator Grade 3 Shall mean an operator able to
competently operate a minimum
of two sections of an Ore
Processing Plant. Such an
operator should be in training to
operate a further area of the plant.

Process Operator Grade 4 Shall mean an operator able to
competently operate a minimum
of three sections of an Ore
Processing Plant. Such an
operator should be in training to
operate the remaining areas of the
plant.

Process Operator Grade 5 Shall mean an operator able to
competently operate four sections
of the Ore Processing Plant in
which the Operator is engaged
and will be trained to operate any
remaining sections.
In addition, but at the Company’s
discretion, a Process Operator
Grade 5 may be offered training
in the areas of communication,
supervision, teamwork, training
and interpersonal skills.
[At process plants where there are
less than four sections, an
employee may be classified as a
Process Operator Grade 5 once
the employee can competently
operate all sections to the
prescribed standard.]

Process Operator Grade 6 Promotion to and maintenance
in the position of Process
Operator Grade 6 is at the sole
discretion of the Company as are
the duties so allocated.
A Process Operator Grade 6 will
mean an operator who demon-
strates—
(a) a knowledge of the working

environment and company,

supervisory ability, ability to
work without direct supervi-
sion, communication skills,
teamwork and training ability;
and/or

(b) is competent to undertake all
functions of the Plant; and/or

(c) assists and coordinates the
work of other operators and
exercises limited discretion in
making decisions, the conduct
and allocation of work and
safety matters.

4.4 SURFACE OPERATOR

GENERAL DEFINITION

Surface Operator will mean an employee who is engaged
on work in or in connection with KCGM’s surface operations.
Detailed task requirements are site specific. Surface Opera-
tors are employed within the Environmental (Revegetation),
Support Services (Gardening) and Engineering and Site Serv-
ices (Borefields) departments.

GRADE SKILLS

Surface Operator Grade 1 Will mean an employee carrying
out labouring, cleaning functions,
or basic revegetation functions.

Surface Operator Grade 2 Will mean an employee
competent to carry out more
advanced revegetation or other
comparable duties.

Surface Operator Grade 3 Will mean an employee
competent to carry out all of the
duties associated with a
designated job function, for
example, site and town gardening
and revegetation.

Surface Operator Grade 4 Will mean an employee
competent to carry out all task
associated with the area in which
the employee is engaged; and

(a) assists and coordinates the
work of other operators;

(b) exercises limited discretion in
making decisions, conduct of
work and safety matters; and

(c) works with minimal supervi-
sion.

Included in all Surface Operator classifications will be the
requirement to —

4.4.1 carry out minor servicing and repair tasks requiring
the use of hand tools for the performance of me-
chanical functions. Such employees will be permitted
to perform such tasks to their level of competence
and training and where it is safe to do so. Ordinarily
an Operator will be expected to perform tasks com-
petently to the standard of an Engineering Employee
Level II—C12 (ie trade assistant level).

4.4.2 operate trucks and mobile plant and other equipment
in the course of carrying out the work of the classi-
fication.

4.5 ENGINEERING MAINTENANCE CLASSIFICA-
TIONS

Engineering maintenance employees are those engaged pri-
marily on work in connection with the maintenance of plant
in KCGM operations and who is competent to perform such
work according to the following and future standards recog-
nised by the state training authority.

In addition, engineering maintenance employees will en-
gage in the operation of fixed and mobile plant, within their
competence, in the normal course of their duties.
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DEFINITIONS

Classification Title Min. Training Requirement

Engineering Tradesperson Post Trade Certificate or 9 Modules
Special Class—Level II Formal Equivalent
[C7]

Engineering Tradesperson Completion of 66% of 6 Modules
Special Class—Level I qualification for ETSC Level 11
[C8]

Engineering Tradesperson Completion of 33% of 3 Modules
Level II qualification for ETSC
[C9]  Level 11

Engineering Tradesperson Trade Certificate or 24 Modules
Level I Engineering Production
[C10] Certificate III

Engineering Employee - Engineering Production
Level III Certificate II 16 Modules
[C11]

Engineering Employee - Engineering Production
Level II Certificate 8 Modules
[C12]

Engineering Employee
Level I
[C13]

ENGINEERING EMPLOYEE—LEVEL I—[C13]
An employee at this level performs-

(1) work under direct supervision.
(2) understands and undertakes basic quality control

procedures including the ability to recognise basic
faults and deviations.

(3) understands and uses engineering maintenance pro-
cedures.

Indicative of the set of tasks an employee at this level may
perform are—

• Assembles components using basic written, spoken
and/or diagrammatic instructions.

• Basic soldering or butt and spot welding skills or
cutting scrap with oxyacetylene blow pipe.

• Uses selected hand tools.
• Cleans boilers.
• Maintains simple records.
• Uses hand trolleys and fork lifts.
• Assists in the provision of on-the-job training in con-

junction with tradespersons and supervisor/trainers.
ENGINEERING EMPLOYEE—LEVEL II—[C12]
An Engineering Employee—Level II has completed an En-

gineering Certificate I or equivalent training to enable
performance of work within the scope of this Level.

(1) Is responsible for the quality of own work, subject
to routine supervision.

(2) Works under routine supervision, either individually
or in a team environment.

(3) Exercises discretion within this level of skills and
training.

Indicative of the set of tasks which an employee at this Level
may perform are the following —

* Assembles and installs pipework not involving trade
skills.

* Operates engineering machines and equipment
which requires exercising skills and knowledge.

Non-trade engineering skills.
• Basic tracing and sketching skills.
• Basic keyboard skills.
• Advanced soldering techniques.
• Operation of mobile equipment, including forklifts,

hand trolleys, pallet trucks, overhead cranes and
winch operation relating to engineering maintenance.

• Ability to measure accurately.
• Assists one or more tradespersons.
• Welding which requires the exercise of knowledge

and skills.
• Assists in the provision of on-the-job training in con-

junction with tradespersons and supervisor/trainers.

ENGINEERING EMPLOYEE—LEVEL III—[C11]
An Engineering Employee—Level III has completed an

Engineering Certificate II or equivalent training so as to en-
able the employee to perform work within the scope of this
Level.

At this Level an employee performs work above and be-
yond the skills of an employee at Level II and to the level of
training—

(1) Works from complex instructions and procedures.
(2) Assists in the provision of on-the-job training to a

limited degree.
(3) Co-ordinates work in a team environment or work

individually under general supervision.
(4) Is responsible for assuming the quality of his/her

own work.
Indicative of the set of tasks which an employee at this level

may perform are the following —
• Uses precision measuring instruments.
• Machine setting, loading and operation.
• Use of tools and equipment within the scope of (ba-

sic non-trades) maintenance.
• Computer operation at a level higher than that of an

employee at Level I level.
• Intermediate keyboard skills.
• Basic engineering and fault-finding skills.
• Basic quality checks on the work of others.
• Operation of a wider range of mobile equipment re-

lating to engineering maintenance than in Level I
including the possession of the necessary statutory
licenses and/or certificates.

• Has a knowledge of Kalgoorlie Consolidated Gold
Mines Pty Ltd operations as it relates to production
processes.

• Assists in the provision of on-the-job training in con-
junction with tradespersons and supervisor/trainers.

ENGINEERING TRADESPERSON—LEVEL 1—[C10]
An Engineering Tradesperson—Level I holds a Trade Cer-

tificate or a Tradesperson’s Rights Certificate as an—
Engineering Tradesperson (Electrical)—Level I; or
Engineering Tradesperson (Mechanical)—Level I; or
Engineering Tradesperson (Fabrication)—Level I

and is able to exercise the skills and knowledge of that trade.
An Engineering Tradesperson—Level I works above and

beyond an employee at Engineering Employee Level III and
to this level of training—

(1) Understands and applies quality control techniques.
(2) Exercises good interpersonal and communication

skills.
(3) Exercises keyboard skills at a level higher than En-

gineering Employee Level III.
(4) Exercises discretion within the scope of this grade.
(5) Performs work under limited supervision, either in-

dividually or in a team environment.
(6) Operates all lifting equipment incidental to his/her

work.
(7) Performs non-trade tasks incidental to their work.
(8) Performs work which, while primarily involving the

skills of the employee’s trade, is incidental or pe-
ripheral to the primary task and facilitates the
completion of the whole task. Such incidental or
peripheral work would not require additional for-
mal technical training.

ENGINEERING TRADESPERSON—LEVEL II—[C9]
An Engineering Tradesperson—Level II is an—

Engineering Tradesperson (Electrical)—Level II; or
Engineering Tradesperson (Mechanical)—Level II; or
Engineering Tradesperson (Fabrication)—Level II

who has completed the following training requirement —
33% of the modules towards an appropriate Post Trade
Certificate or the equivalent accredited qualification.
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An Engineering Tradesperson—Level II works above and
beyond a Tradesperson at Level I and to this level of train-
ing—

(1) Exercises the skills attained through satisfactory
completion of the training prescribed for this classi-
fication.

(2) Exercises discretion within the scope of this grade.
(3) Works under general supervision, either individu-

ally or in a team environment.
(4) Understands and implements quality control tech-

niques.
(5) Provides trade guidance and assistance as part of a

work team.
(6) Exercises trade skills relevant to specific require-

ments of the enterprise at a level higher than
Engineering Tradesperson—Level I.

Tasks which an employee at this level may perform are sub-
ject to the employee having the appropriate Trade and Post
Trade Training to enable the particular tasks to be performed.

ENGINEERING TRADESPERSON SPECIAL CLASS—
LEVEL 1—[C8]

A Special Class Engineering Tradesperson—Level I means
an—

Engineering Tradesperson Special Class (Electrical)—
Level I; or
Engineering Tradesperson Special Class (Mechanical)—
Level I; or
Engineering Tradesperson Special Class (Fabrication)—
Level 1

who has completed the following training requirements—
66% of the modules towards an appropriate Post Trade
Certificate or the equivalent accredited qualification.

An Engineering Tradesperson Special Class—Level I works
above and beyond a Tradesperson at Level II and to this level
of training—

(1) Exercises the skills attained through satisfactory
completion of the training prescribed for this classi-
fication.

(2) Provides trade guidance and assistance as part of a
work team.

(3) Assists in the provision of training in conjunction
with supervisors and trainers.

(4) Understands and implements quality control tech-
niques.

(5) Works under limited supervision, either individually
or in a team environment.

The following set of tasks are indicative of what an em-
ployee at this Level may perform, subject to the employee
having the appropriate Trade and Post Trade Training to en-
able the particular tasks to be performed —

— Exercises high precision trade skills using various
materials and/or specialised techniques.

— Performs operations on a CAD/CAM (Computer
Aided Drafting/Computing Aided Manufacturing)
terminal in the performance of routine modifications
to NC/CNC (Numerical Control/Computer Numeric
Control) programme.

— Installs, repairs, maintains, tests, modifies, commis-
sions and/or fault-finds complex machinery and
equipment which utilises hydraulic and/or pneumatic
principles and, in the course of such work, reads and
understands hydraulic and pneumatic circuitry which
controls fluid power systems.

— Works on complex or intricate circuitry which in-
volves examining, diagnosing and modifying
systems comprising interconnected circuits.

ENGINEERING TRADESPERSON SPECIAL CLASS—
LEVEL II—[C7]

An Engineering Tradesperson Special Class—Level II means
an—

Engineering Tradesperson Special Class (Electrical)—
Level II; or
Engineering Tradesperson Special Class (Mechanical)—
Level II; or

Engineering Tradesperson Special Class (Fabrication)—
Level II

who has completed the following training requirement—
an appropriate Post Trade Certificate or the equivalent
accredited qualification.

An Engineering Tradesperson Special Class—Level II works
above and beyond a Tradesperson at Special Class Level I and
to this level of training—

(1) Exercises the skills attained through satisfactory
completion of the training prescribed for this classi-
fication.

(2) Is able to provide trade guidance and assistance as
part of a work team.

(3) Provides training in conjunction with supervisors and
trainers.

(4) Understands and implements quality control tech-
niques.

(5) Works under limited supervision, either individually
or in a team environment.

The following set of tasks are indicative of what an em-
ployee at this Level may perform, subject to the employee
having the appropriate Trade and Post Trade Training to en-
able the particular tasks to be performed —

— Works on machines or equipment which utilise com-
plex mechanical, hydraulic and/or pneumatic
circuitry and controls, or a combination thereof.

— Works on machinery or equipment which utilises
complex electrical/electronic circuitry and controls.

— Works on instruments which make up a complex
control system which utilises some combination of
electrical, electronic, mechanical or fluid power prin-
ciples.

— Applies advanced computer numerical control tech-
niques in machining or cutting or welding or
fabrication.

— Exercises intermediate CAD/CAM skills in the per-
formance of routine modifications to programmes.

— Works on complex or intricate interconnected elec-
trical circuits at a Level above C8.

— Works on complex radio/communication equipment.
NB: The Post Trade Certificate referred to in this defini-

tion is not directly comparable with existing post-grade
qualifications and the possession of such qualifications does
not itself justify classification of a tradesperson to this Level.

5.0 CLASSIFICATION SETTING
With the establishment of external skill standards in the fu-

ture the following sections will be subject to change to
incorporate standards or guidelines issued from time to time
by the state training authority or the relevant industry educa-
tion and training council.

Interim procedures guiding classification matters are as fol-
lows—

5.1 MINE, SURFACE & PROCESS OPERATOR
CLASSIFICATIONS
Upon engagement, Operators will be classified ac-
cording to the grade of work for which they are
engaged primarily to perform.
Employees are classified according to their compe-
tence to perform a wide variety of operating tasks
required by KCGM classifications.
The demonstration of competence, indicated by oral,
written and/or practical execution of tasks, will be a
primary determinant of employee classification.
Employees will be classified in a higher grade where
that employee has been trained and/or has met the
assessment and competence criteria established for
the higher grade. Such re-classification will only be
made where the employee is trained and/or is capa-
ble of performing the relevant duties of the higher
grade to the required standard and continues to main-
tain that standard.
The assessment of employees will be carried out by
an officer nominated by the Company and will
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normally be either the site Superintendent, his/her
delegate and/or may be an employee suitably quali-
fied in that calling.
The reclassification procedure set out in Clause 5.3
will otherwise apply.

5.2 ENGINEERING MAINTENANCE CLASSIFICA-
TIONS
Engineering maintenance employees will be selected
and classified in the grade for which they are en-
gaged to work.
Employees will be classified according to their com-
petence to perform the wide variety of tasks required
by the Company for the work to be undertaken.
The demonstration of competence will be the pri-
mary determinant of an employee’s classification.
The reclassification procedure set out in Clause 5.3
will otherwise apply.

5.3 RECLASSIFICATION TO A HIGHER GRADE
Promotion to a higher grade must be recommended
by the employee’s immediate supervisor.
This recommendation will be based on the observed
performance of the employee competently carrying
out all primary and incidental duties required to ef-
fectively operate in the relevant function according
to the classification structure.
Subject to the foregoing the following method of
reclassification will be used —
5.3.1 At such time as an employee believes he/she

can competently perform the duties at the
standard required, in operating an area of
plant, etc, a request (preferably written) to be
assessed may be lodged with the Employee
Relations Department with the relevant Site
Superintendent.
In the case of engineering maintenance em-
ployees, assessment will occur at TAFE or by
some other accredited training provider.

5.3.2 The non-maintenance employees must pass
the appropriate section written/oral and prac-
tical assessments to prove their competency,
as per the Process Operator Training Pro-
gramme.

5.3.3 All employees must satisfactorily demonstrate
operational competence in his operational
area, in a practical test situation or via on-the-
job performance, and a high level of ability to
work safely.

5.3.4 Promotion to the top grade in a stream may
be subject to an interview and assessment by
a Superintendent according to the non-tech-
nical skills required for the Grade.

5.3.5 While demonstrated competence will remain
as the primary determinant for classification
purposes, it is anticipated that employees in
process operations will require between 20
and 40 shifts of on the job experience before
adequate operational competence is achieved.

5.4 PROCESS OPERATORS—INTERNAL TRANSFERS
It is recognised that different mineral processing plants in

the KCGM operations vary with regard to technology and
operating practice and therefore the skills required by em-
ployees. Where inter-plant transfers occur a transitional
training period is thus required including Safety induction.
To this end the following procedure applies—

5.4.1 An employee transferring between processing plants,
but within the same classification group, for exam-
ple Plant A to Plant B, will retain his/her current
classification initially for a period of 3 months.

5.4.2 Prior to being transferred, the employee will be ad-
vised of the training programme he/she will undergo
to achieve operational competence in the new work
area. The employee’s immediate supervisor will or-
ganise and implement the training programme within
the three month period.

5.4.3 An employee who does not achieve the required
standard of pass in the examination at the conclu-
sion of the training programme referred to in
paragraph (ii) above may on the recommendation of
the trainer or the testing officer and at the discretion
of the Company be provided with appropriate re-
training.

5.4.4 Where employee referred to in paragraph (iii) above
is undergoing retraining he/she will be reclassified
to the next lower classification grade until the re-
quired level of competence is achieved.

5.4.5 The reclassification procedure, set out in Clause 5.3
will otherwise apply.

5.5 CLASSIFICATION AND SKILLS MAINTENANCE
It is recognised that skills and performance are subject to

deterioration over time due to lack of use and other factors.
The following practice is aimed at maintaining competent
performance.

Skill maintenance is acknowledged as a mutual responsi-
bility for both the Company and employees to avoid skill
erosion.

5.5.1 To optimise the benefits from skills training, it is
desirable that employees be given the opportunity
to put acquired skills into practice on related activi-
ties.

5.5.2 Each employee will be rostered to perform work re-
lated to the activities in which he/she has been
assessed as competent. This is a necessary pre-req-
uisite to the retention of skill levels.

5.5.3 An employee who has not had work experience on
activities in which he/she is qualified for a period
exceeding six months may seek, or may be required
by the Company to undertake, relevant refresher
training in one or more of the module components
which make up the training programme or super-
vised experience in respect of that activity.

5.5.4 An employee who refuses to undergo refresher train-
ing or to perform work required for the purpose of
skills retention may be reclassified to a lower classi-
fication grade.

5.5.5 The employee may undergo an on-the-job practical
assessment to establish his competence and whether
specific module and/or on the job retraining is re-
quired.

5.5.6 Where the employee is unable to pass the practical
on-the-job test and is undergoing remedial training
he may be reclassified to a lower classification grade
until he is able to be passed out on the specific train-
ing module(s) and is able to demonstrate operational
competence in carrying out the work of the grade
from which he was reclassified.

5.5.7 The rostering and allocation of work to employees
will have regard for the following criteria —

5.5.7.1 the most effective utilisation of available
skilled manpower resources;

5.5.7.2 effective utilisation of each employee on any
of the activities in which he is competent;

5.5.7.3 progression opportunity from one level to an-
other;

5.5.7.4 equitable allocation of work between employ-
ees of similar task attainment;

5.5.7.5 planning to allow acquisition of additional
skills by training;

5.5.7.6 the need to ensure exposure to work activity
related to all of the skills held by an employee
for the specific purpose of skill retention.

5.6 CLASSIFICATION GRIEVANCES
Any grievances arising from classification will be handled

by the relevant Training Committee. If not resolved at the lo-
cal level, it will be referred to the Employee Relations
Superintendent in conjunction with the relevant union for reso-
lution with the company.
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LINEAR CEILINGS/BLPPU COLLECTIVE
AGREEMENT 2000.

No. AG 92 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers

and

Linear Ceilings Pty Ltd.

AG 92 of 2000.

Linear Ceilings/
BLPPU Collective Agreement 2000.

COMMISSIONER S J KENNER.

3 May 2000.
Order.

HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

(1) THAT the Linear Ceilings/BLPPU Collective Agree-
ment 2000 filed in the Commission on 21 March
2000 in the terms of the following schedule be and
is hereby registered as an industrial agreement.

(2) THAT the Linear Ceilings Wall and Ceiling Indus-
trial Agreement No AG 87 of 1996 and Linear
Ceilings Wall and Ceiling Industrial Agreement No
AG 75 of 1998 be and are hereby cancelled.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

———

1.—TITLE
This agreement shall be known as the Linear Ceilings/

BLPPU Collective Agreement 2000.

2.—ARRANGEMENT
Clause

No.
Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
All In Payments 14
Pyramid Sub-Contracting 15
Dispute Settlement Procedure 16
Safety Dispute Resolution 17
Apprentices 18
Training and Related Matters 19
Drug & Alcohol, Safety & Rehabilitation Program 20
Clothing & Safety Footwear 21
Income Protection 22
Accident Pay 23
Union Membership 24
Power Tool Allowance 25
Signatories to the Agreement 26
Appendix A—Drug & Alcohol, Safety and Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Linear Ceilings Pty Ltd

(hereinafter referred to as “the company”), the Western Aus-
tralian Builders’ Labourers, Painters and Plasterers Union of
Workers (hereinafter referred to as “the union”) and all em-
ployees of the company eligible to be members of the union.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work.

This agreement shall apply in Western Australia only. There
are approximately 17 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2.  In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after November 25th 1999 and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previous 25th 1st 1st
EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Plaster, Fixer 17.82 18.71 19.65 20.63
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15
Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67

3. In addition to the rates prescribed by 7(2) above, an al-
lowance of $1.00 per hour all purpose shall apply to all projects.
This allowance will be in lieu of the Structural Frame Allow-
ance.

4. (a) A further allowance of $1.50 per hour for hours worked,
shall be paid to employees required to handle or install tiled
containing mineral fibres. It shall be a requirement of this
agreement that the employees in receipt of this allowance wear
the appropriate personal protective equipment and have been
trained in the proper fitting, use and maintenance of that equip-
ment.

(b) All of the Provisions of 4(a) above will be reviewed prior
to the expiry of this agreement and such review shall include
complete re-appraisal of the need to wear personal protective
equipment. No allowance is payable if personal equipment is
not required.

5. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

6. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

7. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8. (a) It is recognised that there is an important role for la-
bourers in this industry and it is agreed that they will be utilised
in the industry.

(b) Tradespeople may handle materials and gear within a
reasonable vicinity of their work area.
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(c) No fixed ratios are established by this agreement as the
number of labourers will be determined on an as needs basis
on the site. Where there is any disruption in relation to this
sub clause the matter shall be processed in accordance with
the general principles and procedures specified in clause 16.

9. It is recognised that there is an important role for appren-
tices in this industry and it is agreed that they will be utilised
in the industry.

The number of apprentices will be determined on an “as
needs” basis on each site. Where there is a disputation in rela-
tion to this sub-clause the matter shall be resolved in
accordance with clause 16 of this agreement.

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase the contributions on behalf of

each employee into the Western Australian Construction In-
dustry Redundancy Fund to the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
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the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3.  If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety

representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—APPRENTICES
New apprentices employed after the signing of this agree-

ment shall receive the full travel allowance rates as outlined in
clause 12 Fares and Travelling Allowance.

Apprentices will receive pro-rata site allowances as identi-
fied in Appendix B—Site Allowance.

Existing Apprentices shall have the above rates phased in as
agreed between the parties.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)
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2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties.

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

25.—POWER TOOL ALLOWANCE
In addition to the award “tool allowance” an additional pay-

ment of $0.85 per hour worked on site will be paid to all
employees who provide the tools listed below. This amount is
to be adjusted on the 31st October 2002 in line with annual
CPI movements. The Company will facilitate the purchase of
any tools requested. Employees purchasing tools from the
Company shall re-imburse the Company for the cost of the
tools at the rate of $0.85 per hour worked, until the full amount
owed is paid. In addition, the Company shall re-imburse the
full cost of tools lost or stolen, and the cost of tagging all
tools, and the cost of storage and security of tools used is to
remain the responsibility of the employer in line with Clause
33 of the Award.

The parties agree that any change to the current Award tool
allowance, excluding CPI increases will be discussed with a
view to absorption within this additional payment.

The tools to be provided include—
Fixing Tools
1 Bevel Square
1 Bolt cutters
1 calculator
1 caulking gun
1 chalkline
1 cold chisel
1 cordless electric screw gun
1 electric drill (12mm)
1 electric drop saw
2 electric extension leads
1 electric mitre saw
1 electric screw gun
1 flat bastard file
1 hacksaw
1 hammer
1 hammer drill (12mm Ramset Bit)
1 hand saw
1 hole saw set
1 key hole saw
1 ladder (1.8m)
1 mechanical hacksaw
1 nail bag
1 nail punch
1 pair pliers
1 pair scissors (large)
1 pair tin snips
4 pairs “C” clamps
4 pairs multigrips
6 pairs spring clips
1 paper pad

1 pencil
1 plumb bob
1 pop riveter
1 power box (4 points)
1 rod bender
1 screw driver (flat head)
1 screw driver (Phillips Head)
1 set square
1 smooth file
2 spanners
1 spirit level (1.2m)
1 Stanley knife
1 string line
1 stud crimper
1 surform
1 tape (20m)
1 tape (7m)
1 water level (20m)

Flushing Tools
1 broad knife (50mm)
1 broad knife (100mm)
1 broad knife (150mm)
3 buckets
1 caulking gun
1 curved trowel (200mm)
1 curved trowel (275mm)
1 electric drill
1 electric extension lead
1 flat trowel (280mm)
1 hacksaw
1 hammer
1 hand saw
1 internal tool—large
1 internal tool—small
1 ladder (1.8m)
1 metre box
1 mixer bit
1 nail bag
1 nail punch
1 paint brush (75mm)
1 pair tin snips
1 power box
1 sanding block
1 screw driver (flat head)
1 screw driver (Phillips Head)
1 screw gun
1 small tool
1 spirit level (1.2m)
1 sponge
1 Stanley knife
1 staple gun
1 surform
1 tape (7m)

26.—SIGNATORIES
BLPPU ...........................................

Date: 14/3/00
The Company: ...........................................

SIGNATURE
Date: 28/2/00

Company Seal ...........................................
PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.
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(b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

(c) There will be no payment of lost time to a person unable
to work in a safe manner.

(d) If this happens 3 times the worker shall be given a writ-
ten warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be trans-
ferred/dismissed the next time he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay

while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05

The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O. but not
including the C.B.D. or West Perth (as defined)

Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean the
value of all tendered work which falls under the scope of the
principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
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may include matters regularly addressed within the industry,
such as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

LIVING WATERS LUTHERAN COLLEGE
(ENTERPRISE BARGAINING) AGREEMENT 2000.

No. AG 95 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Living Waters Lutheran College.

No. AG 95 of 2000.

Living Waters Lutheran College (Enterprise Bargaining)
Agreement 2000.

COMMISSIONER P E SCOTT.

28 April 2000.
Order.

HAVING heard Mr N Briggs on behalf of The Independent
Schools Salaried Officers’ Association of Western Australia,
Industrial Union of Workers and the Australian Liquor, Hos-
pitality and Miscellaneous Workers Union, Miscellaneous
Workers Division, Western Australian Branch and Dr I Fraser
on behalf of Living Waters Lutheran College, and by consent,
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act, 1979, hereby orders—

THAT the Living Waters Lutheran College (Enterprise
Bargaining) Agreement 2000 in the terms of the follow-
ing schedule be registered on the 19th day of April 2000
and shall replace the Living Waters Lutheran College
(Enterprise Bargaining) Agreement 1998.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.

———

Schedule.

1.—TITLE
This Agreement will be known as the Living Waters Lu-

theran College (Enterprise Bargaining) Agreement 2000 and
shall replace Living Waters Lutheran School (Enterprise Bar-
gaining) Agreement 1998.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement
4. Single Bargaining Unit
5. Scope of the Agreement
6. Relationship to Parent Awards
7. Term of Agreement
8. Ethos Statement
9. Aims and Objectives of the College

10. Salaries
11. Method of Remuneration
12. Leave
13. Attendance Days
14. Professional Development
15. Hepatitis “B” Immunisation
16. Minimum Engagement for Casual Employees
17. Notice of Termination of the Contract of Employ-

ment
18. Notice of Termination by Employer
19. Re-Negotiation of Agreement
20. Probation
21. First Appointment
22. No Reduction
23. No Further Claims
24. Dispute Resolution Procedure
25. Signatories
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3.—PARTIES TO THE AGREEMENT
This Agreement is made between the Living Waters Lutheran

College (the College), The Independent Schools Salaried Of-
ficers’ Association of Western Australia, Industrial Union of
Workers (the ISSOA), and the Australian Liquor, Hospitality
and Miscellaneous Workers Union, Miscellaneous Workers
Division, Western Australian Branch (the LHMU), (the par-
ties).

4.—SINGLE BARGAINING UNIT
The union parties to this Agreement have formed a single

bargaining unit. The single bargaining unit has conducted
negotiations with representatives of staff and employers of
the College and reached full agreement.

5.—SCOPE OF THE AGREEMENT
(1) This Agreement shall apply to all staff employed by the

College who are employed within the scope of the awards
listed in Clause 6.

(2) The number of employees covered by this agreement is
50.

6.—RELATIONSHIP TO PARENT AWARDS
(1) This Agreement shall be read and interpreted in con-

junction with the following awards—
Independent Schools’ Teachers’ Award 1976
Independent Schools Administrative and Technical Of-
ficers Award 1993
Teachers’ Aides’ (Independent Schools) Award 1988 (the
awards)

(2) Where there is any inconsistency between this Agree-
ment and the awards, this Agreement will prevail to the extent
of the inconsistency.

7.—TERM OF AGREEMENT
This Agreement is effective from the 1st of February 2000

to the 31st of December 2001.

8.—ETHOS STATEMENT
The Lutheran College is an agency of the Lutheran Church

of Australia through which the Church seeks to carry out its
ministry and mission to the people of Australia.

The specific ministry and mission of the Lutheran College
is to provide quality formal education in which the word of
God informs all learning, teaching and activities, and forgive-
ness and grace govern the relationships of the members of the
College community.

In order to fulfil this ministry and mission, the staff and
management in the Lutheran College will be committed to
the Christian faith. Teachers will teach in accordance with the
Lutheran Church’s confession of the Christian faith. Staff
members and management will identify with, uphold and pro-
mote the Lutheran ethos of the College and endeavour, by the
grace of God, to exemplify and model Christian lifestyle.

9.—AIMS AND OBJECTIVES OF THE COLLEGE
(1) To provide quality Christian education for our children

the College has the following aims—
(a) to be a means of support to parents who seek to raise

their children as Christians living in the wider com-
munity;

(b) to nurture children in the Christian faith and way of
life;

(c) to provide children with an education in a caring
Christian environment;

(d) to maintain a high standard of education which ca-
ters for the spiritual, intellectual, physical and social
needs of the child;

(e) to help the children to discover and develop what-
ever talents they may have;

(f) to foster a positive attitude in the children, develop-
ing—

(i) a sense of self worth
(ii) respect for others

(iii) a spirit of co-operation

(iv) a sense of responsibility as a member of a fam-
ily, a school, a church and the wider
community;

(g) to provide children with a firm foundation for their
future education and personal growth.

(2) The College will endeavor to meet these aims by the
means of—

(a) thorough instruction in the fundamentals of Chris-
tian faith, as confessed by the Lutheran Church of
Australia;

(b) regular devotional activities;
(c) the employment of staff who are practicing Chris-

tians committed to the faith of the College;
(d) thorough instruction in all subjects, are required by

the Education Department of WA for a well rounded
education;

(e) the establishment of appropriate channels to enable
open communication between staff and parents;

(f) the adoption of an effective code of discipline which
places an emphasis on self discipline and positive
reinforcement of good behaviour, while recognis-
ing that all the students have a right to learn in a
well-ordered, well disciplined environment.

10.—SALARIES
(1) All employees bound by this Agreement will receive

percentage increases as follows—
(a) 4.30% from first pay period after the 1st February

2000
2.40% from the first pay period after the 1st May
2000
2.00% from the first pay period after the 1st Febru-
ary 2001
1.00% from first pay period after 1st May 2001
as detailed in the attached—

Appendix 1—Teachers
Appendix 2—Administrative and Technical
Officers
Appendix 3—Teachers’ Aides

(2) The first percentage increase of 4.3% applies to salaries
in force prior to the 1st of February 2000. All subsequent per-
centage increases apply to salaries immediately before the dates
mentioned.

(3) The salary schedules annexed to the Living Waters Lu-
theran School (Enterprise Bargaining) Agreement 1998 are
superseded by the salary schedules annexed to this Agree-
ment.

11.—METHOD OF REMUNERATION
(1) “TOTAL REMUNERATION” means a salary and any

other emoluments payable directly or indirectly, whether in
cash or kind, by the College to the staff member. For the pur-
poses of this Agreement “Total Remuneration” does not
include employee superannuation benefits payable by the
employer in satisfaction of the Superannuation Guarantee Levy
legislation.

(2) The requirements of the Parent Awards will be satisfied
when the employer and the employee make a written agree-
ment in which the employee agrees to accept total remuneration
in a manner defined above.

(3) The written agreement must—
(a) clearly state the proposed arrangements for payment

of the total remuneration including the agreed value
of any non-monetary item, the net impact on take
home pay and the liability for taxation obligations
and administrative expenses (if any) which may arise
for the arrangement; and

(b) recommend that the employee take independent fi-
nancial advice prior to the commencement of the
proposed written agreement.

(4) Either the employer or the employee may terminate the
written agreement by providing the other party with at least
twenty-eight (28) days notice of intention to withdraw from
the agreement.
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12.—LEAVE
(1) Sick Leave
Staff employed at the College will accumulate 14 days of

sick leave each year (accumulating indefinitely).
(2) Long Service Leave
(a) Staff employed at the College will accumulate 1.3 weeks

of long service leave for each completed year of service.
(b) Part-time staff will be paid long service leave at the av-

erage of the part-time rate over the years of accrual.
(c) Long Service Leave is available after eight years of com-

pleted service with pro-rata conditions as per the award.
(3) Carers Leave
(a) Definitions

(i) Immediate family or household includes a spouse,
child or an adult child, parent, grandparent, grand-
child or sibling of the employee.

(ii) Personal leave means an employee’s entitlement to
sick leave and/or bereavement leave.

(b) Carer’s Leave
(i) An employee with responsibilities in relation to

members of their immediate family or household
who need their care and support is entitled to use up
to 5 days per annum of their personal leave entitle-
ment to provide care and support for these persons
when they are ill. Leave may be taken for part of a
single day.

(ii) The entitlement to use carer’s leave is subject to the
employee being responsible for the care of the per-
son concerned.

(iii) The employee must, if required by the employer,
establish by production of a medical certificate or
statuary declaration, the illness of the person con-
cerned and that the illness is such as to require care
by another.

(iv) In normal circumstances an employee must not take
carer’s leave where another person has taken leave
for the same person.

(v) The employee must, where practicable, give the em-
ployer notice prior to the absence of the intention to
take leave, the name of the person requiring care
and their relationship to the employee, the reasons
for taking the leave and estimated length of absence.
If it is not practicable for the employee to give prior
notice of the absence, the employee must notify the
employer by telephone of such absence at the first
opportunity on the day of the absence.

(vi) Each day or part of a day carer’s leave taken is de-
ducted from the amount of personal leave. The
employee must nominate which category(s) of per-
sonal leave the employee requires the carer’s leave
to be deducted from.

(c) Unpaid Carer’s Leave
An employee may elect, with the consent of the employer,

to take unpaid leave for the purpose of providing care to an
immediate family or household member who is ill.

(4) Child Rearing Leave
(a) In addition to Maternity Leave, Paternity Leave and

Adoption Leave, employees are entitled to Child Rearing Leave
for a maximum of 52 weeks.

(b) Child Rearing Leave is leave without pay and is avail-
able only for the care of pre-school age children.

(c) Employees must, not less than 10 weeks prior to the
proposed start of Child Rearing Leave, give the employer
notice of the dates on which they propose to start and finish
the period of leave. Employees are not in breach of this re-
quirement if in compelling circumstances they are required to
become the primary caregiver of a child.

(5) Bereavement Leave
(a) On the death of a—

(i) spouse
(ii) parent

(iii) parent-in-law
(iv) sister or brother

(v) child or step child
(vi) person demonstrated to the satisfaction of the em-

ployer to be a person of significant relationship to
the employee

an employee (other than a casual employee) is entitled to leave
up to and including the day of the funeral of the person. The
leave will be with pay for a period not exceeding the number
of hours worked by the employee in two ordinary days of
work. Proof of the death must be provided by the employee to
the satisfaction of the employer if requested.

(b) Entitlement to Additional Bereavement Leave
Subject to the same provisions of bereavement leave and

where the bereavement leave has been exhausted, an employee
is entitled to leave up to 2 school days on each occasion of a
death of a relative. On each occasion of bereavement, addi-
tional leave, may, at the employee’s request and with the
agreement of the employer, be provided on the following
basis—

(i) where paid leave is sought, it will be debited against
the available sick leave credit of the employee;

(ii) where the sick leave credit of an employee has been
exhausted and additional leave is sought, the em-
ployee may apply for unpaid leave, which will not
be unreasonably refused by the employer.

(c) Effect of Other Leave
Bereavement Leave has no operation where it coincides with

any other period of leave.

(6) Parental Leave
(a) The following types of leave are forms of parental leave:

adoption leave, extended adoption leave, special adoption
leave, maternity leave, paternity leave, extended paternity
leave, child rearing leave.

(b) For the purposes of this clause continuous service
means—

continuous service under a contract of employment and
includes a period of paid leave of absence taken under an
Act of Parliament or under this award or enterprise agree-
ment.

(c) Employee includes a part-time employee but does not
include an employee engaged in casual work.

(d) Subject to the provisions of this clause, employees who
have completed at least 12 months continuous service with
their employer are entitled to parental leave.

(e) Absence on parental leave does not break an employee’s
continuity of service but it is not to be taken into account in
calculating the employee’s period of service.

(f) Employee’s may, in conjunction with parental leave, take
Long Service Leave (or any part of it) to which they are enti-
tled.

(g) On returning to work after finishing parental leave, em-
ployees are entitled to the position they held immediately
before starting parental leave. However—

(i) if the employee was temporarily acting in, or per-
forming the duties of, a position immediately before
starting parental leave, the entitlement under this sub-
clause relates to the employee’s substantive position;
and

(ii) if the former position is no longer available, the em-
ployee is entitled to an available position for which
the employee is qualified and suited nearest in sta-
tus and remuneration to the former position.

(h) An employee may, providing the details are agreed with
the employer, work part-time for any part of the period of
parental leave without prejudice to the employee’s substan-
tive position.

(7) Maternity Leave
(a) An employee who becomes pregnant is entitled to up to

52 weeks of maternity leave. Four weeks will be paid leave
i.e. 2 weeks before and 2 weeks after confinement.

(b) The employee must give at least 10 weeks written notice
of her intention to take maternity leave.

(c) Maternity leave cannot extend beyond the child’s first
birthday.
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(d) If required by the employer, an employee must produce
to her employer a certificate from a duly qualified medical
practitioner stating the expected date of her confinement.

(e) An employer, by not less than 14 days notice in writing
to the employee, require her to commence maternity leave at
any time within 6 weeks immediately prior to her presumed
date of confinement unless the employee provides the em-
ployer with a medical certificate confirming fitness for work
closer to the expected date of birth.

(f) Where the pregnancy of an employee then on maternity
leave terminates other than by the birth of a living child, it
will be the right of the employee to resume her substantive
appointment at a time mutually agreed with the employer but
which must not exceed 4 weeks from the date of notice by the
employer that she intends to resume work.

(g) Maternity Leave and Extended Paternity Leave must not
be taken concurrently.

(8) Paternity Leave
(a) A male employee is entitled to up to 5 school days pater-

nity leave (of which a maximum of 2 days will be paid leave)
at the time of the birth of a child to the employee’s spouse.

(b) The employee must advise the employer as soon as it is
practicable that he intends to take paternity leave.

(c) Paternity leave may be extended to a maximum of 52
weeks where the employee becomes the primary care giver of
the child. This leave will be known as Extended Paternity
Leave.

(d) Extended Paternity Leave cannot be taken concurrently
with maternity leave.

(e) Extended Paternity Leave cannot extend beyond the
child’s first birthday.

(f) Extended Paternity Leave is reduced by a period of ma-
ternity leave taken by the employee’s spouse.

(9) Adoption Leave
(a) Employees are entitled to Adoption Leave.
(b) Adoption Leave is leave without pay and is available at

the time of the placement of the child.
(c) Adoption Leave may be extended to a maximum of 52

weeks where the employee is the primary care giver of the
child. This leave will be known as Extended Adoption Leave.

(d) Extended Adoption Leave is reduced by a period of Ex-
tended Adoption Leave taken by the employee’s spouse.

(e) Special Adoption Leave is leave without pay and is avail-
able for the purpose of obtaining custody of a child overseas
or for attending interviews, workshops or examinations. Spe-
cial Adoption Leave may be taken concurrently with Special
Adoption Leave taken by the employee’s spouse.

(10) Other Leave
(a) The employer may, where reasonable cause exists to grant

an employee Other Leave with or without pay for any period
and upon such conditions as are mutually agreed with the
employee.

(b) Other Leave granted under this clause is in addition to
any other leave to which an employee is entitled under this
agreement.

(c) Leave without pay will not be taken into account in cal-
culating Long Service Leave. However, absence on leave will
not break continuity of service.

(11) Portability of Leave
The College will provide portability of accrued Sick Leave

and Long Service Leave to employees transferring to any other
school of the Lutheran Church of Australia.

13.—ATTENDANCE DAYS
The parties agree that the dates of student free days will be

considered at the beginning of each year as part of the con-
sultative process.

14.—PROFESSIONAL DEVELOPMENT
(1) On application to the Principal, staff may access up to

five (5) days of work related professional development or train-
ing per school year. The cost of training is to be met by the
College.

(2) Any professional development undertaken by Adminis-
tration staff outside of normal working hours, shall be

recompensed as time in lieu to be undertaken at a mutually
agreed time.

(3) The Principal will actively offer professional develop-
ment to all staff.

15.—HEPATITIS “B” IMMUNISATION
Hepatitis “B” immunisation is to be made available to all

staff members on application to the Principal of the College.
The fees associated with the treatment are to be borne by the
employer.

16.—MINIMUM ENGAGEMENT FOR CASUAL
EMPLOYEES

(1) A casual employee may be employed for less than a full
day, but not less than two consecutive hours. At all times the
employer shall have regard for what is reasonable when ap-
proaching a person for casual employment for less than three
hours. Consideration must be given by the employer to the
distance the person must travel, personal commitments, and
the time span in which the hours are to be worked.

(2) A Relief Teacher will be employed at a maximum rate of
Level 5 of the Independent Schools’ Teachers’ Award 1976.

(3) A casually employed Administrative Officer will be
employed at a maximum rate of Step 1 Level 3 of the Inde-
pendent Schools Administrative and Technical Officers Award
1993.

17.—NOTICE OF TERMINATION OF THE CONTRACT
OF EMPLOYMENT

(1) In order to terminate employment staff must give the
employer at least six school term weeks notice in writing.
This provision does not apply to replacement, temporary or
casual staff. The employer may, where reasonable cause ex-
ists, reduce or waive the required period of notice.

(2) Where an employee does not give the appropriate no-
tice, the employer may withold payment of any salary and
allowances outstanding to the credit of the staff member. The
amount withheld must correspond to the length of time by
which the notice period was deficient.

18.—NOTICE OF TERMINATION BY EMPLOYER
(1) In order to terminate the employment of staff, the em-

ployer must give at least six school term weeks notice in
writing. Payment in lieu of notice must be made if the appro-
priate notice period is not given.

(2) The period of notice in this clause does not apply in the
case of—

(a) dismissal for conduct that at common law justifies
instant dismissal;

(b) replacement employees;
(c) temporary employees;
(d) casual employees.

19.—RE-NEGOTIATION OF AGREEMENT
The parties have agreed to commence negotiation of an

amendment, renewal or replacement of this agreement in the
following way—

(1) A meeting of employee and employer representa-
tives shall be convened by the employer
representatives to commence the re-negotiation of
this agreement in May 2001 to set the agenda for
extensive negotiations by October 2001. At least two
weeks notice shall be given by the employer repre-
sentatives for the meeting.

(2) A written proposal detailing the issues to be dis-
cussed is expected from both employers and
employees along with any supporting documenta-
tion considered necessary.

20.—PROBATION
When an employee comes from another Lutheran school,

there will be no probationary period.

21.—FIRST APPOINTMENT
A staff member appointed to Living Waters Lutheran Col-

lege shall be regarded as being on probation for 12 months. If
at the end of the first twelve months, a probationary staff mem-
ber is deemed by the College not to have developed adequate
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skills, he/she may have his/her appointment on probation ex-
tended for a further twelve months and be subject to ongoing
appraisal.

22.—NO REDUCTION
Nothing contained herein shall entitle the College to reduce

the salary or conditions of an employee which prevailed prior
to entering into this agreement, except where provided by this
agreement.

23.—NO FURTHER CLAIMS
It is a condition of this Agreement, that the parties will not

make any further claims with respect to salaries and condi-
tions during the period of this Agreement.

24.—DISPUTE RESOLUTION PROCEDURE
A dispute is defined as any question, dispute or difficulty

arising out of this agreement. The following procedure shall
apply to the resolution of any dispute—

(1) the parties to the dispute shall make reasonable at-
tempts to resolve the matter by mutual discussions
and determination;

(2) if the parties are unable to resolve the dispute, the
matter, at the request of either party, shall be referred
to a meeting between the parties to the agreement

together with any additional representatives as may
be agreed by the parties;

(3) if the matter is not then resolved it may be referred
to the Western Australian Industrial Relations Com-
mission.

25.—SIGNATORIES
.........…(signed)…………

(Signature)

.......Julian Denholm..........
(Name of Signatory in Block Letters)
Living Waters Lutheran College Board

.........…(signed)………… Common Seal.
(Signature)

........Theresa I Howe........
(Name of Signatory in Block Letters)
The Independent Schools Salaried Officers Association of
Western Australia, Industrial Union of Workers

.........…(signed)………… Common Seal.
(Signature)

.......Sharryn Jackson........
(Name of signatory in block letters)
Australian Liquor, Hospitality & Miscellaneous Workers
Union, Western Australian Branch.

APPENDIX 1

SALARIES

INDEPENDENT SCHOOLS’ TEACHERS’ AWARD 1976
4.30% 2.40% 2.00% 1.00%

Base From 1st pay after From 1st pay after From 1st pay after From 1st pay after
Rate 1st February 2000 1st May 2000 1st February 2001 1st May 2001

Step Per Per Per Per Per Per Per Per
Annum Fortnight Annum Fortnight Annum Fortnight Annum Fortnight

$ $ $ $ $ $ $ $
1 26,401 27,536 1,055.83 28,197 1,081.17 28,761 1,102.80 29,049 1,113.84
2 27,947 29,149 1,117.68 29,848 1,144.48 30,445 1,167.37 30,750 1,179.06
3 29,491 30,759 1,179.41 31,497 1,207.71 32,127 1,231.86 32,449 1,244.21
4 31,274 32,619 1,250.73 33,402 1,280.75 34,070 1,306.36 34,410 1,319.40
5 32,939 34,355 1,317.29 35,180 1,348.93 35,884 1,375.92 36,242 1,389.65
6 34,365 35,843 1,374.35 36,703 1,407.32 37,437 1,435.47 37,811 1,449.81
7 35,791 37,330 1,431.36 38,226 1,465.72 38,990 1,495.01 39,380 1,509.97
8 37,573 39,189 1,502.64 40,129 1,538.68 40,932 1,569.48 41,341 1,585.16
9 39,534 41,234 1,581.06 42,224 1,619.02 43,068 1,651.38 43,499 1,667.91
10 41,139 42,908 1,645.25 43,938 1,684.74 44,817 1,718.44 45,265 1,735.62
11 42,565 44,395 1,702.26 45,461 1,743.14 46,370 1,777.99 46,834 1,795.78
12 44,348 46,255 1,773.58 47,365 1,816.14 48,312 1,852.45 48,796 1,871.01
13 46,131 48,115 1,844.90 49,269 1,889.15 50,255 1,926.96 50,757 1,946.20

APPENDIX 2

SALARIES

INDEPENDENT SCHOOLS’ ADMINISTRATIVE AND TECHINICAL OFFICERS AWARD 1993
LEVEL STEP Base Rate 4.30% 2.40% 2.00% 1.00%

From 1st pay From 1st pay From 1st pay From 1st pay
after 1st Feb after 1st May after 1st Feb after 1st May

2000 2000 2001 2001
1 1 $22,817.00 $23,798.13 $24,369.29 $24,856.68 $25,105.25

2 $23,112.00 $24,105.82 $24,684.36 $25,178.05 $25,429.83
3 $23,407.00 $24,413.50 $24,999.42 $25,499.41 $25,754.40
4 $23,702.00 $24,721.19 $25,314.50 $25,820.79 $26,079.00
5 $23,997.00 $25,028.87 $25,629.56 $26,142.15 $26,403.57
6 $24,292.00 $25,336.56 $25,944.64 $26,463.53 $26,728.16

2 1 $25,177.00 $26,259.61 $26,889.84 $27,427.64 $27,701.92
2 $25,767.00 $26,874.98 $27,519.98 $28,070.38 $28,351.08
3 $26,357.00 $27,490.35 $28,150.12 $28,713.12 $29,000.25
4 $26,947.00 $28,105.72 $28,780.26 $29,355.87 $29,649.43
5 $27,537.00 $28,721.09 $29,410.40 $29,998.61 $30,298.60
6 $28,182.00 $29,393.83 $30,099.28 $30,701.27 $31,008.28
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LEVEL STEP Base Rate 4.30% 2.40% 2.00% 1.00%
From 1st pay From 1st pay From 1st pay From 1st pay
after 1st Feb after 1st May after 1st Feb after 1st May

2000 2000 2001 2001
3 1 $29,308.00 $30,568.24 $31,301.88 $31,927.92 $32,247.20

2 $30,016.00 $31,306.69 $32,058.05 $32,699.21 $33,026.20
3 $30,724.00 $32,045.13 $32,814.21 $33,470.49 $33,805.19
4 $31,432.00 $32,783.58 $33,570.39 $34,241.80 $34,584.22
5 $32,140.00 $33,522.02 $34,326.55 $35,013.08 $35,363.21
6 $32,848.00 $34,260.46 $35,082.71 $35,784.36 $36,142.20

4 1 $31,078.00 $32,414.35 $33,192.29 $33,856.14 $34,194.70
2 $32,258.00 $33,645.09 $34,452.57 $35,141.62 $35,493.04
3 $33,438.00 $34,875.83 $35,712.85 $36,427.11 $36,791.38
4 $34,618.00 $36,106.57 $36,973.13 $37,712.59 $38,089.72
5 $35,799.00 $37,338.36 $38,234.48 $38,999.17 $39,389.16
6 $36,979.00 $38,569.10 $39,494.76 $40,284.66 $40,687.51

APPENDIX 3

SALARIES

TEACHERS’ AIDES’ (INDEPENDENT SCHOOLS) AWARD 1988
4.30% 2.40% 2.00% 1.00%

From 1st pay after From 1st pay after From 1st pay after From 1st pay after
1st February 2000 1st May 2000 1st February 2001 1st May 2001

Step Per Per Per Per Per Per Per Per
Annum Fortnight Annum Fortnight Annum Fortnight Annum Fortnight

$ $ $ $ $ $ $ $
1 20,887 803.35 21,388 822.63 21,816 839.08 22,034 847.47
2 21,275 818.27 21,786 837.91 22,221 854.67 22,444 863.22
3 21,699 834.56 22,219 854.59 22,664 871.68 22,890 880.40
4 22,140 851.53 22,671 871.97 23,125 889.41 23,356 898.30
5 22,792 876.60 23,339 897.64 23,805 915.59 24,043 924.75
6 23,567 906.41 24,132 928.16 24,615 946.72 24,861 956.19
7 23,707 911.82 24,276 933.71 24,762 952.38 25,010 961.90
8 24,218 931.48 24,800 953.83 25,296 972.91 25,549 982.64
9 24,360 936.93 24,945 959.42 25,444 978.61 25,698 988.40
10 25,012 962.01 25,612 985.10 26,125 1004.80 26,386 1014.85
11 25,630 985.76 26,245 1009.41 26,770 1029.60 27,037 1039.90
12 26,017 1000.64 26,641 1024.65 27,174 1045.15 27,446 1055.60
13 26,228 1008.78 26,858 1032.99 27,395 1053.65 27,669 1064.19

METHODIST LADIES’ COLLEGE NON-TEACHING
STAFF (ENTERPRISE BARGAINING)

AGREEMENT 2000.
No. AG 112 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Methodist Ladies’ College

and

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch

and

The Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers Union of Australia, WA Branch

and

The Australian Nursing Federation, WA Branch.

No. AG 112 of 2000.

Methodist Ladies’ College Non-Teaching Staff (Enterprise
Bargaining) Agreement 2000.

COMMISSIONER P E SCOTT.

4 May 2000.
Order.

HAVING heard Mr N Briggs on behalf of The Independent
Schools Salaried Officers’ Association of Western Australia,

Industrial Union of Workers and the Australian Liquor, Hos-
pitality and Miscellaneous Workers Union, Western Australian
Branch, Mr I Ludlow on behalf of the Methodist Ladies’ Col-
lege and Ms L Dowden on behalf of The Construction, Mining,
Energy, Timberyards, Sawmills and Woodworker’s Union of
Australia, Western Australian Branch and there being no ap-
pearance on behalf of The Australian Nursing Federation, WA
Branch, and by consent, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the Methodist Ladies’ College Non-Teaching
Staff (Enterprise Bargaining) Agreement 2000 in the terms
of the following schedule be registered on the 4th day of
May 2000 and shall replace the Methodist Ladies’ Col-
lege Non-Teaching Staff (Enterprise Bargaining)
Agreement 1997.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE

This Agreement shall be known as the Methodist Ladies’
College Non-Teaching Staff (Enterprise Bargaining)
Agreement 2000 and replaces the Methodist Ladies’ College
(Non-Teaching Staff Enterprise Bargaining) Agreement 1997.
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2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement
4. Relationships to Parent Awards
5. Scope of Agreement
6. Single Bargaining Unit
7. Date and Duration of Agreement
8. Objectives
9. Salary Rates

10. Classifications
11. No Reduction
12. Leave
13. Efficiency Improvements
14. Superannuation
15. Insurance
16. Salary Packaging
17. Security of Tenure
18. Job Sharing
19. Dispute Resolution Procedure
20. Consultative Committee
21. No Further Claims
22. No Precedent
23. Signatories

Appendix A
Appendix B
Appendix C
Appendix D
Appendix E
Appendix F
Appendix G

3.—PARTIES TO THE AGREEMENT
This Agreement is made between Methodist Ladies’ Col-

lege, The Independent Schools Salaried Officers’ Association
of Western Australia, Industrial Union of Workers, The Aus-
tralian Liquor, Hospitality and Miscellaneous Workers Union,
Western Australian Branch, the Australian Nursing Federa-
tion, Industrial Union of Workers, Perth, and Construction,
Mining, Energy, Timberyards, Sawmills and Woodworkers
Union of Australia—Western Australian Branch.

4.—RELATIONSHIP TO PARENT AWARDS
(1) This Agreement shall be read and interpreted in con-

junction with the following awards—
Independent Schools Administrative and Technical Of-
ficers Award 1993;
Teachers’ Aides’ (Independent Schools) Award 1988;
School Employees (Independent Day & Boarding
Schools) Award ,1980;
Nurses’ (Independent Schools) Award;
Independent Schools’ (Boarding House) Supervisory
Staff Award;
Child Care (Out of School Care-Playleaders) Award;
Building Trades Award 1968 (No.31 of 1966)

(2) Where there is any inconsistency between the Agree-
ment and the relevant award, this Agreement will prevail to
the extent of the inconsistency.

5.—SCOPE OF AGREEMENT
(1) This Agreement shall apply to staff members who are

employed within the scope of the awards listed in Clause 4. –
Relationship to Parent Awards of this agreement.

(2) The estimated number of staff covered by this agree-
ment is 85.

6.—SINGLE BARGAINING UNIT
(1) The parties to this Agreement have formed a single bar-

gaining unit.
(2) The single bargaining unit has conducted negotiations

with the College and reached full Agreement with the College
represented by this Agreement.

7.—DATE AND DURATION OF AGREEMENT
This Agreement shall come into effect on and from the date

of registration and shall apply until the 31st day of December
2001. The parties have agreed to meet no later than 3 months
prior to the expiry of this agreement to commence negotia-
tions for a new agreement.

8.—OBJECTIVES
(1) The College’s foremost aim is to provide a broad, bal-

anced, relevant, holistic and high quality education for students
and prepare them for adulthood. Each and every employee, to
varying degrees, has an input into the broader education proc-
ess and through this Agreement should strive to achieve the
following objectives—

(a) Re-affirm a mutual responsibility to maintain a work-
ing environment that will ensure that the College
and its staff continue to be genuine participants and
contributors to the College aims, objectives and phi-
losophy.

(b) Safeguard and improve the quality and productivity
of services at the College through the continual re-
view of work practices and procedures and upgrading
of professional skills and knowledge.

9.—SALARY RATES
(1) The minimum annual rate of salary payable to staff mem-

bers engaged in the classifications prescribed in Clause 10. –
Classifications of this agreement shall be—
Level Step 01.01.1999 01.07.1999 01.01.2000 01.01.2001

(new base) (Base + 2%) (Base + 6%) (Base + 9%)
$ $ $

Level 1 1 23460 23929 24868 25571
2 23779 24255 25206 25919
3 24100 24582 25546 26269
4 24420 24908 25885 26618
5 24740 25235 26224 26967
6 25059 25560 26563 27314

Level 2 1 24420 24908 25885 26618
2 24793 25289 26281 27024
3 25166 25669 26676 27431
4 25539 26050 27071 27838
5 25913 26431 27468 28245
6 26286 26812 27863 28652

Level 3 1 26659 27192 28259 29058
2 27246 27791 28881 29698
3 27832 28389 29502 30337
4 28419 28987 30124 30977
5 29005 29585 30745 31615
6 29592 30184 31368 32255

Level 4 1 30658 31271 32497 33417
2 31405 32033 33289 34231
3 32151 32794 34080 35045
4 32898 33556 34872 35859
5 33644 34317 35663 36672
6 34390 35078 36453 37485

Level 5 1 34657 35350 36736 37776
2 35723 36437 37866 38938
3 36790 37526 38997 40101
4 37855 38612 40126 41262
5 38922 39700 41257 42425
6 39989 40789 42388 43588

(2) In the event of any safety net adjustments being applied
in the future to any of the relevant awards, such shall be ab-
sorbed into the salary rates prescribed in this Agreement.

(3) (a) Employees appointed to a salary level shall proceed
(step by step) within that level based upon the percentage of
full time hours undertaken by that employee. Boarding House
Assistants however shall progress in accordance with the ta-
ble contained in Appendix C of this Agreement.

(b) The following formula shall apply for the purpose of
determining when all part-time employees are entitled to in-
cremental increases—

80% — 100% — by annual increments
50% — 79% — every 1.5 years
less than 50%— every 2 years.

(4) (a) If during progression through the salary steps, and at
least two months prior to the employee’s next annual incre-
ment, the employer considers such increment to be
inappropriate, due to work performance and, as such, does
not recommend or authorise further progression to the next
step, then the employer shall state reasons in writing to the
employee concerned.

(b) Such reasons should indicate the areas where the em-
ployer considers improvement is required. If the improvement
is subsequently achieved, then the employee shall progress to
the appropriate salary step from the time of improvement.

(c) If the employer does not recommend or authorise pro-
gression at the end of this procedure, then the employee may
choose to appeal this decision in accordance with the provi-
sions of Clause 19.—Dispute Resolution Procedure of this
agreement.
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(5) (a) An employee may only progress from one level to
another in accordance with the provisions prescribed in Clause
10.—Classifications of this agreement.

(b) Should an employee’s responsibilities increase to the
extent where they consider their salary level to be no longer
appropriate to their position, the employee and/or his/her rep-
resentative, may at any time, apply in writing to have his/her
classification reviewed.

(c) The employer shall determine whether such reclassifica-
tion is warranted within twenty-eight days from the date of
the written application. If the reclassification is agreed, the
date from which the new rate will apply will be determined
by mutual agreement. If the employer does not recommend
reclassification, then the employee has the right to appeal in
accordance with the provisions of Clause 19. – Dispute Reso-
lution Procedure of this agreement.

10.—CLASSIFICATIONS
Each staff member shall be placed in one of the following

levels dependent on the skills, qualification and experience
demanded by the position.

Level 1
The employee at this level requires no prior experience or

formal qualification in the performance of their job and works
under direct general supervision.

Level 2
The employee at this level performs tasks under general

supervision, is competent in the performance of tasks associ-
ated with level 1 positions. The employee will, if the position
requires, have acquired trade or other relevant qualifications
and/or demonstrated experience. Some employees at this level
will supervise other employees under direction.

Level 3
The employee at this level is competent and skilled and per-

forms duties under general direction, but with some degree of
autonomy. The employee will have acquired a recognised trade
or other relevant qualification and/or demonstrated experience.
Some employees at this level could be responsible for the su-
pervision of others.

Level 4
The employee at this level is competent and skilled with the

knowledge and demonstrated ability to undertake complex
tasks with a reasonable degree of autonomy. They may also
be involved in the supervision of others and will have relevant
TAFE/Tertiary or equivalent qualifications and/or demon-
strated experience.

Level 5
The employee at this level will manage and be accountable

for the services under their control. The employee, generally
through job responsibility, qualification or experience, is not
only fully competent in the performance of their role but also
has a high degree of autonomy, initiative and discretion in the
work programme. The employee may also be responsible for
the day to day management of employee teams.

11.—NO REDUCTION
(1) Nothing herein contained shall entitle the College to re-

duce the salary of any staff member who, at the date of this
agreement, was being paid a higher rate than the minimum
prescribed for the staff member’s classification at the time.

(2) Salaries however may be capped at their current rate in
cases where remuneration is considered to be in excess of the
definitions prescribed in Clause 10.—Classifications of this
agreement.

12.—LEAVE
(1) Long Service Leave

(a) Any employee who has completed eight continuous
years of service with the College shall be entitled to
ten weeks’ long service leave on full pay. Pro-rata
entitlement on termination will be paid after seven
years’ continuous service.

(b) For each subsequent eight years of service the em-
ployee shall be entitled to an additional ten weeks’
paid long service leave.

(c) Part-time employees will be paid long service leave
on a pro-rata basis in accordance with hours worked.

(d) Long service leave will generally be taken in its en-
tirety, however in special circumstances, which result
in no additional cost to the College, leave may be
taken in smaller portions at mutually agreed times.

(2) Parental Leave
The College will grant Parental Leave in accordance with

current minimum conditions as contained in the Western Aus-
tralia Minimum Conditions of Employment Act (1993).

(3) Special Family Leave
The College agrees to the employee using three (3) of their

sick leave days each calendar year to care for sick members of
their immediate family. If more than one day is taken in suc-
cession the employee will be required to produce a medical
certificate confirming the illness of the person concerned.
Leave unused for this purpose will only accrue as normal sick
leave.

13.—EFFICIENCY IMPROVEMENTS
(1) Flexibility of Hours

(a) The parties recognise that there is a wide range of
duties and responsibilities associated in the opera-
tion of a Day and Boarding School. By necessity
these duties and responsibilities are undertaken at a
range of times during each twenty-four hour span.

(b) Where applicable, and if differing from the Award,
the attached appendices address the issues of nor-
mal weekly working hours, overtime and public
holiday provisions for individual departments.

(c) As part of the daily structure of hours each employee
will be entitled to a paid fifteen minute tea break,
generally in the morning, and an unpaid thirty minute
meal break.

(2) Workplace Culture
(a) Employees covered by this agreement agree to work

collectively in an effort to achieve the objectives of
the College as prescribed in Clause 8. – Objectives
of this agreement.

(b) Employees will have commitment to and responsi-
bility for the work that they undertake. This will
include the ongoing improvement of work practices
and the continuous search to provide a better qual-
ity of service within their team.

(c) Employees will strive to work together with others
from all areas of the College, whether it be in a team
or as an individual, to improve the delivery of serv-
ice. Individuals and teams will take responsibility
for finding solutions and be solutions based rather
than problems based.

(3) Part-time Employees
 (a) (i) The College may vary the regular hours of em-

ployment of part-time employees provided
that at least eight weeks’ written notice is given
of any variation, unless otherwise agreed by
the College and the employee.

(ii) Both parties agree that, where variations to
hours of part-time employees are required, a
high degree of flexibility be adopted. This may
include accepting work in other areas of the
College.

(b) In determining the hours of a part-time employee,
the College acknowledges that such employees may
wish to seek additional employment and agrees to
negotiate hours of duty which, as far as practicable,
suit the circumstances of the College and the em-
ployee.

(4) Occupational Safety and Health
(a) The College Council, senior management and staff

believe that the safety and health of every one who
works and studies at Methodist Ladies’ College is
important and hence are committed to the success-
ful management of occupational safety and health
throughout the College and its associated activities.

(b) The Principal is ultimately responsible for occupa-
tional safety and health within the College.
Responsibility for the execution of the policy in
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areas under their control is delegated by the Princi-
pal to senior management, managers and supervisors.

(c) Every employee of Methodist Ladies’ College is ex-
pected to contribute to the achievement of a safe
workplace in an atmosphere of meaningful consul-
tation and genuine co-responsibility. To this end all
employees of the College will report any hazards
and actively consult with members of occupational
safety and health committees in the College
workplaces about the occupational safety and health
of the College community.

(5) Performance Management
The parties agree to work together in continuing to develop

the College’s Performance Management System for all non-
teaching staff.

(6) Multi-Skilling
The College and its non-teaching staff are committed to the

concept of multi-skilling, allowing greater flexibility and in-
creased work skills within the College non-teaching
environment, in a manner that is mutually acceptable and ben-
eficial to both the College and its staff. Where practicable,
prior training will be provided.

(7) Professional Development
(a) Professional development activities will be under-

taken partly in College time and partly in the staff
member’s own time, where feasible, in equal pro-
portions.

(b) There will continue to be consultation with staff
members in the planning of professional develop-
ment.

(c) The College will consider financial assistance for
staff undertaking external studies relevant to their
role at the College. Application for assistance must
be submitted, in writing, for assessment by the Busi-
ness Manager, whose decision will be final.

14.—SUPERANNUATION
(1) The Superannuation Guarantee Levy is to be paid into a

complying fund on behalf of each employee. The levy, which
is currently seven per cent of ordinary earnings, is payable
when an employee’s monthly salary exceeds $450.00.

(2) Employees who elect to contribute to the College Fund
a minimum five per cent of base gross salary will benefit from
an additional College contribution to the College Fund of a
maximum of ten per cent total College contribution.

(3) Salary sacrifice of superannuation payments is available
for all staff.

15.—INSURANCE
(1) For the period of this agreement, the College will pro-

vide the following insurance cover for all employees covered
by this Agreement—

(a) Journey & Personal Accident Insurance—As per the
Uniting Church Insurance policy;

(c) Salary Continuance Insurance – providing a benefit
of seventy-five per cent of normal salary up to two
years, following a deferment of ninety days.

16.—SALARY PACKAGING
The College will offer salary packaging through the

McMillan Shakespeare Group under the terms and conditions
detailed in the information package.

17.—SECURITY OF TENURE
(1) If, through no fault of their own, an employee’s position

is no longer viable, the College will endeavor to offer alterna-
tive employment in some other area of the College.
Nevertheless, there is no guarantee of a position being avail-
able.

(2) If alternative work cannot be found, severance payments
shall be as follows—

Period of Continuous Service Entitlement
Less than one year Nil
More than 1 but less than 2 years 4 weeks’ pay
More than 2 but less than 3 years 6 weeks’ pay
More than 3 but less than 4 years 7 weeks’ pay
More than 4 years 8 weeks’ pay

(3) A “weeks’ pay” means the ordinary time rate of pay for
the employee concerned.

18.—JOB SHARING
Where job sharing will not inconvenience the College, or

be detrimental to the efficient performance of the duties of the
position, job sharing will be allowed.

19.—DISPUTE RESOLUTION PROCEDURE
A dispute is defined as any question, dispute or difficulty

arising out of this Agreement.
The following procedure shall apply to the resolution of

any dispute—
(1) The immediate parties to the dispute shall make rea-

sonable attempts to resolve the matter by mutual
discussion and determination within five working
days.

(2) (a) If the immediate parties are unable to resolve
the dispute, the employee must make written
application to meet with the Principal and/or
an appointed delegate in an attempt to resolve
the matter.

(b) This meeting must take place within three
weeks of the employee’s written application,
unless otherwise agreed to by the parties, and
the employee will have the right to have a rep-
resentative present.

(3) If the parties are still unable to resolve the dispute,
the matter, at the request of either party, shall be re-
ferred to a meeting between the parties to this
Agreement.

(4) If the matter is not then resolved it shall be referred
to the Western Australian Industrial Relations Com-
mission.

20.—CONSULTATIVE COMMITTEE
(1) A Consultative Committee, six in number, shall be es-

tablished with equitable representation of the College and
employees covered by this Agreement.

(2) The Employee representatives shall be elected by a Bal-
lot of employees.

(3) The Committee shall provide a forum in which to dis-
cuss matters that relate directly to the conditions of
employment of non-teaching staff. Meetings will be held at
least once during each school term for the purpose of plan-
ning and monitoring the implementation of this Agreement.

21.—NO FURTHER CLAIMS
It is a condition of this Agreement that the parties will not

seek any further claims, with respect to salaries or conditions,
unless they are consistent with the State Wage Case Princi-
ples.

22.—NO PRECEDENT
It is a condition of this Agreement that the parties will not

seek to use the terms contained herein as a precedent for other
enterprise agreements, whether they involve the College or
not.

23.—SIGNATORIES
 Signed                 Common Seal Signed                 Common Seal
(Signature) (Signature)

MARGARET THOMAS T I HOWE
(Name of signatory in block letters) (Name of signatory in block letters)

Methodist Ladies’ College The Independent Schools Salaried Officers’
Association of Western Australia, Industrial
Union of Workers

 Signed                 Common Seal Signed                 Common Seal
(Signature) (Signature)

SHARRYN JACKSON MARK OLSEN
(Name of signatory in block letters) (Name of signatory in block letters)
The Australian Liquor, Hospitality and The Australian Nursing Federation,
Miscellaneous Workers Union, Western Industrial Union of Workers, Perth
Australian Branch
Signed                 Common Seal (Signature)

JOE MCDONALD
(Name of signatory in block letters)
Construction, Mining, Energy, Timberyards,
Sawmills and Woodworkers Union of
Australia – Western Australian Branch
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APPENDIX A
Independent Schools Administrative and Technical Offic-

ers Award 1993
Nurses’ (Independent Schools) Award
(1) Hours of Duty
Hours of duty shall be from Monday to Friday and in ac-

cordance with the requirements of each position.
(2) Given Days
Employees who otherwise work during school holidays will

be granted six given days on full pay during each calendar
year. Three days will be taken between Christmas and New
Year with two days taken during July break and one in the
October break. Days not taken will not accrue.

Given days during the term breaks will be taken at mutually
agreed times.

(3) Overtime
Employees may be asked to work overtime on occasions to

cater for special projects or heavy workloads. When this oc-
curs the employee may choose to have payment made at
ordinary rates or take equivalent time in lieu at a mutually
agreed time.

The parties recognise that there is no intention on behalf of
the College to have employees work more than their prescribed
hours on a regular basis.

(4) Public Holidays
Employees may be required to work on some Public Holi-

days. Where this occurs on days when students are present
employees may choose to be paid the additional time at nor-
mal time rates, or take equivalent time in lieu at a mutually
agreed time.

On all other Public Holidays employees will be paid in ac-
cordance with award stipulations.

APPENDIX B
School Employees (Independent Day & Boarding Schools)

Award, 1980
Catering & Domestic
(1) Working Hours
Working hours shall be in accordance with provisions stated

in the Award.
(2) Meal Breaks
Part-time employees may choose to work up to a maximum

of six hours per day before taking their compulsory thirty
minute unpaid meal break, provided this does not put at risk
the health and safety of any person.

(3) Stand Downs
Employees may be stood down without pay for a maximum

of twenty days per year before loss of leave entitlements. Stand
down time will be during vacation breaks only. It may also be
a requirement for employees to work during certain College
breaks.

(4) Annual Leave
Accrued Annual Leave will be taken during school holi-

days and at a time mutually agreed between the employee and
the College. In extenuating circumstances only, leave may be
taken during term time.

(5) Agreed Days
Each permanent employee shall be entitled to payment of

twelve (12) Agreed days during each calendar year. The rel-
evant award stipulates that these days will be taken as follows—

(a) three agreed days during first term vacation in each
year;

(b) two agreed days during each of the other school va-
cations;

(c) five agreed days during the Christmas vacation.
(6) Acting in Higher Capacity
In accordance with the School Employees (Independent Day

& Boarding Schools) Award 1980, if employed for two or
more hours on the higher class of work, payment shall be at
the higher rate for the whole of that day.

(7) Dress Code
For the duration of this Agreement appropriate clothing and

footwear shall be supplied or an allowance paid to ensure

employees are dressed suitably and safely. Employees with
these entitlements are expected to comply with dress and safety
standards at all times.

APPENDIX C
Independent Schools (Boarding House) Supervisory Staff

Award
(1) Salary Progression
Depending on experience, Boarding House Assistants will

commence at Level 1/Step 2 of this agreement in their first
year of service and will progress in salary steps as follows—

At commencement Level 1 Step 2
After first incremental step Level 1 Step 4
After second incremental step Level 1 Step 6
After third incremental step Level 2 Step 4
After fourth incremental step Level 2 Step 6
After fifth incremental step Level 3 Step 2

(2) Overtime
Employees may be asked to work overtime, on occasion, to

cater for special projects or additional workloads. When this
occurs payment will be made at ordinary rates or equivalent
time in lieu taken at a mutually agreed time.

The parties recognise that there is no intention on behalf of
the College to have employees work more than their prescribed
hours on a regular basis.

(3) Public Holidays
Employees may be required to work on some Public Holi-

days. Where this occurs on days when students are present
employees may choose to be paid the additional time at nor-
mal time rates, or take equivalent time in lieu at a mutually
agreed time.

(4) Meals
Meals will be supplied to staff who are on duty at times

when the dining room is open.

APPENDIX D
Teachers’ Aides’ (Independent Schools) Award 1988
(1) Working Hours
The ordinary hours of duty will normally be thirty-two and

one half per week, but could be up to thirty-eight, according
to the needs of the College.

The parties recognise that there is no intention on behalf of
the College to have employees work more than their prescribed
hours on a regular basis.

(2) College Camps
Employees who elect to attend College camps will be paid

an allowance of $100.00 per day, over and above their normal
pay during attendance.

(3) Public Holidays
Employees will be required to work on Public Holidays when

students are present without additional payment.
(4) Annual Leave
Annual Leave will be in accordance with that granted to

College teaching staff.

APPENDIX E
School Employees (Independent Day & Boarding

Schools) Award 1980
Grounds
(1) Hours of Duty
Full time employment will be seventy-six (76) hours per

fortnightly.
(2) Overtime
Given reasonable notice, employees will be asked to under-

take nominal amounts of overtime. Unless more than two hours
is undertaken on any day, or more than four hours in any fort-
nightly cycle, payment will be at normal hourly rates. Overtime
in excess of this will be paid for at the rate stipulated in the
award.

The parties recognise that there is no intention on behalf of
the College to have employees work more than their prescribed
hours on a regular basis. Employees would generally only be
required to work overtime in special circumstances.
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(3) Rostered Days Off
The College offers three different applications in regard to

employees accruing and taking Rostered Days Off. They are
as follows—

(a) work eight and one half-hours per day for eight days
in a fortnightly cycle and eight hours on the ninth
day. The tenth day is then taken as a Rostered Day
Off;

(b) work eight hours per day for ten days in each cycle
with all time beyond the standard seventy-six hour
fortnight accruing toward Rostered Days Off;

(c) work seven hours and thirty-six minutes per day on
ten days of each fortnightly cycle. With this option
no Rostered Day Off is accrued;

(d) work eight hours per day for eight days in the cycle
and six hours per day for the other two days. With
this option no Rostered Day Off is accrued.

Rostered days off not taken in any given fortnightly cycle
may be accrued to a maximum of three days. All rostered days
off not taken will then by paid for at the employee’s normal
hourly rate of pay.

(4) Annual Leave
Annual leave will be managed by the Business Manager. It

is agreed that school holiday periods are generally times of
peak College needs and every effort will be made to avoid the
Colleges needs being compromised by the taking of annual
leave.

(5) Dress Code
For the duration of this Agreement appropriate clothing and

footwear shall be supplied or an allowance paid to ensure
employees are dressed suitably and safely. Employees with
these entitlements are expected to comply with dress and safety
standards at all times.

APPENDIX F
Building Trades Award 1968

Facilities
(1) Working Hours
Full time employment will be seventy-six (76) hours per

fortnight.
(2) Rostered Days Off
The College offers three different applications in regard to

employees accruing and taking Rostered Days Off. They are
as follows—

(e) work eight and one half-hours per day for eight days
in a fortnightly cycle and eight hours on the ninth
day. The tenth day is then taken as a Rostered Day
Off;

(f) work eight hours per day for ten days in each cycle
with all time beyond the standard seventy-six hour
fortnight accruing toward Rostered Days Off;

(g) work seven hours and thirty-six minutes per day on
ten days of each fortnightly cycle. With this option
no Rostered Day Off is accrued;

(h) work eight hours per day for eight days in the cycle
and six hours per day for the other two days. With
this option no Rostered Day Off is accrued.

Rostered days off not taken in any given fortnightly cycle
may be accrued to a maximum of three days. All rostered days
off not taken will then by paid for at the employee’s normal
hourly rate of pay.

(3) Annual Leave
Annual leave will be managed by the Business Manager. It

is agreed that school holiday periods are generally times of
peak College needs and every effort will be made to avoid the
colleges needs being compromised by the taking of annual
leave.

There shall be no more than one employee allowed to take
annual leave at any time during school breaks, unless the Busi-
ness Manager approves otherwise. This provision however will
not include and/or apply to employees within the Section
whose work when they do take annual leave is not otherwise
carried out by other employees in the Section.

(4) Dress Code
For the duration of this Agreement appropriate clothing and

footwear shall be supplied or an allowance paid to ensure
employees are dressed suitably and safely. Employees with
these entitlements are expected to comply with dress and safety
standards at all times.

APPENDIX G
Child Care (Out of School Care-Playleaders) Award
(4) Overtime
Employees may be asked to work overtime, on occasion, to

cater for special projects or additional workloads. When this
occurs payment will be made at ordinary rates or equivalent
time in lieu taken at a mutually agreed time.

The parties recognise that there is no intention on behalf of
the College to have employees work more than their prescribed
hours on a regular basis.

(5) Public Holidays
Employees may choose to be paid the additional hours for

work undertaken on Public Holidays at normal time rates, or
take the equivalent time in lieu at a mutually agreed time.

(3) Set-Up Time
Additional time allocation for set up or relocation of premises

will be granted for special circumstances and negotiated with
the Head of Junior School.

MURPHY PLANT HIRE & DEMOLITION/BLPPU
COLLECTIVE AGREEMENT 2000.

No. AG 91 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers

and

Mannor Holdings Pty Ltd
t/a Murphy Plant Hire.

AG 91 of 2000.

Murphy Plant Hire & Demolition/
BLPPU Collective Agreement 2000.

COMMISSIONER S J KENNER.

3 May 2000.
Order.

HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

(1) THAT the Murphy Plant Hire & Demolition/BLPPU
Collective Agreement 2000 filed in the Commission
on 21 March 2000 in the terms of the following
schedule be and is hereby registered as an industrial
agreement.

(2) THAT the Murphy Plant Hire Industrial Agreement
No AG 93 of 1998 be and is hereby cancelled.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

———

1.—TITLE
This agreement shall be known as the Murphy Plant Hire &

Demolition/BLPPU Collective Agreement 2000.
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2.—ARRANGEMENT
Clause

No.
Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
All In Payments 14
Pyramid Sub-Contracting 15
Dispute Settlement Procedure 16
Safety Dispute Resolution 17
Amenities 18
Training and Related Matters 19
Drug & Alcohol, Safety & Rehabilitation Program 20
Clothing & Safety Footwear 21
Income Protection 22
Accident Pay 23
Union Membership 24
Y2K 25
Signatories to the Agreement 26
Appendix A—Drug & Alcohol, Safety and Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Mannor Holdings Pty

Ltd trading as Murphy Plant Hire (hereinafter referred to as
“the company”), the Western Australian Builders’ Labourers,
Painters and Plasterers Union of Workers (hereinafter referred
to as “the union”) and all employees of the company eligible
to be members of the union.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work.

This agreement shall apply in Western Australia only. There
are approximately five employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after November 1st 1999 and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previous 1st 1st 1st
EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67

3. Wage increases in this Agreement will be granted in ac-
cordance with an agreed skills enhancement programme. Any
agreed programmes will provide training in NBCITC accred-
ited general common and task specific skills.

The parties shall monitor the introduction of any skills en-
hancement programme.

(i) Employees will be classified into the following catego-
ries, although employees will not be precluded from moving
to a higher category, where they have been employed for the
specified periods, for the lack of appropriate training—

(a) Entry Level Demolition Worker
This category will apply to a new employee with
little or no demolition experience who will undergo
assessment, for a period not exceeding 10 weeks, of
suitability for continued employment, after which
time employees will be offered training in a basic
demolition course agreed to by the Company and
the Union.
Employees in this category will be expected to dem-
onstrate a safety conscious work attitude, an aptitude
for demolition work, good housekeeping practices
and productive and diligent work ethics.
In addition to other allowances prescribed by the
Award and this Agreement, employees in this cat-
egory will be paid as a Builders’ Labourer Group 3
as outlined in this clause.
The Company shall not employ more than 25% En-
try Level employees in any demolition team.

(b) Basic Demolition Worker
This category will apply to an employee who has
completed the requirements of an Entry Level Worker
and who is gaining knowledge and experience on-
site in general demolition skills, including sound
knowledge of the Occupational Health, Safety and
Welfare Act 1984, as amended.
In addition to the requirements of the Entry Level
Demolition Worker employees will be expected to
demonstrate safety conscious work practices and an
understanding of demolition work.
An employee in this category will be, after a period
not exceeding 13 weeks, classified as a Skilled
Demolition Worker and will be offered further train-
ing in a demolition course agreed to by the Company
and the Union.
In addition to the other allowances prescribed by the
Award and this Agreement, employees in this cat-
egory will be paid as a Builders’ Labourer Group 2
as outlined in this clause.

(c) Skilled Demolition Worker
This category will apply to an employee who has
completed the requirements of a Basic Demolition
Worker who has a broad knowledge of demolition
work.
In addition to the requirements of the Basic Demoli-
tion Worker employees will be expected to assist with
the on-the-job training and guidance in public and
workplace safety; general demolition skill; and the
plant, equipment and methods utilised, of Entry
Level and Basic Demolition Workers.
In addition to other allowances prescribed by the
Award and this Agreement, employees in this cat-
egory will be paid as Builders’ Labourer Group 1 as
outlined in this clause.

(ii) Employees will be paid an allowance of $5.00 per hour
worked to compensate for the additional disabilities associ-
ated with demolition work on jobs where the union’s
commercial construction agreement applies, either formally
or informally, and on all jobs in West Perth and the CBD as
defined in Appendix B and on any other job with a project
value over $100,000. On all other projects where the unions
commercial construction agreement does not apply the site
allowance in Appendix B shall apply, unless otherwise agreed
between the parties.

(iii) This rate is in lieu of Clause 9 of the Award or allow-
ances contained in particular site agreements.

4. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.
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5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase the contributions on behalf of

each employee into the Western Australian Construction In-
dustry Redundancy Fund to the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.
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5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.

2. In all instances, the following procedure shall be observed.
3. A uniformly high standard of amenities and facilities such

as ablution blocks, change rooms, crib sheds, etc. shall be
provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.

5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when cal-
culating floor space.

7. Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.

10. Where less than 20 persons are employed on site, Regu-
lation 3.20—Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed
washable laminated or vinyl surface, and seating for the tak-
ing of meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16. A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.
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20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.

25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in re-

spect to all employees—
Employees Toilets Urinals
1—5 1 Nil
6—10 1 1
11—20 2 2
21—35 3 4
36—50 4 6
51—75 5 7
76—100 6 8

NB. For each additional 20 persons or part thereof up to
200 persons or part thereof up to 200 persons, one additional
urinal and one additional toilet is required. For each addi-
tional 35 persons or part thereof in excess of 200 persons, one
additional urinal and one additional toilet is required. If a slab
urinal is provided, each 600mm shall be regarded as one uri-
nal.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Union.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001

26.—SIGNATORIES
BLPPU ...........................................

Date: 4/3/00
The Company: ...........................................

SIGNATURE
Date: 4/3/2000

Company Seal ...........................................
PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.
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(b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

(c) There will be no payment of lost time to a person unable
to work in a safe manner.

(d) If this happens 3 times the worker shall be given a writ-
ten warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be trans-
ferred/dismissed the next time he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay

while attending treatment.

4. IMPLEMENTATION

To assist with the adoption and implementation with this
policy the company will—

(a) Clearly state its endorsement of the BTG Drug and
Alcohol program and comply with it.

(b) Provide access at an agreed time and venue for a
representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE

1. This agreement is between the parties to this agreement
and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05

The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O. but not
including the C.B.D. or West Perth (as defined)

Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean the
value of all tendered work which falls under the scope of the
principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
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may include matters regularly addressed within the industry,
such as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

ON-SITE ENGINEERING/
BLPPU COLLECTIVE AGREEMENT 2000.

No. AG 81 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers

and

On-site Engineering Pty Ltd.

AG 81 of 2000.

On-Site Engineering/
BLPPU Collective Agreement 2000.

COMMISSIONER S J KENNER.

18 April 2000.
Order.

HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

(1) THAT the On-Site Engineering/BLPPU Collective
Agreement 2000 filed in the Commission on 2 March
2000 in the terms of the following schedule be and
is hereby registered as an industrial agreement.

(2) THAT the On-Site Engineering Industrial Agreement
No AG 132 of 1994, the On-Site Engineering In-
dustrial Agreement No AG 195 of 1995 and the
On-Site Engineering Industrial Agreement No AG
11 of 1998 be and are hereby cancelled.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

———

1.—TITLE
This agreement shall be known as the On-Site Engineering/

BLPPU Collective Agreement 2000.

2.—ARRANGEMENT
Clause

No.
Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
All In Payments 14
Pyramid Sub-Contracting 15
Dispute Settlement Procedure 16
Safety Dispute Resolution 17
Amenities 18
Training and Related Matters 19
Drug & Alcohol, Safety & Rehabilitation Program 20
Clothing & Safety Footwear 21
Income Protection 22
Accident Pay 23
Union Membership 24
Y2K 25
Signatories to the Agreement 26
Appendix A—Drug & Alcohol, Safety and Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on On-Site Engineering

Pty Ltd (hereinafter referred to as “the company”) and the
Western Australian Builders’ Labourers, Painters and Plaster-
ers Union of Workers (hereinafter referred to as “the union”)
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and all employees of the company eligible to be members of
the union.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work.

This agreement shall apply in Western Australia only. There
are approximately seven (7) employees covered by this agree-
ment.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6. PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after November 1st 1999 and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previous 1st 1st 1st
EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this agreement.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
In addition to the current payment, the company shall in-

crease the contributions on behalf of each employee into the
Western Australian Construction Industry Redundancy Fund
by the following sums on a weekly basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the

employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
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caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.

2. In all instances, the following procedure shall be observed.
3. A uniformly high standard of amenities and facilities such

as ablution blocks, change rooms, crib sheds, etc. shall be
provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.
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5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when cal-
culating floor space.

7. Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.

10. Where less than 20 persons are employed on site, Regu-
lation 3.20—Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed
washable laminated or vinyl surface, and seating for the tak-
ing of meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16. A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.

25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in re-

spect to all employees—
Employees Toilets Urinals
1—5 1 Nil
6—10 1 1
11—20 2 2
21—35 3 4
36—50 4 6
51—75 5 7
76—100 6 8

NB. For each additional 20 persons or part thereof up to
200 persons or part thereof up to 200 persons, one additional
urinal and one additional toilet is required. For each addi-
tional 35 persons or part thereof in excess of 200 persons, one
additional urinal and one additional toilet is required. If a slab
urinal is provided, each 600mm shall be regarded as one
urinal.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by

this Agreement for injury and sickness. The scheme is to be
negotiated between the parties.

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
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39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Union.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001

26.—SIGNATORIES
BLPPU ...........................................

Date:      /     /
The Company: ...........................................

SIGNATURE
Date:      /     /

Company Seal ...........................................
PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.

(b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

(c) There will be no payment of lost time to a person unable
to work in a safe manner.

(d) If this happens 3 times the worker shall be given a writ-
ten warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be trans-
ferred/dismissed the next time he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay

while attending treatment.
4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety

committee members, union delegate, consultative
committee members(s) at the two hour BTG Drug
and Safety in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work

Project Contractual Value Site Allowance
Up to $2.17 m $2.00
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $4.55m $2.00
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work

Project Contractual Value Site Allowance
Up to $4.55m $2.00
Over $4.55m $2.45

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $4.5m $2.00
Over $4.5m $2.05

The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O. but not
including the C.B.D. or West Perth (as defined)

Project Contractual Value Site Allowance
Yard $2.00
Up to $11.98m $2.00
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
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Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean the
value of all tendered work which falls under the scope of the
principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when

on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

PB FOODS LTD BEVERAGE PRODUCTION
(ENTERPRISE BARGAINING) AGREEMENT 1999.

No. AG 4 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

PB Foods Ltd

and

Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch.

AG 4 of 2000.

PB Foods Ltd Beverage Production (Enterprise
Bargaining) Agreement 1999.

COMMISSIONER J H SMITH.

13 April 2000.
Order.

HAVING heard Ms B Gavranich on behalf of the applicant
and Mr K Maher on behalf of the respondent and by consent
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act 1979, hereby orders that the
agreement made between the parties filed in the Commission
on 18 January 2000 titled PB Foods Ltd Beverage Production
(Enterprise Bargaining) Agreement 1999 be registered in the
terms of the following schedule as an industrial agreement.

(Sgd.) J. H. SMITH,    
[L.S.] Commissioner.

———

1.—TITLE
This Agreement shall be known as the PB Foods Ltd Bever-

age Production (Enterprise Bargaining) Agreement 1999.

2.—ARRANGEMENTS
1. Title
2. Arrangement
3. Parties Bound
4. Date & Period of Operation
5. Definitions
6. Relationship to Parent Award
7. Single Bargaining Unit
8. Commitment
9. Flexibility Clause

10. Redeployment
11. Contract of Employment
12. Disputes Settlement Procedure
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13. Union Business
14. Parental Leave
15. Introduction of Change
16. Redundancy
17. Protective Clothing & Equipment
18. Training
19. Meal Break
20. Equal Employment Opportunity
21. Movement in Wages
22. Signatories

APPENDIXES
Appendix A—Rates of Wage
Appendix B—C.I.T. & H.R. Consultative Committee

Constitution
Appendix C—Key Performance Indicators (K.P.I.’s)
Appendix D—Equal Employment Opportunity & Af-

firmative Action Program
Appendix E—Maintenance Flexibility Agreement
Appendix F—Process Control Operators
Appendix G—Production Shift Addendum
Appendix H—Parental Leave

3.—PARTIES BOUND
This Agreement will be binding upon the Australian Liq-

uor, Hospitality & Miscellaneous Workers Union, Western
Australian Branch, PB Foods Ltd and all employees who are
or are eligible to be members of the Australian Liquor, Hospi-
tality & Miscellaneous Workers Union, Western Australian
Branch. It is estimated that this agreement will apply to 34
employees.

4.—DATE & PERIOD OF OPERATION
This Agreement will operate from the commencement of

the first pay period on or after 16 December 1998 and will
remain in operation until 15 December 2000.

5.—DEFINITIONS
(1) “the Award” means the Dairy Factory Workers Award

1982.
(2) “the Company” means PB Foods Ltd.
(3) “the Union” means the Australian Liquor, Hospitality &

Miscellaneous Workers Union, Western Australia Branch.
(4) “the Commission” means The Western Australian In-

dustrial Relations Commission.

6.—RELATIONSHIP TO PARENT AWARD
(1) This Agreement will be read & interpreted wholly in

conjunction with the Dairy Factory Workers Award 1982.
(2) Where there is any inconsistency between this Agree-

ment and the award, this Agreement will prevail to the extent
of any inconsistency.

(3) This Agreement in addition to the award prevails to the
extent of any inconsistency over any other registered or un-
registered agreement made between the parties prior to the
registration of this Agreement.

7.—SINGLE BARGAINING UNIT
(1) The Union party to this Agreement, with the employees

covered by the relevant award, has formed a single bargaining
unit.

(2) The single bargaining unit has endorsed the terms of
this Agreement.

(3) PB Foods Ltd will provide the single bargaining unit
with all relevant information to enable effective monitoring
of the implementation of initiatives identified in this Agree-
ment.

8.—COMMITMENTS
(1) The parties undertake that the terms of this Agreement

will not be used to progress or obtain similar arrangements or
benefits in any other enterprise.

(2) This Agreement will not operate so as to cause any em-
ployee to suffer a reduction in ordinary time earnings as per
the Dairy Factory Workers Award 1982, or to depart from the
standards of the Commission, or the annualised weekly wage
for those employees engaged as such.

(3) The parties undertake that the increases referred to in
Clause 21—Movement in Wages of this Agreement, will be
the only increases to apply during the life of the Agreement
provided that further increases may result from real produc-
tivity improvements implemented and quantified by the CIT
consultative process.

(4) The parties will review the terms of this Agreement no
later than six (6) months prior to its expiration, commencing
no later than 15 June 2000.

(5) The parties will assess the achievement in productivity
and efficiency during the term of this Agreement.

(6) The parties commit to oppose any attempt by any other
person, employees or organizations to become a party to this
Agreement.

(7) The parties are committed to avoiding redundancies.
Where redundancies are unavoidable then the terms and con-
ditions as provided for in the Enterprise Bargaining Agreement
will apply.

(8) The parties agree that the terms and conditions of this
Enterprise Bargaining Agreement will continue unless replaced
by a new Enterprise Bargaining Agreement.

(9) During the life of this Agreement the facility for salary
sacrifice for the purpose of superannuation contributions will
be provided.

(10) The Company is committed to ensuring that all records
of employee entitlements are stored in systems, which are Y2K
compliant. On the first pay period on or before 31st December
1999 and on or before the 31st December 2001 employees
will receive a “hard copy” printout of all accrued entitlements.

9.—REDEPLOYMENT
(1) Redeployment for existing employees at the time of en-

tering into this Agreement will be voluntary.
(2) New employees employed after the date of the com-

mencement of this Agreement may be redeployed on a
temporary or permanent basis as required by the Company
from time to time.

(3) Further provisions of this Clause will be developed dur-
ing the life of this Agreement. This process will involve
consultation between the Company and the CIT and HR Con-
sultative Committee.

10.—FLEXIBILITY CLAUSE
(1) The parties to this Agreement commit themselves to a

process of developing a work place free from unnecessary
demarcation where employees can use their skills and com-
petence.

(2) It is also recognised that the breaking down of demarca-
tions and increased flexibility of the workforce will be achieved
through consultation where the relevant issues will be dis-
cussed and agreed to.

(3) In this regard, employees agree to carry out a range of
duties which may or may not involve the use of selected tools,
plant and equipment as agreed to by the consultative commit-
tee, the Union and the Company and subject to employees
being fully trained and the duties safe, legal and within their
skill and competence to perform. For example, discussions
and consultations will occur to examine which additional mi-
nor maintenance tasks on machines could be handled by
Production Operators.

11.—CONTRACT OF EMPLOYMENT
(1) An employee may be engaged as—

(a) A full-time employee or part-time employee in ac-
cordance with the provision of the Award.

(b) A temporary employee by agreement between the
employer and the Union; or—

(c) A casual employee, engaged by the hour subject to
the maximum weekly ordinary hours (ie. exclusive
of overtime) being thirty-eight (38). Such employ-
ment will be a period of up one (1) month or for a
period exceeding one (1) month by agreement be-
tween the Company and the Union.

(2) Where practicable, the Company will notify casual em-
ployees that they are not required to work on the next working
day. If a casual employee presents for work on a day on which
he or she might reasonably have expected to be required for
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work without having been notified by the Company, in ac-
cordance with this subclause that he or she is not so required,
then such an employee will receive four hours pay at the ap-
propriate casual rate.

(3) Probationary Employees
An employee other than a casual may be engaged for an

initial probationary period of not more than three (3) months
on the following basis—

(a) The Company will advise an in writing employee
on or before commencement whether the employee
is engaged for an initial probationary period, and if
so, the length of the probationary period. Employ-
ees have the right to have a union representative at
such reviews.

(b) Regular performance reviews will be conducted dur-
ing the probationary period. Employees have the
right to have a union representative at such reviews.

(c) Any performance deficiencies will be addressed with
counselling and/or training and the employee will
be allowed an opportunity to correct those deficien-
cies.

(d) The purpose of the probationary period is to allow
both the Company and the employee to decide
whether to continue the employment beyond the pro-
bationary period, and therefore the employee will
be advised that employment beyond the probation-
ary period is not guaranteed. The Union
representative will be notified of the performance of
employees on probation.

(e) If, at any time during the probationary period, either
the employee or the Company give one (1) week’s
notice of termination of the employment, the proba-
tionary employee’s employment will end.

(f) If, at the end of the probationary period, a decision
is made not to offer further employment, the proba-
tionary employee’s employment will end.

(4) It is a condition of employment that each employee
must—

(a) Perform work as the Company, may, from time to
time, reasonably require having regard to the limits
of the employee’s skill, competence and training.

(b) Perform the full range of duties within the employ-
ee’s classification, including any duties as may be
directed by the Company having regard to the limit
of the employee’s skill, competence and training.

(c) Perform work without regard to any demarcations
or limitations, providing the work to be performed
is within the employee’s skill, competence and train-
ing.

(d) Transfer between various departments without re-
strictions providing the duties are within the
employee’s skill, competence and training.

(e) Work reasonable overtime as may be required by
the Company.

(f) Comply with all safety regulations, policies and pro-
cedures determined by the Company or a prescribed
by Government Regulations.

(g) Use, as directed by the Company all protective cloth-
ing and equipment provided by the Company; and

(h) Observe all the Company regulations, policies and
procedures.

(5) Disciplinary Procedure
(a) Where an employee engages in unsatisfactory conduct

the Company may, as appropriate—
(i) informally counsel the employee;

(ii) verbally warn the employee;
(iii) warn the employee in writing;
(iv) suspend the employee with pay, the period of sus-

pension will not exceed one (1) week;
(v) dismiss the employee with notice or with pay in lieu

of notice.
(b) Where a representative of the Company engages in any

discussions with an employee concerning any conduct of an
employee, which may lead to dismissal or other disciplinary

or counselling measures being taken by the Company, the
employee is entitled to elect to have either another employee
or a Union representative present during the discussion. The
representative of the Company will remind the employee of
that entitlement at the beginning of the discussion.

(c) When counselling or warning an employee concerning
unsatisfactory conduct engaged in by that employee, the Com-
pany’s representatives will—

(i) specifically identify the conduct complained of;
(ii) explain why the conduct is unacceptable by the Com-

pany; and
(iii) explain the consequences if the employee again en-

gages in that unsatisfactory conduct.
(d) The Company of informal counselling of an employee

will keep no record. Where a record is kept by the Company
of a verbal warning given to an employee, the employee and
any other employee or Union representative present will be
given the opportunity to verify the accuracy of the record
within a reasonable time of the warning being given. A record
of the warning will not be kept for more than twelve (12)
months.

(e) Nothing in this clause affects the Company’s right to
dismiss an employee without notice for misconduct, which
justifies summary dismissal.

(6) Performance Counselling
If the Company considers that the performance of any em-

ployee is unsatisfactory, the Company’s representative will—
(a) Discuss the matter informally with the employee to

ascertain the cause/reason for poor performance and
look at—

(i) the areas of the employee’s performance which
are unsatisfactory;

(ii) the reasons for the employee’s unsatisfactory
performance;

(iii) the steps available to the Company which
would assist the employee to perform satis-
factorily, which may include arranging for the
employee to receive training or additional
training or altering the employee’s working
conditions; and

(iv) the steps available to the employee to remedy
the unsatisfactory performance (this includes
independent professional counselling).

NOTE: The Union will be kept informed at all times.
(b) During any such informal discussions, the employee

is entitled to elect to have a Union representative
present during the discussion. The representative of
the Company will remind the employee of that enti-
tlement at the beginning of the discussion.

(c) If, after informal discussions, the Company still con-
siders that the performance of the employee is
unsatisfactory, the Company will advise the em-
ployee in writing of—

(i) the areas of the employee’s performance which
are unsatisfactory;

(ii) the Company’s response to any reasons of-
fered by the employee for his or her
unsatisfactory performance;

(iii) the steps which would assist the employee to
perform satisfactorily;

(iv) the steps of the employee to remedy the un-
satisfactory performance; and

(v) the time allowed for improvement before fur-
ther assessment.

NOTE: The Union will be kept informed as to what
progress has been made.

(d) Where the required improvement has not occurred
following the steps set out in paragraph (a) and (b)
above, give the employee a written warning that fail-
ure to improve performance within a given time may
lead to the employee’s suspension or dismissal from
employment, and setting out the steps necessary to
be taken by the employee to improve their perform-
ance to a satisfactory level.
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(e) Where the performance of an employee then con-
tinues to be unsatisfactory, suspend the employee
with pay for a time specified in writing by the Com-
pany or dismiss the employee with notice.

(f) If despite the efforts of the parties, the above proc-
ess fails to bring about a resolution of the issue, the
matter may be referred without prejudice to the Com-
mission.

(7) Termination of Employment
(a) The minimum notice required to be given by the

Company or the employee to terminate employment
will be—

(i) for casual employees—one hour’s notice;
(ii) for probationary employees—as provided in

subclause (3) Probationary Employees of this
clause; and

(iii) for all other employees—in accordance with
the provisions below—

Period of Continuous Service Period of Notice
Not more than 1 year 1 week
More than 1 year but not more

than 3 years 3 weeks
Not more than 5 years 3 weeks
More than 5 years 4 weeks

The period of notice is increased by one (1) week if
the employee is over forty-five (45) years old and
has completed two (2) years’ continuous service with
the Company.

(b) By arrangement between the employee and the Com-
pany, an employee will be entitled to up to eight (8)
hours time off per week during the notice period for
the purpose of seeking other employment.

(c) Notice of termination of employment may also be
affected by the payment or forfeiture of wages for
the relevant notice period, providing that employ-
ment may be terminated by part of the period of
notice specified and part payment or forfeiture of
wages in lieu of notice.

(d) Payment or forfeiture of wages in lieu of notice will
be calculated on a basis of the wages the employee
would have received for the ordinary time the em-
ployee would have worked during the period of
notice had the employee’s employment not been ter-
minated.

(e) The Company may dismiss an employee without no-
tice for misconduct, which justifies summary
dismissal, and in such cases, wages will be paid up
to the time of dismissal only.

(f) Nothing in this clause prevents the Company and
the employee agreeing to a lesser period of notice
than that otherwise required by this clause. Permis-
sion to do so will not unreasonably be withheld.

(g) As part of its commitment to job security and to train-
ing for its employees, the Company will offer work
to employees wherever possible before that work is
contracted out.

12.—DISPUTE SETTLEMENT PROCEDURE
(1) The objective of the dispute settlement procedure is as

follows—
(a) to promote resolution of disputes by measures based

on consultation, co-operation and discussion;
(b) to reduce the level of industrial confrontation;
(c) to avoid interruption to the performance of work and

the consequential loss of production and wages; and
(d) to improve the quality of the work environment.

(2) Where a grievance, complaint, claim or any matter which
is likely to result in a dispute arises between the employer and
an employee group of employees the following procedure will
apply—

(a) The employee or group of employees will discuss
the matter with their immediate supervisor(s).

(b) The parties are committed to resolving issues within
24 hours but no longer than 48 hours after which

time the matter will be referred to the Union Repre-
sentative for discussion with the employer
representative.

(c) If a negotiated settlement cannot be reached within
seven (7) days the parties shall apply to the Com-
mission. The parties shall abide by the decision of
the Commission.

(3) The parties are committed to promoting resolution of
disputes in a consultative environment.

13.—UNION BUSINESS
(1) At the time of engagement the employer will provide all

new employees with information about the Union. Such in-
formation will be in the form of a “New Member Kit” to be
supplied by the Union. The elected on site Union Representa-
tive will be allowed reasonable time to discuss Union
Membership with new employees within one (1) week of com-
mencing employment.

14.—PARENTAL LEAVE
Parental Leave will be in accordance with the provisions of

Appendix (H)—Parental Leave of this Agreement.

15.—INTRODUCTION OF CHANGE
(1) Employer’s Duty of Notify
(a) Where the Company has made a definite decision to in-

troduce major changes in production, program, organization,
structure or technology that are likely to have “significant ef-
fects” on employees, the employer shall notify the employees
who may be affected by the proposed changes and the Union.
Notification will be provided to the CIT and HR Consultative
Committee.

(b) “Significant effects” include termination of employment,
major changes in the composition, operation or size of the
employers’ workforce or in the skills required the elimination
or diminution of job opportunities, promotion opportunities
or job tenure; the alteration of hours of work; the need for
retraining or transfer of employees to other work or locations
and the restructuring of jobs. Provided that where the Award
makes provision for alteration of any of the matters referred
to herein an alteration shall be deemed not to have “signifi-
cant effects”.

(2) Employer’s Duty to Discuss Change
(a) The Company shall discuss with the employees affected

and the Union, the introduction of the changes referred to in
subclause (1) of this clause among other things, the effects
the changes are likely to have on employees, measures to avoid
or minimise the adverse effects of such changes on employ-
ees and shall give prompt consideration to matters raised by
the employees and/or the Union in relation to the changes.

(b) The discussion shall commence as soon as is practicable
after a definite decision has been made by the Company to
make the changes referred to in subclause (1) of this clause.

(c) For the purpose of such discussion, the Company shall
provide in writing to the employees concerned and the Un-
ion, all relevant information about the changes. This includes
the nature of the changes proposed; the expected effects of
the changes on employees and other matters likely to affect
employees provided that any employer shall not be required
to disclose confidential information the disclosure of which
would be inimical to the Company’s interests.

16.—REDUNDANCY
(1) Disclosure Before Terminations
(a) Where the Company has made a definite decision that

the Company no longer wishes the job the employee has been
doing done by anyone and this is not due to the ordinary and
customary turnover of labour and that decision may lead to
termination of employment, the Company shall hold discus-
sions with the employees directly affected and with the Union.

(b) The discussion shall take place as soon as is practicable
after the Company has made a definite decision which will
invoke the provisions of paragraph (a) of this subclause and
shall cover among other things, any reasons for the proposed
terminations, measures to avoid or minimise the terminations
and measures to minimise any adverse affect of any termina-
tions on the employees concerned.
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(c) For the purpose of such discussion the Company shall
provide in writing to the employees concerned and the Union
all relevant information about the proposed terminations in-
cluding the reasons for the proposed terminations, the number
and categories of employees likely to be affected and the
number of employees normally employed and the period over
which the terminations are likely to be carried out. Provided
that the Company shall not be required to disclose confiden-
tial information the disclosure of which would be inimical to
the employer’s interests.

(2) Transfer to Lower Paid Duties
Where an employee is transferred to lower paid duties, due

to redundancies for reasons set out in paragraph (a) of
subclause (1) of this clause the employee shall be entitled to
the same period of notice of transfer as the employee would
have been entitled to had the employment been terminated,
and the Company may at the Company’s option, make pay-
ment in lieu thereof of an amount equal to the difference
between the former ordinary weekly rate of wage and the new
lower ordinary weekly rate of wage for the number of weeks
of notice still owing.

(3) Severance Pay
(a) In lieu of the notice prescribed for ordinary termination

in Clause 10—Contract of Employment hereof, an employee
whose employment is terminated for reasons set out in para-
graph (a) of subclause (1) above shall be entitled to:—

(i) Four (4) week’s notice or payment in lieu thereof;
(ii) Two (2) week’s pay for each year of service to a

maximum of thirty (30) weeks’ or fifteen (15) years
service;

(iii) One (1) week’s pay for each year of service after
fifteen (15) years to a maximum of ten (10) week’s
for the years between fifteen (15) and twenty-five
(25); and

(iv) Payment of $1,000.00 for each completed year of
service to a maximum of $10,000.00

“Weeks Pay” means the ordinary weekly rate of wage for
the employee concerned.

Severance will be paid on a pro rata formula calculated in
years and months.

Provided that the severance payments shall not exceed the
amount which the employee would have earned if employ-
ment with the employer had proceeded to the employee’s
normal retirement date.

(b) For the purpose of this clause continuity of service shall
not be broken on account of—

(i) any interruption or termination of the employment
by the Company if such interruption or termination
has been made merely with the intention of avoid-
ing obligations hereunder in respect of leave of
absence;

(ii) any absence from work on account of personal sick-
ness or accident for which an employee is entitled to
claim sick pay as prescribed by the Award or this
Agreement or on account of leave lawfully granted
by the employer;

(iii) any absence with reasonable cause, proof whereof
shall be upon the employee; or

(iv) any absence from work on account of workers com-
pensation.

Provided that in the calculation of continuous service under
this subclause any time in respect of which an employee is
absent from work except time for which an employee is enti-
tled to claim annual leave, sick pay, long service leave and
public holidays as prescribed by the Award shall not count as
time worked.

(c) Service by the employee with a business which has been
transmitted from one employer to another and the employee’s
service has been deemed continuous in accordance with
subclause (3) of Clause 2 of the Long Service Leave Provi-
sions published in Volume 66 of the Western Australian
Industrial Gazette at pages 1—4 shall also constitute continu-
ous service for the purpose of this clause.

(4) Employee Leaving During Notice
An employee whose employment is to be terminated for

reasons set out in paragraph (a) of subclause (1) of this clause
may terminate employment during the period of notice and, if
so, shall be entitled to the same benefits and payments under
this clause had the employee remained with the Company until
the expiry of such notice. Provided that in such circumstances
the employee shall not be entitled to payment in lieu of no-
tice.

(5) Alternative Employment
The Company, in a particular redundancy case, may make

application to the Commission to have the general severance
pay prescribed varied if the employer obtains acceptable al-
ternative employment for an employee.

(6) Time Off During Notice Period
(a) During the period of notice of termination of employ-

ment given by the Company, an employee whose employment
is to be terminated for reasons set out in paragraph (a) of
subclause (1) of this clause that employee shall for the pur-
pose of seeking other employment be entitled to be absent
from work during each week of notice up to a maximum of
eight ordinary hours without deduction of pay.

(b) If the employee has been allowed paid leave for more
than one (1) day during the notice period for the purpose of
seeking other employment, the employee shall, at the request
of the Company, be required to produce proof of attendance
at an interview or the employee shall not receive payment for
the time absent. For this purpose a statutory declaration will
be sufficient.

(7) Notice to Commonwealth Employment Service
Where a decision has been made to terminate employees in

the circumstances outlined in paragraph (a) of subclause (1)
of this clause, the Company shall notify the Commonwealth
Employment Service thereof as soon as possible giving rel-
evant information including the number and categories of the
employees likely to be affected and the period over which the
terminations are intended to be carried out.

(8) Superannuation Benefits
(a) Subject to further order of the Commission where an

employee, who is terminated receives a benefit from a super-
annuation scheme, the employee shall only receive under
subclause (3) of this clause the difference between the sever-
ance pay specified in that subclause and the amount of the
superannuation benefit the employee receives which is attrib-
utable to Company contributions only.

(b) If the superannuation benefit is greater than the amount
due under subclause (3) of this clause then the employee shall
receive no payment under that subclause.

(c) Provided that benefits arising directly or indirectly from
contributions made by the Company in accordance with an
Award, agreement or order made or registered under the In-
dustrial Relations Act, 1979 shall not be taken into account
unless the Commission so orders.

(9) Employees with less Than One Year’s Service
This clause shall not apply to employees with less than one

(1) year’s continuous service and the general obligation on
the Company should be no more than to give relevant em-
ployees an indication of the impending redundancy at the first
reasonable opportunity and to take such steps as may be rea-
sonable to facilitate the obtaining by the employees of suitable
alternative employment.

(10) Employees Exempted
This clause shall not apply where employment is terminated

as a consequence of conduct that justifies instant dismissal
including malingering, inefficiency or neglect of duty or in
the case of casual employees, apprentices or employees en-
gaged for a specified period of time or for a special task or
tasks.

(11) Dispute Settlement Procedure
Any dispute under these provisions shall be referred to the

Commission.

17.—PROTECTIVE CLOTHING AND EQUIPMENT
(1) The Company will provide to employees’ suitable pro-

tective clothing and equipment when employees, as directed
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by the employer will wear necessary and such clothing and
equipment.

(2) Such clothing and equipment will remain the property
of the Company and will be returned when required in good
condition, fair wear and tear excepted.

(3) Where an employee is required to wear a special uni-
form, such uniform will be provided by the employer. The
uniform will remain the property of the employer and will be
returned when required in good condition, fair wear and tear
accepted.

(4) The Company will provide and maintain adequate first
aid equipment on the premises.

18.—TRAINING
(1) The parties to this Agreement are committed to external,

industry and enterprise training of employees to achieve—
(a) Higher skills relevant to the needs of PB Foods Ltd

Beverage Plant, Balcatta;
(b) Multi-skilling of employees to the level required for

operational efficiency and flexibility;
(c) A career path within PB Foods Ltd Beverage Plant,

Balcatta;
(d) Retraining to maintain pre-existing skills;
(e) Adjustment to technological changes; and
(f) Greater efficiency and job satisfaction

(2) A training program will be developed consistent with:—
(a) The current future skill needs of Brownes Dairy;
(b) The size, structure and nature of the operations of

PB Foods Ltd Beverage Plant, Balcatta; and
(c) The need to develop vocational skills relevant to the

Company through courses conducted by accredited
educational institutions and providers.

(3) All costs associated with standard fees, prescribed text
books and materials incurred by the employee in connection
with training required by the Company shall be reimbursed
upon production of receipts. All items so purchased shall re-
main the property of the Company and shall be made available
at all times to the employees during the period of training or
where relevant for on the job training with the employees be-
ing responsible to maintain the items in good condition.

(4) Travel costs incurred by an employee undertaking train-
ing required by the Company which exceed those normally
incurred in travelling to and from work shall be reimbursed.

(5) Authorisation for expenditure in relation to the costs
mention in subclause (3) and (4) of this clause shall be ob-
tained prior to such expenditure being incurred.

(6) Payment for CIT Meeting and Training
(a) Overtime

(i) Where an employee works beyond their rostered fin-
ishing time due to attending a CIT Meeting or a
Training session they will be paid at single time only
for those hours.

(ii) Where an employee attends a CIT Meeting or a Train-
ing session and due to rostering was unable to have
a ten (10) hour break, then the provisions of the
Award covering the employee will apply for those
hours.

(iii) Where an employee is requested to train on a non-
rostered day, they will be paid at double the EBA
rate for the hours spent training (a minimum of four
(4) hours payment will be guaranteed), or a day may
be added to their annual leave where a full day of
training occurs.

NB: All reasonable attempt must be made to ensure that a
ten (10) hour break is provided for.

(b) Shift Allowances
(i) If the employee is attending a Training session and

they normally would have been paid a shift allow-
ance for that day had they been at work, then they
will receive the shift allowance payment.

(c) Meal Breaks
(i) Where a meal break occurs during a Training ses-

sion it will be unpaid time.

(d) Long Term Training—eg: Week or More
(i) Payment will be a single time with a day shift load-

ing where the relevant Award provides for such
loading payment.

19.—MEAL BREAK
(1) Changes to meal breaks will be done in consultation and

agreement with the Union, employees and management in
order to accommodate operational needs.

(2) Meal Allowance on Overtime
(a) Where an employee is required to work overtime for

more than two (2) hours he/she will be paid a $7.00 meal
allowance.

20.—EQUAL EMPLOYMENT OPPORTUNITY
The Company is an equal opportunity employer and is com-

mitted to an Affirmative Action Program as detailed in
Appendix D—Equal Opportunity & Affirmative Action Pro-
gram hereof.

21.—MOVEMENT IN WAGES
(1) In addition to the productivity based bonuses detailed

below, the following increases will apply to the employees
covered by this Agreement—

(a) 2% increase on entering into this Agreement pay-
able from the first pay period on or after 16th

December 1998.
(b) 2% increase payable from the first pay period on or

after January 1st 2000.
(c) Productivity related bonus payments will be paid to

employees on the 31/12/99, 30/6/00 and 31/12/00
for the achievement of agreed productivity measures
set at the beginning of the preceding six (6) month
period.

(d) The CIT Consultative Committee will oversee the
process for introducing KPI’s.

(e) The training and resources required for the success-
ful introduction of KPI’s will be agreed to in
consultation with the Union and Management.

(f) Employee and the Union will be kept up to date as
to the progress of performance relating to the Key
Performance Indicators.

22.— SIGNATORIES
For and on behalf of For and on behalf of
PB Foods Ltd: A.L.H.M.W.U.—
....................................... .......................................
Graham Laitt Helen Creed
Managing Director Secretary
Date: ......./......./....... Date: ......./......./.......

APPENDIX—A

RATES OF WAGE

With effect from the first pay period on or after 16th
December 1998

CLASSIFICATION TOTAL RATE
$

DPW—Grade 1 446.63
DPW—Grade 2 491.98
DPW—Grade 3 501.80
DPW—Grade 4 512.72
DPW—Grade 5 534.90
DPW—Grade 6 545.82
DPW—Grade 7 576.99

With effect from the first pay period on or after
1st January 2000

CLASSIFICATION TOTAL RATE
$

DPW—Grade 1 455.56
DPW—Grade 2 501.82
DPW—Grade 3 511.84
DPW—Grade 4 522.98
DPW—Grade 5 545.60
DPW—Grade 6 556.74
DPW—Grade 7 588.53
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APPENDIX—B

C.I.T. & H.R. CONSULTATIVE COMMITTEE
CONSTITUTION

(1) PREAMBLE
The Union and the Company are committed to improved

and effective consultation in the workplace and to provide all
employees with an opportunity to participate fully. All repre-
sentatives fully support and endorse the principals of Safety
Quality and Productivity (know as CIT) as a means of ensur-
ing the future viability of PB Foods Ltd.

Management and the Unions also agree that effective con-
sultation is dependent upon—

(a) information sharing;
(b) facilities and training for representatives;
(c) commitment from both sides

It is therefore agreed that the establishment of a consulta-
tive committee is the most appropriate method whereby the
above principles can be practised and upheld.

(2) OBJECTIVE OF THE COMMITTEE
The objectives of the committee will be—

(a) To increase the quality of working life for all em-
ployees at the Balcatta site, particularly in the areas
of job design, skill formation, training and the work-
ing environment both physical and mental.

(b) To improve job safety, quality and productivity.
(c) To increase the competitiveness of the Company and

its products, by establishing world class manufac-
turing practices, thereby increasing job security
ensuring longevity of the Company.

(d) To establish a culture of continuous improvement at
the enterprise.

(3) TERMS OF REFERENCE
The following matters will be discussed at the committee,

and, where appropriate, decisions made and agreements
reached will go to Management and/or Steering Committee
in the form of recommendations, to enable decisions made by
the Company to take into account the views of the workforce.

To be responsible for the CIT program specifically—
(a) the day to day activities of the CIT project;
(b) to establish the CIT teams.;
(c) to identify the training needs for the CIT teams;
(d) to deal with the recommendations coming from the

CIT teams and other sources;
(e) to ensure full communication of progress to all staff;
(f) current market conditions and general conditions of

the industry (including the impact of any national
industry development plan on the Company);

(g) the introduction of new products, technology/ma-
chines or new or revised work methods and the
associated planning of layout, job numbers, skill
requirements;

(h) company training plans developed in accordance
with future career paths;

(i) the Company’s affirmative action policy and pro-
grams and equality of opportunity within the
workplace;

(j) occupational health and safety matters will be re-
ferred to the Safety CIT Team for their consideration
and recommendation;

(k) in the future at a time agreed by the Unions, the Com-
mittee will discuss changes to do with the
implementation of an enterprise agreement, and
make recommendations to the Steering Committee;

(l) any other matters raised by Union, employees or
management which impact on union members or the
efficiency of the Company other than those matters
raised in the following section, “Matters Requiring
Central Union Involvement.”

(4) MATTERS REQUIRING CENTRAL UNION IN-
VOLVEMENT

Most matters specific to work organization in the (plant)
can be discussed at the Consultative Committee. The purpose

of such discussion being the resolution of any issues. How-
ever, some matters, which may be raised, go to award areas.
These matters include but are not limited to—

(a) hours of work (including shift changes);
(b) penalty rates;
(c) leave loading;
(d) sick leave;
(e) holidays

Any item that is an award matter must be referred to the
Steering Committee.

(5) COMPOSITION
(a) The consultative committee will consist of a maximum

of eight (8) representatives.
Initially all members of the committee are nominated for an

initial period of twelve (12) months from the date of this char-
ter, after this period an election shall be called for nominations
for four (4) employee representatives. At the completion of a
committee member’s term, they are eligible for re-election for
an additional term. Thereafter, a period of six (6) months shall
apply before re-election.

(b) Any committee member who ceases to be an employee
of the Company ceases to be on the committee and Union/
management will elect/appoint a replacement as appropriate.
The Union will determine re-election of the Union representa-
tives. In addition, both Union officials and appropriate
management officers may be invited by their representatives
to attend meetings and address issues as agreed by the Com-
mittee.

(c) Management will determine the appointment of man-
agement representatives and the Union will determine the
appointment of Union representatives. All Union representa-
tives shall be employees of the enterprise concerned.

(d) In the determination of Union representatives on the
Committee, the Union shall give consideration to—

(i) the make-up of the workforce—in particular the pro-
portion of women, migrants and juniors;

(ii) the size of the workforce;
(iii) the number of distinct operations at the workplace;
(iv) shift arrangements;
(v) the corporate structure;

(vi) other existing consultative mechanisms.
(e) The Committee, once established, may invite persons to

attend specific meetings.
(6) TERMS OF OFFICE
All members appointed to the Committee shall hold office

for a period of twelve (12) months subject to Clause of this
appendix, and thereafter for a period of six (6) months.

(7) MEETINGS
The committee will endeavour to meet as required during

paid time in normal working hours.
(8) QUORUM
Comprising of four (4) representatives of which one (1) is

from Management, one (1) from the Union, and two (2) oth-
ers from the workplace.

(9) CHAIRPERSON
The chair will be elected by the Consultative Committee for

an initial period of three (3) months, then rotated amongst
other members of the Consultative Committee.

(10) SECRETARY
A Secretary shall be appointed for the purposes of record-

ing minutes, preparation and distribution of agendas and other
administrative duties. The Company shall provide the admin-
istrative requirements of this position.

(11) AGENDA
All members of the Committee may submit items. A Union

representative, a Management representative and the Secre-
tary shall meet at least one week prior to each meeting to
formulate the agenda and circulate it, together with all rel-
evant written information and comments, where frequency of
meetings permits.
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(12) MINUTES
The Secretary to take the Minutes and type. The minutes

will be distributed as quickly as possible. A copy of the draft
minutes will be sent to the Steering Committee members. The
minutes will be formally accepted at the next meeting of the
committee.

(13) FACILITIES AND RIGHTS FOR REPRESENTA-
TIVES

It is agreed that representatives should have the following
facilities and rights—

(a) time off to canvas the views of the membership and
to prepare items for the agenda; to prepare for the
consultative meeting as representatives, and to re-
port back to members on the Committee Meeting.

(b) all time spent in meetings, preparing for meetings
and reporting back to members about the Consulta-
tive Committee Meeting, shall be treated and paid
for as time worked.

(c) facilities such as a meeting room, telephone, photo-
copier and typing facilities should be made available
as needed.

(d) all representatives and potential representatives
should attend relevant training courses.

(e) any representative will not be discriminated against
by the employer or treated unfairly because of being
a member of the Consultative Committee or having
an interest in the Consultative Committee.

(14) RESPONSIBILITIES OF COMMITTEE MEMBERS
All committee members have the following responsibili-

ties—
(a) to attend all meetings and to give serious considera-

tion to all matters raised;
(b) to represent the views of their constituents.

(15) CONFIDENTIALITY AND INFORMATION SHAR-
ING

It is recognised that management will be unable to provide
certain information, due to the fact that the information could
compromise the competitiveness of the Company. Manage-
ment and unions agree to make every effort to make available
as much information as possible for the effective resolution
of problems and for the genuine participation of representa-
tives in decisions. All committee members to sign a
confidentiality agreement.

(16) TRAINING
All members of the committee are entitled to extra training

to ensure they are able to represent their members and fully
participate in the Consultative Committee.

APPENDIX—C

KEY PERFORMANCE INDICATORS
(1) The parties to this Agreement are committed to the de-

velopment of Key Performance Indicators, the purpose of
which is to—

(a) Create an awareness of productivity within the or-
ganization by providing a focus on existing activities.

(b) Establish a profile of existing performance from
which to plan for an improvement in performance.

(c) Provide a tool for the ongoing continuation of the
productivity improvement process as part of the CIT
program.

(d) Provide an ongoing mechanism for the monitoring,
analysis and evaluation of changes introduced.

(e) Provide a fair and equitable way of measuring the
contribution of employee to productivity within the
Company.

(2) Development of KPI’s
KPI’s will be developed as part of the CIT program. The

CIT Consultative Committee or a subcommittee of the CIT
Consultative Committee will be responsible for identifying
key performance indicators, which will be used to fund an-
nual productivity payments. Further, this committee/
subcommittee will have responsibility for the collecting of
data, the monitoring of indicators and the ongoing review of
the effectiveness of the key performance indicators.

The committee will consider a range of measures as part of
this program and they will include but not be limited to such
measures as a suggestion scheme, targets, reduction in wast-
age, reduction in lost time injuries, effective utilisation of
labour.

APPENDIX—D

EQUAL EMPLOYMENT OPPORTUNITY &
AFFIRMATIVE ACTION PROGRAM

PB Foods Ltd will operate an Equal Employment Opportu-
nity and Affirmative Action program on the principle of
recruitment and promotion by merit. This will involve giving
people in the workplace the opportunity to compete equally
for jobs and to have equal access to training and promotion at
all levels, limited only by their skills, experience and qualifi-
cations.

(1) The Company is committed to an objective of equal op-
portunity in employment and affirmative action is the way to
achieve it.

(2) The principles of Equal Opportunity and Affirmative
Action (EFO for Women) will apply to all employment prac-
tices, including recruitment, promotion, making appointments,
transfer, training, staff development, conditions of employ-
ment and termination of employment.

(3) The Company is opposed to all forms of discrimination
whether direct or indirect. Discrimination is taken to mean
denying people equal treatment in employment on grounds
that are not based on inherent job requirements.

(4) The Company believes that the requirements for any job
must be carefully defined so that people are not excluded from
consideration or disadvantaged by the application of irrelevant
criteria.

(5) The Company is committed to taking positive steps by
means of an Equal Employment Opportunity/Affirmative
Action program to relieve the effects of possible past discrimi-
nation. It is also to ensure that all current and future employees
may have equal employment opportunities in keeping with
the principle of appointment and advancement by merit.

(6) The Company has appointed an Equal Employment
Opportunity/Affirmative Action Co-ordinator and an Equal
Employment Opportunity/Affirmative Action Officer to en-
sure the implementation of this policy and to design and
co-ordinate an Equal Employment Opportunity/Affirmative
Action program.

(7) The Company undertakes to inform all employees and
in particular supervisory staff, of the Equal Employment Op-
portunity/Affirmative Action policy and of the resources
available to assist in its implementation.

(8) The Company will monitor and evaluate the success of
this program on a regular basis and the program will be re-
vised as and when necessary.

(9) The Company stresses that it regards the issue of Equal
Employment Opportunity/Affirmative Action (EEO for
Women) as an important procedure and expects all manage-
ment and supervisory staff to be responsible for ensuring the
successful implementation of this policy and of the Equal
Employment Opportunity/Affirmative Action program.

(10) The Company will make every effort to resolve dis-
putes and grievances related to Equal Employment
Opportunity/Affirmative Action.

(11) The Company believes that Equal Employment Op-
portunity/Affirmative Action (EFO for Women) can be
achieved with the support and co-operation of management,
unions and employees.

APPENDIX—E

MAINTENANCE FLEXIBILITY AGREEMENT
The purpose of this agreement is to ensure optimum pro-

ductivity by effective utilisation of staff. This may require some
changes to traditional working relationships and increase
employee participation. In particular, this will be provided by
greater flexibility between Maintenance and Production em-
ployees with respect to work that these staff may undertake.
In all cases it is accepted that staff must have the appropriate
skill and competency to perform any particular tasks.

A major aim of this agreement is that the fostering of a
mutual trust in the shared management and accountability of
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the operation will provide for greater levels of business per-
formance, job satisfaction and improved skills.

It is agreed that the parties will seek improved productivity
through improved communications between Maintenance and
Production staff. This will occur in all areas including more
detailed analysis of plant faults by production personnel to
assist maintenance to rectify problems more expeditiously.

It is agreed that providing staff have the required skill that
the following areas may be undertaken by either maintenance
or production staff as appropriate—

2 Litre plastic bottleline Set up of machine and labeller
Coders Set up and cleaning
All machines and operations Operations by maintenance

staff to test run for maintenance
purposes.

Other areas may be included from time to time following
agreement by the respective parties.

APPENDIX—F

PROCESS CONTROL OPERATORS
The parties to this Memorandum of Understanding, con-

firm that after extensive consultation and negotiation,
agreement for the Process Control Operators to enter into ar-
rangements to convert to an annualised salary arrangement
where reached in 1996. In consideration of changes to arrange-
ments in regard to days and shifts rostered at that time, a wage
of $52,000 per annum was paid at the time of entering into
the Agreement. Recent discussions have resulted in some
changes to the original agreement and are reflected in this
document. The Process Control Operators are now paid
$62,089.44 (per annum).

(1) The Process Control Team will continue to report to the
Production Managers. They will be required to man the Con-
trol Room over a seven (7) day period and will work a roster
in consultation with the Manufacturing Manager Beverage that
meets the operational requirements of the Beverage Plant. The
current manning level of five (5) employees will continue.
They may be required to work up to 24 96 hours per year with
no employee required to work beyond twelve and a half (12½)
hours in any shift or more than 192 hours in a four (4) week
cycle.

(2) The annualised salary commenced on 15 August 1996
and was trialed for a period of six (6) months. During that
time the parties to this Agreement monitored and evaluated
the appropriateness of the arrangement. At the conclusion of
that trial period the parties agreed to continue the arrange-
ment. There was an option to revert to the provisions of the
PB Foods Ltd (Enterprise Bargaining) Agreement 1995, No
AG 14 of 1995. This option was not utilised.

(3) All accrued rostered day off entitlements were paid out
to those employees with entitlements, prior to the implemen-
tation of the Agreement in 1996.

(4) Under the amended terms of the agreement the Process
Control Operators will no longer have the option of working
additional hours to allow for the accrual of rostered days off.
This provision will take effect from 20 November 1999.

(5) The Process Control Team will continue to undertake to
cover all annual leave and sick leave absences with no further
cost being incurred by the Company.

(6) The Company will continue its undertaking to provide
relief cover in the event of long-term illness or other absence
it may deem appropriate.

(7) There will be no annual leave loading payable.
(8) This Memorandum will be read and interpreted wholly

in conjunction with the PB Foods Ltd Beverage Production
(Enterprise Bargaining) Agreement 1999. Where there is any
inconsistency between this Memorandum and the Agreement,
this Memorandum will prevail to the extent of any inconsist-
ency. Future salary increases will be payable in line with those
provided by the PB Foods Ltd Beverage Production (Enter-
prise Bargaining) Agreement 1999 or its successor.

(9) Process Control Operators under the terms of this
amended MOU will provide coverage for call-outs. A call-out
roster will operate to ensure that an operator is available at all
times to meet operational requirements identified by the Com-
pany. The Company undertakes to give fair and reasonable

notice of changes to operational requirements wherever pos-
sible, which require the attendance of the operator on call.

APPENDIX—G

PRODUCTION SHIFT ADDENDUM

BEVERAGE PLANT PRODUCTION

1.—ARRANGEMENT
1. Arrangement
2. Intent
3. Annualised Wage
4. Movement in Wages
5. Overtime
6. Meal Break
7. Leave
8. Specific Team Responsibilities
9. Breakdowns

10. Team Numbers
11. Wage Details

Attachment 1—Shift Roster
Attachment 2—Annual Leave Approved Prior To
Commencement of Addendum
Attachment 3—Annualised Weekly Rate

2.—INTENT
(1) Except for Laboratory employees and Process Control

Operators, this Addendum will commence from the 12 July
1997. All other conditions which will apply to the employees
covered by this Addendum will be those as provided for in
the “PB Foods Limited (Enterprise Bargaining) Agreement
1999 (the Agreement).

(2) Calculations of the annualised weekly wage have been
based on a summation of wages paid over a twelve (12) month
period, prior to this Addendum, which included all overtime,
award and non-award payments, shift allowances, contract
cleaner payments, Public holiday rates and all other penalty
rates. The total sum was redistributed equally across the grades.

(3) The annualised wage is made up of the following com-
ponents—

(a) Current EBA Rate For The Appropriate Grade
Current EBA rate is used to ensure relativity between
skill levels is maintained.

(b) Flexibility Bonus
The flexibility bonus is a payment made for the im-
plementation of cellular teams, rostering of flexible
shift arrangements and the working of prepaid addi-
tional hours to suit the production requirements of
the Dairy. In calculating the bonus consideration has
been given to the cost of total wages incurred by the
Company.

(c) Meal Allowance
A payment of $7.00 per day will be made for all
rostered shifts.

Attendance Bonus
An attendance bonus of $33.00 will be paid each week.

Where an employee is absent from work due to illness, or
otherwise and a late attendance is recorded the bonus for the
week will be deducted from the annualised weekly wage.

(4) CIT & HR Committee
The CIT & HR has responsibility for the development of

this Addendum and will be responsible for the implementa-
tion and monitoring of this Addendum. The Human Relations
Committee will comprise of two (2) management representa-
tives and no more than four (4) employee representatives (one
(1) from each team plus the Union Shop Steward).

3.—ANNUALISED WAGES
(1) Employees’ weekly payment will be 7/365 of the annual

wage for the employee’s grade as set out in Clause 11—Wage
Details of this Addendum.

(2) The annualised wage includes payment for all weekly
rostered hours which will be thirty eight (38) and the consoli-
dation of all existing award and non award pay addition,
allowances and penalty rates (except first aid), including a
commitment to work an additional four (4) hours per week.
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(3) In the event that it is necessary to work beyond the end
of the normal shift finish time to complete production, fully
clean the plant and factory, the teams give a commitment to at
least work up to ten (10) hours or twelve (12) hours depend-
ing on which shift they are on. (ie which is two (2) hours
above rostered shift hours.)

To facilitate continuous production needs it may be neces-
sary to start the second shift up to two hours earlier. This early
start would be deemed to be the normal shift start time for
that day.

Training will be organised within the normal shift times and
rostered shifts may start early to accommodate this.

4.—MOVEMENT IN WAGES
(1) The annualised rates of wage set out in Clause 11—

Wage Details of this Addendum is inclusive of the first
enterprise bargaining payment of 2%, and further payments
outlined in Clause 20—Movement in Wages of the Agree-
ment.

5.—ADDITIONAL PAYMENTS
(1) All hours worked beyond twelve (12) hours per rostered

shift or in excess of forty-two (42) hour per week, will be
paid at the rate of double time. The rate upon which this cal-
culation will be based is the ordinary hours rate for the
appropriate classification level as provided for in the Agree-
ment.

(2) No employee will be required to work beyond twelve
(12) hours in any one shift.

6.—MEAL BREAK
(1) Provision will be made for one paid break of no more

than twenty (20) minutes per shift, and shall be taken at times
determined by the teams. The teams must ensure that such
breaks occur at times that allow for optimum machine utilisa-
tion, and meet production requirements.

(2) Payment for all meal breaks has been taken into account
and included the annualised wage.

7.—LEAVE
(1) Sick Leave
(a) Sick Leave will continue to be provided in accordance

with Clause 16. Absence through Sickness of the Dairy Fac-
tory Workers Award except that existing entitlement and
additional sick leave entitlement accrued and utilised during
the term of this Addendum will be paid be the annualised wage
contained in Clause 11—Wage Details of this Addendum.

(b) In the case of long-term sickness and injury compensa-
tion absences, the Company will undertake to make resources
available to the team/s. Sickness and injury compensation
absences will be considered “long term” when an employee
has continuing absences after four (4) rostered shifts of work.

(2) Annual Leave
(a) Annual leave will continue to be provided in accordance

with Clause 13—Annual Leave of the Dairy Factory Work-
ers’ Award 1982. Except that existing entitlements and
additional entitlements accrued and utilised during the term
of the agreement will be paid at the annualised weekly wage
rate contained in Clause 11—Wage Details of this Adden-
dum.

(b) The annualised wage is inclusive of Annual Leave Load-
ing. There will be no further loading/s paid.

(c) Further at least one (1) employee from each team must
be on annual leave at all times, with there being no more than
two (2) employees per shift able to take leave at the same
time. ie. one (1) employee on annual leave and one (1) on
long service leave, not two (2) on annual.

(d) It will be the responsibility of the team to ensure that
team members take their annual leave entitlements regularly
and any disputes to be resolved as stated in Clause 8—Spe-
cific Team Requirements sub-clause 8.2.

(e) The Company will honour all annual leave as detailed in
Attachment 2 and approved prior to the implementation of
this Addendum. Where the taking of such leave results in the
team/s being under staffed the Company undertakes to make
resources available to the team/s.

(f) Coverage for annual leave absences approved after the
implementation of this Addendum will be provided for by the
team/s.

(3) Public Holidays
(a) Public Holidays will continue to be provided in accord-

ance with Clause 19—Public Holidays of the Dairy Factory
Workers’ Award. There will be no additional payments made
where an employee is required to work a public holiday as
part of his or her shift roster.

(4) Saturday and Sunday Rates
(a) The annualised weekly wage includes all payments for

work performed on a Saturday or Sunday as part of an em-
ployee’s rostered shift.

(5) Long Service Leave
(a) The Long Service Leave will continue to be provided in

accordance with Clause 27—Long Service Leave of the Dairy
Factory Workers’ Award.

(b) Long Service Leave entitlements accrued during the term
of this agreement will be paid at the annualised wage rate
contained in Clause 11—Wage Details of this Addendum.

(6) Rostered Days Off (RDO or DOD)
(a) There will be no provisional for the accrual of rostered

days off from the commencement of this Addendum. The par-
ties agree that all accruals will be paid out upon implementation
of this Addendum.

(7) Workers Compensation
(a) Where an employee is off due to a work related injury,

his weekly earnings payment will be in accordance with Clause
11(a) of the Workers Compensation & Rehabilitation Act as
amended

(b) Weekly payments for the first four (4) weeks of incapac-
ity will be at his/her annualised rate and then after these first
four (4) weeks, at current EBA Award rate for their classifica-
tion.

(8) Redundancy
(a) In the event of any redundancies being forthcoming,

Clause 15 of the current EBA agreement will apply. ‘Weeks
pay’ refers to the current EBA award rate and classification
for the position at the time of the redundancy.

8.—SPECIFIC TEAM REQUIREMENTS
(1) Employees will continue to follow all existing Com-

pany Policies and procedures and in addition to undertake the
following requirements—

(a) - Coverage of Milk Reception requirements includ-
ing Saturdays.

(b) - Cleaning duties currently done on Saturdays.
(c) - Cleaning duties currently done by afternoon cleaner.
(d) - Cleaning duties currently done by Contract Clean-

ers excluding office areas.
(2) The Team/s will be required to resolve any internal dis-

putation within their team/s. In the event that the team/s is
unable to resolve the dispute, the Human Relations Commit-
tee will make the final determination.

The Human Relations Committee will have responsibility
for final determination in accordance with the Dispute Reso-
lution Procedure. This will be developed in the first three (3)
months of this Agreement. During the period of development
or in the absence of an agreed Disputes Resolution Proce-
dure, the Dispute Settlement Procedure of the Agreement will
apply.

9.—BREAKDOWNS
(1) Not withstanding Clause 24—of the Dairy Factory Work-

ers Award, where industrial action is taken, which may result
in the cessation of production of goods, it is agreed that the
production of export will continue during this period.

(2) Where an employee fails to attend on a normal rostered
shift due to industrial action, the employer is entitled to de-
duct payment, for each shift rostered and not worked, at the
annualised rate.

10.—TEAM NUMBERS
(1) The Company may determine the number of employees

in each team.
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(2) Where the Company requires that teams numbers be re-
duced, affected employees will be redeployed to another area
of the Company without any reduction in the affected em-
ployees’ current earnings.

(3) The CIT and HR Committee will be consulted on team
numbers prior to a change being affected.

11.—WAGE DETAILS
(1) See Attachment 3.

ATTACHMENT—1

10 HOUR SHIFT ROSTER USING 3 CELLULAR TEAMS WORKING FOUR DAYS PER WEEK

WEEK TIME Saturday Sunday Monday Tuesday Wednesday Thursday Friday

2:30-12:30 OFF RED RED BLUE BLUE WHITE WHITE
1

12:00-22:00 OFF WHITE white RED red BLUE blue

2:30-12:30 OFF BLUE BLUE WHITE WHITE RED RED
2

12:00-22:00 OFF RED red BLUE blue WHITE white

2:30-12:30 OFF WHITE WHITE RED RED BLUE BLUE
3

12:00-22:00 OFF BLUE blue WHITE white RED red

ITALIC: - denotes 8 hour shift
ATTACHMENT—2

ANNUAL LEAVE APPROVED PRIOR TO COMMENCEMENT OF ADDENDUM
JULY AUGUST SEPTEMBER OCTOBER NOVEMBER DECEMBER JANUARY

Week Commencing 5 12 19 26 2 9 16 23 30 6 13 20 27 4 11 18 25 1 8 15 22 29 6 13 20 27 3 10 17 24 31
A Saraullo John
A Siljanovski Trifun
A Smilevski Tony
A Van Zatti Aldo
A Palermo Antonio
A Dellarocchetta
A Stefoski Paul back 21
A Ambronsini Michele
A Strano Angelo 26 2 hol 2 hol
A Longstaff Thomas 10 24\11
A Vileckovski Modrag
A Todorovski Trajan
A Catalarno
A McConnell James
B Kennedy Michael
B Nestrovski Jouan
B Laporta Gerald
B Freeman Edward
B Trivissono Joe
B Miniello Antonio
B Rugeri Giueppe hol 17
B Veale Janet 22\12 4
B Petrovski Blagoia
B Stefoski Don
B McGeown Kevin
B Tenaglia Alfred
B Kempton Murray
B Cavazzi Gianni 26TH BACK 3\11
C Baldry Stanley
C Douglas Garry
C Avramoski
C Lareu Norberto
C Goodwill Stanley
C Bromfield John
C Walter Declain
C Doherty Nigel 1wk dod 24
C Carter Brett
C Stevane Neale
C D'Anna
C Skallfrom
C Cammock Clifford 2\9

ATTACHMENT—3

ANNUALISED WEEKLY RATES

With effect from the first pay period on or after 16th
December 1998

CLASSIFICATION TOTAL RATE
$

DPW—Grade 2 775.35
DPW—Grade 3 789.58
DPW—Grade 4 805.41
DPW—Grade 5 837.52
DPW—Grade 6 865.57

With effect from the first pay period on or after
1st January 2000

CLASSIFICATION TOTAL RATE
$

DPW—Grade 2 790.86
DPW—Grade 3 805.37
DPW—Grade 4 821.52
DPW—Grade 5 854.27
DPW—Grade 6 882.88

APPENDIX—H

PARENTAL LEAVE
The following provisions shall apply to employees under

this Agreement. References to award shall mean reference to
this Agreement.
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Subject to the terms of this clause employees are entitled to
maternity, paternity and adoption leave and to work part-time
in connection with the birth or adoption of a child.

PART A
MATERNITY LEAVE
(1) Nature of Leave

(a) Maternity leave is unpaid leave.
(2) Definitions
For the purpose of this subclause—

(a) “Employee” includes a part-time or seasonal em-
ployee but does not include an employee engaged
upon casual work

(b) “Paternity leave” means leave of the type provided
for in Part B hereof whether prescribed in an award
or otherwise.

(c) “Child” means a child of the employee under the
age of one year.

(d) “Spouse” includes a de facto or a former spouse.
(e) “Continuous service” means service under an un-

broken contract of employment and includes—
(i) any period of leave taken in accordance with

this clause;
(ii) any period of part-time employment worked I

accordance with this clause; or
(iii) any period of leave or absence authorised by

the award.
(3) Eligibility for Maternity Leave
An employee who becomes pregnant, upon production to

her employer of a certificate required by clause (4) hereof,
shall be entitled to a period of up to 52 weeks maternity leave
provided that such leave shall not extend beyond the child’s
first birthday. This entitlement shall be reduced by any period
of paternity leave taken by the employee’s spouse in relation
to the same child and, apart from paternity leave of up to one
week at the time of confinement, shall not be taken concur-
rently with paternity leave.

Subject to Clauses (6) and (9) hereof, the period of mater-
nity leave shall be unbroken and shall, immediately following
confinement, include a period of up to six weeks compulsory
leave.

The employee must have had at least 12 months continuous
service with that employer immediately preceding the date
upon which she proceeds on such leave.

(4) At the time specified in Clause (5) hereof the employee
must produce to her employer—

(a) a certificate from a registered medical practitioner
stating that she is pregnant and the expected date of
confinement;

(b) a statutory declaration stating particulars of any pe-
riod of paternity leave sought or taken by her spouse
and that for the period of maternity leave she will
not engage in any conduct inconsistent with her con-
tract of employment.

(5) Notice Requirements
(a) An employee shall, not less than 10 weeks prior to

the presumed date of confinement, produce to her
employer the certificate referred to in Clause (4) (a)
hereof.

(b) An employee shall give not less than four weeks no-
tice in writing to her employer of the date on which
she proposes to commence maternity leave, stating
the period of leave to be taken and shall, at the same
time, produce to her employer the statutory declara-
tion referred to in Clause (4) (b) above.

(c) An employer, by not less than 14 days notice in writ-
ing to the employee, may require her to commence
maternity leave at any time within the six weeks im-
mediately prior to her presumed date of confinement.

(d) An employee shall not be in breach of this clause as
a consequence of failure to give the stipulated pe-
riod of notice in accordance with paragraph (b)
hereof if such failure is occasioned by the confine-
ment occurring earlier than the presumed date.

(6) Transfer to a Safe Job
Where, in the opinion of a registered medical practitioner,

illness or risks arising out of the pregnancy or hazards con-
nected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work,
the employee shall, if the employer deems it practicable, be
transferred to a safe job at the rate and on the conditions at-
taching to that job until the commencement of maternity leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to take leave
for such period as is certified necessary by a registered medi-
cal practitioner. Such leave shall be treated as maternity leave
for the purposes of Clause (1), (11), (12) and (13) hereof.

(7) Variation of Period of maternity Leave
(a) Provided the maximum period of maternity leave

does not exceed the period to which the employee is
entitled under clause (3) hereof—

(i) the period of maternity leave may be length-
ened once only by the employee giving not
less than 14 days notice in writing stating the
period by which the leave is to be lengthened;

(ii) the period may be further lengthened by agree-
ment between the employer and the employee.

(b) The period of maternity leave may, with the consent
of the employer, be shortened by the employee giv-
ing not less than fourteen days notice in writing
stating the period by which the leave is to be short-
ened.

(8) Cancellation of Maternity Leave
(a) Maternity Leave, applied for but not commenced,

shall be cancelled when the pregnancy of an em-
ployee terminate other than by birth of a living child.

(b) Where the pregnancy of an employee then on ma-
ternity leave terminates other than by the birth of a
living child, it shall be the right of the employee to
resume work at a time nominated by the employer,
having regard to any medical advice produced by
the employee, not exceeding four weeks from the
date of notice in writing by the employee to the em-
ployer that she desires to resume work.

(9) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then—

(i) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a registered medical prac-
titioner certifies as necessary before her return
to work.

(ii) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a registered medical practitioner certifies
as necessary before her return to work; or

(b) Where an employee not then on maternity leave suf-
fers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a registered medical
practitioner certifies as necessary before her return
to work, provided that the aggregate to paid sick
leave, special maternity leave and maternity leave
shall not exceed the period to which the employee is
entitled under Clause (3) hereof.

(c) For the purposes of Clauses (10), (11) and (12)
hereof, maternity leave shall include special mater-
nity leave.

(d) An employee returning to work after the comple-
tion of a period of leave taken pursuant to this
subclause shall be entitled to the position which she
held immediately before proceeding on such leave,
or in the case of an employee who was transferred
to \a safe job pursuant to subclause (6) hereof, to the
position she held immediately before such transfer.
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Where such position no longer exists but there are other
positions available which the employee is qualified for and is
capable of performing she shall be entitled to a position as
nearly comparable in status and pay to that of her former po-
sition.

(10) Maternity Leave and Other Leave Entitlements
(a) Provided the aggregate of any leave, including leave

taken under this schedule does not exceed the pe-
riod to which the employee is entitled under
subclause (3) hereof, an employee may, in lieu of or
in conjunction with maternity leave, take any an-
nual leave or long service leave or any part thereof
to which she is then entitled.

(b) Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave)
shall not be available to an employee during her ab-
sence on maternity leave.

(11) Effect of Maternity Leave on Employment
Subject to this subclause, notwithstanding any award or other

provision to the contrary, absence on maternity leave shall not
break the continuity of service of an employee but shall not
be taken into account in calculating the period of service for
any purpose of any relevant award or agreement.

(12) Termination of Employment
(a) An employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this award.

(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the
rights of the employer in relation to termination of
employment are not hereby affected.

(13) Return to Work After Maternity Leave
(a) An employee shall confirm her intention of return-

ing to work by notice in writing to the employer
given not less than four weeks prior to the expira-
tion of her period of maternity leave.

(b) An employee, upon returning to work after mater-
nity leave or the expiration of the notice required by
paragraph (a) above, shall be entitled to the position
which she held immediately before proceeding on
maternity leave or, in the case of an employee who
was transferred to a safe job pursuant to subclause
(6) hereof, to the position which she held immedi-
ately before such transfer or in relation to an
employee who has worked part-time during the preg-
nancy the position she held immediately before
commencing such part-time work.

(c) Where such position no longer exists but there are
other positions available which the employee is quali-
fied for and is capable of performing, she shall be
entitled to a position as nearly comparable in status
and pay to that of her former position.

(14) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
maternity leave.

(b) Before an employer engages a replacement employee
the employer shall inform that person of the tempo-
rary nature of the employment and of the rights of
the employee who is being replaced.

(c) Before the employer engages a person to replace an
employee temporarily promoted or transferred in
order to replace an employee exercising her rights
under this subclause, the employer shall inform that
person of the temporary nature of the promotion or
transfer and of the rights of the employee who is
being replaced.

(d) Nothing in this subclause shall be construed as re-
quiring an employer to engage a replacement
employee.

PART B

PATERNITY LEAVE
(15) Nature of Leave
Paternity leave is unpaid leave.

(17) Definitions
For the purposes of this subclause—

(a) “Employee” includes a part-time or seasonal em-
ployee but does not include an employee engaged
upon casual work.

(b) “Maternity leave” means leave of the type provided
by in Part A hereof (and includes special maternity
leave) whether prescribed in an award or otherwise.

(c) “Child” means a child of the employee or the em-
ployee’s spouse under the age of one year.

(d) “Spouse” includes a de facto or a former spouse.
(e) “Primary care-giver” means a person who assumes

the principal role of providing care and attention to
a child.

(f) “Continuous service” means service under an un-
broken contract of employment and includes—

(i) any period of leave taken in accordance with
this clause;

(ii) any period of part-time employment worked
in accordance with this clause; or

(iii) any period of leave or absence authorised by
the award.

(17) Eligibility for Paternity leave
A male employee, upon production to the employer of a

certificate required by subclause (5) hereof shall be entitled to
one or two periods of paternity leave, the total of which shall
not exceed 52 weeks, in the following circumstances—

(a) an unbroken period of up to one week at the time of
confinement of his spouse;

(b) a further unbroken period of up to 51 weeks in order
to be the primary care-giver of a child provided that
such leave shall not extend beyond the child’s first
birthday. This entitlement shall be reduced by any
period of maternity leave taken by the employee’s
spouse and shall not be taken concurrently with that
maternity leave.

An employee must have had at least 12 months continuous
service with that employer immediately preceding the date
upon which he proceeds upon either period of leave.

(18) Certification
At the time specified in subclause (5) hereof the employee

must produce to the employer—
(a) a certificate from a registered medical practitioner

which names his spouse, states that she is pregnant
and the expected date of confinement or states the
date on which the birth took place;

(b) in relation to any period to be taken under subclause
(3)(b) above, a statutory declaration stating—

(i) he will take that period of paternity leave to
become the primary care-giver of a child;

(ii) particulars of any period of maternity leave
sought or taken by his spouse; and

(iii) for the period of paternity leave he will not
engage in any conduct inconsistent with his
contract of employment.

(19) Notice Requirements
(a) The employee shall, not less than 10 weeks prior to each

proposed period of leave, give to the employer notice in writ-
ing stating the dates on which he proposes to start and finish
the period or periods of leave and produce the certificate and
statutory declaration required in subclause (4) above.

(b) The employee shall not be in breach of this paragraph as
a consequence of failure to give the notice required in para-
graph (a) above if such failure is due to—

(i) the birth occurring earlier than the expected date; or
(ii) the death of the mother of the child; or

(iii) other compelling circumstances.
(c) The employee shall immediately notify the employer of

any change in the information provided pursuant to subclause
(4) above.
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(20) Variation of Period of Paternity Leave
(a) Provided the maximum period of paternity leave does

not exceed the period to which the employee is entitled under
subclause (3)—

(i) the period of paternity leave provided by subclause
(3)(b) hereof be lengthened once only by the em-
ployee giving not less than 14 days notice in writing
stating the period by which the leave is to be length-
ened.

(ii) the period may be further lengthened by agreement
between the employer and the employee.

(b) The period of paternity leave taken under subclause (3)(b)
hereof may, with the consent of the employer, be shortened
by the employee giving not less than 14 days notice in writing
stating the period by which the leave is to be shortened.

(21) Cancellation of Paternity Leave
Paternity leave, applied for under subclause (3)(b) hereof

but not commenced, shall be cancelled when the pregnancy
of the employee’s spouse terminates other than by the birth of
a living child.

(22) Paternity Leave and Other Leave Entitlements
(a) Provided the aggregate of any leave, including leave taken

under this subclause, does not exceed the period to which the
employee is entitled under clause (3) hereof, an employee may,
in lieu of or in conjunction with paternity leave, take any an-
nual leave or long service leave or any part thereof to which
he is entitled.

(b) Paid sick leave or other paid authorised award absence
(excluding annual leave or long service leave) shall not be
available to an employee during his absence on paternity leave.

(23) Effect of Paternity Leave on Employment
Subject to this subclause, notwithstanding any award or other

provision to the contrary, absence on paternity leave shall not
break the continuity of service of any employee but shall not
be taken into account in calculating the period of service for
any purpose of any relevant award or agreement.

(24) Termination of Employment
(a) An employee on paternity leave may terminate the em-

ployment at any time during the period of leave by notice
given in accordance with this award.

(b) An employer shall not terminate the employment of an
employee on the grounds of his absence on paternity leave,
but otherwise the right of an employer in relation to termina-
tion of employment are not hereby affected.

(25) Return to Work After Paternity Leave
(a) An employee shall confirm his intention of returning to

work by notice in writing to the employer given not less than
four weeks prior to the expiration of the period of paternity
leave provided by subclause (3)(b) above.

(b) An employee, upon returning to work after paternity
leave or the expiration of the notice required by paragraph (a)
above, shall be entitled to the position which he held immedi-
ately before proceeding on paternity leave, or in relation to an
employee who has worked part-time under this clause to the
position he held immediately before commencing such part-
time work.

(c) Where such position no longer exists but there are other
positions available which the employee is qualified for and is
capable of performing, he shall be entitled to a position as
nearly comparable in status and pay to that of his former po-
sition.

(26) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on paternity
leave.

(b) Before an employer engages a replacement employee
the employer shall inform that person of the temporary nature
of the employment and of the rights of the employee who is
being replaced.

(c) Before an employer engages a person to replace an em-
ployer temporarily promoted or transferred in order to replace
an employee exercising his rights under this subclause, the
employer shall inform that person of the temporary nature of
the promotion or transfer and of the rights of the employee
who is being replaced.

(d) Noting in this subclause shall be construed as requiring
the employer to engage a replacement employee.

PART C

ADOPTION LEAVE
(27) Nature of Leave
Adoption leave is unpaid leave
(28) Definitions
For the purposes of this subclause—

(a) “Employee” includes a part-time or seasonal em-
ployee but does not include an employee engaged
upon casual work.

(b) “Child” means a person under the age of five years
who is placed with the employee for the purposes of
adoption, other than a child or stepchild of the em-
ployee or of the spouse of the employee or a child
who has previously lived continuously with the em-
ployee for a period of six months or more.

(c) “Relative adoption” occurs where a child, as defined,
is adopted by a grandparent, brother, sister, aunt or
uncle (whether of the whole blood or half blood or
by marriage).

(d) “Primary care-giver” means a person who assumes
the principal role of providing care and attention to
a child.

(e) “Spouse” includes a de facto spouse.
(f) “Continuous service” means service under an un-

broken contract of employment and includes—
(i) any period of leave taken in accordance with

this clause;
(ii) any period of part-time employment worked

in accordance with this clause; or
(iii) any period of leave or absence authorised by

the award.
(29) Eligibility
An employee, upon production to the employer of a certifi-

cate required by subclause (4) hereof, shall be entitled to one
or two periods of adoption leave, the total of which shall not
exceed 52 weeks, in the following circumstances—

(a) an unbroken period of up to three weeks at the time
of the placement of the child;

(b) a further unbroken period of up to 52 weeks from
the time of its placement in order to be the primary
care giver of a child. The leave shall not extend be-
yond one year after the placement of the child and
shall not be taken concurrently with adoption leave
taken by the employee’s spouse in relation to the
same child.

The employee must have had at least 12 months continuous
service with that employer immediately preceding the date
upon which he or she proceeds upon such leave in either case.

(30) Certification
(a) Before taking adoption leave the employee must pro-

duce to the employer—
(i) a statement from an adoption agency or other ap-

propriate body of the presumed date of placement
of the child with the employee for adoption purposes;
or

(ii) a statement from the appropriate government author-
ity confirming that the employee is to have custody of
the child pending application for an adoption order.

(b) In relation to any period to be taken under subparagraphs
hereof, a statutory declaration stating—

(i) the employee is seeking adoption leave to become
the primary care-giver of the child;

(ii) particulars of any period of adoption leave sought
or taken by the employee’s spouse; and

(iii) for the period of adoption leave the employee will
not engage in any conduct inconsistent with his or
her contract of employment.

(32) Notice Requirements
(a) Upon receiving notice of approval for adoption purposes,

an employee shall notify the employer of such approval and
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within two months of such approval shall further notify the em-
ployer of the period or periods of adoption leave the employee
proposes to take. In the case of a relative adoption the employee
shall notify as aforesaid upon deciding to take a child into cus-
tody pending an application for an adoption order.

(b) An employee who commences employment with the
employer after the date of approval for adoption purposes shall
notify the employer thereof upon commencing employment
and of the period or periods of adoption leave which the em-
ployee proposes to take. Provided that such employee shall
not be entitled to adoption leave unless the employee has not
less than 12 months continuous service with the employer
immediately preceding the date upon which he or she pro-
ceeds upon such leave.

(c) An employee shall, as soon as the employee is aware of
the presumed date of placement of a child for adoption pur-
poses but not later than fourteen days before such placement,
give notice in writing to the employer of such date, and of the
date of the commencement of any period of leave to be taken
under subclause (3)(a) above.

(d) An employee shall, 10 weeks before the proposed date
of commencing any leave to be taken under subclause (3)(b)
above give notice in writing to the employer of the date of
commencing leave and the period of leave to be taken.

(e) An employee shall not be in breach of this subclause, as
a consequence of failure to give the stipulated period of no-
tice in accordance with subclauses (c) and (d) above if such
failure is occasioned by the requirement of an adoption agency
to accept earlier or later placement of a child, the death of the
spouse or other compelling circumstances.

(32) Variation of Person of Adoption Leave
(a) Provided the maximum period of adoption leave does

not exceed the period to which the employee is entitled under
subclause (3) hereof—

(i) the period of adoption leave taken under subclause
(3)(b) above may be lengthened once only by the
employee giving not less than 14 days notice in writ-
ing stating the period by which the leave is to be
lengthened;

(ii) the period may be further lengthened by agreement
between the employer and the employee.

(b) The period of adoption leave taken under subclause (3)(b)
above may with the consent of the employer, be shortened by
the employee giving not less than 14 days notice in writing
stating the period by which the leave is to be shortened.

(33) Cancellation of Adoption Leave
(a) Adoption leave, applied for but not commenced, shall be

cancelled should the placement of the child not proceed.
(b) Where the placement of a child for adoption purposes

with an employee then on adoption leave does not proceed or
continue, the employee shall notify the employer forthwith
and the employer shall nominate a time not exceeding four
weeks from receipt of notification for the employee’s resump-
tion of work.

(34) Special Leave
The employer shall grant to any employee who is seeking

to adopt a child, such unpaid leave not exceeding two days, as
is required by the employee to attend any compulsory inter-
views or examinations as are necessary as part of the adoption
procedure. Where paid leave is available to the employee the
employer may require the employee to take such leave in lieu
of special leave.

(35) Adoption leave and Other Entitlements
(a) Provided the aggregate of any leave, including leave taken

under this subclause, does not exceed the period to which the
employee is entitled under subclause (3) above an employee
may, in lieu of or in conjunction with adoption leave, take any
annual leave or long service leave or any part thereof to which
he or she is entitled.

(b) Paid sick leave or other paid authorised award absences
(excluding annual leave or long service leave), shall not be
available to an employee during the employee’s absence on
adoption leave.

(36) Effect of Adoption leave on Employment
Subject to this clause, notwithstanding any award or other

provision to the contrary, absence or adoption leave shall not

break the continuity of service of an employee but shall not
be taken into account in calculating the period of service for
any purpose of any relevant award or agreement.

(37) Termination of Employment
(a) An employee on adoption leave may terminate the em-

ployment at any time during the period of leave by notice
given in accordance with this award.

(b) An employer shall not terminate the employment of an
employee on the ground of the employee’s application to adopt
a child or absence on adoption leave, but otherwise the rights
of an employer in relation to termination of employment are
not hereby affected.

(38) Return to Work after Adoption Leave
(a) An employee shall confirm the intention of returning to

work by notice in writing to the employer given not less than
four weeks prior to the expiration of the period of adoption
leave provided by subclause (3)(b) above.

(b) An employee, upon returning to work after adoption leave
shall be entitled to the position held immediately before pro-
ceeding on such leave or, in relation to an employee who has
worked part-time under this clause the position held immedi-
ately before commencing such part-time work.

(c) Where such position no longer exists but there are other
positions available which the employee is qualified for and is
capable of performing, the employee shall be entitled to a
position as nearly comparable in status and pay to that of the
employee’s former position.

(39) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on adoption
leave.

(b) Before an employer engages a replacement employee
the employer shall inform that person of the temporary nature
of the employment and the rights of the employee who is be-
ing replaced.

(c) Before an employer engages a person to replace an em-
ployee temporarily promoted or transferred in order to replace
an employee exercising rights under this subclause, the em-
ployer shall inform that person of the temporary nature of the
promotion or transfer and of the rights of the employee who
is being replaced.

(d) Nothing in this subclause shall be construed as requir-
ing the employer to engage a replacement employee.

PART D

PART-TIME WORK
(40) Definitions
For the purposes of this subclause—

(a) “Male Employee” means an employed male who is
caring for a child born of his spouse or a child placed
with the employee for adoption purposes.

(b) “Female Employee” means an employed female who
is pregnant or is caring for a child she has borne or a
child who has been placed with her for adoption
purposes.

(c) “Spouse” includes a de facto spouse.
(d) “Former position” means the position held by a fe-

male or male employee immediately before
proceeding on leave or part-time employment under
this subclause whichever first occurs or, if such po-
sition no longer exists but there are other positions
available for which the employee is qualified and
the duties of which he or she is capable of perform-
ing, a position as nearly comparable in status and
pay to that of the position first mentioned in this
definition.

(e) “Continuous Service” means service under an un-
broken contract of employment and includes—

(i) any period of leave taken in accordance with
this clause; or

(ii) any period of part-time employment worked
in accordance with this clause; or

(iii) any period of leave or absence authorised by
the employer or by the award.
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(41) Entitlement
With the agreement of the employer—

(a) A male employee may work part-time in one or more
periods at any time from the date of birth of the child
until its second birthday or, in relation to adoption,
from the date of placement of the child until the sec-
ond anniversary of the placement.

(b) A female employee may work part-time in one or
more periods while she is pregnant where part-time
employment is, because of the pregnancy, necessary
or desirable.

(c) A female employee may work part-time in one or
more periods at any time from the seventh week af-
ter the date of birth of the child until its second
birthday.

(d) In relation to adoption a female employee may work
part-time in one or more periods at any time from
the date of the placement of the child until the sec-
ond anniversary of that date.

(42) Return to Former Position
(a) An employee who has had at least 12 months continu-

ous service with the employer immediately before
commencing part-time employment after the birth or place-
ment of a child has, at the expiration of the period of such
part-time employment or the first period, if there is more than
one, the right to return to his or her former position.

(b) Nothing in paragraph (a) above shall prevent the em-
ployer from permitting the employee to return to his or her
former position after a second or subsequent period of part-
time employment.

(43) Pro-Rata Entitlements
Subject to the provisions of this subclause and the matters

agreed to in accordance with subclause (8) hereof, part-time
employment shall be in accordance with the provisions of this
award, which shall apply pro rata.

(44) Part-time Work Agreement
Before commencing a period of part-time employment un-

der this subclause the employee and the employer shall agree—
(a) that the employee may work part-time;
(b) upon the hours to be worked by the employee, the

days upon which they will be worked and commenc-
ing times for the work;

(c) upon the classification applying to the work to be
performed;

(d) upon the period of part-time employment;
(e) the terms of this agreement may be varied by con-

sent;
(f) The terms of this agreement or any variation to it

shall be reduced to writing and retained by the em-
ployer. A copy of the agreement and any variation to
it shall be provided to the employee by the employer.

(g) The terms of this agreement shall apply to part-time
employment.

(45) Termination of Employment
(a) The employment of a part-time employee under this

clause may be terminated in accordance with the provisions
of this award but may not be terminated by the employer be-
cause the employee has exercised or proposes to exercise any
right arising under this clause or has enjoyed or proposes to
enjoy any benefits arising under this clause.

(b) Any termination entitlements payable to an employee
whose employment is terminated while working part-time
under this clause, or while working full-time after transfer-
ring from part-time under this clause, shall be calculated by
reference to the full-time rate of pay at the time of termination
and by regarding all service as a full-time employee as quali-
fying for a termination entitlement based on the period of
full-time employment and all service as a part-time employee
on a pro rata basis.

(46) Extension of Hours of Work
An employer may request, but not require, an employee

working part-time under this clause to work outside or in ex-
cess of the employee’s ordinary hours of duty provided for in
accordance with subclause (8) hereof.

(47) Nature of Part-Time Work
The work to be performed part-time need not b the work

performed by the employee in his or her former position but
shall be work otherwise performed under this award.

(48) Inconsistent Award Provisions
(49) An employee may work part-time under this clause

notwithstanding any other provisions of this award which lim-
its or restricts the circumstances in which part-time
employment may be worked or the terms upon which it may
be worked including provisions—

(a) limiting the number of employees who may work
part-time;

(b) establishing quotas as to the ratio of part-time to full-
time employees;

(c) prescribing a minimum or maximum number of
hours a part-time employee may work; or

(d) requiring consultation with, consent of or monitor-
ing by a union;

(e) and such provisions do not apply to part-time work
under this clause.

(50) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee working part-time under
this subclause.

(b) A replacement employee may be employed part-time.
Subject to this clause, subclauses (5), (6), (7), (9) and (12)
hereof apply to the part-time employment of replacement
employees.

(c) Before an employer engages a replacement employee
under this paragraph, the employer shall inform that person
of the temporary nature of the employment and of the rights
of the employee who is being replaced.

(d) Unbroken service as a replacement employee shall be
treated as continuous service for the purposes of clause (1)(e)
hereof.

(e) Nothing in this clause shall be construed as requiring
the employer to engage a replacement employee.

(51) Effect of Part-Time Employment on Continuous Serv-
ice

Commencement on part-time work under this clause, and
return from part-time work to full time work under this clause,
shall not break the continuity of service or employment.

SANWELL/BLPPU AND THE CMETU COLLECTIVE
AGREEMENT 2000.

AG 82 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers & Other

and

Sanwell Pty Ltd.
AG 82 of 2000.

Sanwell/BLPPU and the CMETU Collective
Agreement 2000.

COMMISSIONER S J KENNER.
27 April 2000.

Order.
HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Sanwell/BLPPU and the CMETU Collec-
tive Agreement 2000 filed in the Commission on 10 March
2000 in the terms of the following schedule be and is
hereby registered as an industrial agreement.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.
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1.—TITLE
This agreement shall be known as the Sanwell/BLPPU and

the CMETU Collective Agreement 2000.

2.—ARRANGEMENT
CLAUSE

NO.
Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Negotiation of a Subsequent Agreement 9
Application of Project Agreements 10
Seniority 11
Pyramid Sub-Contracting 12
Dispute Settlement Procedure 13
Safety Dispute Resolution 14
Training and Related Matters 15
Clothing & Safety Footwear 16
Income Protection 17
Signatories to the Agreement 18
Appendix A – Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Sanwell Pty Ltd (here-

inafter referred to as “the company”), the Western Australian
Builders’ Labourers, Painters and Plasterers Union of Work-
ers and the Construction Mining Energy Timberyards Sawmills
and Woodworkers Union of Australia – WA Branch (herein-
after referred to as “the unions”) and all employees of the
company eligible to be members of the unions.

4.—APPLICATION
The Wage Rates contained in this Agreement as seen at

Clause 7(2) shall apply to Major Commercial and Industrial
Building Construction Projects. “Major” for the purposes of
this Agreement shall be defined as projects undertaken by a
Main Contractor or Builder who also has an Enterprise Bar-
gaining agreement with the Unions and recognises the project
as one to which the agreement applies.

The Wage Agreement shall not apply to minor construction
projects (ie. Other than major as defined above) or to civil
construction works in which the company is engaged from
time to time. Wage rates paid by the Company on such projects
shall be in accordance with the applicable Award or by Agree-
ment with its employees. There are approximately 3 employees
covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after November 1st 1999 and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previous 1 November 1 November 1 November
EBA Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67
Plaster, Fixer 17.82 18.71 19.65 20.63

Previous 1 November 1 November 1 November
EBA Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Painter, Glazier 17.42 18.29 19.20 20.16
Signwriter 17.80 18.69 19.62 20.63
Carpenter/Roofer 17.93 18.85 19.79 20.78
Bricklayer 17.75 18.63 19.61 20.59
Refractory Bricklayer 20.38 21.40 22.47 25.59
Stonemason 17.93 18.82 19.76 20.75
Rooftiler 17.62 18.50 19.43 20.40
Marker/Setter Out 18.46 19.38 20.35 21.37
Special Class T 18.69 19.62 20.61 21.64

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. Site allowances relating to particular sites shall be paid in
accordance with Appendix A of this Agreement.

8.—INDUSTRY STANDARDS
Redundancy
In addition to the current payment, the company shall in-

crease the contributions on behalf of each employee into the
Western Australian Construction Industry Redundancy Fund
by the following sums on a weekly basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

9.—NEGOTIATION OF A SUBSEQUENT AGREEMENT
The parties agree to commence negotiations for a new col-

lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

10.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

11.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, subject to Sub Clause 2 and 3 below.
2. The Company reserves the right to decide the order of

retrenchments should they become necessary. The Company
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will apply the “first on last off” principle subject to the caveat
of “all things being equal”, and it is intended to apply on a
Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company.

12.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

13.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

• referred to the Western Australian Industrial Relations
Commission for conciliation and if required arbitra-
tion. The Commissions decision will be accepted by
all parties subject to legal rights of appeal; or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

14.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

15.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Where the Company requires the Employee or the Em-
ployee seeks to undertake training to gain skills which are of
direct benefit to both the Company and the Employee, the
Company shall grant leave with pay to the Employee for such
training provided four weeks written notice by either party in
respect of such leave.

16.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

17.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties.

18.—SIGNATORIES
BLPPU

............................................................
Date: / /
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CMETU
.........................................................
Date: / /
The Company:
............................................................
SIGNATURE
Date: / /
Company

Seal
............................................................
PRINT NAME

APPENDIX A—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05
The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as de-
fined)

Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to
Nile Street running into Wittenoom Street, Hill Street to
Royal Street, Royal Street to Lord Street, Lord Street to
Newcastle Street, along Newcastle Street to the Freeway,
the Freeway South to the Perth-Fremantle railway line,
along the Perth-Fremantle railway line to Dyer Street,
Dyer Street through to Havelock Street, Havelock Street
to Kings Park Road, Kings Park Road to Fraser Avenue,
Fraser Avenue projected through to the Swan River.
“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle
railway line back to Thomas Street.
Boundary roads: If a road borders between two regions
in which site allowances are to be paid as per this agree-
ment, the parties confirm that one side of such a boundary
road will be deemed to fall in one region and the other
side of the boundary road will be deemed to fall in the
other region. For example, the eastern side of Havelock
Street will be in the “CBD” and the western side of
Havelock Street shall be in “West Perth”.
“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope
of the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

—Disputes Procedures
—Occupational Health and Safety Procedures
—Demarcation Procedures
—First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
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between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

SCOTCH COLLEGE ADMINISTRATIVE AND
TECHNICAL OFFICERS (ENTERPRISE

BARGAINING) AGREEMENT 2000.
No. AG 105 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers

and

Scotch College.

No. AG 105 of 2000.

Scotch College Administrative and Technical Officers
(Enterprise Bargaining) Agreement 2000.

COMMISSIONER P E SCOTT.

3 May 2000.

Order.
HAVING heard Mr N Briggs on behalf of The Independent
Schools Salaried Officers’ Association of Western Australia,
Industrial Union of Workers and Mr T K Stacy on behalf of
Scotch College, and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders—

THAT the Scotch College Administrative and
Technical Officers (Enterprise Bargaining) Agreement

2000 in the terms of the following schedule be registered
on the 26th day of April 2000 and shall replace the Scotch
College Administrative and Technical Officers (Enterprise
Bargaining) Agreement 1999.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This agreement shall be known as the Scotch College Ad-

ministrative and Technical Officers (Enterprise Bargaining)
Agreement 2000 and shall replace the Scotch College Ad-
ministrative and Technical Officers (Enterprise Bargaining)
Agreement 1999.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement
4. Relationship to Parent Award
5. Scope of Agreement
6. Date and Duration of Agreement
7. Single Bargaining Unit
8. Objectives
9. Salary Rates

10. Conditions of Employment
11. Dispute Resolution Procedure
12. No Reduction
13. Consultation
14. No Further Claims
15. No Precedent
16. Signatories

Appendix 1

3.—PARTIES TO THE AGREEMENT
This agreement is made between Scotch College (the Col-

lege) and The Independent Schools Salaried Officers’
Association of Western Australia, Industrial Union of Work-
ers (the ISSOA), a registered organisation of employees.

4.—RELATIONSHIP TO PARENT AWARD
This agreement shall be read and interpreted in conjunction

with the Independent Schools Administrative and Technical
Officers Award 1993 (the award).

Where there is any inconsistency between this agreement
and the award this agreement will prevail to the extent of the
inconsistency.

5.—SCOPE OF AGREEMENT
(1) This agreement shall apply to all staff who are employed

within the scope of the Independent Schools Administrative
and Technical Officers Award 1993.

(2) The number of employees covered by this agreement is
28.

6.—DATE AND DURATION OF AGREEMENT
This agreement shall come into effect on and from 1

October 1999 and shall apply until the 30th day of September
2000.

7.—SINGLE BARGAINING UNIT
The parties to this agreement have formed a single bargain-

ing unit.
The single bargaining unit has conducted negotiations with

the College and reached full agreement with the College rep-
resented by this agreement.

8.—OBJECTIVES
The nature and purposes of this agreement are to—

(1) Consolidate and further develop initiatives arising
out of the award restructuring process.

(2) Re-affirm a mutual responsibility to maintain a work-
ing environment which will ensure that the College
and its staff continue to be genuine participants and
contributors to the College’s aims, objectives and
philosophy.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.1910

9.—SALARY RATES
(1) Determination of Previous Changes
Following the matters finalised as part of the 1996 agree-

ment, the following changes are to be ratified by this
agreement—

(a) Revised salary scales for all levels in accordance with
Appendix 1

(b) Any increases in rates to apply from 1 January 2000
in accordance with Appendix 1.

(c) All staff employed as at 01 July 1997 in levels 1 to 4
move up one step annually, until step 6 is reached.

(d) Staff in level 5 and new appointments to level 4 only
progress to the next step annually after satisfactory
appraisal and recommendation.

(e) No individual will received a lower rate of pay as a
consequence of any of the above rate changes.

(f) Fortnightly Salary Calculation
(i) As from the pay period commencing on

5 January 1998 (paid on 16 January 1998)
fortnightly pays will be calculated by divid-
ing the annual salary by 26.0893 rather than
26.
The new denominator is reached by dividing
365.25 days by 14 days, to the nearest four
decimal places.

(ii) As from the same pay period, all annual
salary rates will be increased by 0.343 of one
per cent to compensate for what would other-
wise result in a decrease in fortnightly gross
pay.

(2) Salary Scales—2000
(a) As from the pay period commencing on 1 January,

2000, all salary rates from Level 1 to Level 5 will be
increased by two per cent.

10.—CONDITIONS OF EMPLOYMENT
(1) Professional Development
An employee shall be eligible to apply for up to 5 days per

annum for relevant professional development without deduc-
tion of pay. Professional development approved by the College
shall be fully funded by the College, including reimburse-
ment of incidental expenses.

(2) Parental Leave
The College will grant parental leave in accordance with

current minimum provisions as contained in the Workplace
Relations Act 1996.

(3) Superannuation
All permanent employees may from the first pay period

commencing in the tax year 1997/98, become contributing
members (category B) and thereby pay 5.5% of their gross
earning to the plan, with the College contributing a further
7.5% plus 3% productivity on their behalf. Members shall be
able to “salary sacrifice” their contributions, in the same man-
ner as “category A” members of the plan, as per the award.

(4) Leave
(a) (i) Employees under this agreement will be enti-

tled to four weeks’ annual leave in accordance
with the underlying award, such leave to be
taken at a time mutually agreed with the Col-
lege.

(ii) When leave is taken during the period the
College is normally closed at Christmas the
weekdays (excluding public holidays) be-
tween Christmas Day and New Year’s Day will
not be counted as part of the four weeks’ an-
nual leave days but as additional paid leave.

(b) Long service leave will accrue at the following
rates—

(i) Up to 31 December, 1998 at the rate of 10
week’s paid leave after 10 years’ service (ie:
1.0 weeks per completed year of service).

(ii) From 1 January, 1999 at the rate of 13 weeks’
leave after 10 years’ service (ie: 1.3 weeks per
completed year of service).

(iii) An entitlement to paid long service leave is
reached once 10 weeks’ leave accumulates,
including leave accrued prior to 1 January,
1999.

(5) Appraisal System
A formal system of annual appraisal will continue to be

developed by mutual consultation. The object will be to intro-
duce regular appraisals of each employee to—

(i) provide a means to ensure correct level and step grad-
ing;

(ii) provide encouragement and counselling where
needed;

(iii) encourage communication between staff members
and supervisors;

(iv) assess each individual’s potential for promotion;
(v) identify professional development needs.

(6) Other Conditions
No tuition fee concession will apply for sons of Adminis-

trative and Technical Officers enrolled at the College. However,
as in the past, the Headmaster is authorised to consider appli-
cations from non-teaching staff for a “sons of staff” concession.

11.—DISPUTE RESOLUTION PROCEDURE
A dispute is defined as any question, dispute or difficulty

arising out of this agreement.
The following procedure shall apply to the resolution of

any dispute—
(1) The parties to the dispute shall make reasonable at-

tempts to resolve the matter by mutual discussion
and determination.

(2) If the parties are unable to resolve the dispute, the
matter, at the request of either party, shall be referred
to a meeting between the parties, together with a
representative if requested by either party.

(3) If the matter is not then resolved it may be referred
to the Western Australian Industrial Relations Com-
mission.

12.—NO REDUCTION
Nothing contained herein shall entitle the College to reduce

the salary or conditions of an employee which prevailed prior
to entering into this agreement.

13.—CONSULTATION
(1) There shall be established a Consultative Committee with

equitable representation of employers and non-teaching staff
from the College. The Committee shall provide a forum in
which to discuss any matters brought to the Committee, pro-
vided they relate directly to the conditions of employment of
non-teaching staff.

(2) Either party can call a meeting at a mutually convenient
time.

14.—NO FURTHER CLAIMS
It is a condition of this agreement that the parties will not

seek any further claims with respect to salaries or conditions
unless they are consistent with the State Wage Case Princi-
ples.

15.—NO PRECEDENT
It is a condition of this agreement that the parties will not

seek to use the terms contained herein as a precedent for other
enterprise agreements, whether they involved the College or
not.

16.—SIGNATORIES
(signed)............... (signed)...............
(Signature) (Signature)

A P SYME......... T I HOWE..........
(Name of signatory in (Name of signatory in block
block letters)  letters)

Scotch College The Independent Schools Salaried
Officers’ Association of Western
Australia Industrial Union of
Workers



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 191180 W.A.I.G.

APPENDIX 1

As from 1 Oct 1999 Level 1 Level 2 Level 3 Level 4 Level 5

Step 1 23,476 25,957 30,301 33,317 37,353
Step 2 23,779 26,554 31,028 34,823 38,624
Step 3 24,085 27,164 31,773 35,277 39,936
Step 4 24,396 27,790 32,536 36,300 41,294
Step 5 24,711 28,428 33,317 37,353 42,698
Step 6 25,029 29,083 34,116 38,436 44,150

2% 2% 2% 2% 2%
As from Level 1 Level 2 Level 3 Level 4 Level 5
1 January 2000

$ $ $ $ $

Step 1 23,946 26,476 30,907 33,983 38,100
Step 2 24,255 27,085 31,649 35,519 39,396
Step 3 24,567 27,707 32,408 35,983 40,735
Step 4 24,884 28,346 33,187 37,026 42,120
Step 5 25,205 28,997 33,983 38,100 43,552
Step 6 25,530 29,665 34,798 39,205 45,033

SUPERCUT/BLPPU COLLECTIVE
AGREEMENT 2000.

AG 23 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

and

Jan Willem Van Krieken & Jason Richard Van Krieken

T/a Supercut.

AG 23 of 2000.

Supercut/BLPPU Collective Agreement 2000.

COMMISSIONER S J KENNER.

18 April 2000.

Order.
HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

(1) THAT the Supercut/BLPPU Collective Agreement
2000 filed in the Commission on 16 February 2000
in the terms of the following schedule be and is
hereby registered as an industrial agreement.

(2) THAT the Supercut Industrial Agreement No AG 233
of 1997 be and is hereby cancelled.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This agreement shall be known as the Super Cut/BLPPU

Collective Agreement 2000.

2.—ARRANGEMENT
Clause No.

Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6

Clause No.
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
All In Payments 14
Pyramid Sub-Contracting 15
Dispute Settlement Procedure 16
Safety Dispute Resolution 17
Amenities 18
Training and Related Matters 19
Drug & Alcohol, Safety & Rehabilitation Program 20
Clothing & Safety Footwear 21
Income Protection 22
Accident Pay 23
Union Membership 24
Y2K 25
Signatories to the Agreement 26
Appendix A—Drug & Alcohol, Safety and Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Jan Willem Van Krieken

and Jason Richard Van Krieken trading as Supercut (hereinaf-
ter referred to as “the company”) and the Western Australian
Builders’ Labourers, Painters and Plasterers Union of Work-
ers (hereinafter referred to as “the union”) and all employees
of the company eligible to be members of the union.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work.

This agreement shall apply in Western Australia only. There
are approximately two (2) employees covered by this agree-
ment.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after November 1st 1999 and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previous 1st November 1st November1st November
EBA Rate 1999 2000 2001

Hourly Rate Hourly Rate Hourly Rate Hourly Rate
$ $ $ $

Labourer Group 1 17.15 18.01 18.91 19.86

3. Employees covered by this Agreement will be paid as
Group 1 Builders Labourers. This agreement provides for in-
creases in the hourly rate resulting in the wage rates that appear
in clause 7(2) of this agreement.

In addition to the rates prescribed in clause 7(2), employees
will be paid an all-purpose allowance of $1.00 per hour, in
lieu of Structural Frame Allowance.

4. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

5. This agreement provides for a site allowance of $2.35 or
higher as provided under Appendix B – Site Allowance.

6. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
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Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
In addition to the current payment, the company shall in-

crease the contributions on behalf of each employee into the
Western Australian Construction Industry Redundancy Fund
by the following sums on a weekly basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week

per employee or the percentage rate that is prescribed
under the Superannuation Guarantee Charge, which-
ever is the greater.
The Company will advise all employees subject to
the Agreement of their right to have payments made
to a complying superannuation fund of their choice.
The Company is bound by the employee’s election.
The aforementioned payment will then be made to
that fund.
Until each employee nominates the fund of their
choice the Company will make payments into the
Construction + Building Unions Superannuation
Scheme (the “C+BUSS”).
In the event that any employee chooses a fund other
than the C+BUSS the Company will, within seven
days of the employee advising the Company of the
fund of their choice, advise the Union in writing of
the employee’s decision.
In the event that the employee and the Company
reach an agreement pursuant to section 49C(2)(d)
of the Act to change the complying superannuation
fund or scheme the Company will, within seven days
of the employee and the Company reaching such an
agreement, advise the Union in writing of the agree-
ment. The employer shall not unreasonably refuse
to agree to a change of complying superannuation
fund or scheme requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes
of the Superannuation Guarantee (Administration)
Act 1992 will operate to provide a notional earnings
base) shall mean the actual ordinary rate of pay the
employee receives for ordinary hours of work in-
cluding tool allowance, industry allowance, trade
allowances, shift loading, special rates, qualification
allowances (eg. first aid, laser safety officer), multi-
storey allowance, site allowance, asbestos eradication
allowance, leading hand allowances, in charge of
plant allowance and supervisory allowances where
applicable. The term includes any regular over-award
pay as well as casual rates received and any addi-
tional rates and allowances paid for work undertaken
during ordinary hours of work, including fares and
travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the
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contract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.

2. In all instances, the following procedure shall be ob-
served—

3. A uniformly high standard of amenities and facilities such
as ablution blocks, change rooms, crib sheds, etc. shall be
provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.

5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when cal-
culating floor space.

7.  Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.

10. Where less than 20 persons are employed on site, Regu-
lation 3.20 – Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed wash-
able laminated or vinyl surface, and seating for the taking of
meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.
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15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16. A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.

25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in re-

spect to all employees—
Employees Toilets Urinals
1—5 1 Nil
6—10 1 1
11—20 2 2
21—35 3 4
36—50 4 6
51—75 5 7
76—100 6 8

NB. For each additional 20 persons or part thereof up to
200 persons or part thereof up to 200 persons, one additional
urinal and one additional toilet is required. For each addi-
tional 35 persons or part thereof in excess of 200 persons, one
additional urinal and one additional toilet is required. If a slab
urinal is provided, each 600mm shall be regarded as one uri-
nal.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by

this Agreement for injury and sickness. The scheme is to be
negotiated between the parties.

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapacity
of the employee arising from any one injury for a total of 39
weeks whether the incapacity is in one continuous period or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Union.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001

26.—SIGNATORIES
BLPPU
Sgd............................................................
Date:      10/2/00
The Company:
Sgd............................................................
 SIGNATURE
Date:      8/2/00
Company
   Seal
JASON VAN KRIEKEN
PRINT NAME
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APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value  Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05
The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as de-
fined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement,
the parties confirm that one side of such a boundary road will
be deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For
example, the eastern side of Havelock Street will be in the
“CBD” and the western side of Havelock Street shall be in
“West Perth”.

“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.
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5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

TK SCAFFOLD/BLPPU COLLECTIVE
AGREEMENT 1999.

No. AG 90 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers

and

Picasso Corporation Pty Ltd
t/a TK Scaffolding.

AG 90 of 2000.

TK Scaffold/
BLPPU Collective Agreement 1999.

COMMISSIONER S J KENNER.

3 May 2000.

Order.
HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

(1) THAT the TK Scaffold/BLPPU Collective Agree-
ment 1999 filed in the Commission on 21 March
2000 in the terms of the following schedule be and
is hereby registered as an industrial agreement.

(2) THAT the TK Scaffolding Industrial Agreement No
AG 234 of 1998 be and is hereby cancelled.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This agreement shall be known as the TK Scaffold/BLPPU

Collective Agreement 2000.

2.—ARRANGEMENT
Clause No.

Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
All In Payments 14
Pyramid Sub-Contracting 15
Dispute Settlement Procedure 16
Safety Dispute Resolution 17
Training and Related Matters 18
Drug & Alcohol, Safety & Rehabilitation Program 19
Clothing & Safety Footwear 20
Income Protection 21
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Clause No.
Accident Pay 22
Union Membership 23
Y2K 24
Signatories to the Agreement 25
Appendix A—Drug & Alcohol, Safety and Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Picasso Corporation Pty

Ltd trading as TK Scaffolding (hereinafter referred to as “the
company”), the Western Australian Builders’ Labourers, Paint-
ers and Plasterers Union of Workers (hereinafter referred to
as “the union”) and all employees of the company eligible to
be members of the union.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work.

This agreement shall apply in Western Australia only. There are
approximately eight (8) employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after the date of signing and shall
remain in force for 2 years.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. (a) (i) Wage Rates (per hour at ordinary time)—all work

in the CBD and West Perth as defined, and all work where the
union’s Commercial Construction/Agreement applies and/or
all work with a principal contract of $6 million or more.

Previous 1st November 1st November1st November
EBA Rate 1999 2000 2001

Hourly Rate Hourly Rate Hourly Rate Hourly Rate
$ $ $ $

Scaffolder 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67

(ii) In a addition, an allowance of $5.25 per hour will be
paid to all employees for work carried out. This allowance is
“all purpose” and shall be included as part of the ordinary
rate.

(b) (i) Wage Rates (per hour at ordinary time) – all work not
covered by part a or where the principal contract is greater
than $520,000 of this clause.

Previous 1st November 1st November1st November
EBA Rate 1999 2000 2001

Hourly Rate Hourly Rate Hourly Rate Hourly Rate
$ $ $ $

Scaffolder 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67

(ii) In a addition, an allowance of $3.00 per hour will be
paid to all employees for work carried out. This allowance is
“all purpose” and shall be included as part of the ordinary
rate.

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

4. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment

June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

6. In addition to the hourly rates a Tool Allowance of 20
cents per hour worked is to be applied.

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase the contributions on behalf of

each employee into the Western Australian Construction In-
dustry Redundancy Fund to the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.
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9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for
labour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the
parties—

� referred to the Western Australian Industrial
Relations Commission for conciliation and if re-
quired arbitration. The Commissions decision will
be accepted by all parties subject to legal rights of
appeal; or

� referred to a disputes board for determination; or
� referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
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company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

19.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.

(b) 2 T-shirts with collars, and will be replaced on a fair
wear and tear basis.

(c) 1 bluey jacket for each employee employed during
the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

21.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties.

22.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

23.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

24.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001

 25.—SIGNATORIES
BLPPU
Sgd............................................................
Date:      14/3/00
The Company:
Sgd............................................................
 SIGNATURE
Date:     28/2/00
Company
 Seal
(Undecipherable)
PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety

committee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.
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b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B
Labour Levels for Scaffolding
This appendix sets out parameters for labour levels on scaf-

folding work, however it has been an understanding between
the parties that a common sense approach in keeping with
practical and safe working conditions forms the basis of this
Agreement.

1. Steel Scaffolding
Scaffolding work of a substantial nature erected over 4 me-

tres high in accordance with Division 7 of the Occupational
Safety and Health Regulations and Australian Standard 1576
shall where that scaffolding is to be erected at one time be the
work of at least 3 workers.

Scaffolding that will ultimately be erected over 4 metres
high, however is built in stages can be erected up to 4 metres
by a two person team one of which shall be a licensed
scaffolder.

Notwithstanding the abovementioned agreements and due
to the variation of circumstances applicable in scaffolding work
such as towers, scaffolding over uneven sites, etc, there will
be consultation between the Licensed Scaffolder and the Em-
ployer on labour levels in line with practical and safe working
conditions is an understanding between the parties to this
agreement.

2. Aluminium Mobiles
There shall not be a requirement for 3 person gangs up to a

height of 9.2 metres on Aluminium Mobiles unless deemed
necessary by the employer.

WA UNIVERSAL RIGGING/BLPPU AND THE
CMETU COLLECTIVE AGREEMENT 2000.

AG 25 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers & Other

and

Elderberry Pty Ltd t/a WA Universal Rigging Co.

AG 25 of 2000.

WA Universal Rigging/
BLPPU and the CMETU Collective Agreement 2000.

COMMISSIONER S J KENNER.

18 April 2000.
Order.

HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

(1) THAT the WA Universal Rigging/BLPPU and the
CMETU Collective Agreement 2000 filed in the
Commission on 16 February 2000 in the terms of
the following schedule be and is hereby registered
as an industrial agreement.

(2) THAT the WA Universal Rigging Co. Industrial
Agreement No AG 321 of 1995 and the WA Univer-
sal Rigging Industrial Agreement No AG 72 of 1998
be and are hereby cancelled.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

———

1.—TITLE
This agreement shall be known as the WA Universal Rig-

ging/BLPPU and the CMETU Collective Agreement 1999.

2.—ARRANGEMENT
Clause

No.
Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
All In Payments 14
Pyramid Sub-Contracting 15
Dispute Settlement Procedure 16
Safety Dispute Resolution 17
Amenities 18
Training and Related Matters 19
Drug & Alcohol, Safety & Rehabilitation Program 20
Clothing & Safety Footwear 21
Income Protection 22
Accident Pay 23
Union Membership 24
Y2K 25
Signatories to the Agreement 26
Appendix A—Drug & Alcohol, Safety and Rehabilitation
Appendix B – Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Elderberry Pty Ltd trad-

ing as WA Universal Rigging Co. (hereinafter referred to as
“the company”), the Western Australian Builders’ Labourers,
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Painters and Plasterers Union of Workers and the Construc-
tion Mining Energy Timberyards Sawmills and Woodworkers
Union of Australia – WA Branch (hereinafter referred to as
“the unions”) and all employees of the company eligible to be
members of the unions.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work.

This agreement shall apply in Western Australia only. There
are approximately 10 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read in

conjunction with, the Building Trades (Construction) Award
1987, No. R14 of 1978 and the Engine Drivers (Building and
Steel Construction) Award, No. 20 of 1973.

Where this Agreement refers to the “Award” it shall be taken
to mean Award No. R14 of 1978, and all terms and conditions
that apply to employees employed under this award, notwith-
standing that employees may be employed under the scope of
Award No. 20 of 1973.

2. The terms and conditions of the award as at 30th Decem-
ber 1996 are expressly preserved by this agreement as if the
same was set out in full herein and shall be binding upon the
parties during the currency of the agreement by operation of
this agreement if not otherwise. Where this agreement is si-
lent, the terms of the Award, as at 30th December 1996 shall
apply, unless contrary to law. Provided that increases in al-
lowances and improvements in conditions to the benefit of
employees, introduced after 30th December 1996 by variation
to the award, shall also apply.

3. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after November 1st 1999 and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previous 1st 1st 1st
EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Up to 20 tonnes 17.41 18.28 19.19 20.15
20 to 100 tonnes 18.19 19.10 20.06 21.06
Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67
3. All expense related allowances not specifically mentioned

in this agreement will be paid as per the award as varied from
time to time.

4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this agreement.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
In addition to the current payment, the company shall in-

crease the contributions on behalf of each employee into the

Western Australian Construction Industry Redundancy Fund
by the following sums on a weekly basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
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company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.

2. An employee or the union delegate should initially sub-
mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there will
be no stoppage of work in respect of the matter being
considered, except in the area alleged to be unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
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of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.

2. In all instances, the following procedure shall be observed.
3. A uniformly high standard of amenities and facilities such

as ablution blocks, change rooms, crib sheds, etc. shall be
provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.

5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when cal-
culating floor space.

7. Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.

10. Where less than 20 persons are employed on site, Regu-
lation 3.20—Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed
washable laminated or vinyl surface, and seating for the tak-
ing of meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16. A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.

25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in re-

spect to all employees—
Employees Toilets Urinals
1—5 1 Nil
6—10 1 1
11—20 2 2
21—35 3 4
36—50 4 6
51—75 5 7
76—100 6 8

NB. For each additional 20 persons or part thereof up to 200
persons or part thereof up to 200 persons, one additional urinal
and one additional toilet is required. For each additional 35 per-
sons or part thereof in excess of 200 persons, one additional urinal
and one additional toilet is required. If a slab urinal is provided,
each 600mm shall be regarded as one urinal.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.
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22.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties.

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Union.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001

26.—SIGNATORIES
BLPPU ...........................................

Date: 14/2/00
CMETU ...........................................

Date: 14/2/00
The Company: ...........................................

SIGNATURE
Date: 10/2/00

Company Seal ...........................................
PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.

(b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

(c) There will be no payment of lost time to a person unable
to work in a safe manner.

(d) If this happens 3 times the worker shall be given a writ-
ten warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be trans-
ferred/dismissed the next time he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay

while attending treatment.
4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work

Project Contractual Value Site Allowance
Up to $2.17 m $2.00
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $4.55m $2.00
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work

Project Contractual Value Site Allowance
Up to $4.55m $2.00
Over $4.55m $2.45

Renovations, Restorations
and/or Refurbishment Work

Project Contractual Value Site Allowance
Up to $4.5m $2.00
Over $4.5m $2.05

The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.
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4.3 Projects within 50 km radius of Perth G.P.O. but not
including the C.B.D. or West Perth (as defined)

Project Contractual Value Site Allowance
Yard $2.00
Up to $11.98m $2.00
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean the
value of all tendered work which falls under the scope of the
principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

WESTERN AUSTRALIAN ELECTORAL
COMMISSION ENTERPRISE AGREEMENT 2000.

No. PSAAG20 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Electoral Commissioner
Western Australian Electoral Commission.

No. PSAAG20 of 2000.

Western Australian Electoral Commission Enterprise
Agreement 2000.

20 April 2000.

Order.
HAVING heard Mr M. Finnegan as agent on behalf of the
Applicant and Ms M.M. Joseph as agent on behalf of the Re-
spondent, and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the agreement made between the parties lodged
in the Commission on the 7th day of April 2000 entitled
Western Australian Electoral Commission Enterprise
Agreement 2000 be registered in the terms of the follow-
ing Schedule as an industrial agreement in replacement
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of the Western Australian Electoral Commission Enter-
prise Agreement 1998 (PSA AG31 of 1998) which is
hereby cancelled.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.
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1.—TITLE
This Agreement shall be known as the Western Australian

Electoral Commission Enterprise Agreement 2000 and shall
replace the Western Australian Electoral Commission Enter-
prise Agreement 1998

2.—SCOPE OF THE AGREEMENT
This Enterprise Agreement shall apply to all Western Aus-

tralian Electoral Commission employees employed under the
Public Sector Management Act working for the Western Aus-
tralian Electoral Commission who are members of or eligible
to be members of the CSA party to this Agreement.

3.—PARTIES AND NUMBER OF EMPLOYEES BOUND
3.1 This Agreement is made between the Electoral Com-

missioner and the Civil Service Association of Western
Australia Incorporated.

3.2 It is estimated that 11 employees will be bound by this
Agreement upon registration.

4.—DEFINITIONS
“Agreement” The Western Australian Electoral Commission

Enterprise Agreement 2000

“CSA” Civil Service Association of Western Australia In-
corporated

“Employee” for the purpose of this Agreement, someone
who is referred to at Clause 2—Scope

“Employer” the Electoral Commissioner
“Family” a person who is related to the employee by blood,

marriage, affinity or adoption and includes a person who is
wholly or mainly dependant on, or is a member of the house-
hold of the employee. (Equal Opportunity Act 1984)

“Government” the State Government of Western Australia
“Minister” the Minister or Ministers of the Crown respon-

sible for the administration of the Commission
“PSA 1992” the Public Service Award 1992
“the Commission” The Western Australian Electoral Com-

mission
“WAIRC”  The Western Australian Industrial Relations

Commission

5.—DATE AND PERIOD OF OPERATION OF THE
AGREEMENT

5.1 This Agreement will operate for a period of 2 years from
the date of registration in the Western Australian Industrial
Relations Commission (WAIRC).

5.2 No later than six months before the expiry of this Agree-
ment the parties shall commence negotiations for a new
Agreement.

5.3 The pay quantum achieved as a result of this Agreement
will remain and form the new base pay rates for future Agree-
ments or continue to apply in the absence of a further
Agreement, except where the award rate is higher in which
case the award shall apply.

5.4 The Agreement will continue in force after the expiry of
its term until such time as any of the parties withdraws from
the Agreement by notification in writing to the other party
and to the WAIRC.

6.—NO FURTHER CLAIMS
6.1 The parties to this Agreement undertake that for the du-

ration of the Agreement there shall be no further salary or
wage increases sought or granted except for those provided
under the terms of this Agreement.

6.2 This Agreement shall not operate so as to cause an em-
ployee to suffer a reduction in ordinary time earnings.

7.—RELATIONSHIP TO PARENT AWARDS AND
AGREEMENTS

7.1 This Agreement shall be read and interpreted wholly in
conjunction with the provisions of the PSA 1992 which apply
to the parties bound to this Agreement.

7.2 Where there is any inconsistency between this Agree-
ment and the relevant parent Award, this Agreement shall have
precedence to the extent of any inconsistency.

8.—SINGLE BARGAINING UNIT
8.1 This Agreement has been negotiated through a Single

Bargaining Unit (SBU).
8.2 The SBU comprises representatives from the Commis-

sion and CSA.

9.—SHARED MISSION FOR THE WESTERN
AUSTRALIAN ELECTORAL COMMISSION

9.1 The parties to this Agreement are committed in striving
to achieve the Commission’s mission which is—

To maintain and enhance the integrity of electoral sys-
tems for which the Western Australian Electoral
Commission is responsible.

In achieving our mission we have five (5) primary val-
ues which shape the way we will operate. These are—

(a) To ensure services and policy have a customer
focus.

(b) To strive for success and continuous improve-
ment in all our activities.

(c) To carry out all our activities with integrity.
(d) To be a leader in the field of educating the

public in their electoral rights and obligations.
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(e) To develop a corporate culture which fosters
innovation, creativity and a commitment to the
development of the employees of the Com-
mission.

10.—OBJECTIVES AND PRINCIPLES
10.1 The Western Australian Electoral Commission will con-

tinuously strive to provide a quality service to the Western
Australian public and to improve the overall performance of
the Commission. Enterprise bargaining will assist this by—

(a) Ensuring that the operations of the Commission are
managed efficiently and effectively in the best inter-
est of its employees, customers and clients that it
serves.

(b) Satisfying the requirements of clients and custom-
ers through the provision of reliable, efficient and
professional services.

(c) Achieving the Commission’s mission and improv-
ing productivity and efficiency through ongoing
improvements.

(d) Promoting the development of trust and motivation
and to continue to foster enhanced employee rela-
tions.

(e) Facilitating greater flexibility in decision making and
allocation of human and other resources.

(f) Promoting increased satisfaction from jobs and se-
cure employment opportunities.

(g) Developing and pursuing changes on a cooperative
continuing basis by using participative practices.

(h) Promoting health, safety, welfare and equal oppor-
tunity for all employees.

(i) Constantly developing the skills of employees
through the provision of appropriate training and
career development.

(j) Constantly reviewing management and employee
work practices with a view to promoting efficiency
and flexibility.

11.—PRODUCTIVITY IMPROVEMENTS
11.1 The parties agree that there is a range of measures within

the Commission that have improved and continue to improve
productivity, efficiency, flexibility and quality.

11.2 From the commencement of the Agreement all em-
ployee overtime will be paid at time and a half. This
productivity improvement is seen to be strategically impor-
tant to the Commission as it will standardise overtime
arrangements and thus simplify administration, increase flex-
ibility and save money in the long term.

11.3 Current and ongoing initiatives resulting from the con-
duct of Postal Ballots for Local Government Elections have
and will continue to result in improved productivity.

11.4 Current and ongoing initiatives resulting from man-
agement training will contribute to the Commission’s overall
strategic policy of project management.

11.5 The parties agree that such productivity is substantial
and in recognition of these improvements a salary increase of
6% has been assessed. A salary increase of 4% will apply
from the date of registration of the Agreement. A further sal-
ary increase of 2% will apply from 12 months after registration.

11.6 The Commission will continue a compulsory shut-down
of three days which will occur between Christmas and New
Year. The employee is required to take leave during this time.

12.—PRODUCTIVITY IMPROVEMENTS AND
REWARDS

The following current and ongoing initiatives are to be de-
veloped and implemented upon commencement of this
Agreement—

• Training for staff at mid-level range.
• Local Government Elections increased productivity

within existing work patterns.
• Local Government Elections increased productivity

from existing resources.
The reward applying to staff for these improvements is

4.00%.

Combined with a change to overtime provisions under which
all overtime is to be paid at time and a half, an increment of 4%
will be payable from the registration of the Agreement followed
by a further increment of 2% 12 months after registration.

13.—SALARY OUTCOME

Payment Date Percentage Current Ongoing or Future Targets/Initiatives
Increase on which the Increase is Based.

At Registration 4% Trade off of all overtime being paid at time
and a half.

Local Government Postal Elections increased
productivity within existing work patterns.
Local government Postal Elections increased
productivity from existing resources.

12 months after 2% Local Government Postal Elections increased
registration productivity within existing work patterns.

Local Government Elections increased produc-
tivity from existing resources.

Training for staff at mid-level range.

TOTAL 6%

14.—SALARY INCREASES
14.1 The following salary increases are payable on the ba-

sis of implementation and continued cooperation of those
improvements in productivity and work practice changes out-
lined in Clause 11—Productivity Improvements.

14.2 The following increases will be payable during the
life of this Agreement—

(a) An increase of 4.0% will apply on registration of
the Agreement in the Western Australian Industrial
Relations Commission; and

(b) A further increase of 2% to apply on and from 12
months after registration.

The rates that shall apply during the Agreement are set out
in Schedule A—Salaries of this Agreement.

15.—CONSULTATION MECHANISM
15.1 The parties to this Agreement are committed to work-

ing together to improve the quality of electoral services to the
Western Australian public. The parties will form a Joint Con-
sultative Committee for consultation on all matters covered
by this Agreement. Its purpose is to actively progress the im-
plementation of the agreement and monitor achievements in
productivity.

16.—DISPUTE SETTLEMENT PROCEDURES
In the event of any questions, disputes or difficulties be-

tween the parties as to the interpretation and implementation
of this Agreement or other matters, the following procedures
shall apply—

(a) The CSA representative and/or the employee/s con-
cerned shall discuss the matters with the immediate
supervisor in the first instance. An employee may
be accompanied by a CSA Representative.

(b) If the matter is not resolved within 5 working days
following the discussion in accordance with sub-
clause (a) hereof the matter shall be referred by the
CSA Representative to the Electoral Commissioner
or his/her nominee for resolution.

(c) If the matter is not resolved within 5 working days
of the CSA Representative’s notification of the dis-
pute to the Electoral Commissioner it may be referred
by either party to the WAIRC.

Grievance/Dispute Settling Procedures are detailed at Sched-
ule C of this Agreement.

17.—EMPLOYMENT CONDITIONS
17.1 ANNUAL LEAVE LOADING
The following provisions shall be read in conjunction with

the existing clause 19 (Annual Leave) provisions in the PSA
1992.

17.1.1 Definitions
Accrued leave—is the leave an officer is entitled to from a

previous calendar year.
Pro-rata leave—is the proportion of leave that an officer is

entitled to in the current year, either from the date of com-
mencement, or to the date of cessation.
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17.1.2 Annual Leave Loading—
(a) Employees shall be paid annual leave loading in a

lump sum equivalent to 17.5% of four weeks salary
on the first pay period in December of each year,
subject to—

(i) any employee commencing at the Commis-
sion during the year shall receive a pro-rata
lump sum equivalent, calculated from the date
of commencement to 31 December, and

(ii) any employee who is promoted or transferred
out of the Commission shall receive a pro-rata
payment of annual leave loading calculated
to the final day of employment with the Com-
mission.

(b) The salary rate for such annual leave loading shall
be at the employee’s substantive salary except for
employees who—

(i) are receiving an allowance for higher duties
and where the allowance has been paid for a
continuous period of 12 months or more prior
to the payment of the leave loading; or

(ii) would have received an allowance for a con-
tinuous period of 12 months or more to 31
December of the year in question.

(c) An employee meeting the requirements of Clause
17.1.2(b)(i)and (ii) shall be paid leave loading at the
higher rate.

17.2 BEREAVEMENT LEAVE
17.2.1 Entitlement
Subject to Clause 17.2.4, on the death of a family member

as defined in Clause 4—Definitions of this Agreement, the
employee is entitled to paid bereavement leave of up to two
(2) days per bereavement.

17.2.2 The two (2) days need not be consecutive.
17.2.3 Bereavement leave is not to be taken during a period

of any other kind of leave.
17.2.4 Proof in support of claim for leave;
An employee who claims to be entitled to paid leave under

Clause 17.2.1, is to provide to the Electoral Commissioner, if
so requested by the Electoral Commissioner, evidence that
would satisfy a reasonable person as to—

(a) the death that is the subject of the leave sought, and
(b) the relationship of the employee to the deceased per-

son.
17.3 FLEXI LEAVE
The following provisions shall be read in conjunction with

the existing flexitime Clause 16 (Hours) provisions in the PSA
1992. These provisions replace clause 16 (3)(h)(i) and (ii) of
the PSA 1992.

17.3.1 Credit hours
(a) Credit hours in excess of the required 150 hours to a

maximum of 15 hours are permitted at the end of
each settlement period. Such credit hours shall be
carried forward to the next settlement period.

(b) Credit hours in excess of 15 hours at the end of a
settlement period shall be lost.

17.3.2 Election Periods
Flexi time will not operate during any six (6) week election

period as defined in Clause 17.5.1(a) and 17.5.2(b).
17.4 PART TIME EMPLOYMENT
The following provisions shall be read in conjunction with the

existing Clause 9 (Part Time Employment) of the PSA 1992.
This provision shall replace Clause 9(1)(a) of the PSA 1992.

17.4.1 Definition
(a) Permanent Part time employment is defined as regu-

lar and continuing employment for a minimum of
7.5 hours per week, and a maximum of 30 hours per
week.

The employee shall not be required to work for a period of
less than 3 hours on any single occasion.

17.5 HOURS OF SERVICE—ELECTION PERIODS
The following provisions shall be read in conjunction with

the existing Clause 16 (Hours) provisions in the PSA 1992.

17.5.1 Definitions—
For the purposes of this Clause, the following terms

shall have the following meanings
(a) Election Period—

The “election period” shall be a (6) six week period from
the day of issue of the election writs or as determined by the
Electoral Commissioner. Such time shall be typically four
weeks pre-election and two weeks post election day.

17.5.2 Prescribed Hours of Duty
(a) Prescribed hours of duty to be observed by officers

shall be nine hours per day during an “election pe-
riod” to be worked between 7.30 am and 9.30 pm
Monday to Friday as determined by the Electoral
Commissioner with a lunch interval of thirty or forty-
five minutes.

(b) The Electoral Commissioner shall give notice in writ-
ing of the intention to vary the prescribed hours of
duty as prescribed in Clause 16 (1) (Hours) of the
PSA 1992 for officers affected by the change. Such
notice shall be given as soon as practicable after the
announcement of the election date which requires
the prescribed hours of duty to be changed. These
elections are—

• General election
• Referendum
• Other parliamentary elections as determined

by the Electoral Commissioner.
17.5.3 Other Working Arrangements

(a) Notwithstanding clause 16 (2)(a) of the PSA 1992,
where it is considered necessary to provide more
productive operations, the Electoral Commissioner
may authorise the operation of alternative working
arrangements.
Such alternative working arrangements may in-
clude—

(i) The operation of more flexible starting and
finishing times

(ii) Opening Saturday morning.
17.5.4 More Flexible Starting and Finishing Times

(a) Officers will operate under a more flexible starting
and finishing time system as determined by man-
agement and having regard for the operational needs
of the project.

(b) Ten Hour break.
(i) An officer shall be entitled to a break of not

less than ten (10) hours between the comple-
tion of work on one day and the
commencement of work on the next, without
loss of salary for ordinary working time oc-
curring during such absence.

(ii) Provided that where an officer is directed to
return to or continue work without the break
provided in subparagraph (i) of this paragraph,
then the officer shall be paid at double the or-
dinary rate until released from duty, or until
the officer has had ten consecutive hours off
duty without loss of salary for ordinary work-
ing time occurring during such absence.

17.5.5 Flexitime Arrangements
(a) Flexitime arrangements will not operate for the pe-

riod as prescribed in Clause 17.5.1(a).
(b) All hours in debit or credit prior to the change in

prescribed hours as per Clause 17.5.2(a) of this clause
shall be carried over at the conclusion of the change
in hours with the return to flexitime arrangements.

17.6 LONG SERVICE LEAVE
The following provisions shall be read in conjunction with

the existing Clause 21 (Long Service Leave) provisions in the
PSA 1992.

17.6.1 Clearance of Long Service Leave.
(a) Long service leave shall be taken within three years

of leave becoming due except as provided in (b) of
this clause.
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(b) Deferral
(i) The Electoral Commissioner may approve the

deferral of an officer taking an entitlement of
long service leave beyond three years in ex-
ceptional circumstances. Exceptional
circumstances shall include the proposed re-
tirement of an officer within five years of the
date of accrual of the entitlement.

(ii) Application for the deferral of an entitlement
of long service leave shall be made in writing
and referred to the Electoral Commissioner
before the third anniversary of the accrual of
the entitlement.

(iii) Approval to defer the taking of long service
leave given in accordance with Clause
17.6.1(b)(ii) may be withdrawn or varied at
any time by the Electoral Commissioner. The
officer must be given notice in writing of the
withdrawal or variation.

17.6.2 Minimum period of Long Service Leave
(a) The portion of long service leave taken on full or

half pay shall be not less than two (2) weeks entitle-
ment.

(b) Portions of long service leave in excess of two weeks
shall be in multiples of weekly entitlements;

provided that if less than four (4) weeks remain, the remain-
ing balance shall be taken as one period of leave.

17.7 OVERTIME ALLOWANCE
This clause replaces Clause 18 (2)(d) of the PSA 1992 when

referring to “overtime”. Payment for “overtime” shall be cal-
culated on an hourly basis in accordance with Schedule
B—Overtime.

17.7.1 For the purposes of the Clause, the following terms
shall have the following meanings—

“Overtime” means all work performed at the direction
of the Chief Executive Officer or a duly authorised of-
ficer outside the prescribed hours of duty.
“Prescribed hours of duty” means an employees nor-
mal working hours as prescribed by the Chief Executive
Officer in accordance with Clause 17.5 (Hours of Serv-
ice – Election Periods), of this Agreement and as per
Clause 16 (1) (Hours) of the PSA 1992.
“Duly authorised officer” means an employee or em-
ployees appointed in writing by the Chief Executive
Officer for the purpose of authorising overtime.
“A day” shall mean from midnight to midnight.
“Public Service Holiday” means the days prescribed as
Public Holidays in Clause 20 of the PSA 1992 or Public
Service Holidays In Lieu prescribed in Clause 17.9 of
this Agreement.
“Ordinary travelling time” means time that an employee
would have ordinarily spent in travelling once daily from
the employee’s home to the employee’s usual headquar-
ters and home again, by either public transport, or where
continuing approval has been given to use a vehicle for
official business, by that vehicle.
“Fortnightly salary” means an employee’s substantive
salary exclusive of any allowances such as special allow-
ance, or higher duties allowance unless otherwise
approved by the Chief Executive Officer. Provided that a
special allowance or higher duties allowance shall be in-
cluded in “fortnightly salary” when overtime is worked
on duties for which these allowances are specifically paid.
“Out of hours contact” shall include the following—

STANDBY—shall mean a written instruction to an
employee to remain at the employee’s place of em-
ployment during any period outside the employee’s
normal hours of duty, and to perform certain desig-
nated tasks periodically or on an ad hoc basis. Such
employee shall be provided with appropriate facili-
ties for sleeping if attendance is overnight, and other
personal needs, where practicable.
Other than in extraordinary circumstances, employ-
ees shall not be required to perform more than two
periods of standby in any rostered week.

This provision shall not replace normal overtime
requirements.
ON CALL—shall mean a written instruction to an
employee rostered to remain at the employee’s resi-
dence or to otherwise be immediately contactable
by telephone or paging system outside the employ-
ee’s normal hours of duty in case of a call out
requiring an immediate return to duty.

17.7.2 Minimum Overtime
An employee who works overtime for a greater period than

30 minutes, shall be entitled to payment in accordance with
Clause 17.7 of this Agreement or any combination of pay-
ment or time off in lieu.

17.7.3 Time off in Lieu
Where the employee or the Chief Executive Officer or the

duly authorised employee, so elects in writing prior to over-
time being worked, time off in lieu of payment for overtime
worked may be taken in accordance with the time ratios in
Clause 17.7.4 of this Agreement.

The employee shall be required to clear accumulated time
off in lieu within two months of the overtime being performed,
provided that by written agreement between the employee and
the duly authorised employee, time off in lieu of payment for
overtime may be accumulated beyond two months from the
time the overtime is performed so as to be taken in conjunc-
tion with periods of approved leave.

If the Commission is unable to release the employee to clear
such leave within two months of the overtime being performed
then the employee shall be paid for the overtime worked.

17.7.4 Payment for Overtime
Payment for “overtime” as defined in Clause 17.7.1 shall be

calculated on an hourly basis in accordance with Schedule
B—Overtime.

17.7.5 Annual Leave/Long Service Leave
An employee directed to return to duty during periods of

annual or Long Service Leave shall be deemed to be no longer
on leave for the duration of that period of duty.

If the employee is directed to return to duty during a period
of leave during prescribed hours of duty, then that employee
shall be recredited with that leave for the same number of
hours of duty performed.

If the employee is directed to return to duty during a period
of leave outside of prescribed hours of duty, then that em-
ployee shall be entitled to payment of overtime in accordance
with Clause 17.7.4.

17.7.6 Time Worked past Midnight
Where an employee is required to work a continuous period

of overtime which extends past midnight into the succeeding
day the time worked after midnight shall be included with
that worked before midnight for the purpose of calculation of
payment provided for in this Clause.

17.7.7 Minimum Periods for Return to Duty
An employee, having received prior notice, who is required

to return to duty—
on a Saturday, Sunday or Public Holiday, other than dur-
ing prescribed hours of duty, shall be entitled to payment
for a minimum of three hours overtime;
before or after the prescribed hours of duty on a week-
day shall be entitled to payment of a minimum period of
one and one half hours overtime.

For the purpose of this Clause, where an employee is re-
quired to return to duty more than once, each duty period
shall stand alone in respect to the application of minimum
period payment except where the second or subsequent return
to duty is within any such minimum period.

The provisions of this subparagraph shall not apply in cases
where it is customary for an employee to return to the place of
employment to perform a specific job outside the prescribed
hours of duty, or where the overtime is continuous (subject to
a meal break) with the completion or commencement of pre-
scribe hours of duty.

17.7.8 Overtime at a Place Other than usual Headquarters
Where an employee is directed to work overtime at a place

other than usual headquarters, and provided that the place
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where the overtime is to be worked is situated in the area within
a radius of 50 kilometres from usual headquarters, and the
time spent in travelling to and from that place is in excess of
the time which an employee would ordinarily spend in travel-
ling to and from usual headquarters, and provided such travel
is undertaken on the same day as the overtime is worked, then
such excess time shall be deemed to form part of the overtime
worked.

Where an employee is directed to work overtime at a place
other than usual headquarters and provided that the place where
the overtime is to be worked is situated outside the area within
a radius of fifty (50) kilometres from usual headquarters and
the time spent in travelling to and from that place is in excess
of the time which the employee would ordinarily spend in
travelling to and from usual headquarters, then the employee
shall be granted time off in lieu of such excess time spent in
actual travel.

17.7.9 Ten Hour Break
(b) An employee shall be entitled to a break of not less

than ten (10) hours between the completion of work
on one day and the commencement of work on the
next, without loss of salary for ordinary working time
occurring during such absence.

(c) Provided that where an employee is directed to re-
turn to or continue work without the break provided
in Clause 17.7.9(a), then the employee shall be paid
at double the ordinary rate until released from duty,
or until the employee has had ten consecutive hours
off duty without loss of salary for ordinary working
time occurring during such absence.

17.7.10 Cases where overtime provisions do not apply
(a) Except as provided in Clause 17.7.9(a), payment for

overtime or the granting of time off in lieu of over-
time, or travelling time, shall not be approved in the
following cases—

(i) Employees whose maximum salary or maxi-
mum salary and allowance in the nature of
salary exceeds that as determined for Level 5
as prescribed by Schedule A—Salaries of this
document;

(ii) Employees whose work is not subject to close
supervision.

(b) (i) Where it appears just and reasonable, the Chief
Executive Officer may approve the payment
of overtime or grant time off in lieu to any
employee referred to in Clause 17.7.10(a)(i);

(ii) When an employee who is not subject to close
supervision is directed by the Chief Execu-
tive Officer to carry out specific duties
involving the working of overtime, and pro-
vided such overtime can be reasonably
determined by the employee’s supervisor, then
such employee shall be entitled to payment or
time off in lieu of overtime worked in accord-
ance with Clauses 17.7.2 and 17.7.3.

17.7.11 Meal allowances
A break of 30 minutes shall be made for meals between

5.30am and 7.30am, between 12.00noon and 2.00pm, and
between 4.30pm and 6.30pm when overtime duty is being
performed.

Except in the case of emergency, an employee shall not be
compelled to work more than five hours overtime duty with-
out a meal break. At the conclusion of a meal break, the
calculation of the five hour limit recommences.

An employee required to work overtime of not less than
two hours, and who actually purchases a meal shall be reim-
bursed in accordance with Schedule B—Overtime, of this
Agreement, in addition to any payment for overtime to which
that employee is entitled.

An employee working a continuous period of overtime who
has already purchased one meal during a meal break, shall
not be entitled to reimbursement for the purchase of any sub-
sequent meal in accordance with Schedule B—Overtime, of
this Agreement until that employee has worked a further five
hours overtime from the time the last meal break.

If an employee, having received prior notification of a re-
quirement to work overtime, is no longer required to work
overtime, then the employee shall be entitled, in addition to
any other penalty, to reimbursement for a meal previously
purchased.

The rates prescribed for Meal Allowances in Schedule B—
Overtime shall be subject to any variations prescribed in
Circulars to Departments and Authorities, issued by the De-
partment of Productivity and Labour Relations.

17.7.12 Out of Hours Contact
An employee who is required by the Chief Executive Of-

ficer or a duly authorised employee to be on “out of hours
contact” during periods off duty shall be paid an allowance in
accordance with the following formula for each hour or part
thereof the employee is on “out of hours contact”.

Standby
Level 2 (minimum) weekly rate x 1/37.5 x 37.5/100
On Call
Level 2 (minimum) weekly rate x 1/37.5 x 18.75/100
Provided that payment in accordance with this paragraph

shall not be made with respect to any period for which pay-
ment is made in accordance with the provisions of Clauses
17.7.2,17.7.3 and 17.7.4 when the employee is recalled to
work.

An employee shall be reimbursed the cost of all telephone
calls made on behalf of the employer as a result of being on
“out of hours contact”.

Where an employee rostered for “on call” is recalled to duty
during the period for which the employee is on “out of hours
contact” then the employee shall receive payment for hours
worked in accordance with Clauses 17.7.2, 17.7.3 and 17.7.4

Where an employee rostered for “on call” is recalled to duty,
the time spent travelling to and from the place at which duty
is to be performed, shall be included with actual duty for the
purposes of overtime payment.

Minimum payment provisions do not apply to an employee
rostered for “out of hours contact” duty.

No employee shall be on “out of hours contact” after the
last working day preceding a period of annual leave or Long
Service Leave.

17.8 PARENTAL LEAVE
The following provisions shall replace in full the Maternity

Leave Clause 23 of the PSA 1992.
17.8.1 Definitions—

(a) Adoption—in relation to a child, is a reference to a
child who—

(i) is not the natural child or the step child of the
employee or the employee’s spouse;

(ii) is less than 5 years of age; and
(iii) has not lived continuously with the officer for

6 months or longer.
(b) Continuous service—means service under an unbro-

ken contract of employment and includes—
(i) any period of parental leave.

(ii) any period during which the officer is absent
on full pay or part pay from duties in the Pub-
lic Service but does not include—

(aa) any period exceeding two weeks dur-
ing which the officer is absent on leave
without pay, except where leave with-
out pay is approved for the purpose of
fulfilling an obligation by the Govern-
ment of Western Australia to provide
staff for a particular assignment exter-
nal to the Public Sector of Western
Australia.

(bb) any service of a Cadet whilst under-
taking full time studies.

(c) Expected date of Birth—means the day certified by
a medical practitioner to be the day on which the
medical practitioner expects the officer or the offic-
er’s spouse, as the case may be, to give birth to a
child.
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(d) Parental Leave—means leave provided for by Clause
17.8.2.

(e) Spouse—includes a Defacto spouse.
17.8.2 Entitlement

(a) Subject to Clauses 17.8.4, 17.8.5(a) and 17.8.6(a),
an officer, other than a casual officer, is entitled to
take up to 52 consecutive weeks of unpaid leave in
respect of—

(i) the birth of a child to the officer or the em-
ployee’s spouse; or

(ii) the placement of a child with the employee
with a view to the adoption of the child by the
employee.

(b) An employee is not entitled to take parental leave
unless he or she has given the employer at least 10
weeks’ written notice of his or her intention to take
the leave.

(c) An officer is not entitled to take parental leave at the
same time as the employee’s spouse but the subclause
does not apply to one week’s parental leave;—

(i) taken by the male parent immediately after the
birth of the child; or

(ii) taken by the officer and the officer’s spouse
immediately after a child has been placed with
them with a view to their adoption of the child.

(d) The entitlement to parental leave is reduced by any
period of parental leave taken by the officer’s spouse
in relation to the same child except the period of one
week’s leave referred to in Clause 17.8.2(c).

(e) An officer proceeding on parental leave may elect to
take a shorter period of parental leave in accordance
with Clause 17.8.2(a), and may at any time during
that period of leave elect to extend or reduce the
period of the original application within the limita-
tions of the provisions of Clauses 17.8.2(c) and
17.8.3.

(f) An officer proceeding on parental leave may elect to
utilise—

(i) accrued annual leave
(ii) accrued long service leave

for the whole or part of the period referred to
in Clause 17.8.2(a). The periods of leave re-
ferred to in paragraphs (i) and (ii) of this
subclause which are utilised, shall be paid
leave.

(g) Absence of an officer which has been permitted in
accordance with the provisions of this clause shall
not be deemed absence on sick leave.

17.8.3 Maternity Leave to Start 6 Weeks Before Birth
(a) A female officer who has given notice of her inten-

tion to take parental leave, other than for an adoption,
is to start the leave six (6) weeks before the expected
date of birth unless in respect of any period closer to
the expected date of birth a medical practitioner has
certified that the officer is fit to work.

(b) Where an officer has not applied for leave in accord-
ance with the provisions of this clause, and does not
have express approval of the Electoral Commissioner
for continued employment, the Electoral Commis-
sioner may direct the officer to take maternity leave,
and may determine the date on which such leave shall
commence. Should the officer not comply with the
directions, disciplinary action may be taken against
her.

17.8.4 Medical Certificate
An officer who has given notice of his or her intention to

take parental leave, other than for adoption, is to provide to
the employer a certificate from a medical practitioner stating
that the officer or the officer’s spouse, as the case may be, is
pregnant and the expected date of birth.

17.8.5 Notice of Spouse’s Parental Leave
(a) An officer who has given notice of his or her inten-

tion to take parental leave or who is actually taking
parental leave is to notify the employer of particu-
lars of any period of parental leave taken or to be

taken by the officer’s spouse in relation to the same
child.

(b) Any notice given under Clause 17.8.5(a) is to be sup-
ported by a statutory declaration by the officer as to
the truth of the particulars notified.

17.8.6 Notice of Parental Leave Details
(a) An officer who has given notice of his or her inten-

tion to take parental leave is to notify the employer
of the dates on which the officer wishes to start and
finish the leave.

(b) An officer who is taking parental leave is to notify
the employer of any change to the date on which the
officer wishes to finish the leave.

(c) The starting and finishing date of a period of paren-
tal leave are to be agreed between the officer and the
Electoral Commissioner.

17.8.7 Transfer to a Safe Job
(a) Where illness or risks arising out of pregnancy or

hazards connected with the work assigned to the
employee make it inadvisable for the employee to
continue in her present duties, the duties shall be
modified or the employee may be transferred to a
safe position of the same classification until the com-
mencement of maternity leave.

(b) If the transfer to a safe position is not practicable,
the employee may take leave for such a period as is
certified necessary by a registered medical practi-
tioner.

17.8.8 Return to Work
(a) An employee shall confirm his or her intention of

returning to work by notice in writing to the em-
ployer given not less than four weeks prior to the
expiration of the period of parental leave.

(b) On finishing parental leave, an officer is entitled to
the position he or she held immediately before start-
ing parental leave.

(c) If the position referred to in Clause 17.8.8(b) is not
available, the officer is entitled to an available posi-
tion—

(i) for which the officer is qualified; and
(ii) that the officer is capable of performing,

most comparable in status and pay to that of his or
her former position.

17.8.9 Effect of Parental Leave on Employment
Absence on parental Leave—

(a) does not break the continuity of service of an of-
ficer; and

(b) is not to be taken into account when calculating the
period of service for a purpose of salary increments,
sick leave credits, long service leave and annual
leave.

17.8.10 Part Time Officers
A Part time officer shall have the same entitlement to mater-

nity leave as full time officers.
17.8.11 Fixed Term Officers
An officer employed on a fixed term contract shall have the

same entitlement to maternity leave, however the period of
leave granted shall not extend beyond the term of that con-
tract.

17.9 PUBLIC SERVICE HOLIDAY DAYS IN LIEU
17.9.1 The following two days shall be known as Public

Service Holiday days in lieu.
(a) The day immediately following the New Years Day

public holiday and the Tuesday immediately follow-
ing Easter Monday public holiday.

(b) Such public service holiday days in lieu are as pre-
scribed in Circular 11 of 1994 from the Department
of Productivity and Labour Relations.

17.9.2 The two (2) days as per (1)(a) of this clause shall—
(a) be taken as days in lieu at ordinary time.
(b) be accrued on the day they fall due and shall not be

taken prior to their respective accrual day.
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(c) be cleared by 31 December in the year which the
days fell due, meaning the days in lieu are not cu-
mulative; and

(d) not be accrued whilst an employee is on any period
of leave without pay.

17.9.3 Part Time and Contract Employees
(a) Part time and contract employees shall be granted

the days as per (1) (a) of this clause providing—
(i) they ordinarily work on those days that are

the days in question; and
(ii) pro-rata hours are granted in accordance with

the hours ordinarily worked on those days that
are the days in question.

17.9.4 Casual Employees
The days as per 1(a) of this clause shall not apply to em-

ployees employed under a casual contract.
17.9.5 Termination of an Employee

(a) If an employee’s employment is terminated as a re-
sult of resignation, retirement, dismissal, redundancy
or death, the employee or the deceased employee’s
estate or dependant, shall receive payment at nor-
mal time in lieu of the days as per 1(a) of this clause
providing—

(i) The days in question have not been taken as
days in lieu prior to the termination date.

(ii) The employee has accrued the days in ques-
tion.

17.9.6 Clearance of the days as per 1(a) of this clause shall
be granted at the convenience of the Commission.

17.10CHRISTMAS SHUTDOWN
A compulsory shut-down of three days will occur between

Christmas and New Year. The employee will be required to
take paid leave during this time. The shutdown will be at the
discretion of the Electoral Commissioner and will be depend-
ent on the election cycle.

17.11OPTION FOR 48 WEEKS PAY OVER 52 WEEKS
An option may be adopted by mutual agreement between

an individual employee and the employer for the employee to
receive 48 weeks of pay spread over the full 52 weeks of the
year, whereby the employee will take 8 weeks leave instead
of 4 weeks per year. The additional 4 weeks will not be able
to be accrued. In the event that the employee is unable to take
such leave, his/her salary will be adjusted at the completion
of the 12 month period to take account of the fact that time
worked during the year was not included in the salary. Em-
ployees wishing to join the 48/52 scheme will need approval
from the Chief Executive Officer.

Access to this entitlement will be subject to Commission
requirements based on customer and operational demands and
the employee having complied with the Commission’s accrued
leave management policy.

Such additional leave is not subject to annual leave loading.
This leave counts as continuous service for all purposes.
17.12SICK AND SPECIAL LEAVE
The following provisions shall be read in conjunction with

the existing Clause 22 (Sick Leave) provisions in the PSA
1992.

17.12.1 Definitions—
(a) Special Leave: “Special Leave” shall mean any leave

relating to—
(i) Illness or injury of a family member as de-

fined in Clause 4—Definitions
(ii) Family responsibilities of an urgent or un-

planned nature
(iii) Tribal, ceremonial or cultural purposes.

(b) Entitlement year: An “Entitlement Year” year relates
to an officer’s commencement date in the service
and the following 12 month period/s.

17.12.2 Entitlement—
This clause replaces clause 22 (1)(a) of the PSA 1992.

Sick leave credits which shall be cumulative, shall be
available all at full pay.
(a) On the day of initial

appointment 45 hours (6 days)
(b) On completion of 6 months

continuous service 48.75 hours (6.5 days)
(c) On completion of 12 months

continuous service 93.75 hours (12.5 days)
(d) On completion of further

2 months continuous
service 93.75 hours (12.5 days)

17.12.3 Special Leave
Portions of sick leave as per the PSA 1992, may be used as

special leave as follows.
(a) Employees may use up to five (5) days sick leave

per entitlement period from the registration of this
Agreement for special leave as defined in subclause
(1) of this clause.

(b) Special leave shall be available on an hourly basis.
(c) The granting of special leave is subject to approval

by the Electoral Commissioner.

18.—SALARY PACKAGING
18.1.1 An employee may, by agreement with the employer,

enter into a salary packaging arrangement.
18.1.2 Salary packaging is an arrangement whereby the en-

titlements under this agreement, contributing toward the Total
Employment Cost (as defined) of an employee, can be re-
duced by and substituted with another, or other benefits.

18.1.3 For the purpose of this clause, Total Employment
Cost (TEC) is defined as the cost of salary and other benefits
aggregated to a total figure, less the cost of Compulsory Em-
ployer Superannuation Guarantee contributions.

18.1.4 The TEC for the purposes of salary packaging, is
calculated by adding—

(a) The base salary;
(b) Other cash allowances, eg annual leave loading,
(c) Non cash benefits, eg superannuation, motor vehi-

cles etc;
(d) Any Fringe Benefit Tax liabilities currently paid; and
(e) Any variable components, eg performance based in-

centives (where they exist).
18.1.5 Where an employee enters into a salary packaging

arrangement they will be required to enter into a separate writ-
ten agreement with the employer that sets out the terms and
conditions of the arrangement.

18.1.6 The salary packaging arrangement must be cost neu-
tral in relation to the total cost to the employer.

18.1.7 The salary packaging arrangement must also comply
with relevant taxation laws and the employer will not be li-
able for additional tax, penalties or other costs payable or which
may become payable by the employee.

18.1.8 In the event of any increase or additional payments
of tax or penalties associated with the employment of the em-
ployee or the provision of employer benefits under the salary
packaging agreement, such tax, penalties and any other costs
shall be borne by the employee.

18.1.9 In the event of significant increases in Fringe Benefit
Tax liability or administrative costs relating to arrangements
under this clause, the employee may vary or cancel a salary
packaging arrangement.

18.1.10 The cancellation of salary packaging will not can-
cel or otherwise affect the operation of this Agreement.

18.1.11 The Dispute Settlement Procedures contained in this
Agreement shall be used to resolve any dispute arising from
the operations of this clause.

19.—SIGNATURES OF PARTIES TO THE AGREEMENT
Signatories
Signed for and on behalf of the (COMMON SEAL)
CIVIL SERVICE ASSOCIATION
WESTERN AUSTRALIA INC. by: D.Robinson (signed)

Date  6/4/00/

Signed by the Electoral Commissioner, (Undecipherable)
Date  5/4/00
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SCHEDULE A—SALARIES
WESTERN AUSTRALIAN ELECTORAL COMMISSION ENTERPRISE AGREEMENT 2000

1.7.99 at registration 4% after 12 months 2%
ANNUAL F/NIGHT HOURLY ANNUAL F/NIGHT HOURLY ANNUAL F/NIGHT HOURLY

Level 1 Under 17 $12,597 482.95 6.4393 13101 502.28 6.6971 13363 512.32 6.8309
17 yrs $14,722 564.42 7.5256 15311 587 7.8267 15617 598.74 7.9832
18 yrs $17,170 658.28 8.7771 17857 684.61 9.1281 18214 698.3 9.3107
19 yrs $19,878 762.1 10.1613 20673 792.58 10.5677 21086 808.41 10.7788
20 yrs $22,320 855.72 11.4096 23213 889.96 11.8661 23677 907.75 12.1033
1st year $24,520 940.07 12.5343 25501 977.68 13.0357 26011 997.23 13.2964
2nd year $25,276 969.05 12.9207 26287 1007.81 13.4375 26813 1027.98 13.7064
3rd year $26,030 997.96 13.3061 27071 1037.87 13.8383 27612 1058.61 14.1148
4th year $26,779 1026.67 13.6889 27850 1067.73 14.2364 28407 1089.09 14.5212
5th year $27,535 1055.66 14.0755 28636 1097.87 14.6383 29209 1119.84 14.9312
6th year $28,288 1084.53 14.4604 29420 1127.92 15.0389 30008 1150.47 15.3396
7th year $29,156 1117.8 14.904 30322 1162.51 15.5001 30928 1185.74 15.8099
8th year $29,756 1140.81 15.2108 30946 1186.43 15.8191 31565 1210.16 16.1355
9th year $30,641 1174.74 15.6632 31867 1221.74 16.2899 32504 1246.16 16.6155

Level 2 1st year $31,706 1215.57 16.2076 32974 1264.18 16.8557 33633 1289.45 17.1927
2nd year $32,520 1246.77 16.6236 33821 1296.65 17.2887 34497 1322.57 17.6343
3rd year $33,376 1279.59 17.0612 34711 1330.77 17.7436 35405 1357.38 18.0984
4th year $34,280 1314.25 17.5233 35651 1366.81 18.2241 36364 1394.15 18.5887
5th year $35,227 1350.56 18.0075 36636 1404.58 18.7277 37369 1432.68 19.1024

Level 3 1st year $36,528 1400.44 18.6725 37989 1456.45 19.4193 38749 1485.59 19.8079
2nd year $37,543 1439.35 19.1913 39045 1496.93 19.9591 39826 1526.88 20.3584
3rd year $38,587 1479.38 19.7251 40130 1538.53 20.5137 40933 1569.32 20.9243
4th year $39,659 1520.47 20.2729 41245 1581.28 21.0837 42070 1612.91 21.5055

Level 4 1st year $41,131 1576.91 21.0255 42776 1639.98 21.8664 43632 1672.79 22.3039
2nd year $42,284 1621.11 21.6148 43975 1685.94 22.4792 44855 1719.68 22.9291
3rd year $43,469 1666.55 22.2207 45208 1733.22 23.1096 46112 1767.87 23.5716

Level 5 1st year $45,755 1754.19 23.3892 47585 1824.35 24.3247 48537 1860.85 24.8113
2nd year $47,298 1813.34 24.1779 49190 1885.88 25.1451 50174 1923.61 25.6481
3rd year $48,902 1874.84 24.9979 50858 1949.83 25.9977 51875 1988.82 26.5176
4th year $50,570 1938.79 25.8505 52593 2016.35 26.8847 53645 2056.68 27.4224

Level 6 1st year $53,246 2041.38 27.2184 55376 2123.04 28.3072 56484 2165.52 28.8736
2nd year $55,066 2111.16 28.1488 57269 2195.62 29.2749 58414 2239.52 29.8603
3rd year $56,951 2183.43 29.1124 59229 2270.76 30.2768 60414 2316.19 30.8825
4th year $58,962 2260.53 30.1404 61320 2350.93 31.3457 62546 2397.93 31.9724

Level 7 1st year $62,045 2378.73 31.7164 64527 2473.88 32.9851 65818 2523.38 33.6451
2nd year $64,178 2460.5 32.8067 66745 2558.92 34.1189 68080 2610.1 34.8013
3rd year $66,501 2549.56 33.9941 69161 2651.54 35.3539 70544 2704.57 36.0609

Level 8 1st year $70,274 2694.21 35.9228 73085 2801.98 37.3597 74547 2858.04 38.1072
2nd year $72,977 2797.84 37.3045 75896 2909.75 38.7967 77414 2967.95 39.5727
3rd year $76,329 2926.36 39.0181 79382 3043.4 40.5787 80970 3104.29 41.3905

Level 9 1st year $80,513 3086.76 41.1568 83734 3210.25 42.8033 85409 3274.47 43.6596
2nd year $83,342 3195.22 42.6029 86676 3323.05 44.3073 88410 3389.53 45.1937
3rd year $86,567 3318.87 44.2516 90030 3451.63 46.0217 91831 3520.68 46.9424

SCHEDULE B—OVERTIME
PAYMENT FOR OVERTIME
Overtime payment for all hours worked outside the prescribed hours of duty as prescribed in Clause 16.1 – Hours of the PSA

1992 and defined in Clause 17.5.2(a)—Hours of Service Election Periods and Clause 17.7.1—Overtime of this Agreement shall
be calculated on an hourly basis in accordance with the following—

“Overtime” shall be calculated on an hourly basis at the rate of time and one half in accordance with the following formula
ie. Fortnightly Salary x 3

75 2
Public Service Holidays
For hours worked during prescribed hours of duty on any Public Service Holiday at the rate of time and one half (in addition
to the normal pay for that day).
ie. Fortnightly Salary x 3

75 2
Meal Allowance
Breakfast $6.80 per meal
Lunch $8.40 per meal
Evening Meal $10.10 per meal
Supper $6.80 per meal
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SCHEDULE C—GRIEVANCE/DISPUTE SETTLING
PROCEDURES

(1) Objective
To ensure that all Grievances/disputes as defined in (2)(a)

of this schedule which are raised by employees of the West-
ern Australian Electoral Commission are resolved in a fair,
equitable and expedient manner.

(2) Definition
(a) A grievance/dispute may arise as a result of any ques-

tions, disputes or difficulties raised by employees in respect
to their employment conditions and/or environment. These
may include—

(i) Interpretation of provisions of the PSA 1992,
(ii) Decisions made in respect of human resource poli-

cies and practices;
(iii) Safety issues;
(iv) Any form of harassment, discrimination or victimi-

sation of employees not covered by specified grounds
under the Equal Opportunity Act 1984 as listed in
subclause (b) of this clause.

(b) Grievances/disputes arising from discrimination or vic-
timisation on the grounds of gender, race, marital status,
pregnancy, age, sexual preference, religious belief, political
conviction, family responsibility or disability as specified
under the Equal Opportunity Act 1984 will continue to be
dealt with by the Commission’s Harassment Prevention Policy
1997.

(c) Grievances/disputes of a sexual harassment nature as
defined by the Equal Opportunity Act 1984 will continue to
be dealt with by the Commission’s Harassment Prevention
Policy 1997.

(d) Grievances/disputes arising out of an interpretation of
provisions of the Western Australian Electoral Commission
Enterprise Agreement 1998 will be dealt with under Part A
Clause 15 of this Agreement.

(3) Resolution Principles
(a) In resolving a grievance/dispute, the following princi-

ples must be adhered to—
(i) All officers have the right to raise their grievance in

order to achieve a fair and expedient resolution.
(ii) Where possible, grievances should be resolved in-

formally and quickly by the parties directly involved.
(iii) Confidentiality should be maintained at all times in

the resolution of a grievance/dispute.
(iv) The principles of natural justice should apply in the

resolution process:
(v) The officer lodging a grievance/dispute has the op-

tion to terminate the process at any time.
(vi) At any point in this process, the officer is entitled to

his/her representation from the union.
(4) Submission Of Grievance

(a) Any officer who considers that he/she has grounds
for a grievance may raise the grievance with a su-
pervisor, manager or other appropriate person.

(b) The grievance will be raised as soon as practicable
after arising to ensure a rapid resolution of the griev-
ance.
Where—

(i) The grievance is not resolved by the supervi-
sor or manager within ten (10) working days;
or

(ii) it is not appropriate to raise the grievance with
the supervisor or manager

the matter may be referred to the Manager, Corpo-
rate Services.  Any matter so referred will be replied
to within seven (7) working days.

(5) Confidentiality
(a) At all times the highest confidentiality must be main-

tained in resolving a grievance or dispute.
(b) Any documentation concerning the grievance or dis-

pute shall be held on a “Grievance/Dispute
Resolution” file maintained in the Corporate Serv-
ices Branch.  No additional copies of correspondence

will be held on any other source, including word
processors.

(d) Access to the “Grievance/Dispute Resolution” file
will be limited to the Electoral Commissioner or his/
her delegate.

AWARDS/AGREEMENTS—
Variation of—

ARGYLE DIAMONDS PRODUCTION AWARD 1996.
No. A7 of 1996.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Argyle Diamond Mines Pty Ltd

and

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

And Others.
No. 1439 of 1999.

SENIOR COMMISSIONER G.L. FIELDING
COMMISSIONER J.F. GREGOR
COMMISSIONER P.E. SCOTT.

17 April 2000.
Reasons for Decision.

(Given extemporaneously at the conclusion of the submis-
sions, taken from the transcript as edited by the Senior

Commissioner)
THE COMMISSION: This is an application to amend the
Argyle Diamonds Production Award 1996, essentially to im-
prove the scope for increased efficiency in the Applicant’s
operations through the provision of more flexible work prac-
tices, to provide the employees with some added job security
through new redundancy provisions and of course, to provide
increased levels of remuneration.

As counsel for the Applicant has so rightly said, the matter
has had a long history, indeed, a somewhat tortuous history,
which mercifully has come to an end with an agreement be-
tween the parties to amend the Award significantly.

In short, the parties agree that the Award should be amended
to provide for simplified arrangements under which employ-
ees are to be remunerated for public holidays which better
suit the needs of the Applicant and probably in the long run
better suit the needs of the employees. In short, the employ-
ees will be paid for public holidays annually, in general terms
at the time of the last commute in each calendar year rather
than when they take annual leave. Further, the Award currently
limits the capacity of the Applicant to engage private contrac-
tors to perform work at its mine-site. That provision, contained
in Schedule B of the Award, has been the subject of much
discussion both before and outside of Commission in recent
times and is to be deleted. Not surprisingly the Unions say
that they will monitor the effect of the deletion to see that it
operates fairly and in a way which is consistent with contem-
porary industrial relations law. The overtime provisions which
are contained in clause 8 of the Award are also to be amended,
to put beyond doubt the fact that overtime can be required of
employees on odd occasions to give effect to shift change ar-
rangements. In addition, the redundancy provisions of the
Award are to be amended quite significantly to give added
protection to the employees in the form of extra notice and to
provide enhanced benefits to those who are to lose their em-
ployment through redundancy. Finally, the rates of pay and
wage-related allowances prescribed in the Award are to be
increased by 4%, effective from the 24th March 2000. How-
ever, it is also proposed that there be a “No Claims” provision
inserted into the Award prohibiting any further claims until
the 24th March in the year 2001. That No Claims provision to
include any increases which might arise from State wage cases
in that time.
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All of these matters have to varying degrees been the source
of disagreement between the parties for some time and have
been the subject of a number of conferences before the Com-
mission over the past eighteen months or thereabouts. In
particular, the operation of the redundancy and contract pro-
visions have been the subject of a number of quite acrimonious
conferences before the Commission. As a consequence of this
the Applicant instituted these proceedings seeking to have the
Commission amend the Award by arbitration, after first hav-
ing withdrawn from the various industrial agreements to which
it was a party.

Thankfully it is no longer necessary for the Commission to
embark upon arbitration regarding the matters the subject of the
application. It is however necessary that that the Commission
satisfy itself having regard to the requirements of Principle 10 of
the State Wage Fixing Principles that the Award should be
amended in a way in which the parties now seek. In particular, it
is necessary that the Commission be satisfied that there is good
reason why the agreement which has now been reached between
the parties should not be embodied in an industrial agreement.
Also, it is necessary that the Commission have regard to the fac-
tors outlined in Section 26(1) of the Industrial Relations Act
1979. As counsel for the Applicant has said, insofar as the Com-
mission is required to have regard to the other Principles none of
those other Principles are relevant.

The Applicant argues and seemingly the Unions agree, that
the agreement they have reached essentially involves a number
of important changes to the Award. In the circumstances the
Applicant argues, and we agree, that it is appropriate that the
agreement be reflected by an order amending the Award, rather
than by the registration of a separate industrial instrument. It
is to be borne in mind, as counsel for the Applicant has so
rightly said, that this Award is a single enterprise award and
thus might be said to have many of the characteristics of an
industrial agreement or instrument thereof in itself.

Insofar as the Commission is required to have regard to the
provisions of Section 26 of the Act, the Applicant submits,
and again we agree, that the interests of the parties immedi-
ately concerned are best served by the Commission acceding
to the application. Indeed it would be churlish for it not to do
so. The proposed amendments offer increased flexibility to
the Applicant in return for which the employees receive in-
creased remuneration and enhanced job protection. The
changes are consistent with the sensible award modernisation
and are consistent with the concept of enterprise bargaining,
albeit that the bargain is to be reflected in changes to the Award.
Because the Award is enterprise specific there should not be
any impact on others. In the circumstances, we are prepared
to make an order reflecting the amendments sought by the
parties to the matter.

Appearances: Ms J Siddons, of Counsel, for the Applicant
Mr G McCulloch, as agent for the Respondent
Mr D Hicks, as agent for the Respondent
Mr R Krygsman, as agent for the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Argyle Diamond Mines Pty Ltd

and

Communications, Electrical, Electronics, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia Engineering and Electrical Division, W.A. Branch

and Ors.
No. 1439 of 1999.

Argyle Diamonds Production Award 1996.

SENIOR COMMISSIONER G.L. FIELDING
COMMISSIONER J.F. GREGOR
COMMISSIONER P.E. SCOTT.

17 April 2000.
Order.

HAVING heard Ms J. Siddons as counsel on behalf of the
Applicant; Mr G. McCulloch as agent on behalf of the

Communications, Electrical, Electronics, Energy, Information,
Postal, Plumbing and Allied Workers Union of Australia En-
gineering and Electrical Division, W.A. Branch; Mr D. Hicks
as agent on behalf of the Automotive, Food, Metals, Engi-
neering, Printing and Kindred Industries Union of Workers –
Western Australian Branch and Mr R. Krygsman as agent on
behalf of the Australian Workers’ Union, West Australian
Branch, Industrial Union of Workers, Commission in Court
Session, pursuant to the powers conferred on it under the In-
dustrial Relations Act, 1979, being satisfied that the claim
complies with the General Order of the Commission No. 609/
1999, dated 6th July 1999, and by consent, hereby orders ¾

THAT the Argyle Diamonds Production Award 1996
be amended in accordance with the following Schedule,
with effect on and from 24th March 2000.

(Sgd.) G. L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.
1. Clause 1A.—NO FURTHER INCREASES FOR 12

MONTHS
Insert a new clause—

1A.—NO FURTHER INCREASES FOR 12 MONTHS
It is a term of this Award that, the Unions will not pursue
any increases in wages or allowances for the period 24
March 2000 to 24 March 2001 including State Wage Case
claims. Further it is a term of this Award that no increases
arising from State Wage Case decisions made during this
period will apply to this Award.

2. Clause 2.—ARRANGEMENT
Add “1A  No Further Increases For 12 Months”
Delete “ Appendix B”
3. Clause 8. —CONTRACT OF EMPLOYMENT
Subclause (8)(c) – add the following words at the end of the

subclause—
“or for the purpose of giving effect to shift changes, on
the odd occasion.”

4. Clause 9.—HOURS OF WORK
Subclause (5)(f) – delete the amount “$0.41” and insert in

lieu the amount “$0.49”
5. Clause 11.—PUBLIC HOLIDAYS
Delete subclause (3) and insert in lieu the following—

(3) Each employee, other than a casual, shall be paid a
lump sum payment of single time for 7.6 hours for
each public holiday. This lump sum shall be paid to
the employee with the last commute’s pay of each
calendar year.

6. Clause 15.—ANNUAL LEAVE
Delete subclause (3).
Renumber subclauses (4), (5), (6) and (7) as (3), (4), (5)

and (6) respectively.
6. Clause 20.—ALLOWANCES
Subclause (1)(a)—delete “$14.17” and insert in lieu the

amount “$16.23”.
Subclause (1)(b)—delete “$15.18” and insert in lieu the

amount “$17.49”.
7. Clause 23.—RATES OF PAY
Delete sub-paragraphs (a), (b) and (c) of subclause (1) and

insert the following—
(a) Operator Per Hour

$
Level 1 $13.38
Level 2 $14.21
Level 3 $15.05
Level 4 $15.52
Level 5 $15.85
Level 6 $16.53
Level 7 $17.22
Level 8 $17.91
Level 9 $18.57
Level 10 $19.27
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(b) Mechanical & Per hour
Electrical Trades $
Level 1 $15.33
Level 2 $16.27
Level 3 $17.04
Level 4 $17.56
Level 5 $17.94
Level 6 $18.63
Level 7 $19.24
Level 8 $19.81

8. Clause 27.—REDUNDANCY
Delete this clause and insert in lieu the following—
27 REDUNDANCY
(1) This clause will apply if the employee’s employment is

to be terminated by the employer because the employee has
become surplus to requirements as a result of technological
change, merger, take-over or reorganisation of work or pro-
duction methods or procedures or market conditions. Provided
that an employee shall not be deemed redundant if the em-
ployee is to be terminated for misconduct or unsatisfactory
service or if the employee is offered but fails to accept appro-
priate alternative employment.

(2) Before employees under this Award become affected by
any redundancy programme, the employer will give written
notice of that possibility to the State Secretary of the union
concerned.

(3) (a) Individual employees who are to be made redundant
will be given notice in writing by the employer. This will be
followed by a written advice to the State Secretary of the un-
ion concerned.

(b) Following notice pursuant to paragraph (a) hereof the
employee concerned will continue in his/her current position
or, as may be deemed appropriate, will be allocated other du-
ties without reduction in pay. This shall continue until
alternative employment is found, including a position exter-
nal to the employer, or until the notice of termination has
expired.

(c) The maximum amount of notice possible shall be given
to employees who are to be dismissed, with a minimum of
one commute’s notice. Provided that pay in lieu of notice shall
not apply where the employee resigns prior to the expiration
of the period of notice. If this period is fully or partly paid in
lieu, payment is based on total remuneration.

(4)Retrenched employees shall be entitled to the following
benefits—

(a) payment for three commute’s earnings based on to-
tal remuneration; and

(b) payment equivalent to one half (1/2) of one com-
mute’s earnings based on total remuneration, for each
year of service, paid on a pro rata basis (where total
years of service is rounded to the next whole year);
and

(c) pro rata payments for any accrued annual leave; and
(d) payment for any sick leave accrued and not used at

the time of retrenchment; and
(e) pro rata long service leave, provided that the em-

ployee has completed twelve (12) months continuous
service.

(5) Subject to subclause (2) and paragraph (c) of subclause
(3) hereof, any employee who has been advised of an im-
pending dismissal pursuant to this clause and who
subsequently resigns prior to the expiration of the notice given,
shall be entitled to the full benefits detailed in subclause (4)
hereof.

(6) For the purpose of total remuneration, the value of
rostered normal paid hours will be factored up by 1.15. The
factor value of 1.15 will not apply to allowances, including
shift and living away from home allowances.

9. APPENDIX B
Delete Appendix B

FOODLAND ASSOCIATED LIMITED (WESTERN
AUSTRALIA) WAREHOUSE AWARD 1982.

No. A27 of 1982.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Shop, Distributive and Allied Employees’ Association
of Western Australia

and

Foodland Associated Limited.

No. 60 of 2000.

Foodland Associated Limited (Western Australia)
Warehouse Award 1982.

14 April 2000.

Order.
HAVING heard Mr T.J. Pope as agent on behalf of the Appli-
cant and Mr B.T. Duplock on behalf of the Respondent,
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, being satisfied that the claim
complies with the General Order of the Commission No. 609/
1999, dated 6th July 1999, and by consent, hereby orders—

THAT the Foodland Associated Limited (Western Aus-
tralia) Warehouse Award 1982 be amended in accordance
with the following Schedule, with effect from the begin-
ning of the first pay period commencing on or after the
date hereof.

(Sgd.) G.L FIELDING,
[L.S.] Senior Commissioner.

Schedule.
1. Clause 12.—MEAL MONEY

(a) Delete subclause (1) and insert in lieu the follow-
ing—
When a worker is required to continue working af-
ter the usual finishing time for more than one hour,
he shall be paid $6.85.

(b) Subclause (2) delete the amount “$3.80” and insert
in lieu the amount “$4.00”.

2. Clause 29.—ADDITIONAL RATES FOR SATURDAY
WORK

 Delete the amounts “$2.50”, $2.00”, “$1.25” and “$1.00”
respectively and insert in lieu the following amounts re-
spectively: “$2.90”, “$2.30”, “$1.45” and “$1.15”.

3. Clause 32.—MOTOR VEHICLE ALLOWANCE—
Delete this Clause and insert in lieu the following—

32.—MOTOR VEHICLE ALLOWANCE.
Where a worker maintains a motor vehicle and is author-

ised by the employer to use the vehicle in the performance of
the worker’s duties, the worker shall be paid in accordance
with the following schedule—

Area and detail Engine Displacement
(in cubic centimetres)

Rate Per kilometre Over Over 1600 cc
2600 cc 1600 cc and under

c/km c/km

Metropolitan Area 51.6 46.2 40.2

South West Land Division 52.8 47.4 41.2

North of 23.5 degrees South Latitude 58.0 52.2 45.4

Rest of the State 54.6 48.9 42.5

Motor Cycle (in all areas) 17.8 cents per kilometre

4. Clause 42.—FIRST AID OFFICERS
Delete the amount “$6.15” and insert in lieu the amount

“$7.10”.
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PERFORMERS LIVE AWARD (WA) 1993.
No. A18 of 1989.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Media, Entertainment and Arts Alliance of Western
Australia (Union of Employees)

and

The Gilbert and Sullivan Society of Western Australia and
Others.

No. 557 of 1999.

Performers Live Award (WA) 1993.

6 August 1999.
Order.

WHEREAS an order varying this award issued on 23 July
1999; and

WHEREAS the operative date for those variations was pro-
spective; and

WHEREAS in the interim a General Order pursuant to the
State Wage Case decision issued;

WHEREAS this has necessitated an amendment to the award
to reflect that;

NOW THEREFORE the undersigned, pursuant to the pow-
ers conferred under the Industrial Relations Act, 1979 do
hereby order —

THAT the Performers Live Award (WA) 1993 as
amended be further varied in accordance with the fol-
lowing schedule and that such variation shall have effect
from the beginning of the first pay period commencing
on or after the 19th day of July 1999.

(Sgd.) S. A. CAWLEY,
[L.S.] Commissioner.

Schedule.
1. Clause 1B.—Minimum Adult Award Wage—

This clause shall be varied in accordance with the
General order in Matter Number 609 of 1999 which
issued on the 6th day of July 1999.

2. Clause 7.—Rates of Pay—
This clause shall be varied in accordance with the
General order in Matter Number 609 of 1999 which
issued on the 6th day of July 1999.

SCHOOL EMPLOYEES (INDEPENDENT DAY &
BOARDING SCHOOLS) AWARD, 1980.

No. R7 of 1979.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Guildford Grammar School and Others.

No. 1429 of 1996.

School Employees (Independent Day & Boarding Schools)
Award, 1980.

No. R7 of 1979.

CHIEF COMMISSIONER W.S. COLEMAN.

3 December 1996.
Order.

HAVING heard Ms M. Robinson on behalf of the Applicant
and Ms C. Young on behalf of the Catholic Education

Commission of Western Australia and Dr I. Fraser on behalf
of the Association of Independent Schools of Western Aus-
tralia (Inc.), and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979
hereby orders—

THAT the School Employees (Independent Day &
Boarding Schools) Award, 1980 be varied in accordance
with the following Schedule and that such variation shall
have effect from the first pay period commencing on or
after the 12th day of November 1996.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

———

Schedule.
1. Clause 11.—Meal Money: Delete the amounts of $5.30

and $3.60 in subclause (1) and insert in lieu thereof the amounts
of $6.30 and $4.30.

2. Clause 32.—Wages—
A. Delete the amount of $16.50 in subclause (3) and

insert in lieu thereof the amount of $17.50.
B. Delete the amount of $1.00 in subclause (4) and in-

sert in lieu thereof the amount of $1.06.
3. Clause 33.—Fares and Motor Vehicle Allowances: De-

lete paragraph (c) of subclause (2) and insert in lieu thereof
the following—

(c) A year for the purpose of this clause shall commence
on the 1st day of July and end on the 30th day of
June next following.
Rates of hire for use of employee’s own vehicle on
employer’s business

Schedule 1—Motor Vehicle Allowances
Area and Details Engine Displacement

(in Cubic Centimetres)

Rate per Kilometre Over  Over  1600cc
2600cc 1600cc  & under

- 2600cc

Cents per kilometre
Metropolitan Area 57.3 50.4 43.9
South West Land Division 58.8 51.7 45.1
North of 23.5° South Latitude 65.1 58.0 50.4
Rest of the State 60.5 53.3 46.3
Motor Vehicles with rotary engines are to be included in the 1600-2600cc
category

Schedule 2—Motor Cycle Allowance
Distance Travelled During a Cents per
Year on Official Business Kilometre

All areas of State 17.8

SUPERMARKETS AND CHAIN STORES (WESTERN
AUSTRALIA) WAREHOUSE AWARD 1982.

No. A26 of 1982.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Shop, Distributive and Allied Employees’ Association
of Western Australia

and

Coles Supermarkets Australia and Another.

No. 61 of 2000.

Supermarkets and Chain Stores (Western Australia)
Warehouse Award 1982.

14 April 2000.
Order.

HAVING heard Mr T.J. Pope as agent on behalf of the Appli-
cant and Ms C.D. Natta as agent on behalf of the Respondents,
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, being satisfied that the claim
complies with the General Order of the Commission No. 609/
1999, dated 6th July 1999, and by consent, hereby orders—

THAT the Supermarkets and Chain Stores (Western
Australia) Warehouse Award 1982 be amended in



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.1938

accordance with the following Schedule, with effect from
the beginning of the first pay period commencing on or
after the date hereof.

(Sgd.) ???????????,    
[L.S.] Senior Commissioner.

———

Schedule.
1. Clause 13.—MEAL MONEY—
In subclause (1) delete the amount “$6.50” and insert in

lieu the amount “$6.70”
2. Clause 30.—ADDITIONAL RATES FOR SATURDAY

WORK—
Delete the amounts “$2.65”, “$2.12”, “$1.32” and
“$1.06” respectively and insert in lieu the following
amounts “$3.05”, “$2.40”, “$1.50” and “$1.20”

3. Clause 33.—MOTOR VEHICLE ALLOWANCE—
Delete this Clause and insert in lieu the following—

33.—MOTOR VEHICLE ALLOWANCE.
Where a worker maintains a motor vehicle and is author-
ised by the employer to use the vehicle in the performance
of the worker’s duties, the worker shall be paid in ac-
cordance with the following schedule—

Area and detail Engine Displacement
(in cubic centimetres)

Rate Per kilometre Over Over 1600 cc
2600 cc 1600 cc and under

c/km c/km

Metropolitan Area 51.6 46.2 40.2

South West Land Division 52.8 47.4 41.2

North of 23.5 degrees South Latitude 58.0 52.2 45.4

Rest of the State 54.6 48.9 42.5

4. Clause 43.—FIRST AID ALLOWANCE—
Delete the amount “$6.00” and insert in lieu the amount
“$6.90”.

AWARDS/AGREEMENTS—
Application for variation of—

No variation resulting—
FRUIT AND PRODUCE MARKET EMPLOYEES

AWARD.
No. 50 of 1955.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS
COMMISSION

INDUSTRIAL RELATIONS ACT, 1979

The Shop, Distributive and Allied Employees’ Association
of Western Australia

and

Berryman and Langley Pty Ltd and Another.

No. 1769 of 1999.

Fruit and Produce Market Employees Award No. 50 of
1955.

14 April 2000.
Order.

HAVING heard Mr T.J Pope on behalf of the Applicant and
there being no appearance by the Respondent, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act 1979 hereby orders:

THAT by leave the Application be and is hereby with-
drawn.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

AWARDS/AGREEMENTS—
Interpretation of—

MISCELLANEOUS GOVERNMENT CONDITIONS
AND ALLOWANCES AWARD.

No. A4 of 1992.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Albany Regional Hospital and Others.

No. 2238 of 1997.
3 March 2000.

Reasons for Decision.
COMMISSIONER C.B. PARKS: There is before the Com-
mission an application made pursuant to s46 of the Industrial
Relations Act, 1979 (the Act) which asks that the Commis-
sion declare the true interpretation of a provision contained
within the Miscellaneous Government Conditions and Allow-
ances Award No. A4 of 1992 (the Award).

The question posed to the Commission is—
“Does the travel rebate as specified in subclause 5(d)(i)
of Clause 19 apply to dependants who do not reside with
the employee?”

The undisputed and material facts are that an employee of
the Education Department works in the town of Kununurra
and has a dependant child boarded at a school in Perth. On
occasions prior to 1997 the employee undertook periods of
leave and travelled from Kununurra to Perth where she spent
some time with her dependant child, following which the child
travelled with her mother, the employee, from Perth to
Kununurra. Although it has not been expressly said, impliedly
the child spent a period with the employee in Kununurra and
then returned to board at school in Perth. Prior to 1997 the
Education Department granted the employee an annual leave
travel concession of return airfares for both the employee and
the dependant child for their forward and return travel be-
tween Perth and Kununurra no matter from which of these
locations the forward journey originated.

The principles of interpretation required to be observed by
this Commission have been enunciated by the Industrial Ap-
peal Court on a number of occasions, the dicta most often
cited being that expressed in the matters of Norwest Beef In-
dustries Ltd and Another v. West Australian Branch, Australian
Meat Industry Employees Union, Industrial Union of Work-
ers, Perth (64 WAIG 2124), and Robe River Iron Associates v.
Amalgamated Metal Workers’ and Shipwrights Union of West-
ern Australia and Others (67 WAIG 1097). The Full Bench of
this Commission in the matter of the Federated Miscellane-
ous Workers’ Union of Australia, Hospital, Service and
Miscellaneous WA Branch v Wormald International Australia
Pty Ltd and Others (70 WAIG 1287) declared that the princi-
ples enunciated by the Industrial Appeal Court were those
that it was required to apply, and which principles the Full
Bench succinctly expressed as—

“(1) The interpretation of an award is a matter of law
[see per Kennedy J. in RRIA v. AMWSU and Oth-
ers (op. cit.) at page 1101].

(2) To interpret this award, one must read the document
itself and give to the words used their ordinary
commonsense English meaning [see Norwest Beef
Industries Ltd and Another v. AMIEU (op. cit.) at
page 2133].

(3) Thus, the first task in interpretation is to ascertain
whether the words used are capable in their ordi-
nary sense of having unambiguous meaning [see
Norwest Beef Industries Ltd and Another v. AMIEU
(op. cit.)].

(4) If the meaning of the language read in its ordinary
and natural sense is obtained then it is not necessary
or indeed permissible to look to the intention of the
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parties or other extrinsic evidence [see Norwest Beef
Industries Ltd and Another v. AMIEU (op. cit.) at
pages 2127 and 2133].

(5) In the event that an award is genuinely capable of
two or more meanings, then it is obvious that the
primary rule of construction cannot be applied.

(6) Should a consideration of the whole of the terms of
the award expose an ambiguity in construction of
the clause, then resort may be made to extrinsic
material, and in certain circumstances any trade,
custom or usage [see RRIA v. AMWSU and Others
(op. cit.) at pages 1098, 1100 and 1101].

(7) The award should be interpreted with allowance
made for the fact that it may have been drafted by
industrial rather than skilled draftsmen so that there
should not be too literal adherence placed on the
strict technical meaning of words, but the matter
should be viewed broadly to give the agreement a
meaning consistent with the intention of the
draftsmen [see RRIA v. AMWSU and Others (op.
cit.) at page 1100].”

Clause 19.—Employees Living North of the 26 degrees
South Latitude, subclause (5), is in the following terms—

“(5) (a) Employees who work north of the 26th paral-
lel shall be entitled to an annual leave travel
concession, on an annual basis, for recreation
leave.

(b) Provided that the entitlement referred to in
paragraph (a) hereof shall only be available to
employees who have worked continuously in
the area for 12 months.

(c) An employee may elect to proceed direct to
any point south of the 26th parallel in West-
ern Australia, provided that travel will only
be approved to a point not further south than
Perth; provided further that where special cir-
cumstances exist, approval may be given for
the concession to apply to other destinations.

(d) The concession shall be available in the fol-
lowing manner—

(i) a return air fare for the employee and
his/her dependants to Perth; or

(ii) full motor vehicle allowance for the car
trip at the rates prescribed in Clause
17.—Fares and Travelling Allowances
of this award, provided that reimburse-
ment shall not exceed the cost of a
return air fare to Perth for the employee
and dependants.

(e) An employee, who has less than 12 months
of service in the abovementioned area and who
is required to proceed on annual leave to suit
the convenience of the employer, shall be en-
titled to the provisions of paragraph (d) hereof.

(f) Paid Travelling Time
(i) In the case of travel as described in

subparagraph (d)(i) hereof, one day,
each way, travelling time shall be paid
for as though worked.

(ii) In the case of travel as described in
subparagraph (d)(ii) hereof, employees
shall be entitled to the following trav-
elling time, paid for as though
worked—

 - employees stationed north of
the 20th degree parallel—2.5
days each way; or

 - for the remainder—two days
each way

(g) The mode of travel shall be at the discretion
of the employer.

(h) A travel concession, not utilised within 12
months of becoming due, will lapse.

(i) Part-time employees are entitled to travel con-
cessions pursuant to this clause on a pro-rata

basis according to the number of hours nor-
mally worked.” (emphasis added)

The words of paragraph (d) emphasised in bold type (su-
pra) are those which the Commission is asked to interpret and
declare their true meaning. Neither of the parties attempted to
objectively analyse the wording of the provision and hence
their submissions are of no assistance to the Commission in
that regard.

Paragraph (d) opens with the words “The concession”, the
meaning of which, because the noun “concession” is preceded
by the adjective “The” denotes the definite article, that is, it is
a reference to a “concession” which has been earlier identi-
fied somewhere.

Subclause (5) in its entirety plainly deals with the entitle-
ments, and how an employee qualifies for such, regarding
financial assistance for annual leave travel for an employee
who works, in this case for the Education Department, north
of the 26th parallel of south latitude. Paragraph (a) of the
subclause bestows upon such an employee the entitlement of
“an annual leave travel concession”, which entitlement is avail-
able once annually and is provided for “recreation leave”.
Hence “The concession” mentioned in paragraph (d) of the
same subclause is a reference to the “annual leave travel con-
cession” referred to in paragraph (a) thereof. That plainly is
also the case regarding the term “the concession” mentioned
in paragraph (c).

Paragraph (c) prescribes that the “annual leave travel con-
cession” is the right of an employee who proceeds on
“recreation leave” within Western Australia and who, for that
purpose, travels to a point south of the 26th parallel of south
latitude but subject to the caveat that the point is not further
south than Perth, although with the approval of the employer
“the concession” may be applied to “other destinations” which
distinction encompasses destinations other than those within
the parameters described, ie approval may be given regarding
destination that is also north of the 26th parallel of south lati-
tude, or one further south than Perth.

Considered together paragraphs (a), (b), and (c) afford em-
ployees who work north of the 26th parallel of south latitude
a benefit not enjoyed by employees who work south of that
latitude, they apprehend that an employee located in the des-
ignated northern region of the state is to be assisted to undertake
recreational leave away from that region.

Paragraph (d) defines “the concession” in terms of travel by
air or by motor vehicle, the mode of which pursuant to para-
graph (g) is at the discretion of the employer, and discloses a
maximum expense that the employer is required to bear. It is
appropriate to reflect that the Award has effect by reason of
the contract of service between an employer and an employee,
and as the terms of subclause (5) plainly disclose, the “annual
leave travel concession” is a benefit bestowed upon the em-
ployee, and includes beneficial consideration in relation to a
dependant, but does not establish such as a collateral right of
the dependant. Remembering that paragraphs (a) and (c) bring
about the right to the “annual leave travel concession” for an
employee who travels from a location in the northern region
and returns to that location after a period of recreation leave,
hence there is a presumption in paragraph (d) that the depend-
ant will accompany the employee away from and then return
to the same location as the employee. If it were intended that
the consideration in relation to a dependant was to extend to
travel of the dependent for a reason other than to accompany
the employee on recreation leave, or for the dependant to travel
away from and return to a location different to the workplace
of the employee, one would expect the subclause to have ex-
pressly said so.

The answer to the question posed “Does the travel rebate as
specified in subclause (5)(d)(i) of Clause 19 apply to depend-
ants who do not reside with the employee?” – is No. However
were the underlying issue to the matter determined according
to equity, the end effect might be different.

Appearances:Ms D. MacTiernan on behalf of the applicant.
Mr K. Bui on behalf of the respondents.
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PUBLIC SERVICE
ARBITRATOR—

Matters Dealt With—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of
Western Australia Incorporated

and

Chief Executive Officer
Disability Services Commission.

No. P 1 of 2000.
SENIOR COMMISSIONER G.L. FIELDING.

12 April 2000.
Reasons for Decision.

Appearances: Mr E.P. Rea as agent on behalf of the Appli-
cant

Ms S. Howard as agent on behalf of the Respondent
The Disability Services Commission employs a number of

persons whose employment is regulated by the Government
Officers (Social Trainers) Award 1988. Some of those em-
ployees are employed under a system of rotating shifts. The
roster detailing the shifts simply lists a coded number against
the name of individual employees. That code is referable to a
chart which lists a variety of different blocks of “hours of
duty” grouped into either a morning, afternoon or sleep/night
“shift”. For each different coded number, there is a given span
of hours of duty, which falls wholly into one of those three
shift groups.

Not surprisingly, the Award makes provision regulating the
hours of duty and shift work. In this regard, subclause 28(3)(a)
provides—

An employee engaged on shifts shall work according to
the provisions of clause 10(1)(a) and (b), exclusive of
meal intervals. Provided that where agreement is reached
between the Employer and the Association the length and/
or number of shifts worked per fortnight may be altered.
Provided further that when the agreed length of a shift is
extended past eight hours, overtime shall be payable only
for time worked in excess of the rostered shift.

Furthermore, subclause 28(3)(e) provides—
A roster may only be altered on account of a contingency
which the Employer could not have been reasonably ex-
pected to foresee. When a roster is altered, the employee
concerned shall be notified of the changed shift twenty-
four hours before the changed shift commences, provided
that where such notice is not given, the employee shall
be paid overtime in accordance with clause 22 of this
Award for the complete duration of the changed shift,
but this shall not apply to an employee who was absent
from duty on the employee’s last rostered shift.

Clause 10, so far as is relevant, provides—
(1) (a) The ordinary hours of duty shall be an aver-

age of thirty eight per week with the hours
actually worked being eighty hours in any
roster period of fourteen (14) days.

(b) Such hours shall be worked in not more than
ten shifts of eight (8) hours duration of which
not more than six (6) shall be consecutive. No
shift (other than night shift) shall exceed the
hours specified in this subclause except where
the provisions of clause 30 apply.

From time to time, either at the instigation of the Disability
Services Commission or sometimes at the instigation of indi-
vidual employees the start and finishing times stipulated in
the roster are varied with less than 24 hours’ notice. So far as
is relevant for the purposes of these proceedings, the changes
are not so radical as to cause the hours of duty to be
redesignated to a different shift group. In short, the amended
hours of work fall within the spread of hours for a shift group
of the kind originally designated. The question has arisen as
to whether in these circumstances changes to the hours of work

attract overtime rates of pay under clause 22 of the Award, as
prescribed by subclause 28(3)(e) of the Award.

The Association argues that any change in the start or fin-
ishing times specified in the roster constitutes an alteration to
the rostered shift and hence, where the alteration is made with-
out 24 hours’ prior notice, attracts the penalty prescribed by
subclause 28(3)(e). Its argument is that the “shift”, for each
individual employee, is the span of hours specified in the ros-
ter as the hours of duty for that employee. On the other hand,
the Disability Services Commission argues that, whilst chang-
ing the hours of work might constitute a “subtle” alteration to
the roster, it is not a change in the employee’s shift of the kind
contemplated by the Award. For the Commission, it is said
that subclause 28(3) is not directed at any alteration to the
roster but to an alteration which constitutes a “changed shift”.
In this respect it is argued, by reference to subclause 28(1) of
the Award, which for the purposes of that clause defines “day
shift”, “afternoon shift” and “night shift”, that a change in
shift requires that there be a change in a shift as defined in
that subclause. Thus, so long as the changed hours of work
for a particular employee remained within the spread of hours
prescribed by the Award for each of those shifts, the change in
hours of duty is not to be taken as constituting a “changed
shift” and hence the change does not fall within the scope of
subclause 28(3)(e). The Commission suggests that this inter-
pretation is supported by remarks made by a representative of
the Association when the Public Service Shift Work Agree-
ment was amended in 1988.

The principles governing the interpretation of awards are
well settled. It is trite to say that language used in an award is
to be given its plain and ordinary meaning, having regard to
the context in which it appears and the provisions of the award
as a whole. Only where there is any ambiguity is the Com-
mission entitled to call in aid extrinsic material to interpret
the provisions in question. (Norwest Beef Industries Ltd and
Another v. the Australasian Meat Industries Employees Un-
ion (1984) 64 WAIG 2124 and see too: Federated &
Miscellaneous Workers Union of Australia Hospital Service
Miscellaneous WA Branch v. Wormald International (Aus-
tralia) Pty Ltd (1990) 70 WAIG 1287.)

As so often happens in matters of this nature, the parties
though advancing conflicting arguments as to the meaning of
the relevant provisions contend that the Award is unambigu-
ous and clear in its terms. The import of the arguments
advanced by the respective parties is such as to suggest that
there is a degree of ambiguity in the provisions in question.
However, I agree with the agent for the Association that noth-
ing in the transcript of the proceedings relating to the
amendment of the Public Service Shift Workers Agreement is
of any real benefit as an aid to the interpretation of the Award
on this occasion.

For the purposes of these proceedings, the key provisions
of the Award are those contained in subclause 28(3)(e). That
subclause provides that a roster may only be altered on ac-
count of a contingency which the Disabilities Service
Commission could not have reasonably expected to foresee.
As an aside, I observe that if the interpretation advanced by
the Association is correct, it might well be that changes in the
specified hours of duty made at the instigation of an employee
could be unlawful by reason of section 114 of the Industrial
Relations Act 1979 which prohibits persons from contracting
out of an award even by agreement. More significantly in this
context, subclause 28(3)(e) provides that “When a roster is
altered, the employee concerned shall be notified of the
changed shift twenty-four hours before the shift commences.”
It seems clear enough from that provision that what is con-
templated is an alteration to the roster which changes the
rostered shift of an employee. The question to be resolved in
these proceedings is what constituted the rostered shift for
those purposes.

Taking into account the provisions of clause 28 in toto, and
in particular to the provisions of subclause 28(3), I consider
that the reference to a “changed shift” in subclause 28(3)(e) is
a reference to a shift which by definition changes from one to
another of the shifts defined in subclause 28(1). In this con-
text it is noteworthy that subclause 28(3)(a) envisages that the
length of a shift may be altered, in which event overtime is
payable but “only for the time worked in excess of the rostered
shift”. Implicit in that provision is the notion that a rostered
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shift can be extended without becoming a new or “changed
shift”. Furthermore, on the interpretation advanced by the
Association, such a change, which must be an agreed change,
would if made with less than 24 hours’ notice, give rise to an
entitlement of an overtime payment for all the hours worked.
In my opinion, subclause 28(3)(a) deals with changes in the
hours of duty which do not involve a change of shift and
subclause 28(3)(e) deals with changes in the roster which re-
quire the employee to work a “changed shift” in the sense that
the “shift” is redesignated as a consequence of the definitions
in subclause 28(1).

In the circumstances now under review there is essentially
no change of shift but merely a change of hours of duty. A
close examination of the roster and the accompanying chart
shows that it provides for a range of “hours of duty” grouped
into three shifts designated as “a.m. shift”, “p.m. shift’, and
“sleep/night shift”. Indeed, they are the only “shifts” so des-
ignated in the roster. Furthermore, the hours of duty prescribed
for those “shifts” are consistent with the definitions contained
in subclause 28(1) of the Award.

In my opinion, by changing the “hours of duty” specified in
the roster for a particular employee to an extent which does
not give rise to a different shift, as defined by subclause 28(1)
of the Award, does not attract the penalty referred to in
subclause 28(3)(e) of the Award.

LONG SERVICE LEAVE—
Appeals Committee—

Government Wages
Employees—

LONG SERVICE LEAVE APPEAL COMMITTEE

Between

JUDY MARGARET HENDERSON

(Appellant)

and the

NORTH METROPOLITAN HEALTH SERVICE BOARD

(Respondent)

(BOR No. 9 of 1999)

J. SPURLING (CHAIR)

R. LINDSAY (MEMBER)

L. BEECH (MEMBER)

PERTH, 29 February 2000

Decision.
This matter was referred to this Committee by the Appli-

cant by letter dated 20 December 1999 wherein it was requested
that the Committee be convened to allow “Judy Margaret
Henderson to claim her long service leave entitlement for 8.5
years service to the North Metropolitan Health Service oper-
ating at Osborne Park Hospital”.

The appellant was employed under the “Enrolled Nurses
and Nursing Assistants (Government) Award” (R 7 of 1978)
and Clause 12 of that award has a provision which adopts
long service leave provisions applicable to “State Government
Wages Employees”. That particular clause in the award refers
to long service leave being regulated by “the document Long
Service Leave Conditions—State Government Wages Employ-
ees as consolidated by the Public Service Board in June, 1980
and amended in November, 1983”.

It is generally known and accepted that in 1986 that “docu-
ment” was enshrined in a General Order of the Industrial
Relations Commission (66 WAIG 319). That Order provides
that a first period of long service leave is due after 10 year’s
service.  The applicant by her claim concedes she has not com-
pleted the requisite period to become entitled to a period of
long service leave so the claim is basically that she is entitled
to a pro rata proportion of the full entitlement.

Paragraph 11 of the General Order (66 WAIG 319) sets out
the circumstances where a person is entitled to pro rata long
service leave as follows;

11. If the employment of an employee ends before he has
completed the first or further qualifying periods in accord-
ance with Clause 1 of these conditions, payment in lieu of
long service leave proportionate to his length of service shall
not be made unless the employee—

(a) has completed a total of at least three years’ con-
tinuous service and his employment has been ended
by his employer for reasons other than serious mis-
conduct; or

(b) is not less than 55 years of age and resigns, but only
if the employee has completed a total of not less
than 12 months’ continuous service prior to the day
from which the resignation has effect; or

(c) has completed a total of not less than 12 months’
continuous service and his employment is ended by
his employer on account of incapacity due to old
age, ill health or the result of an accident; or

(d) has completed a total of not less than three years’
continuous service and resigns or whose services are
terminated because of her pregnancy after 1 April
1974 and who produces at the time of resignation or
termination certification of such pregnancy and the
expected date of birth from a legally qualified medi-
cal practitioner; or

(e) dies after having served continuously for not less
than 12 months before his death and leaves a spouse,
children, parent or invalid brother or sister depend-
ent on him in which case the payment shall be made
to such spouse or other dependant; or

(f) has completed a total of not less than three years’
continuous service and resigns in order to enter an
Invitro Fertilisation Programme provided she pro-
duces written confirmation from an appropriate
medical authority of the dates of involvement in the
programme.

In the proceedings before the Committee the Appellant did
not appear but was represented by her husband who advised
that she was too ill to appear.

The appellant says that because of an accident at work on
10 August 1999 she was ultimately obliged to resign from her
position as an Enrolled Theatre Nurse at Osborne Park Hos-
pital after 8.5 year’s service. She believes that she is entitled
to a proportionate payment for long service leave because cir-
cumstances beyond her control forced her to leave
employment.  She says her injury arises from an accident when
a post operative patient began to slip from a transfer trolley
and she arrested the patient’s fall on her own. Her view is that
because of staff shortages there were insufficient staff on hand
to shift the patient, or insufficient staff on hand to ensure the
safe transfer of the patient. When the patient began to slip
from the table there was no other staff to assist her in arresting
the patient’s fall and she had to take the full weight of the
patient herself.

She describes herself as a perfectionist but subsequent to
the accident became prone to mistakes and is angry and frus-
trated in her profession. Extensive medical evidence was
produced including a diagnosis by a consultant psychiatrist
that the applicant has chronic post traumatic stress disorder.
The Committee is satisfied that the medical evidence estab-
lishes that the applicant cannot, for both physical and
psychological reasons, continue to work at her profession.

The Respondent employer’s position is simply that the award
and General Order do not provide an entitlement to pro rata
Long Service Leave on resignation other than the specific cir-
cumstances described in paragraph 11. In the employer’s view
the reasons for the Applicant’s resignation are not one of the
reasons cited in paragraph 11 to establish an entitlement to
pro rata Long Service Leave.

The Appellant does not really claim to meet any of the speci-
fied reasons for payment of pro rata long service leave and in
broad terms does not dispute that she resigned from employ-
ment in circumstances not envisaged by clause 11 of the
General Order. The nature of the claim is more in the nature
of an appeal to clemency than it is an assertion of rights. That
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being so it is reasonable to ask why the claim was brought
before the Committee at all. The answer to that question lies
with previous decisions of the Committee involving applica-
tions where there was no apparent entitlement.

At paragraph 18 of the General Order (setting out the long
service conditions) there is specified a process for dealing with
disputes about long service;
  18. (a) There shall be a long service leave appeal commit-

tee consisting of the following honorary members—
(i) Industrial Registrar—Western Australian In-

dustrial Relations Commission (Chairman);
(ii) A representative of the Trades and Labor

Council of WA (Member);
(iii) Director, Office of Industrial Relations (Mem-

ber), or an officer nominated by the Director
to act as his deputy.

And sub paragraph (b) sets out the function of the Commit-
tee as

“to hear appeals by any wages employee in respect of his
long service leave entitlement or the rate to be paid dur-
ing long service leave and to deal with any dispute arising
out of the application of these conditions.”

Therefore the only authority of this Committee is that al-
lowed by Clause 18(b) of the General Order of the Commission
at 66 WAIG 319. That clause provides this Committee with
authority to “deal with any dispute arising out of the applica-
tion of these conditions”.  To appreciate what this means it is
useful to consider the history of this Committee and its au-
thority to deal with disputes regarding long service leave.

In 1981, in a matter before the Commission (61 WAIG 1150)
involving long service leave entitlements in the private sector
but where comparisons were being made with entitlements in
the Government sector, the Commission said

“ so far as State Government wages employees are con-
cerned, there has been only one significant change since
1977 and that is the extension of the Appeal Commit-
tee’s powers to include dealing with disputes concerning
the application of the Government Wages Long Service
Leave Conditions.  This presumably is seen to be an ex-
tension to enable the Appeal Committee to consider cases
which are in the ordinary course excluded by the Condi-
tions.

The Commissioner who made that comment was, in a pre-
vious occupation, the architect of the conditions, so he speaks
with inherent knowledge in making such a comment.  At page
798 of the WA Government Gazette dated 27 February 1981,
there is a notice setting out that change to the long service
leave conditions for State Government Wages Employees.

The Committee existed in fact if not in law for some years
before it was enshrined in a General Order of the Commis-
sion (66 WAIG 319).  In proceedings on 10 December 1982,
leading up to the making of the General Order in 1986, the
advocate for the Government, Mr Spurling at pages 151-2 of
the transcript, had this to say;

“The next change of note that occurred was in 1980 when,
again, the Long Service Leave Appeal Committee was
reconstituted. It was changed to take out the Public Serv-
ice Commissioner and insert in lieu the Director of
Industrial Relations to the Public Service Board. The role
of the committee, though, was slightly changed. That is
the significance of this amendment. The role of the com-
mittee was widened—or said to be widened—to enable
it to deal with any dispute arising out of the application
of the long service leave conditions.
…………….Around this time problems were being ex-
perienced in relation to the Long Service Leave
Committee. There were questions as to its ability to deal
widely with problems. In order to try and overcome this,
the words in clause 18(b) were added at the end there—
”...and to deal with any dispute arising out of the
application of these conditions.   The idea was to give the
committee the opportunity to deal more widely with any
disputes.

And further at page 152 of the transcript Mr Spurling said;
“About the same time, it was felt—I think it may have
come out of a decision—- There were discussions about

the availability of this document in a general form. It might
have been the Perth Dental Hospital case. It was decided
to publish the long service leave conditions in the Gov-
ernment Gazette. The Government Gazette dated 19th
September 1980 at p.3268 contained those provisions. “

In the General Order proceedings in December 1985, Mr
Beech for the Trades and Labor Council, said on 16 Decem-
ber 1985, at page 2 of the transcript;

“The intention of the general order as we have it before
you today is to seek, for the first time, to prescribe by
way of an order of this commission the long service leave
conditions applicable to state government wages employ-
ees.

Mr Dwyer, for the Government said, at page 5;
“For State Government wages employees, I am talking
about -yes. As you are probably aware the government
wages employees conditions of service grew over a pe-
riod, or developed over a period, I should say—from about
1927 up to the present time. It was never effectively codi-
fied, to my knowledge, until about the early nineteen
sixties. Subsequent to that the conditions which are now
contained in a printed pamphlet were amended from time
to time through administrative action, as Mr Beech men-
tioned, by way of the Government Gazette

And later at page 11 he continued;
 “I think I should point out that those conditions were
previously an unregistered document which was amended
from time to time either by agreement, in some cases, or
by administrative action by the government.”

Thus codification of long service leave conditions for Gov-
ernment employees evolved from an informal unpublished
administrative decision of Government to eventually being
encapsulated in a General Order of the Commission.

Therefore the authority for this Committee to deal with the
disputes is determined by that General Order which includes
the capacity to deal with disputes arising out of long service
leave entitlements. Therefore in general terms, this Commit-
tee is confined to interpreting the circumstances of the appeal
against the rights and entitlements set out in the General Or-
der.  The general principle is that the Committee cannot do
what is not specifically allowed and beyond “dealing with it”
there is no specific authority to actually change the general
order in any given set of circumstances by “awarding” some-
thing not available from the General Order.

However history shows that interpretation of “dealing with”
includes authority to make suggestions to remedy perceived
unfairness in the application of the General order.  In a matter
before the Commission (61 WAIG 968 at p. 969), Fielding C.
(as he then was) said in reference to this Committee—

“It may well be that the conditions produce what may
appear to be injustices in certain circumstances. How-
ever, it is apparent that in the past the Committee has not
been slow to recognise this. That presumably is why from
time to time it recommends to the employer that ex gratia
payments for pro rata long service leave be made to some
employees.  I can see no reason why the Committee
should not continue to make such recommendations
where it thinks it appropriate. Such a recommendation
has no binding effect on the employer and is really in the
nature of gratuitous advice. It must be acknowledged that
the absence of any authority to make a binding recom-
mendation on the employer in circumstances such as these
is a limitation which would not apply to an order made
by the Commission were it to determine the matter. How-
ever, this limitation is academic rather than real since it
appears that in practice such recommendations are acted
on by the employer. The applicant was unable to indicate
an instance when such a recommendation was not fol-
lowed. If the applicant could have shown instances where
the recommendation had not been accepted by the em-
ployer then its request for the Commission to deal with
the matter rather than the Committee might have had more
force.”

Therefore in view of the foregoing we believe this Commit-
tee can go a little further than merely concluding on the facts
before it, namely, we can make a recommendation where we
consider it appropriate to do so.
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In this particular case we do make such a recommendation.
We conclude that the strict application of the conditions in

this case, means that there is no entitlement to pro rata long
service leave. However the facts of this particular case sug-
gest the applicant is perhaps unfortunately dealt with, in the
context of her unique circumstances.  Therefore while there is
no entitlement to pro rata long service leave, compassionate
and fair dealing between people would indicate that in the
circumstances described to us, an exception should be made
and the applicant should receive a pro rata entitlement to long
service leave. This Committee does not have authority to or-
der or award such a payment but, as noted earlier, employers
have always complied with recommendations of this Com-
mittee.

We note that an entitlement would have arisen had the em-
ployer been obliged to take the initiative and terminate the
employment because of the employee’s ill health. The medi-
cal evidence produced to us demonstrates to our satisfaction
that eventually, sooner rather than later, the employment con-
tract would have ended because of the employee’s ill health.
The fact the employee took the initiative should not, in our
view, deprive her of what would otherwise have been an enti-
tlement.

Therefore we conclude there is no entitlement to pro rata
Long Service Leave but we would urge, in these particular
circumstances, that the employer make an exception by grant-
ing an “ex gratia” payment, equivalent to what might otherwise
have been the entitlement. We make this recommendation
because we believe the employee, through force of various
circumstances mostly beyond her control, was forced by ill
health to resign from employment.

(Sgd.) JOHN SPURLING,
[L.S.] Chairman.

LONG SERVICE LEAVE—
Boards of Reference—Special—

CONSTRUCTION INDUSTRY
PORTABLE PAID LONG SERVICE LEAVE ACT 1985.

BOARD OF REFERENCE

between

Fallwood Pty Ltd
trading as

Kununurra Crane Hire
Appellant

and

Construction Industry Long Service Leave Payments Board
Respondent.

BOR No. 7 of 1999

J. SPURLING (CHAIR)
J. UPHILL (MEMBER)
L. BEECH (MEMBER).

PERTH
5 May 2000.

Decision.
This is an appeal by Fallwood Pty Ltd trading as Kununurra

Crane Hire, the Appellant, against a decision that it be re-
quired to register as an employer under the Construction
Industry Portable Paid Long Service Leave Act 1985 (“the
Act”) and make payments to the Construction Industry Long
Service Leave Payments Board (the Respondent).

Section 30 of the Act requires that an employer, “that is an
employer in the construction industry” register as an employer
under the Act and, via section 34, make financial contribu-
tions to the Respondent.  Section 50 of the Act allows a claim
arising out of a requirement to register to be made to “the
Board of Reference constituted under the Industrial Relations
Act in relation to long service leave” and specified provisions
of the Industrial Relations Act apply as though the claim was
made under section 48 of the Industrial Relations Act.

The respondent employer trades under three separate busi-
ness names—

• Kununurra Crane Hire
• Kununurra Scaffolding; and
• Kununurra Industrial Training.

In the evidence given by the sole Director it was stated that
approximately 85% of Fallwood’s business is through
Kununurra Crane Hire, with 10% being Kununurra Scaffold-
ing and about 5% through Kununurra Industrial Training

Among the “Particulars Relied Upon By Applicant” the
Applicant says—

• The Applicant provides crane drivers, riggers and
scaffolders and cranes to Argyle Diamond Mine
(ADM) and Colonial Sugar Refineries (CSR) on a
contract basis.

• All the Applicant’s employees are employed on a casual
basis for no more than 3 weeks at any one time

• The Applicant is not an employer in the construc-
tion industry within the meaning of the Act. It is in
the business of labour and equipment hire. ADM and
CSR are not participants in the construction indus-
try within the terms of the Act. Diamonds and sugar
are not “materials” within the meaning of the Act

The evidence from the sole Director was that the business
income (and supply of labour and or cranes) is approxi-
mately—

• 5% to Western Metals (one of Australia’s largest zinc
and copper miners.)

• 5% to Ord Hydro Scheme
• 5% in Kununurra for the Main Roads Department,

Shire and farmers
• 50% to Argyle Diamond Mine

Apart from general work around Kununurra, the mainstay
of the business seems to be the provision of 3 to 5 riggers,
crane drivers and/or scaffolders to work for Argyle Diamond
Mines to do whatever work that organisation requires of the
people supplied.  The evidence from the sole director was that
although he did not know what work they did, the people sup-
plied were people skilled in either scaffolding, rigging or crane
driving and it was his view that that was the work they per-
formed.

The employees are employed by Kununurra Crane Hire and
work on a “3 weeks on, 3 weeks off” basis under a registered
(State) workplace agreement and are paid $27 per hour, plus
superannuation and sick leave.  Six times a year Argyle Dia-
mond Mine has a 48 hour shutdown for maintenance during
which time Kununurra Crane Hire supplies up to 20 people.

Thus Fallwood Pty Ltd trading as Kununurra Crane Hire is
basically a labour and equipment supply company which pro-
vides labour and equipment to whomsoever requests such
service. It also advertises for “construction work” but the evi-
dence from the sole director is that they have not won any
contracts of that nature.

The business of Kununurra Crane Hire is described in Ex-
hibit 2 (copy of Great Northern District Yellow Pages page
20) as “Forklift Hire, Labour Hire and Construction Work”
and includes such activities as—

• positioning transportable dongas,
• Steel erecting, silos etc, container and fuel tanks,
• general crane hire.

The advertisement also advises that it supplies “experienced
operators”. and indicates that the equipment supplied is

• 60 tonne P&H truck mounted,
• 30 tonne KATO truck mounted,
• 16 tonne Linmac,
• 10 tonne Ford Hamilton and 8 tonne BHP”.

The Act
The Act has been established to enable people who work in

the construction industry to achieve an entitlement to long
service leave, notwithstanding they are not able to work long
enough in any one job or with any one employer, to qualify
for long service leave.  Given the nature of the industry,
employees lose their job upon completion of the “construc-
tion”.  The Act establishes a scheme whereby employers in
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the construction industry contribute to the Respondent on
behalf of employees on any one project so as to enable an
employee who works for the qualifying period while remain-
ing within the industry, as opposed to remaining with any one
employer or on any one job, to qualify for long service leave.
The respondent pays employees from the contributions re-
ceived, when the employees take their long service leave.

The purpose of the Act was considered by Owen J (Con-
struction Industry Long Service Leave Payments Board v
Precision Corporation Pty Ltd, unreported SCt of WA, Li-
brary No 920130, 4 March 1992) where he said—

“ The Act embodies the concept of providing long serv-
ice leave based on service to an industry rather than
service to a single employer. Instead of being eligible for
long service leave after fifteen years of service to one
employer, employees in the construction industry become
eligible after fifteen years service in the industry.
The legislation provides for a portable long service leave
scheme for employees who may move from one employer
to another or others but who remain within the construc-
tion industry.”

In the Aust Amec Case (Aust Amec v Construction Industry
Long Service Leave Payments Board [1995] 62 IR 412), Ipp J
held that two factors need to be present to require an em-
ployer to register under the Act;

• the employer must employ employees in the con-
struction industry; and

• the employer must be an employer in the construc-
tion industry.

“ As I have pointed out an employer, as defined, means,
subject to the exclusion of a Minister, authority or coun-
cil prescribed, a person who “engages persons as
employees in the construction industry”. On the other
hand, an employer who is required to register under
s30(1) must not only be a person who so “engages per-
sons as employees in the construction industry” (by virtue
of the definition of “employer” itself) but must, also, by
reason of the requirements of s30(1), be an employer in
the construction industry. The only difference, under the
Act, between employers, simpliciter, and employers who
are required to be registered, is the additional element of
being “in the construction industry” that is applicable,
by s30(1), to the latter.” (Ipp J at 62 IR 412 at 418)

Therefore the requirement to register under the Act depends
not only on whether the employer employs employees within
the construction industry but in addition, whether or not the
employer itself is in the construction industry.

“The requirement to register is, by s30(1), imposed on
an employer “in the construction industry (whether or
not he or it carries on any other business)”. I have itali-
cised the word “in” as it seems to me to have a narrower
meaning than the words “relating to” which are con-
tained in the definition of “employee”. The difference in
wording is, in my view, significant. The former phrase is
of wider import than the latter. This is an important guide
to the construction of the Act on this question. It indi-
cates that the legislature intended that the obligation to
register would be imposed on a more limited class of
persons than those whose business merely relates to the
construction industry. It seems to me that the require-
ment to register is imposed only on employers, as defined,
whose business can be classified as falling within the
construction industry itself. Those persons whose busi-
ness merely relates to the construction industry are not
obliged to register as employers, even though they may
engage persons as employees in the construction indus-
try.” (Ipp J at 62 IR 412 at 420)

There was no evidence given as to the nature of the work
performed by the labour supplied by Kununurra Hire. The
only witness was the sole Director of the company who said
he simply supplied labour or equipment and how it was de-
ployed was up the hirer and its supervisory personnel. However
the Board notes that the labour supplied was skilled labour,
namely riggers, scaffolders and crane drivers. It is difficult to
see how a rigger or scaffolder could be employed in that trade
other than on construction or maintenance work, although a
crane driver could be engaged in shifting stock or other lifting
tasks, not considered as construction or maintenance.

To assist in understanding the definition of “employees” for
the purposes of the Act, the Construction Industry Portable
Paid Long Service Leave Regulations 1986 prescribe specific
awards and classifications of work and Schedule 1 of those
regulations includes a number of awards which include the
classifications of scaffolder, rigger and crane driver.

The Act also requires that work, to be construction work
within the meaning of the Act, must be carried out on site.  In
this instance, all work is carried out “on site”.

The second arm of the requirement to register is that the
employer is itself in the construction industry.  The respond-
ent advertises as providing labour and equipment for the
construction industry although it does not itself do any work
in that industry, it merely supplies labour and equipment for
use however the hirer wishes to deploy it.

Ipp J commented that—
“It seems to me that the requirement to register is im-
posed only on employers, as defined, whose business can
be classified as falling within the construction industry
itself. Those persons whose business merely relates to
the construction industry are not obliged to register as
employers, even though the may engage persons as em-
ployees in the construction industry.” (62 IR 412 at 420)

In the Aus Amec case Ipp J observes that—
“ In the end, in my opinion, the issue of whether the plain-
tiffs are in the construction industry falls to be determined
by reference to whether work done by them, generally, is
to be classified as maintenance…….”

The work done by Kununurra Crane hire, that is, the pur-
pose for which it was established plus the activities of its
employees, does not lead to a conclusion that it is in the con-
struction industry.  The company itself does no work in the
industry, in fact it does no “work” at all, beyond providing the
capacity for others to do work. That others use that resource
or capacity to do work in the construction industry, does not
mean that Kununurra Crane Hire is in the construction indus-
try. While Kununurra Crane Hire is more specific in the labour
it supplies, it never the less does only that, supply labour and
equipment, albeit apparently to the construction industry.

In the Aus Amec case, Ipp J, at page 413 observes that an
employer is not defined simply to mean a person who em-
ploys an “employee” as defined…” The consequence of that
is that there will be persons who are employees within the
meaning of the Act who are employed by persons who are not
employers within the meaning of the Act.

Therefore in this instance the Board concludes that
Kununurra Crane Hire is in an industry related to, but not in,
the construction industry and accordingly should not be re-
quired to register under the Act.

JOHN SPURLING,
Registrar, Chair.

SECTION 23—
Miscellaneous Matters —

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Federated Liquor and Allied Industries Employees’ Union
of Australia, Western Australian Branch, Union of Workers

and Others.

No. 1149 of 1999.

28 February 2000.
Order.

WHEREAS on 23 July 1999 the Australian Liquor, Hospital-
ity and Miscellaneous Workers Union, Miscellaneous Workers
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Division, Western Australian Branch (the ALHMWU) applied
to the Commission for restrictive and mandatory orders; and

WHEREAS conferences between the parties to the applica-
tion were conducted pursuant to s32 of the Industrial Relations
Act, 1979 (the Act) on a number of dates; and

WHEREAS on 3 September 1999 the Commission issued a
temporary interlocutory Order; and

WHEREAS on 29 October 1999 the Commission issued a
further Order cancelling in part, the temporary Order made
on 3 September 1999; and

WHEREAS on 18 November 1999 the Commission declared
to the effect—

(a) THAT the claim made by the FLAIEU for an order
of the kind identified in the declaration is not one
properly dealt with by the arbitration of application
1149 of 1999; and

(b) THAT the claim made by the FLAIEU is one which
may properly be dealt with by a reference for arbi-
tration in matter no. C 318 of 1999; and

The Commission ordered to the effect—
(c) THAT the ALHMWU notify the other parties to the

application and the Commission, in writing within
14 days, whether it seeks to proceed with applica-
tion 1149 of 1999 and if so the remedy sought;

AND WHEREAS the ALHMWU did not comply with the
order made on 18 November 1999 and notify the Commis-
sion whether it seeks to proceed with application 1149 of 1999
within the time prescribed, or at all;

NOW THEREFORE the Commission being satisfied that
application 1149 of 1999 no longer serves a useful purpose,
and that the ALHMWU has failed to comply with the afore-
mentioned order of the Commission, has determined that
further proceedings in the matter are not necessary or desir-
able and pursuant to the power conferred on it under the Act,
hereby orders—

1. THAT Order No. 1149 of 1999 made by the Com-
mission on 3 September 1999, as varied by an Order
made on 29 October 1999, be and is hereby can-
celled.

2. THAT application no. 1149 of 1999 be and is hereby
dismissed.

(Sgd.) C. B. PARKS,
[L.S.] Commissioner.

WORKPLACE AGREEMENTS—
Matters Pertaining to—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Belinda Clarke

and

Orchard Holdings Pty Ltd t/a
Supa Valu Marmion.

No. WAG5 of 1999.

COMMISSIONER J F GREGOR.

1 March 2000.
Order.

WHEREAS on 15 October 1999, Belinda Clarke applied for
a Determination of her rights under the terms of an individual
workplace agreement made between Orchard Holdings Pty
Ltd t/as Supa Valu Marmion on the 3 December 1999; and

WHEREAS the said agreement contains a dispute resolu-
tion procedure which provides if the parties cannot resolve a
dispute by consultation the matter may be referred to an arbi-
trator; and

WHEREAS the arbitrator will be a person the parties agree
on but failing agreement a person nominated by the Industrial
Relations Commission; and

WHEREAS the Commission was advised by way of appli-
cation filed on behalf of the applicant that no agreement could
be reached between the parties as to the nomination of an
arbitrator and the matter was listed for Determination on 23
February 2000; and

WHEREAS on 23 February 2000 the Commission heard
from the parties and decided that it would appoint, pursuant
to the powers vested in it by the Dispute Resolution clause of
the agreement made between the parties on the 3 December
1999, Deputy Registrar, Robyn Lovegrove to be an arbitrator
to determine the dispute between the parties which is described
in the schedule attached to a letter dated 23 December 1999
and served upon the applicant on 5 January 2000; and

NOW THEREFORE, the Commission, pursuant to the pow-
ers vested in it under the Industrial Relations Act 1979, hereby
orders—

THAT Deputy Registrar Robyn Lovegrove be appointed
as arbitrator to determine a dispute between Belinda
Clarke and Orchard Holdings Pty Ltd t/as Supa Valu
Marmion. The dispute being that described in the sched-
ule filed in the Commission dated 23 December 1999
and a letter filed in the Commission on 5 January 2000.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Belinda Clarke

and

Orchard Holdings Pty Ltd
t/as Supa Valu Marmion.

No. WAG 5 of 1999.

COMMISSIONER J F GREGOR.

6 April 2000.

Order.
WHEREAS on 1 March 2000, the Commission issued
Orders that Deputy Registrar Robin Lovegrove be appointed
as arbitrator to determine a dispute between Belinda Clarke
and Orchard Holdings Pty Ltd t/as Supa Valu Marmion; and

WHEREAS the Commission has been informed that Deputy
Registrar, Robin Lovegrove is no longer able to perform the
functions set out in the Order; and

WHEREAS the Commission has decided to appoint Regis-
trar, John Spurling, to be an arbitrator to determine a dispute
between the parties which is described in a schedule to a letter
23 December 1999 and served upon the applicant on 5 Janu-
ary 2000; and

WHEREAS the Commission has decided that the Order is-
sued on 1 March 2000 be amended by deleting the words
‘Deputy Registrar Robin Lovegrove’ in line one of the Order
and replacing those words with ‘Registrar John Spurling’.

NOW THEREFORE, the Commission, pursuant to the pow-
ers vested in it under the Industrial Relations Act 1979, hereby
orders—

THAT the Order issued on 1 March 2000 be, and is
hereby amended, by substituting for the words ‘Deputy
Registrar Robin Lovegrove’ the words ‘Registrar John
Spurling’.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.
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UNFAIR DISMISSAL/
CONTRACTUAL

ENTITLEMENTS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Lesley Ann Cala

and

Metropolitan Health Service Board and Craig Bennett,
Chief Executive Sir Charles Gairdner Hospital.

No. 300 of 2000.

COMMISSIONER P E SCOTT.

17 April 2000.

Reasons for Decision.
THE COMMISSIONER: By notice of application filed with
the Commission, the Applicant seeks—

“A. Interim relief setting aside the suspension of her by
the first and second respondents until further order
of this Commission pursuant to clause 48(3)(a) of
the Metropolitan Health Service Board AMA Medi-
cal Practitioners Agreement 1999;

 B. Substantive relief setting aside the suspension re-
ferred to at A. above and otherwise resolving the
dispute between the applicant and the respondents
pursuant to clause 48(3)(a) of the Industrial Agree-
ment, or alternatively sections 23(1) and 29(1)(b)(ii)
of the Act.”

The Commission heard from the parties as to preliminary
matters relating to the Applicant’s capacity, pursuant to the
Industrial Relations Act, 1979, (“the Act”) to bring such ap-
plication.

The Applicant says that a proper reading of clause 48 of the
Metropolitan Health Service Board AMA Medical Practition-
ers Agreement 1999 (“the Agreement”) enables her as a party,
to make application to the Commission in respect of a ques-
tion and/or dispute and/or difficulty. The parties agree that the
Applicant’s employment is subject to the Agreement. The
Applicant also says that because she is enabled by clause 48
of the Agreement to bring the matter to the Commission, s.29
of the Act must be read subject to s.41 of the Act, and that
s.41(4) provides that an industrial agreement extends to and
binds each of the parties vis-a-vis every employment relation-
ship.

The Applicant also says that to undertake work is a benefit
to which she is entitled under her contract of service and there-
fore she seeks relief pursuant to s.29(1)(b)(ii) of the Act.

Accordingly, the Applicant says that there is no impediment
to her, as an individual employee, bringing this matter to the
Commission.

The Respondent says that the Applicant is not a party to the
Agreement and clause 48(3) of the Agreement only enables
“parties”, identified as the Metropolitan Health Service Board
and the Western Australian Branch of the Australian Medical
Association Incorporated, to bring matters to the Commis-
sion.

The Respondent also says that s.29 of the Act sets out those
matters which the Act enables employees to bring to the Com-
mission. This matter is not such a matter. The Respondent
says that there is no benefit under her contract of employment
to enable the Applicant to bring a matter of the provision of
work to the Commission.

The first question is whether the Applicant is a party to the
Agreement such as to enable her to refer a matter to the Com-
mission. The Agreement has the following relevant
provisions—

“2. APPLICATION
1. The parties to this Agreement are the Metro-

politan Health Service Board (the employer)
and the Western Australian Branch of the Aus-
tralian Medical Association Incorporated (the
Association).

2. This Agreement shall extend to and bind the
employer and all medical practitioners em-
ployed by the employer throughout Western
Australia. Provided that the Agreement shall
not apply to Medical Superintendents (or
equivalent) or members of the Senior Execu-
tive Service.

…
48. DISPUTE SETTLING PROCEDURES

1. Subject to Clause 3 No Further Claims, to the
provisions of the Industrial Relations Act,
1979 and Clause 47—Introduction of Change
any questions, disputes or difficulties raised
by a party to this Agreement, shall be settled
in accordance with the following procedures.

2. Where the matter is raised by an employee, or
a group of employees, the following steps shall
be observed—

a. The employee(s) concerned shall dis-
cuss the matter with the Head of
Department. If the matter cannot be
resolved at this level the Head of De-
partment shall, within three working
days, refer the matter to the Medical
Superintendent and the employee(s)
shall be advised accordingly.

b. The Medical Superintendent shall, if
so able, answer the matter raised within
one week of it being referred and, if
the Medical Superintendent is not able,
refer the matter to the Hospital Execu-
tive for its attention, and the
employee(s) shall be advised accord-
ingly.

c. If the matter has been referred in ac-
cordance with paragraph (b) above the
employee(s) or the appropriate AMA
hospital medical practitioner repre-
sentative shall notify the Association,
to enable the opportunity of discuss-
ing the matter with the employer.

d. The employer shall, as soon as practi-
cable after considering the matter
before it, advise the employee(s) or,
where necessary, the Association of its
decision. Provided that such advice
shall be given within one month of the
matter being referred to the employer.

e. Where the parties agree that a matter
is non-industrial it may by agreement
be referred to other appropriate bodies
(eg relevant Royal Colleges) for advice
and/or assistance.

f. Nothing in this procedure shall prevent
the parties agreeing to shorten or ex-
tend the periods prescribed.

3. Subject to Clause 3—No Further Claims,
should a question, dispute or difficulty remain
in dispute after the above processes have been
exhausted the matter may—

a. be referred by either party to the West-
ern Australian Industrial Relations
Commission (provided that persons in-
volved in the question, dispute or
difficulty must confer among them-
selves and make reasonable attempts
to resolve questions, disputes or diffi-
culties before taking these matters to
the Commission); or

b. where the parties agree, be referred to
another independent arbitrator chosen
by the parties or as a last resort nomi-
nated by the Public Sector
Commission. In such a case—

(i) either party may be represented
in the arbitration by an agent or
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legal practitioner and shall bear
the costs of that representation;

(ii) the employer will meet the costs
of the arbitration. Provided that
where the arbitrator determines
that a claim is frivolous or vexa-
tious, the arbitrator may assign
the costs of the arbitration (but
not the costs of representation)
against the claimant or appor-
tion them in any manner
between the parties. The parties
undertake to accept the arbi-
trated decision as final and
binding.

4. Industry wide issues will be dealt with by dis-
cussions between the appropriate Association
official(s) and employer representative(s).
Should a matter remain in dispute after dis-
cussions have been exhausted it may be dealt
with in accordance with subclause 48(3).

5. While the above procedures are being followed
no party shall take action, of any kind, which
may frustrate a settlement in accordance with
the above procedures. The status quo (ie the
condition applying prior to the issue arising)
will remain until the issue is resolved in ac-
cordance with the above procedures.

6. Where the employer seeks to discipline or ter-
minate an employee the following steps shall
be observed—

a. Where an employee commits a misde-
meanour, the employee’s immediate
supervisor or any authorised medical
practitioner may reprimand the em-
ployee so that the employee
understands the nature and implica-
tions of his/her conduct. The employee
has a right to be represented when be-
ing reprimanded.

b. The first two reprimands shall take the
form of warnings and, if given verbally,
shall be confirmed in writing as soon
as practicable after the giving of the
reprimand.

c. Should it be necessary, for any reason,
to reprimand an employee three times,
the contract of service shall, upon the
giving of that third reprimand, be ter-
minable in accordance with the
provisions of this Agreement.

d. This procedure shall not, limit the right
of the employer to summarily dismiss
a medical practitioner for misconduct.
Nor shall it limit the right of an em-
ployee to refer a claim for alleged
wrongful or unlawful termination to a
Board of Reference.”

An examination of the Agreement for the purpose of estab-
lishing its true intent shows that subclause (1) of clause
2.—Application clearly defines the “parties” to the Agreement.
They are the Metropolitan Health Service Board and the West-
ern Australian Branch of the Australian Medical Association
Incorporated. Subclause (2) of that clause notes that the Agree-
ment extends to and binds the employer and all medical
practitioners employed by the employer, subject to certain
exclusions.

Subclause (1) of clause 48. – Dispute Settling Procedures
makes the clause subject to clause 3. – No Further Claims,
which is not relevant to this matter; to the provisions of the
Act, which is of significance; and clause 47. – Introduction of
Change, which is not relevant to this matter. It provides that
any questions, disputes or difficulties “raised by a party to
this Agreement” shall be settled in accordance with the proce-
dure it sets out. Subclause 2 provides for a range of steps to be
followed where a matter is raised by an employee or a group
of employees. This procedure starts out at the level of the

employee(s) and the head of the department. If unresolved at
that stage it may be referred to the Medical Superintendent. If
unresolved at this level it is referred to the Hospital Execu-
tive, and according to paragraph (c) of subclause (2), if the
matter is referred to the Medical Superintendent and then to
the Hospital Executive, the employee(s) or the appropriate
AMA hospital medical practitioner representative shall no-
tify the Association.

Subclause (3) of clause 48.—Dispute Settling Procedures
then provides that subject clause 3. – No Further Claims (which
is not relevant for this matter) if the matter is not resolved
after the process set out in subclause (2) has been exhausted,
then the matter may be dealt with in one of two ways—

1. It may be referred by “either party to the Western
Australian Industrial Relations Commission”; or

2. Where the parties agree, be referred to an independ-
ent arbitrator, the selection of whom is set out in
paragraph b.

It is notable that subclause (4) provides that industry wide
issues shall be dealt with between the Association and the
employer, and subclause (5) provides that “no party shall take
any action, of any kind, which may frustrate a settlement”
while the procedures set out are being followed, and that the
status quo is to remain until the matter is resolved.

Subclause (6) deals with discipline or termination processes.
It is significant that the clause is divided in such a way that

the first subclause makes the processes set out in the clause
subject to the provisions of the Act. Subclause (2) deals with
matters raised by an employee or a group of employees.
Subclause (3) deals with referral to an arbitrator where the
processes have been exhausted. It is notable that paragraph
(a) of subclause (3) provides for referral “by either party”.
“Either” is generally accepted as relating to “one of two”, “one
or other” or “each of two” (see: Words and Phrases Legally
Defined, Third Edition; Stroud’s Judicial Dictionary of Words
and Phrases, Fourth Edition; Macquarie Dictionary Revised
Edition.) Further, clause 3 refers to the referral of the ques-
tion, dispute or difficulty by either party. The clause clearly
distinguishes between those processes in which an employee
or employees may be involved and those where a party to the
Agreement is involved. The term “parties” is defined by clause
2. – Application, subclause (1) as being the employer and the
association i.e. the Metropolitan Health Service Board and
the Western Australian Branch of the Australian Medical As-
sociation Incorporated. There is no inconsistency in the use
of the terms “employee” or “party/ies” to raise any ambiguity,
nor can it be said that they are used interchangeably.

The manner of expression in subclause 3(a) of Clause 48.—
Dispute Settling Procedures leads to the conclusion that the
matter of a question, dispute or difficulty which remains in
dispute after the processes set out in subclause (2) have been
exhausted may be referred by either one of the employer or
the Association to the Western Australian Industrial Relations
Commission. I do not conclude that it allows for an employee,
other than through the Association, to refer a question, dis-
pute or difficulty to the Commission.

Having reached this conclusion, though, I also note that
subclause (1) of clause 48. – Dispute Settling Procedures
makes the procedures set out within the clause subject to the
provisions of the Act. This is entirely appropriate in that the
Commission is a creature of statute. Its jurisdiction and pow-
ers are set out in the Act. It is not for the jurisdiction and
powers of the Commission to be subject to agreement between
the parties to any dispute. In this case, the Agreement is sub-
ject to the Act, not the other way around.

Section 29(1)(b)(ii) of the Act enables an industrial matter
to be referred to the Commission “in the case of a claim by an
employee”, in respect of two matters only, the first being a
claim of harsh, oppressive or unfair dismissal from employ-
ment, and the second being that “the employee has not been
allowed by his employer, a benefit, not being a benefit under
an award or order, to which he is entitled under his contract of
service.” The Act enables only those two matters to be brought
to the Commission by an employee. This leaves the question
then of whether the Applicant has been denied by her em-
ployer a benefit, not being a benefit under an award or order,
to which she is entitled under her contract of service.
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The matter of what constitutes a “benefit” has been the sub-
ject of consideration by the Full Bench in Slee and Stockden
Pty Ltd and Blewitt (1992) 73 WAIG 51. The Full Bench re-
ferred to the previous decision in Perth Finishing College v.
Watts (1989) 69 WAIG 2307 and said—

“In Perth Finishing College v Watts (op cit) at pages 2313-
2314, the Full Bench held that a “benefit” should not be
read down as that word appears in the context of s.29(b)(ii)
of the Act, and adopted the definition given the word by
Johnson C in Balfour v Travelstrength Ltd 60 WAIG 1015
where he said—

“... “benefit” ought to be wide enough to allow an
employee to bring to the Commission a matter in
which the employee believes he has been deprived
of some advantage, entitlement, right, superiority,
favour, good or perquisite by the action of the em-
ployer in contravention of a provision of the contract
of service.””

(page 56)
The question arises then as to whether to undertake work is

a benefit to which the Applicant is entitled under her contract
of service. The Applicant says that this does not require either
the implication of any contractual term, or a characterisation
of the provision of work as constituting either a “right” and/
or an “opportunity”. In written submissions, the Applicant
said that “to undertake work does constitute, at the very least,
an opportunity, and further a right, each of which is implicitly
“provided” for by the contract of employment.

The Applicant urges a broad reading of the term “benefit”,
and says that the decision in Mann v Capital Territory Health
Commission (1981) 54 FLR 23 is to be distinguished. She
says that this decision deals with damages for a breach of the
contract of employment, and in the absence a clear term within
the contract, reference had to be had to the tests for implying
a term into the contract. The Applicant says this is not appli-
cable in this case because what she seeks is a “benefit” which
is broader in its meaning.

Whilst I note that the Applicant says she is seeking a “ben-
efit”, it must still be a “benefit to which (she) is entitled under
(her) contract of service”.  Mann v Capital Territory Health
Commission (supra) is relevant in that it examines the ques-
tion of what the Applicant refers to as the work/wages bargain.
It notes—

“The question in this case is whether the particular term
alleged should be implied. In some employment situa-
tions, it may be correct to imply a similar term. There are
a number of cases dealing with actors and producers to
whom actual performance was regarded as vital: see, for
example, Marbe v. George Edwardes (Daly’s Theatre)
Ltd. (1); White v. Australian and New Zealand Theatres
Ltd. (2). In Collier v. Sunday Referee Publishing Co. Ltd.
(3) in a passage often referred to, Asquith J. said: “It is
true that a contract of employment does not necessarily,
or perhaps normally, oblige the master to provide the serv-
ant with work. Provided I pay my cook her wages
regularly she cannot complain if I choose to take any or
all of my meals out. In some exceptional cases there is an
obligation to provide work. For instance, where the serv-
ant is remunerated by commission, or where (as in the
case of an actor or singer) the servant bargains, among
other things, for publicity, and the master, by withhold-
ing work, also withholds the stipulated publicity: see, for
instance, Marbe v. George Edwardes (Daly’s Theatre)
Ltd.; but such cases are anomalous, and the normal rule
is illustrated by authorities such as Lagerwall v. Wilkinson,
Henderson & Clarke Ltd. (4) and Turner v. Sawdon &
Co. (5), where the plaintiffs (a commercial traveller and
a salesman respectively, retained for a fixed period and
remunerated by salary) were held to have no legal com-
plaint so long as the salary continued to be paid,
notwithstanding that owing to their employers’ action they
were left with nothing to do. The employers were not
bound to supply work to enable the employee, as the
phrase goes, to ‘keep his hand in’, or to avoid the re-
proach of idleness, or even to make a profit out of a
travelling allowance. In such a case there is no breach of
contract, but the result is much the same as if there had
been, because in either event the plaintiff is entitled to a

sum or sums which are measured prima facie by the
amount of salary in respect of the unexpired period of
service” (6). (See also Halsbury’s Laws of England (4th

ed.), vol. 16, par. 557; 53 American Jurisprudence (2d),
par. 133; Fridman, The Modern Law of Employment
(1963), pp. 82-85.)
In Langston v. Amalgamated Union of Engineering Work-
ers (7), an action under the Industrial Relations Act, 1971
(Eng.), Lord Denning M.R. after commenting that time
had marched on since Collier’s case, said: “In these days
an employer, when employing a skilled man, is bound to
provide him with work. By which I mean that the man
should be given the opportunity of doing his work when
it is available and he is ready and willing to do it” (8).
(See also Langston v. Amalgamated Union of Engineer-
ing Workers (No. 2) (9).)”

(page 29)
Macken, McCarry & Sappideen’s, The Law of Employment,

Fourth Edition, refers to the employer’s implied duties in re-
spect of employees and, at page 128, the duty to provide work
is set out—

“Duty to provide work
The next of the employer’s implied duties is the duty to
provide work, at least in limited circumstances.
While the primary obligation of the employer is to pay
the agreed upon remuneration, “a contract of employ-
ment does not necessarily, or perhaps normally, oblige
the master to provide the servant with work ... Provided
that I pay my cook her wages regularly, she cannot com-
plain if I take any or all of my meals out”. 132 “Broadly
speaking, it is enough to say that wages are for the serv-
ice reasonably demanded under a subsisting relationship
of master and servant. A master who sends his servant
upon a holiday upon full pay can be sued for wages un-
der the contract ... They also serve who only stand and
wait.” 133 It is this rule of common law which gives some
support to the view that the employer has a right to give
an employee payment in lieu of allowing the servant to
work out the period of notice under the contract. 134 The
right to give pay in lieu of notice now finds statutory
expression in many, if not most, awards of industrial tri-
bunals.
Notwithstanding the gastronomic vagaries of the Eng-
lish Bench there are exceptions to the rule that there is no
obligation to provide work provided that wages are paid.
These exceptions are to be found in contracts of which
the essence of the contract is the opportunity to work or
to exercise a skill or talent.
Contract for opportunity to work
Where an employment contract is for the performance of
a nominated task the employer has the obligation to al-
low the task to be performed. 135 And it is not hard to see
why the common law implies an obligation on the em-
ployer to provide work to a servant where “wages are to
be paid in the form of commission, because that impliedly
created a contract to find employment for the servant”.136

As was noted earlier in the chapter in discussing the
wages-work bargain, it seems that at common law the
obligation to pay wages is contingent on lawfully de-
manded service being rendered. It may be asked that if
service earns wages, why should there not be an obliga-
tion on the employer to supply the opportunity to perform
the service (which will normally be work) by which wages
are earned in the ordinary contract? An employer who
“‘wrongfully” suspends or excludes an employee may
be regarded on this analysis as in breach of such a term.
Otherwise, whence comes the wrongfulness of the em-
ployer’s action. However, the courts in Australia have not
so far shown enthusiasm for a wider right to work.
Theatrical contracts
So, too, in the case of theatrical performance, the law
will imply the right to work because with such employ-
ees publicity for performance is necessary for continued
employment. “The profession of actor is a procession
peculiar in its character and results, for it is to be ob-
served that his success entirely depends on pleasing the
public.” 137 Where the obligation exists to provide an
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employee with work it may intend to provide that em-
ployee with specific work to be done. Thus, a contract
with an actor providing for her or him to play a leading
role in a production cannot be satisfied by casting that
actor in a minor role. 138

A wider right to work?
Lord Denning MR in 1974 adopted a wider view of the
duty to provide work—

“In these days an employer, when employing a
skilled man, is bound to provide him with work. By
which I mean that the man should be given the op-
portunity of doing his work when it’s available and
he is ready and willing to do it .” 139

The English Court of Appeal has inferentially given some
support to such a right, not only for singers and artists,
who are within one of the well established exceptions to
the general rule, but for skilled workers and perhaps char-
tered accountants. 140

In Australia the existence of an implied obligation on an
employer to supply work, other than in the well estab-
lished exceptional cases, must be regarded as doubtful,
to say the least, since the decision in Mann v Capital
Territory Health Commission. 141 There the plaintiff, a
senior specialist in general surgery at Canberra Hospital,
sued the defendant for damages for breach of his con-
tract of employment. The plaintiff argued that it was an
implied term of his contract that the defendant would
furnish the plaintiff with surgical work of a quantity and
kind suitable for a senior and experienced surgeon. Fox
and Kelly JJ in the Federal Court were unable to find an
implied term to this effect. Their Honours in a joint judg-
ment made it clear that there could be no automatic
implication of such a term and in the particular circum-
stances “the vicissitudes attending the employment were
too many and varied to allow the term to be implied”.
There can, of course, always be a contract the terms of
which expressly require the employee to be given work.
142

The Applicant says that her contract of employment is analo-
gous to that of an actor in that although publicity is not the
issue, the importance of regularly being at work is vital to her
status and that an enforced “absence from work creates a pro-
fessional stigma that the analogy with an out of work actor is
a strong one”. (transcript page 34) According to the docu-
mentation before the Commission, the Applicant is a Clinical
Professor (University of Western Australia) employed at Sir
Charles Gairdner Hospital as a Neuroradiologist. I note the
circumstances of the Applicant’s suspension which is said by
the Respondent to be for the purpose of assessing her profes-
sional competence, that a review process is in train, and that
she had been suspended on full pay during that process. I am
not satisfied, based on what is before the Commission and the
circumstances of this case that the professional stigma said by
the Applicant to arise from the enforced absence from work is
analogical to the situation applicable to actors. (Mann v Capi-
tal Territory Health Commission (supra)) I also note in passing
that one might question whether any professional stigma would
arise from the enforced absence from work or from the audit
process being undertaken.

I am not satisfied that to undertake work is a benefit to which
the Applicant is entitled under her contract of service. It may
be a “benefit” to the Applicant, in that it may be an “advan-
tage, entitlement, right, superiority, favour, good or perquisite”.
However, there is nothing to suggest that deprivation of that
advantage during the course of an investigation into compe-
tence is “in contravention of a provision of the contract of
service” (Perth Finishing College v Watts (supra)). It remains
necessary for the benefit to be one to which the Applicant is
entitled under her contract of service, and I am unable to con-
clude that such a benefit meets that test. Other than in certain
exceptional cases, the authorities do not recognise it as an
entitlement under a contract of service.

Accordingly, I conclude that what the Applicant seeks does
not constitute a benefit to which she is entitled under her con-
tract of employment, nor is the Applicant able to bring the
matter to the Commission pursuant to clause 48 of the Agree-
ment. The application is to be dismissed.

APPEARANCES: Mr R Hooker (of Counsel) appeared on
behalf of the Applicant.

Mr B King (of Counsel) appeared on behalf of the Respond-
ents.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Lesley Ann Cala

and

Metropolitan Health Service Board and Craig Bennett,
Chief Executive

Sir Charles Gairdner Hospital.

No. 300 of 2000.

COMMISSIONER P.E. SCOTT.
28 April 2000.

Order.
HAVING heard Mr R Hooker (of Counsel) on behalf of the
Applicant and Mr B King (of Counsel) on behalf of the Re-
spondents, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979, hereby orders—

THAT this matter be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gwendolene Clunies-Ross

and

Mercedes College.
No. 2288 of 1998.

COMMISSIONER P E SCOTT.
15 October 1999.

Reasons for Decision.
THE COMMISSIONER: The Respondent has raised a number
of preliminary matters in respect of this applicaation. The first
of those was that one of the Respondent’s witnesses was to be
unavailable for the hearing. The Applicant agreed to an ad-
journment in those circumstances. The Commission granted
the adjournment and the substantive hearing did not proceed.

The other matter which was raised before the Commission
was whether or not the Commission as presently constituted
ought deal with the matter on the basis of previous involve-
ment in the making of the Independent Schools Administrative
and Technical Officers Award 1993 (No. A 15 of 1991) (“the
Award”) which covers the Applicant’s employment and that
the dispute between the parties relates to terms of the Award
and its impact on her contract of employment.

The other issue raised by the Respondent in its objection
was that the Commission as presently constituted is a poten-
tial witness in this matter.

The nature of the matter before the Commission is set out in
the schedule to the Notice of Application which reads as fol-
lows—

“The grounds upon which this application is made
are—

1. On 1 January 1992 the Applicant commenced em-
ployment as a Library Technician at Mercedes
College.

2. The Applicant was engaged to work for 40 weeks of
the year and was paid for 52 weeks of the year.

3. In March 1993 the Independent Schools Adminis-
trative and Technical Officers Award came into
operation. The salary rates under that Award came
into full effect on 1 January 1994.
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4. At the implementation of the Award the Applicant
was then paid for 40 weeks in a year.

5. The Applicant contends that she has a contractual
entitlement to payment for 52 weeks of the year for
the period from March 1993 in accordance with her
contract of employment with the Respondent.

Relief Sought
An order that the Applicant be paid salary for the differ-
ence between payment for 52 weeks and payment for 40
weeks of the year for the period from March 1993.”

The Respondent has filed a Notice of Answer and Counter
Proposal, the schedule to which says—

“1. The respondent opposes this application on the ba-
sis that the applicant was employed at Mercedes
College for 40 weeks of the year and was paid over
52 weeks of the year to ensure continuity of pay-
ments.

2. The respondent claims that the applicant was em-
ployed in 1992 on the basis of a 40 week year and
was paid an annual salary of $18 228.60 over 52
weeks of the year.

3. The process to be adopted with the implementation
of a new classification structure of the Independent
Schools Administrative and Technical Officers Award
1993 was clearly conveyed to the applicant by letter
of 16 June 1993. (See Appendix One)

4. The applicant has received salary in accordance with
the above mentioned Award and in accordance with
provisions of payment made prior to the implemen-
tation of this Award. Pursuant to Clause 20 – No
Reduction, of the above mentioned Award the appli-
cant has not received a reduction in salary. (See
Appendix Two)”

Prior to my appointment to the Commission, I was an em-
ployee of the Chamber of Commerce and Industry of Western
Australia, and my role was to advise and represent members
of that organisation in industrial matters.

The Respondent says that my involvement, in 1992-93, as a
representative of certain employers both in meetings of a tri-
partite committee (“ISIAC”) and with the Association of
Independent Schools of Western Australia during the negotia-
tions for the Award, the subject of this dispute, was “more
intimate of the facts and the details of it; it goes to the very
nature of what was to transpire and what was to occur when
the Award was made and when it came into place.” It says that
during those negotiations and in consultations with the Union
prior to the Award being made “the parties discussed and de-
termined what was to happen with respect to contracts of
employment that currently existed with the employees, who
at that stage are award free and contractual in terms of the
employees at the time.” The Respondent says that this is knowl-
edge which I would have, which goes beyond just the “prior
knowledge”, which has been considered in cases previously,
and according to the appropriate tests, I should not proceed to
hear and determine this matter because there may be a reason-
able apprehension that I might not bring an impartial or
unprejudiced mind to the matter.

The Respondent tendered copies of Minutes of a number of
meetings of ISIAC, which is made up of representatives of
the Union, the Catholic Education Office of Western Australia
and the Association of Independent Schools of Western Aus-
tralia (Exhibit 1). I attended a number of those meetings
representing the members of the Chamber of Commerce and
Industry of Western Australia which was an Associate Mem-
ber of ISIAC. The Minutes demonstrate that I attended some
of the meetings for which Minutes have been submitted but
not all of them. One meeting’s Minutes records my apologies
for my non attendance and two of the Minutes contain com-
ment on my part. Mr Jensen for the Respondent said that the
Minutes were tendered merely for the purpose of demonstrat-
ing what the Respondent said was my role at those meetings
and referred, in particular, to the Minutes of 4 March 1993
where there is record that “Mrs Scott said that she would con-
tact her members and would be ready to put forward a proposal
early next week.”

I understand the Respondent to be saying that such involve-
ment in the process which preceded the making of the Award

would have given me knowledge of the parties’ intentions re-
garding a matter which the Commission is being asked to
determine.

On the other hand, the Applicant says that the involvement
in, and the knowledge of what occurred before, the making of
the Award is akin to the circumstances in Re The Honourable
Mr Deputy President, Colin George Polites and Another; ex
Parte The Hoyts Corporation Pty Limited and Others and does
not constitute grounds for a member of a court or tribunal
being disqualified from dealing with such a matter.

In respect of the second ground for the Respondent’s appli-
cation that it relates to my being “potentially a witness for
either the Applicant or the Respondent in these proceedings”,
I note that this application does not state that the Commission
is to be called but is merely a potential witness. It is my un-
derstanding of this submission, although it is not entirely clear,
that this point relates to the issue of perceived bias, in that it is
my purported knowledge of the discussions which preceded
the making of the Award, as those discussions relate to the
intention of the parties as to how the Award would impact on
contracts of employment, which might cause me to be a po-
tential witness.

I have considered the submissions made by the parties. I
note the decision of the Full Court of the High Court in Polites
(op cit) and in particular the decision of Brennan, Gaudron
and McHugh JJ which refers to the appropriate tests for a
member of a court or tribunal to not sit to hear a case where
there is a claim that in all the circumstances the parties or the
public might entertain a reasonable apprehension that he or
she might not bring an impartial and unprejudiced mind to
the resolution of the matter. This decision expressed caution
in applying the relevant tests. Their Honours referred to the
particular qualifications of members of tribunals, and say—

“Again, the test in Livesey cannot be pressed too far when
the qualifications for membership of the tribunal are such
that the members are likely to have some prior knowl-
edge of the circumstances which give rise to the issues
for determination or to have formed an attitude about the
way in which such issues should be determined or the
tribunal’s powers exercised. Qualifications for member-
ship cannot disqualify a member from sitting.”

There are no qualifications for membership of this Com-
mission expressed within the Industrial Relations Act, 1979.
However, I think it is fair to say that as a matter of practice
members of the Commission tend to be appointed from those
who have had involvement within the field of industrial rela-
tions including those who have advised and represented
employers and those who have advised and represented un-
ions in the making of awards. In Polites, (op cit) it is said at
paragraph 10 that “a prior relationship of legal adviser and
client does not generally disqualify the former adviser, on
becoming a member of a tribunal (or of a court, as for that
matter), from sitting in proceedings before that tribunal (or
court) to which the former client is a party. Of course, if the
correctness or appropriateness of advice given to the client is
a live issue for determination by the tribunal (or court), the
erstwhile legal adviser should not sit. … Much depends on
the nature of his or her relationship with the client, the ambit
of the advice given and the issues falling for determination.”

This matter relates to a particular contract of employment
and the application of the terms of the Award. If there is any
question relating to the intentions of the parties for the pur-
poses of an Award interpretation as part of this process, then
nothing of a particular nature has been put to me which would
lead me to believe that any involvement I had during the mak-
ing of the Award is likely to cause any difficulty in the
application of the tests set out in Livesey v NSW Bar Associa-
tion ((1983) 151 CLR 288) and in Polites (op cit) in respect of
perceived bias. It is merely said by the Respondent that be-
cause I was involved, I should not sit.  Based on the limited
nature of the information before me, it would seem that this
matter may involve an interpretation of the Award and find-
ings as to the Applicant’s contract of employment at the time
the Award issued. I can only surmise from the broad submis-
sions made that one of the parties to this matter might say that
there was some understanding between the parties to the Award
about the effect of the application of the new Award on exist-
ing contracts of employment, and that there may now be a
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dispute between the parties to the Award as to that understand-
ing. Further it may be said that the purported understanding
ought be applied to the contractual arrangements between the
parties to this dispute, where that understanding is or is not
reflected in the contract or the Award. If I am correct in this,
then the Commission would first need to consider the rules of
interpretation, whether any evidence of any arrangements
purportedly entered into between the parties to the Award con-
stitutes extrinsic material which ought to be considered in a
proper interpretation of the Award and the contract of service
for the purpose of determining the dispute between these par-
ties. That is a matter of law. Until the information before me
as to the nature of the issue between the parties is more clear,
and not based on supposition on my part, it is very difficult to
come to any conclusion as to the appropriateness or other-
wise of my continuing to deal with this matter.

Based on the information before me, I am unable to con-
clude that there is any good reason why I should not proceed
to deal with this matter, and accordingly, it is to be set down
for hearing and determination.

APPEARANCES: Mr A Gill (of Counsel) appeared on be-
half of the Applicant

Mr M Jensen appeared on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gwendolene Clunies-Ross

and

Mercedes College.
No. 2288 of 1998.

COMMISSIONER P E SCOTT.
12 April 2000.

Order.
WHEREAS this is an application pursuant to Section
29(1)(b)(ii) of the Industrial Relations Act 1979; and

WHEREAS on the 17th day of March 1999 the Commission
convened a conference for the purpose of conciliating between
the parties, however, agreement was not reached; and

WHEREAS the application was set down for hearing and
determination in relation to preliminary matters on the 1st day
of September 1999; and

WHEREAS Reasons for Decision issued on the 15th day of
October 1999 in relation to the preliminary matters; and

WHEREAS the application was set down for hearing and
determination in relation to the substantive matter on the 13th

and 14th days of January 2000; and
WHEREAS on the 12th day of January 2000 the Applicant’s

representative advised the Commission that the parties had
reached an agreement in principle in relation to the applica-
tion; and

WHEREAS on the 6th day of April 2000 the Applicant filed
a Notice of Discontinuance in respect of the application;

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Warren Tunnicliff and Paul Cooper

and

Grove Construction Services Pty Ltd.

No.’s 384 & 461 of 1999.

COMMISSIONER A.R. BEECH
10 April 2000.

Reasons for Decision.
Mr Tunnicliff and Mr Cooper were both employed as la-

bourers by the respondent. They were not offered further work
after each of them completed their work on the John Holland-
Council House site in the central business district. At that time,
Mr Tunnicliff had approximately 12 months’ service. Mr
Cooper had approximately three years’ service. In both cases,
the reason given for them not being offered further work is
that the respondent did not have any particular jobs on upon
which they could be employed. They challenge that reason.
They have suggested that they were not offered further em-
ployment because each of them had been underpaid by the
respondent on the Council House site and had to be back-paid
at the behest of their union. They therefore claim their dis-
missals are unfair and they seek compensation in lieu of
reinstatement.

I am satisfied from the evidence of both Mr Cooper and Mr
Tunnicliff that they were employed as labourers on the basis
that they would move from job to job. As the evidence of Mr
Tunnicliff shows, if there was no work immediately available
following the completion of a particular job, then each of them
would not be employed until that work was available. In the
case of Mr Tunnicliff, this meant that on two occasions dur-
ing his year of employment, he was without work for one
week. In the case of Mr Cooper he had been continuously
employed other than for some absence at Christmas. How-
ever, I find from the evidence of Mr Cooper and from Mr
McGeown that when the respondent did not have work for
Mr Cooper, he was given various odd jobs. For example, he
was employed in Mr McGeown’s garden doing work, demol-
ishing a shed or some gardening work. I accept the evidence
of Mr McGeown that this was work given to Mr Cooper to
“tide him over”.

I also find that both Mr Cooper and Mr Tunnicliff were aware
that the job at the Council House site was winding down. In
particular, I accept the evidence of Mr Tunnicliff that at a time
in approximately December 1998, he understood he would
continue to be employed at the Council House site only on a
daily basis because the work was winding down. I find noth-
ing unfair in Mr Tunnicliff being told on 18 February that
there was no further work for him on the Council House site
and that he was therefore laid off. Mr Tunnicliff followed the
usual procedure in that he then later rang Mr McGeown to see
when the next job was going to start. In the case of Mr Cooper,
when he finished at the Council House site, he was employed
on various odd jobs by the respondent until he too was told
there was no further work available for him.

Mr Cooper and Mr Tunnicliff would be able to show that
their dismissals were unfair if there was indeed other work on
which they could have been employed. The evidence of Mr
Cooper is that at the time in March when he was told there
was no further work available, he was aware that the respond-
ent still had work at Westpoint Star, St Mary’s Scarborough
and on the Leederville overpass. However, he does not know
whether there was work for a labourer, or perhaps two labour-
ers, on those jobs. He only knows that they were sites where
the respondent had some work. Mr Tunnicliff has no knowl-
edge of what work the respondent had when he was told there
was no further work available.

I am unable to find that Mr Cooper’s evidence establishes
that the respondent actually had any work for him and Mr
Tunnicliff when they were told there was no work available.
Mr Cooper’s evidence does not show that there was work avail-
able. Furthermore, I accept entirely the evidence of Mr
McGeown that the work at Westpoint Star and at St Mary’s
Scarborough did not require a person who could only be a
labourer. Rather, the respondent had a need for carpenters and
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concreters and St Mary’s Scarborough required concreters
only. The Leederville overpass job ended. Indeed, Mr
McGeown’s evidence is that the union came to the St Mary’s
Scarborough site and agreed with him that there was no work
for either Mr Tunnicliff or Mr Cooper. I accept that evidence.
It therefore cannot be said that Mr Cooper and Mr Tunnicliff
have shown to the Commission that there was work available
for them. To that extent therefore both their claims fail.

Mr Gill, on behalf of Mr Cooper and Mr Tunnicliff, put a
strong submission that both Mr Cooper and Mr Tunnicliff were
dismissed unfairly because they were denied natural justice.
The submission is that the respondent was under an obliga-
tion to inform both Mr Cooper and Mr Tunnicliff as soon as
the decision was made to make them redundant and discuss
with them alternatives to redundancies or ways that the effect
of the redundancies upon them could be minimised. I agree
with Mr Gill at least to this extent. Given that both Mr Cooper
and Mr Tunnicliff had an expectation that there would be fur-
ther work, it would have been fair for Mr McGeown to have
discussed with them the reasons why the respondent had no
further work. If Mr McGeown had done that, Mr Cooper would
have been able to ask him about the three sites which had
been mentioned. Mr McGeown did not give Mr Cooper that
opportunity nor did he give Mr Tunnicliff that opportunity.

However, on the evidence before the Commission, even if
Mr McGeown had given that opportunity to both Mr Tunnicliff
and Mr Cooper, it could not have made any difference. Nei-
ther Mr Cooper nor Mr Tunnicliff are able to point to any
other work which could have been done, or ways that the ef-
fect of the redundancies upon them could have been minimised.
As the High Court makes clear in Stead v. SGIO (1986) 161
CLR 141 at 145, 6, not every denial of natural justice will
render proceedings unfair. Further, failure to follow a fair pro-
cedure does not of itself render the dismissal unfair, rather, it
is but one factor to be taken into account (Shire of Esperance
v. Mouritz (1991) 71 WAIG 891). Although in some cases the
denial of nature justice may be a most significant matter, I am
not satisfied that it is so in the context of this case, particu-
larly given that both employees were aware of the nature of
their employment and that the Council House job was com-
ing to an end. While they may both have had an expectation
that there would be ongoing work, if in fact there was not
ongoing work sufficient to employ them, the respondent was
left with little choice. On the evidence before the Commis-
sion that is the only conclusion which is open. To that extent,
then, Mr Cooper and Mr Tunnicliff have failed to make out
their claims.

One final matter requires comment. The Commission was
informed that the issue of underpayment, and of redundancy
payments, have been handled privately between the parties.
Both Mr Tunnicliff and Mr Cooper were members of the Con-
struction, Mining and Energy, Timberyards, Sawmills and
Woodworkers Union of Australia – WA Branch. That union
acted on their behalf in relation to the underpayments and the
redundancies. Mr McGeown’s evidence, evidence which is
not in any sense contradicted, is that he was told by the union
that if he paid $1200 into the employees’ redundancy fund
that would settle the matter including the claims of unfair dis-
missal. Mr McGeown’s evidence is that he paid the money in
good faith and on that basis. There is no reason on the evi-
dence to doubt Mr McGeown’s statement. I accept it. I accept
also that there may have been some communication difficul-
ties as between the union, Mr Tunnicliff and Mr Cooper, and
in turn the instructions that they gave to Mr Gill in relation to
their claim of unfair dismissal. This does not imply any criti-
cism of Mr Gill, nor perhaps of Mr Cooper and Mr Tunnicliff.
In the absence of any evidence from the union itself it is hard
to be conclusive regarding the matter. However, if Mr
McGeown, in good faith and with good reason made a pay-
ment he was otherwise reluctant to make on the basis that it
would settle these claims, then he would be entitled to say
that Mr Cooper and Mr Tunnicliff should not now be permit-
ted, as a matter of fairness, and in the public interest of ensuring
that parties to agreements maintain their agreements, to con-
tinue with their claims of unfair dismissal. Mr McGeown did
not specifically argue the respondent’s case in this way and I
therefore do not decide Mr Cooper’s and Mr Tunnicliff’s claims
on this basis. However, if I had reached the conclusion that
Mr Cooper and Mr Tunnicliff had made out their claims, I

might had caused further enquiries to be made of the union in
relation to this matter and given the parties an opportunity to
be heard.

As it is, there is no need for that to happen because, for the
reasons already given, it cannot be said that the evidence be-
fore the Commission shows that Mr Cooper and Mr Tunnicliff
have been unfairly dismissed. An order now issues in each
case dismissing their applications.

Appearances:Mr A. Gill (of counsel) on behalf of both ap-
plicants.

Mr M. McGeown, Director of Grove Construction Services
Pty Ltd on its behalf.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Paul Cooper

and

Grove Construction Services Pty Ltd.

No. 461 of 1999.

10 April 2000.

Order.
HAVING HEARD Mr A. Gill (of counsel) on behalf of the
applicant and Mr M. McGeown on behalf of the respondent,
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act, 1979 hereby orders—

THAT the application is hereby dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Maxwell Raymond Healy

and

The King and I Pty Ltd and
C King and E. King.

No. 1195 of 1999.

COMMISSIONER A.R. BEECH.

5 May 2000.
Reasons for Decision.

Mr Healy, the applicant in this matter, was employed by The
King and I Pty Ltd as a real estate sales representative be-
tween approximately December 1993 and 15 December 1998.
He claims that he has not been allowed by his employer a
benefit, not being a benefit under an award or order, to which
he is entitled under his contract of service. The benefit which
he claims is the relevant commission payable to him upon the
sale of a property known as Amana Valley Farm in York
(“Amana”). The claim is opposed, indeed it may be said that
the claim is strongly opposed.

Request for adjournment
Mr Healy’s application was heard on 13 April 2000. The

Notice of Hearing was sent to the parties on 18 January. On
12 April Mr Healy rang the Commission and requested an
adjournment on the ground that he had lodged an appeal
against a decision of the Commission otherwise constituted
between the same parties which issued on 31 January 2000.
He believed that the hearing of this matter should await the
outcome of the appeal. Mr Healy’s request for an adjourn-
ment was opposed by the respondent. The test in Myers v.
Myers that where the refusal of an adjournment would result
in serious injustice to one party an adjournment should be
granted unless in turn this would mean serious injustice to the
other party is the test that has been adopted in this Commis-
sion: Grovenor Pty Ltd v Buckley (1996) 77 WAIG 303;
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Registrar v Metals and Engineering Workers’ Union—West-
ern Australia and Others (1993) 73 WAIG 557 at 560. The
Commission refused the adjournment because the issue in this
matter is whether Mr Healy is entitled to a commission fol-
lowing the sale of Amana. The decision of the Commission
against which Mr Healy now appeals is a decision on the ba-
sis of the calculation of commissions. That latter issue only
becomes relevant to the issue in this matter if Mr Healy is
entitled to a commission. The lodging of the appeal therefore
does not affect the issue of whether Mr Healy is entitled to a
commission following the sale of Amana. Mr Healy will suf-
fer no serious injustice if his claim is now determined by the
Commission. The respondent will, in my view, suffer the seri-
ous injustice which follows when a claim against a respondent
is delayed or when, the respondent has necessarily prepared
for the hearing and the hearing is adjourned at short notice.
Therefore the adjournment was refused.

I add that to the extent that Mr Healy sought an adjourn-
ment also for the reason that he had forgotten about the hearing
date, as he mentioned in passing during the hearing and as he,
according to the written response opposing the adjournment,
told Mr Heldsinger, an adjournment on that basis is not justi-
fied.

The Merit of the Application
The claim is against both The King and I Pty Ltd and the

natural persons C. King & E. King. I find on the evidence that
Mr Healy was an employee of the company only. That com-
pany trades as LJ Hooker Midland. Although the correct
identity of Mr Healy’s employer does not appear to be a mat-
ter of controversy, it is necessary, in my view, to make that
formal finding. I will refer to The King and I Pty Ltd as the
respondent.

The relevant terms and conditions of Mr Healy’s employ-
ment are set out in a document which is labelled “Workplace
Agreement” but which is nothing more than a document set-
ting out the terms of the contract of employment. The document
is not a workplace agreement for the purposes of the Workplace
Agreements Act, 1993. The term of the contract upon which
Mr Healy relies is paragraph 2.5.3(d) as follows—

“Conjunctional sales of listings acquired by canvassing
specified areas will entitle the sales person to commis-
sion at the rate of 50% of the gross office commission
received.”

Mr Healy’s claim is not without its complications, as he
himself might admit. In relation to Amana, he was neither the
listing agent, nor the selling agent. Those two facts would
ordinarily make it difficult for a real estate salesperson to say
that he or she was entitled to a commission following the sale
of a property. However, because the parties signed a docu-
ment which sets out the basis upon which Mr Healy would be
remunerated, whether or not Mr Healy has a valid claim will
depend upon the terms of the “Workplace Agreement”. Those
terms may mean that Mr Healy’s entitlement to commission
does not necessarily depend upon whether he was either the
listing or the selling agent or both. A sales representative’s
entitlement to remuneration is provided for in clause 2.5 of
the “Workplace Agreement” which states—

“2.5 REMUNERATION
*ENTITLEMENT TO COMMISSION IS ONLY BY
WAY OF PHYSICAL INSPECTION OF THE PROP-
ERTY WITH THE PURCHASER …”

There is no provision of the “Workplace Agreement” which
explicitly states that entitlement to commission will only be
where the agent is either a listing agent, or selling agent, or
both and Mr Healy’s argument is relatively straightforward:
the sale of the Amana property was integral to the sale of an-
other property known as the Rocky Gully property. Mr Healy
was the listing representative for the Rocky Gully property.
The vendor of the Rocky Gully property would only sell if he
could buy Amana. The fact of the relationship between the
two sales means that he, as the listing agent for Rocky Gully,
is entitled to be paid the appropriate commission based upon
the overall sale of both properties.

The argument of the Respondent is similarly straightfor-
ward: Amana is a separate property unrelated to Rocky Gully.
Although there was a relationship between the two sales, the
sale of Amana was of itself a totally separate exercise in which
Mr Healy played no part. They were separate transactions.

Therefore, Mr Healy is not entitled to a commission on the
Amana sale.

Mr Healy only has an entitlement if he is able to show on
these facts that his contract of employment entitled him to a
commission. There are really two parts to Mr Healy’s argu-
ment. The first part is his argument that in accordance with
2.5.3(d) Amana was a conjunctional sale. A conjunctional sale
is not defined within the “Workplace Agreement”. However,
as Mr Healy conceded, a conjunctional sale is one where two
representatives, either within the same sales office, or in two
different sales offices, deal jointly with the sale of a property.
Mr Healy argues that those two circumstances may not be the
only circumstances where there can be a conjunctional sale.
However, there is nothing in the evidence before this Com-
mission which could permit the conclusion that a conjunctional
sale within the terms of the “Workplace Agreement” occurs
where there are two separate properties sold and a sales repre-
sentative is neither the listing nor selling representative for
one of the properties.

Even if that conclusion is incorrect, the wording of para-
graph 2.5.3(d) is to be read as a whole so that the sale of
Amana must not just be a conjunctional sale, it must be a
“conjunctional sale of a listing acquired by canvassing speci-
fied areas …”. On the evidence, Amana was not a listing
“acquired” by Mr Healy by canvassing specified areas. I am
not persuaded that paragraph 2.5.3(d) supports Mr Healy as
he would wish it to. In any event, clause 3.3 of the “Workplace
Agreement” provides—

“3.3 CONJUNCTIONALS
No conjunctional will be granted by a sales person with-
out the consent of management.”

That wording suggests that a conjunctional sale is to be
“granted” by a sales person, not merely claimed by another.
Further, it needs the consent of management. The evidence
could not be more plain that management, that is Mr King,
did not consent to a conjunctional arrangement involving
Amana. Indeed, Mr King’s evidence is that he regarded Amana
as being entirely a separate transaction.

On the evidence therefore, it cannot be said that Mr Healy
has shown that 2.5.3(d) creates an entitlement to the commis-
sion he claims relating to the sale of Amana.

The second part of Mr Healy’s argument is that he did physi-
cally inspect Amana with the purchaser as is required in the
opening words of clause 2.5. The physical inspection Mr Healy
refers to is an occasion when the eventual purchaser, Mr
Anderson, with Mr King in one car, and Mr Healy and an-
other person in a second car, had driven to Amana. Both cars
had travelled 200 metres into the property to some sheds,
turned around and then left the property.

Mr King’s evidence is that, in the circumstances, that can
hardly be deemed to be a “physical inspection of the property
with the purchaser” and I agree with his conclusion. I accept
Mr King’s evidence that the circumstances of that visit to
Amana on that occasion was accidental. The four persons had
previously visited the Rocky Gully property and stayed over-
night in Mount Barker. They divided into the two cars for the
drive back to Perth. Mr King was in the car with Mr Anderson.
Mr King’s evidence is that near Williams, Mr Anderson sug-
gested that they drive via York to see some properties. I also
accept Mr King’s evidence that Mr Anderson’s suggestion was
not to see Amana in particular, but to see a number of proper-
ties in the area. Mr Healy would have been unaware of Mr
Anderson’s intentions.

I conclude that this visit was initiated by Mr Anderson. Mr
Healy was present almost by accident. If Mr Anderson in-
spected the property with anyone, that person was Mr King.
That visit is in marked contrast, for example, to the visit to
Amana Mr Healy arranged with Mr and Mrs Marriott and to
which Mr Healy referred. On that occasion, Mr Healy organ-
ised for Mr and Mrs Marriott to visit Amana and another
property. It was at his instigation and there was a physical
inspection. If that visit is used as an example of what is re-
quired, then a “physical inspection of the property with the
purchaser” in the sense envisaged by the “Workplace Agree-
ment” requires a far greater sense of purpose to the visit by
Mr Healy than is evident in the visit to Amana in the two
vehicles at the instigation of Mr Anderson, without any in-
volvement of Mr Healy.
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Even if that conclusion is incorrect and it could be said that
this visit did constitute a physical inspection of the property
by Mr Healy with the purchaser as envisaged within the terms
of the “Workplace Agreement”, which it does not, Mr Healy’s
entitlement to commission would still need to come from
clause 2.5.3(d). For the reasons given earlier it cannot be said
that Mr Healy has shown that 2.5.3(d) creates an entitlement
to the commission he claims relating to the sale of Amana.
That is, it cannot be said that Mr Healy has an entitlement
under the “Workplace Agreement” to a commission on the
sale of Amana.

For these reasons Mr Healy’s claim will be dismissed.
The respondent foreshadowed that it would make a claim

for costs. This claim was not pursued in the course of the
hearing and I pass no further comment on it other than it would
be necessary for the respondent to prove that this case was
exceptional in the sense envisaged by the Full Bench in Brailey
v Mendex Pty Ltd t/a Mair & Co (1992) 73 WAIG 26 at 27
and I am not presently of the view that it is. Nevertheless, in
fairness to the respondent, a liberty to apply on this claim
exercisable within seven days of the date of the Order is re-
served to the respondent.

Appearances: Mr M.R. Healy on his own behalf as the ap-
plicant.

Mr D. Heldsinger (of counsel) on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Maxwell Raymond Healy

and

The King and I Pty Ltd; C King and E. King.

No. 1195 of 1999.

5 May 2000.
Order.

HAVING heard Mr M.R. Healy on behalf of himself as the
applicant and Mr D. Heldsinger (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

1. THAT the application be dismissed;
2. THAT liberty be reserved to the respondent for seven

days from the date of this Order to apply to the Com-
mission for an Order in respect of costs.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Graeme Frederick Hulm

and

Western Pacific Holding Pty Ltd
t/as Westpoint Star.

No.197 of 1999.

COMMISSIONER J F GREGOR.

3 February 2000.

Reasons for Decision.
THE COMMISSIONER: On the 12 February 1999, Graeme
Frederick Hulm (the applicant), applied to the Commission
for orders pursuant to Section 29 (1)(b)(i) and Section 29
(1)(b)(ii) of the Industrial Relations Act 1979 (the Act), on
the grounds that he had been unfairly dismissed from em-
ployment with Western Pacific Holdings Pty Ltd trading as
Westpoint Star (the respondent). The applicant also claimed
he was entitled to benefits under the contract of employment
due at the date of dismissal.

The applicant says, at the time of termination he was enti-
tled to two (2) weeks additional pay by virtue of a term of
contract between him and the respondent made during the
course of their dealings, when provision was made that the
applicant be entitled to four (4) weeks notice or pay in lieu
thereof. It was argued that the employment of the applicant at
the premises of Westpoint Star was one of a number of en-
gagements with the respondent which were continuous. There
had been two previous occasions on which a contract of em-
ployment had been reduced to writing (Exhibit T1) and (Exhibit
T2). On the first occasion the applicant was employed by a
company in the respondent’s Group of companies, in the po-
sition of Manager, New Vehicles. On the second he was
employed as a Dealer Operator. It was the applicant’s evi-
dence that the contract he entered into at that time provided
for four (4) weeks notice of termination or salary in lieu of
notice. A similar contract was entered into with him for an-
other position in the Group at Diesel Motors in Bentley.

The applicant told the Commission that the principal of the
respondent’s Group, Mr Goldie, had discussed an opportu-
nity for him to work at Midland Toyota. He had previously
been employed for many years in the industry and at the time
was running his own business. He accepted the position as
New Car Manager of Midland Toyota. In August he had been
asked to take over the Used Car Department of the Midland
property due to its poor sales performance, but he was not
keen to do so.

After working at Diesel Motors he was officially appointed
the Dealer Operator of Westpoint Star, a new dealership cre-
ated to sell Mercedes Benz, Lotus, Aston Martin and Kia
passenger vehicles. The dealership was also to sell Mercedes
Benz and Kia commercial vehicles up to 4.5 tonne and oper-
ate service and spare parts departments. By developing an
effective, “cost effective advertising and customer awareness
campaign, rigorous customer monitoring and follow-up pro-
grams”, the applicant was to focus on raising profile and
customer awareness of Westpoint Star. The employment con-
tract for the new position was made on 12 May 1999 (Exhibit
T3). The remuneration package did not contain provisions
relating to notice but it contained detailed arrangements con-
cerning salary and other matters.

The applicant claimed before he was appointed to Westpoint
Star, there had been no criticism of his performance. He had
moved from Midland Toyota to Diesel Motors as a promotion
from one dealership to another. He eventually took up the
position in the last week of May 1998. The facilities at the
yard of the new property had not been completed, builders
were still on the site and there was little signage. The appli-
cant said he worked under difficulties, not the least being, he
had arrived at a brand new dealership which was still incom-
plete. He had to enter into competition with a business that
had been selling Mercedes Benz for forty years, on a business
plan that had been drawn up before he took up the position of
Dealer Operator.

The applicant said although he had been in sales and man-
agement for some time, he had not actually been a general
manager or a Dealer Operator. He was given no specific train-
ing by the respondent before he took up the position. In June
1998 he was approached by the Chief Executive Officer of
the respondent Mr Fiddes (the CEO) who discussed with him
the potential that he go back to Midland Toyota to run the
New Vehicle Department because the dealership was in some
sort of crisis. After discussions with others he decided against
doing so. He denied that at the meeting where the redeploy-
ment was discussed, that any complaints had been made about
his performance at Westpoint Star. He did not recollect that he
had been given a ‘last chance’ to improve his performance at
Westpoint Star. The applicant gave evidence of various con-
versations he claims he had with the CEO concerning the
operations at Westpoint Star. He recalled making a note (Ex-
hibit T5) that the reason that the CEO wanted him to go to
Midland was because of his record there, not because he was
not wanted at Westpoint Star.

As the CEO became more involved with Westpoint Star, the
applicant felt he was gradually losing control over what was
happening. The official opening of the Westpoint Star premises
was an example. The opening was a large function appropri-
ate in the circumstances. After it, he had received a
congratulatory memo from the CEO, but there was criticism
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contained in the memo as well. He did not accept it because it
was incorrect. He recalled that he had been required to pre-
pare a budget for Westpoint Star but received virtually no
assistance, apart from a person he believed to be an account-
ant, who made a small input. After the budget had been
submitted, Mr Goldie had indicated that there were areas in it
which were not acceptable. The applicant says he never saw
the budget again. There were increases to the staff of the deal-
ership including the appointment of a Sales Manager which
he did not request. In December 1998 he was again approached
by the CEO to have a discussion. He was told that his position
was not in jeopardy. The applicant says he had raised the ques-
tion of his concerns about the budget on a number of occasions,
both verbally and in memos to the CEO (Exhibit T7).

The applicant conceded that financial statements revealed a
loss of over a quarter of a million dollars ($250,000) in three
months (Exhibit T8). He was also told by the CEO the busi-
ness could not afford to sustain such losses. It was his
responsibility to achieve the profit set out in the business plan
(Exhibit T8). The applicant made a number of attempts to get
help with the business plan but had been unsuccessful in do-
ing so. On 27 January 1999, the CEO presented him with a
letter that his services were no longer required (Exhibit T9).
Apart from the CEO making an analogy that as a coach of the
team he had not done his job, there was no discussion about
reasons for his dismissal. He was not asked to explain any of
the events or any of the performance figures, the whole dis-
cussion took two or three minutes.

The applicant insisted he had continually raised concerns
about the dealership. His original charter was to run it as a
totally different operation to the other Mercedes Benz dealer-
ship in Perth but this was later changed so both the dealerships
were virtually running in tandem, doing the same things. The
applicant thought that the dealership was unbalanced because
it was weighted towards the top end of the market but it car-
ried a line of Kia vehicles which were at the bottom, this made
the marketing extremely difficult. There were problems too
with Lotus and Aston Martin, particularly with working rela-
tionships with the franchise holder.

In cross-examination the applicant admitted that the arrange-
ments he entered into with Midland Toyota and Diesel Motors
were with separate and distinct employers. The applicant was
paid a weekly retainer, he admitted he was the officer respon-
sible for the proper operation of the business, reporting to the
CEO. There was a staff of around twenty people. It was his
responsibility to achieve the budget and he was obliged to
ensure that the dealership performed to the standard set by his
superiors. He knew in April 1998 the sales he had to achieve,
the budgets were already established when he entered the busi-
ness. There was a business plan and he was involved in the
original drafting. He denied that he had been given any real
assistance. This was because the people sent to assist him were
confused about what was expected of them.

The applicant had operated his own business for fifteen (15)
years quite successfully. He managed budgets while he worked
at Midland Toyota. His position at Westpoint Star was not a
completely new experience to him, it was a step-up from the
position that he had at Midland Toyota but a significant step.
There were various guidelines and time frames set for the ap-
plicant and other managers in the budget documents for 1998/
99. While he conceded the business was not profitable, he
believes the figures in the financial statements were incorrect.
Some costs were overstated, this made the losses worse than
they really were. Whether the losses were severe was a sub-
jective judgment. He accepted he was responsible to generate
a good profit for his employer.

The applicant disagreed with the suggestion that the CEO
expressed disenchantment with his performance. He insisted
that the letter from the CEO complaining about his perform-
ance was ‘out of the blue’, was based on untrue information
and misinformation. His position may have been under the
spotlight but it was not under review, at least he did not con-
sider it to be. The CEO gave him no help nor did he supply
proper qualified accounting staff. The accountant who drew
up the financial statements made mistakes every month. He
had nothing in writing telling him that his job was in jeop-
ardy. Ultimately, the applicant acknowledged that his
continuance in the position was based upon his ability to turn
the business around. He did not believe he had failed. It was

not as profitable as the business plan as set out but it was
improving, even though there was still a large loss. The appli-
cant denied that when he was dismissed that he swore at the
CEO, his conduct was exemplary in the circumstances.

The Commission also heard evidence on behalf of the ap-
plicant from Mr Gary Brian Fresle. He had worked with the
applicant and confirmed the evidence of the applicant con-
cerning the lack of signage. He was able to tell the Commission
how the applicant managed his sales team and his require-
ments for follow-up of leads and advertising.

The preceding recitation sufficiently summarises the evi-
dence presented on behalf of the applicant. Paul William Fiddes
is the Chief Executive Officer (CEO) of the respondent and
has been since 1998. He is a qualified accountant with experi-
ence in the tourism industry and hotel management. Prior to
joining the respondent he operated a management consultancy
company which employed a number of consultants and gave
advice to small and large companies, mainly based in Perth.
He is responsible for the production of business plans in the
Group and supervised the preparation of the business plan for
the respondent’s new business at Westpoint Star. He provided
the applicant with a qualified Chartered Accountant to assist
in analysis of figures and later a qualified Master of Business
Administration Graduate to work along side him and his man-
agement team to produce the business plan (Exhibit C1).

The CEO compared the effort of the applicant in producing
a business plan with the plan produced after the initial plan
was rejected by the Chairman. The respondent set achievable
targets for the applicant to meet. There were problems with
the applicant’s methods of operation, particularly with spe-
cial promotions and in the opening of the Dealership. The
CEO formed the opinion that the applicant seemed to spend
an inordinate amount of time on telephones rather than being
in the dealership talking to customers. These matters were
drawn to his attention because it was important that he change
his methods of operation. This became important because the
supplier of vehicles was raising questions about the number
of sales.

To assist, the respondent arranged for the Regional Man-
ager of Mercedes Benz in New South Wales to come to Western
Australia and provide training sessions for sales staff. Funda-
mentally though, the CEO was concerned that the applicant
was not displaying the type of leadership the respondent re-
quired of him. He was spending a lot of time in the office
rather than driving the sales team and implementing the sales
success system. Every effort was made to assist him. There
were discussions designed to let him know that the respond-
ent required vastly improved performance against the budget
and the business plan. The applicant was advised of the situa-
tion in writing (Exhibit C6).

By the month of July 1998, the sales figures were an abso-
lute disaster. These were discussed. August showed a better
result but it needed to. The CEO said that he visited the deal-
ership on a number of occasions to provide assistance. There
was a memo written on 9 November 1998 (Exhibit T8) report-
ing a large loss. The applicant was told by the memo that
future trading losses would be regarded as a breach of his
primary responsibility to the business. The intention was to
make it clear to the applicant that if there were further losses
it would be regarded as a significant breach, which would
result in his services being terminated. There was no option to
relocate the applicant elsewhere in the Goup because he had
declined to accept a transfer. The CEO said that in November
1998, there was no real consideration of termination, merely
a statement that the business needed to become profitable.
This changed at a Board meeting in January 1999, when the
performance of the dealership was discussed. It was resolved
that the Board could no longer continue to accept the results
and the CEO was directed to remedy the situation by replac-
ing the applicant.

The CEO had the Accounting staff prepare a letter with ter-
mination details and went to the dealership to discuss the
position with the applicant. It was the CEO’s intention to ex-
plain in detail the problems the Board had and get a response
before a final decision to terminate was made. He wanted to
discuss the matter and tried to do so, in what he described in a
dignified manner. The respondent felt it had given the appli-
cant chances to improve. There had been counseling and
support. The meeting on 27 January 1999 was to enable the
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applicant, as he had done previously, to convince the CEO he
should be given another chance. However, according to the
CEO, the applicant erupted when the Board’s position was
put to him. The applicant responded by saying ‘he….. did not
give a F!?@#, and I hope this F!?@# place goes broke’

The preceding summary of the examination in chief of the
CEO, adequately describes the respondent’s contentions.

Before I discuss the law to be applied, I need to make find-
ings on the witness evidence. I had the opportunity of
observing the applicant over a long period in the witness box,
both in examination in chief and under cross-examination. I
have also had the opportunity to review his diary (Exhibit T5).
This diary by contemporaneous notes confirms a number of
the propositions that the applicant advanced in his evidence. I
will have more to say about those later. I mention them now
because the contemporaneous notes indicate that the evidence
that the witness gave was truthful from his point of view and
I have no reason to doubt that he has told the Commission
anything other than what he believes to be the truth in the
matter.

I have also heard from the main witness for the respondent,
the CEO in similar circumstances. Much of what he said to
the Commission is supported by documents. There is no rea-
son to conclude that he has told the Commission, based on his
recollection supported by the documentary evidence, anything
other than what he believes the truth on the matter. The par-
ties draw different conclusions from the same set of facts, and
it is to these conclusions I will turn my attention and apply
the facts to law.

It is for the applicant to establish that the dismissal was in
all the circumstances unfair. The test for ascertaining whether
a dismissal is harsh, oppressive or unfair is that outlined by
the Industrial Appeal Court in Undercliff Nursing Home v.
Federated Miscellaneous Workers Union of Australia (1985)
65 WAIG 385. The question to be answered is whether the
right of the employer to terminate the employment has been
exercised so harshly or oppressively or unfairly against the
applicant as to amount to an abuse of the right. A dismissal
for a valid reason within the meaning of the Act may still be
unfair if, for example, it is effected in a manner which is un-
fair but if the employment has been terminated in a manner
which is procedurally irregular that will not of itself necessar-
ily mean the dismissal is unfair (see Shire of Esperance v.
Mouritz (1991) 71 WAIG 891 and also Byrne v. Australian
Airlines (1995) 65 IR 32). In Shire of Esperance v. Mouritz,
Kennedy J also observed that whether an employer in bring-
ing about a dismissal adopted procedures which were fair to
the employee, is but an element in determining whether the
dismissal was harsh or unjust.

The applicant had a long term relationship with the respond-
ent working for various companies within the Group. I do not
say in the context that there is continuity of employment with
those other companies. It is said in the context that the re-
spondent knew the applicant and thought he was capable of
acting as a Dealer Operator in a new dealership to sell Mercedes
Benz motor vehicles. The respondent had experience of the
applicant’s work in it’s Midland operation and for a short term
at Diesel Motors. It was convinced that he was the person
who could start the new dealership, get it up and running and
make a profit in accordance with the business plan which had
been produced with his input.

It was conceded that when the applicant first started to work
there was still building work going on and the official open-
ing had not taken place. It was the respondent’s contention
that nevertheless, the business was a going concern and the
applicant should have been able to meet the performance re-
quirements. He was in the position for three months. During
that period there was constant reviews of his work and the
Board of the respondent gradually came to the conclusion that
the applicant may not be the right person for the position of
Dealer Operator. This conclusion was developed on the basis
of performance of the dealership. The perceptions that there
were difficulties were raised with the applicant. Through the
CEO the Board talked to him about a transfer which he re-
fused and he was left at the dealership on the basis of a second
chance. There was business plan and even though there were
arguments during the proceedings about the efficacy of that
plan, there was nevertheless, a plan approved by the Board.

During the period in which he operated the dealership, the
applicant had assistance given to him in various ways. There
were a number of communications between the applicant and
the CEO.

The applicant recorded a number of comments concerning
the CEO in his diary. On record noted the applicant’s low
opinion of the CEO, particularly based on his short time in-
volved in motor sales. He was not impressed with the CEO’s
skills and regarded him as inexperienced. This perception by
the applicant may well have affected his responses to the sug-
gestions made by the CEO to change how he ran the dealership
and I find that to be the case. I reject the applicant’s conten-
tion that the documentation concerning the profit performance
was incorrect. The financial documents reveal that there was a
substantial loss during the period during which the applicant
was the Dealer Operator. In these circumstances, the respond-
ent is entitled to take action to protect its business interest. It
did so by the Board reaching the conclusion that something
would have to be done about the leadership of its new Dealer-
ship. It instructed the CEO to deal with the matter by trying to
discuss the issues through with the applicant. I accept evi-
dence of the CEO that if the applicant had have been able to
demonstrate to him that he was worthy of a last chance, then
the CEO had the authority to allow him to continue. However,
the applicant did not respond in a way which may have led to
that outcome. It is clear that when he was confronted by the
CEO that his response was bitter. The meeting finished before
the CEO was able to canvas the issues with the applicant in
the way he intended.

The applicant had been given every opportunity to improve
his performance. Even though the situation in which he found
himself was not perfect by any means; the business was new,
the buildings were not available for complete occupation when
the applicant took over, there was nevertheless, enough time,
warning and support given to the applicant by the respondent
which should have enabled him to reach the desired perform-
ance standards.

The respondent was entitled to dismiss the applicant but the
circumstances are not such, which would attract a summary
dismissal. There was no sufficient notice given in my view. It
is not sufficient to say, in the absence of a contractual require-
ment, that it was the custom and practice in the respondent’s
organization to pay a weeks notice and in this case they paid
two. If one applies the criteria in Tarozzi v WA Italian Club
(Inc) 71 WAIG 2499 (FB), then the applicant should have re-
ceived more notice. He was in a senior position. He had been
employed with the Group for a substantial period of time and
in the circumstances it is appropriate to imply a longer period
of notice than was received. In the circumstances, six weeks
notice should have been paid. The applicant has been paid
two weeks and an Order will issue that the respondent pay the
applicant a further month’s pay in lieu of notice.

Order will issue that the application for unfair dismissal will
be dismissed but the applicant should have been given appro-
priate notice. He was not and the respondent will be required
to pay the applicant a further one month’s salary. The Com-
mission is unable to precisely determine the amount which
should be included in an Order and the parties are directed to
have discussions and advise the Commission of the quantum
which should appear in Minutes of proposed Order. If the
parties are unable to reach agreement, the matter will be listed
for the Commission to hear further submissions.

Appearances: Mr K Trainer appeared for the applicant
Mr A Curlewis of Counsel and later Mr M Jensen appeared

for the respondent.
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WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Graeme Frederick Hulm

and

Western Pacific Holdings Pty Ltd
T/a Westpoint Star.

No. 197 of 1999.

COMMISSIONER J F GREGOR.

20 April 2000.

Order.
WHEREAS on 12 February 1999, Graeme Frederick Hulm
applied to the Commission for an order pursuant to Section
29 of the Industrial Relations Act 1979; and

WHEREAS on 20 April 1999, 12 July 1999 and 3 Decem-
ber 1999 the Commission conducted various proceedings
involving the parties and on 3 February 2000 issued Reasons
for Decision in the matter; and

WHEREAS on 11 April 2000, the Commission was advised
that the parties agreed that an order to give effect to the deci-
sion of the Commission should provide that the respondent
pay the applicant $4,817.68.

NOW THEREFORE, the Commission, having heard Mr K
Trainer on behalf of the applicant and Mr A Curlewis (of Coun-
sel) and later Mr M Jenson on behalf of the respondent,
pursuant to the powers vested in it under the Industrial Rela-
tions Act 1979, hereby orders—

1) THAT the respondent did not act unfairly when it
terminated the contract of employment of the appli-
cant.

2) THAT the termination of employment should have
been made by the respondent providing six weeks
notice.

3) THAT the respondent, having paid the applicant two
weeks notice, pay a further 4 weeks pay in the sum
of $4,817.68.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Herman Albert Humphries

and

Gnulla Aboriginal Employment Corporation.

No. 806 of 1999.

COMMISSIONER J F GREGOR.

12 April 2000.

Reasons for Decision.
On 8 June 1999, Herman Albert Humphries (the applicant)
applied to the Commission for orders pursuant to Section 29
of the Industrial Relations Act 1979 (the Act) on the grounds
that he had been harshly and unfairly dismissed from employ-
ment at Gnulla Aboriginal Employment Corporation, whose
business operations were taken over by KEEDAC on 13 May
1999.

The story advanced by the applicant in support of the con-
tention that he was unfairly dismissed changed after the
application was filed on 7 June 1999. In the application the
applicant claims that he was released from gaol and was told
by supervisors that he had been dismissed. The discussion
became heated because he was not given an explanation. He
says he was verbally abused for allegedly making derogatory
comments about a female project officer and a supervisor. The
next day members of KEEDAC committee met and on the
information supplied to them he was officially dismissed.

The applicant commenced work with the respondent 3 or 4
years prior to 1999. The employer is part of a community

development employment project, known as KEEDAC. The
work involved cutting wood and mowing lawns. The appli-
cant told the Commission he had been sent to gaol. When he
came out he applied for 2 days sick leave. He thought every-
one was entitled to make such a claim. When he rang the
respondent he was abused by KEEDAC supervisor, Lester
Bennell, and in response, abused him back. Next thing he knew,
the Executive Committee had met and his son, a Committee
Member, had been given a letter which advised that he had
been dismissed. There was no opportunity given to speak at
the meeting. The applicant claimed that the supervisor abused
him and other workers at the work place. He admitted that
when he was abused, he abused back. After the telephone con-
versation with Lester Burnnell, he received a letter confirming
his dismissal. The letter, formal parts omitted, is in the
following terms—

“Today all Executive Committee Members of Gnulla
Employment Centre met on behalf of KEEDAC to table a
letter of complaint about your action on the 27th of April,
1999 when you drove the Gnulla Work Vehicle from White
Street to Falls Street around 1.10 p.m. As you know no-
body is to drive the Work Vehicles without a Driver’s
Licence. Lester (Supervisor) witnessed this incident and
has brought it to our attention.
Also letters of complaint about your verbal abuse on the
12th of April, 1999 towards Lester and Erica McGuire
was tabled and discussed.
According to “WORKRULES FOR KEEDAC CDEP PAR-
TICIPANTS” which each Executive had a copy of, there
are a number of rules that you did not go by.

1.1 No work, No Pay.
7.7 The Supervisor must authorize the use of tools,

equipment and VEHICLES.
9.9 No employee is to offer VERBAL ABUSE to other

employees or members of the public during CDEP
work time.

1.11 CDEP employees are to be in attendance for work
at the times set and sign all appropriate timesheets
and documents.

It was a unanimous decision by all the Executive
Committee Members that they support the decision by
the Supervisor Lester to dismiss you as a participant off
our schedule in Brookton.”

(Exhibit P1)
In summary the applicant’s position is that he had been

abused by his supervisor and he abused him back. Allegations
had been made about him driving a motor vehicle when he
was unlicenced to do so. He admitted this, but contends that
other persons who were unlicenced also drove the vehicle. He
never assaulted anyone in the work place nor had he breached
KEEDAC rules concerning sick leave.

The Commission heard evidence from 4 witnesses on be-
half of the applicant. Chris Bennell who is a participant in
KEEDAC, said Lester Bennell is his uncle, Lester often swore
at the participants, particularly when they argued with him.
Evidence was taken from Mr Ryan Herman Humphries, who
is the applicant’s son. Mr Humphries is an Aboriginal Indig-
enous Education Officer at Brookton District High School.
He worked for the respondent and is an Executive Committee
member. In October 1999, a meeting was called to discuss the
dismissal of his father, however, when he arrived the meeting
had already been held and a letter was given to him for trans-
mission to his father. He had no opportunity to take part in
any discussions relating to his father prior to the Executive
Committee deciding to dismiss. Mr Humphries also had ex-
perience with working with Mr Lester Bennell who, he said,
swore at people. On one occasion the language he used to a
group of people was foul and abusive. Evidence was also taken
from the daughter of the applicant, Sharah Humphries. Ms
Humphries said she was a witness to a telephone call on 12
May 1999, when her father rang the respondent. She says the
telephone was answered by Lester Bennell and he started
swearing at her father. She said she heard the conversation on
a speaker. Her father merely asked if he was still ‘…on Gnulla’
and Mr Bennell had told him he was not. When her father
asked why, he was told because he had been in gaol for the
last two weeks. Bennell continued swearing at her father. Her



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.1958

father did not swear back. The telephone call ended with Mr
Bennell hanging the telephone up. Ms Humphries then left
the house and did not hear any other telephone conversations.

The final witness for the applicant was Shan Maree Haydon
who is the partner of the applicant. She gave evidence that Mr
Lester Bennell was arrogant and demanding of workers and
abusive to her. Mr Bennell had approached her and asked her
to intervene with the applicant, to get him to apologise to
Bennell and Erica McGuire, she declined to do so. She thought
that Mr Bennell had a set against the applicant because he
was able to better communicate with people in the group and
Mr Bennell thought that was undermining his position. She
thought that Lester Bennell had ‘targeted’ her family. He had
a personal vendetta because her family had created aboriginal
organisations in Brookton and had formed the Seabrook Abo-
riginal Corporation. There had been a family feud between
the Haydons and the Bennells for a long time.

The Commission heard evidence from Lester Stuart Bennell.
His role in KEEDAC was to look for projects and supervise
the work. He had spent 30 years working for Co-operative
Bulk Handling, rising to the position of Foreman. He thought
this was one of the reasons he was selected as supervisor of
KEEDAC. The applicant had been admonished for driving a
vehicle while his licence was suspended because such con-
duct was contrary to the working rules. On 12 May 1999, the
applicant rang the office. The only two persons present at the
time were Erica McGuire and himself. The applicant had re-
quested payment for sick leave. During the conversation Mr
Bennell discovered the applicant had been in gaol. This meant
he was requesting payment for 2 days in which he had not
worked. Mr Bennell told the applicant he would not be get-
ting paid because he had not done the work. The applicant
then launched into abuse, calling him an ‘old jerk’. He then
accused Mr Bennell of having a sexual relationship with Erica
McGuire. Mr Bennell found this extremely hurtful. The call
was then passed through to Erica McGuire. Erica McGuire
later told Mr Bennell that the applicant had repeated the alle-
gation of sexual misconduct to her and she was extremely
distressed about it. A short time later the applicant rang back
swearing at him again. Mr Bennell responded by telling him
he did not want to talk to him. He felt abused and threatened.
To Mr Bennell the conduct of the applicant was completely
unacceptable and he was dismissed on grounds of the threats,
swearing and the false allegation of sexual misconduct. There
was also a question of the location of a rotary hoe, the prop-
erty of KEEDAC, which Mr Bennell had reason to believe the
applicant had sold. Prior to events just related, Mr Bennell
had given two reports to the committee, (Exhibit 05 and 06).
He also related a number of incidents where he had been abused
by the applicant. Mr Bennell also made it clear that often the
language used by the men contained swear words or language,
which in other circumstances, some might regard as deroga-
tory, but used in the circumstances in which it was, it was no
so regarded.

Evidence was taken on behalf of the respondent from Erica
Tracey McGuire the Administrator. Her duties include pay-
roll, submitting budgets to ATSIC for funding programs run
by that organization and general administration of the body.
On the 12 May 1999 Lester Bennell had answered the tel-
ephone in the office. He told the caller because he had not
been at work he was not entitled to payment. Then she heard
Mr Bennell tell the caller he should ‘speak to Erica’. Ms
McGuire recollected that during the telephone conversation
Mr Bennell first seemed calm, then his voice became louder,
he sounded very upset. She did not know the identity of the
caller, Mr Bennell had merely said someone wished to speak
to her. The applicant asked her if he could get two days sick
leave without a medical certificate. He was told it was not
possible because the fortnightly pay period had ended. The
applicant told her that others had claimed and been paid. She
again explained the reason why there was no entitlement. The
applicant was then abusive. She admonished him, saying there
was ‘no need to swear’. KEEDAC’s no work, no pay policy
was explained. No participant in the past had ever been paid
wages in such circumstances, especially when they were ‘fresh
out of prison’. The applicant was very angry. He then made
allegations about sexual misconduct between Mr Bennell and
herself. Ms McGuire was shocked and hung up. The appli-
cant called back within a few minutes and because she was

shaken, Mr Bennell answered. She heard him tell the appli-
cant that he could not get paid and referred him to Mr Ashley
Talbot the Administrator of KEEDAC.  Ms McGuire also heard
Mr Bennell raise a number of issues including the rotary hoe
and driving without a licence. Mr Bennell told the applicant
that he would be going before the Executive Committee. Then
Ms McGuire heard Bennell dismiss the applicant. Ms McGuire
thought that the applicant’s behavior intolerable. This was so
because participants should not have the right to demand pay
when they have no entitlement, nor should they drive without
a licence.

After the second telephone conversation finished, Ms
McGuire immediately called the KEEDAC Senior Project
Officer, Mr Bolton, in Narrogin reporting the incident and
how upset she was. She told Mr Bolton that the applicant had
demanded payments to which he was not entitled and accused
her of having sex with Lester Bennell, who happened to be
her father’s first cousin. She found the allegation totally dev-
astating. Ms McGuire was advised by Mr Bolton to submit a
written report. (Exhibit 07). Complaints were also lodged with
Narrogin Police.

A meeting of the Executive Committee was convened for
9:30am on the following morning. Ms McGuire’s report to
Mr Bolton and a copy of the rules were circulated. Letters of
complaint were considered in the context of the KEEDAC
work rules. Ryan Humphries had become upset during the
meeting, alleging that Lester Bennell had been picking on his
father. Among the issues for consideration were work rule
breaches, complaints by Lester Bennell and driving when
unlicenced. The rotary hoe was also discussed. Ms McGuire
said that she reported to the Executive Committee members
that she was concerned about the insinuations of a sexual re-
lationship between she and Lester Bennell. Ms McGuire
absented herself while the Executive Committee made its de-
cision. Later Ryan Humphries asked her whether it was
possible for the applicant to be put into another CDEP, she
was unable to answer. The Executive Committee then decided
that the applicant be dismissed. Ms McGuire then spent some-
time drafting a letter of termination (Exhibit P1). The wording
was discussed with head office until a document was final-
ised. This was given to Ryan Humphries to deliver to his father.

Evidence was also taken from Ashley David Talbot, who is
the Administrator for KEEDAC. He co-ordinates activities in
7 towns and liaises and administers supervisors and project
officers of which Ms McGuire is one. Mr Talbot remembered
dealing with a termination letter and with the preparation of a
Separation Certificate. He tried to word the Separation Cer-
tificate so that there would be no jeopardy to the applicant’s
ability to qualify for Centrelink payments immediately. He
did not want him to be without income.

Before I canvas the law to be applied, I need to make find-
ings on the creditability of witnesses. The applicant gave
evidence. There is so much confusion between his evidence
in chief and cross-examination that it is very difficult to be-
lieve his story. The evidence of his son and daughter fits so
closely to his that the coincidence is too convenient. The ap-
plicant’s evidence together with that of two other main
witnesses on his behalf, has the appearance of being concocted
to suit the version of events he urges upon the Commission. It
is very difficult to believe that the versions offered could be
correct. I accept the evidence of Ms Haydon. I think she hon-
estly articulated that there had been a long standing feud
between her family and the family of Supervisor Bennell. I
am not sure about the quality of other parts of her evidence.

Taken on its own, the evidence of Lester Bennell, also raises
concerns. However, there is no inconsistency about the facts.
Mr Bennell admitted that he did swear but claims his swear-
ing was in an acceptable work context. His story was not
disturbed under cross-examination. That the evidence is be-
lievable or at least has the ring of truth arises from the
corroboration from Erica McGuire. Ms McGuire appeared to
give her evidence in a forthright and honest way. She gave the
impression of being sincerely disturbed by the allegations
about her and her concern showed in her comportment in the
witness box.

I have concluded that the evidence of the applicant has many
doubtful qualities. That is not the case with the evidence called
on behalf of the respondent and where the evidence differs, I
favour that of the respondent.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 195980 W.A.I.G.

In cases of unfair dismissal, the Act enables employees to
seek relief when they have been harshly, oppressively or un-
fairly dismissed. The Commission is to apply Undercliff
Nursing Home v. Federated Miscellaneous Workers Union of
Australia (1985) 65 WAIG 385. The issue is whether an em-
ployer has acted harshly, unfairly or oppressively in a dismissal
amounting to an abuse of the employer’s rights. In determin-
ing whether an abuse occurred, Denning MR comments in
British Leyland UK Ltd v. Swift (1981) 10 IRLR 91 are rel-
evant. In discussing how a reasonable employer would have
acted, he said—

“It must be remembered that in all circumstances there is
a band of reasonableness which one employer might take
one view and one quite reasonably take another view”.

Additionally, Kennedy J in the Shire of Esperance v. Mouritz
(1991) 71 WAIG 891 stated that while procedure is important,
resolution of an alleged unfair dismissal claim is not deter-
mined solely by legal entitlements. This approach is
highlighted, albeit in slightly different terms in the reasons of
Nicholson J—

“a fair hearing…is but an element in determining whether
the dismissal was harsh or unjust…The mere fact that
the employee did not have proper opportunity to explain
or had not been warned of the possibility of termination
does not automatically entitle the applicant to a remedy.
No injustice will result, if the employee could be justifi-
ably dismissed”.

Most likely the series of events, which led to the applicant’s
services being terminated, are as follows.

Lester Bennell was the supervisor of KEEDAC. He was
elected into the position. He told the Commission that he had
30 years experience at Co-operative Bulk Handling as a Fore-
man but the main reason for his selection was that there were
more of his family present at the meeting called to elect the
supervisor. It is most likely that the applicant would have been
elected supervisor if enough of his family were present. It is
clear from the evidence of the applicant’s partner, Ms Shan
Haydon, that there has been a long standing feud between the
Haydon and the Bennell families. This feud, on the evidence
before the Commission, seems to have continued in the op-
erations of KEEDAC. There was always tension between
Lester Bennell as supervisor and the applicant during the pe-
riod in which he was engaged.

The applicant tried to give the impression that he had been
employed fulltime by KEEDAC for three years; this is clearly
not the truth. He had been away working in other places dur-
ing that period. There was information before the Commission
that he had worked for other employers. He was not the fulltime
employee he suggested was the case.

The applicant attacks the Supervisor Bennell on the basis
that he uses abusive language. I find from the evidence the
use of foul and abusive language is accepted as normal day to
day event in the organization, particularly when the men are
at work. The use of this type of language which on the evi-
dence is, in many cases obscene, is usually accepted. It only
becomes not unacceptable when other issues arise. One such
time was when the applicant had been dismissed. I make no
comment about the propriety of the use of such language in
the work place. It is of interest to the Commission though,
when conduct which is usually accepted becomes unaccept-
able in circumstances where behavior is an issue. In this case
the applicant attacks Mr Bennell on the grounds that he uses
obscene language. I find that attack is motivated to call into
question his credibility as a witness. If the applicant had not
been dismissed, Mr Bennell’s language would not have caused
any concern at all, because it is language that all of the par-
ticipants use to each other everyday.

In May the applicant was in gaol for a short period. He was
released and apparently thought that some other members of
KEEDAC, who had been in a similar position to himself, had
been paid. He rang, spoke to Lester Bennell and asked whether
he would be paid. Lester Bennell knew he had been in gaol
and told him that in accordance with the rules of KEEDAC
(Exhibit O2), he was not entitled to payment. An argument
developed between them and the applicant was abusive. Mr
Bennell replied in kind and the applicant then made an allega-
tion that Bennell had a sexual relationship with Erica McGuire.
Bennell was upset by this allegation which he rejected as false

and offensive. Bennell then passed the telephone call to Erica
McGuire. The applicant repeated allegations of sexual mis-
conduct and the telephone call was terminated. Within a few
minutes the applicant rang back and the abuse continued. This
time Erica McGuire hung the telephone up. She immediately
rang Mr Vernon Bolton a Project Officer and complained to
him. She was told to submit a report about the applicant’s
behavior, which she did. The report did not include allega-
tions of sexual misconduct. I accept her evidence that she was
too embarrassed to repeat what had been said in the report but
it did include allegations of abusive language, trying to obtain
two days pay to which he was not entitled and driving with-
out a drivers licence. Mr Bolton was told that the matter would
be raised with the Executive Committee.

The Executive Committee meeting took place. I reject the
evidence of Mr Ryan Humphries that the meeting was over
before he arrived and he was presented with a fait accompli. It
is inconceivable to me that Erica McGuire could have made
up the story about the conversations that Ryan Humphries
had with other Executive Committee members about the af-
fairs affecting his father. I therefore, reject his evidence that
he did not take part in the meeting. I accept that the Executive
Committee obtained advice and reached the conclusion that
the applicant should be dismissed and in doing so supported
the decision by Lester Bennell made to dismiss him on the
previous day. The procedure adopted by KEEDAC is ques-
tionable. It might be that the Executive Committee should have
interviewed the applicant, however, as I have indicated previ-
ously in these reasons a fault in procedure is not fatal in itself
to the proprietary of the termination. In any event, the dis-
missal of the applicant can be categorized as a result of his
serious misconduct in making the false allegations of sexual
impropriety against his Supervisor and a Senior Officer of the
respondent. It is a duty of an employer to act without delay in
such circumstances. That happened in this case. There has
been no conferences in the dismissal.

For the reasons set out above this application will be
dismissed.

Appearances: Mr Patrick (of Counsel) appeared for the
applicant

Ms O’Sullivan (of Counsel) appeared for the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Herman Albert Humphries

and

Gnulla Aboriginal Employment Corporation.

No. 806 of 1999.

COMMISSIONER J F GREGOR.

12 April 2000.

Order.
HAVING heard Mr Patrick (of Counsel) for the applicant and
Ms O’Sullivan (of Counsel) on behalf of the respondent the
Commission pursuant to the powers vested in it by the
Industrial Relations Act 1979, hereby orders—

THAT the application be, and is hereby, dismissed.
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Marilyn Ladner

and

JB Were & Son/Were Holdings Ltd.

No. 1735 of 1999.

COMMISSIONER J H SMITH.

3 May 2000.
Reasons for Decision.

THE COMMISSIONER: This is an application made under
s.29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”).
Marilyn Ladner (“the Applicant”) claims that she is owed the
sum of $10,737.30 being a benefit to which she is entitled
under her contract of employment, not being a benefit under
an award or order. The Applicant was employed by the Re-
spondent as an investment advisor/private client advisor. The
sum claimed is for an incentive payment (commission) for
stock placed by the Applicant. The Applicant also claims in-
terest on the aforementioned sum from 1 August 1999 at a 90
day bank bill rate of 4.5%.

Agreed facts

The parties filed a statement agreed and disputed facts on
20 March 2000. The material facts which are agreed are as
follows—

1. The Applicant was employed by the Respondent as
an investment adviser pursuant to a written contract
of employment dated 27 March 1996.

2. The Applicant resigned her employment with the Re-
spondent on 30 July 1999. That day was the
Applicant’s last day of work.

3. The Applicant’s contract of employment with the Re-
spondent states—

“The Company has in place incentive schemes
for business-generating staff. These schemes
have been designed to reflect the Company’s
view that achievement, excellence and encour-
agement of successful performers are
important. It is expected that you will partici-
pate in such a scheme, and may benefit from
any incentive payments which, at the Compa-
ny’s absolute discretion, may be made during
your employment. These payments will be
made only to staff who are employees of the
Company and who have not given, or been
given, notice of termination of their employ-
ment. Should you resign, or the Company
decide to terminate your employment, you will
not receive any incentive payments after that
date. These schemes are periodically reviewed
by the Company in its sole discretion.”

4. On the occasions that the Applicant received incen-
tive payments a memorandum was sent to the
Applicant providing the details of the incentive pay-
ment. The memo contained the following
paragraph—

“The payment of any benefits under the in-
centive scheme is at the absolute discretion of
the company and is intended to encourage
continued excellence and performance. As you
would be aware these schemes may be peri-
odically reviewed.”

5. All private client advisers, including the Applicant,
were informed in February 1999 that the incentive
scheme operating at that time was to be reviewed.

6. The incentive payments scheme changed from 1 July
1999. A memorandum dated 30 June 1999, was sent
to all private client advisers, including the Appli-
cant, outlining the changes to the incentive scheme.
In essence, the changes to the incentive scheme
changed the way in which incentive payments were
calculated.

7. Changes to payments under the old and new incen-
tive schemes were as follows:

Old Scheme New Scheme
Gross Revenue % Net Revenue %

($) ($)
0 – 300,000 35 0 – 250,000 27
300,000 + 45 > 250,000 – 450,000 37.5

> 450,000 + 42 flat
> 900,000 + 6 excess

8. Payments under the old scheme and under the new
scheme were made quarterly, whereby 50% of the
incentive earned was retained in the September, the
December and the March quarters, with the balance
being paid out in the June quarter.

9. The National Income Securities was a stock place-
ment undertaken by the Respondent in early 1999.
The company had an agreement with National Aus-
tralia Bank whereby the National Australia Bank
would pay the Respondent a fee/commission to un-
derwrite or place stock.

10. The Applicant placed National Income Securities
stock on behalf of her private clients.

11. The Respondent received the fee/commission due
from the National Australia Bank for the National
Income Securities Placement on 8 July 1999.

12. All employees eligible to be paid an incentive for
the National Income Securities Placements were paid
under the new incentive scheme and were paid in
late October as part of the September quarter pay-
ment.

It was agreed that the Applicant’s base salary was $80,000
per annum. Although it was not stated in the agreed statement
of facts, it was common ground that incentive payments formed
a substantial part of the income of all investment advisors
employed by the Respondent. It was also common ground
that incentive payments added substantially to the Applicant’s
total income as she was a very competent investment advisor.

The Applicant’s contract of employment was executed on
behalf of the Respondent by Mr Richard Alder, one of its Di-
rectors.

The amount alleged to be owing
The Applicant says that pursuant to her contract of employ-

ment she was entitled to be paid an incentive for the National
Income Securities stock placed by her. The Applicant con-
tends that the National Income Securities stock payment should
have been paid under the old scheme in the June 1999 quarter.
The Applicant received the June 1999 quarter payment on 29
July 1999, the day before she resigned. Accordingly she says
that the incentive payment for the National Income Securities
stock should have been paid to her on 29 July 1999 and the
payment for that stock should have been calculated at 45%.

The Respondent says that if the Commission finds that the
Applicant was entitled to be paid an incentive for the National
Income Securities stock placed by her and that the incentive
was payable in the June 1999 quarter, the amount owing to
the Applicant is $10,737.30. As the Applicant’s gross revenue
in that quarter exceeded $300,000, the payment is to be calcu-
lated at the rate of 45%.

The Respondent, however, contends that if the Commis-
sion finds that the Applicant was entitled to be paid an
incentive for the National Income Securities stock placed by
her, the Commission should find that the incentive was not
payable until the September 1999 quarter, in accordance with
the terms of the new scheme. The Respondent says that when
the terms of the new scheme are applied, the amount owing
to the Applicant is $3,931.54. If an incentive for the stock is
payable under the terms of the new scheme, the amount ow-
ing is substantially less than if the sum is payable under the
old scheme, as the National Income Securities stock would
be only revenue earned by the Applicant under the terms of
the new scheme. Accordingly the payment is to be calculated
at 27%.

The Applicant’s Case
Despite agreeing that the terms and conditions of her con-

tract of employment as an investment adviser were set out in
the written contract of employment dated 27 March 1996 the
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Applicant argued that the Respondent by its conduct had “aban-
doned” the contract of employment. The Applicant contends
that the Respondent did so by the following conduct—

(a) Mr Ron Bennetts, the Respondent’s Principal/Man-
ager in Western Australia, attempted to renegotiate
the Applicant’s base salary about twelve months af-
ter the commencement of her employment. Further,
Mr Bennetts attempted in early 1999 to change her
entitlement to the incentive payment scheme by al-
tering the incentive payment ratio (Exhibit B).

(b) The Respondent failed to appoint her to permanent
staff until well after the expiry period of the proba-
tionary period in the contract. The written terms of
the contract dated 27 March 1996 provides—

“Your appointment to a permanent position is
subject to a 12 month probationary period. At
the end of this period, subject to a satisfactory
performance review, your appointment will be
confirmed and you will be transferred to our
permanent staff.”

The Applicant adduced evidence that she was not
informed that she had been appointed to the perma-
nent staff until she received a letter signed by Mr
Bennetts dated 5 March 1998. The letter stated that
she had been employed by the Respondent “on a
permanent status since 11 April 1997”.

(c) The Respondent allowed her to take up to six weeks
annual leave each year when the contract provided
for the provision of four weeks annual leave per year.

(d) The Applicant gave evidence that prior to her agree-
ing to work for the Respondent she was given
assurances by Mr Alder and Mr Bennetts that she
would “get paid fairly for everything I had done”.
She said that she trusted Mr Alder implicitly, that
“he is a gentleman”.

(e) The Applicant also gave evidence that she was told
by Mr Alder a week before she resigned that “If you
are going to resign, why wait another couple of weeks
because I will make sure you get your incentive pay-
ment and any moneys due to you”. Further she said
he also said, “the incentive payments are next week
and you might miss out”.

The Applicant argued that she had been assured by the Re-
spondent’s representatives, Mr Alder and Mr Bennetts, that
she would be paid incentive payments for all the work carried
out by her. Accordingly she argued that she was entitled to be
paid irrespective of whether she had submitted her resigna-
tion or not.

The Applicant called Mr Alder to give evidence on her be-
half. Mr Alder stated that he had informed the Applicant on
many occasions that the Respondent would be forthcoming
in paying for incentives earned as they were due. He said that
in relation to the National Income Security incentive payment
a decision had been made in June 1999, that the incentive
payments for that stock would not be included in the June
quarter commission payments. He said that the Applicant knew
this prior to her resignation. Mr Alder said that the Applicant
attended a staff meeting at which Mr Bennetts announced that
“I should advise all of you that in anticipation of what will
happen with your incentives for the year to the 30th of June,
there will be no inclusion of the National Income Security
commissions”.

Mr Alder said he met with the Applicant after the Applicant
attended the staff meeting. He met with her at Ecucina on 22
July 1999. His evidence was that the Applicant denied that she
was considering tendering her resignation and he said he reas-
sured her by telling her that as far as he was concerned the firm
was one of integrity, that we’d look after her, and whatever she
was due for, she would get. Further he said that he told her that if
she chose to leave he believed she would receive that to which
she was entitled by way of incentive, and he hoped that that was
a comfort to her in terms of any decision she might reach about
whether she intended to leave or stay.

Mr Alder explained that what he meant by “what was due”,
was any income that the Applicant might be due for up to the
30th of June and that would include all work done, excluding
the National Income Securities payment.

The Applicant called another investment adviser employed
by the Respondent, a Mr Phillip Mortimer. Mr Mortimer gave
evidence that he placed National Income Security stock up
until 16 June 1999 and was paid 50% of the incentive pay-
ment for that stock in September 1999.

Mr Mortimer agreed in cross examination that the National
Income Security incentive payment was not due to be paid
until the September quarter, as he expected to be paid an in-
centive payment in the quarter the commission was received
by the Respondent. It was clear from his evidence, that he did
not expect to be paid for the placement of National Income
Security stock until the September and December quarters, as
he had been present at a meeting where Mr Ron Bennetts had
informed him and others that the National Income Security
incentive payment would not form part of the June incentive
payments to investment advisors.

The Applicant also contends that she should have been paid
for National Income Security stock placed by her on grounds
of custom and practice. Even though she conceded that pay-
ments received in July usually form part of the September
quarter, she argues that the National Income Security incen-
tive payment should have been included in the June quarter
payment, as payments received in the first week of the new
quarter were often included in the previous quarter. Both the
Applicant and Mr Mortimer gave evidence that a Telstra float
incentive payment was adjusted so that it had been paid to the
Applicant and Mr Mortimer in a previous quarter.

The Respondent’s Case
Mr Bennetts gave evidence on behalf of the Respondent.

He agreed that he had attempted to renegotiated the terms of
the Applicant’s contract in 1997 and in early 1999. He said
however that on both occasions no agreement was reached
with the Applicant and the terms of her employment remained
unchanged.

Mr Bennetts stated that it was not the business practice of
the Respondent to make adjustments for income received in a
later quarter to be applied to an earlier quarter.

He gave evidence of a number of examples of where stock
had been placed in one quarter, the funds were received in the
first month of the next quarter and the incentive payments
were paid in the later quarter. In relation to the Telstra float
referred to by the Applicant and Mr Mortimer, Mr Bennetts
said their evidence was incorrect, that funds were received
late in the December quarter and were included in the Decem-
ber quarter incentive. Accordingly there was no adjustment
from one quarter to the preceding quarter.

Mr Bennetts gave evidence that, all client advisers had been
advised by him that income from the placement of National
Income Security stock would not be included in the June quar-
ter incentive payment. He said that he advised client advisers
of this at one of the Respondent’s regular Monday meetings.

Mr Bennetts said that meetings for advisers are held every
Monday and investment advisers are expected to attend. It
was his recollection that the Applicant usually attended these
Monday meetings. He did not recall whether the Applicant
attended the meeting where investment advisers were advised
that income from the placement of the National Income Secu-
rities stock would not be included in the June quarter incentive
payment.

Mr Bennetts said that the reason that the income from the
placement of National Income Securities stock was not to be
included in the June Quarter, was that the funds for the place-
ment would not be received by the Respondent until July, after
the close of the June Quarter. It was common ground that the
funds for the placement were not received by the Respondent
until 8 July 1999.

Legal principles
The principles that apply to the Commission’s function un-

der s.29(1)(b)(ii) of the Act were recently set out in the reasons
for decision of the President in Ahern v. The Australian Fed-
eration of Totally and Permanently Incapacitated Ex-Service
Men and Women (WA Branch Inc) 79 WAIG 1867 at 1869—

“1. In an application under s.29(1)(b)(ii) of the Act, the
Commission must determine whether the claim is
one for a benefit to which the appellant is entitled
under her contract of service.
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2. The Commission must make a finding as to what
the benefits for which the contract prescribes an en-
titlement (see Perth Finishing College Pty Ltd v.
Watts 69 WAIG 2307 at 2313 (FB)).

3. The jurisdiction of the Commission, pursuant to
s.29(1)(b)(ii) of the Act is judicial. It is limited to
the ascertainment of existing rights by a determina-
tion of whether or not an employee has been denied
a benefit to which the employee is entitled to under
her/his contract of service (see Simons v. Business
Computers International Pty Ltd 65 WAIG 2039
(FB)).

4. S.29(1)(b)(ii) of the Act provides for a remedy un-
der the Act. Once a claim is made and is within
jurisdiction, the Commission is required to exercise
that jurisdiction in accordance with s.26 of the Act
(see Perth Finishing College Pty Ltd v. Watts (FB)(op
cit) at 2315-2316).

5. Once it was the (applicant’s) appellant’s case and
there was evidence as to the existence of a contract
of employment, it was the duty of the Commission
to make a finding as to what the contract was.

6. It is then necessary to make a finding of what ben-
efits the appellant was entitled to under the contract,
and, if there was such an entitlement, whether they
have been paid.”

The Respondent’s counsel contends that the Applicant is
attempting to argue that it should be implied into her contract
that she was entitled to be paid an incentive payment for the
National Income Security stock placed by her. I do not think
that is right. Although the Applicant argues that the Respond-
ent abandoned the terms of the written contract of employment,
essentially the Applicant argues that the terms of her written
contract were varied by the assurances given to her by Mr
Bennetts and Mr Alder. Further she contends that incentive
payments were not discretionary.

It is well established that parties to a contract of employ-
ment may effect a variation of the contract by modifying or
altering its terms of mutual agreement (see for example
Marriott v. Oxford & District Co-op Society (No 2) (1969) 3
WLR 984). However a unilateral notification by one party to
the other, in the absence of any agreement, cannot constitute a
variation of a contract.

The Respondent’s counsel rightly argued that it cannot be
implied into the terms of the contract that the Applicant was
entitled to be paid an incentive payment for the National In-
come Securities Stock because such a term is inconsistent with
an express term of the contract.

Mason J in Codelfa Construction Pty Ltd v. State Rail Au-
thority of New South Wales (1982) 149 CLR 337 at 346 said

“For obvious reasons the courts are slow to imply a term.
In many cases, what the parties have actually agreed upon
represents the totality of their willingness to agree; each
may be prepared to take his chance in relation to an even-
tuality for which no provision is made. …
Accordingly, the courts have been at pains to emphasize
that it is not enough that is reasonable to imply a term; it
must be necessary to do so to give business efficacy to
the contract. …
The conditions necessary to ground the implication of a
term were summarized by the majority in BP Refinery
(Westernport) Pty Ltd v. Hastings Shire Council …
(1) it must be reasonable and equitable;
(2) it must be necessary to give business efficacy to the

contract, so that no term will be implied if the con-
tract is effective without it;

(3) it must be so obvious that “it goes without saying”;
(4) it must be capable of clear expression;
(5) it must not contradict any express term of the con-

tract.”
In this case any term sought to be relied upon by the Appli-

cant in support of her case is clearly inconsistent with the
express terms of the contract that provide that—

(a) incentive payments are discretionary and will only
be made to staff who have not given notice of termi-
nation of their employment;

(b) no incentive payments will be made after notice is
given.

Accordingly, the only argument open to the Applicant, is
the argument that the written terms of her contract were var-
ied by the conduct of the Respondent’s representatives.

The only conduct that could have the effect of varying the
express terms of the contract were the representations made
to the Applicant by Mr Alder that she “would be paid for in-
centives that were due”. After having regard to his evidence, I
am satisfied that the contract was varied by consent to the
extent that the payment of incentives to the Applicant was not
discretionary.

The question then becomes whether any representations
made by Mr Alder or Mr Bennetts could be construed as an
agreement to vary the terms of contract that payments “will
be made only to staff who are employees of the Company and
who have not given notice of termination of their employ-
ment. Should you resign … you will not receive any incentive
payments after that date”.

The clear and unambiguous meaning of these words are that
once the Applicant submitted her resignation she ceased to be
entitled to any incentive payments from that point in time.

The only relevant conduct is the representation made by Mr
Alder at his meeting with the Applicant on 22 July 1999. Af-
ter having considered the Applicant’s evidence and Mr Alder’s
evidence of what was said at that meeting, it is clear the repre-
sentation made by Mr Alder was that the Respondent would
pay the Applicant her June quarter payment if she intended to
resign prior to the June quarter payment being made. He made
no offer to pay her any incentive payments that were due to
other employees in the September and December quarters.

Whether or not quarterly incentive payments for other stock
had or had not been adjusted in the past by the Respondent is,
in my view, irrelevant. All other employees of the Respondent
who placed National Income Securities stock were paid in
September and December 1999, under the terms of the new
scheme. No evidence was given that it was a condition of con-
tract that the Applicant or any other investment advisor
employed by the Respondent was entitled to be paid incentive
payments in the quarter that stock was placed.

Under the contract it was a condition subsequent to an in-
centive payment being due that the Applicant not submit a
notice of resignation. The Applicant has not been able to sat-
isfy the Commission that this term had been varied prior to
her resignation. Pursuant to the terms of the contract the Ap-
plicant’s resignation on 30 July 1999 the Respondent’s
obligation to pay incentive payments ceased.

The Applicant has not made out her claim. Accordingly it is
not necessary to consider her claim for interest.

The Application before the Commission will be dismissed.
APPEARANCES: Ms M Ladner appeared on her own behalf.
Mr G Smith and Ms M Cash of counsel appeared on behalf

of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Marilyn Ladner

and

JB Were & Son/Were Holdings Ltd.
No. 1735 of 1999.

COMMISSIONER J H SMITH.
3 May 2000.

Order.
Having heard Ms M Ladner on her own behalf and Mr G
Smith and Ms M Cash of counsel on behalf of the respondent,
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) J. H. SMITH,    

[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kenneth Roy Porter

and

Eltin Limited (ACN 009 366 036)

and

Eltin Underground Operations Pty Ltd
T/A Eltin Underground Mining Services.

No. 1295 of 1999.

SENIOR COMMISSIONER G.L. FIELDING.

17 April 2000.

Reasons for Decision.
The Applicant is an experienced Alimak raise miner. He claims
to be have been employed by one or other of the Respondents
in such a capacity from 29 May 1992 until 27 July 1999 when
he was summarily dismissed from his employment. Further-
more, he alleges that he was unfairly dismissed from his
employment. By these proceedings he seeks redress against
the Respondents. Originally he sought reinstatement in his
former employment but now seeks only financial compensa-
tion.

Initially the Notice of Application was directed only to the
first named Respondent. The first named Respondent disputes
that it ever employed the Applicant. Instead, it asserts that he
was employed by the second named Respondent, a subsidiary
company of the first named Respondent. Accordingly the first
named Respondent denies any liability in respect of the appli-
cation.

Over the objection of the second named Respondent, the
Notice of Application was amended on the motion of the Ap-
plicant to add the second named Respondent, a wholly owned
subsidiary of the first named Respondent. The second named
Respondent disputes that the Applicant was unfairly dismissed.
It contends that the Applicant was guilty of serious breaches
of safety procedures in the work place justifying the sum-
mary termination of his employment.

It is common ground between the parties that the Applicant
was employed at the Granites Gold Mine at Callie in the North-
ern Territory when his employment was terminated and had
been so employed since February 1999. He was employed as
an Alimak leader – which meant, in effect, that he was the
leader of a two-man team. Furthermore, it is common ground
that the Applicant was brought to Australia by one or other of
the Respondents because he was an experienced Alimak raise
miner.

It is also common ground that his employment was termi-
nated on 27 July 1999. The circumstances which led to his
termination can be shortly stated. On 24 July 1999 and some
days before, the Applicant was working in an underground
rise with a fellow employee, Mr Napolioni, using an Alimak
Raise Climber machine. It is common ground that Mr
Napolioni was relatively new to Alimak mining and was still
in the learning phase. They were working on a platform, which
forms part of the machine, approximately 14 metres above
the base of the rise. The machine and thus the platform was,
in effect, boxed inside the rise by the face and by the walls on
each of the four sides of the platform.

In the process of drilling one of the walls of the rise Mr
Napolioni fell from the platform to the base of the rise injur-
ing himself. There was a gap between the edge of the platform
and the face he was drilling which was big enough for him to
fall down. The Respondents say that the Applicant was re-
sponsible for this mishap. They say that he was engaged
specifically as an Alimak leader with the object of instructing
new miners and he should have made sure that both he and
Mr Napolioni were each wearing a safety lanyard. It is com-
mon ground that neither the Applicant nor Mr Napolioni were
wearing a safety lanyard on this occasion.

The second named Respondent also contends that upon en-
quiring into the mishap, it discovered that the gap through
which Mr Napolioni fell was caused by those responsible for
working the rise not establishing the correct profile for a rise.
In addition, the face had not been meshed as required, nor had

the face been bolted properly as the Alimak operating Manual
required. Further, the Alimak machine had been used without
the canopy being fitted, contrary to the Manual. In addition,
the rail on which the Alimak machine ran was not secured in
accordance with the Manual. Furthermore, frozen misfires
were found in the rise where the Applicant had been working.
When questioned by the Project Manager, Mr Sime as to how
frozen misfires were removed, the Applicant said he “rattled
out misfires with the airleg machine” – a process which the
second named Respondent says is highly dangerous and not
in accordance with proper mining practice.

The second named Respondent says these irregularities, all
of which it says the Applicant admitted had occurred, consti-
tuted serious breaches of safety. After interviewing the
Applicant, Mr Sime listed the breaches on a Written Warn-
ings Form, alleging the Applicant had been careless, had
committed breaches of safety, was responsible for poor work
quality and had failed to follow proper work procedures. Mr
Sime had the Applicant sign the Written Warnings Form, ac-
cepting the allegations contained therein. However, Mr Sime
says he never intended the Form to operate as a warning but
simply to be, in effect, a record of the Applicant’s misdeeds.
His intention was to dismiss the Applicant as soon as possible
but as the Applicant was required to be present the next day
when the Mines Inspector arrived from Darwin, he did not
carry out that intention immediately. That was done the next
day, following the completion of enquiries by the Inspector,
when the Applicant was dismissed summarily from his em-
ployment with the second named Respondent.

The Applicant says that, though he was an Alimak leader,
he was not an instructor and not responsible for training Mr
Napolioni or for the mishap. Furthermore, he says that it was
the practice at the mine not to wear a safety lanyard in cir-
cumstances such as those now in question. He denies having
ever been told to wear a safety lanyard or having been given a
Manual dealing with the use of such equipment. What he says
in this respect is in part supported by Mr Napolioni, who says
that shortly before this incident he worked with other Alimak
leaders and was told by them that it was not necessary to wear
a safety lanyard. Indeed, he says that he was told that it was
not normal to wear one in the rise because the lanyard was too
restrictive.

There is some conflict in the evidence adduced by and on
behalf of the respective parties to these proceedings. In par-
ticular, there is a marked conflict between the testimony of
the Applicant and that of Messrs Sime and Johnston. Mr
Johnston is the Manager of underground mining services for
the Henry Walker Eltin Group of companies. In this respect I
prefer the evidence of Messrs Sime and Johnston as being the
most reliable. Equally, I accept the evidence of Mr Szwedzicki,
the Northern Territory Inspector of Mines.

I am satisfied and find that all material times the Applicant
was employed as an Alimak leader and that as such he was
responsible to oversee the activities of Mr Napolioni at least
whilst they were working together underground. The Appli-
cant was in effect a leading hand. I accept that as part of the
induction process at the mine his attention was drawn to the
Alimak Raise Climber Manual. Indeed he appears to have
admitted to the Inspector that he had been given a copy of the
Manual. Moreover, I am satisfied and find that the Applicant
underwent and passed a test of competence based on the
Manual in April 1999.  Furthermore, I am satisfied and find
the Applicant was inducted into the safety requirements of
the mine at Callie, as indeed he admits was the case. Despite
the Applicant’s claims to the contrary, I accept the evidence of
Mr Sime that part of that process involved answering ques-
tions regarding safe working practices underground and that
the Applicant was given the safety handbook as part of that
induction process.

With the possible exception of the complaint regarding the
profile of the rise I am satisfied and find that the Applicant
was guilty of the misdeeds alleged by Mr Sime. Indeed, I ac-
cept that the Applicant admitted as much when he was
questioned about them in the course of the investigation fol-
lowing Mr Napolioni’s fall. I do not accept the assertion made
on behalf of the Applicant that he signed the Written Warn-
ings Form under duress. Rather, I accept the position to be
that he was simply told that as he had already admitted the
accuracy of the allegations the Form would be placed on his
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file whether or not he signed it. Though I accept that the Ap-
plicant was reluctant to sign the Form, I accept that he had
previously admitted verbally to Mr Sime that the allegations
contained in that Form were accurate.

In all the circumstances, I am satisfied and find that the
Respondent had good reason to dismiss the Applicant from
his employment. The Applicant was not dismissed simply
because he failed to ensure Mr Napolioni wore the necessary
safety gear but because of a range of transgressions, albeit
which came to light as the result of Mr Napolioni not wearing
a lanyard. The number and nature of the breaches of proce-
dure indicate, if nothing else, that the Applicant adopted a
somewhat cavalier approach to the safety requirements of work
underground which was simply unacceptable. As seems com-
mon ground between the parties underground mining is, in
itself, a dangerous occupation and there is no room to depart
from the given procedures, as indeed is self evident from the
incident involving Mr Napolioni. It is common ground be-
tween the parties that had Mr Napolioni been wearing the
lanyard as required by the procedural Manual, he would not
have suffered the fate which befell him on the occasion in
question.

The breaches of procedure were not minor breaches but
breaches which undermined the trust placed in the Applicant
as a competent Alimak miner, to say nothing of his status as
an Alimak leader. As an Alimak leader he had some responsi-
bility to ensure that Mr Napolioni worked in a safe and proper
manner. The Alimak Manual requires miners working on the
Alimak platform to wear a full arresting device. Even if it
were acceptable for an experienced miner, such as the Appli-
cant, not to wear a lanyard, he ought to have at least ensured
that an inexperienced miner such as Mr Napolioni was better
protected than appears to have been the case. Likewise, as an
experienced miner, he should have ensured that the face was
meshed and properly bolted which was not the case on the
occasion in question. It appears too that he did not ensure that
the rail on which the Alimak travelled was properly bolted
despite knowing, as is evident from the answer given by him
in the test he undertook in April 1999, that the proper proce-
dure required two bolts rather one. Furthermore, the procedure
which I am satisfied he told Mr Sime he adopted to clear mis-
fires was, as he admitted, highly dangerous and quite
unbecoming of an Alimak miner as experienced as the Appli-
cant. Apart from the breaches of procedure discovered
following the incident concerning Mr Napolioni, I accept the
position to be that on two previous occasions at Callie the
Applicant was warned for breaches of safety. In all the cir-
cumstances, I am far from convinced that the Applicant can
be heard to complain that his employment was terminated
notwithstanding that he appears to have been commended for
his work at another mine whilst employed by the second named
Respondent.

Although the decision to dismiss the Applicant was in my
opinion well justified, the manner by which it was effected
was in my assessment unfair. The fact Mr Sime initially dealt
with the transgressions committed by the Applicant by way
of giving him a written warning and subsequently by sum-
mary dismissal was, to say the least, inept. I accept the evidence
of Mr Sime that there was good reason not to dismiss the
Applicant until after the Mines Inspector had conducted his
enquiry of the incident concerning Mr Napolioni. However, I
would have thought that there were much better ways of
achieving that objective without the use of the processes nor-
mally associated with a formal written warning. In addition,
it might be questioned whether summary dismissal was ap-
propriate notwithstanding the seriousness of the breaches and
the previous warnings. It seems clear on the evidence that the
supervision of underground employees was less than adequate.
For example, I accept that there was a culture which appears
to have been allowed to exist for some time presumably by
the supervisors whereby lanyards were rarely if ever worn,
despite the written requirement that they be worn.  Nonethe-
less, given the nature and number of breaches of procedure
and the fact that this was not the first occasion on which the
Applicant had been admonished for breaches of safety, but in
effect the third occasion within a very short time and the fact
that the Applicant was an experienced miner who should have
known better, I am not convinced even on balance that the
manner of dismissal was so unfair as to render the dismissal

itself unfair. In the circumstances the application should be
dismissed.

Appearances: Mr L.J. Gattica-Evans as Counsel for the
Applicant.

Mr A.J. Smetana as Counsel for the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Kenneth Roy Porter

and

Eltin Limited (ACN 061 845 529)

and

Eltin Underground Operations Pty Ltd
T/A Eltin Underground Mining Services

No. 1295 of 1999.

17 April 2000.

Order.
HAVING heard Mr L.J. Gattica-Evans of counsel on behalf
of the Applicant and Mr A.J. Smetana as counsel on behalf of
the Respondent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the application be and is hereby dismissed.
(Sgd.) G.L. FIELDING,

[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peter Leslie Salter

and

Intersectional Linemarkers Pty Ltd.

No. 639 of 1999.

COMMISSIONER J H SMITH.

17 April 2000.

Reasons for Decision.
COMMISSIONER J H SMITH: The Applicant claims that he
was unfairly dismissed by the Respondent on Sunday 11 April
1999. The Applicant also claims that he has been denied ben-
efits not being benefits arising from award or orders which
arise out of his contract of employment with the Respondent.
The Applicant has applied to the Commission for orders pur-
suant to s.29 of the Industrial Relations Act 1979 (“the Act”).

The Applicant first commenced employment with the Re-
spondent company on 10 October 1997 as a line marker. He
was initially engaged on a casual basis for a period of about
14 months. During the first five to six months of his employ-
ment work was very irregular. He was engaged as a full-time
employee on or about 4 February 1999.

The nature of the work was that the Applicant worked as a
shiftworker. The morning shift commenced at 7:00 am, the
afternoon shift at 4:00 pm and the night shift at 8:00 pm. The
rotation of the shifts was that the same shift was usually worked
for a week at a time. Night shift each week commenced on
Sunday night at 8:00 pm and day shift commenced at 7:00 am
on Monday morning. Usually one crew worked each shift.
However, when work was carried out on the freeway, the work
could only be carried out during the night shift.

The Applicant said that prior to becoming permanent he
would be advised when he had to work. He would receive a
telephone call advising him to come in the next day or to tell
him there was some work on. The Applicant said that once he
became permanent the way work was organised changed and
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a roster board was placed up on the wall of the office which
provided for rotational shifts.

The Applicant was the foreman of a two-man crew. His
offsider was Gregory White. On the Monday prior to the Ap-
plicant’s employment being terminated, he and Mr White
attended work on Monday morning to be told they had turned
up for the wrong shift and were working night shift. The Ap-
plicant says that the roster board wrongly stated that he and
Mr White were rostered on day shift that week. The Applicant
and Mr White returned to work that evening and commenced
night shift at 8:00 pm. The Applicant and Mr White worked
night shift on Monday, Tuesday, Wednesday and Thursday
night of that week.

The Applicant and Mr White gave evidence and that in the
early hours of the Friday morning, at the end of their Thurs-
day night shift, the Applicant spoke to Tony Cruickshank (one
of the directors of the Respondent), and was advised by Mr
Cruickshank that Darren Brown (another director of the Re-
spondent) would telephone Mr White on the weekend to advise
if, and when, they were to commence work on the weekend.
The Applicant said he knew there was a big job coming up
and that he was expecting to work on the weekend if he re-
ceived due notice and if the freeway job was on. It was common
ground between the parties that the roster board had not been
updated. The Applicant agreed in cross-examination that he
was needed for the freeway job. Further he said he knew that
he would have to work night shift on the freeway job (Tran-
script page 32) and that he knew the job was an important job
(Transcript page 33).

The substantial factual issue in dispute between the parties
was whether the Applicant knew on Friday morning that he
was required to work on Sunday at 8:00 pm. The Respondent
contended the Applicant knew that he was rostered to work
night shift on the Sunday. Mr Cruickshank says that he told
the Applicant and Mr White before they left on the Friday
morning that they were to work on Sunday night at 8:00 pm
unless notified otherwise by telephone by Mr Brown.

Late on Sunday afternoon, Mr White went to the Appli-
cant’s house. He said he went there to find out if he and Mr
White were working. He lived nearby and did not have a driv-
er’s licence. The Applicant usually drove him to work. When
he arrived Mr White asked the Applicant whether they were
working. He said that the Applicant replied: “he didn’t know
what was going on, as they haven’t rung”.

The Applicant says that he telephoned Tony Cruickshank at
about 6:30 pm and was told that the freeway job was on that
night and that his crew was required by 8:30 pm. The Appli-
cant says that he informed Mr Cruickshank that he had the
children and was not coming in. After the production of tel-
ephone records of Mr Cruickshank and Mr Brown it became
clear that this telephone call occurred sometime between 5:30
pm and 6:00 pm.

The Applicant said that he is separated and has four chil-
dren. Although the children live with their mother, he has them
on the weekends. He said that usually the children returned to
their mother on Sunday but on the day in question, the chil-
dren wanted to stay another night. He informed the
Commission that he had insufficient notice to go to work, as
he did not have time to feed, bath and to get the children back
to their mother in Como. The Applicant when cross-exam-
ined, agreed that a trip to Como would take about 20 minutes
and that it would only take about five minutes for the Appli-
cant to drive from his home to his place of employment at
Maddington.

After the Applicant telephoned Mr Cruickshank, Mr
Cruickshank telephoned Mr Brown who was in charge of the
night shift that evening. Mr Brown then telephoned the Ap-
plicant several times and requested him to attend work. Mr
Brown said that the Applicant appeared to be intoxicated and
was abusive. When cross-examined Mr White said that he and
the Applicant “had a couple of beers earlier that afternoon”.
The Applicant however denied that was the case.

Mr Brown said that after giving a number of excuses for not
coming to work the Applicant said, “I am going to take an
RDO” and “I’m going to take a sickie”. The Applicant con-
ceded that he had said this to Mr Brown.

In his evidence Mr Brown explained that the freeway job
was commencing that evening and that two crews were

required to work night shift as the contract required that the
work had to be completed within 14 days. Further the work
had to be carried out between the hours of 8:00 pm and 6:00
am. He also said that the day shift crew also worked night
shift that night as every worker was needed to carry out the
job.

Clearly evidence given by the Applicant, Mr Brown and Mr
White established that Mr Brown had more than one lengthy
telephone conversation with the Applicant in which Mr Brown
attempted to convince the Applicant to attend work. Mr Brown
telephoned the Applicant shortly after 6:00 pm. Mr Brown
put to the Applicant that he made no mention of his children,
but what he, the Applicant, had said was that the Applicant’s
dog had bitten a child’s leg and the child had gone to hospital.
The Applicant agreed that he had told Mr Brown this, but said
that the child was not his child and the child had been bitten at
about 4:30 pm. Mr Brown’s mobile telephone account records
that Mr Brown spoke to the Applicant on his mobile telephone
for 33.54 minutes at 7:17 pm on Sunday evening. Mr Brown
said this telephone call occurred when he was on his way to
work and followed an earlier call to the Applicant from his
(Mr Brown’s) home telephone. At about 8:00 pm Mr Brown
told the Applicant that “if you don’t come I’ll have to accept
that you’re abandoning your job”. Mr Brown then spoke to
Mr White and told him the same.

The Applicant agreed he did not speak to Mr Brown at length
about the fact that he could not come to work because he had
insufficient time to get his children to their mother. He said,
however, that he told Mr Cruickshank this. The Applicant said
that he did not mention the dog biting the child until the end
of the last telephone call he had with Mr Brown on 11 April at
about 8:00 pm when Mr Brown had informed him that he had
abandoned his employment. Further he said Mr Brown ac-
cused him of lying about the dog biting the child.

When it was put to the Applicant, that he (Mr Brown) would
wait for him if he was late for work or that he could go direct
to the freeway job, the Applicant replied that he knew Mr
Brown would wait for him on any day (Transcript pages 33-
34). In light of this concession the Applicant’s argument that
he had insufficient notice to attend work is rejected.

Mr White said in his evidence that he did not go to work
because he was sticking with Peter (the Applicant). He in-
formed Mr Brown of this at about 8:00 pm and he was also
told by Mr Brown that he was abandoning his employment.

The Applicant in his evidence raised another reason why he
had insufficient notice to attend work and that was that he had
been up since 7:00 am that day and had insufficient sleep to
commence work at 8:00 pm, as to do so would be unsafe. The
difficulty with this contention is that there is no evidence that
the Applicant advised Mr Brown or Mr Cruickshank that this
was the reason why he was not going to attend work that
evening. If the Applicant was unclear about the time he was to
start work he should have attempted to contact Mr Brown or
Mr Cruickshank earlier that day.

Even if I accept the evidence of the Applicant and Mr White
that they only expected to work on the weekend if they re-
ceived a telephone call from Mr Brown advising them that
they were required to work on the freeway job, it is my view
that the employer’s demand that he and Mr White commence
work at 8:00 pm on 11 April 1999 was in all the circumstances
a reasonable and lawful order.

The Respondent argues that by refusing to attend work the
Applicant abandoned his employment. As Commissioner Scott
in Brown v F & C Dall trading as The Toodyay Junction unre-
ported WAIRC delivered 13 March 2000 pointed out—

“Abandonment of employment is often defined as being
the failure of the employee to attend for work over a pe-
riod of days. It usually involves the employee’s failure to
advise the employer of his/her absence and leaving the
employer uncertain as to the intentions of the employee
over a significant period of time.”

This is not the case here, the question at law is whether the
failure to comply with the order to commence work consti-
tuted disobedience that is sufficiently serious to justify
summary dismissal.

The requirements for the valid exercise of the remedy of
summary dismissal are discussed by Smithers and Evatt JJ in
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their joint judgment in North v Television Corp Ltd (1976) 11
ALR 599 at 609 as follows—

“For purposes of the application of the common law prin-
ciples to the facts of this case, the remarks of the Master
of the Rolls in Laws v London Chronicle (Indicator News-
papers) Ltd [1959] 2 All ER 285 at 287 and 289 are in
point. He said—

‘… since a contract of service is but an example of
contracts in general, so that the general law of con-
tract will be applicable, it follows that, if summary
dismissal is claimed to be justifiable, the question
must be whether the conduct complained of is such
as to show the servant to have disregarded the es-
sential conditions of the contract of service … I …
think … that one act of disobedience or misconduct
can justify dismissal only if it is of a nature which
goes to show (in effect) that the servant is repudiat-
ing the contract, or one of its essential conditions;
and … therefore … the disobedience must at least
have the quality that it is “wilful”; it does (in other
words) connote a deliberate flouting of the essential
contractual conditions.’

… Until the terms of the contract are known and identi-
fied it is impossible to say whether or not any particular
conduct is in breach thereof or is a breach of such gravity
or importance as to indicate a rejection or repudiation of
the contract.
One cannot begin the inquiry without ascertaining what
work … the employee was employed and had undertaken
to perform. It is also necessary to ascertain what particu-
lar obligations the parties had agreed upon as important
or even vital.”

The onus is on the Applicant to demonstrate that the dis-
missal was unfair on the balance of probabilities. However,
there is an evidential onus upon the employer to prove that
summary dismissal is justified. (Newmont Australia Ltd v The
Australian Workers’ Union, West Australian Branch, Indus-
trial Union of Workers 68 WAIG 677 at 679)

In determining whether the disobedience is sufficiently se-
rious to justify summary dismissal, the consequences resulting
from the refusal to obey orders will be relevant. (Braemar
Lodge v Federated Miscellaneous Workers’ Union of Australia
Western Australian Branch 71 WAIG 908 at 911)

Mr Brown said the fact that the Applicant and Mr White did
not come to work put his company in a very difficult situation
in that the company was put behind in completing the con-
tract to do the freeway work. The Applicant did not dispute
that this was the case. In light of this concession and having
regard to the following circumstances I am of the view that
the dismissal was justified. These circumstances are—

(a) the Applicant knew that he was required for the free-
way job;

(b) prior to making the decision to dismiss, Mr Brown
spent a substantial amount of time on the evening in
question attempting to convince the Applicant to at-
tend work.

Contractual Benefits Claim
The Applicant claims that he is owed a bonus payment of

$67. The Applicant says that at the time that he was made
permanent, all employees of the company were informed that
they would be paid an incentive bonus for extra metres of
work.

The Applicant said his understanding of the scheme was
that for each additional metre of line painted in excess of 50
metres per day worked in an eight hour shift by a two-man
team each employee of the team would be paid $1 for each
additional metre. He said that the incentive scheme came about
after several meetings with the company directors at which
the directors had indicated that they were not happy with the
performance of the workers and wanted to increase produc-
tivity.

The Respondent’s directors purchased a diary for each em-
ployee to keep a record of how many metres each two-man
team painted each day. The Applicant says that at the time of
termination of his employment he was owed at least $67 as
the diary recorded that his two-man team had painted at least

60 metres in excess of 50 metres and may have totalled as
much as 75 metres. The Applicant pointed to four days in the
diary that record that his team exceeded 50 metres. These
were—

9 February 1999 59.7 metres (The Applicant
said should be
recorded as 5.7
excess metres as
his team worked
8½ hours)

23 March 1999 69.0 metres
29 March 1999 75.1 metres
30 March 1999 67.69 metres

The entries total 67.49 metres in excess of 50 metres.
The Applicant said that it was his clear understanding that

once 50 metres was exceeded on any one day by a two-man
team, the bonus would be paid.

Mr Brown stated that excluding days when “cat’s eyes” (road
reflectors) were installed the bonus would only be paid if the
performance of the two-man teams consistently exceeded 50
metres. The Applicant denied this was a condition. However,
he conceded that he was aware that for the Respondent’s op-
erations to be viable each team had to paint at least 50 metres
per day (Transcript pages 18-19). Mr Brown gave evidence
that it was apparent from the diary entries that the Applicant’s
team was not consistent in painting 50 metres per day.

Mr Brown said that if you did not do a lot of “cat’s eyes”, 50
metres was a solid day’s work and that if a two-man team
worked hard they could do 80 metres to 90 metres in a shift if
there was not a lot of “cat’s eyes” to do. He gave evidence that
where half of the day is spent doing “cat’s eyes” or doing line
removal, that day would be ignored for the purposes of ascer-
taining whether a team was consistent in reaching 50 metres
per day. He said that the performance of each team would be
reviewed at the end of the year or when an employee went on
holidays. The bonus would be paid for each metre in excess
of 50 metres, if the team had been consistent in reaching 50
metres per day. He said the reason why the incentive scheme
was introduced was to increase productivity, otherwise the
Respondent would have had to reduce its number of employ-
ees.

In an application for a contractual benefit under s.29(1)(b)(ii)
of the Act, the onus is on the Applicant to establish that the
subject of the claim is a benefit to which the Applicant was
entitled under his contract of employment. In that regard, it is
for the Commission to determine the terms of the contract of
employment and to ascertain in a juridical manner, whether
the claim constitutes a benefit which has been denied under
the contract of employment, having regard to the obligations
on the Commission to act accordingly to equity, good con-
science and the substantial merits of the case, pursuant to s.26
of the Act. (Belo Fisheries v Froggett (1983) 63 WAIG 2394;
Waroona Contracting v Usher (1984) 64 WAIG 1500; Perth
Finishing College v Watts (1989) 69 WAIG 2307)

In this case I am not satisfied that the Applicant has dis-
charged his onus of proof, in that I am not satisfied that a
bonus of $1 per metre of line painted in excess of 50 metres
on 9 February, 23 March, 29 March and 30 March 1999 was
payable, as the Applicant concedes that the purpose of the
bonus incentive scheme was to increase productivity of each
team to 50 metres per day.

The application before the Commission will be dismissed.
Appearances: Mr P L Salter appeared on his own behalf.
Mr D Brown and Mr A Cruickshank appeared on behalf of

the Respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peter Leslie Salter

and

Intersectional Linemarkers Pty Ltd.

No. 639 of 1999.

COMMISSIONER J H SMITH.

17 April 2000.
Order.

Having heard Mr P L Salter on his own behalf and Mr D
Brown and Mr A Cruickshank on behalf of the respondent,
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) J.H. SMITH,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Elizabeth Saunders

and

Parents and Citizens Association—
Rockingham Beach Primary School

No. 179 of 2000.

7 April 2000.

Reasons for Decision.

(Given extemporaneously at the conclusion of the
submissions, taken from the transcript as edited by the

Senior Commissioner)
The Applicant was employed by the Respondent as the Can-
teen Manageress at the Rockingham Beach Primary School.
By her Notice of Application she asserts that she was em-
ployed from late in 1990 until on or about the 19th January
this year, when she says that she was notified that her applica-
tion for employment as the Manageress for the ensuing year
was unsuccessful. In effect, she says that she was dismissed at
that time. Notwithstanding what is contained in her Notice of
Application, she now concedes that her employment came to
an end on the 17th of December last. In any event, she con-
tends that she was unfairly dismissed and she seeks relief in
the form of compensation equivalent to 6 months’ wages, in-
cluding annual leave, superannuation, and the like. She also
seeks compensation, as I understand it, for pro rata long serv-
ice leave which she says she would have been entitled to had
she been employed for a further year. In addition, she seeks
payment of 5 weeks’ wages in lieu of notice which she says is
an entitlement under the Federal Workplace Relations Act.

The Respondent for its part denies that the Applicant was
dismissed from her employment. Rather, it asserts that her
employment came to an end by the effluxion of time. In short,
the Respondent says that the Applicant was employed on a
fixed term contract, which by its terms expired on the 17th

December 1999. In any event, the Respondent says that her
employment came to an end on the 17th December 1999 and
if, as the Applicant claims, she was dismissed then she cannot
now be heard to complain about the dismissal being unfair.
She did not lodge the Notice of Application until the 9th Feb-
ruary last, some 54 days after her employment was terminated,
well outside the 28-day limit imposed by Section 29 of the
Act. Hence, the Respondent contends, on both grounds, that
the Commission is without jurisdiction to deal with the mat-
ter, at least in so far as related to an allegation of unfair
dismissal.

Mercifully the material facts in the matter are not in dis-
pute. It seems common ground that at a meeting of the
Respondent’s Committee held on the 25th November 1998, at

which meeting the Applicant was present, the Applicant was
told that the Respondent intended to introduce what it chose
to call a “workplace agreement”, which provided for a fixed
term employment for the school year. The Minutes of that
meeting reveal that it was explained to the Applicant that her
employment would terminate at the end of the next year (i.e.
1999) and that the position would be advertised and she would
be required to re-apply for her position at that time. The Min-
utes also reveal that the Applicant was asked if she understood
what was being proposed. Furthermore, the Minutes reveal
that she indicated she did understand and that she did not have
any questions. In all events, it is common ground that early in
February of 1999 the Applicant signed a contract duty state-
ment for the position of the Canteen Manager. The
uncontradicted evidence of the Respondent’s President is that
was pursuant to an arrangement under which the Applicant
was to be employed on a trial basis for three months. It is
common ground that in April of that year, at the end of the
first term or thereabouts of 1999, the Applicant signed a fur-
ther document of that nature. That document indicated,
amongst other things, that “the statement is valid to the last
day of the school term 4 of 1999”, which, as is common
ground, was the 17th December of that year. The uncontra-
dicted evidence is that the Applicant was invited, before
signing, to take that document home, examine it and if need
be get advice, and that in signing it she said that she under-
stood what she was signing.

The next event so far as is material is that on the 9th Novem-
ber, 1999, the Applicant was sent a letter from the Respondent’s
secretary referring to the Minutes of 1998 and informing her
that her “Workplace Agreement will cease as of the 17th De-
cember 1999, the last day of Term 4”, and that she “will receive
her four weeks’ holiday pay on that date”, that “the position
will be re-advertised” and “we welcome you to re-apply for
Canteen Manager”. It is common ground that on the 17th De-
cember the Respondent’s President approached the Applicant,
asking for the keys to the canteen and associated papers. At
the same time the Applicant was paid her contractual entitle-
ments due at that date. It is common ground that thereafter the
Applicant re-applied for the position, but was unsuccessful in
that application. She was advised of that outcome early in
February last, and it was that which she says prompted her to
lodge the current Application.

The Applicant says, in short, that because in past years she
had automatically been re-appointed to the post after express-
ing interest in re-appointment, she was entitled to assume and
did assume that she would be re-employed on this occasion.
She contends that she had done nothing to justify not being
re-appointed.

In my view, the Commission does not have jurisdiction to
deal with the matter. I accept the submission of the agent for
the Respondent that the Applicant was not dismissed from
employment. Rather her employment came to an end by the
effluxion of time. It is clear from the document signed by the
Applicant in April that her term of employment was to expire
on the 17th December 1999. That arrangement is consistent
with what she was told at the meeting in November of 1998.
The decided authorities make it abundantly clear that termi-
nation of employment by the effluxion of time is not a dismissal
for the purposes of the unfair dismissal law, (see: Saarinen v.
University of Tasmania (1997) 76 IR 278).

In any event, on the basis of the evidence adduced in these
proceedings, it is clear that if the Applicant was dismissed
from her employment, that dismissal took effect on the 17th

December 1999. Indeed, the Applicant admitted as much in
cross examination. She acknowledged on at least two occa-
sions during the course of the proceedings that her employment
came to an end on that date. Furthermore, the fact that the
Applicant thereafter re-applied for her job suggests that she
was not then in employment. As the agent for the Respondent
has rightly pointed out, the Industrial Relations Act 1979 re-
quires that an application claiming relief in respect of an alleged
unfair dismissal must be made within 28 days of the dismissal.
In this case the application was not made until some 54 days
or thereabouts, which is well outside the time limit. In the
circumstances, even if the Applicant was dismissed, the Com-
mission is unable to entertain the application and thus insofar
as the application is one for relief in respect of unfair dis-
missal it must be dismissed. The Applicant may well feel
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aggrieved that she has not been re-employed, but, as the de-
cided authorities make plain, a complaint that a person has
not been re-employed is something different from the com-
plaint that a person has been unfairly dismissed (see: The Board
of Management, Princess Margaret Hospital for Children v.
the Hospital Salaried Officers Association of Western Aus-
tralia (Union of Workers) (1995) 55 WAIG 543).

Insofar as the claim for contractual benefits is concerned,
those benefits which are based on an entitlement to 6 months’
employment, which I take to be 6 months’ compensation, must
necessarily fail. The claim to be entitled to 5 weeks’ notice
under and by virtue the Workplace Relations Act (Common-
wealth) 1996 is likewise baseless. Those provisions have no
application to a fixed term contract such as the one in ques-
tion. In any event, if the Applicant was dismissed by notice,
which in my view was not the case, she was given 5 weeks’
notice or more by the letter of November 1999. Moreover, the
Commission does not have authority to entertain a claim to a
benefit under the Workplace Relations Act1996.

For these reasons the application must be dismissed and I
intend to so order.

Appearances:The Applicant appeared in person.
Mr A. Thompson appeared on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Elizabeth Saunders

and

Parents and Citizens Association—
Rockingham Beach Primary School.

No. 179 of 2000.

7 April 2000.

Order.
HAVING heard the Applicant in person and Mr A. Thompson
as agent for the Respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) G.L. FIELDING,

[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Bradley John Stone

and

Varrone Plastering Pty Ltd.

No. 1192 of 1999.

COMMISSIONER A.R. BEECH.

4 April 2000.

Reasons for Decision.
The simple issue between the parties is whether or not Mr

Stone was dismissed by Varrone Plastering Pty Ltd. It is agreed
by both parties that Mr Stone commenced employment with
Varrone Plastering Pty Ltd on 28 April 1999 as a plasterer’s
labourer. He last worked for Varrone Plastering Pty Ltd on
Wednesday, 7 July 1999. Both parties agree that during or
after lunchtime on 7 July 1999, Mr Stone informed the lead-
ing hand, Jason Smith, that his back was sore and he did not
want to work for the balance of the day. There is, however,
very little agreement between the parties about what happened
from that point forward.

Mr Stone gave evidence. Relevantly, his evidence is that
when he told Mr Smith that he had a sore back and would not

remain at work, Mr Smith rang Mr Varrone and as a result of
that conversation told Mr Stone that he should go home and
that Mr Varrone had said there was no need for him to work
the next day.

When Mr Smith gave evidence on this point it was that he
sent a text message over the mobile telephone to Mr Varrone
but he did not speak to Mr Varrone and did not tell Mr Stone
anything about working the next day. Mr Varrone’s evidence
on the point is that he did not speak with Mr Smith on that
occasion. He merely received a text message from Mr Smith.

Nevertheless, it is agreed that Mr Stone did not work on
that following day which was a Thursday. Neither did he work
on the Friday. Friday was pay day. Mr Stone’s evidence is that
he was at his mother’s house that evening together with his
partner, Shona Tocock when Mr Smith’s girlfriend, Ms Lane
Lane, arrived. Ms Lane gave Mr Stone his wage packet and
said to him: “Andre [Varrone] said: don’t bother coming back”
or words to that effect.  Mr Stone took that as notification that
he had been dismissed.

Mr Stone did not call Ms Lane to give evidence of this criti-
cal conversation. She would have been the most obvious means
of corroborating his evidence about it. He did however, call
Shona Tocock to give evidence. It is helpful to understand
that Ms Lane was not only Mr Smith’s girlfriend, she was
also Ms Tocock’s friend. Ms Tocock’s evidence is that when
Ms Lane arrived in the car at Mr Stone’s mother’s house that
evening, Ms Lane beeped the horn and Ms Tocock went out
to the car. Her evidence is that Ms Lane was stressed. Ms
Lane said to Ms Tocock: “Guess what, I have to tell Brad
[Stone] that Andre has sacked him”. Ms Tocock’s further evi-
dence is that after spending some 20 minutes with Ms Tocock,
Ms Lane went into the house, handed Mr Stone his wage packet
and said: “Andre [Varrone] said you are no longer needed”.

Mr Varrone’s evidence, relevantly, is that he had given Mr
Stone’s wage packet to Mr Smith to give to Mr Stone. At the
time that he did so, Mr Smith was standing in front of his car
and Ms Lane was sitting in the car. His words to Mr Smith
were: “Here is Brad’s pay, he’s not to bother coming in if he’s
still sore, but to let me know what’s going on”. He says he
never spoke to Ms Lane at all.

Mr Smith however states that Mr Varrone in fact said to
him: “Tell Brad his services are no longer required”. That evi-
dence is consistent with a written statement Mr Smith signed
approximately one week later for Mr Stone to use for the pur-
poses of social security (Exhibit 2). In that statement Mr Smith
says that Mr Varrone “told me to tell Bradley not to bother
coming back as his services were not required anymore”.

Mr Smith was not asked why he did not himself give Mr
Stone his wages and pass on the message but rather allowed
Ms Lane to do that job. Nevertheless, I am satisfied on the
evidence that it was Ms Lane who gave Mr Stone his pay and
passed on the message. I do not think very much turns upon
the fact that Ms Lane is not, herself, an employee of Varrone
Plastering Pty Ltd. Provided an employer’s decision to dis-
miss an employee is communicated to the employee accurately,
the fact that it was communicated by someone who was not
an employee seems to me to be immaterial. Mr Stone says
that on the Monday he tried to contact Mr Varrone by tel-
ephone and left a message. Mr Varrone denies receiving any
message. In turn, Mr Varrone says that he tried to contact Mr
Stone without success. He says he left a message on Mr Stone’s
mother’s telephone. Mr Stone denies receiving any message
from Mr Varrone.

Although Mr Varrone states in his evidence that he had de-
cided nothing more than that Mr Stone should not come to
work if his back was still sore, and that Mr Stone should keep
Mr Varrone informed, I do not accept Mr Varrone’s evidence.
I do not accept Mr Varrone’s evidence for the following rea-
sons—

(1) Mr Stone’s evidence is that, other than for his belief
that he was being underpaid, he enjoyed his job.
There is nothing in Mr Stone’s evidence which could
lead to the conclusion that he intended to leave his
job. His evidence about both the financial and emo-
tional effect of the loss of his job leads me to conclude
that he did not leave the job voluntarily. Indeed, it
was never put to Mr Stone that he resigned. Mr
Stone’s evidence was clear and I accept it.
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(2) Ms Tocock’s evidence of her conversation with Ms
Lane and what Ms Lane said to Mr Stone was said
confidently and plausibly. Further, she was not cross-
examined on that evidence. I accept it.

(3) Mr Smith’s evidence before this Commission is that
Mr Varrone said to him to tell Mr Stone that his serv-
ices were no longer required. His evidence is
consistent with exhibit 2. Mr Smith was called as a
witness by Mr Varrone and I am entitled to assume
that Mr Varrone presents Mr Smith as a witness of
truth and honesty despite it being strange that Mr
Varrone should himself call a witness who contra-
dicts his own evidence. I note that Mr Smith now
seems to discount the truth of exhibit 2 and states
that he signed the document only for the purposes
of assisting Mr Stone to apply for social security but
his own oral evidence before this Commission of
Mr Varrone’s words is entirely consistent with the
words in that document.
I do note Mr Smith’s statement that he thought ex-
hibit 2 would be shredded. If by this statement Mr
Smith is saying that he signed the statement know-
ing it to be false to assist Mr Stone to gain a social
security benefit then his attitude to the truth certainly
must be doubted. If I had evidence before me that it
had been so used I would forward a copy of his evi-
dence to the appropriate authorities for their
investigation. Although I am not entirely convinced
that Mr Smith is a witness whose attitude to the truth
inspires confidence, Mr Smith’s evidence is clear at
least on this point: Mr Varrone said to him that Mr
Stone’s services were no longer required.

(4) Although Mr Varrone, and to some extent Mr Smith,
stated that Mr Stone’s job was “always available” to
him, Mr Smith never told Mr Stone after 9 July 1999
that his job was “always available” to him. Given
that Mr Smith was, at least at that time, a friend of
Mr Stone, the fact that he did not tell his friend that
his job was available is most significant. It leads in-
evitably to the conclusion that Mr Smith did not do
so because he knew that Mr Stone’s job was not “al-
ways available” and that can only be because Mr
Smith knew that Mr Stone had been dismissed.

Therefore, although Mr Varrone maybe correct in saying
that his company had plenty of work on and needed a plaster-
er’s labourer, I nevertheless find on the balance of probability
that the reason Mr Stone ceased working for Varrone Plaster-
ing Pty Ltd is that when Ms Lane told him that “Andre
[Varrone] said: don’t bother coming back” or words to that
effect, that indeed was what Mr Varrone had said to Mr Smith.
I therefore find that Mr Stone was indeed dismissed by Varrone
Plastering Pty Ltd.

The next question is whether, as Mr Stone claims, the dis-
missal was unfair. There is no argument in the evidence that
Mr Stone was good at his job. He may not have had previous
experience, but he nevertheless performed his work well.
There is no suggestion to the contrary. I accept that Mr Stone
did believe that he was being underpaid and queried this with
Mr Varrone. Mr Varrone told him that if Mr Stone wanted the
job, that was the rate at which he would be paid. However,
this conversation occurred approximately one month after Mr
Stone commenced employment. His employment continued
for a further six or seven weeks after that event and I do not
believe that permits a reasonable conclusion that it is likely
that the dismissal occurred because Mr Stone queried his
wages.

The only other incident which occurred is that Mr Stone
had a sore back and was absent from work for 2½ days. Mr
Stone gave evidence that Mr Varrone had made a comment to
Mr Stone about another employee which showed that Mr
Varrone has a negative attitude towards employees who pos-
sibly have a potential workers’ compensation injury. However,
this part of Mr Stone’s evidence was never put to Mr Varrone
when he was cross-examined and I therefore do not place much
weight on it. Nevertheless, on the evidence that is before the
Commission, it is more likely than not that Mr Varrone de-
cided to dismiss Mr Stone due to either his absence from work
or because he had developed a sore back or both.

If Mr Stone was dismissed due to his absence from work
then his work history is relevant. Mr Stone had, at the time he
was dismissed, approximately 9 weeks’ service. Not only had
he been good at his job, I accept his evidence that he had
attended work when he was required other than for the occa-
sion of a family bereavement. On that occasion, Mr Varrone
gave him permission to be absent from work. Although Mr
Varrone claimed that Mr Stone had been absent from work on
at least another six occasions, he produced no evidence to
support his allegation. No time and wages records were ten-
dered. Although Mr Varrone stated that he kept notes of Mr
Stone’s absences in his diary, he did not produce the diary in
court. Further, Mr Smith’s evidence regarding Mr Stone’s at-
tendance at work is that he always attended other than for the
time of the family bereavement. I therefore do not accept Mr
Varrone’s evidence that Mr Stone was absent from work on at
least another six occasions. I find that Mr Stone was a good
employee who regularly attended his work. On that basis, it
hardly seems fair for him to be dismissed merely because he
was absent for 2½ days in circumstances where Mr Varrone
knew that his absence was due to injury or ill-health. Indeed,
s.170CK of the Workplace Relations Act, 1996 renders it an
offence against that Act to dismiss an employee by reason of
temporary absence from work because of illness or injury. I
have little doubt Mr Stone’s dismissal due to his absence from
work was unfair to him.

If Mr Varrone dismissed Mr Stone because he had suffered
ill-health or injury by reason of his work, I have little hesita-
tion in reaching a similar conclusion that it would be unfair.
There is no evidence to suggest, for example, that Mr Stone’s
sore back was due to some self-inflicted injury. Indeed, Mr
Stone’s evidence, which I accept, is that his sore back was
merely due to the nature of the work. The provision of either
sick leave, or the payment of a casual wage which incorpo-
rates the notional lack of sick leave entitlement, and the fact
of legislation providing for workers’ compensation, leads in-
evitably to the conclusion that an employee should not be
dismissed merely because he or she has suffered ill-health or
injury while at work.

Therefore, Mr Stone’s dismissal was unfair.
Having found that Mr Stone’s dismissal was unfair, the

Commission considers the issue of remedy. Mr Stone no longer
seeks reinstatement. He has found alternative employment,
indeed, if I have understood his evidence correctly, he may
have found employment that is more acceptable to him than
his employment with Varrone Plastering Pty Ltd, particularly
so far as the hours of employment are concerned. I would
therefore not order Mr Stone to be reinstated.

The Commission is able to order compensation in lieu of
reinstatement where reinstatement is impracticable. It is im-
practicable in this case. Compensation is to be awarded for
the loss or injury arising from the dismissal. As to Mr Stone’s
loss, he would prima facie be entitled to the wages he lost
because of the dismissal from the date of the dismissal, pro-
vided he took steps to mitigate his loss. However, on the
evidence, at a date in August, Mr Stone was imprisoned for a
period of three weeks apparently because he was caught driv-
ing without a valid motor vehicle driver’s licence. There can
be little doubt that Mr Stone would have ceased working for
Mr Varrone whilst he was in prison. Further, there is nothing
in the evidence at all which could permit the conclusion that
Mr Stone would have re-commenced working for Mr Varrone
after he came out of prison. The issue was never put to Mr
Stone. The issue was never put to Mr Varrone. On the evi-
dence, therefore, the loss Mr Stone has established is the wages
he would have earned between Monday, 12 July 1999 and the
date Mr Stone went to prison, had he not been dismissed. Mr
Stone does not know the exact date he went to prison. The
best evidence is that it was a date in August. I therefore find
that Mr Stone’s loss is from 12 July 1999 until the first work-
ing day in August 1999.

Reference was made during the course of the hearing to
whether Mr Stone was either full-time or casual, whether he
was covered by an award or whether he was on probation.
None of these matters are remotely relevant. I have little doubt
that Mr Stone was paid as a casual employee because of the
evidence that he was not paid if he did not work. Indeed, he
seems to have accepted that arrangement because he says he
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did not expect to be paid when he attended the funeral. Never-
theless, Mr Stone was not a true casual in the sense of a person
with intermittent employment. Even on Mr Varrone’s own
evidence, Mr Stone was regularly employed on an ongoing
basis even if, as Mr Varrone would have it, Mr Stone was on a
six month trial period. That hardly is consistent with Mr Stone
being a casual employee. Merely because an employee is paid
as a casual, does not mean that he is a casual employee in the
sense of irregular, uncertain or intermittent employment. Nei-
ther is the issue of the award coverage relevant. The
compensation to be ordered by the Commission is compensa-
tion for what Mr Stone would have earned had he not been
dismissed. It is not what he should have been paid according
to an award. Although s.23A(1)(a) of the Act gives the Com-
mission power to award Mr Stone entitlements due to him,
that is not a mechanism to enforce an award.  The power un-
der s.23A(1)(a) of the Act is exercisable pursuant to s.23.
Section 23 provides that the powers of the Commission are
exercised “subject to this Act”. The Act provides that the en-
forcement of an award is the exclusive province of an Industrial
Magistrate. Even if that conclusion is not correct, as Mr Moss
(on behalf of Mr Stone) suggests, there is no evidence before
the Commission which could permit a conclusion that Varrone
Plastering Pty Ltd is a respondent to an award of this Com-
mission.

This application is determined accordingly and the Minute
of a Proposed Order now issues.

Appearances:Mr D. Moss on behalf of the applicant.
Mr D. Clarke on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Bradley John Stone

and

Varrone Plastering Pty Ltd.

No. 1192 of 1999.

6 April 2000.

Order.
HAVING HEARD Mr D. Moss on behalf of the applicant and
Mr D. Clarke on behalf of the respondent;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act,
1979, hereby—

1. DECLARE that Bradley John Stone was unfairly dis-
missed by Varrone Plastering Pty Ltd;

2. DECLARE that reinstatement is impracticable;
3. ORDER that Varrone Plastering Pty Ltd forthwith

pay Bradley John Stone a sum equal to the wages he
would have earned between 12 July 1999 and 31
July 1999 as compensation for the dismissal that
occurred;

4. ORDER that liberty be reserved to the parties for 21
days from the date of this order to apply to the Com-
mission if they are unable to agree upon the sum in
order 3 hereof.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Fawzia Wilson

and

The Australian Optimal Learning Centre Pty Ltd.

No. 691 of 1999.

COMMISSIONER J F GREGOR.

17 April 2000.

Reasons for Decision.
On 27 March 2000, the Commission heard argument in a dis-
pute which arose from an employment contract which was a
subject of an application by Fawzia Wilson (the applicant)
under Section 29 of the Industrial Relations Act 1979 (The
Act). It is alleged that the dismissal of the applicant, by The
Australian Optimal Learning Centre Pty Ltd, (TAOLC), on
the 5 May 1999 was harsh and unfair. The applicant seeks
orders for compensation for the dismissal. Counsel for the
applicant sought leave to amend the claim to include contrac-
tual benefits claimed to be unpaid. These included $464.35,
an alleged unauthorized deduction from final pay. There was
also a claim that the applicant was entitled to a contractual
entitlement arising from a fixed term contract. TAOLC, repre-
sented by its Principal, Giordana Malabello, did not object to
the variation to the claim and it was allowed, but TAOLC’s
consent to the variation of the claim should not be taken to
mean that it agreed that the employment contract was subject
to a fixed term.

The parties agreed that a chronology of events prepared by
the applicant is an accurate reflection of the major events in
the relationship. The chronology is incorporated here under—

Applicant’s Chronology
Date Description Document
May/June Applicant interviewed for
1998 training position with Respondnet
June 1998 Applicant commenced 4 weeks Trainee Interim

unpaid training, 15 hours per Feedback dated
week 30.06.98

20.07.98 Applicant completed training Letter to
period; commenced on casual Applicant
contract working 17.5 hours per 17.07.98
week (“1st contract”). Applicant
worked 8.30-4.30 2 days per week Conditions of
and 8.30 to 12.00 1 day per week Appointment

(undated)
01.08.98 Applicant signed part-time Letter to

permanent contract. (“Second Applicant 7.08.98
contract”). Contract expressed to
expire on 18.12.98 Conditions of

Appointment
(undated)

11.08.98 Applicant commenced work under
second contract working 17.5 hours
per week

14.12.98 Applicant signed part-time TAOLC
permanent contract in same terms Conditions of
as second contract except pay Appointment
increased to $28,000 from dated 14.12.98
$25,000. (“Third contract”).
Third contract expressed to TAOLC letter
commence on 11.01.99 and expire to Applicant
on 31.12.99 undated.

11.01.99 Applicant commenced working
under Third Contract, working
17.5 hours per week.

29.03.99 Parents and Staff General meeting
09.04.99 Respondent proposes new contracts “TAOLC working

based on 38 hours normal full time Hours” – 2
hours, lunch not paid and 7% pages dated
reduction in pay 09.04.99

09.04.99 Staff met after work to discuss “TAOLC Changes
changes contained in 9 April 99  to Working
memorandum. Proposed alternative Conditions &
changes to structure of programme Salareis”.
and hours, or casual contracts

14.04.99 Staff met with Centre Director “Meeting
14.04.99”
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Date Description Document
23.04.99 Casual contract provided to staff Letter TAOLC to

through pigeon holes Applicant dated
23.04.99.

23.04.99 Director meets with permanent staff
30.04.99 individually to discuss contracts
30.04.99 Applicant met with Director after

end of her shift.
05.05.99 Applicant’s employment terminated TAOLC letter to

Applicant dated
5.05.99

26.05.99 Applicant received final payment: Undated letter to
$464.35 deducted for alleged Applicant
overpayment

(Exhibit C1)

The applicant first became involved with the TAOLC when
it placed a notice at the University of Western Australia offer-
ing positions for under graduates to become involved in the
respondent’s business which includes dealing with autistic
children. The applicant was keen to enhance her skills in the
speciality and she was prepared to enter into a 4 weeks unpaid
training scheme, which she did. On its completion she was
assessed as being appropriate for employment, (Exhibit C2)
and was offered what was called a ‘Casual Contract’. This
contract was secured in a series of documents. A letter of ‘Of-
fer’ was made, (Exhibit C3). The Offer was made in
conjunction with conditions of employment. Some of the con-
ditions are relevant for the disposition of this application, for
instance, under—

Clause 1. Duties:
‘Appointees are required to make themselves available
at the respondent on a regular basis as agreed to carried
out the responsibilities under the contract. They are re-
quired to conduct therapy within the instructional
programs according to the respondent’s methodology,
participate in staff training and development, complete
data collation and analysis, this last apparently for use
by the Director in a PHD dissertation. They are also re-
quired to participate in parent consultation where
appropriate’.
Clause 2. Salary, describes the terms of engagement. Sal-
ary increments to be determined by length of employment
with the respondent, work experience and qualifications.
There are provisions for a bonus at the discretion of the
Director and in particular, sub clause 2.5: provided that
casual employees be paid “per session”. The rate at the
time of the offer to the applicant was $50.00 per session.
The provisions of Clause 3. Tenure, of the conditions of
employment are a matter of controversy between the par-
ties, particularly concerning the applicant’s allegation that
the contract is for a fixed term. For this reason the whole
of the ‘Clause 3. Tenure’ is incorporated hereunder—

“3. Tenure
3.1 All appointees are required to become famil-

iar with the TAOLC Centre Policy, and to
implement Centre procedures and act accord-
ingly.

3.2 All appointees may have contracts renewed
on the conclusion of the current contract, for
a period of either one, two or three years, at
the discretion of the Director.

3.3 The Director may at her discretion release an
appointee at any time during the appointment,
provided that such notice that the Director
consider reasonable, is given of intention to
apply for release.

3.4 The Director may at her discretion dismiss
from appointment, and stop payment of sal-
ary of any appointee, in accordance with the
termination date of the appointment.

3.5 An appointee, if appointed on a casual or part-
time basis, is required to give a minimum of
tw2o week’s notice of intention to leave, and
full time appointees must give one month’s
notice of intention to leave”.

(Exhibit C4)

Other provisions of the ‘Conditions of Appointment’ pro-
vide for superannuation payments and that a permanent, part
time or full time employee may arrange with the Director up
to 4 weeks recreation leave within any 12 month period. There
are provisions which relate to how the leave might be taken.

As an illustration of the unusual wording of the document.
Sub Clause 5.2 of Clause 5, Recreation Leave is in the fol-

lowing terms—
“5.2 On resignation, or termination of contract, it is pre-

sumed that all resignation leave is taken and no
payment in lieu of leave is made.

(Exhibit C4)
The applicant continued under the present employment ar-

rangement until August 1998, when she accepted a new offer
from the respondent. This was for a position of a behavioral
and educational therapist. The position was part-time, 50%
proportion to full time, on a yearly salary of $25,000 per an-
num. (Exhibit C5). Attached to the ‘Offer of Employment’
was a schedule of ‘Conditions of Employment’ which in rel-
evant parts contains exactly the same provisions as the
‘Conditions of Employment’ that have been summarized
above. The applicant continued working 17.5 hours per week
until she was offered a further appointment on 14 December
1998. The ‘offer’ is in similar terms to the ‘contract’ offered
in August other than that the salary was increased to $28,000
per annum. The ‘Conditions of Employment’ (Exhibit C8),
are in similar terms to those summarized above. The ‘offer’
was to commence from the 11 January 1999 and finish on 31
December 1999. The applicant commenced working under it
on the 11 January 1999.

On 29 March, there was a parents and staff general meeting.
According to TOALC this meeting was called because fund-
ing problems had arisen. Ms Malabello said that the part time
contracts which had been offered to a number of the employ-
ees including the applicant were predicated on the research
program, currently underway in Perth, being expanded to in-
clude a second program in New South Wales. It was anticipated
that there would be income derived from the second program
and that would subsidize the payment of the employees. How-
ever, that program did not raise the funds to support research
expansion in Perth. TOALC experienced a trading loss in 1999
and the meeting of the staff and parents was called to address
the ongoing viability of the program. Cost increases were caus-
ing financial hardship and this was clear, according to Ms
Malabello, from the financial performance of the company in
Western Australia. A resolution was made to close the New
South Wales operations and look for other fund raising activi-
ties to increase in fees.

From the evidence of Ms Malabello it is apparent that
TOALC was of the view that even though it did not wish to
reduce staff salaries, and this was in line with undertakings
that had been given to staff by Ms Malabello not to do so, a
number of parents had approached her and expressed their
concerns about the meeting the salary costs of staff. This placed
additional pressure on the limited cash resources. The pro-
gram was fully funded by the parents and without the income
supplied by their fee payment, it was not possible for TOALC
to remain operational.

This lead Ms Malabello to offer a series of options to the
staff. These options were designed to try and cover all of the
circumstances of the employees, so that the impact of any
changes was shared. The end result was intended to reduce
overall expenses and would allow the respondent to stay in
business. The intentions of TOALC where reduced to writing
and were presented to the employees in a document headed
‘TAOLC Working Hours’ (Exhibit C9). This document con-
tained a number of salary options, all designed to save
operational costs. These options were subject to discussion at
a meeting with employees. Ms Malabello says she told the
employees about the financial position of TOALC and that its
viability was dependent upon there being an affordable op-
tion for salaries. What concerned TOALC was that under the
existing arrangements employees, of which the applicant was
one, resulted in each of them being paid for 48 weeks a year
but only working forty.

The staff prepared a response to the changes suggested by
Ms Malabello. Amongst other things TOALC was notified
that the staff had understood from the general meeting on the
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29 March that a reduction of salaries was not considered to be
an option to deal with the financial difficulties. In a document
presented to Ms Malabello the staff acknowledged that there
were financial difficulties—

“However, we the staff, understand that in the current
situation the changes made are to ensure that all staff
are to remain as employees of TAOLC and that the
changes are essential for the ongoing financial viability
of the company.”

(Exhibit M1)
They then went on to observe, that their contracts could not

be changed, unless by agreement, and to that end, proposed
further discussions to try and work through the problem. The
rest of the document puts a collective response to the sugges-
tions made by the respondent in its document, ‘TOALC
Working Hours’. Subsequent to the meeting with the staff,
Ms Malabello offered the applicant a casual contract com-
mencing 3 May, this was for a position of ‘Junior Behavioral
and Educational Therapist’. The conditions of employment
were in relevant of parts, the same as those that have been
summarized previously in these Reasons. Ms Malabello con-
tinued to make it clear that TOALC did not have the financial
resources to sustain existing salary payments. She had meet-
ings with various staff members, and according to her evidence
their original contracts were concluded as of 23 April. The
applicant refused to give the respondent a final decision as to
whether she wished to remain employed and remained unde-
cided until 5 May, when she said she would not be taking up
the offer.

The applicant presented her evidence in a careful and consid-
ered way. I see no reason to conclude that she did not give what
she believed to be a truthful version of events. I say the same for
Giordana Malabello who gave evidence on behalf of TOALC.
There is no argument about the course of events. The chronol-
ogy is agreed between the parties. What is at issue are the
conclusions that ought to be drawn from those events.

Before I deal with my findings, the law to be applied to the
facts in this matter, is found in the tests for ascertaining whether
a dismissal is harsh, oppressive or unfair, which are set out in
Undercliffe Nursing Home –v- Federated Miscellaneous Work-
ers’ Union of Australia (1985) 65 WAIG 385. The question to
be answered is whether the right of employer to terminate the
employment has been exercised so harshly, oppressively or
unfairly against the applicant as to amount to an abuse of the
right. Whether in a particular case the dismissal is unfair, is to
a large degree based on the facts of the particular case. How-
ever, the decided cases suggest that the legislation should be
applied in a common sense and practical way. In Sangwin –v-
Imogen Pty Ltd t/a Carlton Custom Upholstery (1996)40 AILR
388. Von Doussa J, said in administering the Workplace
Relations Act—

“It must be recognized that its provisions are intended to
operate in the practical area of commercial activity, and
that in the endeavour to achieve industrial fairness, it is
necessary to balance the interests and well being of an
individual employee against the interests of the employer,
and also to have regard to matters of wider public inter-
est which may be involved.
The construction of the Act is not to be considered only
from the viewpoint of the employee.”

This is consistent with the idea that the guiding principle
for application in unfair dismissal cases is common sense.
There is no encouragement in the law of a distinction between
dismissals which are substantially unfair and those which are
procedurally unfair. The procedure to be adopted to effect a
dismissal is but one of the factors to be considered in deter-
mining whether dismissal itself is unfair. Shire of Esperance
–v- Peter Maxwell Mouritz (1991) 71 WAIG 891. The notion
of fairness or otherwise of a dismissal needs to be assessed
having regard to all of the circumstances, not to some in iso-
lation of others.

Whether or not the applicant in this matter was a casual
worker is at issue. The rules to apply have been set out by His
Honour the President, in Secro (Australia) Pty Ltd –v- Joseph
John Moreno (1281 of 1995) WAIG 793 .

“The concept of casual employment within the common
law of employment, untrammeled by award prescription,

is generally taken to connote an employee who works
under a series of separate and distinct contracts of em-
ployment entered into for a fixed period to meet the
exigencies or particular work requirements of an em-
ployer, rather than under a single and ongoing contract
of indefinite duration”.
(See Squirrell v Bibra lakes Adventure World Pty Ltd t/a
Adventure World (op cit) at page 1835 per Fielding C
and Steward v Port Noarlunga Hotel Ltd (1980) 47 SAIR
406 at 420).
The parties, or course, cannot by use of a label render
the nature of a contractual relationship something dif-
ferent to what it is (see Stewart v Port Noarlunga Hotel
Ltd (op cit) per Haese DPP at page 5-6).
Certain indicia may be indicative of the nature of the
contract, but they are not determinative, taken alone.
These may include the classification name given to a
worker and initially accepted by the parties, the provi-
sion of the relevant award, the reasonable expectation
that work would be available to him, the number of hours
worked per week, whether his employment was regular,
whether the employee worked in accordance with a ros-
ter published in advance, whether there was reasonable
mutual expectation of continuity of employment, whether
the notice is required by an employee prior to employee
being absent on leave, whether the employer reasonably
expected that work would be available, whether the em-
ployee had a consistent starting time and set finishing
time, and there may be other indicia.”

Earlier in these reasons I cited some extracts from the
‘Conditions of Employment’ which had been accepted by the
applicant when she commenced employment with the respond-
ent in July 1998, which conditions she continued to accept in
a second contract made on the 1 August 1998. The same con-
ditions, insofar as they were relevant to these proceedings were
part of a contract made in December 1998. The disposition of
at least part of this claim depends upon the meaning which
should be given to the conditions of employment. It is the
submission of Ms Herron that the conditions clearly establish
that the applicant was bound by a fixed term contract. This is
said to flow from the meaning of the words in Clause 3.3.
Tenure, which provides “the Director may at her discretion
release an appointee at any time during the appointment, pro-
vided that such notice that the Director consider reasonable,
is given of intention to apply for release.” Interpreted stand-
ing alone, it is difficult to divine what exactly is meant by the
clause. It is trite to say that, industrial documents such as that
under review are to be interpreted applying the rules of inter-
pretation but bearing in mind, that they are often not drafted
by lawyers, but by lay people. I think the preferable interpre-
tation is that one looks at the ‘Letter of Offer’ which provides
for a start and finish dates, that these dates are offered in con-
junction with the Conditions of Employment, and therefore,
in my view, subject to the Conditions of Employment. If the
‘Offer of Employment’ seems to indicate a fixed term con-
tract, Clause 3.2 of the ‘Conditions of Appointment’ this clearly
cast in doubt when it is provided that appointees may have
contracts renewed on the conclusion of a current contract for
a period of either one, two or three years at the discretion of
the Director.

The preferable reading of Clause 3.3 and 3.4 is that the first
provides, if an applicant gives notice then the Director may
release the appointee, whereas Clause 3.4, provides for the
ability for the Director to dismiss from an appointment any
employee. The words ‘in accordance with the termination date
of the employment’ do not seem to add anything to the mean-
ing of the document. Strangely 3.5 provides that casual or
part time employees are required to give a minimum of 2 weeks
notice of intention to leave. It seems though, that the prefer-
able view about the meaning of the whole of the Clause, is
that the contracts could be bought to an end by the giving of
notice of intention to leave on the part of the employee and by
the respondent retaining the right to bring the contract to an
end. In my view, although the wording of the document is
difficult, the best interpretation of it, is the one that I have set
out above. If that be the case, then the argument that there is a
fixed term contract must fail.

There is an issue to be decided about the employment status
of the applicant. The first contract labels the arrangement as
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casual, the second contract labels the relationship part time,
whilst the third seems to indicate another kind of contract,
most likely full time. If the rules that are set out in Secro (Aus-
tralia) Pty Ltd –v- Joseph John Moreno (1281 of 1995) WAIG
793 ibid, are applied, one cannot stretch the understanding of
the relationship to be one which connotes an employee who
works under a series of separate and distinct contracts, rather
than under a single and ongoing contract of indefinite dura-
tion. This was regular employment however labeled by the
parties. I am inclined to the view that even though the ar-
rangements were labeled at various times ‘casual, part time
and full time’, they were not in any real sense different other
than for salary paid and the amount of hours to be worked.

The question remains to be determined, notwithstanding the
type of contract whether by dismissing the applicant as she
did on the 5 May 1999, Ms Malabello acting for TAOLC,
acted unfairly. In determining this question, one has to con-
sider the practical area of commercial activity under which
this business was operating. In doing so the interests and well
being of the employee must be balanced against the interests
of the employer(Sangwin –v- Imogin, ibid). There is no doubt
that the applicant knew on 9 April 1999, that the business was
in financial difficulties. In the group document she signed on
that day, the applicant was party to a document which notes;
”…..however, we the staff understand that in the current situ-
ation the changes made are to ensure that all staff are able to
remain as employees of TAOLC, and that changes are essen-
tial for the ongoing financial viability of the company.” This
was recognition of the difficulty TOALC was in, as it had
been portrayed in the meeting of parents and staff held on 29
March 1999. The need for the organization to deal with the
situation caused by the failure of its Sydney operations was
made known. It was further emphasized in the document
headed ‘TAOLC Working Hours’ where the staff were told
“any changes and refinements to current practices are essen-
tial to the ongoing viability of the company”.

(Exhibit C9)
Ms Malabello set out to negotiate with her employees,

changes to their employment conditions to secure the ongo-
ing viability of TOALC. It is clear from her evidence that
even though some of the employees did co-operate, the co-
operation was nevertheless, not enough to secure the ongoing
operations and TOALC failed. The company is now in the
process of being wound-up as soon as Ms Malabello can at-
tend to that. It has not traded for many months. It was clear
that the warnings being issued by Ms Malabello to the par-
ents and staff about the parlous nature of the finances of the
respondent were true. In those situations, it is understandable

that TOALC tried to change its operations to reduce its finan-
cial overhead. It had to do so as a matter of survival. These are
circumstances in which is inappropriate for the Commission
to intervene, because to do so, would not take proper account
of the interests of the employer as well as the employee. (Loty
–v- Holloway (1971)AR (NSW)95) Mrs Malabello was un-
able to negotiate a satisfactory agreement with the applicant
in this case and as a result TOALC exercised an option to
bring the relationship to a close. It gave the proper notice in
doing so, even though payment was delayed, (it was recog-
nized during the proceedings that a sum of $464.00 is due to
be paid to the applicant). There are no other contractual issues
at large. The fact of the matter is, that if the applicant had
continued on, it would not have been for very long at all as
the business as an operating concern wound up soon after. In
all of these circumstances, the dismissal has not been harsh,
unfair or oppressive and the application will be dismissed.

Appearances: Ms R Cosentino (of Counsel) appeared for
the applicant.

Ms G Malabello appeared for the respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Fawzia Wilson

and

The Australian Optimal Learning Centre Pty Ltd.

No. 691 of 1999.

COMMISSIONER J F GREGOR.

17 April 2000.

Order.
HAVING heard Ms Cosentino (of Counsel) on behalf of the
applicant and Ms G Malabello on behalf of the respondent,
the Commission pursuant to the powers vested in it by the
Industrial Relations Act 1979, hereby orders—

THAT the application be, and is hereby, dismissed.
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.

SECTION 29 (1)(b)—Notation of—
Applicant Respondent Number Commissioner Result

Akkus R Istanbul Bakery House and Café 1884/1999 Fielding SC Dismissed
Anderson BC Car Groomers WA Pty Ltd 1361/1999 Beech C Struck Out
Arnott GJ AJ Baker & Sons Pty Ltd 199/2000 Beech C Discontinued
Bannister J Goodchilds Abattoirs 156/2000 Gregor C Discontinued
Barclay M City of Joondalup 581/1999 Beech C Discontinued
Barris KA Cable Sands (WA) Pty Ltd 1912/1999 Scott C Dismissed
Batchelor A Hydrocool Pty Ltd 13/2000 Gregor C Withdrawn
Beardman B Kingham Holdings Pty Ltd t/a Mariner Motor Hotel 1754/1999 Gregor C Discontinued
Beardman B WA Hospitality Management 1663/1999 Scott C Withdrawn
Beilken ML Monadelphous Engineering Associates 68/2000 Beech C Discontinued
Bell D Bankwest 107/2000 Smith C Discontinued
Bevan R Crosswood Investments Pty Ltd t/a Lufkin International 1330/1999 Beech C Discontinued
Black MK Video Ezy Victoria Park 1957/1999 Gregor C Consent Order
Blondel C Allianze International Ltd—Australian Air Fresheners 332/2000 Gregor C Discontinued
Boothey S Louise Keating 1608/1999 Gregor C Dismissed
Briggs PR Aquionics Pty Ltd 1404/1999 Smith C Discontinued
Britten-Jones D Johnson’s Nursery Garden Centre 134/2000 Kenner C Discontinued
Brocklehurst CA Centre Stage Pty Ltd t/a Joondalup Retravision 42/2000 Beech C Discontinued
Burke KJR Zap Holdings Pty Ltd 1426/1999 Scott C Dismissed
Butters S Ian McKim 53/2000 Beech C Withdrawn
Button GK Albany Racing Club Inc 1625/1999 Coleman CC Consent Order
Campbell P Mayne Nickless Limited t/a Armaguard 106/2000 Scott C Dismissed
Carey P Deckout Design 1708/1999 Scott C Dismissed
Carlton F Olympia Business Training Centre Inc. 58/2000 Scott C Withdrawn



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.1974

Applicant Respondent Number Commissioner Result

Carroll BA Hon Attorney General 1004/1999 Gregor C Discontinued
Carroll GR Starlord Pty Ltd t/a Liquor Unlimited 1936/1999 Gregor C Discontinued
Cavanagh SM Boral Tyres Ltd 1571/1999 Beech C Withdrawn
Childs RV Buccaneer Pools and Spas Pty 160/2000 Scott C Withdrawn
Christie-Maguire D Brockman House Incorporated 1892/1999 Kenner C Discontinued
Cortenbach CM Duchess Publishing Pty Ltd t/a Community Health 1830/1999 Beech C Discontinued

Watch
Cortissos RJ Australian Submarine Corporation Pty Limited 1552/1999 Scott C Dismissed
Coulter M G & S Seedlings 1948/1999 Kenner C Discontinued
Curciarello GP Julia Ross Personnel 350/2000 Beech C Discontinued
Cunningham DO Swan Yacht Club (Inc) 1221/1999 Scott C Dismissed
Curry GSA Rural Traders Company Limited 1106/1999 Scott C Dismissed
Davies G The Australian Red Cross Society, Western Australian 12/2000 Gregor C Discontinued

Division
Davies M HVAC Process Services Pty Ltd and HVAC

Constructions (Queensland) P/L 44/1999 Beech C Discontinued
De-Abreu MF West Coast ‘Halal’ Smallgoods t/a Hifive 1857/1999 Beech C Discontinued
Devlin SM Griffin Resources Pty Ltd t/a Century 21 Northside 74/2000 Scott C Dismissed

Realty
Dickens PW Hughans Saw Service 220/2000 Gregor C Discontinued
Dickson DM Tint a Car, Tint a Glass Osborne Park 333/2000 Beech C Withdrawn
Dunn J Transmetro Corporation Ltd 1433/1999 Smith C Discontinued
Durbin D Nu-Look Naturopathic Clinic 38/2000 Gregor C Discontinued
Duthie CL Durnbond Pty Ltd 39/2000 Scott C Dismissed
Easton JM G & A Ryan “Le Café Northgate” 316/2000 Scott C Consent Order
Edwards EM Ngunytji Tjitji Pirni 1354/1999 Beech C Discontinued
Edwards JR Advanced Traffic Management (AIM) 1400/1999 Gregor C Discontinued
Edwards ME Western Power Corporation 810/1999 Smith C Withdrawn
Edwards TD Toms Tyres and Brakes Pty Ltd 1643/1999 Smith C Dismissed
Elsley K K & L Car Craft 113/2000 Scott C Dismissed
Farmer L Kleenheat Gas Pty Ltd 1067/1999 Gregor C Consent Order
Ferguson AS Transfield Pty Ltd & Other 1350/1999 Smith C Withdrawn
Fernandez L Henry Walker Eltin 935/1999 Beech C Discontinued
Few BC Rockingham Hydro Blasting Pty Ltd 1940/1999 Smith C Withdrawn
Fewings R John Morton of Morton’s Seed & Grain 553/1999 Scott C Dismissed
Fisher M Burley Sekem Sports & Leisure Pty Ltd 1467/1999 Fielding SC Dismissed
Foreman CJ Allwood Nominees (Ian Diffen World of Tyres) 95/2000 Scott C Dismissed
Forster LR Bombay Pty Ltd t/a Heavy Metal Contracting 1272/1999 Beech C Withdrawn
Foster WS Co-operative Bulk Handling Limited 1518/1999 Beech C Discontinued
Freeman PM Westland Autos Pty Ltd 67/2000 Kenner C Discontinued
Fuller LR Silhouttes Hair & Beauty 1802/1999 Fielding SC Dismissed
Furey DN Platinum Music Pty Ltd 90/1999 Scott C Dismissed
Garritani G The Sicilian Restaurant 233/2000 Scott C Dismissed
Gloede DK Henry Walker Eltin Contracting 1955/1999 Wood C Discontinued
Glover R Film & Television Institute (WA) Inc. 28/2000 Beech C Discontinued
Gohrt N Karadale Holdings P/L t/s Carpeting Centre 269/2000 Scott C Withdrawn
Gomes F Steelmark Eagle & Globe – a Division of ANI Corp Ltd 143/2000 Scott C Dismissed
Haig CL Harry Abrahams & Associates Pty Ltd 1900/1999 Smith C Discontinued
Hallgath JD Fairmont Homes Pty Ltd t/a Market City Tavern 286/2000 Beech C Discontinued
Harding AR EE & KG Latimer, Directors – Jetset Travel Warwick 1749/1999 Smith C Discontinued
Harding RN Bechtel Australia Pty Ltd 1766/1999 Beech C Discontinued
Harrison J Terex Mining 1910/1999 Beech C Discontinued
Harrison WD Natura Australia Pty Ltd 91/2000 Smith C Dismissed
Haynes AH Australian Red Cross Society WA Division 11/2000 Gregor C Discontinued
Hedley DW Lord Forrest Nominees Pty Ltd 192/2000 Gregor C Discontinued
Helier DW Vic Letiza AFT The Letizia Family Trust and Others 1590/1999 Scott C Dismissed
Hepburn BA Distinctive Antiques & Decorative Items 713/1999 Beech C Discontinued
Higham E Bartay Distributors 1654/1999 Gregor C Consent Order
Holmesby P Redline Transport Systems A Division of Manta 69/2000 Scott C Dismissed

Holdings Pty Ltd
Howe G Town Inn Pty Ltd t/a Miss Maud 1945/1999 Beech C Discontinued
Howe G AIRS Pty Ltd t/a Workplace Relations & Management

Consultants 745/1999 Scott C Dismissed
Howe PA Quebec Nominees Pty Ltd t/a Thingz Gifts 221/2000 Beech C Discontinued
Hunn JP Eversharp Holdings t/a Margaret River Hotel 1358/1999 Gregor C Discontinued
Hupping LM Leymor Pty Ltd t/a Il Granino 52/2000 Scott C Dismissed
Huts M Cornet Holdings Pty Ltd t/a Video Ezy Midland 1471/1999 Scott C Dismissed
Ilich T AW & C Hall 1956/1999 Beech C Discontinued
Ipsaro-Passione C M.K. Molton Pty Ltd t/a Maria De Cinque Int/Al 1427/1999 Wood C Discontinued
Kaka KES Elizabeth Reiss & Associates 1914/1999 Gregor C Consent Order
Kensitt S City of Subiaco 1873/1999 Beech C Discontinued
Konben H Marine Industrial Insulation 152/2000 Kenner C Discontinued
Kovacevic L Separovic & Associates & Other 928/1999 Kenner C Dismissed
Landow B LJ Hooker Victoria Park 208/2000 Gregor C Discontinued
Lazarou CN Cable Sands (W.A.) Pty Ltd 1677/1999 Scott C Dismissed
Lee JM Churches of Christ Homes and Community Services Inc. 1570/1999 Gregor C Discontinued
Lewis CD Cubek Pty Ltd t/a MRG International 787/1999 Wood C Discontinued
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Applicant Respondent Number Commissioner Result

Maddren TJ Geraldton Plumbing Company Pty Ltd 1949/1999 Smith C Consent Order
Maiolo PV Avamore Pty Ltd t/a Decapo Distributors 292/2000 Wood C Discontinued
Mallows PL Daily Mail Group Radio West/Hot-FM W.A. Radio 17/2000 Gregor C Discontinued

Network
Manning RL Hilgold Holdings Pty Ltd 658/1999 Gregor C Discontinued
March KM Nation View Pty Ltd t/a Marvel Loch Hotel 1640/1999 Beech C Discontinued
Martinac FP The Minister for Community Welfare (Department 125/2000 Gregor C Discontinued

of Family and Children’s Services)
Mazzuccelli LK Challenge (WA) Pty Ltd t/a “Perth Steam Works” 1894/1999 Kenner C Discontinued
McCarthy TP Kingpearl Holdings Pty Ltd t/a Giacci’s Restaurant 1703/1999 Smith C Discontinued
McGrath J Classic Chauffeurs Company 70/2000 Kenner C Discontinued
McLellan CM Renouf Personal Training Centre Pty Ltd 1582/1999 Beech C Dismissed
McRoberts LN The Bell House Café 75/2000 Gregor C Discontinued
Mead NA Westco Jean Team Pty Ltd 1529/1999 Beech C Struck out
Merrett K Otis Building Technologies 73/1999 Beech C Discontinued
Middleton GI Book West Pty Ltd t/f Books West Discretionary 1375/1999 Fielding SC Discontinued

Trust t/s Lifetime Distributors The Book People WA
Mimid Matahari Indonesian Fast Food 180/2000 Gregor C Discontinued
Morgan T Forestlea Investments Pty Ltd 6/2000 Gregor C Discontinued
Newman SP Milne Feeds Pty Ltd 1305/1999 Beech C Discontinued
Nicoloff CJ Murmac Nominees Pty Ltd T/As Sothertons Chartered 194/2000 Scott C Withdrawn

Accountants
Norton SJ Padbury’s Café Restaurant 1173/1999 Beech C Discontinued
O’Connor VL Tony Forrest t/a Kawasaki Northside 918/1999 Kenner C Discontinued
Oldfield T Shack & Kerr Motors Pty Ltd 112/2000 Kenner C Discontinued
Overton LR City of Waneroo 1837/1999 Wood C Discontinued
Pearson J Dr John Z Fenn, King Street Pty Ltd t/a Crozat Craft 136/2000 Gregor C Withdrawn
Peters SM Water Corporation WA 32/2000 Beech C Discontinued
Poletti AM Hermann’s Pty Ltd (Hermann’s Refrigeration) 129/2000 Kenner C Discontinued
Poulter C Acton Consolidated North 1742/1999 Kenner C Dismissed
Pounder E Reece Waldock & Waldock Cuff Investments P/L as 1591/1999 Kenner C Dismissed

trustee for the Cuff Kalgoorlie Trust t/a Brumbry’s
Kalgoorlie

Prothero MA Quality Packaging Pty Ltd 754/1999 Beech C Discontinued
Quinn JJ GAB Robins Australia Pty Ltd 808/1999 Beech C Dismissed
Quinn SB Protective Services (Australia) Pty Ltd 111/2000 Gregor C Discontinued
Rae J East West Freight 1352/1999 Gregor C Discontinued
Reed JL Megawood Mouldings Pty Ltd 190/2000 Beech C Discontinued
Renwick WJ Geraldton Meat Exports Pty Ltd 1647/1999 Smith C Discontinued
Reynolds K Face & Cosmetics Trading Services (Behalf of 1963/1999 Scott C Withdrawn

Gloria Snowball)
Robertson EL Grand Cinemas Currumbine 133/2000 Scott C Dismissed
Robinson AE Chemtronics Ltd 1291/1998 Gregor C Discontinued
Robinson GS Midalia Steel Pty Ltd 879/1998 Beech C Struck out
Rowe G City of Wanneroo 1532/1999 Wood C Discontinued
Sampson HP Veronica Condren t/a Brumby’s Applecross 138/2000 Beech C Discontinued
Sawyer G Rail Road Transport 1907/1999 Kenner C Dismissed
Saxby B PB Foods Ltd 1083/1999 Beech C Discontinued
Shahata R Tegmer Pty Ltd, Trustee for the Tegmer Unit Trust 688/1999 Gregor C Discontinued

t/a Layertech Services
Shepherdson LM G & A Ryan “Le Café Northgate” 317/2000 Scott C Consent Order
Smith JK Bonus Well Servicing (W.A.) Pty Ltd 238/2000 Smith C Discontinued
Smith DJ J Corp Pty Ltd t/a Perceptions The Homebuilders 30/2000 Gregor C Consent Order
Smith M Erin Hughes, Talking Phones 773/1999 Fielding SC Dismissed
Sparnon C Sealy of Australia (WA) 203/2000 Kenner C Discontinued
Spiroski P Multitier Computer 78/2000 Scott C Withdrawn
Stonham J Inglewood Hotel 278/2000 Scott C Dismissed
Stowers GM Quirk Corporate Services Pty Ltd 1673/1999 Gregor C Discontinued
Strandly PJ Discover Holdings Pty Ltd 128/2000 Kenner C Discontinued
Taylor AD McLean Recycling Industries Pty Ltd 178/2000 Fielding SC Dismissed
Thomas L Sampsons Tours Pty Ltd 1183/1999 Beech C Discontinued
Thomason WL Belorado Pty Ltd t/a Wyndham Town Hotel 1240/1999 Scott C Dismissed
Tidnam CP LD & R Holdings Pty Ltd 0005/2000 Gregor C Consent Order
Transport Workers’ Cockburn Corporation Ltd t/a Cockburn Newman 1147/1999 Gregor C Discontinued

Union
Turner RC Flemington Holdings Pty Ltd t/a DPM Contractors 1620/1999 Beech C Discontinued
Vos P The Foothills School Incorporated 1849/1999 Wood C Discontinued
Wachtel D Brady’s Building Products 1729/1997 Parks C Dismissed
Warwick B Gem Paving 1498/1999 Beech C Discontinued
Watson RA BGC Australia Pty Ltd 1266/1999 Scott C Dismissed
Weston PM Aboriginal Legal Service Inc 1531/1999 Fielding SC Discontinued
Wheeler MW AWI Administration Services Pty Ltd 1456/1999 Beech C Discontinued
White GM Intersectional Linemarkers Pty Ltd 640/1999 Smith C Discontinued
White JA Total Corrosion Control Pty Ltd 1369/1999 Scott C Dismissed
Wilson VF Pioneer Concrete 212/2000 Beech C Discontinued
Wolf J Ladang Jalong (Australia) Pty Ltd & Other 1505/1999 Gregor C Discontinued
Woolfenden BE Peerless Emulsion (WA) Pty Ltd 1296/1999 Gregor C Discontinued
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CONFERENCES—
Matters arising out of—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Rail, Tram and Bus Industry Union of
Employees, West Australian Branch

and

Western Australian Government Railways Commission.

No. C 335 of 1999.

CHIEF COMMISSIONER W.S. COLEMAN.

16 December 1999.
Order.

HAVING reconvened the conference pursuant to Section 44
of the Act and having heard from Mr Wells and Ms Mayman
on behalf of the Australian Rail, Tram and Bus Industry Un-
ion of Employees, West Australian Branch (“Union”) and Mr
Johnston and Mr Detez on behalf of Western Australian Gov-
ernment Railways Commission (“Westrail”) and having been
informed of the outcome of discussions undertaken by the
parties in the Commission—

NOW THEREFORE the Commission pursuant to the
provisions of Section 44 of the Industrial Relations Act
1979, hereby orders that—
(1) As a result of the application of this Order, the Or-

der dated 14 December in this matter be cancelled;
(2) Notwithstanding the status of AG 21 of 1996 from

13 December 1999 and without prejudice to either
party, the terms and conditions of that industrial
agreement will continue to have application from
the date of this Order;

(3) Locomotive Operators (“Loco drivers”) covered by
AG 21 of 1996 as at 12 December will receive a
one-off payment of $300.00 as soon as is practica-
ble but no later than the end of the first week in
January, 2000 and will receive an interim wage in-
crease of $15 per week payable from the beginning
of the first pay period commencing on or after 14
December 1999. Provided that this interim increase
shall be fully absorbable under the outcome of any
Enterprise Bargaining Agreement negotiated in ac-
cordance with this Order or the operation of the
Award which has been varied for Arbitrated Safety
Net Adjustments, whichever is relevant. The Union,
in respect of any Enterprise Bargaining Agreement
will not seek retrospective payment.

(4) As a matter of urgency the parties are to meet for the
purpose of Westrail briefing the Union on its plans
for the Freight Services Group’s Operations En-
hancement Project and Organisational Leadership
Initiative designed to meet the challenge to Westrail
from road and rail competition. This briefing is to
include information on initiatives for capital invest-
ment and operational requirements.
Every endeavour it to be made by Westrail to facili-
tate paid attendance at the briefing of nominated
union delegates.
To this end the Union will advise Westrail of its nomi-
nees as soon as possible.

(5) In the light of (4) above the parties are to meet to
discuss the implications of Westrail’s proposals for
the terms and conditions of employment of loco driv-
ers and put in place a timetable for negotiations;
The Commission remains available to assist the par-
ties in their negotiations through the provision of a
Chairman or pursuant to the present application;

(6) The parties should endeavour to complete the nego-
tiations on a new Enterprise Bargaining Agreement
by the end of the first week in February 2000;

(7) The parties are to jointly provide the Commission
with weekly reports on progress in negotiations.

(8) The members of the Australian Rail, Tram and Bus
Industry Union of Employees, West Australian
Branch, participating in the strike, resume work in
accordance with this Order immediately and there-
after work in accordance with (2) above and their
contracts of employment until further Order.

(9) The Australian Rail, Tram and Bus Industry Union
of Employees, West Australian Branch use its best
endeavours to ensure that normal work resumes im-
mediately; and

(10) Either party may on giving the other twenty-four
hours notice apply to the Commission to vary or set
aside this Order.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Rail, Tram and Bus Industry Union of
Employees, West Australian Branch

and

Western Australian Government Railways Commission.

No. C 335 of 1999.

COMMISSIONER A.R. BEECH.

11 April 2000.
Reasons for Decision.

On 16 December 1999 the Chief Commissioner made an
Order (“the Order”) pursuant to section 44 of the Industrial
Relations Act, 1979 which did a number of things. It can-
celled the order made two days earlier on 14 December. It
also continued the terms and conditions of the Western
Australian Government Railways Commission Freight
Railway System Agreement 1995 AG 21 of 1996. The Order
also provided that either party may, on the giving of 24 hours’
notice to the other, apply to vary or cancel the Order. The
Union has now made such an application and seeks a further
order cancelling the Order of 16 December 1999.

The Union’s case
The Union canvassed in detail the reasons why the Order

was issued. One reason which the Union relies heavily on
was the argument of Westrail at the time that AG 21 of 1996
continued to bind Westrail and its employees even though the
union had retired from that Agreement.  That argument was
referred as a question of law to a Full Bench and determined
on 29 March. The Union argues that Westrail’s decision not to
present any submissions in support of its argument shows that
Westrail was simply adopting a delaying tactic in December.
The Union accuses Westrail of causing the situation which
resulted in industrial action on 12 December when it would
not recognise that AG 21 of 1996 had ceased to exist. Westrail’s
adherence to that view is now seen as misleading and showed
a cavalier attitude. Now that the Full Bench has determined
that AG 21 has ceased to exist, the Order of 16 December
1999 which obliges the Union and its members to continue to
observe the terms of AG 21 of 1996 should no longer con-
tinue. Therefore, the Union requests that the Commission’s
Order should now be cancelled.

The Union stresses its view that its members would be bet-
ter off working under the award than continuing under AG 21
of 1996. If Westrail now cannot effectively operate under the
award then that is of no concern to the Union because Westrail
has had since at least November to cater for that eventuality.
The Union acknowledges the agreement-in-principle it reached
with Westrail on 24 March, and the Framework Agreement
which incorporates it. The Union remains committed to genu-
inely recommend acceptance of that Framework Agreement
to its membership. It predicts, however, that its members will
see the choice as being either agreeing to the Framework Agree-
ment or reverting to the award. It believes its members will
now want to work under the award due to their perception of
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Westrail’s misleading conduct in December. The cancellation
of the Order will allow its members to negotiate a new enter-
prise agreement from the basis of the award rather that the
basis of AG 21 of 1996.

Westrail’s case
Westrail submits that the Order is effectively in two parts

because it addressed issues of return-to-work and issues of
resolving the underlying dispute regarding a new agreement.
It argues that the process of negotiations to resolve that dis-
pute are not finished. While Westrail does not say that the
order can never be cancelled, it argues that its cancellation
now will remove the basis for the negotiations which have
occurred and will also cause dislocation to exporters, includ-
ing farmers, which will be devastating.

Significantly, Westrail states that in any event, the Union is
not correct in saying that locomotive drivers will be better off
under the award. In Westrail’s view, changes to the duties of
locomotive operators over the last four years means that the
award will not have direct application to locomotive opera-
tors. Further, Westrail provided the Commission with examples
of occasions where, even if the award did apply, locomotive
drivers would not necessarily be better off.

Conclusion
The reasons why the Order issued on 16 December are criti-

cal. The Union has exercised its right under the Industrial
Relations Act, 1979 to retire from AG 21 of 1996. It is not for
the Commission to effectively re-write the Act to remove the
right of one party to an industrial agreement to retire from it.
It is accepted that the Order is only an interim, not a final,
order. However, it does not automatically follow that because
Westrail’s interpretation of the Industrial Relations Act, 1979
was wrong, or even that it decided without explanation that it
would not make submissions to the Full Bench to support the
interpretation it apparently strongly held in December, that
the Order now should be cancelled.

Much was made of the background which lead to the mak-
ing of the Order. That background includes the fact that an
earlier order was made on 14 December 1999. The reasons
for the making of that order are set out in the preamble to it.
However, that order was cancelled by the Order of 16 Decem-
ber. It is now relevant only as background. What is relevant
here is the Order of 16 December and the reasons for making
it.

The Order was made to—
a. cancel the order of 14 December;
b. continue AG 21 of 1996;
c. pay locomotive drivers a one-off payment of $300

and an interim wage increase of $15.00 per week;
d. require the Union and Westrail to meet—

i. to allow Westrail to brief the Union on its
plans;

ii. to discuss the implications of Westrail’s pro-
posals;

iii. to put in place a timetable for the negotiation
of a new enterprise agreement by the end of
the first week in February 2000; and

iv. to ensure a resumption of work.
The Order reflected the position of both the Union and

Westrail that it was necessary to negotiate a new Enterprise
Agreement. That is still the case. It is well known to all inter-
ested persons Westrail and the Union have been meeting
intensively and that on 24 March an agreement-in-principle
was reached. The Union and Westrail have now incorporated
it into a Framework Agreement which will now be recom-
mended to the locomotive drivers for their acceptance. The
Commission’s Order of 16 December 1999 envisaged pre-
cisely that: there would be a new enterprise agreement. A new
Enterprise Agreement, when registered, will lead to the can-
cellation of the Order.

I am saddened by the submission from the union that it sees
the industrial atmosphere between the Union and its locomo-
tive driver members on the one hand, and Westrail on the other,
as one of total distrust and total dislike. It is vital to the inter-
ests of the Union, its members, Westrail and the community it
serves for all persons to conclude a further Enterprise

Bargaining agreement. It would be wrong to see the issue now
as a simple choice between either the proposed Framework
Agreement or returning to the Award. Even the Union does
not say that the award is to apply for the future. It recognises
that there needs to be a new Enterprise Agreement, although
it says it should negotiate that new agreement while its mem-
bers are working according to the award.

However, while the Union might say it is of no concern to
the Union if Westrail now cannot effectively operate under
the award the Union must nevertheless recognise that if a re-
turn to the award with a reversion to 8-8½ hour shifts will
dislocate freight services operations and may give rise to safety
risks, it might well be of concern to the community and to the
Commission. The Union will need to satisfy the Commission
that the return to the award will not lead to such a situation.
Although the Order is only an interim order, and the Union
has the right to retire from AG 21 of 1996, turning back the
clock is never straightforward.

For its part, Westrail must be prepared for the eventuality
that because the Order is interim, and the Industrial Relations
Act permits a party to retire from an industrial agreement, the
Order necessarily has a limited life.

The fact that Westrail’s interpretation of the Industrial Re-
lations Act, 1979 was wrong does not provide a basis to now
cancel the Order when there also were reasons for the making
of the Order which went beyond Westrail’s view that AG 21
of 1996 continued to bind Westrail and its employees even
though the union had retired from that Agreement. This is
particularly so when the Union and Westrail are on the verge,
hopefully, of concluding a new Enterprise Agreement. For
those reasons, the union’s application is refused at this time.

Appearances:Mr R. Wells on behalf of The Australian Rail,
Tram and Bus Industry Union of Employees, West Australian
Branch.

Mr D. Johnston on behalf of the Western Australian
Government Railways Commission.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Rail, Tram and Bus Industry
Union of Employees, West Australian Branch

and

Western Australian Government Railways Commission.

No. C 335 of 1999.

11 April 2000.

Order.
HAVING heard Mr R. Wells on behalf of The Australian Rail,
Tram and Bus Industry Union of Employees, West Australian
Branch and Mr D. Johnston on behalf of the Western Austral-
ian Government Railways Commission, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application by The Australian Rail, Tram
and Bus Industry Union of Employees, West Australian
Branch to cancel the Order dated 16 December 1999 is
dismissed.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian

Branch and Others

and

Argyle Diamond Mines Pty Ltd.

No. C 75 of 2000.

1 May 2000.
Order.

WHEREAS the Respondent has notified its workforce of its
intention to introduce a formal “Fit For Work Policy”;

AND WHEREAS the Applicants object to certain aspects
of the Policy which were the subject of a compulsory confer-
ence before the Commission on 17 April 2000;

AND WHEREAS as a consequence of the matters raised at
that conference the Commission recommended that the intro-
duction of the Policy be delayed for four weeks to enable
further discussions to occur between the parties with the ob-
jective of resolving any outstanding differences of opinion in
respect of the Policy and its implementation;

AND WHEREAS those discussions were not entirely pro-
ductive and a dispute still exists between the parties regarding
the Policy and its implementation;

AND WHEREAS the Respondent has indicated that it in-
tends to introduce the Policy on a trial basis with effect on 2
May 2000 contrary to the wishes of the Applicants;

AND WHEREAS despite further discussions between the
parties at a further compulsory conference held this day there
appears to be no immediate prospect of resolution of the dis-
pute in the current environment of industrial relations and the
parties will have to resort to arbitration to resolve the dispute;

AND WHEREAS I am of the opinion that it is necessary to
intervene in order to prevent further deterioration of indus-
trial relations in respect of the matter pending further
conciliation or, if need be, arbitration and in order to encour-
age the parties to further exchange attitudes and information
likely to assist in the resolution of the dispute;

NOW THEREFORE I the undersigned pursuant to the In-
dustrial Relations Act 1979, and particular section 44(6)(ba),
do hereby order—

1. THAT unless the parties otherwise agree and pend-
ing arbitration of the dispute regarding the Policy
and its implementation, the Respondent refrain from
introducing in respect of employees covered by the
Argyle Diamond Production Award 1996 the “Fit
For Work Policy” identified by the Respondent’s
memorandum dated 20 April 2000 (or any variation
thereof) to the extent that the Policy requires the
employees to submit to compulsory drug and alco-
hol testing and imposing sanctions linked to the
results of those tests, provided that nothing in this
order shall prevent the Respondent from exercising
its legal rights and duty of care obligations where an
employee appears to the Respondent to be unfit for
work.

2. THAT all or any of the parties may, on giving 24
hours’ notice to the others, apply to the Commission
to vary, revoke or otherwise set aside the terms of
this Order.

(Sgd.) G. L. FIELDING,    
[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing And
Kindred Industries Union of Workers—Western Australian

Branch

and

JFK Engineering & Another.

No. C 3 of 2000.

COMMISSIONER S J KENNER.

6 April 2000.

Order.
HAVING heard Mr G Sturman on behalf of the applicants
and Ms L Nichols of counsel on behalf of JFK Engineering
Pty Ltd and there being no appearance on behalf on Silvertop
Nominees and by consent the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979
hereby orders—

THAT JFK Engineering Pty Ltd be struck out as a re-
spondent to the applications.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Australian

Branch & Another
and

Midland Brick Co. Pty Ltd.

No. C 337 of 1999.

COMMISSIONER S J KENNER.

20 April 2000.

Reasons for Decision.
THE COMMISSIONER: The present application came be-
fore the Commission in somewhat unusual circumstances. The
substantive matter in application No C 337 of 1999, involved
an application by the applicants against the respondent pursu-
ant to s 44 of the Industrial Relations Act 1979 (“the Act”), by
which the applicants sought the assistance of the Commis-
sion in relation to enterprise bargaining negotiations.

Application No C 337 of 1999 was, for reasons not here
material, “discontinued” by the applicants by letter dated 16
February 2000, and by subsequent notices of discontinuance
of application, filed by both of the applicants. The matter that
had arisen for determination was the respondent’s contention
that it was not competent for the applicants to discontinue the
application without the leave of the Commission, in accord-
ance with reg 75 of the Industrial Relations Commission
Regulations 1985 (“the Regulations”). Furthermore, Mr Power,
counsel for the respondent, submitted that in the circumstances,
leave should not be granted by the Commission.

After hearing argument from the parties, the Commission
determined that for reasons to be published in due course, the
application had been discontinued by the applicants and leave
to do so pursuant to the Regulations, was not required. Ac-
cordingly, it was unnecessary to determine the leave issue.
These are my reasons for so deciding, which reasons can be
shortly stated.

Counsel for the respondent, as the Commission understood
it, argued that the terms of reg 75 dealing with discontinuance
of applications, in particular regs 75(1) and (4), were some-
what ambiguous, in that reg 75(4) should not be read as being
constrained in terms, by reg 75(1), as to when leave was re-
quired be granted to an applicant to discontinue an application.
In other words, so the argument went, there was a discretion
retained by the Commission, even when a matter had yet to be
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set down for hearing, to effectively prevent an applicant from
discontinuing an application. It was common ground that the
matter had not been set down for hearing in the manner con-
templated by reg 75(1).

Reg 75 of the Regulations provides as follows—
“75. (1) Subject to subregulation (3) an applicant may

withdraw or wholly discontinue an applica-
tion against any respondent or withdraw any
part of the claim contained in the application
at any time before it has been set down for
hearing by filing a notice in accordance with
Form 23 in the office of the Registrar.

(2) A copy of the notice shall after being filed be
served on every respondent directly affected
by it.

(3) Where a counterproposal has been filed in
answer to an application the application may
only be withdrawn under the provisions of
subregulation (1) with the consent of the re-
spondent making the counter-proposal
endorsed on Form 23.

(4) Save as in this regulation otherwise provided
it shall not be competent for an applicant to
withdraw or discontinue the application with-
out leave of the Commission but the
Commission may before, at or after the hear-
ing, order the application be discontinued or
dismissed or any part of it be struck out.”

The qualification contained in reg 75(3), which only ex-
tends to the withdrawal of an application, only operates in
circumstances where a counter-proposal has been filed. It was
also common ground that this was not the case in the instant
matter.

The terms of a statute, including delegated legislation, should
be interpreted in accordance with the well established canons
of construction. That is, the words used are to be given their
ordinary and natural meaning, within the context of the pro-
visions under consideration as a whole (see: Statutory
Interpretation in Australia Fourth Edition Pearce and Geddes
chapter 2). Furthermore, a construction that would promote
the purpose or object of a written law is to be preferred to one
that does not do so: s 18 Interpretation Act 1984 (WA).

By the terms of reg 75(4), the circumstances in which leave
is required of the Commission for an applicant to withdraw or
discontinue an application are set out. From the plain lan-
guage of reg 75(4), in my opinion, the circumstance in which
it is not competent for an applicant to withdraw or wholly
discontinue an application, without the leave of the Commis-
sion, is where the matter the subject of the application, has
been set down for hearing by the Commission. The terms of
reg 75(3) do not bear upon the grant of leave by the Commis-
sion to withdraw or wholly discontinue an application in this
regard. This sub-reg only deals with the withdrawal of an ap-
plication, in circumstances where a counter-proposal has been
filed, and requires the consent of the respondent making the
counter-proposal. It’s relevant direct linkage is with reg 75(1)
and not reg 75(4). If such consent is forthcoming, there is no
requirement on the applicant to obtain the leave of the Com-
mission to withdraw the application and the terms of reg 75(4)
do not operate in this circumstance. However, this would not
appear to preclude the possibility of an applicant seeking the
leave of the Commission to withdraw an application in which
a counter-proposal has been filed, where the requisite consent
of the respondent was not forthcoming, in a given case.

In my opinion, the terms of reg 75 are plain as to their ordi-
nary and natural meaning. I am not persuaded by the
respondent’s submission that the plain meaning of the terms
of regs 75(1) and 75(4) should be departed from. In my view
this interpretation of the Regulations does not involve any
absurdity, repugnance or ambiguity. It simply means that at
any time up until a matter has been listed for hearing by the
Commission, (except in a case in which a counter- proposal
has been filed) it is competent for an applicant to withdraw or
wholly discontinue an application, without leave. Indeed the
plain textual provisions of reg 75(4) provide that it is “com-
petent” for an applicant to so act. Thereafter, an application
may only be withdrawn or wholly discontinued by leave of
the Commission.

I am not persuaded that the Commission retains, in effect, a
residual discretion to prevent, against its will, an applicant
from discontinuing an application, in circumstances where the
condition imposed by reg 75(1) is met. That being the case,
by the notices of discontinuance, the application was discon-
tinued and at an end. It was therefore unnecessary for me to
deal with the issue of leave to discontinue. As to the letter of
16 February 2000, it is doubtful that this had the effect of
discontinuing the application. As the terms of reg 75(1) pre-
scribe the proper procedure for an applicant to discontinue, I
consider this to be for the purpose of providing a clear and
unambiguous method of bringing proceedings to an end, which
method should be compiled with to be effective. This proce-
dure was ultimately compiled with in this case.

I determine accordingly.
APPEARANCES: Mr G Halliwell and Mr G Sturman

appeared on behalf of the applicants.
Mr A Power of counsel appeared on behalf of the respond-

ent.

CONFERENCES—
Matters referred—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information,

Postal, Plumbing and Allied Workers Union of Australia,
Engineering and Electrical Division, WA Branch

and

Vaughan Castings, A Division of Evans Deakin
Engineering Pty Ltd.

No. CR 37 of 2000.

COMMISSIONER S.J. KENNER.

6 April 2000.

Order.
HAVING heard Mr C Young and Mr J Fiala on behalf of the
applicant and Mr T Thompson as agent on behalf of the re-
spondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the attached schedule shall be known as the
Vaughan Castings (Bayswater) 1999-2000 Transfer/Re-
dundancy Order.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This Order shall be referred to as the Vaughan Castings

(Bayswater) 1999-2000 Transfer/Redundancy Order.

2.—ARRANGEMENT
  Clause
   No.

1. Title
2. Arrangement
3. Parties Bound
4. Area and Scope of Order
5. Date and Period of Operation
6. Relationship to Parent Award
7. Issuing of Order
8. Adjustment of Hourly Rates
9. Long Service Leave

10. Termination Date
11. Annual Leave Payment/Annual Leave Loading
12. Travelling Allowance



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.1980

13. Redundancy/Transfer
14. Industrial Agreement/s
15. Status
16. Merging EBA Payments
17. Dispute Procedure
18. No Extra Claims
19. Signatories

3.—PARTIES BOUND
The parties to this Order are—

(a) Vaughan Castings a Division of Evans Deakin En-
gineering Pty Ltd, 19 Russell Road, Henderson, WA,
6166 (ACN 069 158 954).

(b) Communications, Electrical, Electronic, Energy, In-
formation, Postal, Plumbing and Allied Workers’
Union of Australia, Engineering and Electrical Di-
vision, WA Branch (CEPU).

(c) All employees who are eligible to be members of
the CEPU who were/are employed in the Bayswater
foundry located at Paddington Street, Bayswater
since 9 May 1999.

(d) Approximately 25 employees are bound by this Or-
der.

4.—AREA AND SCOPE OF ORDER
(a) This Order shall apply to all employees who are eligible

to be members of the CEPU at the former RCR Foundry
Bayswater who transferred their employment to Vaughan Cast-
ings on or about the 9 May 1999 on the acquisition by Vaughan
Castings of the business of RCR Foundry Bayswater and who
have remained at the Bayswater foundry site or who have trans-
ferred to the Henderson site since 9 May 1999.

(b) Further, this Order shall apply to all employees who
have been employed since 9 May 1999 and who remain at the
Bayswater foundry site or to those employees who have trans-
ferred to the Henderson site since 9 May 1999.

5.—DATE AND PERIOD OF OPERATION
This Order shall operate on and from 16 February 2000 and

shall remain in force until 31 December 2000 after which event
this Order shall cease to have effect.

6.—RELATIONSHIP TO PARENT AWARD
(a) This Order shall be read in conjunction with the Metal

Trades (General) Award 1966, No.13 of 1965 and shall pre-
vail to the extent of any inconsistency with the Award.

(b) This Order shall also be read in conjunction with—
1. the RCR Tomlinson Ltd (Perth Foundry) Enterprise

Agreement 1998 (AG 253) (“Bayswater EBA”).
2. the Henderson EBA (2000) (“Henderson EBA”).

and shall prevail to the extent of any inconsistency with either
of the EBA’s named above.

7.—ISSUING OF ORDER
Once agreed and signed by the parties, this Order shall be

issued by the Western Australian Industrial Relations Com-
mission.

8.—ADJUSTMENT TO HOURLY RATES
Employees who transfer from the Bayswater foundry to the

Henderson foundry will not have their hourly rate reduced to
adjust for annual leave loading.

9.—LONG SERVICE LEAVE
(a) Employees who transfer from the Bayswater foundry to

the Henderson foundry will continue to accrue their current
Long Service Leave entitlement of 13 weeks leave after 10
years service in accordance with Clause 30 of the Bayswater
EBA.

(b) The company agrees to “red circle” those employees
affected in subclause (a) above. This means that an employee
will maintain their current LSL accrual.

10.—TERMINATION DATE
(a) The notice period for the termination date (in the case of

redundancy) or the date of transfer from Bayswater to
Henderson, shall be in accordance with Clause 6 – Contract
of Service of the Metal Trades (General) Award.

(b) A lesser period of notice may be served/worked by mu-
tual written agreement.

11.—ANNUAL LEAVE PAYMENT/ANNUAL LEAVE
LOADING

All annual leave accrued whilst working at the Bayswater
foundry will attract a 17.5% leave loading when each em-
ployee takes that accrued annual leave after transferring from
Bayswater to Henderson.

12.—TRAVELLING ALLOWANCE
(a) A travelling allowance of $10.00 per day (maximum

$50.00 per week) will be paid to employees who transfer from
Bayswater to Henderson.

(b) This payment shall be paid for a period not exceeding 6
months from the date each employee transfers to the Henderson
foundry.

(c) The daily allowance shall not be paid to an employee
who is absent from work.

(d) The daily allowance shall only be paid to employees
who attend to work for their ordinary hours.

(e) The company agrees to allow some latitude regarding
the arrival time for employees who transfer from Bayswater
to Henderson.

(f) This latitude shall be for a 4 week period from the date
of transfer to allow each employee to work out their required
route to and from work and to take into consideration the traf-
fic flow on a daily basis.

(g) During the latitude period, if an employee is late for
work, they will be required to work their normal days work at
ordinary rates until they have completed their rostered hours
for the day.

13.—REDUNDANCY/TRANSFER
(a) Thirteen (13) employees (See Appendix A) who do not

transfer from Bayswater to Henderson, will be entitled to re-
dundancy payments in accordance with Clause 32A –
Redundancy, subclause (3) Severance Pay of the Metal Trades
(General) Award.

(b) The company and the CEPU agree that no additional
redundancies will be considered or pursued.

(c) It is agreed that the balance of the employees bound by
this order accept their transfer to the Henderson foundry.

14.—INDUSTRIAL AGREEMENT/S
Notwithstanding the specific conditions of this Order for

employees who transfer from Bayswater to Henderson, the
following will apply—

(a) Employees who are employed under the Bayswater
EBA will transfer to the Henderson EBA (2000) and
its conditions.

15.—STATUS
This clause is to be read in conjunction with clause 8 – Ad-

justment to Hourly Rates of this Order.
(a) It is accepted that employees who transfer from

Bayswater to Henderson will do so at their current
classification without loss of pay ie: Trades Assist-
ant, Moulder, Patternmaker, Dresser etc.

(b) Notwithstanding (a) above, there is no guarantee that
the current title, position or responsibility of a Lead-
ing Hand of employees at Bayswater will be
preserved following their transfer to Henderson.

(c) However, should a Leading Hand lose that position,
there will be no corresponding loss of the allow-
ances associated with the position.

(d) Provided further that an employee who has lost their
Leading Hand position but not their allowances, is
later promoted (either on a temporary or permanent
basis) will not receive any additional Leading Hand
allowance(s) as it is already being paid.

(e) However, if the new position attracts an allowance
greater than that already being received, the differ-
ence will be paid to the employee.

16.—MERGING EBA PAYMENTS
Employees on the Bayswater EBA who transfer to

Henderson and work under the Henderson EBA shall receive
a 2% wage increase on and from the date of transfer.
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17.—DISPUTE PROCEDURE
(a) In the event of a problem, grievance, question, dispute

or difficulty arising out of the operation of this Order, the
Vaughan Castings Henderson EBA (2000) Clause 35 – Dis-
pute Resolution shall apply.

(b) It is recognised that genuine attempts must be made to
resolve the problem, grievance, question, dispute or difficulty
prior to the referral to the Western Australian Industrial Rela-
tions Commission for conciliation and where necessary
arbitration.

18.—NO EXTRA CLAIMS
There shall be no extra claims sought by the parties to this

Order regarding transfer or redundancy during the life of this
Order.

19.—SIGNATORIES
This Order has been agreed to by the parties whose signa-

tures appear below—
Signed for and on behalf of Vaughan Castings a Division of

Evans Deakin Engineering Pty Ltd (ACN 069 158 954)
Sgd..................................... PATRICK LAWRENCE

Signature Print Full Name
HR & OHS Manager 3 April 2000

Title Date
Signed for and on behalf of Communications, Electrical,

Electronic, Energy, Postal, Plumbing and Allied Workers’
Union of Australia, Engineering and Electrical Division, WA
Branch (CEPU).

Sgd..................................... J. D. FIALA
Signature Print Full Name

Metal Trades Orgnsr. 3 April 2000
Title Date

Appendix “A”
The following is a list of employees who have accepted re-

dundancy.
Edward Burgess
Mamerto Caceres
William Cleasby
Antonio Degasperis
Heath Jeffrey
Andor Kurtossy
Thomas McKenzie
Emio Morosini
Stephen Plichta
Terry Scherini
Joseph Smith
Martin Stayt
Vilmos Tiszavolgyi

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian

Branch & Others

and

RGC Mineral Sands Ltd & Others.

No’s CR270 of 1999.

CR300 of 1999.

19 April 2000.
Order.

WHEREAS the Commission in Court Session was convened
on 13 April 2000 at the request of the applicants to seek a
Directions Hearing for further information and directions as
to the filing of primary and responding witness statements;
and

WHEREAS the Commission in Court Session is satisfied
that the following orders and directions are necessary and
expedient for the just hearing and determination of the matter.

NOW THEREFORE, having heard Mr D Schapper (of
Counsel) for the applicants and Mr Andrew Cameron for the
respondent, the Commission in Court Session, pursuant to
the powers vested in it under the Industrial Relations Act 1979,
hereby orders and directs—

THAT—
1. Leave be granted to the applicants to amend the claim

in CR270 of 1999 in accordance with the letter from
the applicants’ solicitor dated 3 April 2000 and the
claim be so amended,

2. The respondents shall provide to the applicants the
site by site monthly PRR figures from 1 July 1995
to 30 June 1997 on or before 4pm Tuesday 18 April
2000,

3. The respondents shall file and serve particulars of
defence on or before 4pm on or before 4pm Tues-
day 18 April 2000,

4. All parties shall file and serve statements from all
their witnesses and documents to be tendered in evi-
dence on or before 4pm Thursday 20 April 2000,

5. All parties shall file and serve statements from all
their witnesses in reply, if any, on or before 4pm
Friday 28 April 2000.

By the Commision in Court Session.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

CONFERENCES—Notation of—

Parties Number Date Matter Result
Commissioner

Automotive, Food Allight Pty Ltd Kenner C 03/4/00 Alleged Unfair Discontinued
Metals, Engineering, ACN 053 434 807 C 66 of 2000 Dismissal
Printing & Kindred
Industries Union
Automotive, Food Brownbuilt Pty Ltd Kenner C 21/12/99 Industrial Discontinued
Metals, Engineering, C 357 of 1999 Action
Printing & Kindred
Industries Union
Automotive, Food Argyle Diamond Wood C 16/3/00 Redundancy Concluded
Metals, Engineering, Mines Pty Ltd C 51 of 2000 Dispute
Printing & Kindred
Industries Union
Automotive, Food Australian Wool Gregor C n/a Entitlement to Consent
Metals, Engineering, Handlers C 29 of 2000 leave
Printing & Kindred
Industries Union
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Parties Number Date Matter Result
Commissioner

Automotive, Food BHP Building Kenner C 16/3/00 Unfair Discontinued
Metals, Engineering, Products CR 234 of 1999 dismissal
Printing & Kindred
Industries Union
Automotive, Food Pilbara NDT Kenner C n/a Alleged unfair Discontinued
Metals, Engineering, C 19 of 2000 dismissal
Printing & Kindred
Industries Union
Automotive, Food Energy Piping Gregor C 28/3/00 Alleged unfair Discontinued
Metals, Engineering, C 28 of 2000 dismissal
Printing & Kindred
Industries Union
Automotive, Food Lamberta Pty Ltd Kenner C n/a Coercion Discontinued
Metals, Engineering, CR 229 of 1999
Printing & Kindred
Industries Union
Automotive, Food Midland Service Wood C n/a Redundancy Concluded
Metals, Engineering, Panel C 74 of 2000
Printing & Kindred
Industries Union
Automotive, Food Interpact Holdings Kenner C n/a Industrial Withdrawn
Metals, Engineering, Pty Ltd & Other C 82 of 2000 Action
Printing & Kindred
Industries Union
Automotive, Food Transfield Pty Ltd Kenner C n/a Dispute Discontinued
Metals, Engineering, CR 209 of 1999 regarding offer
Printing & Kindred of employment
Industries Union
Builders’ Labourers, Le Blanc Kenner C 27/1/00 Wage Discontinued
Painters and Communications C 280 of 1999 Discrepancies
Plasterers Union Pty Ltd
Civil Service CEO, DOPLAR Beech C 23/2/00 Salary Discontinued
Association of WA Inc. PSACR 61 of Packaging

1998
Civil Service Director General, Gregor C 09/3/00 Reduction in Consent
Association of WA Inc. Ministry of Justice PSAC 54 of 1999 pay
Civil Service Director General, Gregor C 09/3/00 On-Call Concluded
Association of WA Inc. Ministry of Justice PSAC 55 of Allowance

1999
Civil Service Executive Director, Beech C 23/8/99 Change in Referred
Association of WA Inc. Department of PSAC 39 of and Work

Conservation and 1999 11/1/00 Arrangements
Land Management

Civil Service Kings Park Board Beech C 20/8/99 Enterprise Concluded
Association of WA Inc. PSAC 26 of and Agreement

1999 5/10/99
Communications, Bradken WA Kenner C 4/2/00 Workers Discontinued
Electrical, Engineering C 359 of 1999 Compensation
Electronic, Energy, Services Limited
Information, Postal,
Plumbing and Allied
Workers Union
Communications, North Metropolitan Beech C n/a Reduction of Concluded
Electrical, Health Services C 69 of 2000 leading hand
Electronic, Energy, allowance
Information, Postal,
Plumbing and Allied
Workers Union
Communications, Vaughan Castings, Kenner C 16/3/00 Transfer/ Referred
Electrical, A Division of C 37 of 2000 Redundancy
Electronic, Energy, Evans Deakin Package
Information, Postal, Engineering Pty Ltd
Plumbing and Allied
Workers Union
Communications, Millennium Kenner C n/a Denied Discontinued
Electrical, Inorganic CR 238 of 1999 Productivity
Electronic, Energy, Chemicals Ltd Bonus
Information, Postal,
Plumbing and Allied
Workers Union
Construction, City of Fremantle Wood C 15/3/00 Alleged refusal Concluded
Mining, Energy, C 49 of 2000 to allow paid
Timberyards, time off
Sawmills and
Woodworkers Union
Construction, BHP Iron Ore Pty Fielding SC n/a Interpretation Withdrawn
Mining, Energy, Ltd C 62 of 2000
Timberyards,
Sawmills and
Woodworkers Union
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Parties Number Date Matter Result
Commissioner

Construction, BHP Iron Ore Pty Wood C 27/3/00 Alleged Unfair Referred
Mining, Energy, Ltd C 67 of 2000 27/4/00 Dismissal
Timberyards,
Sawmills and
Woodworkers Union
Construction, Hamersley Iron Pty Beech C 9/3/00 Rail Roster Discontinued
Mining, Energy, Ltd CR 34 of 1997
Timberyards,
Sawmills and
Woodworkers Union
Forest Products, Pem-Pine (WA) Pty Beech C n/a Signing Discontinued
Furnishing & Allied Ltd C 178 of 1999 Workplace
Industrial Union Agreement
Independent Schools John Septimus Roe Scott C 11/11/99 Termination Concluded
Salaried Officers’ Anglican C 301 of 1999
Association of WA Community School
Industrial Union
Independent Schools Swan Christian Scott C 24/1/00 Reinstate to Referred
Salaried Officers’ Education C 352 of 1999 and Assistant
Association of WA Association Inc 31/1/00 Principal
Industrial Union
Independent Schools St Hilda’s Anglican Scott C 15/3/00 Termination of Dismissed
Salaried Officers’ School for Girls CR 320 of 1999 Employment
Association of WA
Industrial Union
Liquor, Hospitality Claremont Yacht Beech C 29/2/00 Dismissal Concluded
and Miscellaneous Club Inc C 346 of 1999
Workers Union
Liquor, Hospitality Chesterfield Child Beech C 16/6/99 Dismissal Referred
and Miscellaneous Care Centre Pty Ltd C 130 of 1999
Workers Union
Liquor, Hospitality Bassam Taweel and Beech C 10/3/00 Rightful Concluded
and Miscellaneous Nagham Taweel t/a C 349 of 1999 Entitlement as
Workers Union Little Stars Child a full-time

Care Centre employee
Liquor, Hospitality MP Security Gregor C 23/3/00 Conference re Order Issued
and Miscellaneous C 7 of 2000 unfair dismissal
Workers Union
Liquor, Hospitality P & O Berkeley Smith C 22/3/00 Long Service Withdrawn
and Miscellaneous Challenge C 36 of 2000 Leave
Workers Union Entitlements on

transfer to new
employer

Liquor, Hospitality Anglican Homes Beech C 22/12/99 Payment of Concluded
and Miscellaneous for the Aged C 356 of 1999 public holidays
Workers’ Union (Incorporated) and and penalty

Others rates for
Christmas 1999

Liquor, Hospitality Airlite Group Beech C 29/2/00 Alleged Unfair Concluded
and Miscellaneous C 326 of 1999 Dismissal
Workers Union
Liquor, Hospitality Arrix Integrated Gregor C 17/2/00 Termination of Concluded
and Miscellaneous C 345 of 1999 Employment
Workers Union
Liquor, Hospitality Burswood Resort Wood C n/a Alleged failure Concluded
and Miscellaneous (Management) C 96 of 2000 to offer
Workers Union Limited ongoing

employment
Liquor, Hospitality CSR Building BeechC 28/7/99 Strike action Concluded
and Miscellaneous Materials C 216 of 1999 over revised
Workers Union enterprise

bargaining
agreement

Liquor, Hospitality Home Services Scott C n/a Refusal to Concluded
and Miscellaneous Australia Pty Ltd C 293 of 1999 Discuss
Workers Union and Another Workplace

Issues
Liquor, Hospitality Magic Circle Child Wood C n/a Termination Concluded
and Miscellaneous Care Centre C 88 of 2000 procedure
Workers Union
Liquor, Hospitality Vans Sidewalk Scott C n/a Unfair Order Issued
and Miscellaneous Cafe C 57 of 2000 Dismissal
Workers Union
Meat Industry WA Meat Gregor C 28/3/00 Unfair Discontinued
Employees Union Marketing Co- C 40 of 2000 Dismissal for

operative Limited failing to notify
the employer of
employee’s
absence
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Parties Number Date Matter Result
Commissioner

Police Union The Hon Minister Gregor C 24/3/00 Hours Discontinued
for Police C 16 of 2000

Police Union The Hon Minister Gregor C 24/3/00 Industrial Discontinued
for Police C 14 of 2000 Agreement

Police Union The Hon Minister Gregor C 1/3/00 Standdown Dismissed
for Police CR 305 of 1999 from duty

pending
investigation

Police Union The Hon Minister Gregor C 30/3/00 Travel Discontinued
for Police C 42 of 2000 Allowance

CORRECTIONS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing
and Kindred Industries Union of Workers,

Western Australian Branch

and

Prok Group Ltd.

AG 221 of 1999.

Prok Group Enterprise Bargaining
Industrial Agreement 1999.

COMMISSIONER S J KENNER.
3 April 2000.

Amending Order.
Having heard Mr D Hicks on behalf of the applicant and Mr P
Robertson on behalf of the respondent and by consent the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

(1) THAT paragraph (2) of the Commission’s order
dated 29 March 2000 be and is hereby deleted and
in lieu thereof insert a new paragraph (2) as follows—
“(2) THAT the Prok Group Enterprise Bargaining

Industrial Agreement 1998 No AG 40 of 1999
be and is hereby cancelled.”

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and

Millennium Inorganic Chemicals Ltd.

No. CR 238 of 1999.

COMMISSIONER S J KENNER.
11 April 2000.

Amending Order.
HAVING heard Mr G Halliwell on behalf of the applicant
and there being no appearance on behalf of the respondent,
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act, 1979, hereby orders—

(1) THAT the order dated 27 March 2000 be and is
hereby cancelled.

(2) THAT the application be and is hereby discontinued
by leave.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

PROCEDURAL DIRECTIONS
AND ORDERS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Dean Marston

and

Australian Caravan Company.

No. 1280 of 1998.

COMMISSIONER J F GREGOR.

19 April 2000.
Order.

WHEREAS on 18 April 2000, the Commission convened a
Procedural Hearing between the parties for production of
documents from the applicant relating to any earnings received
since the date of dismissal; and

WHEREAS the Commission is satisfied that the following
orders and directions are necessary and expedient for the just
hearing and determination of the matter.

NOW THEREFORE, having heard Mr D Marston, applicant
and Mr Colin Chenu (of Counsel) for the respondent, the
Commission, pursuant to the powers vested in it under the
Industrial Relations Act 1979, hereby orders and directs—

THAT—
1. All documentation and bank statements relating to

any earnings since the date of termination be pro-
vided by the applicant within seven (7) days of the
date of this order,

2. Failure by the applicant to comply with this order
by 4pm on 25 April 2000 will result in the applica-
tion being dismissed.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Dianne Elizabeth Sulman

and

Waratah Child Care Centre.

No. APPL 2073 of 1998.

COMMISSIONER S J KENNER.

11 April 2000.

Direction.
Having heard Ms A Hanley of counsel for the applicant and
Ms S Laferla as agent for the respondent the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby directs—

(1) THAT the hearing date of 19 April 2000 be and is
hereby vacated.
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(2) THAT evidence in chief in this matter be adduced by
way of signed witness statements which will stand as
the evidence in chief of the maker. Evidence in chief
other than that contained in the witness statements may
only be adduced by leave of the Commission.

(3) THAT the parties file and serve upon one another
any signed witness statements upon which they
intend to rely no later than 2 May 2000.

(4) THAT the applicant and respondent file an agreed
statement of facts (if any) no later than 3 days prior
to the date of hearing.

(5) THAT the matter be listed for hearing for 2 days.
(6) THAT the parties have liberty to apply on short

notice.
(Sgd.) S.J. KENNER,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Troy Malcolm Richards

and

Greg Koroveshi, Proprietor of Wescon.

No. 1655 of 1999.

COMMISSIONER P E SCOTT.
18 April 2000.

Order.
HAVING heard Mr H Kremer (of Counsel) on behalf of the
Applicant and Mr A Mackey (of Counsel) on behalf of the
Respondent, now therefore, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act,
1979, hereby order—

THAT the name of the Respondent shall be amended
to “Westcress Pty Ltd trading as Wescon”.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Tanas Sitnikoski

and

Hamersley Iron Pty Ltd.

No. 1898 of 1999.

COMMISSIONER J H SMITH.
20 April 2000.

Order.
HAVING heard Mr B Stokes as agent on behalf of the
Applicant and Ms D White and Ms K Alexander of counsel
on behalf of the Respondent the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979
hereby orders that—

(1) The Applicant is to provide to the Respondent
copies of all of his draft witness statements by close
of business 20 April 2000;

(2) The hearing dates of 4 May 2000 and 5 May 2000
be vacated;

(3) The Applicant is to file and serve his witness state-
ments no later than 28 days prior to the date set for
hearing;

(4) The Respondent is to have leave to file and serve
any statements in reply no later than 14 days prior to
the date set for hearing.

(Sgd.) J.H. SMITH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

CSR Building Materials

and

Australian Liquor, Hospitality & Miscellaneous
Workers Union, Miscellaneous Division, Western Australian

Branch.

No. CR 278 of 1999.

COMMISSIONER S J KENNER.

8 May 2000.
Direction.

HAVING heard Mr I Oakley as agent for the applicant and
Mr D Kelly for the respondent the Commission by consent,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby directs—

(1) THAT the parties undertake a survey of the duties
required of the Plaster Mill Operator and Gyprock
Unloader classifications by 1 June 2000.

(2) THAT the applicant and respondent file an agreed
statement of facts (if any) by 8 June 2000.

(3) THAT evidence in chief in this matter be adduced
by way of signed witness statements which will stand
as the evidence in chief of the maker. Evidence in
chief other than that contained in the witness state-
ments may only be adduced by leave of the
Commission.

(4) THAT the parties file and serve upon one another
any signed witness statements upon which they in-
tend to rely no later than 7 days prior to the date of
hearing.

(5) THAT the applicant and respondent file and serve
an outline of submissions and any list of authorities
upon which they intend to rely no later than 3 days
prior to the date of hearing.

(6) THAT the parties have liberty to apply on short no-
tice.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Michelle Louise Susan Canavan

and

Merino Court Child Care Centre.

No. 54 of 2000.

COMMISSIONER P E SCOTT.

14 April 2000.
Order.

HAVING heard Mr D Moss on behalf of the Applicant and
Mr G McCorry on behalf of the Respondent, and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders—

THAT the name of the Respondent in the application
be amended to “Anne and Thomas Byrne trading as Me-
rino Court Child Care Centre”.

(Sgd.) P. E. SCOTT,    
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Iain Macgregor Hepburn

and

Rimtec Pty Ltd.

No. 63 of 2000.

COMMISSIONER J H SMITH.

8 May 2000.

Order.
HAVING heard Mr D Schapper of counsel on behalf of the
applicant and Mr J Long of counsel on behalf of the respond-
ent and by consent the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979 hereby
orders that—

(1) The parties shall exchange lists of discoverable docu-
ments within seven (7) days of the date of this order.

(2) There shall be mutual inspection of documents with
14 days of the date of this order.

(3) Any requests for particulars for either party shall be
made within 21 days of the date of this order.

(4) Particulars shall be given within 28 days of the date
of this order.

(5) There be liberty to the parties to apply.
(Sgd.) J.H. SMITH,

[L.S.] Commissioner.

NOTICES—
Appointments—

THE INDUSTRIAL RELATIONS ACT 1979
I, the undersigned, the Honourable David Kingsley Malcolm
AC, Chief Justice of Western Australia, in exercise of the
powers conferred on me by s 85(6) of the Industrial Relations
Act 1979 (WA), do hereby nominate the Honourable Christine
Ann Wheeler, a Judge of the Supreme Court of Western
Australia, to be an Acting Ordinary Member of the Western
Australian Industrial Appeal Court from 1 May 2000 to
31 May 2000 or until the completion of the hearing and deter-
mination of any proceedings her Honour may be participating
in at the expiration of that period.

As witness my hand this 20th day of April 2000.
(Sgd.) D.K. MALCOLM,

Chief Justice of Western Australia.

AWARDS/AGREEMENTS—
Consolidation by Registrar—

ABORIGINAL MEDICAL SERVICE EMPLOYEES’
AWARD.

No. A 26 of 1987.
PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is
published hereunder for general information.

Dated at Perth this 11th day of April, 2000.
(Sgd.) J. SPURLING,

Registrar.

“Aboriginal Medical Service Employees’ Award”

1.—TITLE
This award shall be known as the Aboriginal Medical

Service Employees’ Award.

1B.—MINIMUM ADULT AWARD WAGE
(1) No adult employee shall be paid less than the Minimum

Adult Award Wage unless otherwise provided by this clause.
(2) The Minimum Adult Award Wage for full time adult

employees is $385.40 per week payable from the beginning
of the first pay period on or after 1st August 1999.

(3) The Minimum Adult Award Wage of $385.40 per week
is deemed to include all arbitrated safety net adjustments from
State Wage Case decisions to July, 1999, including the in-
crease in Matter No. 609 of 1999.

(4) Unless otherwise provided in this clause adults employed
as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the
hours worked.

(5) Juniors shall be paid no less than the wage determined
by applying the percentage prescribed in the junior rates pro-
vision to the Minimum Adult Award Wage of $385.40 per
week.

(6) (a) The Minimum Adult Award Wage shall not apply to
apprentices, employees engaged on traineeships or Jobskills
placements, or to other categories of employees who by pre-
scription are paid less than the minimum award rate.

(b) Liberty to apply is reserved in relation to any special
categories of employees not included here or otherwise in re-
lation to the application of the Minimum Adult Award Wage.

(7) Subject to this clause the Minimum Adult Award Wage
shall—

(a) apply to all work in ordinary hours.
(b) apply to the calculation of overtime and all other

penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for
all other purposes of this award.

(8) Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly

wage for adult employees payable under the July 1999 State
Wage Case Decision. Any increase arising from the insertion
of the adult minimum wage will be offset against any equiva-
lent amount in rates of pay received by employees whose wages
and conditions of employment are regulated by this award
which are above the wage rates prescribed in the award. Such
above award payments include wages payable pursuant to
enterprise agreements, consent awards or award variations to
give effect to enterprise agreements and over award arrange-
ments. Absorption which is contrary to the terms of an
agreement is not required.

Increases under previous State Wage Case Principles or un-
der the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to
offset the adult minimum wage.

2.—ARRANGEMENT
1. Title

1B. Minimum Adult Award Wage
2. Arrangement
3. Area and Scope

 4. Definitions
 5. Contract of Employment
 6. Hours of Duty, Overtime and On Call
 7. Relieving
 8. Annual Leave and Public Holidays
 9. Long Service Leave

10. Sick Leave
11. Compassionate Leave
12. Maternity Leave
13. Study Leave and Orientation
14. Transport
15. Transfers and Distant Appointments
16. Accommodation
17. Part Time Employees and Casuals
18. Laundry and Uniforms
19. Payment of Wages
20. Time and Wages Records
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21. Interviews and Notices
22. No Reduction
23. District Allowance
24. Outpost—Availability Allowance

24A. Bilingual Allowance
25. Special Leave

25A. Emergency Leave
26. Wages
27. Dispute Settling Mechanism
28. Award Modernisation and Enterprise Consultation
29. Review of Career Structure

Schedule A—Parties to the Award
Schedule B—Respondents

(Edit Note:  The following appendix should have been in-
cluded in Order 130/96 delivered on 28/2/97,
Appendix—S.49B—Inspection Of Records Requirements)

3.—AREA AND SCOPE
This award shall apply to any person employed by an Abo-

riginal Health or Medical Service in Western Australia, in any
classification mentioned in Clause 26.—Wages of this award.
This award shall have effect throughout the State of Western
Australia.

4.—DEFINITIONS
(1) (a) “Health Worker (Uncertificated) Grade 1, Level 1”

shall mean an employee who does not possess any relevant
qualification or possess any experience in health care serv-
ices. This employee will gain workplace experience and/or
commence training towards Certification level. The work may
include but is not limited to—

Aboriginal Health
Environmental Health
Aged Care
Counselling
Liaison
Mental Health
Alcohol Care/Rehabilitation
HACC

(b) “Health Worker Grade 1, Level 2” shall mean an em-
ployee who possesses a relevant Certification of which the
course content is less than 12 months duration in total. The
work may include but is not limited to—

Aboriginal Health
Environmental Health
Aged Care
Counselling
Liaison
Mental Health
Alcohol Care/Rehabilitation
HACC

(c) “Health Worker Grade 2” shall mean an employee who
provides a broad range of direct primary health care services
and is able to work without direct supervision and/or an em-
ployee who possesses a Certificate with Medication Certificate
Grade 1 and/or Advanced Certificate of which the course con-
tent covered a 12 month period or equivalent, from an
accredited education provider in a relevant field, and/or is an
Enrolled Nurse. The work may be, but is not limited to—

Aboriginal Health
Environmental Health
Aged Care
Counselling
Liaison
Alcohol Care/Rehabilitation
HACC

(d) Health Worker Grade 3” shall mean an employee who
has a highly developed knowledge, skill and capacity for self
directed application and is involved in the delivery of primary
care, and this may involve supervision of others involved in
primary care, and/or possesses a degree by an accredited train-
ing provider in the field of Aboriginal Health, and/or a
Medication Certificate Grade 2. The work may include but is
not limited to—

Aboriginal Health
Environmental Health
HACC
Counselling

Health Promotion
HIV/STD Co-ordination
Health Education
Alcohol Care/Rehabilitation
Mental Health
Nutritional Health

Such work shall be the provision of primary care or the
supervision of work of a manual or domestic nature or of pri-
mary care.

(e) “Health Worker Grade 4, Level 1” shall mean an em-
ployee, at a level higher than that at Health Worker Grade 3,
who delivers primary care in a specialist health service area
which shall include but is not limited to Mental Health, Health
Promotion, Health Education, Heart Health or Remote Area
Health and who is required to hold a qualification from an
accredited training provider in the field of Aboriginal Health.

(f) “Health Worker Grade 4, Level 2” shall mean an em-
ployee who is principally responsible for regional health
co-ordination, or the supervision of others delivering primary
care in specific projects and who is required to hold a qualifi-
cation from an accredited training provider in the field of
Aboriginal Health.

(g) The following or similar groups or classes or classifica-
tions, however so called are exempted from coverage of this
award: social security officers; community services officers;
welfare officers; social workers; counsellors; community de-
velopment officers; public relations officers; craft workers and
trainers; managers; advisers; treasurers; accountants; secre-
taries; stenographers; typists; clerical officer and clerical
assistants; receptionists; telephonists; bookkeepers; assistant
bookkeepers; cashiers; office co-ordinators; office supervisors;
administrative officers; computer operators; liaison officers,
HACC co-ordinators.

(2) “Accrued Day Off” means the paid day off accruing to
an employee resulting from an entitlement to the 38 hour week
as prescribed in Clause 6.—Hours of Duty, Overtime and On
Call, in this award.

(3) “Union” shall mean the Australian Liquor, Hospitality
and Miscellaneous Workers Union.

(4) “HACC” shall mean the Home and Community Care
programs.

(5) “Health Worker” shall mean any employee who is em-
ployed in the delivery of primary care to clients of Aboriginal
Medical Services, excluding Registered Nurses and Medical
Officers.

5.—CONTRACT OF EMPLOYMENT
(1) (a) The contract of employment shall be fortnightly and

unless otherwise mutually agreed by the parties shall be ter-
minable by the giving of two weeks’ notice by either party to
the other or the payment or forfeiture, as the case may be, of
wages for any time by which the two weeks is diminished.

(b) Nothing in this clause shall prevent the termination of
service instantly by the employer due to the misconduct of
the employee and in such case payment of wages shall be
made up to the time of dismissal.

(c) Where a dismissal takes place the employee shall be pro-
vided with the reasons for dismissal in writing.

(d) Notwithstanding the foregoing a person employed as a
casual in accordance with Clause 17.—Part Time Employees
and Casuals of this award shall be employed on an hourly
contract of employment which may be terminable by the giv-
ing of one hour’s notice by either party to the other or the
payment or forfeiture, as the case may be, of one hour’s wages.
The minimum period of employment of a casual employee
shall be two hours.

(2) Employees engaged to work in schools and who are not
required to work during term holidays shall nevertheless be
deemed employed continuously for the purposes of Clause
9.—Long Service Leave of this award and incremental wage
adjustments.

(3) The employer may direct an employee to carry out such
duties as are within the limits of the employee’s skill, compe-
tence and training consistent with the classification structure
of this award, provided that such duties are not designed to
promote de-skilling.
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6.—HOURS OF DUTY, OVERTIME AND ON CALL
(1) Subject to subclauses (3), (5) and (6) of this clause, 38

hours shall constitute a week’s work to be worked between
the hours of 8.00 am and 6.00 pm, Monday to Friday inclu-
sive, and no day shall exceed eight hours without the payment
of overtime.

(2) Subject to the provisions of subclause (2) of Clause 7.—
Relieving of this award, work performed at the direction of
the employer outside the spread of hours in subclause (1) of
this clause or in addition to the daily hours or on a Saturday
or Sunday shall be paid or compensated for as hereunder—

(a) 1.5 times the ordinary rate for the first two hours
and double time thereafter on any day Monday to
Friday inclusive.

(b) Double time on a Saturday or Sunday.
(c) In lieu of making payment in accordance with para-

graphs (a) and (b) and by agreement between the
employer and the employee concerned, time off pro-
portionate to the payment to which the employee is
entitled may be taken at a time convenient to the
employer, provided that such time off is in unbro-
ken periods, according to each period of overtime
worked.

(3) Where climatic conditions or the hours of duty are such
that it is desirable to work outside the spread of hours set out
in subclause (1) hereof, an employee and the employer may
agree to such variations of the spread of hours as is consid-
ered appropriate in which case overtime shall only be computed
on the time worked in excess of the ordinary daily hours.

(4) (a) For the purpose of this award an employee is on call
when directed by the employer to remain at such a place as
will enable the employer to readily contact the employee dur-
ing the hours when they are not otherwise on duty. In so
determining the place at which the employee shall remain,
the employer may require that place to be within a specified
radius from their place of employment.

(b) An employee shall be paid at 18.75% of 1/38th of the
rate prescribed in the Nurses (Public Hospitals) Award No. 6
of 1968 for a registered general nurse in their third year for
each hour or part thereof they are on call. Provided that pay-
ment in accordance with this paragraph shall not be made with
respect to any period for which payment is made in accord-
ance with the overtime provisions of this award when the
employee is recalled to work.

(c) If the usual means of contact between the employer and
the employee on call is a telephone and if the employee pays
or contributes towards the payment of the rental of such tel-
ephone the employer shall pay the employee an amount being
a proportion of the telephone rental calculated on the basis
that for each seven days on which the employee is required to
be on call the employer shall pay the employee 1/52nd of the
annual rental paid by the employee.

(d) Notwithstanding the other provisions of this subclause,
where the employer and the Union agree in writing, other ar-
rangements may be made for compensation of on call work.

(5) The provisions of this clause shall not apply to employ-
ees subject to Clause 24.—Outpost—Availability Allowance
of this award.

(6) (a) The ordinary hours of duty shall be an average of 38
per week with the hours actually worked being 40 per week
or 80 per fortnight to be worked eight hours per day on any
five days of the week or 10 days of the fortnight.

Except where provided elsewhere, the ordinary hours shall
be worked with two hours of each week’s work accruing as an
entitlement to a maximum of 12 accrued days off in each 12
month period. The accrued days off shall be taken in a mini-
mum period of one week made up of five consecutive accrued
days off in conjunction with a period of annual leave or at a
time mutually acceptable to the employer and the employee.

(b) By agreement between the Union and an employer the
ordinary hours of an employee, in lieu of the provisions of
subclause (1) hereof, may be worked—

(i) Within a 20 day, four week cycle, with 0.4 of an
hour of each day worked accruing as an entitlement
to take the 20th day in each cycle as an accrued day
off.

(ii) Within a 10 day, two week cycle, with an adjust-
ment to hours worked to enable 76 hours to be
worked over nine days of the two week cycle and an
entitlement to take the 10th day in each cycle as an
accrued day off.

(c) An employer and employee may, by agreement, substi-
tute the accrued day off the employee is to take off for another
day in which case the accrued day off shall become an ordi-
nary working day.

(d) The spread of hours in any one day shall not exceed 10
hours provided where conditions are such that the employer
requires employees to work outside of the spread of hours the
employee and the employer may agree to such variations of
the spread of hours as is considered appropriate in which case
overtime shall only be computed on the time worked in ex-
cess of the ordinary working hours as prescribed in subclause
(1) of this clause.

(e) Meal breaks shall not be less than 30 minutes and shall
not be counted as time worked. Provided that where an em-
ployee is called on duty during a meal time the period worked
shall be counted in the ordinary working hours of duty.

(f) The provisions of this clause apply to a part time em-
ployee in the same proportion as the hours normally worked
bear to a full time employee. In circumstances where less than
16 hours per week are worked an employer may pay an em-
ployee for all hours actually worked at an hourly rate based
on a 38 hour week in lieu of accrual of accrued days off.

(g) A roster for accrued days off may allow an employee to
take accrued days off before they become due.

(h) Any dispute between an employer and the Union con-
cerning the operation of this clause shall be referred to the
Western Australian Industrial Relations Commission.

7.—RELIEVING
(1) An employee required to perform on any one day, two

or more classes of work, to which differential rates are appli-
cable, shall be paid in respect of the whole time during which
the employee works on that day, at the highest rate fixed in
respect of any such classes of work.

(2) An employee temporarily transferred to a class of work
for which a lower rate is paid, shall not suffer any reduction in
salary.

(3) An employee engaged principally for the purpose of re-
lieving as and where directed by the employer shall be allowed
exceed travelling time where any relieving requires the em-
ployee to travel beyond the metropolitan area. The employer
may require that such excess time be added to the usual daily
hours by paying for such time at ordinary time rate.

8.—ANNUAL LEAVE AND PUBLIC HOLIDAYS
(1) (a) Subject to the provisions of this clause each employee

shall be entitled to four weeks’ leave with payment of ordi-
nary wages after each 12 months’ continuous service.

(b) A loading of 18.75% shall be paid in addition to the
ordinary wage payable under subclause (a) of this clause.

(c) An employee may, with the approval of the employer, be
allowed to take the annual leave prescribed by this clause be-
fore the completion of 12 months’ continuous service as
prescribed by subclause (a) of this clause.

(d) If, after one months’ continuous employment, an em-
ployee lawfully terminates their employment or their
employment is terminated by the employer through no fault
of the employee, the employee shall be paid 2.92 hours’ pay
(at the rate prescribed by paragraphs (a) and (b) hereof) in
respect of each completed week of continuous service for
which annual leave has not already been taken.

(e) If the service of an employee terminates and the em-
ployee has taken a period of leave in accordance with paragraph
(c) of subclause (1) of this clause, and if the period of leave so
taken exceeds that which would become due pursuant to para-
graph (a) of subclause (1) of this clause, the employee shall
be liable to pay the amount representing the difference be-
tween the amount received by them for the period of leave
taken in accordance with paragraph (c) of subclause (1) of
this clause and the amount which would have accrued in ac-
cordance with paragraph (a) of subclause (1) of this clause.
The employer may deduct this amount from monies due to
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the employee by reason of the other provisions of this award
at the time of termination.

(f) The annual leave prescribed in subclause (1) of this clause
may, by consent between the employer and the employee, be
taken in portions, including single days off.

(g) When computing the annual leave due under this clause,
no deduction shall be made from such leave in respect of the
period an employee is on long service leave, annual leave,
absence through sickness, with or without pay, except for that
portion of an absence that exceeds three months, or absent on
workers’ compensation, except for that portion of an absence
that exceeds six months.

(h) The leave of an employee shall not accumulate except
with the consent of the employee and in no case shall it accu-
mulate for more than two years.

(i) Before going on annual leave each employee shall be given
at least two weeks’ notice of the date leave is to be taken, unless
the employee and the employer agree on a lesser period.

 (2) (a) The following days or the days observed in lieu
thereof shall be allowed as holidays with pay: New Year’s Day,
Australia Day, Labour Day, Good Friday, Easter Monday,
Anzac Day, Foundation Day, Queen’s Birthday, Christmas
Day, Boxing Day and a National Aborigines Day.

(b) In any branch or department of the services covered by
this award where the clerical and administrative staff observe
additional holidays with pay, such days shall be allowed to
the employees covered by this award as holidays with pay.
The provisions of this paragraph shall not apply where the
employee is required to maintain a service to other employees
of a respondent to this award.

(c) Where an employee is required by the employer to work
on any of the foregoing days, payment for the time worked
shall be at the rate of 2.5 times the ordinary rate or, alterna-
tively, and by agreement between the employer and the
employee concerned, payment at the rate of 1.5 times with
equivalent time to that worked being taken off at a time con-
venient to the employer.

(3) Employees employed in any location delineated by
subclauses (4), (5) or (6) of Clause 23.—District Allowance
shall be entitled to an additional week of leave with payment
at ordinary rate.

(4) The provisions of this clause shall not apply to casual
employees.

9.—LONG SERVICE LEAVE
(1) The provisions of the long service leave conditions ap-

plicable to state government wages employees as contained at
66 WAIG 319 shall apply to employees covered by this award
with the exception that on and from the 1st day of July 1985
long service leave for the second and subsequent period of
service shall accrue at the rate of 13 weeks’ leave for seven
years of continuous service.

(2) Any qualifying service prior to 1 July 1985 for the sec-
ond period of long service leave shall be calculated on a 10
year qualifying period basis but all qualifying service after 1
July 1985 shall be calculated on a seven year qualifying pe-
riod basis.

(3) When an employee proceeds on long service leave there
will be no accrual towards an accrued day off as prescribed in
subclauses (1) and (2) of Clause 6.—Hours of Duty, Over-
time and On Call of this award.

(4) Any long service leave accumulated as at 1 January 1985
shall be adjusted in hours in the ratio of 38 to 40.

10.—SICK LEAVE
(1) (a) An employee shall be entitled to payment for non

attendance on the ground of personal ill health or injury for 1/
6th of a week’s pay for each completed month of service.

(b) Payment hereunder may be adjusted at the end of each
accruing year or at the time the employee leaves the service of
the employer in the event of the employee being entitled by
service subsequent to the sickness to a greater allowance than
that made at the time the sickness occurred.

(2) The unused portion of the entitlement prescribed in para-
graph (a) of subclause (1) above in any accruing year shall be
allowed to accumulate and may be availed of in the next or
any succeeding year.

(3) In order to acquire entitlement to payment in accord-
ance with this clause the employee shall as soon as reasonably
practicable advise the employer of their inability to attend for
work and the estimated duration of the absence. Provided that
such advice, other than in extraordinary circumstances, shall
be given to the employer within 24 hours of the commence-
ment of the absence.

(4) No employee shall be entitled to the benefit of this clause
unless they produce proof to the satisfaction of the employer
or their representative of such sickness provided that the em-
ployer shall not be entitled to a medical certificate for absences
of less than three consecutive working days unless the total of
such absences exceeds five days in any one accruing year.

(5) (a) Subject to the provisions of this subclause, the provi-
sions of this clause apply to an employee who suffers personal
ill health or injury during the time when he/she is absent on
annual leave and an employee may apply for, and the em-
ployer shall grant, paid sick leave in place of paid annual leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to their place of residence or a hospital as a result of
their personal ill health or injury for a period of seven con-
secutive days or more and they produce a certificate from a
registered medical practitioner that they was so confined. Pro-
vided that the provisions of this paragraph do not relieve the
employee of the obligation to advise the employer in accord-
ance with subclause (3) of this clause if he/she is unable to
attend for work on the working day next following their an-
nual leave.

(c) Replacement of paid annual leave by paid sick leave
shall not exceed the period of paid sick leave to which the
employee was entitled at the time they proceeded on annual
leave and shall not be made with respect to fractions of a day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time mutually
agreed to by the employer and the employee’s next period of
annual leave or, if termination occurs before then, be paid for
in accordance with the provisions of Clause 8.—Annual Leave
and Public Holidays.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
8.—Annual Leave and Public Holidays shall be deemed to
have been paid with respect to the replaced annual leave and
holidays.

(6) The provisions of this clause with respect to payment do
not apply to employees who are entitled to payment under the
Workers’ Compensation and Assistance Act 1981.

(7) The provisions of this clause do not apply to casual
employees.

11.—COMPASSIONATE LEAVE
(1) An employee shall, on the death within Australia of a

spouse, de-facto spouse, parent, parent-in-law, brother, sister,
child, stepchild, grandparent or grandchild, be entitled, on
notice, of leave up to and including the day of the funeral of
such relation and such leave shall be without deduction of
pay for a period not exceeding the number of hours worked
by the employee in two ordinary working days. Proof of such
death shall be furnished by the employee to the satisfaction of
his/her employer.

(2) Provided that payment in respect of compassionate leave
is to be made only where the employee otherwise would have
been on duty and shall not be granted in any case where the
employee concerned would have been off duty in accordance
with his/her roster, or on long service leave, annual leave, sick
leave, workers’ compensation, leave without pay or on a pub-
lic holiday.

12.—MATERNITY LEAVE
(1) Eligibility for Maternity Leave
An employee who becomes pregnant shall, upon produc-

tion to her employer of a certificate from a duly qualified
medical practitioner stating the presumed date of her confine-
ment, be entitled to maternity leave provided that she has had
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not less than 12 months’ continuous service with that employer
immediately preceding the date upon which she proceeds upon
such leave.

For the purposes of this clause—
(a) An employee shall include a part-time employee but

shall not include an employee engaged upon casual
or seasonal work.

(b) Maternity leave shall mean unpaid maternity leave.
(2) Period of Leave and Commencement of Leave
(a) Subject to subclauses (3) and (6) hereof, the period of

maternity leave shall be for an unbroken period of from 12 to
52 weeks and shall include a period of six weeks’ compulsory
leave to be taken immediately before the presumed date of
confinement and a period of six weeks’ compulsory leave to
be taken immediately following confinement. This compul-
sory period can be shortened by agreement between the
employer and employee.

(b) An employee shall, not less than 10 weeks prior to the
presumed date of confinement, give notice in writing to her
employer stating the presumed date of confinement.

(c) An employee shall give not less than four weeks’ notice
in writing to her employer of the date upon which she pro-
poses to commence maternity leave, stating the period of leave
to be taken.

(d) An employee shall not be in breach of this order as a
consequence of failure to give the stipulated period of notice
in accordance with paragraph (c) hereof if such failure is oc-
casioned by the confinement occurring earlier than the
presumed date.

(3) Transfer to a Safe-Job
Where in the opinion of a duly qualified medical practi-

tioner, illness or risks arising out of the pregnancy or hazards
connected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work,
the employee shall, if the employer deems it practicable, be
transferred to a safe job at the rate and on the conditions at-
taching to that job until the commencement of maternity leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to, take leave
for such period as is certified necessary by a duly qualified
medical practitioner. Such leave shall be treated as maternity
leave for the purposes of subclauses (7), (8), (9) and (10)
hereof.

(4) Variation of Period of Maternity Leave
(a) Provided the addition does not extend the maternity leave

beyond 52 weeks, the period may be lengthened once only,
save with the agreement of the employer, by the employee
giving not less than 14 days’ notice in writing stating the pe-
riod by which the leave is to be lengthened.

(b) The period of leave may, with the consent of the em-
ployer, be shortened by the employee giving not less than 14
days’ notice in writing stating the period by which the leave is
to be shortened.

 (5) Cancellation of Maternity Leave
(a) Maternity leave, applied for but not commenced, shall

be cancelled when the pregnancy of an employee terminates
other than by the birth of a living child.

(b) Where the pregnancy of an employee then on maternity
leave terminates other than by the birth of a living child, it
shall be the right of the employee to resume work at a time
nominated by the employer which shall not exceed four weeks
from the date of notice in writing by the employee to the em-
ployer that she desires to resume work.

(6) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of an employee not then on mater-

nity leave terminates after 28 weeks other than by the birth of
a living child then—

(i) she shall be entitled to such period of unpaid leave
(to be known as special maternity leave) as a duly
qualified medical practitioner certifies as necessary
before her return to work; or

(ii) for illness other than the normal consequences of
confinement she shall be entitled, either in lieu of or
in addition to special maternity leave, to such paid
sick leave as to which she is then entitled and which

a duly qualified medical practitioner certifies as nec-
essary before her return to work

(b) Where an employee not then on maternity leave suffers
illness related to her pregnancy, she may take such paid sick
leave as to which she is then entitled and such further unpaid
leave (to be known as special maternity leave) as a duly quali-
fied medical practitioner certifies as necessary before her return
to work, provided that the aggregate of paid sick leave, spe-
cial maternity leave and maternity leave shall not exceed 52
weeks.

(c) For the purposes of subclauses (7), (8) and (9) hereof,
maternity leave shall include special maternity leave.

(d) An employee returning to work after the completion of a
period of leave taken pursuant to this subclause shall be enti-
tled to the position which she held immediately before
proceeding on such leave or, in the case of an employee who
was transferred to a safe job pursuant to subclause (3), to the
position she held immediately before such transfer.

Where such position no longer exists but there are other
positions available, for which the employee is qualified and
the duties of which she is capable of performing, she shall be
entitled to a position as nearly comparable in status and salary
or wage to that of her former position.

(7) Maternity Leave and Other Leave Entitlements
Provided the aggregate of leave including leave taken pur-

suant to subclauses (3) and (6) hereof does not exceed 52
weeks—

(a) An employee may, in lieu of or in conjunction with
maternity leave, take any annual leave or long serv-
ice leave or any part thereof to which she is then
entitled.

(b) Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave),
shall not be available to an employee during her ab-
sence on maternity leave.

 (8) Effect of Maternity Leave on Employment
Notwithstanding any award, or other provision to the con-

trary, absence on maternity leave shall not break the continuity
of service of an employee but shall not be taken into account
in calculating the period of service for any purpose of the
award.

(9) Termination of Employment
(a) An employee on maternity leave may terminate her em-

ployment at any time during the period of leave by notice
given in accordance with this award.

(b) An employer shall not terminate the employment of an
employee on the ground of her pregnancy or of her absence
on maternity leave, but otherwise the rights of an employer in
relation to termination of employment are not hereby affected.

(10) Return to Work After Maternity Leave
(a) An employee shall confirm her intention of returning to

her work by notice in writing to the employer given not less
than four weeks prior to the expiration of her period of mater-
nity leave.

(b) An employee, upon the expiration of the notice required
by paragraph (a) hereof, shall be entitled to the position which
she held immediately before proceeding on maternity leave
or, in the case of an employee who was transferred to a safe
job pursuant to subclause (3), to the position which she held
immediately before such transfer. Where such position no
longer exists but there are other positions available for which
the employee is qualified and the duties of which she is capa-
ble of performing, she shall be entitled to a position as nearly
comparable in status and salary or wage to that of her former
position.

(11) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on maternity
leave.

(b) Before an employer engages a replacement employee
under this subclause, the employer shall inform that person of
the temporary nature of the employment and of the rights of
the employee who is being replaced.

(c) Before an employer engages a person to replace an em-
ployee temporarily promoted or transferred in order to replace
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an employee exercising her rights under this clause, the em-
ployer shall inform that person of the temporary nature of the
promotion or transfer and of the rights of the employee who
is being replaced.

(d) Provided that nothing in this subclause shall be con-
strued as requiring an employer to engage a replacement
employee.

(e) A replacement employee shall not be entitled to any of
the rights conferred by this clause except where her employ-
ment continues beyond the twelve months’ qualifying period.

13.—STUDY LEAVE AND ORIENTATION
(1) For the purposes of this clause, study leave shall mean

leave to attend courses or seminars approved by the employer
which are designed to enhance the employee’s knowledge and
skills relative to the employer’s service. It shall also include
courses developed and conducted by the employer and re-
ferred to herein as “in service” courses.

Orientation shall mean a period of duty time allocated to a
new employee for the purpose of familiarising that employee
with the service requirements of the employer.

(2) Employees attending in service courses shall be paid for
such time and shall be reimbursed all expenses incurred by
their attendances thereof.

(3) Applications for leave to attend external courses shall be
considered on their individual merits.

Where it can be shown that the operation of the health care
site will not be unduly inconvenienced and that undertaking
such a course will benefit client care at the health care site,
then the application shall be approved.

Employees should have completed six months’ service be-
fore becoming entitled to the provisions of this clause.
However, the employer may grant such leave at any time for
the purposes of necessarily improving health care offered to
clients.

The costs associated with such courses shall be borne by
the employer up to a maximum of two weeks’ wages.

(4) A newly appointed employee shall not be required to
take up a position without adequate supervised orientation.

14.—TRANSPORT
(1) No employee shall be required to provide and maintain

a vehicle for the purposes of the employer’s business how-
ever, where there is an agreement between the employer and
employee to the use of the employee’s vehicle an allowance
shall by paid in accordance with the agreement or award re-
lating to officers of the Public Service.

(2) Full time or part time employees employed in any loca-
tion referred to in paragraphs 3.,4., 5., and 6. of subclause (2)
of Clause 23.—District Allowance of the Award, shall be en-
titled to—

(a) in the case of full time employees, 38 hours annual
leave in addition to that prescribed in Clause 8.—
Annual Leave and Public Holidays or in the case of
part time employees one week’s annual leave in ad-
dition to that prescribed in Clause 8.—Annual Leave
and Public Holidays, calculated on the basis of av-
erage weekly number of hours worked over the
previous 12 months, and

(b) one return economy class air ticket to Perth per an-
num, or, by agreement between the employer and
the employee, the equivalent in money of one return
economy class airfare to Perth, provided that the
employee shall receive such air ticket or money as
the case may be, before the employee commences
leave.

(c) An entitlement under this subclause not exercised
by an employee in any year, shall only accrue from
one year to the next, and be exercisable in any sub-
sequent year by agreement between the employer
and the employee provided that where in any year
the employer and the employee have not agreed when
the employee is to take his/her leave under paragraph
(a) of this subclause or entitlement under paragraph
(b) of this subclause, the employer is not to refuse
the employee taking, at any time suitable to the em-
ployee, such entitlements under this clause subject

to the employee giving to the employer at least 4
weeks notice.

(d) Nothing in this award shall be deemed to prevent an
employee using accrued entitlements as set out in
paragraph (c) of this subclause for members of that
employees family.

15.—TRANSFERS AND DISTANT APPOINTMENTS
(1) An employee, other than one engaged as a reliever, who

is required to transfer to an area necessitating the taking up of
alternative residence shall, where practicable, be given not
less than four weeks’ notice of such requirement.

The employer shall be required to pay the cost incurred in
moving the employee’s necessary household effects or alter-
natively may arrange the transport of such effects.

(2) (a) An employee who is transferred at the request of the
employer from one place to another shall be entitled to
economy travelling accommodation between the places of
transfer and to full payment of wages during the time of leav-
ing duty and taking up his/her new duties.

(b) Where an employee wishes to use his/her own vehicle to
give effect to a transfer by the employer and the employer
approves he/she shall be paid the equivalent of the entitle-
ment in paragraph (a) above.

(3) A reasonable amount of time shall be allowed to an em-
ployee to prepare for a transfer including establishment in the
new premises.

16.—ACCOMMODATION
(1) The employer shall provide suitable furnished accom-

modation for any employees appointed to an area where it is
impracticable for these employees to return to their usual place
of abode each day.

(2) All reasonable attempts shall be made by the employer
to ensure that each employee’s privacy is preserved and ex-
cept where it is impracticable or where the employee otherwise
agrees, shared accommodation shall be avoided.

(3) Employees who are accommodated in hospital quarters
shall be subject to the provisions of the Public Hospitals Board
and Lodging Award No. 16 of 1978. Other accommodation
charges shall not exceed those determined by the Government
Employees Housing Authority.

17.—PART TIME EMPLOYEES AND CASUALS
(1) (a) Notwithstanding anything contained herein, an em-

ployer shall be at liberty to employ part time employees.
(b) A part time employee means an employee engaged on a

fortnightly contract of service who regularly works less than
38 hours per week.

(c) Such employees shall receive the rate of wage specified
in this award as is proportionate to the time worked without
payment of casual rates.

(d) Part time employees shall be allowed sick leave and an-
nual leave in accordance with the provisions of this award,
only in the proportion which their weekly hours of duty bear
to 38 hours.

(2) (a) An employee employed for a period of less than two
weeks shall be deemed a casual employee and be paid an ad-
ditional 20% of the ordinary wages specified in this award for
his/her class of work.

(b) If a casual employee is still required at the end of two
weeks, he/she may be re-employed as a casual with payment
in accordance with paragraph (a) above for another two weeks.

(c) Casual employees shall not be entitled to be paid for
public holidays on which they are not required to work, nor
shall they be entitled to the provisions of Clause 8.—Annual
Leave and Public Holidays or Clause 10.—Sick Leave.

(d) The minimum period of engagement of a casual shall be
three hours per day.

18.—LAUNDRY AND UNIFORMS
(1) The employer shall provide all uniforms which shall at

all times remain the property of the employer. Provided that
in lieu of providing uniforms the employer may pay an allow-
ance of $1.90 per week, and the employee shall wear uniforms
which conform to the uniform stipulated by the employer with
respect to material, colour, pattern and conditions. Where the
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employer does not require the employee to wear a uniform no
allowance shall be payable.

(2) Each employee shall be entitled to all reasonable laun-
dry work at the expense of the employer, but where the
employer elects not to launder the uniforms the employee shall
be paid an allowance of $1.00 per week.

19.—PAYMENT OF WAGES
(1) Wages shall be paid weekly or fortnightly at the option

of the employer and no employee shall be required to wait
beyond the appointed time for payment of wages without pay-
ment for such time at ordinary rates, unless the delay is beyond
the employer’s control.

(2) No unauthorised deduction will be made from any em-
ployee’s wages.

(3) On each pay day an employee, in respect of the payment
then due, shall be furnished with a statement in writing, either
on or in the pay envelope, containing the following particu-
lars, viz: name, the amount of ordinary wage, the total number
of hours of overtime worked (if any), the amount of any over-
time payment, the amount of any other monies paid and the
purposes for which they are paid, and the amount of the de-
ductions made from total earnings and the nature thereof.
Where a machine system which precludes the inclusion of all
of the foregoing details is used, the employer shall supply to
any employee so requesting such details not included with
her wages.

20.—TIME AND WAGES RECORDS
(1) The employer shall maintain a record of the hours worked

and the payment made for such work to each employee and
shall also record all details relevant to an employee’s sick leave,
annual leave and long service leave entitlements.

(2) The records shall, upon reasonable notice of not less
than 24 hours being given, be open for inspection at the office
of the employer concerned by an accredited representative of
the Union.

21.—INTERVIEWS AND NOTICES
(1) An accredited representative of the Union shall, on noti-

fication to the employer, be entitled to interview employees
on the employer’s premises at reasonable times.

(2) If the Union so requests, a copy of this award shall be
made available in a place where it may be conveniently and
readily seen by every employee concerned. The Union may
also post thereat such other notices relating to union matters
as are reasonable.

22.—NO REDUCTION
No employee covered by this award shall suffer any reduc-

tion or derogation of any conditions applicable to their
employment.

23.—DISTRICT ALLOWANCE
(1) For the purposes of this clause the following terms shall

have the following meaning—
“Dependent” in relation to an employee means—

(a) a spouse; or
(b) where there is no spouse, a child or any other

relative resident within the State who relies
on the employee for their main support;

who does not receive a district or location allowance of
any kind.
“Partial Dependent” in relation to an employee means—

(a) a spouse; or
(b) where there is no spouse, a child or any other

relative resident within the State who relies
on the employee for their main support;

who receives a district or location allowance of any kind
less than that applicable to an employee without depend-
ants under any award, agreement or other provision
regulating the employment of the partial dependant.
“Spouse” means an employee’s spouse including de facto

spouse.
“De facto Spouse” means a person of the opposite sex to

the employee who lives with the employee as the

husband or wife of the employee on a bona fide do-
mestic basis, although not legally married to that
person.

(2) For the purpose of this clause, the boundaries of the
various districts shall be as described hereunder—

District—
1. The area within a line commencing on coast; thence

east along latitude 28 to a point north of Tallering
Peak; thence due south to Tallering Peak; thence
southeast to Mt Gibson and Burracoppin; thence to
a point southeast at the junction of latitude 32 and
longitude 119; thence south along longitude 119 to
coast.

2. That area within a line commencing on the south
coast at longitude 119 then east along the coast to
longitude 123; then north along longitude 123 to a
point on latitude 30; thence west along latitude 30
to the boundary of No. 1 District.

3. The area within a line commencing on coast at lati-
tude 26; thence along latitude 26 to longitude 123;
thence south along longitude 123 to the boundary
of No. 2 District.

4. The area within a line commencing on the coast at
latitude 24; thence east to the South Australian bor-
der; thence south to the coast; thence along the coast
to longitude 123; thence north to the intersection of
latitude 26; thence west along latitude 26 to the coast.

5. That area of the State situated between the latitude
24 and a line running east from Carnot Bay to the
Northern Territory border.

6. That area of the State north of a line running east
from Carnot Bay to the Northern Territory border.

(3) An employee shall be paid a district allowance at the
standard rate prescribed in Column II of subclause (6) of this
clause, for the district in which the employee’s headquarters
is located. Provided that where the employee’s headquarters
is situated in a town or place specified in Column III of
subclause (6), the employee shall be paid a district allowance
at the rate appropriate to that town or place as prescribed in
Column IV of subclause (6).

(4) An employee who has a dependant shall be paid double
the district allowance prescribed by subclause (3) of this clause
for, the district, town or place in which the employee’s head-
quarters is located.

(5) Where an employee has a partial dependant the total
district allowance payable to the employee shall be the dis-
trict allowance prescribed by subclause (3) of this clause plus
an allowance equivalent to the difference between the rate of
district or location allowance the partial dependant would re-
ceive if he or she was employed in a full time capacity under
the Award, Agreement or other provision regulating the em-
ployment of the partial dependant.

(6) The weekly rate of District Allowance payable to em-
ployees pursuant to subclause (3) of this clause shall be as
follows—

COLUMN I COLUMN II COLUMN III COLUMN IV
DISTRICT STANDARD EXCEPTIONS TO RATE

RATE STANDARD RATE
$ per week Town or Place $ per week

6 56.15 Nil Nil

5 45.90 Fitszroy Crossing 61.75
Halls Creek
Turner River Camp
Nullagine
Liveringa (Camballin) 57.50
Marble Bar
Wittenoom
Karratha 54.15
Port Hedland 50.25

4 23.10 Warburton Mission 62.30
Carnarvon 21.75
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COLUMN I COLUMN II COLUMN III COLUMN IV
DISTRICT STANDARD EXCEPTIONS TO RATE

RATE STANDARD RATE
$ per week Town or Place $ per week

3 14.60 Meekatharra 23.10
Mount Magnet
Wiluna
Laverton
Leonora
Cue

2 10.35 Kalgoorlie 3.45
Boulder
Ravensthorpe 13.80
Norseman
Salmon Gums
Marvel Loch
Esperance

1 Nil Nil Nil

(Note: In accordance with subclause (4) of this clause em-
ployees with dependants shall be entitled to double the rate of
district allowance shown).

The allowances prescribed in this subclause shall operate
from the beginning of the first pay period commencing on or
after July 1, 1998.

(7) When an employee is on approved annual recreation
leave, the employee shall for the period of such leave, be paid
the district allowance to which the employee would ordinar-
ily be entitled.

(8) When an employee is on long service leave or other ap-
proved leave with pay (other than annual recreational leave),
the employee shall only be paid district allowance for the pe-
riod of such leave if the employee, dependants or partial
dependants remain in the district in which the employee’s head-
quarters is situated.

(9) When an employee leaves his or her district on duty,
payment of any district allowance to which the employee would
ordinarily be entitled shall cease after the expiration of two
weeks unless the employee’s dependant/s or partial depend-
ant/s remain in the district or as otherwise approved by the
employer.

(10) Except as provided in subclause (9) of this clause, a
district allowance shall be paid to any employee ordinarily
entitled thereto in addition to reimbursement of any travelling
transfer or relieving expenses or camping allowance.

(11) Where an employee whose headquarters is located in a
district in respect of which no allowance is prescribed in
subclause (6) of this clause, is required to travel or temporar-
ily reside for any period in excess of one month in any district
or districts in respect of which such allowance is so payable,
the employee shall be paid for the whole of such period a
district allowance at the appropriate rate pursuant to subclauses
(3), (4) or (5) of this clause, for the district in which the em-
ployee spends the greater period of time.

(12) When an employee is provided with free board and
lodging by the employer or a public Authority the allowance
shall be reduced to two-thirds of the allowance the employee
would ordinarily be entitled to under this clause.

(13) An employee who is employed on a part-time basis
shall be entitled to district allowance on a pro-rate basis. The
allowance shall be determined by calculating the hours worked
by the employee as a proportion of the full-time hours pre-
scribed by the Award under which the employee is employed.
That proportion of the appropriate district allowance shall be
payable to the employee.

(14) The rates expressed in subclause (6) of this clause
shall be adjusted every twelve (12) months ending on De-
cember 31 in accordance with the official “Consumer Price
Index” for Perth as published by the Australian Bureau of
Statistics.

The adjustment of rates shall be effective from the begin-
ning of the first pay period to commence on or after the first
day of January each year.

24.—OUTPOST—AVAILABILITY ALLOWANCE
(1) Where an employee is transferred to work at any of the

locations as prescribed in the groups listed in subclause (8)
then the following provisions shall apply—

Group 4—An allowance of $56.10 per week plus four
weeks’ special leave per annum.

Group 3—An allowance of $42.00 per week plus two
weeks’ special leave per annum.

Group 2—An allowance of $28.00 per week plus two
weeks’ special leave per annum.

Group 1—An allowance of $28.00 per week.
(2) The allowance provided for in subclause (1) of this clause

is not payable during any leave as provided for in this award
and is only payable to the employee actually performing the
duties at the outpost at any given time.

(3) The allowance is to be calculated on a pro rata basis for
periods of less than a week’s duration.

(4) Special leave shall be in addition to leave provided for
in Clause 8.—Annual Leave and Holidays but shall not at-
tract leave loading as provided for in paragraph (b) of subclause
(1) of Clause 8.—Annual Leave and Holidays.

(5) Special leave as provided in this clause shall be taken at
a time convenient to the employer and shall not accumulate
beyond each six months’ service and is to be calculated where
applicable on a pro rata basis for periods of less than 12 months’
duration. Provided that the pro rata leave entitlement shall be
calculated having regard for completed calendar weeks of serv-
ice at the nursing outpost only.

(6) An employee entitled to the payment of an allowance
and special leave in accordance with this clause shall not be
entitled to payment for overtime or on call in accordance with
Clause 6.—Hours of Duty, Overtime and On Call of this award
for the period of duty at the outpost.

(7) The allowances prescribed in subclause (1) of this clause
shall be adjusted in accordance with percentage movements
in the on call allowance as prescribed in paragraph (b) of
subclause (4) of Clause 6.—Hours of Duty, Overtime and On
Call of this award.

(8) For the purposes of subclause (1) of this clause the fol-
lowing shall be the prescribed groups—

Group 4—
Balgo Hills
Cundeelee
Jigalong
Kalumburu
Nookenbah
Oombulgurri
Turkey Creek
Warburton
Wiluna

Group 3—
Beagle Bay
La Grange
One Arm Point

Group 2—
Lombardina
Looma
Yandeyarra

Group 1—
Nullagine
Cervantes
Bremer Bay
Lake Varley

The determination of classifications and the inclusion and
deletion of outposts within these groups is at the discretion of
the employer and may be varied from time to time by agree-
ment with the Union.

24A.—BILINGUAL ALLOWANCE
(1) Bilingual shall mean a recognised proficiency in

English as well as any one of the Aboriginal or Torres Strait
Islander languages.

 (2) In recognition of the increased effectiveness and pro-
ductivity of bilingual employees, if an employee is required
during the course of employment or as part of his/her duties
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to apply skills within subclause (1) of this clause, the em-
ployee who shall be competently bilingual shall be paid an
allowance of—

Level 1—$1101.00 per annum.
Level 1 is an elementary level. This level of accreditation
is appropriate for employees who are capable of using a
minimal knowledge of language for the purpose of
simple communication.
Level 2—$2203.10 per annum.
Level 2 represents a level of ability for the ordinary pur-
poses of general business, conversation, reading and
writing.

 (3) The amounts contained in subclause (2) of this clause
represent the total possible amount an employee could be paid
in one year. The bilingual allowance is payable weekly or
fortnightly according to Clause 19.—Payment of Wages.

(4) This allowance shall be paid to part time employees on a
pro rata basis.

25.—SPECIAL LEAVE
Special Leave, with pay, may be granted to an employee for

attendant at ceremonial activities or on local council business.

25A.—EMERGENCY LEAVE
An employer may, under exceptional circumstances, grant

leave to an employee on such terms and conditions as the
employer, exercising their discretion sees fit.

An employer may grant leave without pay after a period of
12 months service to an employee for a maximum period of
12 months.

26.—WAGES
The minimum weekly rate of wage payable to employees

covered by this award shall include the base rate plus the arbi-
trated safety net adjustments expressed hereunder—

Base Rate Arbitrated Total
Per Week Safety Net Per

$   Adjustments Week
 Per Week $

$
(1) (a) Health Worker

Grade 1, Level 1
1st six months of employment 383.70 60.00 443.70
2nd six months of employment 388.20 60.00 448.20
2nd year of employment 397.00 60.00 457.00
3rd year of employment 405.50 60.00 465.50

(b) Health Worker
Grade 1, Level 2
1st year of employment 409.80 60.00 469.80
2nd year of employment 414.20 60.00 474.20
3rd year of employment 423.40 60.00 483.40
5th year of employment 437.06 60.00 497.06

(2) Health Worker
Grade 2
1st year of employment 437.06 60.00 497.06
2nd year of employment 457.77 60.00 517.77
3rd year of employment 477.90 58.00 535.90
4th year of employment 512.90 58.00 570.90
6th year of employment 537.40 56.00 593.40
8th year of employment 561.40 56.00 617.40

(3) Health Worker Grade 3
1st year of employment 512.90 58.00 570.90
2nd year of employment 537.40 56.00 593.40
3rd year of employment 561.40 56.00 617.40
5th year of employment 570.40 56.00 626.40
6th year of employment 603.84 56.00 659.84
8th year of employment 650.40 56.00 706.40

(4) (a) Health Workers Grade 4, Level 1
1st year of employment 650.40 56.00 706.40
2nd year of employment 675.40 54.00 729.40
3rd year of employment 706.90 54.00 760.90
4th year of employment 766.78 54.00 820.78
6th year of employment 805.12 54.00 859.12

(b) Health Worker Grade 4 Level 2
1st year of employment 706.90 54.00 760.90
2nd year of employment 766.78 54.00 820.78
3rd year of employment 805.12 54.00 859.12
5th year of employment 865.38 54.00 919.38

(5) Junior Employees: Junior employees shall receive the
following percentage of the 1st year rate—

%
Under 17 years of age 73
Under 18 years of age 81
Under 19 years of age 87

(6) (a) The ordinary rate of wage prescribed in subclause
(1) hereof shall be increased by $8.60 per week when a regis-
tered enrolled nurse has obtained a post basic certificate
approved by the Nurses Board of Western Australia and he/
she is required to use the knowledge gained in that certificate
as part of his/her employment.

(b) The ordinary rate of wage prescribed in subclause (1)
hereof shall be increased by $6.90 per week when a registered
enrolled nurse becomes proficient to do work deemed extraor-
dinary by the employer or the Western Australian Industrial
Relations Commission.

(c) The on call allowance shall be paid to health workers for
each on call period they are rostered to.

(7) Any employee who has passed the examination for registra-
tion prescribed by the Nurses Board of Western Australia shall, for
the purposes of this clause, be deemed to be an enrolled nurse.

(8) Supervisory Allowance
A health worker Grade 1 or Grade 2 who is appointed to

supervise other employees and to be responsible for the op-
eration of a clinic, health unit or outpost shall be paid an hourly
allowance based on the ordinary wage prescribed for the clas-
sification in which they are employed increased by 4.5%.

(9) Where an enrolled nurse is engaged as a health worker
and that enrolled nurse wishes to maintain their enrolled nurse
registration, the employer shall provide work in a nursing situ-
ation each year to enable them to maintain their registration
with their nurses’ board.

 (10) Specialist Allowance
Where a health worker is performing specialist duties, for

example has responsibility for a special project or program,
which require independent application of a high level of theo-
retical or specialist knowledge, that health worker shall be
paid an allowance equal to 7% of the Health Worker Grade 4
Level 1, 1st year of employment for the period that worker is
exercising those skills.

Base Rate Arbitrated Total
Per Week Safety Net Per

$   Adjustments Week
 Per Week $

$
(11) Gardener

1st year of employment 374.60 60.00 434.60
2nd year of employment 379.60 60.00 439.60
3rd year of employment and

thereafter 383.80 60.00 443.80
(12) Domestic

1st year of employment 374.60 60.00 434.60
2nd year of employment 379.60 60.00 439.60
3rd year of employment and

thereafter 383.80 60.00 443.80
(13) Cook

1st year of employment 394.90 60.00 454.90
2nd year of employment 399.20 60.00 459.20
3rd year of employment and

thereafter 403.30 60.00 463.30
(14) Driver of Motor Vehicle

(under 1.2 tonnes)
1st year of employment 394.80 60.00 454.80
2nd year of employment 398.60 60.00 458.60
3rd year of employment and

thereafter 401.70 60.00 461.70
(15) Driver of Motor Vehicle (exceeding

1.2 tonnes capacity but not
exceeding 3 tonnes capacity)
1st year of employment 399.10 60.00 459.10
2nd year of employment 402.80 60.00 462.80
3rd year of employment and

thereafter 406.00 60.00 466.00
(16) Bus Driver (under 25 passengers)

1st year of employment 401.20 60.00 461.20
2nd year of employment 404.90 60.00 464.90
3rd year of employment and

thereafter 408.10 60.00 468.10
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Base Rate Arbitrated Total
Per Week Safety Net Per

$   Adjustments Week
 Per Week $

$
(17) Storeperson (Grade 1)

1st year of employment 388.90 60.00 448.90
2nd year of employment 392.80 60.00 452.80
3rd year of employment and

thereafter 396.20 60.00 456.20

(18) Leading hands shall be paid the ordinary wage pre-
scribed for the classification in which they are employed
increased by—

(a) $15.10 per week when in charge of not less than
three and not more than 10 other employees;

(b) $22.55 per week when in charge of more than 10
and not more than 20 other employees; and

(c) $30.00 per week when in charge of more than 20
employees.

(19) The rates of pay in this award include three arbitrated
safety net adjustments totalling $24.00 per week available
under the Arbitrated Safety Net Adjustment Principle pursu-
ant to either the December 1993 State Wage Decision, the
December 1994 State Wage Decision and the March 1996 State
Wage Decision. The first, second and third $8.00 per week
arbitrated safety net adjustments may be offset to the extent
of any wage increase payable since 1 November 1991 pursu-
ant to enterprise agreements or consent awards or award
variations to give effect to enterprise agreements, insofar as
that wage increase or part of it has not previously been used
to offset an arbitrated safety net adjustment. Increases made
under previous State Wage Case Principles or under the cur-
rent Statement of Principles, excepting those resulting from
enterprise agreement, are not to be used to offset arbitrated
safety net adjustments.

Furthermore the rates of pay in this award include the $10.00
per week arbitrated safety net adjustment payable from the
beginning of the first pay period on or after 14th day of No-
vember 1997

This arbitrated safety net adjustment shall be offset against
any equivalent amount in rates of pay received by employees
since 1 November 1991 whose wages and conditions are regu-
lated by this award and which are above the wage rates
prescribed in it, provided that the above award payments in-
clude wages payable under an enterprise agreement in which
absorption is not contrary to the terms of the enterprise agree-
ment.

Increases made under State Wage Case Principles prior to
November 1997, except those resulting from enterprise agree-
ments, are not to be used to offset this arbitrated safety net
adjustment of $10.00 per week.

(20) Where the term “year of employment” has been used
in this clause, it shall mean all service whether full time or
part time and shall include service of an equivalent nature in
any Aboriginal Health Organisation.

Such service shall be calculated in periods of calender years
from the date of commencement of work with the employer
and by automatic progression subject to satisfactory service.

(21) When an employee transfers from one grade or level to
another, the employee shall be placed at the next highest rate
of pay from the wage they were previously receiving and
subclause (20) of this clause shall not apply in these circum-
stances.

(22) The rates of pay in this award include the arbitrated
safety net adjustment payable under the June 1998 State Wage
Case Decision. This arbitrated safety net adjustment shall be
offset against any equivalent amount in rates of pay received
by employees whose wages and conditions of employment
are regulated by this award which are above the wage rates
prescribed in the award. Such above award payments include
wages payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enterprise agree-
ments and over award arrangements. Absorption which is
contrary to the terms of an agreement is not required.

Increases made under previous State Wage Case Principles
or under the current Statement of Principles, excepting those
resulting from enterprise agreements are not to be used to off-
set arbitrated safety net adjustments.

Further the rates of pay in this award include the $12 per
week or $10 per week arbitrated safety net adjustments pay-
able from the beginning of the first pay period on or after 1st
August, 1999.

This arbitrated safety net adjustment shall be offset against
any equivalent amount in rates of pay received by employees
since 1 November 1991 whose wages and conditions are regu-
lated by this award and which are above the wage rates
prescribed in it, provided that the above award payments in-
clude wages payable under an enterprise agreement in which
absorption is not contrary to the terms of the enterprise agree-
ment.

Increases made under State Wage Case Principles prior to
July 1999, except those resulting from enterprise agreements,
are not to be used to offset this arbitrated safety net adjust-
ment of $12 per week or $10 per week.

27.—DISPUTE SETTLING MECHANISM
(1) The parties to this Award recognise the traditional cus-

toms and nature of the Aboriginal community controlled health
services, and insofar as they are consistent with the Industrial
Relations Act, shall attempt to use Aboriginal lore as a means
of settling disputes which might arise.

In the event that such means do not settle the dispute, either
party may apply to the Western Australian Industrial Rela-
tions Commission to determine the matter provided that with
effect from 22 November 1997 it is required that persons in-
volved in the question, dispute or difficulty shall confer among
themselves and make reasonable attempts to resolve questions,
disputes or difficulties before taking those matters to the Com-
mission.

(2) (a) This Appendix is inserted into the award/industrial
agreement as a result of legislation which came into effect on
16 January 1996 (Industrial Relations Legislation Amendment
and Repeal Act 1995) and further varied by legislation which
came into effect on 23 May 1997 (Labour Relations Legisla-
tion Amendment Act 1997).

(b) Any dispute, question or difficulty arising under this
award may be subject to (1).

(c) Any settlement reached which is contrary to the terms of
this award shall not have effect unless or until that conflict is
resolved.

28.—AWARD MODERNISATION AND ENTERPRISE
CONSULTATION

(1) The parties to this award are committed to co-operating
positively to increase the efficiency and productivity of the
industry, and to enhance the career opportunities and job se-
curity of employees in the industry.

(2)  At each service a consultative mechanism may be estab-
lished by the employer, or shall be established upon request
by the employees or their Union. The consultative mecha-
nism and procedure shall be appropriate to the size, structure
and needs of that service and shall be agreed between the
employer and the Union.

(3) Where a consultative committee is established, it will be
free to address any matter which is consistent with the objec-
tives of subclause (1) of this clause. Where matters addressed
concern award provisions then the Union shall be notified and
invited to attend consultative committees.

(4) Discussions that take place will have regard to the fol-
lowing requirements—

(a) the changes sought shall not affect provisions re-
flecting State standards;

(b) the majority of employees affected by the change at
the service must genuinely agree to the change;

(c) any agreement shall not, in the context of a total
package, provide for a set of conditions of a lesser
standard than that provided by the award and no
employee shall have a lesser income as a result of
the conditions provided for in such agreement;

(d) the Union must be a party to any agreement which
affects the wages and/or conditions of employment
of employees;

(e) neither the Union nor the employer shall unreason-
ably oppose any agreement;
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(f) any agreement relating to award matters shall be
subject to approval by the Western Australian In-
dustrial Relations Commission and, if approved,
shall operate as a schedule to this award and take
precedence over any provision of this award to the
extent of any inconsistency;

(g) if agreement cannot be reached on a particular is-
sue, then the matter may be referred to the Western
Australian Industrial Relations Commission for de-
termination.

29.—REVIEW OF CAREER STRUCTURE
The parties agree to review the Career Structure as set out in

Clause 4.—Definitions and Clause 26.—Wages, with a view
to ensuring that the structure remains relevant to the enter-
prises and meets the career aspirations of the employees. The
parties agree that the review/s will be conducted jointly.

SCHEDULE A—PARTIES TO THE AWARD
The following organisation is a party to this award—

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division,
Western Australian Branch

SCHEDULE B—RESPONDENTS
Broome Regional Aboriginal Medical Service
P.O. Box 867
BROOME WA 6725
Carnarvon Medical Service Aboriginal Corporation
P.O. Box 278
CARNARVON WA 6701
East Kimberley Aboriginal Medical Service
P.O. Box 622
KUNUNURRA WA 6743
Geraldton Regional Aboriginal Medical Service
P.O. Box 1689
GERALDTON WA 6530
Kalgoorlie Aboriginal Services
P.O. Box 713
KALGOORLIE WA 6430
Kimberley Aboriginal Medical Service Council
P.O. Box 867
BROOME WA 6725
Mawarnkurra Medical Service
P.O. Box 59
ROEBOURNE WA 6718
Ngaanyatjarra Health Service
P.O. Box 2189
ALICE SPRINGS WA 5750
Ngangganwili Medical Service
P.M.B.
WILUNA WA 6646
Perth Aboriginal Medical Service
154 Edwards Street
EAST PERTH WA 6000
Yura Yungi Medical Service
P.O. Box 116
HALLS CREEK WA 6770

APPENDIX—S.49B—INSPECTION OF RECORDS
REQUIREMENTS

(1) Where this award, order or industrial agreement empow-
ers a representative of an organisation of employees party to
this award, order or industrial agreement to inspect the time
and wages records of an employee or former employee, that
power shall be exercised subject to the Industrial Relations
(General) Regulations 1997 (as may be amended from time to
time) and the following—

(a) The employer may refuse the representative access
to the records if:—

(i) the employer is of the opinion that access to
the records by the representative of the organi-
sation would infringe the privacy of persons
who are not members of the organisation; and

(ii) the employer undertakes to produce the
records to an Industrial Inspector within 48

hours of being notified of the requirement to
inspect by the representative.

(b) The power of inspection may only be exercised by a
representative of an organisation of employees au-
thorised for the purpose in accordance with the rules
of the organisation.

(c) Before exercising a power of inspection, the repre-
sentative shall give reasonable notice of not less than
24 hours to an employer.

AERATED WATER AND CORDIAL
MANUFACTURING INDUSTRY AWARD 1975.

No. 10 of 1975.
PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is pub-
lished hereunder for general information.

Dated at Perth this 11th day of April, 2000
J. SPURLING.

Registrar.

Aerated Water and Cordial Manufacturing Industry
Award 1975

1.—TITLE
This award shall be known as the Aerated Water and Cor-

dial Manufacturing Industry Award 1975 and replaces Award
No. 26 of 1972 as amended.

1B.—MINIMUM ADULT AWARD WAGE
(1) No adult employee shall be paid less than the Minimum

Adult Award Wage unless otherwise provided by this clause.
(2) The Minimum Adult Award Wage for full time adult

employees is $385.40 per week payable from the beginning
of the first pay period commencing on or after 1st August
1999.

(3) The Minimum Adult Award Wage of $385.40 per week
is deemed to include all arbitrated safety net adjustments from
State Wage Case decisions to July, 1999, including the in-
crease in Matter No. 609 of 1999.

(4) Unless otherwise provided in this clause adults employed
as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the
hours worked.

(5) Juniors shall be paid no less than the wage determined
by applying the percentage prescribed in the junior rates pro-
vision to the Minimum Adult Award Wage of $385.40 per
week.

(6) (a) The Minimum Adult Award Wage shall not apply to
apprentices, employees engaged on traineeships or Jobskills
placements, or to other categories of employees who by pre-
scription are paid less than the minimum award rate.

(b) Liberty to apply is reserved in relation to any special
categories of employees not included here or otherwise in re-
lation to the application of the Minimum Adult Award Wage.

(7) Subject to this clause the Minimum Adult Award Wage
shall—

(a) apply to all work in ordinary hours.
(b) apply to the calculation of overtime and all other

penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for
all other purposes of this award.

(8) Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly

wage for adult employees payable under the July 1999 State
Wage Case Decision. Any increase arising from the insertion
of the adult minimum wage will be offset against any equiva-
lent amount in rates of pay received by employees whose wages
and conditions of employment are regulated by this award
which are above the wage rates prescribed in the award. Such
above award payments include wages payable pursuant to
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enterprise agreements, consent awards or award variations to
give effect to enterprise agreements and over award arrange-
ments. Absorption which is contrary to the terms of an
agreement is not required.

Increases under previous State Wage Case Principles or un-
der the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to
offset the adult minimum wage.

2.—ARRANGEMENT
1. Title

1B. Minimum Adult Award Wage
2. Arrangement

2A. State Wage Principles—June 1991
3. Scope
4. Area
5. Term
6. Contract of Service
7. Breakdowns
8. Hours
9. Overtime

10. Wages
11. Deleted
12. Shift Work
13. Payment of Wages
14. Higher Duties
15. Under Rate Workers
16. Absence Through Sickness
17. Holidays

17A. Annual Leave
18. Record
19. Proportion of Juniors
20. Junior Worker’s Certificate
21. Posting of Award and Union Notices
22. Payment of Wages—38 Hour Week
23. Protective Equipment
24. First Aid Kit
25. Right of Entry
26. No Reduction
27. Preference to Unionists
28. Long Service Leave
29. Casual Workers
30. Bereavement Leave
31. Location Allowances
32. Maternity Leave
33. Part-Time Workers
34. Superannuation
35. Seasonal Workers
36. Award Modernisation and Enterprise Consultation

Appendix—Resolution of Disputes Requirement
Schedule A—Parties to the Award
Schedule B—Respondents
Appendix—S.49B—Inspection Of Records Require-
ments

2A.—STATE WAGE PRINCIPLES—JUNE 1991
It is a term of this award, arising from the decision of the

Western Australian Industrial Relations Commission in the
State Wage Case of June 1991, (the terms of which are set out
in Decision No. 704 of 1991) that the Union will not pursue,
prior to 14 November 1991, any extra claims, award or
over-award, except when consistent with the principles deter-
mined by the decision.

3.—SCOPE
This award relates to the industry of persons employed in or

in connection with the manufacturing and/or distribution of
aerated waters, other soft drinks, fruit juices, cider, cordials
and syrups. Provided that it shall not apply to workers bound
by the Transport Workers (General) Award No. 10 of 1961 as
amended.

4.—AREA
This award shall have effect over the whole of the State of

Western Australia.

5.—TERM
The term of this award shall be for a period of one year

commencing as from the beginning of the first pay period
commencing after the date hereof.

6.—CONTRACT OF SERVICE
(1) On the first day of engagement an employee shall be

notified by the employer or by the employer’s representative,
whether the duration of his/her employment is expected to
exceed one month and, if the employee is hired as a casual
employee he/she shall be advised accordingly.

(2) A contract of service to which this award applies
may be terminated in accordance with the provisions of
this clause and not otherwise but this subclause does not
operate so as to prevent any party to a contract from giv-
ing a greater period of notice than is hereinafter prescribed
nor to affect an employer’s right to dismiss a worker with-
out notice for misconduct, in which case wages shall be
paid up to the time of dismissal.

(3) Subject to the provisions of this clause a party to a con-
tract of service may, on any day, give to the other party the
appropriate period of notice of termination of the contract
prescribed in subclauses (6) and (7) of this clause and the
contract terminates when that period expires.

(4) In lieu of giving the notice referred to in subclause (3) of
this clause an employer may pay the worker concerned his/
her ordinary wages for the period of notice to which he/she
would otherwise be entitled.

(5) (a) Where a worker leaves his/her employment—
 (i) without giving the notice referred to in subclause

(3) of this clause; or
(ii) having given such notice, before the notice expires;

he/she forfeits his/her entitlement to any monies owing to him/
her under this award except to the extent that those monies
exceed his/her ordinary wages for the period of notice which
should have been given.

(b) In a case to which paragraph (a) of this subclause ap-
plies—

 (i) The contract of service shall, for the purposes of this
award, be deemed to have terminated at the time at
which the worker was last ready, willing and avail-
able for work during ordinary hours under the
contract; and

(ii) The provisions of subclause (3) of this clause shall
be deemed to have been complied with if the worker
pays to the employer, whether by forfeiture or oth-
erwise an amount equivalent to the worker’s ordinary
wages for the period of notice which should have
been given.

(6) The period of notice referred to in subclause (3) of this
clause is—

(a) In the case of a casual worker, one hour.
(b) In any other case—

 (i) During the first month of employment under
the contract, one day; and

(ii) After the first month of such employment, one
week.

(7) An employee shall, for the purpose of this award, be
deemed to be a casual employee—

(a) If the expected duration of the employment is less
than one month; or

(b) If the notification referred to in subclause (1) of this
clause is not given and the employee is dismissed,
through no fault of his/her own, within one month
of commencing employment.

7.—BREAKDOWNS
The employer shall be entitled to deduct payment for any

day or portion of a day upon which the worker cannot be
usefully employed because of any strike by the union or un-
ions affiliated with it, or by any other association or union, or
through the breakdown of the employer’s machinery or any
stoppage of work from any cause which the employer cannot
reasonably prevent.

8.—HOURS
Section A—Hours
(1) (a) The provisions of this clause apply to all employees

to whom this award applies.
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(b) Subject to the provisions of this clause, the ordinary
hours of work shall not exceed an average of 38 per week
which may be worked on one of the following bases.

(i) 38 hours within a work cycle not exceeding seven
consecutive days; or

(ii) 76 hours within a work cycle not exceeding 14 con-
secutive days; or

(iii) 114 hours within a work cycle not exceeding 21
consecutive days; or

(iv) 152 hours within a work cycle not exceeding 28
consecutive days.

(c) The ordinary hours of work may be worked on any or all
days of the week, Monday to Friday, inclusive, and except in
the case of shift employees, shall be worked between the hours
of 6.00am and 6.00pm. Provided that the spread of hours may
be altered by agreement between the employer and the major-
ity of employees in the plant or section or sections concerned.

(d) Where an ordinary shift or shift employee finishes not
later than 7.00am on Saturday, such hours on the Saturday
shall be deemed to be ordinary hours of employment and shall
not be subject to penalty rates.

(e) The ordinary hours of work shall not exceed ten hours
on any day.

Provided that in any arrangement of ordinary working hours,
where such ordinary hours are to exceed eight hours on any
day, the arrangement of hours shall be subject to the agree-
ment between the employer and the majority of employees in
the plant or section or sections concerned.

(f) The ordinary hours of work shall be consecutive except
for a meal interval which shall not exceed 40 minutes nor be
less than 20 minutes and be so arranged to, within reason, suit
the work requirements.

(g) During the seasonal period, and not withstanding
subclause (1)(b) an alternative method of working the ordi-
nary hours of employment may be implemented in the plant
or section(s) concerned of an establishment provided such
implementation is in accordance with subclause (3) of Sec-
tion B—Implementation of 38 Hour Week of this clause.

Section B—Implementation of 38 Hour Week
(1) Except as provided in subclause (4) hereof, the method

of implementation of the 38 hour week may be any one of the
following—

(a) by employees working less than 8 ordinary hours
each day; or

(b) by employees working less than 8 ordinary hours
on one or more days each week; or

(c) by fixing one day of ordinary working hours on
which all employees will be off duty during a par-
ticular work cycle; or

(d) by rostering employees off duty on various days of
the week during a particular work cycle so that each
employee has one day of ordinary working hours
off duty during that cycle.

(e) Any day off duty shall be arranged so that it does
not coincide with a holiday prescribed in subclause
(1) of clause 17—Holidays of this award.

(2) In each plant, an assessment should be made as to which
method of implementation best suits the business and the pro-
posal shall be discussed with the employees concerned, the
objective being to reach agreement on the method of imple-
mentation prior to September 15, 1982.

(3) In the absence of an agreement at plant level, the proce-
dure for resolving special, anomalous or extraordinary
problems shall be as follows—

(a) Consultation shall take place within the particular
establishment concerned.

(b) If it is unable to be resolved at establishment level,
the matter shall be referred to the State Secretary of
the union (or unions) concerned or his deputy, at
which level a conference of the parties shall be con-
vened without delay.

(c) In the absence of agreement either party may refer
the matter to the Western Australian Industrial Com-
mission.

(4) Different methods of implementation of a 38 hour week
may apply to various groups or sections of employees in the
plant or establishment concerned.

(5) Notice of Days Off Duty
Except as provided in subclause (6) hereof, in cases where,

by virtue of the arrangement of his ordinary working hours,
an employee, in accordance with paragraphs (c) and (d) of
subclause (1) hereof, is entitled to a day off duty during his
work cycle, such employee shall be advised by the employer
at least four weeks in advance of the day he is to take off duty.

(6) (a) An employer may substitute the day an employee is
to take off in accordance with paragraphs (c) and (d) of
subclause (1) hereof, for another day in the case of a break-
down in machinery or a failure or shortage of electric power
or to meet the requirements of the business in the event of
rush orders or some other emergency situation, provided that
the employer shall not substitute more than two such days per
year without the consent of the majority of the employees
concerned.

(b) An employer and employee may by agreement substi-
tute the day the employee is to take off for another day.

(c) An employer and the union may agree in writing to al-
low an accumulation of days off, such days to be taken at a
mutually convenient time.

Section C—Procedures for In-Plant Discussions
(1) Procedures shall be established for in-plant discussions,

the objective being to agree on the method of implementing a
38 hour week in accordance with sections A—Hours and B—
Implementation of 38 Hour Week of this clause and shall entail
an objective review of current practices to establish where
improvements can be made and implemented.

(2) The procedures should allow for in-plant discussions to
continue even though all matters may not be resolved by Sep-
tember 15, 1982.

(3) The procedures should make suggestions as to the re-
cording of understandings reached and methods of
communicating agreements and understandings to all employ-
ees, including the overcoming of language difficulties.

(4) The procedures should allow for the monitoring of agree-
ments and understandings reached in-plant.

(5) In cases where agreement cannot be reached in-plant in
the first instance or where problems arise after initial agree-
ments or understandings have been achieved in-plant, a formal
monitoring procedure shall apply. The basic steps in this pro-
cedure shall be as applies with respect to special, anomalous
or extraordinary problems as prescribed in subclause (3) of
Section B of this clause.

Section D—Provision for Alternative Arrangements
Where by agreement between an employer and the majority

of employees in a section or company, arrangements have been
made to work an average of less than 38 hours per week, the
entitlement to payment under this award shall in all cases be
construed to be at the hourly rate achieved by dividing the
appropriate rate of pay by the average number of hours on
which the arrangement is based.

Entitlements to sick leave, annual leave and long service
leave shall be calculated by employing the lesser number of
hours agreed by the parties as the average ordinary weekly
hours of work.

The employer shall not be deemed to be in breach of the
award where the entitlement calculated by the above method
is less than that determined by this award for an employee
who works 38 hours per week.

9.—OVERTIME
(1) The provisions of this clause shall apply to all employ-

ees.
(2) (a) An employer may require any employee to work rea-

sonable overtime at overtime rates and such employee shall
work overtime in accordance with such requirement.

(b) No union or association party to this award, or employee
or employees covered by this award, shall in any way, whether
directly or indirectly, be a party to or concerned in any ban,
limitation or restriction upon the working of overtime in ac-
cordance with the requirements of this subclause.
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(c) A worker who has completed his usual hours of duty
and has left the job and who is recalled to work after the usual
ceasing time, shall be paid a minimum of three hours at over-
time rates.

(3) (a) Subject to the provisions of this subclause, all work
done beyond the ordinary working hours on any day, Monday
to Friday, inclusive, shall be paid for at the rate of time and
one-half for the first two hours and double time thereafter.

For the purposes of this subclause, ordinary hours shall mean
the hours of work fixed in an establishment in accordance
with sections A—Hours, B—Implementation of 38 Hour Week
and C—Procedures for In-Plant Discussions of Clause 8—
Hours.

(b)  (i) Work done on Saturdays after 12.00 noon or on Sun-
days shall be paid for at the rate of double time.

(ii) Work done on any day prescribed as a holiday under
this award shall be paid for at the rate of double time and
one-half.

(c) Work done on Saturdays prior to 12.00 noon shall be
paid for at the rate of time and one-half for the first two hours
and double time thereafter but this paragraph does not apply
in a case to which paragraph (d) of subclause (1) of section
A—Hours of clause 8—Hours applies.

(d) In computing overtime each day shall stand alone but
when an employee works overtime which continues beyond
midnight on any day, the time worked after midnight shall be
deemed to be part of the previous day’s work for the purpose
of this subclause.

(e) Overtime on shift work shall be based on the rate pay-
able for shift work.

(f) The provisions of this clause do not operate so as to re-
quire payment of more than double time rates, and double
time and a half on a holiday prescribed under this award for
any work.

(4) An employee required to work overtime for more than
two hours without being notified on the previous day or ear-
lier that he will be so required to work shall be supplied with
a meal by the employer or be paid $6.00 for a meal.

If the amount of overtime required to be worked necessi-
tates a second or subsequent meal the employer shall, unless
he has notified the employees concerned on the previous day
or earlier that such second or subsequent meal will also be
required, provide such meals or pay an amount of $4.20 for
each such second or subsequent meal.

No such payments need to be made to employees living in
the same locality as their workshop who can reasonably re-
turn home for such meals.

If an employee in consequence of receiving such notice has
provided himself with a meal or meals and is not required to
work overtime, or is required to work less overtime than noti-
fied, he shall be paid amounts as prescribed in respect of the
meals not then required.

(5) (a) When overtime is necessary it shall, wherever rea-
sonably practicable, be so arranged that employees have at
least 10 consecutive hours off duty between the work of suc-
cessive days.

(b) An employee (other than a casual employee) who works
so much overtime between the termination of their ordinary
work on one day and the commencement of their ordinary
work on the next day that they have not had at least 10 con-
secutive hours off duty between those times shall, subject to
this paragraph, be released after completion of such overtime
until they have had 10 consecutive hours off duty without loss
of pay for ordinary working time occurring during such ab-
sence.

(c) If, on the instructions of their employer, such employee
resumes or continues work without having had such 10 con-
secutive hours off duty, they shall be paid at double rates until
they are released from duty for such period and they shall
then be entitled to be absent until they have had 10 consecu-
tive hours off duty without loss of pay for ordinary working
time occurring during such absence.

(d) Where an employee (other than a casual employee or an
employee engaged on continuous shift work) is called into
work on a Sunday or public holiday preceding an ordinary
working day, they shall, wherever reasonably practicable, be

given 10 consecutive hours off duty before their usual start-
ing time on the next day. If this is not practicable, then the
provisions of paragraphs (b) and (c) of this subclause shall
apply mutatis mutandis.

Provided that overtime worked as a result of a recall shall
not be regarded as overtime for the purpose of this subclause
when the actual time worked is less than three hours on such
recall or on each of such recalls.

(e) The provisions of this subclause shall apply in the case
of shift employees who rotate from one shift to another, as if
eight hours were substituted for 10 hours when overtime is
worked—

 (i) For the purpose of changing shift rosters; or
 (ii) Where a shift employee does not report for duty; or
(iii) Where a shift is worked by arrangement between

the employees themselves.

10.—WAGES
(1) For employees employed pursuant to this Award by Coca-

Cola Bottlers (Perth) Ltd, Cadbury Schweppes Pty Ltd and
Pepsi-Seven Up Bottlers Australia Pty Ltd only the minimum
weekly rate of pay shall include the base rate plus the supple-
mentary payment per week, operative from the first pay period
commencing on or after 1st August 1999.

Base Arbitrated Minimum
Rate Safety Net Rate

Adjustments
$ $ $

(a) Production Employee—
Grade 1 385.40 60.00 445.40
Shall mean an employee
classified as such who is en-
gaged on work in
connection with or inciden-
tal to the production and
distribution operations of
the employer and who may
be required to regularly
carry out any general duties
together with the specific
duties listed hereunder—

Specific Duties—Grade 1.
• Employees engaged in

bottling or canning line
operations who are not
in charge of operating
machines.

• Operators of bottle
washing machines.

• Inspecting or sighting
empty or full bottles.

• Stacking cases on pal-
lets.

• Fruit Juice extracting.
• General Hand.

(b) Production Employee—
Grade 2 410.00 60.00 470.00

Shall mean an employee
classified as such who is
engaged on work in connec-
tion with or incidental to the
production and distribution
operations of the employer
and who in addition to the
duties of a Production Em-
ployee—Grade 1 may be
required to regularly carry
out the specific duties listed
hereunder.

Specific Duties—Grade 2

• Syrup and/or cordial
makers mixing recipes
or formulae who are
not solely responsible
for ensuring adherence
to quality standards of
batches.

• Operators of Filling
machines.
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Base Arbitrated Minimum
Rate Safety Net Rate

Adjustments
$ $ $

• Operators of labelling,
palletising or
depalletising, case
packing or unpacking,
carton or multi packing
machines.

• Employees engaged on
routine line testing.

• Forklift Driver
• Truck Driver

Provided that drivers who are
required to collect money dur-
ing any week or portion of a
week as part of their duties and
account for it shall be paid
$3.90 for such a week in addi-
tion to the rate of wage
prescribed above.

(c) Production Employee—
Grade 3. 430.50 60.00 490.50
Shall mean an employee
classified as such who is
engaged on work in connec-
tion with or incidental to the
production and distribution
operations of the employer
and who in addition to the
duties of a Production Em-
ployee—Grade 2 may be
required to regularly carry
out the specific duties listed
hereunder.
Specific Duties—Grade 3

• Syrup and/or cordial mak-
ers mixing recipes or
formulae who are solely re-
sponsible for ensuring
adherence to quality stand-
ards of batches.

• Operators of bottle washing,
filling, labelling, palletising
or depalletising, case pack-
ing or unpacking, carton or
multi packing machines or
forklifts who are competent
and required to operate at
least three such different
machines one of which may
be a forklift truck.

• Driver Forklift carrying truck.
(d) Provided that, where an

employee will, as a result of
the implementation of the
new grading structure re-
ceive an increase in excess
of that allowed by the Struc-
tural Efficiency Principle,
the additional amounts will
be phased in as follows—

• the increases will be phased
in over four equal instal-
ments which will become
payable at not less than six
monthly intervals.

• the first instalment will not
be available earlier than 23
February, 1990.

(2) For all other employees employed pursuant to this Award
and not specified in subclause (1) of this clause, the minimum
rate shall include the base rate plus the arbitrated safety-net
adjustment per week, operative from the first pay period com-
mencing on or after 1 August 1999.

Base Arbitrated Minimum
Rate Safety Net Rate

Adjustments
$ $ $

(a) Cordial and/or syrup maker
mixing recipe or formulae
who is responsible for
ensuring that the correct
qualities and quantities of
ingredients are included
in batches 392.50 60.00 452.50

Base Arbitrated Minimum
Rate Safety Net Rate

Adjustments
$ $ $

(b) Filler operator—
(i) for lines with a rate

capacity of under 150
units per minute 378.50 60.00 438.50

(ii) for all other lines 387.30 60.00 447.30
 (c) Driver of motor vehicle 387.70 60.00 447.70

Provided that drivers who
are required to collect
money during any week or
portion of a week as part of
their duties and account for
it shall be paid $3.60 for
such week in addition to the
rate of wage prescribed
above.

 (d) Driver of Fork Lift—
(i) less than three months’

experience 377.00 60.00 437.00
(ii) thereafter 387.60 60.00 447.60

(e) Employees operating
labelling, palletising or
de-palletising, case packing
or unpacking or carton
packing machines 380.60 60.00 440.60

(f) Employees engaged on
routine line testing 370.40 60.00 430.40

(g) Employees engaged on
bottling or canning line
operations including
operating bottle washer,
removing empty bottles
from cases or placing
empty bottles on
conveyors, sighting,
inspecting, filling cases
with full bottles and
stacking on pallets, fruit
juice extracting, cordial
and/or syrup room. 362.70 60.00 422.70

(h) All others 357.70 60.00 417.70

(3) Junior Employees—
(a) Except as provided for in paragraph (b) of this

subclause junior employees shall receive the prescribed
percentage of the adult rate for the class of work on which
they are engaged.

%
16 years of age and under 50
At 17 years of age 60
At 18 years of age 75
At 19 years of age 90
At 20 years of age Adult Rates

(b) Where a person is employed pursuant to this Award by
Coca Cola Bottlers (Perth) Ltd or Cadbury Schweppes Pty
Ltd and he/she is 20 years of age or less then the rate of wage
payable shall be as specified in subclause (1) of this clause
according to the appropriate classifications.

(4) Leading Hands—
In addition to the appropriate rate prescribed in this clause a

leading hand shall be paid—
$ Per
Week

 (a) If placed in charge of not less than 3 and
not more than 10 other employees 18.80

(b) If placed in charge of more than 10 and
not more than 20 other employees 28.90

(c) If placed in charge of more than 20 other
employees 38.45

 (5) Supplementary payments set out in subclauses (1) and
(2) of this clause represent payment in lieu of equivalent
overaward payments.

“Overaward Payment” is defined as the amount (whether
it be termed “overaward payment”, “attendance bonus”,
“service increment” or any term whatsoever) which an
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employee would receive in excess of the “award wage”
which applied immediately prior to the decision of the
Western Australian Industrial Relations Commission dated
24 December 1993 (Application No. 1457/1993) for the
classification in which such employee is engaged. Pro-
vided that such payment shall exclude overtime, shift
allowances, penalty rates, disability allowances, fares and
travelling time allowances and any other ancillary pay-
ments of a like nature prescribed by this award.

The supplementary payment at each classification level in-
cludes an $8.00 adjustment reflecting the application of the
arbitrated safety net adjustment principle enunciated in the
State Wage decision of 24 December 1993 (Application No.
1457/1993). Consistent with the requirements of the Princi-
ples the $8.00 safety net adjustment is absorbable to the extent
of any equivalent amount in rates of pay—whether overaward,
award or industrial agreement—in excess of the minimum rates
(classification rate and supplementary payment) prescribed
in accordance with the September 1989 State Wage Case de-
cision.

(6) The rates of pay in this award include three arbitrated
safety net adjustments totalling $24.00 per week available
under the Arbitrated Safety Net Adjustment Principle pursu-
ant to either the December 1993 State Wage Decision, the
December 1994 State Wage Decision and the March 1996 State
Wage Decision. The first, second and third $8.00 per week
arbitrated safety net adjustments may be offset to the extent
of any wage increase payable since 1 November 1991, pursu-
ant to enterprise agreements or consent awards or award
variations to give effect to enterprise agreements, insofar as
that wage increase or part of it has not previously been used
to offset an arbitrated safety net adjustment. Increases made
under previous State Wage Case Principles or under the cur-
rent Statement of Principles, excepting those resulting from
enterprise agreement, are not to be used to offset arbitrated
safety net adjustments.

(7) Furthermore the rates of pay in this award include the
$10.00 per week arbitrated safety net adjustment payable from
the beginning of the first pay period on or after 14th day of
November 1997.

This arbitrated safety net adjustment shall be offset against
any equivalent amount in rates of pay received by employees
since 1 November 1991 whose wages and conditions are regu-
lated by this award and which are above the wage rates
prescribed in it, provided that the above award payments in-
clude wages payable under an enterprise agreement in which
absorption is not contrary to the terms of the enterprise agree-
ment.

Increases made under State Wage Case Principles prior to
November 1997, except those resulting from enterprise agree-
ments, are not to be used to offset this arbitrated safety net
adjustment of $10.00 per week.

(8) The rates of pay in this award include the arbitrated safety
net adjustment payable under the June 1998 State Wage Case
Decision. This arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay received by
employees whose wages and conditions of employment are
regulated by this award which are above the wage rates pre-
scribed in the award. Such above award payments include
wages payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enterprise agree-
ments and over award arrangements. Absorption which is
contrary to the terms of an agreement is not required.

Increases made under previous State Wage Case Principles
or under the current Statement of Principles, excepting those
resulting from enterprise agreements are not to be used to off-
set arbitrated safety net adjustments.

(9) Further the rates of pay in this award include the $12 per
week or $10 per week arbitrated safety net adjustments pay-
able from the beginning of the first pay period on or after 1st
August, 1999.

This arbitrated safety net adjustment shall be offset against
any equivalent amount in rates of pay received by employees
since 1 November 1991 whose wages and conditions are regu-
lated by this award and which are above the wage rates prescribed
in it, provided that the above award payments include wages
payable under an enterprise agreement in which absorption is
not contrary to the terms of the enterprise agreement.

Increases made under State Wage Case Principles prior to
July 1999, except those resulting from enterprise agreements,
are not to be used to offset this arbitrated safety net adjust-
ment of $12 per week or $10 per week.

11.—DELETED

12.—SHIFT WORK
(1) The provisions of this clause apply to all employees en-

gaged on shift work.
(2) An employer may work his establishment on shifts but

before doing so shall give notice of his intention to the union
or unions concerned and of the intended starting and finish-
ing times of ordinary working hours of the respective shifts.

(3) (a) Where any particular process is carried out on shifts
other than day shift, and less than five consecutive afternoon
or five consecutive night shifts are worked on that process,
then employees employed on such afternoon or night shifts
shall be paid at overtime rates.

Provided that where the ordinary hours of work normally
worked in an establishment are worked on less than five days
then the provisions of paragraph (a) shall be as if four con-
secutive shifts were substituted for five consecutive shifts.

(b) The sequence of work shall not be deemed to be broken
under the preceding paragraph by reason of the fact that work
on the process is not carried out on a Saturday or Sunday or
any other day that the employer observes a shut down for the
purpose of allowing a 38 hour week or on any holiday.

(4) Where a shift commences at or after 11 p.m. on any day,
the whole of that shift shall be deemed, for the purposes of
this award, to have been worked on the following day.

(5) A shift employee when on afternoon or night shift shall
be paid per shift 15 per cent more than the employee’s ordi-
nary rate prescribed by this award.

(6) When work is performed on any shift other than day
shift the ordinary working hours prescribed by clause 8—
Hours, of this award shall be inclusive of a paid meal interval
of 20 minutes.

13.—PAYMENT OF WAGES
All wages shall be paid weekly.

14.—HIGHER DUTIES
A worker who is required to do work which is entitled to a

higher rate under this award than that which he usually per-
forms shall be entitled to payment at the higher rate while so
employed.

Provided that where a worker is employed on such higher
duties for more than two hours such worker shall be paid at
the higher rate for the full day.

15.—UNDER-RATE WORKERS
(1) Any worker who by reason of old age or infirmity is

unable to earn the minimum wage may be paid such lesser
wage as may from time to time be agreed upon in writing
between the union and the employer.

(2) In event of no agreement being arrived at, the matter
may be referred to the Board of Reference for determina-
tion.

(3) After application has been made to the Board, and pend-
ing the Board’s decision, the worker shall be entitled to work
for the employer at the proposed lesser rate.

16.—ABSENCE THROUGH SICKNESS
(1) (a) An employee who is unable to attend or remain at his

place of employment during the ordinary hours of work by
reason of personal ill health or injury shall be entitled to pay-
ment during such absence in accordance with the provisions
of this clause.

 (i) Employee who actually works 38 ordinary hours
each week
An employee whose ordinary hours of work are ar-
ranged in accordance with paragraph (a) or (b) of
subclause (1) of section B—Implementation of 38
Hour Week of clause 8—Hours so that he actually
works 38 ordinary hours each week shall be entitled
to payment during such absence for the actual ordi-
nary hours absent.
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(ii) Employee who works an average of 38 ordinary
hours each week
An employee whose ordinary hours of work are ar-
ranged in accordance with paragraph (c) or (d) of
subclause (1) of section B—Implementation of 38
Hour Week of clause 8—Hours so that he works an
average of 38 ordinary hours each week during a
particular work cycle shall be entitled to pay during
such absence calculated as follows—
duration of absence x appropriate weekly rate
ordinary hours 5
normally worked
that day

An employee shall not be entitled to claim payment for per-
sonal ill health or injury nor will his sick leave entitlement be
reduced if such ill health or injury occurs on the week day he
is to take off duty in accordance with paragraph (c) or (d) of
subclause (1) of section B—Implementation of 38 Hour Week
of clause 8—Hours.

(b) Notwithstanding the provisions of paragraph (a) of this
subclause an employer may adopt an alternative method of
payment of sick leave entitlements where the employer and
the majority of his employees so agree.

(c) Entitlement to payment shall accrue at the rate of one
sixth of a week for each completed month of service with the
employer.

(d) If in the first or successive years of service with the
employer an employee is absent on the ground of personal ill
health or injury for a period longer than his entitlement to
paid sick leave, payment may be adjusted at the end of that
year of service, or at the time the employee’s services termi-
nate, if before the end of that year of service, to the extent that
the employee has become entitled to further paid sick leave
during that year of service.

(2) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year and sub-
ject to this clause may be claimed by the employee if the
absence by reason of personal ill health or injury exceeds the
period for which entitlement has accrued during the year at
the time of the absence. Provided that an employee shall not
be entitled to claim payment for any period exceeding ten
weeks in any one year of service.

(3) To be entitled to payment in accordance with this clause
the employee shall as soon as reasonably practicable advise
the employer of his/her inability to attend for work, the nature
of his/her illness or injury and the estimated duration of the
absence. Provided that such advice, other than in extraordi-
nary circumstances, shall be given to the employer within 24
hours of the commencement of the absence.

Where practicable notification of absence due to sickness is
to be given no later than two hours after the normal start time.
In the case of shift workers, where practicable, the notifica-
tion is to be given prior to the start of normal shift hours.

(4) The provisions of this clause do not apply to an em-
ployee who fails to produce a certificate from a medical
practitioner dated at the time of the absence or who fails to
supply such other proof of the illness or injury as the em-
ployer may reasonably require provided that the employee
shall not be required to produce a certificate from a medical
practitioner with respect to absences of two days or less un-
less after two such absences in any year of service the employer
requests in writing that the next and subsequent absences in
that year, if any, shall be accompanied by such certificate.

(5) (a) Subject to the provisions of this subclause, the provi-
sions of this clause apply to an employee who suffers personal
ill health or injury during the time when he is absent on an-
nual leave and an employee may apply for and the employer
shall grant paid sick leave in place of paid annual leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to his place of residence or a hospital as a result of
his personal ill health or injury for a period of seven consecu-
tive days or more and he produces a certificate from a registered
medical practitioner that he was so confined. Provided that
the provisions of this paragraph do not relieve the employee
of the obligation to advise the employer in accordance with
subclause (3) of this clause if he is unable to attend for work
on the working day next following his annual leave.

(c) Replacement of paid annual leave by paid sick leave
shall not exceed the period of paid sick leave to which the
worker was entitled at the time he proceeded on annual leave
and shall not be made with respect to fractions of a day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time mutually
agreed to by the employer and the employee or, failing agree-
ment, shall be added to the employee’s next period of annual
leave or, if termination occurs before then, be paid for in ac-
cordance with the provisions of clause 17A—Annual Leave.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in clause
17A—Annual Leave shall be deemed to have been paid with
respect to the replaced annual leave.

(6) Where a business has been transmitted from one em-
ployer to another and the employee’s service has been deemed
continuous in accordance with subclause (3) of clause 2 of
the Long Service Leave provisions published in volume 60 of
the Western Australian Industrial Gazette at pages 1-6, the
paid sick leave standing to the credit of the employee at the
date of transmission from service with the transmittor shall
stand to the credit of the employee at the commencement of
service with the transmittee and may be claimed in accord-
ance with the provisions of this clause.

(7) The provisions of this clause with respect to payment do
not apply to employees who are entitled to payment under the
Workers’ Compensation Act nor to employees whose injury
or illness is the result of the employee’s own misconduct.

(8) The provisions of this clause do not apply to casual
employees

17.—HOLIDAYS
(1) (a) The following days or the days observed in lieu shall,

subject to clause 7. hereof, be allowed as holidays without
deduction of pay, namely, New Year’s Day, Australia Day, Good
Friday, Easter Monday, Anzac Day, Labour Day, Foundation
Day, Sovereign’s Birthday, Christmas Day and Boxing Day.
Provided that another day may be taken as a holiday by ar-
rangement between the parties in lieu of any of the days named
in this subclause. Provided further that an employer may sub-
stitute Royal Show Day for Sovereign’s Birthday in any year.

(b) When any of the days mentioned in subclause (1)(a)
hereof falls on a Saturday or a Sunday, such holiday shall be
observed on the next succeeding Monday and when Boxing
Day falls on a Sunday or a Monday such holiday shall be
observed on the next succeeding Tuesday; in each such case
the substituted day shall be deemed a holiday without deduc-
tion of pay in lieu of the day for which it is substituted.

(2) On any public holiday not prescribed as a holiday under
this award the employer’s establishment or place of business
may be closed in which case a worker need not present him-
self for duty and payment may be deducted, but if work be
done ordinary rates of pay shall apply.

(3) Where—
(a) a day is proclaimed as a whole holiday or as a

half-holiday under section 7 of the Public and Bank
Holidays Act 1972; and

(b) that proclamation does not apply throughout the State
or to the metropolitan area of the State,

that day shall be a whole holiday or, as the case may be, a
half-holiday for the purposes of this award within the district
or locality specified in the proclamation.

(4) All work done on any day prescribed as a holiday under
this clause shall be paid for at the rate of double time and a
half.

(5) Casual workers shall not be entitled to receive payment
for public holidays prescribed by this clause unless required
to work on those days.

17A.—ANNUAL LEAVE
(1) (a) Except as hereinafter provided a period of four con-

secutive weeks’ leave with payment of ordinary wages as
prescribed shall be allowed annually to a worker by his
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employer and shall be taken annually by the worker after a
period of twelve months’ continuous service with that em-
ployer.

(b) Where, pursuant to paragraph (3) of subclause (2) Long
Service of the Long Service Leave provisions published in
Volume 64 Western Australian Industrial Gazette at pages 1-4,
the period of continuous service which a worker has had with
the transmittor (including any such service with any prior
transmittor) is deemed to be service of the worker with the
transmittee then that period of continuous service shall be
deemed to be service with the transmittee for the purposes of
this subclause.

(2) (a) Before going on leave a worker shall be paid his
ordinary wages as prescribed under Clause 10—Wages of this
award in respect of the ordinary time he would have worked
had he not been on leave during the relevant period.

(b) In addition to his payment for annual leave a worker
shall receive a loading of 17.5 percent calculated on his ordi-
nary rate of wage. Provided that where the worker would have
received any additional rates for the work performed in ordi-
nary hours, as prescribed by this award, had he not been on
leave during the relevant period and such additional rates would
have entitled him to a greater amount than the loading of 17.5
percent, then such additional rates shall be added to his ordi-
nary rate of wage in lieu of the 17.5 percent loading. Provided
further, that if the additional rates would have entitled him to
a lesser amount than the loading of 17.5 percent, then such
loading of 17.5 percent shall be added to his ordinary rate of
wage in lieu of the additional rates.

(c) The loading prescribed by this subclause shall not apply
to proportionate leave on termination.

(3) If any prescribed holiday falls within a worker’s period
of annual leave and is observed on a day which in the case of
that worker would have been an ordinary working day there
shall be added to that period one day being an ordinary work-
ing day for each such holiday observed as aforesaid.

(4) Any time in respect of which a worker is absent from
work, except time for which he is entitled to claim sick pay or
time spent on holidays, annual leave or long service leave as
prescribed by this award, shall not count for the purpose of
determining his right to annual leave.

(5) (a) For the purposes of this clause service shall be deemed
to be continuous notwithstanding—

 (i) the transmission of a business where paragraph (b)
of subclause (1) of this clause applies;

 (ii) any absence from work referred to in subclause (4)
of this clause;

(iii) any absence from work on account of personal sick-
ness or accident proof whereof shall be upon the
worker or on account of leave granted by the em-
ployer;

 (iv) any absence with reasonable cause proof whereof
shall be upon the worker but in such a case the worker
shall inform the employer in writing, if practicable,
within seven days of the commencement of such
absence of the nature of the cause.

(b) Any absence from work by reason of any cause not be-
ing a cause specified in paragraph (a) hereof shall not be
deemed to break the continuity of service for the purposes of
this clause unless the employer during the absence or within
fourteen days of the termination of the absence notifies the
worker in writing that such absence will be regarded as hav-
ing broken the continuity of service.

Such notice may be given to a worker by delivering it to
him personally or by posting it to his last known address in
which case it shall be deemed to have reached the worker in
due course of post or, where a number of workers are absent
from work, by posting up a notification in the employer’s es-
tablishment.

(c) An absence from duty referred to in this subclause shall
not, except as provided in subclause (4) of this clause, be taken
into account in calculating the period of twelve months’ con-
tinuous service.

(6) (a) A worker whose employment terminates after he has
completed a twelve monthly qualifying period and has not
been allowed the leave prescribed under this award in respect

of that qualifying period shall be given payment in lieu of that
leave or, in a case to which subclause (7) of this clause ap-
plies, in lieu of so much of that leave as has not been allowed
unless—

 (i) he has been justifiably dismissed for misconduct;
and

(ii) the misconduct for which he has been dismissed
occurred prior to the completion of that qualifying
period.

(b) If after one month’s continuous service in any qualify-
ing 12 monthly period, an employee lawfully leaves his
employment, or his employment is terminated by the employer
through no fault of the employee, the employee shall be paid
2.923 hours’ pay at his ordinary rate of wage in respect of
each completed week of continuous service.

(7) In special circumstances and by mutual consent of the
employer, the worker and the union concerned, annual leave
may be taken in not more than two periods, but neither of
such periods shall be less than one week.

(8) By arrangement between the employer and the worker
annual leave may be allowed to accumulate from year to year
but where the leave to which a worker is entitled or any por-
tion thereof is allowed to accumulate to meet the convenience
of the worker the ordinary wage for that leave shall be the
ordinary wage applicable to the worker at the date at which he
became entitled to the leave unless the employer agrees in
writing that the wage be that applicable at the date the leave
commences.

(9) The provisions of this clause shall not apply to casual
workers.

18.—RECORD
(1) The employer shall keep a record showing—

(a) the name of each worker;
(b) the nature of his work;
(c) the starting and finishing times on each day;
(d) the total hours worked;
(e) the wages and overtime paid.

(2) Each worker shall be required to sign the record on re-
ceipt of his wages.

(3) The time and wages record shall be open for inspection
by a duly accredited official of the union, during the usual
office hours, at the employer’s office or other convenient place,
and he shall be allowed to take extracts therefrom. Provided
that if for any reason the record be not available when the
official calls to inspect it, it shall be made available for in-
spection within twenty-four hours at the employer’s office or
other convenient place.

Before exercising a power of inspection the representative
shall give reasonable notice of not less than 24 hours to the
employer.

19.—PROPORTION OF JUNIORS
(1) The number of juniors employed in any factory shall not

be such as to exceed the proportion of one junior to each three
or fraction of three adult workers (excluding truck drivers) in
receipt of the minimum rates hereinbefore prescribed for work-
ers other than junior workers.

Notwithstanding the provisions of the preceding subclause,
it shall be permissible for each truck driver, if the employer
considers it necessary, to have one junior male worker to as-
sist him.

(2) The number of junior truck drivers shall not be such as
to exceed the proportion of one junior truck driver to each
five adult truck drivers.

20.—JUNIOR WORKER’S CERTIFICATE
Upon being engaged a junior worker shall establish his full

name and date of birth by the production of a record of his
registration of birth or by such other means as are satisfactory
to the employer.

21.—POSTING OF AWARD AND UNION NOTICES
The employer shall exhibit a copy of this award in a con-

venient place on his premises, and he shall also provide a notice
board for the posting of union notices and information.
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22.—PAYMENT OF WAGES—38 HOUR WEEK
(1) (a) Each employee shall be paid the appropriate rate

shown in Clause 10.—Wages of this award.
(b) No deduction shall be made from an employee’s wages

and entitlements as prescribed by this award unless the em-
ployee has authorised such deduction in writing.

(c) Subject to subclause (2) of this clause payment shall be
pro-rata where less than the full week is worked.

(2) From the date that a 38 hour week system is implemented
by an employer, wages shall be paid as follows—

(a) Actual 38 ordinary hours
In the case of an employee whose ordinary hours of
work are arranged in accordance with paragraph (a)
or (b) of subclause (1) of section B—Implementa-
tion of 38 Hour Week of clause 8—Hours so that he
works 38 ordinary hours each week, wages shall be
paid weekly or fortnightly according to the actual
ordinary hours worked each week or fortnight.

(b) Average of 38 ordinary hours
Subject to subclauses (3) and (4) hereof, in the case
of an employee whose ordinary hours of work are
arranged in accordance with paragraph (c) or (d) of
subclause (1) of section B—Implementation of 38
Hour Week of clause 8—Hours so that he works an
average of 38 ordinary hours each week during a
particular work cycle, wages shall be paid weekly
or fortnightly according to a weekly average of or-
dinary hours worked even though more or less than
38 ordinary hours may be worked in any particular
week of the work cycle.
SPECIAL NOTE—Explanation of Averaging Sys-
tem
As provided in paragraph (b) of this subclause an
employee whose ordinary hours may be more or less
than 38 in any particular week of a work cycle, is to
be paid his wages on the basis of an average of 38
ordinary hours so as to avoid fluctuating wage pay-
ments each week. An explanation of the averaging
system of paying wages is set out below—

 (i) Section B—Implementation of 38 Hour Week
of clause 8—Hours in subclause (1) para-
graphs (c) and (d) provides that in
implementing a 38 hour week the ordinary
hours of an employee may be arranged so that
he is entitled to a day off, on a fixed day or
rostered day basis, during each work cycle. It
is in these circumstances that the averaging
system would apply.

 (ii) If the 38 hour week is to be implemented so
as to give an employee a day off in each work
cycle this would be achieved if, during a work
cycle of 28 consecutive days (that is, over four
consecutive weeks) the employee’s ordinary
hours were arranged on the basis that for three
of the four weeks he worked 40 ordinary hours
each week and in the fourth week he worked
32 ordinary hours. That is, he would work for
8 ordinary hours each day, Monday to Friday
inclusive for three weeks and 8 ordinary hours
on four days only in the fourth week—a total
of 19 days during the work cycle.

(iii) In such a case the averaging system applies
and the weekly wage rates for ordinary hours
of work applicable to the employee shall be
the average weekly wage rates set out, for the
employee’s classification in clause 10—Wages
of this award, and shall be paid each week
even though more or less than 38 ordinary
hours are worked that week.
In effect, under the averaging system, the
employee accrues a “credit” each day he works
actual ordinary hours in excess of the daily
average which would otherwise be 7 hours 36
minutes. This “credit” is carried forward so
that in the week of the cycle that he works on
only four days, his actual pay would be for an

average of 38 ordinary hours even though, that
week, he works a total of 32 ordinary hours.
Consequently, for each day an employee
works 8 ordinary hours he accrues a “credit”
of 24 minutes (0.4 hours). The maximum
“credit” the employee may accrue under this
system is 0.4 hours on 19 days; that is, a total
of 7 hours and 36 minutes.

 (iv) As provided in subclause (3) of this clause,
an employee will not accrue a “credit” for each
day he is absent from duty other than on an-
nual leave, long service leave, holidays
prescribed under this award, paid sick leave,
workers’ compensation or bereavement leave.

(3) Absences from Duty
(a) An employee whose ordinary hours are arranged in ac-

cordance with paragraph (c) or (d) of subclause (1) of section
B—Implementation of 38 Hour Week of clause 8—Hours and
who is paid wages in accordance with paragraph (a) of
subclause (2) hereof and is absent from duty (other than on
annual leave, long service leave, holidays prescribed under
this award, paid sick leave, workers’ compensation or bereave-
ment leave) shall, for each day he is so absent, lose average
pay for that day calculated by dividing his average weekly
wage rate by 5.

An employee who is so absent from duty for part of a day
shall lose average pay for each hour he is absent by dividing
his average daily pay rate by 8.

(b) Provided when such an employee is absent from duty
for a whole day he will not accrue a “credit” because he would
not have worked ordinary hours that day in excess of 7 hours
36 minutes for which he would otherwise have been paid.
Consequently, during the week of the work cycle he is to work
less than 38 ordinary hours he will not be entitled to average
pay for that week. In that week, the average pay will be re-
duced by the amount of the “credit” he does not accrue for
each whole day during the work cycle he is absent.

The amount by which an employee’s average weekly pay
will be reduced when he is absent from duty (other than on
annual leave, long service leave, holidays prescribed under
this award, paid sick leave, workers’ compensation or bereave-
ment leave) is to be calculated as follows—

Total of “credits” not
accrued during cycle x average weekly pay

38
Examples
(An employee’s ordinary hours are arranged so that he works

8 ordinary hours on five days of each week for 3 weeks and 8
ordinary hours on four days of the fourth week).

1. Employee takes one day off without authorisation in first
week of cycle.

Week of Cycle Payment
1st week = average weekly pay

less one day’s pay
(ie. 1/5th)

2nd and 3rd
weeks = average weekly pay each

week
4th Week = average pay

less credit not accrued
on day of absence

= average pay
less 0.4 hours x
average weekly pay
    38

2. Employee takes each of the 4 days off without authorisa-
tion in the 4th week.

Week of Cycle Payment
1st, 2nd and
3rd weeks = average pay each week
4th week = average pay

less 4/5ths of average
pay for the four days
absent
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Week of Cycle Payment
less total of credits not
accrued that week

= 1/5th average pay
less
4 x 0.4 hours x
average weekly pay
    38

= 1/5th average pay
less 1.6 hours x
average weekly pay
     38

(4) Alternative Method of Payment
An alternative method of paying wages to that prescribed

by subclauses (2) and (3) of this clause may be agreed be-
tween the employer and the majority of the employees
concerned.

(5) Day Off Coinciding with Pay Day
In the event that an employee, by virtue of the arrangement

of his ordinary working hours, is to take a day off duty on a
day which coincides with pay day, such employee shall be
paid no later than the working day immediately following pay
day. Provided that, where the employer is able to make suit-
able arrangements, wages may be paid on the working day
preceding pay day.

(6) Payment by Cheque
Where an employer and employee agree, the employee may

be paid his wages by cheque.
(7) Termination of Employment
An employee who lawfully leaves his employment or is dis-

missed for reasons other than misconduct shall be paid all
moneys due to him at the termination of his service with the
employer.

Provided that in the case of an employee whose ordinary
hours are arranged in accordance with paragraph (c) or (d) of
subclause (1) of section B—Implementation of 38 Hour Week
of clause 8—Hours and who is paid average pay and who has
not taken the day off due to him during the work cycle in
which his employment is terminated, the wages due to that
employee shall include a total of credits accrued during the
work cycle as detailed in the Special Note following para-
graph (b) of subclause (2) of this clause.

Provided further, where the employee has taken a day off
during the work cycle in which his employment is terminated,
the wages due to that employee shall be reduced by the total
of credits which have not accrued during the work cycle.

(8) Details of Payments to be Given
Where an employee requests his employer to state in writ-

ing with respect to each week’s wages the amount of wages to
which he is entitled, the amount of deduction made therefrom,
the net amount being paid to him, and the number of hours
worked, the employer shall do so not less than two hours be-
fore the employee is paid.

(9) Calculation of Hourly Rate
Except as provided in subclause (3) of this clause the ordi-

nary rate per hour shall be calculated by dividing the
appropriate weekly rate by 38.

23.—PROTECTIVE EQUIPMENT
(1) Workers required to consistently work in places where

rubber boots and rubber aprons are necessary shall be supplied
with same by the employer, and if lost by the worker, or not
returned to the employer on the termination of the employment,
the cost of same shall be deducted from the worker’s wages.

(2) Suitable protective gloves shall be available to employ-
ees working on bottling machines or required to bring their
hands in contact with broken glass.

(3) Where workers are required by the employer to wear
special clothing supplied by the employer then the responsi-
bility for the laundering of such special clothing rests with
the worker.

24.—FIRST AID KIT
Adequate first aid equipment shall be provided in all estab-

lishments.

25.—RIGHT OF ENTRY
Consistent with the terms of the Labour Relations Legisla-

tion Amendment Act 1997 and S.23(3)(c)(iii) of the Industrial
Relations Act a representative of the Union shall not exercise
the rights under this clause with respect to entering any part
of the premises of the employer unless the employer is the
employer, or former employer of a member of the Union.

(1) Accredited representatives of the union shall be permit-
ted to interview the workers on the business premises of the
employer during non-working times or meal breaks.

(2) In the case of a dispute between the union and an em-
ployer which is likely to lead to a cessation of work or to an
application to the Commission and which involves the inspec-
tion of workers or of machines in the process of production
on which such workers are engaged, such union representa-
tives shall have the right of inspection at any time during which
the workers or machines concerned are working, but this per-
mission shall not be exercised without the consent of the
employer more than once in any one week.

(3) Provided that the duly accredited representative shall
notify the employer beforehand of his intention to exercise
his rights under this clause.

26.—NO REDUCTION
Nothing in this award shall entitle an employer to reduce

the wage of any worker who at the date of this award was
being paid a higher rate of wage than the minimum prescribed
for his class of work.

27.—PREFERENCE TO UNIONISTS
Deleted by section 88 (3) of the Acts Amendment and Re-

peal (Industrial Relations) Act (No.2) 1984.

28.—LONG SERVICE LEAVE
The long service leave provisions set out in Volume 59 of

the Western Australian Industrial Gazette at pages one to six
inclusive are hereby incorporated in and shall be deemed to
be part of this award.

29.—CASUAL WORKERS
Any worker employed as a casual worker, in accordance

with Clause 6.—Contract of Service of this award shall re-
ceive twenty per cent in addition to the rate specified for his/
her class of work performed.

30.—BEREAVEMENT LEAVE
A worker shall, on the death within Australia of a wife, hus-

band, de-facto wife or de-facto husband, father, father-in-law,
mother, mother-in-law, brother, sister, child or stepchild, be
entitled on notice of leave up to and

including the day of the funeral of such relation and such
leave shall be without deduction of pay for a period not ex-
ceeding the number of hours worked by the worker in two
ordinary working days. Proof of such death shall be furnished
by the worker to the satisfaction of his employer.

Provided that payment in respect of bereavement leave is to
be made only where the worker otherwise would have been
on duty and shall not be granted in any case where the worker
concerned would have been off duty in accordance with his
roster, or on long service leave, annual leave, sick leave, work-
er’s compensation, leave without pay or on a public holiday.

31.—LOCATION ALLOWANCES
Subject to the provisions of this clause, in addition to the

rates prescribed in the wages clause of this award, an em-
ployee shall be paid the following weekly allowances when
employed in the towns prescribed hereunder. Provided that
where the wages are prescribed as fortnightly rates of pay,
these allowances shall be shown as fortnightly allowances.

Town Per Week
Agnew $15.40
Argyle $39.90
Balladonia $15.10
Barrow Island $26.00
Boulder $ 6.30
Broome $24.40
Bullfinch $ 7.30
Carnarvon $12.50
Cockatoo Island $26.80
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Town Per Week
Coolgardie $ 6.30
Cue $15.60
Dampier $21.20
Denham $12.50
Derby $25.40
Esperance $ 4.70
Eucla $17.10
Exmouth $21.90
Fitzroy Crossing $30.60
Goldsworthy $13.90
Halls Creek $34.90
Kalbarri $ 5.20
Kalgoorlie $ 6.30
Kambalda $ 6.30
Karratha $25.10
Koolan Island $26.80
Koolyanobbing $ 7.30
Kununurra $39.90
Laverton $15.50
Learmonth $21.90
Leinster $15.40
Leonora $15.50
Madura $16.10
Marble Bar $38.10
Meekatharra $13.40
Mount Magnet $16.70
Mundrabilla $16.60
Newman $14.70
Norseman $13.00
Nullagine $38.00
Onslow $26.00
Pannawonica $19.80
Paraburdoo $19.60
Port Hedland $21.00
Ravensthorpe $ 8.20
Roebourne $28.80
Sandstone $15.40
Shark Bay $12.50
Shay Gap $13.90
Southern Cross $ 7.30
Telfer $35.40
Teutonic Bore $15.40
Tom Price $19.60
Whim Creek $24.90
Wickham $24.20
Wiluna $15.60
Wittenoom $33.70
Wyndham $37.70

(2) Except as provided in subclause (3) of this clause, an
employee who has—

(a) a dependent shall be paid double the allowance pre-
scribed in subclause (1) of this clause;

(b) a partial dependent shall be paid the allowance pre-
scribed in subclause (1) of this clause plus the
difference between that rate and the amount such
partial dependent is receiving by way of a district or
location allowance.

(3) Where an employee—
(a) is provided with board and lodging by his/her em-

ployer, free of charge; or
(b) is provided with an allowance in lieu of board and

lodging by virtue of the award or an order or agree-
ment made pursuant to the Act;

such employee shall be paid 662/
3
 per cent of the allowances

prescribed in subclause (1) of this clause.
The provisions of paragraph (b) of this subclause shall have

effect on and from the 24th day of July, 1990.

(4) Subject to subclause (2) of this clause, junior employ-
ees, casual employees, part time employees, apprentices

receiving less than adult rate and employees employed for
less than a full week shall receive that proportion of the loca-
tion allowance as equates with the proportion that their wage
for ordinary hours that week is to the adult rate for the work
performed.

(5) Where an employee is on annual leave or receives pay-
ment in lieu of annual leave he/she shall be paid for the period
of such leave the location allowance to which he/she would
ordinarily be entitled.

(6) Where an employee is on long service leave or other
approved leave with pay (other than annual leave) he/she shall
only be paid location allowance for the period of such leave
he/she remains in the location in which he/she is employed.

(7) For the purposes of this clause—
(a) “Dependant” shall mean—

(i) a spouse or defacto spouse; or
(ii) a child where there is no spouse or defacto

spouse;
who does not receive a location allowance or who,
if in receipt of a salary or wage package, receives no
consideration for which the location allowance is
payable pursuant to the provisions of this clause.

(b) “Partial Dependant” shall mean a “dependent” as pre-
scribed in paragraph (a) of this subclause who
receives a location allowance which is less than the
location allowance prescribed in subclause (1) of this
clause or who, if in receipt of a salary or wage pack-
age, receives less than a full consideration for which
the location allowance is payable pursuant to the pro-
visions of this clause.

(8) Where an employee is employed in a town or location
not specified in this clause the allowance payable for the pur-
pose of subclause (1) of this clause shall be such amount as
may be agreed between Australian Mines and Metals Asso-
ciation, the Chamber of Commerce and Industry of Western
Australia and the Trades and Labor Council of Western Aus-
tralia or, failing such agreement, as may be determined by the
Commission.

(9) Subject to the making of a General Order pursuant to
s.50 of the Act, that part of each location allowance represent-
ing prices shall be varied from the beginning of the first pay
period commencing on or after the 1st day in July of each
year in accordance with the annual percentage change in the
Consumer Price Index (excluding housing), for Perth meas-
ured to the end of the immediately preceding March quarter,
the calculation to be taken to the nearest ten cents.

32.—MATERNITY LEAVE
(1) Eligibility for Maternity Leave
A worker who becomes pregnant shall, upon production to

her employer of a certificate from a duly qualified medical
practitioner stating the presumed date of her confinement, be
entitled to maternity leave provided that she has had not less
than 12 months’ continuous service with that employer im-
mediately preceding the date upon which she proceeds upon
such leave.

For the purposes of this clause—
(a) A worker shall include a part-time worker but shall

not include a worker engaged upon casual or sea-
sonal work.

(b) Maternity leave shall mean unpaid maternity leave.

(2) Period of Leave and Commencement of Leave
(a) Subject to subclauses (3) and (6) hereof, the period of

maternity leave shall be for an unbroken period of from 12 to
52 weeks and shall include a period of six weeks’ compulsory
leave to be taken immediately before the presumed date of
confinement and a period of six weeks’ compulsory leave to
be taken immediately following confinement.

(b) A worker shall, not less than 10 weeks prior to the pre-
sumed date of confinement, give notice in writing to her
employer stating the presumed date of confinement.

(c) A worker shall give not less than four weeks’ notice in
writing to her employer of the date upon which she proposes
to commence maternity leave, stating the period of leave to be
taken.
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(d) A worker shall not be in breach of this order as a conse-
quence of failure to give the stipulated period of notice in
accordance with paragraph (c) hereof if such failure is occa-
sioned by the confinement occurring earlier than the presumed
date.

(3) Transfer to a Safe-Job
Where in the opinion of a duly qualified medical practi-

tioner, illness or risks arising out of the pregnancy or
hazards connected with the work assigned to the worker
make it inadvisable for the worker to continue at her
present work, the worker shall, if the employer deems it
practicable, be transferred to a safe job at the rate and on
the conditions attaching to that job until the commence-
ment of maternity leave.

If the transfer to a safe job is not practicable, the worker
may, or the employer may require the worker to, take leave
for such period as is certified necessary by a duly qualified
medical practitioner. Such leave shall be treated as maternity
leave for the purposes of subclauses (7), (8), (9) and (10)
hereof.

(4) Variation of Period of Maternity Leave
(a) Provided the addition does not extend the maternity leave

beyond 52 weeks, the period may be lengthened once only,
save with the agreement of the employer, by the worker giv-
ing not less than 14 days’ notice in writing stating the period
by which the leave is to be lengthened.

(b) The period of leave may, with the consent of the em-
ployer, be shortened by the worker giving not less than 14
days’ notice in writing stating the period by which the leave is
to be shortened.

 (5) Cancellation of Maternity Leave
(a) Maternity leave, applied for but not commenced, shall

be cancelled when the pregnancy of a worker terminates other
than by the birth of a living child.

(b) Where the pregnancy of a worker then on maternity leave
terminates other than by the birth of a living child, it shall be
the right of the worker to resume work at a time nominated by
the employer which shall not exceed four weeks from the date
of notice in writing by the worker to the employer that she
desires to resume work.

(6) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of a worker not then on maternity

leave terminates after 28 weeks other than by the birth of a
living child then—

 (i) she shall be entitled to such period of unpaid leave
(to be known as special maternity leave) as a duly
qualified medical practitioner certifies as necessary
before her return to work, or

(ii) for illness other than the normal consequences of
confinement she shall be entitled, either in lieu of or
in addition to special maternity leave, to such paid
sick leave as to which she is then entitled and which
a duly qualified medical practitioner certifies as nec-
essary before her return to work

(b) Where a worker not then on maternity leave suffers ill-
ness related to her pregnancy, she may take such paid sick
leave as to which she is then entitled and such further unpaid
leave (to be known as special maternity leave) as a duly quali-
fied medical practitioner certifies as necessary before her return
to work, provided that the aggregate of paid sick leave, spe-
cial maternity leave and maternity leave shall not exceed 52
weeks.

(c) For the purposes of subclauses (7), (8) and (9) hereof,
maternity leave shall include special maternity leave.

(d) A worker returning to work after the completion of a
period of leave taken pursuant to this subclause shall be enti-
tled to the position which she held immediately before
proceeding on such leave or, in the case of a worker who was
transferred to a safe job pursuant to subclause (3), to the posi-
tion she held immediately before such transfer.

Where such position no longer exists but there are other
positions available, for which the worker is qualified and the
duties of which she is capable of performing, she shall be
entitled to a position as nearly comparable in status and salary
or wage to that of her former position.

(7) Maternity Leave and Other Leave Entitlements
Provided the aggregate of leave including leave taken pur-

suant to subclauses (3) and (6) hereof does not exceed 52
weeks—

(a) A worker may, in lieu of or in conjunction with
maternity leave, take any annual leave or long serv-
ice leave or any part thereof to which she is then
entitled.

(b) Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave),
shall not be available to a worker during her absence
on maternity leave.

(8) Effect of Maternity Leave on Employment
Notwithstanding any award, or other provision to the con-

trary, absence on maternity leave shall not break the continuity
of service of a worker but shall not be taken into account in
calculating the period of service for any purpose of the award.

(9) Termination of Employment
(a) A worker on maternity leave may terminate her employ-

ment at any time during the period of leave by notice given in
accordance with this award.

(b) An employer shall not terminate the employment of a
worker on the ground of her pregnancy or of her absence on
maternity leave, but otherwise the rights of an employer in
relation to termination of employment are not hereby affected.

(10) Return to Work After Maternity Leave
(a) A worker shall confirm her intention of returning to her

work by notice in writing to the employer given not less than
four weeks prior to the expiration of her period of maternity
leave.

(b) A worker, upon the expiration of the notice required by
paragraph (a) hereof, shall be entitled to the position which
she held immediately before proceeding on maternity leave
or, in the case of a worker who was transferred to a safe job
pursuant to subclause (3), to the position which she held im-
mediately before such transfer. Where such position no longer
exists but there are other positions available for which the
worker is qualified and the duties of which she is capable of
performing, she shall be entitled to a position as nearly com-
parable in status and salary or wage to that of her former
position.

(11) Replacement Workers
(a) A replacement worker is a worker specifically engaged

as a result of a worker proceeding on maternity leave.
(b) Before an employer engages a replacement worker un-

der this subclause, the employer shall inform that person of
the temporary nature of the employment and of the rights of
the worker who is being replaced.

(c) Before an employer engages a person to replace a worker
temporarily promoted or transferred in order to replace a
worker exercising her rights under this clause, the employer
shall inform that person of the temporary nature of the pro-
motion or transfer and of the rights of the worker who is being
replaced.

(d) Provided that nothing in this subclause shall be con-
strued as requiring an employer to engage a replacement
worker.

(e) A replacement worker shall not be entitled to any of the
rights conferred by this clause except where her employment
continues beyond the twelve months’ qualifying period.

33.—PART-TIME WORKERS
(1) A part-time worker may be engaged on a weekly con-

tract in accordance with Clause 6.—Contract of Service of
this award to work a regularly rostered number of hours each
week. Provided that a part-time worker shall not be rostered
to work less than two days or 16 hours per week.

(2) A part-time worker shall be paid a weekly rate calcu-
lated pro rata to the class of work on which the worker is
engaged in the proportion which the worker’s hours of work
bear to 38.

(3) Part-time workers shall be entitled to payment for an-
nual leave, public holidays, long service leave and sick leave
on a pro rata basis in the same proportion as the number of
hours worked per week bears to 38.
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(4) The hours of part-time workers shall not be altered with-
out their agreement or the giving of one week’s notice.

34.—SUPERANNUATION
The superannuation provisions contained herein operate

subject to the requirements of the hereinafter prescribed pro-
vision titled—Compliance, Nomination and Transition.

(1) Employer Contributions—
(a) An employer shall contribute 3% of ordinary time

earnings per eligible employee into one of the fol-
lowing Approved Superannuation Funds—

(i) Westscheme; or
(ii) an exempted Fund allowed by subclause (4)

of this clause.
(b) Except where the Trust Deed provides otherwise

employer contributions shall be paid on a monthly
basis for each week of service that the eligible em-
ployee completes with the employer.

(c) No contributions shall be made for periods of un-
paid leave, or unauthorised absences in excess
of 38 ordinary hours or for periods of workers’
compensation in excess of 52 weeks. No contri-
butions shall be made in respect of annual leave
paid out on termination or any other payments
on terminations.

 (2) Fund Membership—
(a) Contributions in accordance with subclause (1)—

Employer Contributions of this clause, shall be
calculated by the employer on behalf of each em-
ployee from the date one month after the
employee commences employment, unless the
employee fails to return a completed application
to join the Fund and the employer has complied
with the following—

(i) the employer shall provide the employee with
an application to join the Fund and documen-
tation explaining the Fund within one week
of employment commencing.

(ii) If the employee fails to return to the employer
a completed application to join the Fund
within two weeks of receipt, the employer
shall send to the employee by certified mail, a
letter setting out relevant superannuation in-
formation, the letter of denial set out in
subclause (6) of this clause and an applica-
tion to join the Fund.

(iii) Where the employee completes and returns
the letter of denial, no contribution need be
made on that employee’s behalf.

(iv) Where the employee completes and returns
neither the application to join the Fund nor
the letter of denial within one week of post-
age, the employer shall advise either the Union
or the Fund Administrator in writing of the
employee’s failure to return the completed
form.

(v) From two weeks following the employer’s
advice pursuant to paragraph (iv) should the
employee not have returned the completed
form the employer shall be under no obliga-
tion to make superannuation payments on
behalf of that employee.
Provided that if at any time an employee re-
turns a signed application form,
notwithstanding a previous failure to return
such form or the return of a letter of denial,
the employer shall make contributions on be-
half of that employee from the date of return
of the signed application form.

(b) Part-time employees shall not be entitled to receive
the employer contribution mentioned in subclause
(1)—Employer Contributions of this clause, unless
they work a minimum of 12 hours per week.

(c) Casual employees who are employed for 32 con-
secutive working days or less shall not be entitled to
the benefits of this clause.

(3) Definitions—
“Approved Fund” shall mean any Fund which com-

plies with the Australian Government’s Operational
Standards for Occupational Superannuation.

“Ordinary time earnings” shall mean the salary, wage
or other remuneration regularly received by the employee
in respect of the time worked in ordinary hours and shall
include shift work penalties, payments which are made
for the purpose of District or Location Allowances or any
other rate paid for all purposes of the award to which the
employee is entitled for ordinary hours of work. Provided
that “ordinary time earnings” shall not include any pay-
ment which is for vehicle allowances, fares or travelling
time allowances (including payments made for travelling
related to distant work), commission or bonus.

(4) Exemptions—
Exemptions from the requirements of this clause shall
apply to an employer who at the date of this Order—
(a) was contributing to a Superannuation Fund, in ac-

cordance with an Order of an industrial tribunal; or
(b) was contributing to a Superannuation Fund, in ac-

cordance with an Order or Award of an industrial
tribunal, for a majority of employees and makes pay-
ment for employees covered by this award in
accordance with that Order or Award; or

(c) subject to notification to the Union, was contribut-
ing to a Superannuation Fund for employees covered
by this award where such payments are not made
pursuant to an Order of an industrial tribunal; or

(d) was not contributing to a Superannuation Fund for
employees covered by this award; and

(i) written notice of the proposed alternative Su-
perannuation Fund is given to the Union; and

(ii) contributions and benefits of the proposed al-
ternative Superannuation Fund are no less than
those provided by this clause; and

(iii) within one month of the notice prescribed in
paragraph (i) being given, the Union has not
challenged the suitability of the proposed Fund
by notifying the Western Australian Industrial
Relations Commission of a dispute.

(5) Operative Date—
This clause shall operate from the beginning of the first
pay period commencing on or after the 1st day of July,
1989.

(6) Letter of Denial—
The letter of denial shall be in the following form—
“To (employer)
I have received an application for membership of the
non-contributory Superannuation Fund an understand—

(1) that should I sign such form you will make
contributions on my behalf; and

(2) that I am not required to make contributions
of my own; and

(3) that no deductions will be made from my
wages for superannuation without my consent.

However, I do not wish to be a member of the Fund or
have contributions made on my behalf.

_____________
(Signature)
_____________
(Name)
_____________
(Address)
_____________
(Classification)
_____________
(Date)”

Compliance, Nomination and Transition
Notwithstanding anything contained elsewhere here-
in which requires that contribution be made to a
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superannuation fund or scheme in respect of an employee,
on and from 30 June 1998—

(a) Any such fund or scheme shall no longer be a
complying superannuation fund or scheme for
the purposes of this clause unless—

(i) the fund or scheme is a complying fund
or scheme within the meaning of the
Superannuation Guarantee (Adminis-
tration) Act 1992 of the
Commonwealth; and

(ii) under the governing rules of the fund
or scheme, contributions may be made
by or in respect of the employee per-
mitted to nominate a fund or scheme;

(b) The employee shall be entitled to nominate
the complying superannuation fund or scheme
to which contributions are to be made by or in
respect of the employee;

(c) The employer shall notify the employee of the
entitlement to nominate a complying super-
annuation fund or scheme as soon as
practicable;

(d) A nomination or notification of the type re-
ferred to in paragraphs (b) and (c) of this
subclause shall, subject to the requirements
of regulations made pursuant to the Industrial
Relations Legislation Amendment and Repeal
Act 1995, be given in writing to the employer
or the employee to whom such is directed;

(e) The employee and employer shall be bound
by the nomination of the employee unless the
employee and employer agree to change the
complying superannuation fund or scheme to
which contributions are to be made;

(f) The employer shall not unreasonably refuse
to agree to a change of complying superan-
nuation fund or scheme requested by a
employee;

Provided that on and from 30 June 1998, and until an
employee thereafter nominates a complying superannua-
tion fund or scheme—

(g) if one or more complying superannuation
funds or schemes to which contributions may
be made be specified herein, the employer is
required to make contributions to that fund or
scheme, or one of those funds or schemes
nominated by the employer;
or

(h) if no complying superannuation fund or
scheme to which contributions may be made
be specified herein, the employer is required
to make contributions to a complying fund or
scheme nominated by the employer.

35.—SEASONAL WORKERS
(1) “Seasonal Worker” means a worker specifically employed

to assist with the seasonal production requirements of the
employer’s business.

(2) A seasonal worker may only be employed during the
period September through to Easter and shall be notified by
the employer at the time of his/her employment of the ex-
pected duration of employment.

(3) An employer shall engage a seasonal worker in addition
to and not in replacement for current permanent workers em-
ployed at the establishment pursuant to this Award.

(4) The terms and conditions of employment of a seasonal
worker shall be in accordance with Clause 6.—Contract of
Service of this Award.

(5) A seasonal worker who is re-employed by the em-
ployer within one calendar year of the employee’s previous
termination from the employer shall have their previous
service taken into account, as though their continuity of
service had not been broken in respect of the following
entitlements only—

(a) Sick leave for the purposes of Clause 16.—Absence
Through Sickness of this Award.

(b) Long service leave entitlement for the purposes of
Clause 28.—Long Service Leave of this Award.

(c) Superannuation entitlements in accordance with this
Award.

(6) A seasonal worker cannot be employed beyond the pe-
riod specified in subclause (2) of this clause except where
employed as a permanent worker. Where a seasonal worker is
employed as a permanent worker the employer shall have the
employee’s previous service taken into account in accordance
with subclause (5) of this clause and previous service shall
include in addition the time worked in the seasonal period
immediately preceding his/her appointment as a permanent
worker.

(7) This clause does not apply to persons employed pursu-
ant to this Award at Cadbury Schweppes Pty Ltd, Coca Cola
Bottlers (Perth) Ltd, Weaver and Lock Distributors Pty Ltd or
Weaver and Lock Beverages Pty Ltd.

36.—AWARD MODERNISATION AND ENTERPRISE
CONSULTATION

(1) The parties to this award are committed to co-operating
positively to increase the efficiency and productivity of the
industry to enhance the career opportunities and job security
of employees in the industry.

(2) At each plant or enterprise a consultative mechanism
may be established by the employer, or shall be established
upon request by the employees or their union. The consulta-
tive mechanism and procedure shall be appropriate to the size,
structure and needs of that plant or enterprise.

 (3) Where a consultative committee is established, it will
be free to address any matter which is consistent with the ob-
jectives of subclause (1) of this clause.

(4) Discussions that take place will have regard to the fol-
lowing requirements—

(a) the changes sought shall not affect provisions re-
flecting state standards;

(b) the majority of employees affected by the change at
the plant or enterprise must genuinely agree to the
change;

(c) any agreement shall not, in the context of a total
package, provide for a set of conditions of a lesser
standard than that provided by the award and no
employee shall have a lesser income as a result of
the conditions provided for in such agreement;

(d) the Union must be party to any agreement which
affects the wages and/or conditions of employment
of employees;

(e) the union shall not unreasonably oppose any agree-
ment;

(f) any agreements relating to award matters shall be
subject to approval by the Western Australian In-
dustrial Relations Commission and, if approved,
shall operate as a schedule to this award and take
precedence over any provision of this award to the
extent of any inconsistency;

(g) if agreement cannot be reached on a particular is-
sue, then the matter may be referred to the Western
Australian Industrial Relations Commission for de-
termination.

APPENDIX—RESOLUTION OF DISPUTES
REQUIREMENT

(1) This Appendix is inserted into the award/industrial agree-
ment as a result of legislation which came into effect on 16
January 1996 (Industrial Relations Legislation Amendment
and Repeal Act 1995) and further varied by legislation which
came into effect on 23 May 1997 (Labour Relations Legisla-
tion Amendment Act 1997).

(2) Subject to this appendix, and in addition to any current
arrangements the following procedures shall apply in con-
nection with questions, disputes or difficulties arising under
this award/industrial agreement.

(a) The persons directly involved, or representatives
of person/s directly involved, shall discuss the
question, dispute or difficulty as soon as is prac-
ticable.
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(b) (i) If these discussions do not result in a settle-
ment, the question, dispute or difficulty shall
be referred to senior management for further
discussion.

(ii) Discussions at this level will take place as soon
as practicable.

(3) The terms of any agreed settlement should be jointly
recorded.

(4) Any settlement reached which is contrary to the terms of
this award/industrial agreement shall not have effect unless
and until that conflict is resolved to allow for it.

 (5) Nothing in this appendix shall be read so as to exclude
an organisation party to or bound by the award/industrial agree-
ment from representing its members.

(6) Any question, dispute or difficulty not settled may be
referred to the Western Australian Industrial Relations Com-
mission provided that with effect from 22 November 1997 it
is required that persons involved in the question, dispute or
difficulty shall confer among themselves and make reason-
able attempts to resolve questions, disputes or difficulties
before taking those matters to the Commission..

SCHEDULE A—PARTIES TO THE AWARD
The following organisation is a party to this award—

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, West-
ern Australian Branch.

SCHEDULE B—RESPONDENTS
Coca—Cola Bottlers, Perth
19-21 Miles Road
KEWDALE WA 6105
Cottees General Foods Ltd
3 Miles Road
KEWDALE WA 6105
Cadbury Schweppes Pty Ltd
363 Scarborough Beach Road
OSBORNE PARK WA 6017
Mildura Fruit Juices Pty Ltd
19 Drake Street
OSBORNE PARK WA 6017

APPENDIX—S.49B—INSPECTION OF RECORDS
REQUIREMENTS

(1) Where this award, order or industrial agreement empow-
ers a representative of an organisation of employees party to
this award, order or industrial agreement to inspect the time
and wages records of an employee or former employee, that
power shall be exercised subject to the Industrial Relations
(General) Regulations 1997 (as may be amended from time to
time) and the following—

(a) The employer may refuse the representative access
to the records if:—

(i) the employer is of the opinion that access to
the records by the representative of the organi-
sation would infringe the privacy of persons
who are not members of the organisation; and

(ii) the employer undertakes to produce the
records to an Industrial Inspector within 48
hours of being notified of the requirement to
inspect by the representative.

(b) The power of inspection may only be exercised by a
representative of an organisation of employees au-
thorised for the purpose in accordance with the rules
of the organisation.

(c) Before exercising a power of inspection, the repre-
sentative shall give reasonable notice of not less than
24 hours to an employer.

ALCOA LONG SERVICE LEAVE CONDITIONS
AWARD, 1980.

No. A12 of 1980.
PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is pub-
lished hereunder for general information.

Dated at Perth this 11th day of April, 2000.
(Sgd.) J. SPURLING,

[L.S.] Registrar.

“Alcoa Long Service Leave Conditions Award, 1980”

1.—TITLE
This award shall be known as “Alcoa Long Service Leave

Conditions Award, 1980”.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Definitions
4. Application of Award
5. Long Service Leave Conditions
6. Period of Leave
7. Payment for Period of Leave
8. Taking Leave
9. Granting Leave in Advance and Benefits to be

Brought Into Account
10. Record To Be Kept
11. Special Board of Reference
12. State Law
13. Exemptions

Appendix—Resolution of Disputes Requirement
Appendix—S.49B—Inspection of Records Require-
ments

3.—DEFINITIONS
“The Company” means “Alcoa of Australia Limited and

Alcoa (Bunbury) Pty Ltd” wherever used.

4.—APPLICATION OF AWARD
This award shall apply to all employees of the respondents

in the State of Western Australia who are eligible for member-
ship in the applicant unions.

5.—LONG SERVICE LEAVE CONDITIONS
(1) The long service which shall entitle an employee to such

leave shall, subject as herein provided, be continuous service
with one and the same Company, in the bauxite mining and
alumina refining industries.

(2) Such service shall include service prior to the first day
of October, 1958, if it continued until such time but only to
the extent of the last twenty completed years of continuous
service.

 (3) (a) Where a Company has, whether before or after the
coming into operation hereof, been transmitted from an em-
ployer (herein called “the transmittor”) to another employer
(herein called “the transmittee”) and an employee who at the
time of such transmission was an employee of the transmittor
in that business becomes an employer of the transmittee—the
period of the continuous service which the worker has had
with the transmittor (including any such service with any prior
transmittor) shall be deemed to be service of the employee
with the transmittee.

(b) In this subclause “transmission” includes transfer, con-
veyance, assignment or succession whether voluntary or by
agreement or by operation of law and “transmitted” has a cor-
responding meaning.

(4) Where, over a continuous period, an employee has been
employed by two or more companies each of which is a re-
lated company within the meaning of Section 6 of the
Companies Act 1961 the period of the continuous service
which the employee has had with each of those companies
shall be deemed to be service of the employee with the com-
pany by whom he is last employed.
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Section 6 reads—
“(1) For the purposes of this Act, a corporation shall,

subject to the provisions of subsection (3) of this
section, be deemed to be a subsidiary of another
corporation, if,

(a) that other corporation
(i) controls the composition of the board

of directors of the first mentioned cor-
poration;

(ii) controls more than half of the voting
power in the first mentioned corpora-
tion; or

(iii) holds more than half of the issued share
capital of the first mentioned corpora-
tion excluding any part thereof which
carries no right to participate beyond a
specified amount in a distribution of
either profits or capital; or

(b) the first mentioned corporation is a subsidi-
ary of any corporation which is that other
corporation’s subsidiary.

(2) For the purpose of subsection (1) of this section,
the composition of a corporation’s board of di-
rectors shall be deemed to be controlled by
another corporation by it without the consent or
concurrence of any other person can appoint or
remove all or a majority of the directors; for the
purposes of this provision that other corporation
shall be deemed to have power to make such an
appointment if—

(a) a person cannot be appointed as a director
without the exercise in his favour by that other
corporation of such a power; or

(b) a person’s appointment as a director follows
necessarily from his being a director or other
officer of that other corporation.

(3) In determining whether one corporation is a sub-
sidiary of another corporation-

(a) any shares or power exercisable by that other
corporation in a fiduciary capacity shall be
treated as not held or exercisable by it;

(b) subject to paragraphs (c) and (d) of this sub-
section, any shares held or power
exercisable—

 (i) by any person as a nominee for that
other corporation (except where that
other corporation is concerned only in
a fiduciary capacity); or

(ii) by, or by a nominee for, a subsidiary
of that other corporation, not being a
subsidiary which is concerned only in
a fiduciary capacity;

shall be treated as held or exercisable by that
other corporation;

(c) any shares held or power exercisable by any
person by virtue of the provisions of any de-
bentures of the first mentioned corporation or
of a trust deed for securing any issue of such
debentures shall be disregarded; and

(d) any shares held or power exercisable by, or
by a nominee, for that other corporation or its
subsidiary (not being held or exercisable as
mentioned in paragraph (c) of this subsection)
shall be treated as not held or exercisable by
that other corporation if the ordinary business
of that other corporation or its subsidiary, as
the case may be, includes the lending of money
and the shares are held or power is so exercis-
able by way of security only for the purposes
of a transaction entered into in the ordinary
course of that business.

(4) A reference in this Act to the holding company of a
company or other corporation shall be read as a ref-
erence to a corporation of which that last mentioned
company or corporation is a subsidiary.

(5) Where a corporation—
(a) is the holding company of another corpora-

tion;
(b) is a subsidiary of another corporation;
(c) is a subsidiary of the holding company of an-

other corporation,
that first mentioned corpora-

tion and that other corporation shall for the purposes
of this Act be deemed to be related to each other.”

(5) Such service shall include—
(a) any period of absence from duty on any annual leave

or long service leave;
(b) any period of absence from duty necessitated by sick-

ness or injury to the employee but only to the extent
of fifteen working days in any year of his employ-
ment;

(c) any period following any termination of the employ-
ment by the Company if such termination has been
made merely with the intention of avoiding obliga-
tions hereunder in respect of long service leave or
obligations under any award in respect of annual
leave;

(d) any period during which the service of the employee
was or is interrupted by service—

 (i) as a member of the Naval, Military or Air
Forces of the Commonwealth of Australia
other than as a member of the British Com-
monwealth Occupation Forces in Japan and
other than as a member of the Permanent
Forces of the Commonwealth of Australia
except in the circumstances referred to in Sec-
tion 31(2) of the Defence Act, 1903-1956, and
except in Korea or Malaya after 26th June,
1950;

 (ii) as a member of the Civil Construction Corps
established under the National Security Act,
1939-1946;

(iii) in any of the Armed Forces under the National
Service Act, 1951 (as amended).

Provided that the employee as soon as reasonably practi-
cable on the completion of any such service resumed or
resumes employment with the Company by whom he was
employed immediately before the commencement of such
service.

(6) Service shall be deemed to be continuous notwithstand-
ing—

(a) the transmission of a business as referred to in para-
graph (3) of this subclause;

(b) the employment with related companies as referred
to in paragraph (d) of this subclause;

(c) any interruption of a class referred to in paragraph
(5) of this subclause;

(d) any absence from duty authorised by the Company;
(e) any standing down of an employee in accordance

with the provisions of an award, industrial agree-
ment, order or determination under either
Commonwealth or State Law;

(f) any absence from duty arising directly or indirectly
from an industrial dispute if the employee returns to
work in accordance with the terms of the settlement
of the dispute;

(g) any termination of the employment by the Company
on any ground other than slackness of trade if the
employee be re-employed by the same Company,
within a period not exceeding two months from the
date of such termination;

(h) any termination of the employment by the Company
on the ground of slackness of trade if the employee
is re-employed by the same Company within a pe-
riod not exceeding six months from the date of such
termination;

(i) any reasonable absence of the employee on legiti-
mate union business in respect of which he has
requested and been refused leave;
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(j) any absence from duty after the coming into opera-
tion of this clause by reason of any cause not specified
in this clause unless the Company during the ab-
sence or within fourteen days of the termination of
the absence notifies the employee in writing that such
absence will be regarded as having broken the con-
tinuity of service, which notice may be given by
delivery to the employee personally or by posting it
by registered mail to his last recorded address, in
which case it shall be deemed to have reached him
in due course of post.

Provided that the period of absence from duty or the period
of any interruption referred to in placita (d) to (j) inclusive of
this paragraph shall not (except as set out in paragraph (5) of
this subclause) count as service.

6.—PERIOD OF LEAVE
(1) The leave to which an employee shall be entitled or

deemed to be entitled shall be as provided in this subclause.
(2) Subject to the provisions of paragraphs (4) and (5) of

this subclause—
Where an employee has completed at least ten years’ serv-
ice the amount of leave shall be—

(a) in respect of ten years’ service so completed—
thirteen weeks;

(b) in respect of each successive ten years’ serv-
ice completed after the first ten years—thirteen
weeks;

(c) on termination of the employee’s employment
in any circumstances including death in re-
spect of the number of years’ service with the
Company completed since he last became en-
titled to an amount of long service leave, a
proportionate amount on the basis of thirteen
week’s leave for ten years’ service.

(3) Subject to the provisions of paragraph (5) of this
subclause, where an employee has completed at least seven
years’ service, but less than ten years’ service since its com-
mencement and his employment is terminated in any
circumstances including death the amount of the leave shall
be such proportion of thirteen weeks’ leave as the number of
completed years of such service bear to ten years.

(4) In the cases to which paragraphs (2)(c) and (3) of this
subclause apply the employee shall be deemed to have been
entitled to and to have commenced leave immediately prior to
such termination.

(5) An employee whose service with the Company com-
menced before the 1st October, 1980, and whose service would
entitle him to long service leave under this clause shall be
entitled to leave calculated on the following basis—

(a) For each completed year of service commencing
before the 1st October, 1980, an amount of leave
calculated on the basis of thirteen weeks’ leave for
fifteen years’ service; and

(b) for each completed year of service commencing on
or after the 1st October, 1980, an amount of leave
calculated on the basis of thirteen weeks leave for
ten years’ service.

7.—PAYMENT FOR PERIOD OF LEAVE
(1) An employee shall, subject to paragraph (3) of this

subclause, be entitled to be paid for each week of leave to
which he has become entitled or is deemed to have become
entitled the rate of pay applicable to him at the date he com-
mences such leave.

(2) Such rate of pay shall be the rate applicable to him for
the standard weekly hours which are prescribed by the Alcoa
of Australia (Western Australia) Award 1978 but in the case of
casuals and part time workers shall be the rate for the number
of hours usually worked up to but not exceeding the prescribed
standard.

(3) Where by agreement between the Company and the em-
ployee the commencement of the leave to which the employee
is entitled or any portion thereof is postponed to meet the
convenience of the employee, the rate of payment for such
leave shall be at the rate of pay applicable to him at the date he
commences such leave.

(4) The rate of pay—
(a) shall include any deductions from wages for board

and/or lodging or the like which is not provided and
taken during the period of leave;

(b) shall not include shift premiums, overtime, penalty
rates, special rates, disability allowances, fares and
travelling allowances or the like.

(5) In the case of employees employed on piece or bonus
work or any other system of payment by results the rate of
pay shall be calculated by averaging the employee’s rate of
pay for each week over the previous three monthly period.

8.—TAKING LEAVE
(1) In the case to which placita (a) and (b) of paragraph (2)

of subclause (5) apply—
(a) Leave shall be granted and taken as soon as reason-

ably practicable after the right thereto accrues due
or at such time or times as may be agreed between
the Company and the employee or in the absence of
such agreement at such time or times as may be de-
termined by the Special Board of Reference having
regard to the needs of the Company’s establishment
and the employees’ circumstances.

(b) Except where the time for taking leave is agreed to
by the Company and the employee or determined
by the Special Board of Reference the Company shall
give to an employee at least one month’s notice of
the date from which his leave is to be taken.

(c) Leave may be granted and taken in one continuous
period or if the Company and the employee so agree
in not more than three separate periods in respect of
a thirteen week entitlement.

(d) Any leave shall be inclusive of any public holidays
specified in this award occurring during the period
when the leave is taken but shall not be inclusive of
any annual leave.

(e) Payment shall be made in one of the following
ways—

(i) In full before the employee goes on leave;
(ii) at the same time as his wages would have been

paid to him if the employee had remained at
work, in which case payment shall, if the em-
ployee in writing so requires, be made by
cheque posted to an address specified by the
employee; or

(iii) in any other way agreed between the Com-
pany and the employee.

(f) No employee shall, during any period when he is on
leave, engage in any employment for hire or reward
in substitution for the employment for which he is
on leave, and if an employee breaches this provision
he shall thereupon forfeit his right to leave hereun-
der in respect of the unexpired period of leave upon
which he has entered, and the Company shall be
entitled to withhold any further payment in respect
of the period and to reclaim any payments already
made on account of such period of leave.

(2) In the case to which paragraph (2)(c) or paragraph (3) of
subclause (5) applies and in any case in which the employ-
ment of the employee who has become entitled to leave
hereunder is terminated before such leave is taken or fully
taken the Company shall, upon termination of his employ-
ment otherwise than by death pay to the employee, and upon
termination of employment by death pay to the personal rep-
resentative of the employee upon request by the personal
representative, a sum equivalent to the amount which would
have been payable in respect of the period of leave to which
he is entitled or deemed to have been entitled and which would
have been taken but for such termination. Such payment shall
be deemed to have satisfied the obligation of the Company in
respect of leave hereunder.

9.—GRANTING LEAVE IN ADVANCE AND BENEFITS
TO BE BROUGHT INTO ACCOUNT

(1) The Company may by agreement with an employee al-
low leave to such an employee before the right thereto has
accrued due, but where leave is taken in such case theemployee
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shall not become entitled to any further leave hereunder in
respect of any period until after the expiration of the period in
respect of which such leave had been taken before it accrued
due.

(2) Where leave has been granted to an employee pursuant
to the preceding paragraph before the right thereto has ac-
crued due, and the employment subsequently is terminated,
the Company may deduct from whatever remuneration is pay-
able upon the termination of the employment such amount as
represents payment for any period for which the employee
has been granted long service leave to which he was not at the
date of termination of his employment or prior thereto enti-
tled.

(3) Any leave in the nature of long service leave or pay-
ment in lieu thereof under a State Law or a long service
leave scheme not under the provisions hereof granted to
an employee by his Company in respect of any period of
service with the Company shall be taken into account
whether the same is granted before or after the coming
into operation hereof and shall be deemed to have been
leave taken and granted hereunder in the case of leave with
pay to the extent of the period of such leave and in the
case of payment in lieu thereof to the extent of a period of
leave with pay equivalent thereof of the entitlement of the
employee hereunder.

10.—RECORD TO BE KEPT
(1) The Company shall, during the employment and for a

period of twelve months thereafter, or in the case of termina-
tion by death of the employee for a period of three years
thereafter, keep a record from which can be readily ascertained
by name of each employee and his occupation, the date of the
commencement of his employment and his entitlement to long
service leave and any leave which may have been granted to
him or in respect of which payment may have been made here-
under.

(2) Such record shall be open for inspection in the manner
and circumstances prescribed by the Alcoa of Australia (West-
ern Australia) Award 1978 with respect to the time and wages
record.

“Provided that before exercising a power of inspection the
representative shall give reasonable notice not less than 24
hours to the employer

11.—SPECIAL BOARD OF REFERENCE
The Special Board of Reference established under the pro-

visions of section 48 of the Industrial Arbitration Act 1979
shall be assigned the function of—

(a) the settlement of disputes of any matters arising here-
under;

(b) the determination of such matters as are specifically
assigned to it hereunder.

12.—STATE LAW
(1) The provisions of any State Law to the extent to which

they have before the coming into operation hereof conferred
an accrued right on an employee to be granted a period of
long service leave in respect of a completed period of fifteen
or more years’ service or employment or an accrued right on
an employee or his personal representative to payment in re-
spect of long service leave shall not be affected hereby and
shall not be deemed to be inconsistent with the provisions
hereof.

(2) The entitlement of any such employee to leave in re-
spect of a period of service with the employer completed after
the period in respect of which the long service leave referred
to in paragraph (1) of this subclause accrued due shall be in
accordance herewith.

(3) Subject to paragraphs (1) and (2) of this subclause, the
entitlement to leave hereunder shall be in substitution for and
satisfaction of any long service leave to which the employee
may be entitled in respect of employment of the employee by
the employer.

(4) An employer who under any State Law with regard to
long service leave is exempted from the provisions of that
Law as at the first day of October, 1958, shall in respect of the
employees covered by such exemptions be exempt from the
provisions hereof.

13.—EXEMPTIONS
The Special Board of Reference may subject to such condi-

tions as it thinks fit exempt the Company from the provisions
hereof in respect of its employees where there is an existing
or prospective long service scheme which, in its opinion, is,
viewed as a whole, more favourable for the whole of the em-
ployees of the Company than the provisions hereof.

APPENDIX—RESOLUTION OF DISPUTES
REQUIREMENT

(1) This Appendix is inserted into the award/industrial agree-
ment as a result of legislation which came into effect on 16
January 1996 (Industrial Relations Legislation Amendment
and Repeal Act 1995) and further varied by legislation which
came into effect on 23 May 1997 (Labour Relations Legisla-
tion Amendment Act 1997).

(2) Subject to this appendix, and in addition to any current
arrangements the following procedures shall apply in con-
nection with questions, disputes or difficulties arising under
this award/industrial agreement.

(a) The persons directly involved, or representatives of
person/s directly involved, shall discuss the ques-
tion, dispute or difficulty as soon as is practicable.

(b) (i) If these discussions do not result in a settle-
ment, the question, dispute or difficulty shall
be referred to senior management for further
discussion.

(ii) Discussions at this level will take place as soon
as practicable.

(3) The terms of any agreed settlement should be jointly
recorded.

(4) Any settlement reached which is contrary to the terms of
this award/industrial agreement shall not have effect unless
and until that conflict is resolved to allow for it.

 (5) Nothing in this appendix shall be read so as to exclude
an organisation party to or bound by the award/industrial agree-
ment from representing its members.

(6) Any question, dispute or difficulty not settled may be
referred to the Western Australian Industrial Relations Com-
mission provided that with effect from 22 November 1997 it
is required that persons involved in the question, dispute or
difficulty shall confer among themselves and make reason-
able attempts to resolve questions, disputes or difficulties
before taking those matters to the Commission..

APPENDIX—S.49B—INSPECTION OF RECORDS
REQUIREMENTS

(1) Where this award, order or industrial agreement empow-
ers a representative of an organisation of employees party to
this award, order or industrial agreement to inspect the time
and wages records of an employee or former employee, that
power shall be exercised subject to the Industrial Relations
(General) Regulations 1997 (as may be amended from time to
time) and the following—

(a) The employer may refuse the representative access
to the records if:—

(i) the employer is of the opinion that access to
the records by the representative of the organi-
sation would infringe the privacy of persons
who are not members of the organisation; and

(ii) the employer undertakes to produce the
records to an Industrial Inspector within 48
hours of being notified of the requirement to
inspect by the representative.

(b) The power of inspection may only be exercised by a
representative of an organisation of employees au-
thorised for the purpose in accordance with the rules
of the organisation.

(c) Before exercising a power of inspection, the repre-
sentative shall give reasonable notice of not less than
24 hours to an employer.

DATED at Perth this 18th day of August, 1980.


