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1. KENNEDY J (Presiding Judge): I have had the benefit of
reading in draft the reasons to be published by Parker J. For
those reasons, I agree that this appeal should be allowed only
to the extent of amending par 5 of the order of the Full Bench
made on 10 November 1999 by deleting the words at the end
of the paragraph: “in accordance with the reasons for deci-
sion”.

2. SCOTT J: In this matter I have had the opportunity of
reading the draft reasons to be published by Parker J. His
Honour’s reasons have been of considerable assistance in pre-
paring these reasons.

3. The two appeals arise out of a clause which the respond-
ents had sought to insert in the relevant award covering
employees of the two appellants. That proposed clause
provides—

“Clause [x]-Freedom of Choice
Preamble
The intention of this clause is to allow future employees
of the companies to which this clause applies to decide
whether they will be employed on a workplace agree-
ment registered under the Workplace Agreement Act or
on a contract of employment to which this award applies.
Operative provisions

1 This clause shall apply to RGC Mineral Sands Ltd
and Westralian Sands Ltd and to each subsidiary,
whether direct or indirect, and each holding com-
pany, whether direct or indirect, of each of them and
to each of their successors, assignees or transmittees,
whether immediate or not, to or of the whole of (sic)
part of either of any of their business (‘the em-
ployer’).

2 Whenever the employer proposes to engage any natu-
ral person to perform work which is referred to in,

or covered by, wholly or in part, a classification con-
tained in this award the employer shall offer to
engage that person pursuant to a contract of employ-
ment the terms and conditions of which shall be those
on which persons already employed by RGC Min-
eral Sands Ltd to perform like work are employed.
The offer shall not include any requirement that there
be a registered workplace agreement.

3 Nothing herein shall prevent the employer from also
offering to engage the persons referred to in 2 hereof
pursuant to a workplace agreement provided that the
offer of employment that shall be made to that per-
son pursuant to clause 2 hereof shall be made at the
same time as any offer to engage pursuant to a
workplace agreement.

4 Where the employer offers employment on the ba-
sis of a workplace agreement as well as on the basis
set out in clause 2 hereof the employer shall, at the
same time, provide a written statement to the person
as follows—

‘Important Notice to Prospective Employee
You are being offered employment with [in-
sert name of employer] on 2 alternative bases.
You have the choice as to which basis upon
which you will be employed.
The first choice is employment under a con-
tract of employment to which the Mineral
Sands Industry Award applies. The WA Indus-
trial Relations Commission can make orders
affecting this type of employment.
The second choice is pursuant to a workplace
Agreement to which no award applies. The
WA Industrial Relations Commission cannot
make orders affecting this type of employ-
ment.
This is an important decision for you to make.
Your decision will irrevocably affect many
matters in your employment for as long as that
employment lasts and afterwards.
You should take expert advice as to these 2
different forms of employment before you
decide which one to take.
You can obtain advice from any of the fol-
lowing—
The Australian Manufacturing Workers Un-
ion
Telephone: 9481 1511
The Australian Workers Union
Telephone:  9221 1686
The Construction Forestry Mining Energy
Union of Australia
Telephone: 0897345600'

5 Where the employer offers employment pursuant to
a workplace agreement the agreement offered shall
contain a dispute settlement clause which provides
for—

5.1 representation of the employee, at the employ-
ee’s option, throughout the procedure by a
person or union of the employee’s choice; and

5.2 determination, after no more than a reason-
able number of intermediate steps, of any
dispute between the employer and employee
by an arbitrator constituted by a Commissioner
of the WA Industrial Relations Commission
appointed by the Chief Commissioner.”

4. The two appellants are merging their operation in what
was described by counsel as a “reverse takeover”. In the end
result, redundancies will be created at RGC Mineral Sands
Ltd (“RGC”). Westralian Sands Ltd (“WSL”), the second-
named appellant has employment opportunities available, some
of which may be taken up by the redundant employees of
RGC. It is common ground, however, that WSL has a policy
that it will only engage employees on the basis of workplace
agreements and not otherwise. The proposed clauses which
the respondents seek to insert in the awards would have the
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effect of overriding the WSL policy, so as to give proposed
employees the choice of employment either on the basis of
workplace agreements or under the award.

5. As outlined in the reasons to be published by Parker J,
the matter came before the Industrial Commission originally
for injunctive relief as well as for variation of the award.

6. The substantive applications have not been disposed of,
but the argument that brings the matter before this Court is
whether the Industrial Commission has jurisdiction to deal
with the proposed award amendments.

7. The point at issue is one of fundamental importance and
considerable complexity.

8. Commissioner Parks, who originally heard the applica-
tion, concluded that the Industrial Commission did not have
jurisdiction to deal with the application. The Full Bench, com-
prising the President, the Chief Commissioner and
Commissioner P E Scott (dissenting) allowed the appeal and
concluded that the application was within the jurisdiction of
the Industrial Commission. It is from that decision that the
appellants appeal.

9. The grounds of appeal are—
“1 The Full Bench erred in law in finding that the sub-

ject of the application was an industrial matter. The
subject of the applications to the Commission was
‘to vary the Mineral Sands Industry Award 1991 to
give effect to freedom of choice in relation to em-
ployment within the award system and pursuant to a
workplace agreement as the [employer appellants]
were employing labour only on the basis of
workplace agreements thereby depriving prospec-
tive employees of the right to choose employment
on the award system’.

2 The Full Bench erred in law in holding that an offer
by the employer appellants to employ a person un-
der a workplace agreement pursuant to the Workplace
Agreements Act 1993 (WA) is an industrial matter.
An offer to employ a person under a workplace agree-
ment does not relate to any future or potential
employee as defined in the Act and, therefore, is not
an industrial matter.”

10. The Minister for Labour Relations was granted leave to
appear as amicus curiae and, broadly speaking, supported the
submissions of the appellants, as will be discussed later in
these reasons.

11. The Workplace Agreements Act 1993 (“the WPA Act”)
by its long title is said to be—

“AN ACT to provide for the making of agreements be-
tween employers and employees as to their respective
rights and obligations, for the registration of such agree-
ments by a public official, for the effect of such
agreements, and for their enforcement, to confer quali-
fied immunity for certain industrial action relating to such
agreements, and to provide for related matters.”

12. By s 4 of the WPA Act, it provides—
“4 This Act has effect despite any provisions of the In-

dustrial Relations Act 1979.”
13. A corresponding provision in the Industrial Relations

Act 1979 (“the IRA”) provides in s 7A—
“This Act subject to Workplace Agreements Act 1993
Without limiting the other provisions of this Part, this
Act has effect subject to the Workplace Agreements Act
1993.”

14. Thus it can be seen that the legislative scheme was that
the WPA Act was designed to take precedence over the IRA so
that the IRA must be read as subject to the WPA Act.

15. When the Workplace Agreements Bill was before the
Legislative Assembly, the Minister for Labour Relations in
the Second Reading Speech said at Hansard 8 July 1993 page
1450—

“The Bill is an essential ingredient of the Government’s
pre-election commitment to better management of the
State’s economy and more jobs. The Government holds
that only by providing workers and employers with
choices and freeing them from the rigidity of the present
industrial relations system will genuine opportunities for

increased productivity and wealth creation occur. Such
stimulation is essential if real and lasting jobs are to be
developed. ... The essential themes underpinning this in-
dustrial relations legislation are: to enable better
co-operation and communication between employers and
employees; to provide for a simpler and more efficient
system; to establish a greater protection of individual
rights; and to ensure a clearer recognition of collective
rights and responsibilities. The effect of the legislation
will be to provide, for the first time, a real choice for
employers and employees as to the industrial relations
system governing their relationship by establishing a new
stream, based on workplace agreements, which will sit
alongside the existing award system. ... This Bill, then,
will establish the alternate system. It will not do so by
abolishing the old. Employers and employees will be able
to chose the system they prefer.”

16. In furtherance of those objectives, the IRA was corre-
spondingly amended to provide in Part IA, the part dealing
with the effect of the WPA Act by s 7B and s 7C—

“7B Definitions of ‘employer’ and ‘employee’ limited
Where any employer and any employee are parties
to a workplace agreement, they are not, in relation
to one another, within the definitions of ‘employer’
and ‘employee’ respectively in section 7(1).

7C Definition of ‘industrial matter’ limited
(1) Where any employer and any employee are

parties to any workplace agreement, a matter
that is part of the relationship between that
employer and that employee—

(a) is not—
(i) an industrial matter; or

(ii) capable of being agreed to be
an industrial matter,

for the purpose of the definition of ‘industrial
matter’ in section 7(1);

(b) is not capable of being determined un-
der section 24(1) to be an industrial
matter; and

(c) cannot be referred to the Commission
under section 80ZE.”

17. Other provisions are contained with Part IA of the IRA
but it is not necessary to refer to them in the course of these
reasons.

18. Significantly, also, by s 26A, the IRA was amended to
provided—

“Workplace agreements not to be taken into account
In the exercise of its jurisdiction the Commission shall
not—
(a) receive in evidence or inform itself of any workplace

agreement or any provision of a workplace agree-
ment; or

(b) award particular conditions of employment to em-
ployees who are not parties to a workplace agreement
merely because those conditions apply to any other
employees who are parties to a workplace agree-
ment.”

19. It is common ground that in relation to the employment
opportunities which WSL is offering to prospective employ-
ees, no workplace agreement has come into effect. Appropriate
applicants will need to be selected and will need to agree to
enter into workplace agreements. They may, of course, choose
not to be employed on those terms at all, or may seek to nego-
tiate with WSL for employment on different terms and
conditions. However, it is common ground that in relation to
the present application, the policy of WSL is to employ staff
only on the basis of workplace agreements.

20. The real difficulty that has arisen in this case, and as
outlined in the evidence before the Commissioner who heard
the matter at first instance, was that it was said that it would
be inappropriate for fellow employees to be working along-
side one another, some employed on the basis of the award
and others on the basis of workplace agreements, with the
potential consequence that people doing exactly the same work
may be subject to different terms and conditions of employ-
ment.
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21. Senior counsel for the appellants sought to argue that
the structure of the IRA was to artificially exclude parties to a
workplace agreement from the effect of that Act by effectively
deeming them not to be employer and employee within the
respective definitions in that legislation (see s 7B of the IRA).

22. It was contended that whilst at common law such em-
ployers and employees would be within the ordinary meaning
of that term, the statutory scheme was to exclude them from
the operation of the legislation. It followed, so counsel said,
that in the present circumstances where the appellants sought
to employ its workforce on the basis of workplace agreements,
that they could not come within the provisions of the IRA so
as to be subject to its provisions. In consequence therefore,
the Commission would have no jurisdiction to determine the
present dispute.

23. The fundamental point of departure between the judg-
ment of Parker J and these reasons arises from the way in
which the issues emerge. In my opinion, the Industrial Com-
mission has jurisdiction to regulate in certain respects the
offering of employment to potential employees.

24. The first reason for reaching that conclusion is that the
definition of “industrial matter” contained within s 7(1) of the
IRA provides—

“‘industrial matter’ means, subject to section 7C, any mat-
ter affecting or relating to the work, privileges, rights, or
duties of employers or employees in any industry or of
any employer or employee therein and, without limiting
the generality of that meaning, includes any matter relat-
ing to—
(c) the employment of children or young persons, or of

any person or class of persons, in any industry, or
the dismissal of or refusal to employ any person or
class of persons therein;”

25. In my opinion, that section, of itself, is sufficient au-
thority to permit the Industrial Commission to exercise
jurisdiction over offered terms of employment.

26. If further authority is required for that proposition, it is
to be found in previous decisions of the Industrial Commis-
sion and other appellate courts: see Kounis Metal Industries
Pty Ltd v Transport Workers’ Union of Australia (1992) 73
WAIG 14 per Owen J at 19; Master Builders and Contractors
Association of Western Australia v Wolff & Ors (1938) 41
WALR 59; Re Cram & Ors; ex parte NSW Colliery Proprie-
tors Association Ltd & Ors (1987) 163 CLR 117 per Mason
CJ, Wilson, Brennan, Deane, Dawson, Toohey and Gaudron
JJ at 135.

27. In Re Cram, seven Justices of the High Court held at
135—

“A dispute about the level of manning is a good example.
It has a direct impact on the work to be done by employ-
ees; it affects the volume of work to be performed by
each employee and the conditions in which he performs
his work. So also with the mode of recruitment of the
workforce. The competence and reliability of the
workforce has a direct impact on the conditions of work,
notably as they relate to occupational health and observ-
ance of safety standards. Employees, as well as
management, have a legitimate interest in both these
matters.”

28. This case, however, is to be distinguished from those
authorities because, if any of the prospective employees of
the appellants enter into a workplace agreement with the ap-
pellants they would not become employees for the purposes
of the IRA. That flows from s 7B of that Act set out earlier in
these reasons. Whilst at common law and in common par-
lance, employees of the appellants employed on workplace
agreements would ordinarily be regarded as employees for
the purposes of the law, the effect of that section is to deem
them not to be employees for the purposes of the statute. In
the end result, therefore, they would not become employees
for the purposes of the IRA. It follows that if the appellants do
engage those persons on workplace agreements, they would
not be employees for the purposes of the Act so as to be gov-
erned by its provisions. As a consequence, the conduct of the
appellants in offering employment on the terms discussed,
(that is on the basis of workplace agreements), would not be

conduct which relates to future employees in the sense that
the term is used in the IRA. In Kounis Metal Industries Pty
Ltd (supra), Owen J said at 19—

“In my view, the judgments in Pepler suggest that the
decision rests upon a point of principle, namely, that ju-
risdiction depends on the present or future existence of
the employer/employee relationship. Unless, at the time
when the application is made, the relationship actually
exists, or is expected to come into existence in the future,
or did exist and is to be restored, the key element of an
‘industrial matter’ is missing. The very language of the
judgments carries this implication”.

See also Coles Myer Ltd v Coppin (1993) 73 WAIG 1752.
These authorities support the proposition that where, as here,
the offer of employment by the appellants to prospective em-
ployees on a workplace agreement basis would not create nor
necessarily lead to the establishment of an employer/employee
relationship, the jurisdictional basis of the Industrial Com-
mission is absent. In my opinion, that is the way in which
Parliament intended the WPA Act to operate in circumstances
such as these. In that respect it is to be noted that the Indus-
trial Relations Commission is given express powers to
determine matters involving workplace agreements by inter
alia s 7D; s 7F; s 7G of the IRA.

29. In my opinion it is not to the point to argue that on the
expiration of a workplace agreement an employer/employee
relationship may spring into existence and be governed by
the award. Should that happen, then that is a product of the
termination of the workplace agreement relationship and is a
contingency which need not be contemplated for the purposes
of these reasons.

30. It is similarly to be noted that s 10 of the WPA Act
would enable an employee (within the meaning assigned to
that term in the IRA) to cease to have that status by entering
into a workplace agreement.

31. Senior counsel for the respondents sought to rely upon
the decision of The Federated Miscellaneous Workers Union
of Australia WA Branch v Nappy Happy Hire Pty Ltd T/A
Nappy Happy Service (1993) 74 WAIG 1493 in support of
the proposition that the existence of an employer/employee
relationship is not a necessary fact grounding jurisdiction.

32. That case followed and explained the decision in Robe
River Iron Associates v The Association of Draughting, Su-
pervisory and Technical Employees of Western Australia (1987)
68 WAIG 11 (“Pepler’s” case). It is to be emphasised that
both of those cases involved matters that arose at the termina-
tion of an employer/employee relationship. The problem that
arose in Pepler’s case was that at that time, the IRA did not
enable the Industrial Commission to award damages for wrong-
ful dismissal. That has since been changed. The difficulty since
that decision has been to determine the true ambit of its appli-
cation, although it has been followed in many decisions since
that time: see Robe River Iron Associates v The Metal Engi-
neering Workers Union Western Australian Branch (1995)
WAIG 2478 (Coombes’ case) and the authorities mentioned
therein.

33. Those cases establish that the continuation of a contract
of service is not a jurisdictional fact and the authorities to
which I have earlier referred and the terms of s 7 of the IRA
now make that clear. As I have said, s 7 of the IRA contem-
plates that an industrial matter may arise where there is a refusal
to employ any person or class of persons prior to the creation
of the employer/employee relationship. Similarly, an indus-
trial matter may arise after that relationship has been
terminated, as now provided by statute. Those cases do not
reflect upon the present problem which arises out of the ex-
press provisions of the WPA Act and the relationship between
that Act and the IRA.

34. In my opinion, the primary issue for determination in
this case is whether the clause, as formulated by the respond-
ents for insertion into the award, is within the jurisdiction of
the Industrial Commission.

35. In this case it is not a matter of using the connecting
words within the definition of s 7 of the IRA to determine
whether the proposed clauses affect or relate to the “work,
privileges, rights, or duties of employers or employees in any
industry”, but rather whether the effect of the WPA Act and
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its effect upon the proposed clause is to take the dispute out-
side the jurisdiction of the Industrial Commission.

36. The clause which has been reproduced earlier in these
reasons directly focuses upon the obligations of the employer
to provide to prospective employees the options of employ-
ment, either under the terms of the award or under a workplace
agreement. To the extent that the clause focuses upon the ob-
ligations of the employer, insofar as it concerns the policy of
the employer to employee only on the basis of workplace agree-
ments, it is my view that the clause is outside the jurisdiction
of the Industrial Commission. That is not to exclude the pos-
sibility that a clause properly fashioned could achieve the same
ends and be within the jurisdiction of the Industrial Commis-
sion. The difficulty with the clause as formulated is that it
purports to govern the basis upon which workplace agree-
ments can be offered to the appellants’ workforce. In my
opinion, s 26A of the IRA, set out earlier in these reasons,
would exclude any evidence being received by the Industrial
Commission as to the terms of the proposed workplace agree-
ment. It follows, in my opinion, that the intention of the
legislature was to exclude from the effects of the IRA pro-
ceedings that have reference to the WPA Act except where
expressly provided otherwise.

37. In my opinion, the policy of the appellants, which give
rise to the dispute, is not that the appellants refused to employ
prospective employees on an award basis. The policy of ap-
pellants is to employ their staff solely on the basis of workplace
agreements. The issue that is central to this case, in my opin-
ion, is whether that policy of the appellants constitutes a
“refusal to employ any person or class of persons” within the
meaning of “industrial matter” in s 7(c) of IRA. In my opinion
the policy cannot have that construction.

38. The intention of the appellants is not to exclude any
particular person or class of persons from the workforce, only
to offer employment to persons who are prepared to enter into
workplace agreements under the WPA Act. The issue, there-
fore, that falls for determination is whether the Industrial
Commission has jurisdiction to deal with a dispute where an
employer is prepared to offer employment only on the basis
of a workplace agreement prior to the establishment of a com-
mon law employer/employee relationship.

39. In my opinion, the clause as fashioned, does not come
within the jurisdiction of the Industrial Commission, although,
as I have already indicated, a clause differently formulated,
which may achieve the same result, may come within juris-
diction.

40. For these reasons, I would allow the appeal and order
that the dispute does not come within the jurisdiction of the
Industrial Commission for determination.

41. PARKER J: The appellants, RGC Mineral Sands Ltd
and Westralian Sands Ltd, appeal from the whole of the deci-
sion of the Full Bench of the Western Australian Industrial
Relations Commission which decisions were given in Appeals
Nos 345 and 398 of 1999 on 10 November 1999. The appel-
lants seek to have quashed the decisions of the Full Bench,
which upheld appeals from the Commission and ordered that
the Commission’s decisions be suspended and the original
applications be remitted to the Commission to be heard and
determined according to law in accordance with the reasons
for decision of the Full Bench.

42. There were two appeals to the Full Bench which were
heard together. The first was in respect of an order dated 22
February 1999 of the Commission by which an interlocutory
application by the present respondents for injunctive relief
was dismissed. The second was in respect of the substantive
application which was dismissed by the Commission on 15
March 1999.

43. The fundamental reason for the dismissal of both appli-
cations by the Commission at first instance was the conclusion
of the Commissioner that there was no “industrial matter”
within the meaning of that term as defined in s 7(1) of the
Industrial Relations Act 1979 (the “IR Act”) as limited by s
7C. The Full Bench, by a majority, concluded that the Com-
mission was in error in this fundamental respect. Thorough
and helpful reasons were published by the members of the
Full Bench as well as by the Commissioner at first instance.
These serve to identify clearly the point of difficulty which
this case highlights.

44. In each of the appeals to this Court by the employers
there are two grounds of appeal. They are identical. They are—

“1. The Full Bench erred in law in finding that the sub-
ject of the application was an industrial matter. The
subject of the applications to the Commission was
“to vary the Mineral Sands Industry Award 1991 to
give effect to freedom of choice in relation to em-
ployment within the award system and pursuant to a
workplace agreement as the [employer appellants]
were employing labour only on the basis of
workplace agreements thereby depriving prospec-
tive employees of the right to choose employment
on the award system”.

2. The Full Bench erred in law in holding that an offer
by the employer appellants to employ a person un-
der a workplace agreement pursuant to the Workplace
Agreements Act 1993 (WA) is an industrial matter.
An offer to employ a person under a workplace agree-
ment does not relate to any future or potential
employee as defined in the Act and, therefore, is not
an industrial matter.”

Because of the significance of the fundamental issue leave
was sought by, and granted to, the Hon Minister for Labour
Relations to be represented on the hearing of the appeal as
amicus curiae.

Background
45. The original application arose in the following circum-

stances. The appellant RGC Mineral Sands Ltd (“RGC”) is a
wholly owned subsidiary of the other appellant, Westralian
Sands Ltd (“WSL”). An award, to which the respondent un-
ions are parties, applies to employment by both RGC and WSL.
The appellants are thus each employers engaged in the one
industry for the purposes of the definition of industrial matter
in s 7(1) IR Act. The companies are merging their operations.
As a consequence there will be redundancies at RGC. Some
18 of the existing RGC employees who will become redun-
dant have been offered jobs by WSL as part of a programme
of WSL to fill some 35 job vacancies. A term on which WSL
has offered the 35 jobs is that those engaged must enter into a
workplace agreement. WSL’s position, confirmed in evidence
before the Commission, is that it will not engage an employee
unless a workplace agreement is entered into.

46. The application to the Commission was by the unions
who are the respondents to this appeal. The application sought
an amendment to the award, applicable only to employment
with RGC and WSL (and existing or prospective entities re-
lated to them) to contain provisions requiring those employers,
when offering to employ a person to perform work covered
by the award, to offer that employment pursuant to a contract
to which the award would apply and which contained speci-
fied terms of the proposed employment. It appears that those
terms are the existing over-award terms on which some em-
ployees of RGC are presently employed. The proposed
amendment to the award would also provide that, where such
an offer of employment was made, nothing in the award would
preclude the employer also offering to employ the proposed
employee pursuant to a workplace agreement, provided that
the two offers were made at the same time.

47. The intended effect of the proposed amendments to the
award would be, inter alia, that WSL could not offer to em-
ploy persons only subject to a workplace agreement.

Workplace Agreements
48. A workplace agreement is defined in s 7(1) IR Act as

meaning a workplace agreement that is in force under the
Workplace Agreements Act 1993 (the “WPA Act”). The IR
Act was amended at the same time as the WPA Act was en-
acted, particularly by inserting Part IA into the IR Act. Part
IA is headed “Effect of Workplace Agreements Act 1993 on
this Act”. Part IA comprised s 7A to s 7H. Section 7A pro-
vides—

“7A Without limiting the other provisions of this Part,
this Act has effect subject to the Workplace Agree-
ments Act 1993.”

Other material provisions in Part IA are—
“7B Where any employer and any employee are parties

to a workplace agreement, they are not, in relation
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to one another, within the definitions of “employer”
and “employee” respectively in section 7(1).

7C. (1) Where any employer and any employee are
parties to any workplace agreement, a matter
that is part of the relationship between that
employer and that employee—

(a)  is not—
(i) an industrial matter; or

(ii) capable of being agreed to be
an industrial matter,

for the purpose of the definition of “in-
dustrial matter” in section 7(1);

(b) is not capable of being determined un-
der section 24(1) to be an industrial
matter; and

(c) cannot be referred to the Commission
under section 80ZE.

...
(3) Subsection (1) also applies where—

(a) a workplace agreement has expired;
and

(b) an arrangement is in force between the
parties to that agreement of the kind
referred to in section 19(4)(b) of the
Workplace Agreements Act 1993,

except to the extent that the employer and any employee agree
that any matter is to be treated as an industrial matter between
them.”

49. Relevant provisions of the WPA Act include—
“4. This Act has effect despite any provision of the In-

dustrial Relations Act 1979.
5. (1) Workplace agreements are agreements—

(a) made between employers and employ-
ees; and

(b) providing for some or all of the rights
and obligations that employers and
employees have in relation to one an-
other, including rights and obligations
that are to take effect after termination
of employment.

...
(3) Nothing in this Act is to be taken to prevent—

(a) any contract of employment and a
workplace agreement between an em-
ployer and employee being entered into
at the same time; or

(b) any contract of employment between
an employer and any employee being
in the form of a workplace agreement.

6. (1) Where a workplace agreement—
(a) has been made between—

(i) an employer and an employee
under a contract of employ-
ment; or

(ii) an employer and employees
under contracts of employment;

and
(b) has come into force,

no award, whether existing or future, applies
to—

(c) that contract or those contracts of em-
ployment; or

(d) the employer or any such employee as
a party to any such contract,

so long as the workplace agreement remains
in force.

(2) Where a workplace agreement has been made
as mentioned in subsection (1)(a), in relation
to any contract of employment, and has come
into force, any award provision that applied
to that contract immediately before that com-
ing into force is not to be implied into, or in

any way read as being part of, the workplace
agreement unless the agreement expressly so
requires.

(3) A workplace agreement also has the effects
described in sections 7B, 7C, 7D and 7E of
the Industrial Relations Act 1979.

(4) A workplace agreement does not displace the
contract of employment between an employer
and an employee but while it is in force it has
effect—

(a) as if it formed part of that contract; and
(b) regardless of any provision of that con-

tract.
...

10. (1) A workplace agreement may be entered into
between an employer and one of the employ-
er’s employees.

...
19. (2) Subject to sections 27 and 33, an individual

workplace agreement has effect when it has
been signed by the parties to the agreement,
or from any later day provided for in the agree-
ment.

(3) A workplace agreement must provide for the
day on which it expires which cannot be more
than 5 years after it was entered into.

(4) On the expiry of a workplace agreement this
Act no longer applies to any contract of em-
ployment that it governed and that contract
then becomes subject to relevant award pro-
visions (if any) unless it becomes subject to—

(a) another workplace agreement; or
(b) some other arrangement between the

parties provided for in the expired
workplace agreement.

(5) So long as a contract of employment is not
subject to award provisions because of an ar-
rangement under subsection (4)(b), sections
6 and 8 continue to apply to that contract as if
the workplace agreement had not expired.

...
24. (1) The parties to a workplace agreement may

enter into an agreement in writing cancelling
the workplace agreement.

...
(4) On the cancellation of a workplace agreement

this Act no longer applies to any contract of
employment that it governed and that contract
then becomes subject to relevant award pro-
visions (if any) unless it becomes subject to
another workplace agreement.”

The WPA Act distinguishes in some respects between an
individual and a collective workplace agreement. In the cir-
cumstances revealed by the evidence in the present case we
are concerned only with individual workplace agreements so
there is no reason to complicate these reasons by dealing with
the legislative distinctions between the two types of agree-
ments. What follows will identify the position with respect to
individual workplace agreements.

50. Individual workplace agreements are required to be reg-
istered within 21 days and if not so registered they “cease to
have effect” (s 27). Registration may be refused in specified
circumstances in which case the agreement ceases to have ef-
fect from the refusal (s 33). It will be seen from s 5(1) WPA
Act that a workplace agreement is an agreement between “em-
ployers” and “employees”, those terms being defined primarily
as having the same meaning as in the IR Act. A workplace
agreement provides for some or all of the rights and obliga-
tions of employers and employees in relation to one another.
By s 5(3) it is expressly recognised that a contract of employ-
ment and a workplace agreement may be entered into at the
same time, or may be the one agreement.

51. Section 6(1)(b) of the WPA Act provides that when a
workplace agreement has come into force no award applies to
that contract or those contracts of employment or to the
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employer or the employee as a party to the contract of em-
ployment so long as the workplace agreement remains in force.
There is no precise legislative statement as to when an indi-
vidual workplace agreement “comes into force” but it is the
apparent effect of s 19(2) and s 26(3) that this is when it is
signed by the parties or from any later date provided in the
workplace agreement, although it may later “cease to have
effect” if it is not duly registered.

52. By s 19(3) WPA Act a workplace agreement must pro-
vide for its expiry on a specified day which cannot be more
than five years from the date it was entered into. But despite
that provision as to expiry, by s 14(1) where a contract of
employment ceases, a workplace agreement that governs that
contract no longer applies.

53. Turning to s 7(1) of the IR Act. Employee is defined in
part as “‘employee’ means, subject to s 7B—

(a) any person employed by an employer to do work
for hire or award including an apprentice or indus-
trial trainee;

(b) any person whose usual status is that of an employee;
...”

Employer is defined as “‘employer’ includes, subject to s
7B—

(a) persons, firms, companies and corporations; and
(b) the Crown and any Minister of the Crown, or any

public authority,
employing one or more employees.”

It is sufficient for present purposes to note the following
parts of the definition of industrial matter in s 7(1)—

“‘industrial matter’ means, subject to s 7C, any matter
affecting or relating to the work, privileges, rights, or
duties of employers or employees in any industry or of
any employer or employee therein and, without limiting
the generality of that meaning, includes any matter relat-
ing to—
(a) the wages, salaries, allowances, or other remunera-

tion of employees or the prices to be paid in respect
of their employment;

(b) the hours of employment, leave of absence, sex, age,
qualification, or status of employees and the mode,
terms, and conditions of employment including con-
ditions which are to take effect after the termination
of employment;

(c) the employment of children or young persons, or of
any person or class of persons, in any industry, or
the dismissal of or refusal to employ any person or
class of persons therein;

...”
54. It will be seen from these provisions that the legislative

scheme with respect to workplace agreements inter alia ena-
bles an employee who is currently employed subject to an
award, and the employer, to enter into a workplace agreement
which has the effect, while it is in force, of excluding entirely
the operation of the award in respect of that contract of em-
ployment and the jurisdiction of the Commission in respect
of any issue between the employer and the employee that would
otherwise be an industrial matter. Should a workplace agree-
ment expire, and not be replaced by another or by an
arrangement as contemplated by s 19(4)(b) WPA Act (see IR
Act s 7C(3)), then the contract of employment is once again
subject to the award (WPA Act s 19(4)). It is also the case that
at the very inception of a contract of employment there may
also be a workplace agreement entered into, or the contract of
employment itself may be in the form of a workplace agree-
ment (WPA Act s 5(3)), in which cases the award which would
otherwise be applicable would not even commence to operate
or to have any application in respect of the employment and
(subject to earlier termination of the employment) that situa-
tion would continue until the expiration of the workplace
agreement, where it was not replaced by another workplace
agreement or an arrangement as contemplated by s 19(4)(b)
WPA Act.

55. It may be thought that there is some awkwardness about
the legislature’s use of employer and employee in s 5(3) WPA
Act to describe parties who have not yet entered into a con-
tract of employment, but the intended meaning is, nevertheless,

clear enough. Even more awkward is the use of employer and
employee in s 7B of the IR Act. By its terms, an employer and
an employee who are parties to a workplace agreement “are
not, in relation to one another, within the definitions of ‘em-
ployer’ and ‘employee’ respectively in section 7(1).” There is
no quality about a workplace agreement, as envisaged by the
WPA Act, which would have the effect that the parties to the
agreement would not be respectively an employer and an
employee within the defined meaning of those terms in the
WPA Act and in s 7(1) of the IR Act. Indeed, that is necessar-
ily accepted by the WPA Act as s 5(1)(a) defines a WPA as an
agreement between employers and employees, those terms
being defined in s 3 primarily by adopting by reference the
respective definitions in the IR Act. Thus, it cannot be the
intention or effect of s 7B, as was submitted, that “employer”
and “employee” when first used in that provision have mean-
ings other than the defined meanings. It was submitted the
common law meanings of the terms should be implied. Were
that the case they could not be parties to a workplace agree-
ment. Rather, in my view, it must be the intended operation of
s 7B to except from the definitions of employer and employee,
for the purposes of the IR Act, as it were by way of an express
limitation or an artificial deeming, those who are parties to a
workplace agreement which is in force, whilst leaving those
parties as employer and employee within the defined mean-
ings of those terms as those defined meanings have been
adopted by reference in the WPA Act. Both s 7B and s 7C
operate to effect this exception or deeming in cases “where
any employer or employee are parties to a workplace agree-
ment”. Each section is concerned with the relationship between
an individual employee and the employer.

The issues
56. While we have the advantage of extensive and carefully

reasoned decisions of the Full Bench and the Commission
and of the full submissions of counsel, it is unnecessary to
consider every matter which has been raised in these sources.

57. In my view two issues emerge as determinative—

(1) whether the Commission can have jurisdiction to
regulate, at least in some respects, the offering of
employment to a potential employee by an employer
in an industry, before a contract of employment is
entered into with the employee,

and if so

(2) whether Part IA IR Act or the WPA Act affect that
position in the circumstances of the present applica-
tion.

Jurisdiction when employment offered

58. Jurisdiction under the IR Act is primarily conferred on
the Commission by s 23(1). It confers authority on the Com-
mission to enquire into and deal with any “industrial matter”.
It is to be noted that unlike the Federal Act and the Industrial
Arbitration Act 1912 (WA) jurisdiction is not conferred with
respect to a dispute concerning an industrial matter but is con-
ferred in respect of an industrial matter. It is necessary,
therefore, to discern whether there is an industrial matter within
the terms of the definition in s 7(1) IR Act, rather than to be
distracted by questions as to whether or not the parties are in
dispute, when considering whether or not the Commission
has jurisdiction in any particular matter. One effect of this is
that much of the reasoning in decided cases, particularly in
the Federal sphere, which give particular weight to the exist-
ence of a dispute have no direct application. In the context of
the IR Act the observation made in Reg v Commonwealth In-
dustrial Court Judges; Ex parte Cocks (1968) 121 CLR 313
at 318 that—

“... the subject matter of a dispute will not become an
industrial matter simply because employers and employ-
ees are sufficiently interested in it to dispute about it.”

takes on an even greater emphasis and significance. For this
reason the discussion, in the context of the Federal Act, in Re
Cram; Ex parte NSW Colliery Proprietors Association Ltd &
Ors (1987) 163 CLR 117 at 137 as to the prospect of a dispute
about a matter which lies outside the concept of an industrial
matter developing into an industrial dispute, and similar pas-
sages in other decisions, need to be read with caution when
considering their application to the IR Act.
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59. For the purposes of this appeal, I would focus attention
on the following aspects of the definition of industrial matter
in s 7(1) IR Act which I reproduce with emphasis added—

“7 (1) ‘industrial matter’ means, subject to section
7C, any matter affecting or relating to the
work, privileges, rights, or duties of employ-
ers or employees in any industry or of any
employer or employee therein and, without
limiting the generality of that meaning, in-
cludes any matter relating to—

...
(b) ... the mode, terms, and conditions of employ-

ment ...;
(c) the employment of ... any person or class of

persons, in any industry, or the dismissal of
or refusal to employ any person or class of
persons therein;

...”
60. Decisions on this definition have emphasised that the

work, privileges, rights, or duties are those of employers in
any industry or of employees in that industry “in those re-
spective capacities”, ie there needs to be an element of
mutuality of both employer and employee with regard to the
work, privilege, right or duty in question for it to be within
the definition.

61. Subject to that, it is expressly made clear by par (c) that
the employment of any person or a class of persons or the
refusal to employ any person or a class of persons in the in-
dustry by the employer are within the intended scope of the
notions of “work, privileges, rights or duties”. Nevertheless,
while the supplementary paragraphs in the definition may
clarify, it does not appear to me that they expand, the effect of
the general introductory part of the definition. That is not
material, however, as it is made clear that if the supplemen-
tary paragraphs do involve any expansion of the introductory
terms of the definition then that is intended by the legislature.
In other words it is not the apparent intention from the words
used that para (c) and the other supplementary paragraphs
should be read down to come within some narrow understand-
ing of the general introductory part. Rather, the supplementary
paragraphs are intended to expand the general introductory
part where there is any discrepancy between them by which
the supplementary paragraph is of wider import than the gen-
eral introductory part.

62. The refusal, as a matter of policy, of an employer to
employ a class of persons, such as members of a union, or to
give preference over others to one class of persons, would
appear to “relate to” a “refusal to employ” and so be within
the ambit of the notion in par (c) of a “refusal to employ” a
class of persons in an industry. In turn this would appear to
“affect or relate to” the “rights of an employer” to determine
the type qualities and qualifications of employees which the
employer employed in its industry.

63. In this State it has been settled law, since the decision of
the Full Court in The Master Builders and Contractors Asso-
ciation of Western Australia v Wolff & Ors (1938) 41 WALR
59, that the like words in the then definition of industrial mat-
ters in s 4 of the Industrial Arbitration Act 1912-1935 would
support the jurisdictional competence of the then Industrial
Court to include in an award a term requiring employers to
give preference of employment to unionists. As Northmore
CJ said, Draper J concurring, at 63-64

“Preference to unionists is not specifically mentioned in
the definition of the words “industrial matters”, but in
my view the authority to grant such preference is to be
found in the general words of the definition, viz ‘All
matters affecting or relating to the work, privileges, rights
and duties of employers or workers in any industry’ ....”

It is because of that decision that, at times since then, provi-
sions in the Industrial Arbitration Act, and now par (k), par (l)
and par (m) of the definition of industrial matter in s 7(1) IR
Act, have expressly excluded preference of employment to
unionists at the time of employment from what would other-
wise be the scope of the definition of industrial matters. That
decision confirms, in my view, the apparent effect of the words
of the definition that an industrial matter may include a re-
quirement that an employer employ an individual employee

or a class of employees, whether by reference to membership
of a union or some other quality. That being so, it would seem
necessarily to follow that a refusal by an employer to employ
a particular employee or a class of employees in an industry
may also be an industrial matter. It is to be noted that, by par
(b) of the definition of employee in s 7(1) IR Act, a person
need not presently be employed by an employer in the indus-
try to be within the defined meaning of employee.

64. These matters may be seen to affect or relate to the rights
of an employer or of employers in the industry to determine
whom to employ in the industry. Necessarily, that also affects
who may be employees in the industry.

65. The mutuality as between employer and employee of
the employer’s decisions as to recruitment was considered and
accepted by the decision of all members of the High Court in
Re Cram (supra) at 133-137. In particular, as was confirmed
in that decision at 135-136, a system of recruitment which
gives preference to union labour involves an industrial matter
within the definition in s 4 of the Federal Act, the terms of
which are set out at 132 of the report. In part, that definition is
in substantially similar terms to par (c) of the definition in s
7(1) of the IR Act. This is so even though the industrial matter
relates to prospective employment. While it might be thought
that par (j) of the definition in the Federal Act, which refers
directly to preferential employment, is a material distinction,
both the reasoning in the Re Cram decision and the passage
quoted above from The Master Builders and Contractors de-
cision in this State reveal that is not the case. The reasons in
Re Cram also deal with and reject the submission that deci-
sions as to the mode of recruitment of an employer, or as to
whom should be preferred for employment by an employer,
cannot be industrial matters as they are within what has been
called the management prerogative of the employer. While
decisions as to employment may be critical to management,
as is said in Re Cram at 136-137, that is a reason for caution
by an Industrial Tribunal in the exercise of its jurisdiction (per-
haps even extreme caution) but it is not a justification for
construing the words of the definition to exclude such mat-
ters. Thus, for reasons examined in Re Cram at 133-137, in
some situations at least, decisions by an employer as to whom
to employ or not to employ in an industry relate to the mutual
roles of employers and employees as such in the industry. In
such situations clearly there would be no need to resort to par
(c) to find an industrial matter, the general introductory words
of the definition would suffice.

66. The decision in The Master Builders & Contractors As-
sociation case has been applied by decisions of this Court in
the Board of Management, Princess Margaret Hospital for
Children v The Hospital Salaried Officers Association of West-
ern Australia (Union of Workers) (1975) 55 WAIG 534 and in
the Totalisator Agency Board v Federated Clerks Union (1980)
60 WAIG 624. In the Princess Margaret Hospital decision
the hospital agreed to employ one Brown as a senior radiog-
rapher. The date for Brown to start work was left for further
negotiation. Before he commenced work Brown was advised
that his services would not be needed. The union sought to
raise the question, founding its claim to jurisdiction on what
it described as Brown’s dismissal. It sought his reinstatement.
It was objected there was no jurisdiction as this was not an
industrial matter because, at least following the hospital’s de-
cision, there was no contract of employment and therefore no
employer and employee relationship. In the reasons of the
President Burt J, Wickham and Wallace JJ agreeing, at 545 it
was said—

“In a case such as the present one where, as I think is the
case, there has been a refusal to employ a person, that
refusal is an industrial matter clearly within par (c) of the
definition ... Furthermore, the same conclusion can I think
be sustained on a broader ground, it being that the dis-
missal or refusal to employ a worker is within the general
words of the definition of ‘industrial matters’ as being a
matter ‘affecting or relating to the work, privileges, rights
and duties of employers or workers in any industry’. If
this is so, ... then again and for the same reasons, if the
required relationship to that matter appears, then the
employment or the reinstatement of the worker becomes
an industrial matter ... and an order to reinstate or to em-
ploy as the case may be is then seen to be an order within
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power, being an order made ‘determining’ the industrial
matter in dispute.”

67. It will be seen that a refusal to employ a person was
regarded as within the definition of industrial matter on two
bases, first because of the express words of par (c) and, sec-
ondly, because it was within the general introductory words
of the definition, thereby echoing the words quoted earlier
from The Master Builders & Contractors Association case. In
neither case was the absence of an existing employer and
employee relationship regarded as material. In particular, it is
to be noted that Burt J regarded both the case of a reinstate-
ment following dismissal, and an employment following a
refusal to employ, as each capable of constituting an indus-
trial matter. The definition being considered was in identical
terms for present purposes to the present definition.

68. In the Totalisator Agency Board case unions had sought
an order requiring that various government respondents to an
award, when employing persons, give preference of employ-
ment to persons who were employees of any of the government
respondent employers under that award, which employees were
under notices of retrenchment on the ground of redundancy.
Thus the order sought preference for persons who were pres-
ently employees in the industry, but not employees of the
employer who was to be required to give preference in em-
ployment. It was argued this could not be an industrial matter
as that must be taken to rest on the basis of either an existing
or a previous master and servant relationship or an agreement
to establish a master and servant relationship. In rejecting this
argument Brinsden J, with whom Smith J concurred, at 626-7
relied on both The Master Builders & Contractors Associa-
tion and The Princess Margaret Hospital decisions and went
on to say at 627—

“Counsel for the appellants contended that there was a
vast difference between a preference to unionists clause
and the particular clause here. In the first case, a prefer-
ence to unionists clause operates only when an employer
has decided that he wishes to employ somebody but his
right to employ whom he wishes is restricted to giving
preference to a unionist. In the second case it is pointed
out that an employer under cl 6 is being obliged to make
an offer of employment. With respect I think that the dis-
tinction has something of an air of unreality. The clause
contemplates only those employers making offers who
in fact have alternative employment available. ... What it
then says is that any employer bound by the award who
has an alternative position available must offer that posi-
tion to the employee so affected by the redundancy order
of another employer bound by the award. In my view
that is a matter which affects or relates to the rights or
privileges of a worker in an industry, that industry being
the industry of the worker, namely the clerks industry.”

Wallace J also relied on The Master Builders & Contractors
Association decision at 625 for coming to the same conclu-
sion.

69. In my respectful view these decisions correctly focus
attention on the terms of the definition of industrial matter
and illustrate something of the breadth of the true scope of the
general introductory words, as well as of par (c). The deci-
sions give rise to the following propositions. A refusal by an
employer in an industry to employ a person or a class of per-
sons may be an industrial matter even though that person or
class of persons is not employed by the employer and has
never been employed by that employer in the past. An em-
ployer in an industry may be directed to give preference of
employment to a class of persons when employing persons.
Further, an employer may be obliged when seeking to em-
ploy a person in a vacancy to make an offer of employment to
a particular person or a class of persons, at least where that
person or that class are then employed by some employer in
the same industry. The decisions may well stand as authority
for more than these propositions, but they are enough for
present purposes.

70. It is submitted that these decisions are in conflict with
the decision of this Court in Robe River Iron Associates v
Association of Draughting, Supervisory and Technical Em-
ployees of Western Australia (1987) 68 -WAIG 11 (“Pepler’s
case”) and the line of cases which has applied and developed
that decision. It was submitted that this line of cases are

authority for the proposition that, in virtue of the definition of
industrial matter in s 7(1), the jurisdiction of the Commission
depends on the past, present or future existence of an em-
ployer and employee relationship so that unless, at the time of
the application, that relationship actually exists, or is expected
to come into existence in the future, or did exist and is to be
restored, the key element of an industrial matter is missing.

71. This line of cases was concerned in part with the juris-
diction of the Commission to order payment by a former
employer of financial compensation to a former employee.
The compensation sought varied between the cases but in-
cluded redundancy payments, compensation for unfair
dismissal and payment of unpaid benefits under the employ-
ment contract. In Robe River Iron Associates v The Metal and
Engineering Workers Union Western Australian Branch (1995)
75 WAIG 2478 the order sought was to restrain the former
employer from pursuing civil proceedings for negligence
against a former employee.

72. Pepler’s case itself concerned a claim by his union that
Pepler should be (a) reinstated and (b) compensated for lost
earnings following his dismissal. The decision of Kennedy J
at 17-18 and Rowland J at 21, Olney J making a similar as-
sumption but not deciding the point at 19, proceeded on the
basis that a claim for reinstatement was an industrial matter as
it was a “matter relating to ... the dismissal” of Pepler from
the industry within par (c) of the definition of industrial mat-
ter. Reference was made to the decision in Kwinana
Construction Group Pty Ltd v The Electrical Trades Union of
Workers (Western Australian Branch) (1954) 34 WAIG 51
where the President, Jackson J said at 51—

“In my view, a claim by a union that a dismissed em-
ployee should be reinstated is a matter relating to the
dismissal, and it follows that in determining a dispute
consequent on a dismissal the Court has power to make
an order for reinstatement and such other incidental mat-
ters including payment of wages from the time of
dismissal as the Court considers just and equitable.”

It is to be noted that despite the reference to an order for lost
wages, the precise order made in that case made no reference
to wages and was for payment of a specific sum; see the dis-
cussion of Burt CJ in The Princess Margaret Hospital decision
at 545 and in Pepler’s case per Olney J at 21-22 and Rowland
J at 22.

73. It was the view of all members of the Court in Pepler’s
case, however, that any jurisdiction to award compensation
was only as an incident to an order for reinstatement or re-
employment. It is to be noted that this is entirely consistent
with the approach of Burt, Wickham and Wallace JJ in the
passage quoted earlier from the Princess Margaret Hospital
case which identified how reinstatement relates directly to the
dismissal and so is an industrial matter in such a case, and an
order to reinstate is then within power as it is made to deter-
mine the industrial matter (see now s 23(1) IR Act). In Pepler’s
case, however, because the Commission decided that there
should not be an order that Pepler be reinstated or re-employed,
it was held that there was no longer a live industrial matter so
that there was no longer any power to order compensation. It
is to be noted that the claim for compensation in Pepler was in
respect of wages lost during a period following the dismissal
when Pepler was not an employee. It was not for wages or
some other benefit due in respect of the employment before
the dismissal and payable on dismissal. (Claims of this latter
kind are now expressly within jurisdiction exercisable by the
Commission under s 29(b)(2)). In his reasons, Kennedy J at
17 said—

“In other words, the jurisdiction of the Commission to
deal with the recent unfair dismissal of an employee ex-
tends to ordering the employer to re-employ him; but it
does not extend to making an order for compensation at
large, quite unrestricted to the legal entitlement of the
employee at the time of his dismissal.”

See also Rowland J at 22-23.
74. Pepler’s case was considered and applied in a number

of subsequent decisions. I would mention Kounis Metal In-
dustries Pty Ltd v Transport Workers Union (1992) 73 WAIG
14 where a former employee sought redundancy pay, there
being no provision for that in the award. In Coles Myer Ltd v
Coppin (1993) 73 WAIG 1754 there was a claim by a former
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employee for increased redundancy payments. In Sakal v T
O’Connor & Sons Pty Ltd (1995) 75 WAIG 1509 the claim
was for unpaid benefits under the employment contract. In
Robe River Iron Associates v Metal and Engineering Workers
Union (supra) the claim was for a restraining order to prevent
the former employer pursuing a civil action for negligence
against the former employee. I will not spend time in these
reasons dealing with particular courses of decision in those
cases except to note the view of Owen J in the Kounis Metal
Industries decision at 19 where his Honour said—

“In my view, the judgments in Pepler suggest that the
decision rests upon a point of principle, namely, that ju-
risdiction depends on the present or future existence of
the employer/employee relationship. Unless, at the time
when the application is made, the relationship actually
exists, or is expected to come into existence in the future
or did exist and is to be restored, the key element of an
‘industrial matter’ is missing.”

It is upon this passage, in particular, that the appellants rely.
The words of Owen J appear, of course, to be directed with
particular focus on a discrete or personal dispute between the
employer and the former employee which was the context of
that case. There may be reason to give further consideration
to such a statement of the principle in a case where the issue is
of more general significance than a dispute between individu-
als.

75. Of more significance, however, are the views expressed
in the Federated Miscellaneous Workers Union of Australia
(WA Branch) v Nappy Happy Hire Pty Ltd T/A Nappy Happy
Service (1993) 74 WAIG 1493, which was decided in the year
following Kounis Metal Industries. At 1495-1496 Anderson
J, Kennedy and Franklyn JJ concurring, said—

“It is clear that a matter relating to the dismissal of a
person may be an industrial matter for the purposes of
the Act. See the definition of ‘industrial matter’ in s 7(c).
Quite apart from the express recognition of that in the
definition of ‘industrial matter’ it is anyway not easy to
see why the continued existence of the industrial matter
should necessarily depend on the continuation of the con-
tract of service.
...
This must mean that the continuation of the contract of
service is not a jurisdictional fact. It is not easy to see
how jurisdiction can be affected by changes to facts upon
which jurisdiction does not depend although, obviously,
particular remedies that might be appropriate on a given
state of facts might not be appropriate should the facts
change.”

76. The unanimously held view in that decision that the
continuation of the contract of service is not a jurisdictional
fact must qualify any proposition for which the Pepler line of
cases may be thought to stand and the observations of Owen J
in Kounis Metal Industries must be read in that light. Once
again, in the Nappy Happy Hire case the attention of the mem-
bers of the Court focussed directly on the express words of
the definition, to which effect was given. It is also to be noted
that in the Nappy Happy Hire case there was a submission, as
there is in this case, that the decision in Pepler’s case should
be overruled. This received careful consideration in the rea-
sons for decision in the Nappy Happy Hire case but the
unanimous view of the Court was that Pepler’s case should
not be overruled. The views expressed by the Court on that
issue, in my respectful opinion, commend themselves as war-
ranting the rejection of that submission in this appeal.

77. It may be helpful to an understanding of the basis for
the decision in Pepler and the other cases in that line of au-
thority to be reminded of the terms of the definition of industrial
matter and in particular of par (c) of that definition which
was, of course, the approach taken by the court in the Nappy
Happy Hire decision. In Pepler’s case the jurisdictional point
may be seen to have been “the dismissal of any person” em-
ployed in the industry. It follows, necessarily, from those terms
of par (c) of the definition that the termination by dismissal of
an employer and employee relationship in an industry is an
industrial matter. It does not matter whether the dismissal has
had effect so that there is no longer an existing employer and
employee relationship when the matter is taken to the Com-
mission or whether the dismissal is on notice and the notice is

yet to expire. It is the termination of the relevant relationship
by dismissal and matters which “relate to” the dismissal which
is the industrial matter. This was not only the view succinctly
identified in the Nappy Happy Hire decision, but it was the
view specifically relied on by Burt J in the Princess Margaret
Hospital decision in the passage which has been quoted ear-
lier in these reasons, and it was the foundation for the view of
Jackson J expressed in the passage quoted earlier from the
Kwinana Construction Group (supra) decision. The reinstate-
ment to the former employment, ie to the employer and
employee relationship may be seen as a matter directly “relat-
ing to” a dismissal and therefore within the scope of par (c) of
the definition. Hence, those cases have held consistently that
reinstatement of a dismissed employee is within the jurisdic-
tion of the Commission and an order to reinstate is within
power. The point of the Pepler line of cases may, therefore, be
a concern to draw the line between those matters such as rein-
statement which are to be accepted as sufficiently directly
related to a dismissal so as to be within the jurisdiction of the
Commission, and those other matters which are insufficiently
closely related to the jurisdictional fact of dismissal so that
they are beyond the power of the Commission to deal with
them. Necessarily, questions such as this involve fine and dif-
ficult distinctions. Views may differ as to their appropriate
resolution as is evident from the discussion of this issue in the
reasons in the Happy Nappy Hire case. In the Pepler decision
that line may be seen to have been drawn to exclude a claim
for compensation for loss of income for a period following a
dismissal in circumstances where it was the decision of the
Commission that the employment should not be reinstated.
So too, in the decision in Robe River Associates v Metal and
Engineering Workers Union (supra) the permanent cessation
of the employer and employee relationship was seen as one
basis on which it should be concluded that the continuance of
a civil action for negligence by the employer was not suffi-
ciently related to the dismissal of the former employee to be
within the jurisdiction of the Commission. In that case, how-
ever, other factors, which were also considered in the reasons
and which may perhaps be thought to be more fundamental to
the issue of jurisdiction, also commended the same conclu-
sion.

78. Whatever be the merit of those views, I am not per-
suaded that Pepler’s case and the decisions in the cases that
have followed and applied it are inconsistent with The Master
Builders and Contractors Association, the Princess Margaret
Hospital and the Totalisator Agency Board decisions. The clear
statement in the Nappy Happy Hire decision that the continu-
ation of the contract of service is not a jurisdictional fact in
cases of dismissal does much to overcome what may have
been some misapprehension as to the point of Pepler’s case
and in my view sufficiently displaces the point on which the
submission now being considered is founded. Further, The
Master Builders and Contractors Association, Princess
Margaret Hospital and Totalisator Agency Board decisions
are concerned relevantly with different aspects of the defini-
tion of industrial matter from the aspect of dismissal which
was the focus of the Pepler line of cases.

79. The terms of par (c) of the definition appear to exclude
the view that there must always be an existing or continuing
contract of employment for there to be an industrial matter.
The express confirmation by par (c) that dismissal is within
the matters which effect or relate to the work privileges, rights
or duties of employers or employees in any industry necessar-
ily requires that jurisdiction may exist even though a contract
of employment has been terminated by dismissal. It might be
possible to give the jurisdiction in respect of dismissal an ex-
tremely limited and artificial operation by limiting it to those
cases where a dismissal is on notice and the notice has not
expired before the matter is brought to the Commission, but
such an approach would not be warranted by the language of
the definition and there would not appear to be any industrial
sense to such an approach. Past decisions that have been iden-
tified in these reasons confirm that, historically, the definition
has not been viewed in such an artificial way. The distinct
statement in par (c) that a refusal to employ is within the scope
of an industrial matter also requires the conclusion that there
can be an industrial matter within the defined meaning even
though there is no existing contract of employment. Further,
the preference in employment cases such as The Master
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Builders Association and Re Cram deny that there needs to be
an immediately or directly contemplated employment rela-
tionship for there to be an industrial matter.

The matter in issue
80. The ground of the application to the Commission in the

present case in relation to the proposed amendment to the
award to add subclauses (1)-(4) is expressed as being to give
effect to freedom of choice in relation to employment, in par-
ticular because the employer respondents were employing
labour only on the basis of workplace agreements thereby
depriving prospective employees of the right to choose em-
ployment under the award system. While this ground could
be more happily expressed, it emerges sufficiently clearly that
the matter sought to be raised is the policy of WSL, which
was confirmed in evidence before the Commission, that in
filling its existing vacancies in the industry, vacancies which
at the time of the application it was actively seeking to fill by
offering employment to prospective employees, it would only
employ persons who agree to enter into a workplace agree-
ment. By committing itself to this policy WSL refuses, and
has indicated it will continue to refuse, to employ in the va-
cancies it is offering persons who comprise an identifiable
class, ie those who wish to be employed pursuant to the award
that would apply if no workplace agreement is entered into.
There is no existing contract of employment between WSL
and any of the prospective employees who have been offered
employment, but employment was clearly in immediate con-
templation. Given the terms of the application to the
Commission and the evidence that has been led at first in-
stance, if the position remains in essence as it was at the time
of the application and hearing, it seems to me that it would be
open to the Commission to conclude that the application raised
a matter within the definition of an “industrial matter” being,
or relating to, a refusal by WSL to employ in the industry that
class of persons. The Commission was persuaded against this
essentially because of the view it took of the effect of the
Pepler line of cases. For the reasons given earlier, in my re-
spectful view the Commission fell into error of law in so doing.

81. It is also possible that, insofar as WSL may offer em-
ployment to persons then employed by RGC, the reasoning in
Totalisator Agency Board v Federated Clerks Union might
also provide a basis on which a more limited industrial matter
could be seen to arise. It is unnecessary to explore that further
at the present time. The observations that follow would ap-
pear to be generally applicable also to that situation should it
arise.

82. The immediately preceeding paragraphs should not be
taken to indicate any concluded view that all aspects of the
proposed amendment to the award relate sufficiently to the
industrial matter which has been identified so as to be within
the jurisdiction of the Commission pursuant to s 23(1) IR Act,
or to be within its power to “deal with” that industrial matter.
On the contrary, at first blush most of the proposed clauses of
the amendment could be seen to be pursuing industrial mat-
ters and objectives other than the refusal to employ. For
example, the proposed subclause (1) of the amendment seeks
to bind a number of theoretically potential employers in the
industry but which are not presently employers and which
have not refused to employ. It is not immediately apparent
how such parties are in any adequate way related to the re-
fusal of WSL to employ a class of persons. The proposed
subclause (2) seeks to compel WSL to offer employment on
terms that are above those determined by the existing award.
The claim that above-award conditions be offered on the face
of it would suggest that an industrial object is being pursued
which is quite different from the refusal to employ in the in-
dustry and, in any event, is not immediately apparent how the
two might be sufficiently related. The proposed subclause (4)
is seeking to deal with the choice by an employee whether to
agree to be employed pursuant to a workplace agreement or
pursuant to the award. It is not immediately apparent that there
is a sufficiently direct relationship between that choice by an
employee and the jurisdictional fact, ie the refusal of the em-
ployer to employ a class of persons in the industry.

83. The proposed amendment to the award to add subclause
(5) also appears to give rise to jurisdictional problems as it is
not apparent that there can be a sufficient relationship between
it and the refusal of the employer to employ a class of
persons. It seeks the inclusion of a specific clause in any

workplace agreement. The subject matter and terms of a
workplace agreement are governed by the WPA Act. In par-
ticular it is to be noted that given the terms of Part IA of the IR
Act, there appears to be an obstacle to the terms of a workplace
agreement being the subject of an industrial matter within the
meaning of the IR Act.

84. Hence, while it may be open to the Commission to find
there is an industrial matter revealed by the application, were
the Commission to be persuaded it should deal with that mat-
ter and to order an amendment to the award, the amendments
proposed by the application, for the most part, may not prove
to be within the Commission’s power to “deal with” the in-
dustrial matter.

85. These matters, however, may come to be considered in
greater depth at some later time.

The effect of Part IA of the Industrial Arbitration Act
86. I turn now to the second of the determinative issues iden-

tified earlier in these reasons. Part IA IR Act seeks to define
the interrelationship of the WPA Act with the existing struc-
ture of employment regulated pursuant to the IR Act.

87. It is clear that by s 7B IR Act, where there is a workplace
agreement that is in force under the WPA Act (see the defini-
tion of a workplace agreement in s 7(1) IR Act) an employer
and employee who are parties to the workplace agreement are
not, “in relation to one another” within the definitions of em-
ployer and employee in s 7(1) IR Act. So too, by s 7C IR Act,
where an employer and employee are parties to a workplace
agreement that is in force, a matter that is part of the relation-
ship between them is not an industrial matter within the
definition in the IR Act. Unless and until there is a workplace
agreement which is in force there is no provision in either the
IR Act or the WPA Act which has any effect on the relation-
ship between an employer and an employee or on the mutual
relationships of prospective or past employers and employ-
ees. In particular, there is no provision that the negotiations
between a prospective employer and a prospective employee
with a view to employment, which concerns or which in fact
becomes employment in respect of which a workplace agree-
ment is in force, are in some way removed from any jurisdiction
which the Commission might otherwise have.

88. The appellant sought to submit that there can be no suf-
ficient connection between an offer to employ pursuant to a
workplace agreement and the work, privileges, rights or du-
ties of employers or employees because, if the offer is accepted,
s 7B has the effect that they are not employers or employees
as defined in s 7(1). So, it is submitted, there can be no indus-
trial matter. This fails to recognise, however, that when the
offer of employment is made it is an offer of an “employer” as
defined, to a prospective “employee” as defined (NB par (b)
of the definition of employee in s 7(1) IR Act). If there is a
refusal of an employer to employ a person or a group of per-
sons there will be no workplace agreement between them. The
terms of s 7B and s 7C IR Act have no application to or opera-
tion in this situation, and no other provision in the Act has
sought to deal with it.

89. In this connection the appellants also sought to rely on
words of Murray J at 2479 of the decision in Robe River Iron
Associates v Metal and Engineering Workers Union (supra)
and of Rowland J at 1510 of the decision in Sakal v T O’Connor
& Sons Pty Ltd (supra) for a proposition that to be within the
definition of industrial matter the work, privileges, rights or
duties must be those of persons who are employers or em-
ployees at the time when the work, privileges, rights or duties
are performed or exercised. This submission fails to have suf-
ficient regard to the contexts in which those passages were
written. Each of the passages relied on are but brief summa-
ries of the effect of the Pepler line of decisions. What has
been said already about that line of cases is sufficient to dis-
pose of this submission.

90. The submission on behalf of the Hon Minister for La-
bour, who appeared as amicus curiae, recognised that neither
the IR Act nor the WPA Act made any direct or express provi-
sion which dealt with the situation now under consideration.
Nevertheless, the submission sought to rely on what was de-
scribed as the “spirit” of the legislation which introduced
workplace agreements. It was said to be consistent with that
“spirit” that an employer should be free to do as WSL now
proposes, ie to offer to employ in an industry only pursuant to
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a workplace agreement. There are difficulties in the way of
discerning that to be the “spirit” of the legislation. The pri-
mary guide to the spirit or policy of any legislation is the words
used by the Parliament to express its intentions. As I have
indicated, in this case they fail to express any such spirit or
intention, indeed they fail even to hint at it. We were referred
to the second reading speech of the Hon Minister for Labour
Relations when introducing the Bills for the WPA Act and to
amend the IR Act to insert Part IA. As recorded in the Hansard
of 8 July 1993 at 145, the Hon Minister said—

“The effect of the legislation will be to provide, for the
first time, a real choice for employers and employees as
to the industrial relations system governing their rela-
tionship by establishing a new stream, based on workplace
agreements which will sit alongside the existing award
system. ...”
The focus of the new system will be on the workplace
and the development of a workplace culture in which
employees can take an active and responsible role in di-
rectly setting their own work conditions. All employees
... deserve far greater freedom to negotiate employment
conditions which best suit their needs-be it pay, condi-
tions or working hours.
This Bill, then, will establish the alternate system. It will
not do so by abolishing the old. Employers and employ-
ees will be able to choose the system they prefer. ... this
system will win its adherents because of the strength and
attractiveness of its attributes, not by leaving employers
and employees with no other choice. Further, the legisla-
tion contains extensive provisions to .. protect workers
against coercion by anybody and to ensure that all par-
ties to an agreement ... genuinely wish to have the
agreement registered.”

The reference by the Hon Minister to the two systems of
industrial regulation operating side by side with employers
and employees able to choose which system they prefer, while
clear enough in the context of an existing employer and em-
ployee relationship, fails to deal with the case where
employment is being offered. The submissions for the Hon
Minister suggested that the freedom to choose referred to in
the speech was reflected in the present case by the employer
choosing to employ only on the basis of a workplace agree-
ment and the employee being free to choose whether or not to
accept such employment. That, however, is a different choice
from that which the Hon Minister’s speech dealt with. The
speech contemplated an employer and employee mutually
agreeing whether their employment relationship should be
regulated by the award or by a workplace agreement. In the
case of WSL, the choice of the prospective employee is whether
or not to enter into an employment relationship at all , ie
whether or not to have a job at all.

91. Thus the second reading speech does not deal with the
situation which is now raised by this application. Nor do the
provisions of the legislation, ie the WPA Act and Part IA of
the IR Act. Had the legislature intended to make such a sig-
nificant change to the existing operation of the IR Act it is fair
to expect that express provision would have been made to
give effect to such an intention. Instead, the amendments are
carefully limited to the situation where a workplace agree-
ment is in force. Given the failure of the legislature to make
any provision, and indeed even the failure of the second read-
ing speech of the Hon Minister to deal with this issue, the
conclusion is required that the legislation does not have the
effect for which the appellants and the Hon Minister contend.
Hence, insofar as the terms of Part IA of the IR Act and of the
WPA Act reveal, the scheme intended by the Parliament is
that it is only where and while a workplace agreement is in
force that an employer and an employee who are bound by a
workplace agreement are, in their mutual relationship, not an
“employer” and “employee” within the defined meanings of
those terms in s 7(1) IR Act, and that a matter relating to that
mutual relationship is not capable of being an “industrial
matter” as defined in that provision. Had more been intended
by the legislature that could easily have been made clear.

Conclusion and order
92. For these reasons I have come to the conclusion that it

was open to the Commission to find that an industrial matter
was disclosed by this application, albeit that much that was

proposed by way of amendment to the award to deal with it
may prove to be beyond the scope of that industrial matter
and the jurisdiction and power of the Commission. Hence,
the decisions of the Full Bench of the Commission to allow
the appeals and to suspend the orders made by the Commis-
sion at first instance were correct. It will be preferable, however,
to amend Part 5 of the order of the Full Bench as, in some
respects, the reasons for decision of this Court may vary from
the reasons given by the Full Bench.

93. For these reasons, I would allow the appeal but only to
amend par 5 of the orders of the Full Bench by deleting the
concluding words “in accordance with the reasons for deci-
sion”. In all other respects the appeal fails.

WESTERN AUSTRALIAN INDUSTRIAL APPEAL
COURT

Industrial Relations Act 1979.

Appeal Nos. IAC 10 and 11 of 1999

IN THE MATTER OF an appeal against the decision of the
Full Bench of the Western Australian Industrial Relations
Commission in matters numbered 345 and 398 of 1999

dated 10 November 1999.

BETWEEN

RGC Mineral Sands Ltd and Another
Appellants

and

Construction, Mining, Energy, Timberyards, Sawmills,
Woodworkers Union of Australia Western Australian

Branch and Others
Respondents.

BEFORE—
JUSTICE KENNEDY (PRESIDING JUDGE)

JUSTICE SCOTT
JUSTICE PARKER.

9 June 2000.

Order.
HAVING heard Mr RL Le Miere (of Queens Counsel) for the
Appellants, and Ms CJ McLure (of Queens Counsel) and with
her Mr RD Farrell (of Counsel) for the Respondents and Mr
RJ Andretich (of Counsel) for the Honourable Minister for
Labour Relations, Amicus Curiae, THE COURT HEREBY
ORDERS that—

1. The Appeal be allowed, only to the extent of amend-
ing paragraph 5 of the order of the Full Bench made
on 10 November 1999, by deleting the concluding
words “in accordance with the reasons for decision”;
and

2. In all other respects the Appeal fails.

JOHN SPURLING,
Clerk of the Court.
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INDUSTRIAL APPEAL COURT—
Industrial Relations Act 1979

IN THE WESTERN AUSTRALIAN INDUSTRIAL
APPEAL COURT

No. IAC 3 of 2000

In the matter of an application to stay the proceedings of the
Western Australian Industrial Relations Commission in

Matter No. CR 159 of 1999.

BETWEEN

BURSWOOD RESORT (MANAGEMENT) LTD

Appellant

and

THE AUSTRALIAN LIQUOR, HOSPITALITY AND

MISCELLANEOUS WORKERS UNION,
MISCELLANEOUS

WORKERS DIVISION, WESTERN AUSTRALIAN
BRANCH.

Respondent.

BEFORE—

JUSTICE KENNEDY.

2 June 2000.

Order.
HAVING heard Mr R Le Miere and Mr B Di Girolami (of
Counsel) for the Appellant and Mr D Kelly (as Agent) for the
Respondent, and subject to the Appellant’s undertaking to the
court to allow those employees of the Appellant who had usu-
ally worn BRUE badges on their uniform when on the gaming
floor at the time of Commissioner Parks’ interim order dated
10 June 1999, to continue to wear those BRUE badges until
determination of the appeal herein or until further order, THE
COURT HEREBY ORDERS THAT—

The proceedings of the Western Australian Industrial
Relations Commission in Matter No. CR 159 of 1999 be
stayed until the determination of the appeal herein or until
further order.

(Sgd.) JOHN SPURLING,
[L.S.] Clerk of the Court.

FULL BENCH—
Appeals against decision of

Commission—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Chief Executive Officer, Western Australian Centre for
Pathology and Medical Research

(Appellant)

and

The Civil Service Association of Western Australia
Incorporated

(Respondent).

No FBA 21 of 1999.

Commissioner of Health, Health Department of
Western Australia

(Appellant)

and

The Civil Service Association of Western Australia
Incorporated

(Respondent).

No FBA 22 of 1999.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER G L FIELDING.

6 June 2000.

Reasons for Decision.

INTRODUCTION
THE PRESIDENT: These are the unanimous reasons for de-
cision of the Full Bench. These are two appeals against two
decisions of the Commission, constituted by the Public Serv-
ice Arbitrator, given on 14 September 1999 in matters No
PSACR 22 of 1999 and No PSACR 30 of 1999.

The first appeal is against the decision in PSACR 22 of 1999.
The order was made on 16 September 1999 and deposited in
the Registry on 17 September 1999 and reads, formal parts
omitted, as follows—

“1. THAT on registration of the enterprise agreement
between the parties as expressed at 19 July 1999,
the date for the purposes of calculating the first pay
increase due to employees shall be deemed to be the
first pay period on or after 12 May 1999.

2. THAT liberty is reserved to either party for one
month from the date of this order to have this appli-
cation re-listed.”

The second appeal is against the order of the Commission
in PASCR 30 of 1999 made on 16 September 1999 and de-
posited in the Registry on 17 September 1999. There is an
original order on the file. That order, formal parts omitted,
reads as follows—

“1. THAT on registration of the enterprise agreement
between the parties as expressed at 26 July 1999,
the date for the purposes of calculating the first pay
increase due to employees shall be deemed to be the
first pay period on or after 10 June 1999.

2. THAT liberty is reserved to either party for one
month from the date of this order to have this appli-
cation re-listed.”

Both orders were made pursuant to applications by The Civil
Service Association of Western Australia Incorporated (here-
inafter referred to as “the CSA”), pursuant to s.44 of the
Industrial Relations Act 1979 (as amended) (hereinafter re-
ferred to as “the Act”).

The first named appellant was respondent to the first appli-
cation and the second named appellant was respondent to the
second application.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.2450

GROUNDS OF APPEAL
The grounds of appeal not abandoned and, in fact, actively

pursued against the respondent, were Grounds 1 and 2 of each
set of Grounds of Appeal, which read as follows—

FBA 21 of 1999
“1. The Public Service Arbitrator erred in law and acted

in excess of jurisdiction in ordering that, on regis-
tration of the enterprise agreement between the
parties as expressed at 19 July 1999, the date for the
purposes of calculating the first pay increase due to
employees shall be deemed to be the first pay period
on or after 12 May 1999 (“the Order”), in that such
Order purports to vary an industrial agreement oth-
erwise than as permitted under the provisions of the
Industrial Relations Act 1979 (“the Act”).

2. Further and alternatively to paragraph 1, if the ef-
fect of the Order is not to vary an industrial
agreement, then the Public Service Arbitrator erred
in law and acted in excess of jurisdiction in making
an order which gives retrospective effect to an in-
dustrial agreement, in that such Order is not
authorised or permitted under the provisions of the
Act.

PARTICULARS
(a) The terms of the Order will directly effect the

operation of the enterprise agreement between
the parties.

(b) The Order was deposited in the office of the
Registrar on 17 September 1999, and took
effect on that date.

(c) The Order has the effect that, upon the regis-
tration of the enterprise agreement between
the parties, that enterprise agreement will op-
erate retrospectively from the first pay period
on or after 12 May 1999.”

FBA 22 of 1999
“1. The Public Service Arbitrator erred in law and acted

in excess of jurisdiction in ordering that, on regis-
tration of the enterprise agreement between the
parties as expressed at 26 July 1999, the date for the
purposes of calculating the first pay increase due to
employees shall be deemed to be the first pay period
on or after 10 June 1999 (“the Order”), in that such
Order purports to vary an industrial agreement oth-
erwise than as permitted under the provisions of the
Industrial Relations Act 1979 (“the Act”).

2. Further and alternatively to paragraph 1, if the ef-
fect of the Order is not to vary an industrial
agreement, then the Public Service Arbitrator erred
in law and acted in excess of jurisdiction in making
an order which gives retrospective effect to an in-
dustrial agreement, in that such Order is not
authorised or permitted under the provisions of the
Act.

PARTICULARS
(a) The terms of the Order will directly effect the

operation of the enterprise agreement between
the parties.

(b) The Order was deposited in the office of the
Registrar on 17 September 1999, and took
effect on that date.

(c) The Order has the effect that, upon the regis-
tration of the enterprise agreement between
the parties, that enterprise agreement will op-
erate retrospectively from the first pay period
on or after 10 June 1999.”

BACKGROUND
The applications were heard together at first instance and

there were reasons for decision relating to both given on 14
September 1999.

The appellants were, at all material times, employers in the
public sector in this State. The appellants in these proceed-
ings are the employers of a large number of employees in
health services.

The CSA is an organisation of employees, with coverage in
the relevant areas.

The parties to the applications had been negotiating enter-
prise bargaining agreements to replace agreements which
expired on 12 December 1998, in the case of the Centre for
Pathology and Medical Research (hereinafter referred to as
“the Pathcentre”), and on 19 September 1997 in the case of
the Health Department of Western Australia (hereinafter re-
ferred to as “the Health Department”).

In both cases, the parties had agreed on the terms of pro-
posed replacement agreements, except for the date to be used
for the purposes of calculating the first pay increase due to
employees.

The CSA claimed that the dates to be used for the purposes
of calculating the first pay increase should be 25 March 1999
in the case of the Pathcentre and 20 April 1999 in the case of
the Health Department. In both cases, the appellants claim
that the date should be the first pay period on or after the
registration of the agreements by the Commission.

The Pathcentre Application
The CSA sought two orders. The first order was that the

agreement that had been reached between the parties, but not
yet signed, should have immediate effect and continue to have
effect until such time as it is varied or cancelled by the Public
Service Arbitrator. The second order sought was that the date
to be used for the purposes of calculating the first pay in-
crease should be 25 March 1999.

The essence of the CSA’s application was that the length of
time which elapsed before the Pathcentre could formally of-
fer the agreement to the CSA was significant. The CSA
recognised that the Pathcentre was required to observe an ap-
proval process before it might formally make the offer, but at
staff meetings held on 16 and 17 February 1999, the Pathcentre
and the CSA jointly explained the history of negotiations to
that date, the current state of the negotiations and the changes
proposed for a new enterprise bargaining agreement.

Significantly, the process for the approval of the agreement
from that time was also detailed at that meeting. The approval
process for the CSA involved a ballot of its members and it
was estimated that the time frame for the ballot would be ap-
proximately two weeks. The approval process for the
Pathcentre employees’ agreement was that there was an aim
on the part of the parties to have a new agreement registered
by 1 April 1999. The ballot was held on 25 March 1999 by
the CSA and the result made known on 30 March 1999.

At that point, an agreement had been reached in principle,
according to the CSA, but the proposition which had been put
to the CSA by the Pathcentre had been endorsed by the CSA
members and, therefore, by the CSA. All that remained to be
done, therefore, was for the Pathcentre to seek formal approval
to make an offer in the terms of the in-principle agreement.

The Pathcentre advised the CSA on 8 April 1999 that the
Department of Productivity and Labour Relations (hereinaf-
ter referred to as “DOPLR”) had suggested that changes be
made to milestones within the agreement because Cabinet had
to approve the payments and there was a requirement to dem-
onstrate that the milestones had been achieved. At a meeting
held the next day, 9 April 1999, the parties agreed that a sig-
nificant part of the milestones would be amended. However,
the Pathcentre also advised the CSA that DOPLR was con-
cerned that there was no documentary evidence of the progress
made by the Pathcentre with regard to the productivity model
that was already in place.

The Pathcentre advised the CSA of the need to provide ap-
propriate information to ensure milestones were supported
when the document was submitted to the Cabinet Sub-com-
mittee. From then on, there was some delay in what occurred.
It was not until 20 May 1999 that Pathcentre was able to ad-
vise the Commission that the proposals and milestones that
had been inserted into the enterprise bargaining agreement
had been finalised by it and presented to the CSA.

However, as at 11 June 1999, there had still been no Treas-
ury clearance in part because the Pathcentre found the proposed
measures difficult to cost for the purposes of a memorandum
to the Cabinet Sub-committee on Labour Relations. Approval
was given for the enterprise bargaining agreement by Cabinet
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on 12 July 1999 and the Pathcentre signed the proposed agree-
ment and sent it to the CSA on 19 July 1999.

The Health Department Application
Similarly, the CSA alleged that delays occurred in the ap-

proval process which it recognised that the Health Department
needed to observe.

The CSA sought similar orders in relation to the Health
Department to those which it sought in relation to the
Pathcentre. There was an agreement reached on a document
to be used as a final draft of the proposed agreement on 8
April 1999. The ballot of its members held by the CSA oc-
curred between 10 and 20 April 1999, with the result being
known on 22 April 1999. The parties made some minor
changes to the agreement, and on 5 May 1999 the CSA con-
firmed its agreement and a recognised response was then to
progress the matter through the relevant approval processes.

The evidence before the Commission from a participant in
the negotiations on behalf of the CSA was that there was a
likelihood of having the first pay increase as from the first
pay in April 1999. A period of six weeks seemed to be an
achievable time frame. On 13 May 1999, the Health Depart-
ment advised the CSA that further information was required
by Treasury and Treasury approval was not able to be con-
firmed until 8 July 1999.

Cabinet approval was given within a fortnight of that date,
and, on 26 July 1999, the Health Department signed copies of
the proposed agreement with the CSA.

FINDINGS
We do not, having regard to what occurred upon the hear-

ing of this appeal, need to reproduce all of the Arbitrator’s
findings, but do reproduce some.

The Public Service Arbitrator found as follows—
1. That he was satisfied, on the evidence before him in

relation to both the Pathcentre and the Health De-
partment, that the approval processes took a longer
period of time than was anticipated by the parties.

2. The delay in the course of the Pathcentre’s approval,
after the CSA’s ballot had approved the proposed
agreement, was one day short of sixteen weeks.

3. The parties had estimated that the CSA would take
two weeks for its ballot process and the aim of the
parties overall was to have a new agreement regis-
tered by 1 April 1999, in total about six weeks.

4. The fact that it took sixteen weeks is significantly
different from the estimation. It is still significant
even if the evidence of one of the employees of the
Pathcentre is used as a measure. His evidence was
that a period of six weeks was a reasonable period
and that was accepted by the Arbitrator.

5. As for the Health Department, its approval process
commenced on 5 May 1999 and the process took
from then until 26 July 1999, a period just short of
twelve weeks, which is to be contrasted with the
estimate on the evidence of six weeks as an achiev-
able time frame.

6. The fact that the approval process took a longer pe-
riod of time than anticipated is not without
significance to the enterprise bargaining process.

7. The Arbitrator accepted that neither the Pathcentre
nor the Health Department was able to make a for-
mal offer to the CSA until after Cabinet had given
its approval to it. Nonetheless, an expectation was
created among the Pathcentre’s employees that the
formal offer would be made some time around 1 April
1999 to allow its formal acceptance and registration
to then occur.

8. Two issues which prevented the Pathcentre from con-
cluding its procedures as speedily as it itself had
anticipated. The first resulted from the apparent need
to change milestones which had been suggested by
DOPLR on or about 8 April 1999, but which were
not concluded until 20 May 1999.
The second concern was that Treasury approval had
not been received, at least by 11 June 1999, if not
later. However, any changes required to be made to

the in-principle agreement did not change the par-
ties’ agreement and no further ratification of the
parties’ respective positions was necessary, other than
the respondents approval processes.

9. The in-principle agreement was reached on terms
which included an understanding by the parties that
the respective operative dates of the first wage in-
crease would be the dates the agreements were
registered, the dates being anticipated to be approxi-
mately six weeks from the reaching of the
in-principle agreement. All parties participated in the
negotiations in good faith and, on that basis, the
employees voted accordingly to accept the in-prin-
ciple agreement.

10. A date of operation can be a very effective tool in
the negotiating armoury. There is a risk of frustra-
tion of employees’ hopes and the possible costs in
goodwill involved if delays cause that date to be ex-
ceeded. Here, the time taken to secure approval in
each case was significant and fairness indicated that
some recognition of the fact ought to occur, as the
CSA claimed.

11. It was not argued that the State Wage Principles had
application to these matters (1999) 79 WAIG 1847
at 1850.

12. The applications did not seek the variation of a reg-
istered agreement, nor did the orders sought have
the effect of varying wages or conditions above or
below the award safety net.

13. Rather, the applications were brought in circum-
stances where parties to enterprise bargaining had
reached agreement on all matters except one, in this
case the dates to be used for the purposes of calcu-
lating the first pay increase due to employees.

14. The Commission is directed to have regard to s.26
of the Act, to the interested persons immediately con-
cerned, whether directly affected or not, and the
capacity of the Pathcentre and the Health Depart-
ment to pay the first wage increase from an earlier
date than the date the agreement as a whole comes
into operation.

15. The Commission is also to take into account any
changes in productivity which have occurred or are
likely to occur. Enterprise bargaining is the central
tenet of industrial relations and the Arbitrator ac-
cepted that there was some force in the submission
that the circumstances in these applications might
serve to undermine the bargaining process and the
concept of good faith bargaining, particularly for the
future.

16. On balance, the Arbitrator found that the CSA had
discharged the onus upon it and demonstrated that
an order ought to issue to prescribe an earlier date
for the purpose of calculating the first pay increase
due to employees upon registration of the agreement
between the parties than the date the agreement was
registered.

17. The Arbitrator held that it was appropriate to con-
sider when the parties reached an in-principle
agreement and looked to the period of time which
the parties themselves estimated was reasonable for
the approval process to occur. In the case of the
Pathcentre, the estimated time, including the actual
registration of the agreement, was a six week pe-
riod. In the case of the Health Department, an
in-principle agreement was reached on 5 May 1999.
The estimated time, including the actual registration
of the agreement, being also a six week period.

18. Thus, the date for the purpose of calculating the first
pay increase due to employees upon registration of
the agreement should be a date six weeks later than
5 May 1999.

19. The Arbitrator, therefore, held that, in the case of
the Pathcentre, the date for the purpose of calculat-
ing the first pay increase due to employees upon
registration of the agreement for the parties should
be the first pay period on or after 12 May 1999.
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20. In the case of the Health Department, the date for
the purpose of calculating the first pay increase due
to employees upon registration of the agreement be-
tween the parties should be the first pay period on or
after 10 June 1999.

21. The Pathcentre and Health Department argued that
s.39 of the Act prohibited the Commission from
granting retrospectivity beyond the dates that the
respective applications were lodged in the Commis-
sion. However, the orders to issue do not, themselves,
operate retrospectively but in each case would come
into effect on the occurrence of a future action, that
is the registration of the parties’ agreements and
merely determine a date which is not agreed between
the parties.

ISSUES AND CONCLUSIONS
We have set out the background and the Arbitrator’s find-

ings in some detail, because it is necessary for an understanding
of this matter, although the ground on which the appeal was
to be decided was a narrow one; and, indeed, the appeal was
conceded.

The relevant principles, as was properly submitted by Mr
Lundberg, on behalf of the appellants, are now well estab-
lished by the decisions of the Industrial Appeal Court in
Director General of the Ministry for Culture and the Arts v
CSA & Others 80 WAIG 453 (IAC) which was followed by
the Full Bench in The Chief Executive of the Western Austral-
ian Tourism Commission v CSA 80 WAIG 1370 at 1373 (FB).

There is no power to make an order that purports to give an
industrial agreement any operative effect before the agreement
comes into existence.

As was submitted correctly, the orders here are in the same
terms and indistinguishable from the orders found to be be-
yond power in Director General of the Ministry for Culture
and the Arts v CSA & Others (IAC)(op cit). The orders in the
present case are also retrospective in effect and are, for the
same reasons, beyond power. There are no other distinguish-
ing factors.

That the orders were made ultra vires was conceded, and
properly so, by Mr Rea for the respondent. He also, put shortly,
complained as his colleague had, justifiably, in The Chief
Executive of the Western Australian Tourism Commission v
CSA (FB)(op cit) the frustration of an agreement reached by
an organisation of employees (the CSA) with the employer
by delays resulting from the superimposition of conditions
upon employers after the completion of the bargaining proc-
ess.

However, for those reasons, the Full Bench acceded to Mr
Lundberg’s submissions for the appellants that the order made
was ultra vires.

For those reasons, too, the Full Bench joined in quashing
the orders made at first instance and ordered accordingly.

APPEARANCES: Mr M G Lundberg (of Counsel), by leave,
on behalf of the appellants Mr E P Rea on behalf of the Re-
spondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Chief Executive Officer
Department of Education Services

and

Chief Executive Officer
Western Australian Centre for Pathology and Medical

Research

and

Commissioner of Health, Health Department of Western
Australia

(Appellants)

and

The Civil Service Association of Western Australia
Incorporated

(Respondent).

No 716 of 1999.

No FBA 21 of 1999.

No FBA 22 of 1999.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER G L FIELDING.

27 April 2000.

Order.
The Notice of Hearing of the directions hearing of the ap-
peals, having been forwarded to the parties on the 12th day of
April 2000, giving notice of the directions hearing on the 27th
day of April 2000, and Counsel for the abovenamed appel-
lants, on the 14th day of April 2000, having advised, in writing,
that the appellants did not press for the appeals to be heard at
the same time and requested that the directions hearing be
vacated, and the advocate for the abovenamed respondents,
on the 14th day of April 2000, having advised, in writing, that
the respondents consented to the hearing date being vacated,
and the Full Bench having decided that the consent to the
vacating of the date of the directions hearing constituted spe-
cial circumstances so as to exempt the parties and each of
them from further compliance with Regulation 29 of the In-
dustrial Relations Commission Regulations 1985, and the
parties herein, having consented to waive the requirements of
s.35 of the Industrial Relations Act 1979 (as amended), it is
this day, the 27th day of April 2000, ordered and directed, by
consent, as follows:—

(1) THAT the application to vacate the hearing date of
the directions hearing be and is hereby granted.

(2) THAT appeals No. FBA 21 and FBA 22 of 1999 be
heard and determined together.

(3) THAT appeal No. 716 of 1999 be heard and deter-
mined alone.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Chief Executive Officer, Western Australian Centre for
Pathology and Medical Research

(Appellant)

and

The Civil Service Association of Western Australia
Incorporated

(Respondent).

No FBA 21 of 1999.

Commissioner of Health, Health Department of Western
Australia

(Appellant)

and

The Civil Service Association of Western Australia
Incorporated

(Respondent).

No FBA 22 of 1999.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER G L FIELDING.

25 May 2000.

Order.
These matters having come on for hearing before the Full
Bench on the 25th day of May 2000, and having heard Mr M
G Lundberg (of Counsel), by leave, on behalf of the appel-
lants and Mr E P Rea on behalf of the respondent, and the
Full Bench having heard and determined the matter, and the
Full Bench having decided that reasons for decision should
be delivered at a future date, and the parties herein having
waived the requirements of s.35 of the Industrial Relations
Act 1979 (as amended), it is this day, the 25th day of May
2000, ordered and directed as follows—

(1) THAT the outlines of submissions filed on behalf of
each of the parties form the record of the proceed-
ings.

(2) THAT appeals No. FBA 21 of 1999 and FBA 22 of
1999 be heard together.

(3) THAT the appellant be and is hereby granted leave
to amend the Notices of Appeal by substituting for
the last line on the first page of each Notice of Ap-
peal the following—

“The appellant seeks an order that the deci-
sion made on the 14th day of September 1999
in matters No. PSACR 22 and No. PSACR 30
of 1999 be quashed.”

(4) THAT the appellant be and is hereby granted leave
to abandon appeal ground 3 in appeal No. FBA 21
of 1999 and appeal ground 4 in appeal No. FBA 22
of 1999.

(5) THAT appeals No FBA 21 and FBA 22 of 1999 be
and are hereby upheld.

(6) THAT the decision of the Public Service Arbitrator
made on the 14th day of September 1999 in matters
No. PSACR 22 and No. PSACR 30 of 1999 respec-
tively be and are hereby quashed.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

Appellant.

and

BHP Iron Ore Pty Ltd

Respondent.

No FBA 11 of 2000.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

COMMISSIONER P E SCOTT
COMMISSIONER S J KENNER.

2 June 2000.

Reasons for Decision.
THE PRESIDENT: This is an appeal against the “decision”
of the Commission, constituted by a single Commissioner,
alleged to have been given on 21 February 2000 in matter No
C26 of 2000.  By that decision, the Commission, constituted
by the Senior Commissioner, declined to disqualify himself
from dealing with an application under s.44 of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to as
“the Act”) which was before him in conference and gave rea-
sons therefor.

It was common ground that the “decision” appealed against
was a “finding”, as that is defined in s.7 of the Act. A finding
is defined as follows—

“a decision, determination or ruling made in the course
of proceedings that does not finally decide, determine or
dispose of the matter to which the proceedings relate”

That means that, pursuant to s.49(2a) of the Act, the appeal
simply does not lie unless, in the opinion of the Full Bench,
the matter is of such importance that, in the public interest, an
appeal should lie.

GROUNDS OF APPEAL
The appeal is brought on narrow grounds, which are as fol-

lows—
“The Commission erred in law in that the matter before
it—

1. Was an application for conference pursuant to sec-
tion 44 of the act and the commission was therefore
bound to follow the provisions of section 44, this
was not done.

2. Section 44(9) provides that the commission may hear
and determine “any questions, dispute or disagree-
ment” in relation to an industrial matter.

3. (a). Section 44(11) was not complied with in that
following objection to the commission hearing and
determining the question of apprehension of bias
there was no discussion with the Chief Commissioner
as required by the Act.

3. (b). The Chief Commissioner did not interview the
objecting party nor direct the commission to hear
and determine the matter as required by the Act.

4. In light of grounds (1) to (3b) above there were seri-
ous errors of law leading to the clear position that
there was no jurisdiction for the commission to pur-
port to determine the question in issue in the manner
it did. The decision of the Commission in confer-
ence of 21st February 2000 should be quashed in its
entirety.”

BACKGROUND
The appellant is an organisation of employees and the re-

spondent is an employer. The appellant made application to
the Commission pursuant to s.44 of the Act, which applica-
tion was lodged on 2 February 2000, complaining that—

“Contrary to Iron Ore and Processing Award No.A29 of
1984, and the BHP Iron Ore Industrial Relations Agree-
ment, contractors were employed in the Loco Overhaul
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Workshop at Nelson Point, Port Hedland without any dis-
cussion or agreement with the union. This issue was raised
by the on-site Convenor and was told by supervision that
the contractors will continue to work regardless. The
union seeks the assistance of the Commission to resolve
this dispute.”

It is reasonable to assume, although it was not stated, that
the matter, No C26 of 2000, was allocated to the Senior Com-
missioner by the Chief Commissioner pursuant to s.16(1) of
the Act.

The matter came on before the Senior Commissioner for a
compulsory conciliation conference in the Commission at
Perth on 21 February 2000, when Mr Game and Mr Young
appeared for the appellant and Mr Wheeler, Mrs Kelly and
Mr Boylan appeared for the respondent.

The Senior Commissioner had arranged for proceedings to
be recorded for transcript and that record was so made.

However, relevant to the grounds of appeal, the advocates
for the appellant objected to the Senior Commissioner presid-
ing over the conference, making the submission that there was
ostensible bias on the part of the Senior Commissioner and
that he should disqualify himself.

The Senior Commissioner decided to deal with the matter
privately, over objection, and to rule on the submission as to
bias there and then, which he did, ruling that there was no
ostensible bias on his part and declining to disqualify him-
self.

There was no objection on behalf of the respondent to the
Senior Commissioner conducting the conciliation conference.

The Senior Commissioner decided that he would not dis-
qualify himself, as I have already observed. He then adjourned
the conference, observing that “if the matter’s not withdrawn
it will come on as a conference before me or someone else,
depending on what happens” (see page 26 of the appeal book).

The grounds of appeal were very narrow, although some of
the submissions in support were quite outside those grounds
of appeal.

The attempt to ex tempore extend the grounds was objected
to and the objection was valid. The grounds were not amended
or sought to be amended.

ISSUES AND CONCLUSIONS
I would propose to deal only with the grounds of appeal as

they appear in the Appeal Book and the submissions which
apply to them.

The crux of the appeal was an allegation that the Senior
Commissioner did not comply with s.44 of the Act in that,
following the objection to the Commission having been made
and, following the question of bias having been decided, there
was no discussion with the Chief Commissioner as required
by the Act, and the Chief Commissioner did not interview the
objecting party or direct the Commissioner to hear and deter-
mine the matter as required by the Act.

It was part of the submissions that the matter should have
been heard in open court because the question of bias was
part of the arbitration process and not the conciliation proc-
ess.

When the conference was convened, the Senior Commis-
sioner was asked to rule on a submission that he should
disqualify himself for ostensible bias. The representatives for
the appellant specifically submitted that there should be no
dealing with the matter in dispute before the Commission until
that question was resolved, and in fact, there is no evidence
that the matter in dispute has ever been dealt with.

The conference was clearly not concluded when it was ad-
journed; indeed, the substantial matter to be dealt with and
the subject of the application, had not been commenced to be
dealt with. Further, the matter, the subject of the conference,
as referred to in the application, the dispute between the ap-
pellant and respondent company, was not resolved by
agreement, nor was it decided that the matter should be heard
and determined because the question in dispute or disagree-
ment had not been settled by agreement between all of the
parties.

The next step, therefore, was to conduct the conference and,
after it had been conducted, to proceed as required by s.44(8)
or (9) of the Act.

However, the conference did not go further than it being
adjourned before the main issue of disagreement or dispute
was dealt with.

There was no conclusion of the conference in terms of s.44(8)
and s.44(9), and no agreement reached. Accordingly, the mat-
ter had not proceeded to the arbitration stage and, therefore,
the operation of s.44(10) or (11) or (12) or (12a) of the Act
had not been triggered. Those subsections could not operate
until there was a conclusion of the conference in terms of
s.44(8) or s.44(9).

The question of bias was not a matter of arbitration at all,
nor could it be. There was a submission that the Senior Com-
missioner should disqualify himself from conducting a
conference which he declined to do. The submission was prop-
erly made and dealt with before the subject matter of the
application and the conference was dealt with. Before that
latter step could be taken, the proceedings were adjourned, as
it were, part-heard.

I say that it was appropriate to make such an objection it is
a similar objection, at least in its ramifications, to an objec-
tion to jurisdiction. An objection on the grounds of bias must,
as a necessity, be taken before the conference proper proceeds
and be dealt with then, otherwise if there is a failure to pursue
such an objection as soon as possible, that failure might con-
stitute a waiver of the right to raise the question of alleged
bias (see Vakauta v Kelly 167 CLR 568).

Accordingly, the provisions of s.44 of the Act, so far as they
are required to be followed, were followed. Because the con-
ference was not completed or concluded, s.44(11) did not
apply, nor did s.44(9).

I would also wish to observe that RRIA v AMWSU 66 WAIG
1405 is not a relevant authority and does not assist in the mat-
ter.

I would further observe that I have interpreted s.44 of the
Act in accordance with s.18 of the Interpretation Act (WA)
1984 (as amended) and according to the words of the section,
giving them their ordinary and natural meaning. I have also
interpreted the words of s.44 of the Act in the context of the
whole of the Act.

There was no requirement for the matter to be dealt with in
accordance with s.44(11) of the Act and no error in that not
being done. That duty is cast on the Commission only after
the steps required to be taken by s.44(9). Put shortly, the con-
ference had not concluded within the meaning of s.49(11).

The grounds of appeal are not made out for those reasons.
There are a number of other matters in relation to which I

should make some observations, but they are not essential to
the deciding of this appeal.

First, as Mr Young, for the appellant, correctly observed,
this was not an appeal against the merits of the Commission-
er’s decision not to disqualify himself.

Second, there was no submission that the submission as to
bias was not properly made when it was made at the com-
mencement of the conference. Natural justice is required to
be afforded in conciliation conferences in this Commission.
Parties to a dispute are entitled to have the attempt at resolu-
tion of the dispute presided over by an impartial conciliator. I
say that because the provision of such an impartial conciliator
is a sine qua non to the achievement of those objects of the
Act which make the provision of conciliation and the provi-
sion of apparatus for the settlement of the disputes’ major
objects (see s.6(a) and (b) of the Act).

The role of conciliator requires the most scrupulous even-
handedness in its discharge. Accordingly, a submission of bias
can be properly made, as this was, in conciliation proceed-
ings (see the observations of Spender J in the Federal Court in
Koppen v The Commissioner for Community Relations (1986)
28 AILR 402 which, although relating to a different tribunal,
I regard as apposite and adopt). Inevitably, there is a duty to
act fairly, required by s.26(1)(a) of the Act, for a conciliator
as well as an arbitrator.

As to the question of whether this matter ought to be heard
in open court, which was not a matter relevant to the disposi-
tion of the appeal, I would, however, make the observation
that it would be rare that the question of bias, when raised
even in conciliation proceedings where there is duty of pri-
vacy in relation to the matters before it, would not be heard,
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by virtue of s.27(1) of the Act, in open court, it not being a
private matter which should remain so, in accordance with
s.44(5) of the Act. That, however, was not a ground of appeal
in this matter and I would wish to be persuaded that any such
failure would vitiate the substantial decision at first instance,
in any event.

Since, as I have observed, the decision appealed against was
a finding, the Full Bench was required to be satisfied that the
matter was of such importance that, in the public interest, an
appeal should lie.

Matters of bias would normally deserve such a characteri-
sation. The scope of the Commission’s jurisdiction and powers
normally would, too. However, in this case, there was no real
issue of jurisdiction or power to be determined, no new issue
and no issue of import or wide application, in the circum-
stances of this case.

Further, the question of bias did not arise; the question of
power and jurisdiction did. The answer to the question was a
clear one, for those reasons. The question was not one of such
importance that, in the public interest, an appeal should lie. I
would dismiss the appeal for that reason alone.

The Full Bench also raised a question of jurisdiction with
the parties, as it was entitled to do (see SGS Australia Pty Ltd
v Taylor 73 WAIG 2331 (FB)). This was an appeal against a
“finding”, as defined, and a “finding” is a “decision”, also, as
defined, in s.7 of the Act.

Thus, as a “decision”, the Commission was required to draw
the same up in the form of an order, in this case dismissing an
oral application, and signed and delivered in accordance with
s.34 of the Act, which prescribes those mandatory require-
ments. This was not done. Further, the provisions of s.35 of
the Act were not complied with, and the decision was not
perfected since there was no order sealed with the seal of the
Commission and deposited in the Registry (see s.36 of the
Act) (see also CMEWU v The United Furniture Trades In-
dustrial Union of Workers, WA 70 WAIG 3913 (IAC), Registrar
v MEWU and Others 74 WAIG 1487 (IAC) and McCorry v
Como Investments Pty Ltd 69 WAIG 1000 (IAC)).

Accordingly, there was no decision or no valid decision,
within the meaning of s.49(2) of the Act, against which an
appeal can lie or could lie. For that reason, also, the appeal
should be dismissed.

In my opinion, the definition of “finding” does not include
decisions made in the course of proceedings which are rou-
tine procedural matters, or matters of admissibility of evidence
or of a minor procedural nature, such as uncontested orders
for adjournment.

It would be absurd to read “finding” as a decision requiring
to be treated with statutory formality in many cases. How-
ever, decisions as to jurisdiction or matters of bias are clearly
findings, as defined in the Act, and are required to be dealt
with in accordance with s.34, s.35 and s.36 of the Act.

For those reasons, the grounds of appeal are not made out
and I would dismiss the appeal.

COMMISSIONER SCOTT: I have read the reasons for de-
cision of His Honour the President, which set out the grounds
of appeal and background to this matter. I agree that the ap-
peal should be dismissed on the basis that no appeal lies
because there was no decision or valid decision.

I also agree that the grounds of appeal have not been made
out. This is because, as His Honour says, the conference had
not concluded. Therefore, there was no requirement for the
procedures set out in section 44(9) onwards to come into play.
The dispute the subject of the conference application had not,
at the point of the conference being adjourned, been the sub-
ject of discussion. The record of the conference clearly showed
that the conference was adjourned following the learned Sen-
ior Commissioner’s finding regarding the issue of ostensible
bias being conveyed to the parties, to enable the Appellant to
consider its position. There was not suggestion that the con-
ference had concluded. The learned Senior Commissioner had
not resolved to hear and determined the industrial matter the
subject of dispute between the parties. He had dealt only with
the application by the Appellant relating to ostensible bias.

The other matters raised by the Appellant before the Full

Bench go beyond the narrow grounds of appeal and I do not
intend to comment on them.

I would dismiss the appeal.
COMMISSIONER S J KENNER: The grounds of appeal

and the background and issues arising on this appeal have
been set out in the reasons for decision of the President and I
need not repeat them on this occasion.

The grounds of appeal in this matter are narrow in scope
and essentially go to the issue of an alleged error of law as to
the procedure adopted by the Commission at first instance in
a compulsory conference held pursuant to s 44 of the Indus-
trial Relations Act 1979 (“the Act”). The essential complaint
by the appellant is that the terms of s 44(11) of the Act were
not complied with.

The appellant submitted that following an objection raised
by the appellant to the Senior Commissioner dealing with the
matter on the grounds of ostensible bias, there was no confer-
ral with the Chief Commissioner and an interview between
the Chief Commissioner and the appellant, as required by s
44(11). As a consequence, it was submitted by the appellant
that the procedure adopted by the Senior Commissioner, in
determining the question of bias as raised by the appellant as
and when he did, was tainted by an error of law and such
decision should be quashed.

It should be emphasised that it was on this basis and this
basis alone, that the appeal was brought.

In my opinion the appeal must fail for the following rea-
sons. Firstly, the subject matter of the application to the
Commission pursuant to s 44 of the Act, was a dispute be-
tween the appellant and the respondent as to the respondent’s
alleged engagement of contractors at one of its operational
sites, without consultation or agreement with the appellant,
which conduct was said to be in breach of industrial instru-
ments regulating the relevant employment.

In connection with this issue, in my view, the relevant “mat-
ter” that was the subject of the application for a compulsory
conference, was the dispute as to the engagement by the re-
spondent of contractors, without discussion with and the
agreement of the appellant, said to be required. For the pur-
poses of ss 44(5a), 44(6), and 44(8)-(12a) the “matter” is the
industrial matter inter partes which was, in this instance, the
“matter” the subject of the application for the compulsory
conference.

Alternatively, and in any event, even if that proposition is
not correct, it is clear that the conduct of the compulsory con-
ference at first instance had not reached the stage at which the
provisions of s 44(11) of the Act came into operation. The
compulsory conference, from the record of proceedings, had
not concluded. The compulsory conference having not con-
cluded, the necessary pre-requisite to the Senior Commissioner
advising the parties of his intention to hear and determine the
matter under ss 44(10) and 44(11), and for a party to object to
the Commission as then constituted, hearing the matter under
s 44(11), had not been met.

Secondly, the subject matter of this appeal was a “finding”
as defined in s 7 of the Act and therefore an appeal does not
lie under s 49 of the Act, unless, in the opinion of the Full
Bench, the matter is of such importance that, in the public
interest, an appeal should lie: s 49(2a). Whilst the determina-
tion under challenge was a “finding”, for the reasons outlined
by the President, I agree that it was also a “decision” for the
purposes of the Act, and therefore it was required to be per-
fected in accordance with the statutory requirements of the
Act. This was not done in this case.

Finally, as to the public interest issue, because the grounds
of appeal were narrowly confined only to the issue of the
Commission’s jurisdiction and power and particularly the pro-
cedure adopted by the Senior Commissioner under s 44 of the
Act, I am not persuaded that the finding relates to a matter of
such importance that, in the public interest, an appeal should
lie. This is not to say however, that matters of alleged bias
may not raise such issues. In my view, in appropriate circum-
stances, they clearly could. However, the matter of alleged
bias was not before the Full Bench on this appeal.

I would dismiss the appeal.
THE PRESIDENT: For those reasons, the appeal is

dismissed.
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Order accordingly
APPEARANCES: Mr C F Young on behalf of the appellant
Mr A J Power (of Counsel), by leave, and with him Mr H

Downs (of Counsel), by leave, on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
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and
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HIS HONOUR THE PRESIDENT P J SHARKEY

COMMISSIONER P E SCOTT
COMMISSIONER S J KENNER.

2 June 2000.
Order.

This matter having come on for hearing before the Full Bench
on the 19th day of May 2000, and having heard Mr C F Young,
on behalf of the appellant and Mr A J Power (of Counsel), by
leave and with him Mr H Downs (of Counsel), by leave, on
behalf of the respondent, and the Full Bench having reserved
its decision on the matter, and reasons for decision being de-
livered on the 2nd day of June 2000 wherein it was found that
the appeal should be dismissed, it is this day, the 2nd day of
June 2000, ordered that appeal No FBA 11 of 2000 be and is
hereby dismissed.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Colin Harris

(Appellant)

and

Brandrill Limited

(Respondent)

No FBA 10 of 2000.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER S J KENNER.

9 June 2000.
Reasons for Decision.

THE PRESIDENT: This is an appeal brought pursuant to s.49
of the Industrial Relations Act 1979 (as amended) (hereinaf-
ter referred to as “the Act”) against what would appear to be
the whole of a decision made by the Commission, constituted
by a single Commissioner, on 15 February 2000 in applica-
tion No 1265 of 1999.

GROUNDS OF APPEAL
The grounds of appeal are set out in the Schedule at pages 4

to 10 of the appeal book (hereinafter referred to as “AB”),
which I reproduce hereunder—

“1. The learned Senior Commissioner erred in law in
that he did not hold that in an action in personam

the rules of legal service of the originating process
define the limits of the forum’s jurisdiction.

Particulars
The Application was served on the respondent’s prin-
cipal office pursuant to regulation 89(2)(a) of the
Industrial Relations Commission Regulations 1985
(WA).
The Application is an action in personam.
In an action in personam, the rules of the legal serv-
ice of the writ define the limits of a forum’s
jurisdiction.
The Application is therefore within the Commission’s
jurisdiction.

2. The learned Senior Commissioner erred in law in
that he held that the limit of the statutory authority
of the Commission is not determined by principles
of private international law but by the principles of
statutory interpretation.

 Particulars
 Section 26 of the Industrial Relations Act 1979 (the
“Act”) compels the Commission, in the exercise of
its jurisdiction, “to act according to equity, good con-
science, and the substantial merits of the case...”

   Equity follows the law.
The rules of private international law gives content
to questions of jurisdiction.
Part of the process of exercising jurisdiction is the
determination of its limits.
Therefore private international law should be con-
sidered when determining jurisdiction.
In any event, there is nothing in the Act which ex-
pressly limits the Commission’s jurisdiction to claims
arising out of events that occurred, or causes of ac-
tion that arose, in Western Australia.

3. The learned Senior Commissioner erred in law in
that he held that the Commission does not has (sic)
jurisdiction in respect of an “industrial matter” wher-
ever it occurs even if both parties to the proceedings
are resident in Western Australia.

Particulars
Section 3 of the Act, does not use words to the effect
that “save and except as follows, the Act shall not
have application off shore...”
Those words could have readily been inserted by
the draftsman, but they were not and accordingly
they should not be read into the Act.
It is therefore the case that the usual rules of private
international law apply.
Section 3 of the Act expressly expands the jurisdic-
tion of the Commission to off shore areas in
circumstances which may not otherwise be within
the Commission’s power.
An express provision providing positively for State-
wide or extra-territorial jurisdiction does not give
rise to a negative inference confining the exercise of
jurisdiction to events and parties within the State.

4. The learned Senior Commissioner erred in law in
that he held that very clear words would be required
before State Parliament should be taken to have in-
tended to regulate activities overseas.

Particulars
The fact that the termination occurred in South Af-
rica does not make the jurisdiction of the
Commission extra-territorial in the sense used in the
authorities on the point.
Courts and tribunals in the States of Australia are
routinely called upon to exercise jurisdiction in re-
spect of events which occurred and, on occasion that
arose, elsewhere. In doing so they apply (subject to
the Commonwealth Constitution and any relevant
stature(sic)) the common law rules governing con-
flict of laws. This does not involve attributing to the
State Parliament any attempt to legislate beyond the
reach of its powers.
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The fact that cases may involve events occurring, or
causes of action arising, out of the State does not
relevantly make the legislation extra-territorial.
The Australia Act 1986(Cth), s2(1) provides—

“It is hereby declared and enacted that the leg-
islative powers of the Parliament of each State
include full power to make laws for the peace,
order and good government of that State that
have extra-territorial operation.”

The requirement for a relevant connection between
the circumstances on which the legislation operates
and the State should be liberally applied and that
even a remote and general connection between the
subject-matter of the legislation and the State will
suffice.
The relevant connection with Western Australian (sic)
is the application of a law, expressed in general lan-
guage, to litigants in this State who, at all relevant
times, had seemingly viable proceedings against a
Western Australian resident company All of the fore-
going is, in the applicant’s submission, ample
authority for the proposition that the Commission
has jurisdiction to hear and determine the Applica-
tion.
A forum will have jurisdiction unless it is clearly
inappropriate.
The Commission is not a clearly inappropriate fo-
rum.
The Commission therefore has jurisdiction.

5. The learned Senior Commissioner erred in law in
that he held that the Commission’s jurisdiction is
confined to industry within Western Australia or at
least to industry with a real and substantial connec-
tion with the State.

Particulars
 The Commission’s jurisdiction is defined by the na-
ture of the claim involved.
The nature of the claim in the Application is that the
termination of the applicant’s contract of employ-
ment by the respondent was in breach of s 29 of the
Act. There is no doubt that the Commission has ju-
risdiction over claims of this nature.
The principles relating to forum non conveniens must
now be taken into account, but in dealing with the
first issue in the appeal it is important to bear in mind
that the jurisdiction of common law courts has not,
as a matter of history, been confined, or even prima-
rily related, to causes of action arising within the
jurisdiction.
The respondent is an entity which is incorporated in
and trades in Western Australia, it was readily served
with process here, and its assets are all here, and
accordingly Western Australia is the very forum in
which one would expect proceedings to be com-
menced, especially if (as is the case) the applicant is
also a resident of this State.
Presence of the defendant within the jurisdiction is
the traditional basis for the exercise of jurisdiction.
The common law view was that the primary, or
proper, jurisdiction of a court is over persons who
are served with process within the jurisdiction. The
capacity to compel the defendant to submit to the
decree of the court was what mattered.
Further, the appellant repeats the Particulars to para-
graph 4 above, save and except the first paragraph
of such Particulars.
Alternatively, an application (as opposed to an in-
dustry) must have a real and substantial connection
with the State, and the Application has such a con-
nection by reason of the domicile and/or residence
of the parties, where the contract of employment was
made, the terms and conditions of the contract of
employment and the proper law of the contract of
employment.
Further and alternatively, the industry had a real and
substantial connection with the State by reason of

the domicile and/or residence of the parties, where
the contract of employment was made, the terms and
conditions of the contract of employment and the
proper law of the contract of employment.”

The appeal is against an order whereby an application,
brought by the appellant employee under s.29 of the Act in
which he alleged that he was unfairly dismissed and sought
relief by way of reinstatement, was dismissed.

BACKGROUND
The appellant alleged that he had been employed by the

respondent from the beginning of March 1999 until towards
the end of July 1999.

As a matter of record, there are written terms of a contract
of employment dated 2 March 1999 between Brandrill Lim-
ited, the respondent and the appellant. The document is headed
“Conditions of Employment – Jumbo Operator/Trainer – South
Africa Brandrill South Africa Secondment” (see pages 34-
35(AB)).

The respondent is a company incorporated in Western Aus-
tralia with its registered office in this State. Either directly or
through a subsidiary company, it is engaged in contract un-
derground mining in Australia and in South Africa and also
contract civil excavation in Australia and Hong Kong.

It was common ground that the appellant was employed to
work in South Africa and that, apart from a very brief intro-
ductory period, his work was confined to South Africa.

It was also common ground that he was dismissed from his
employment in South Africa on or about 21 July 1999. The
appellant alleged that his dismissal was unfair and instituted
proceedings pursuant to s.29(1)(b) of the Act, seeking relief
by way of reinstatement.

The respondent denied that it had ever employed the appel-
lant and asserted that the appellant was, at all material times,
employed by Brandrill South Africa (Proprietary) Limited, a
company registered in South Africa and carrying on business
in that country, but not in Australia. Further, the respondent
asserted that the appellant was not unfairly dismissed from
his employment, but was dismissed because the owners of the
mine requested that he be removed from the mine and the
employer had no alternative but to terminate his employment.

The respondent challenged the jurisdiction of the Commis-
sion to entertain the application. It did so on the basis that the
work performed by the appellant was performed in South
Africa as was the event giving rise to the termination of his
employment, as was the termination itself.

For the purposes of the challenge, the respondent conceded
that the appellant was employed by it and not by its wholly
owned subsidiary. It reserved to itself the right to advance its
claim that the appellant was employed by Brandrill South
Africa (Proprietary) Limited, should the matter proceed fur-
ther.

The respondent argued that the relevant provisions of the
Act should not be read as extending to “the world over”, but
should be limited in their operation to employment within
this State.

The agent for the respondent submitted that the legislation
should be interpreted as regulating industrial matters within
the normal territorial limit of the State Parliament and relied
on The Jumbunna Coal Mine, No Liability and Another v The
Victorian Coal Miners’ Association (1908) 6 CLR 309, Mynott
and Others v Barnard (1939) 62 CLR 68, Tomalin v S Pearson
& Son, Limited [1909] 2 KB 61 and decisions of the Com-
mission in Van Dijken v Bunnings (Northern Territory) Pty
Ltd (1987) 67 WAIG 957 and Sherrington v Sportsplay Tel-
evision Systems Pty Ltd (1988) 68 WAIG 1291.

It was submitted that what was required was that the em-
ployment be located in the State and, in any event, that there
was scope to pursue the matter in South Africa under the la-
bour relations law of that country.

It was not disputed that the respondent was resident in West-
ern Australia at the time when the application for employment
was made and when the contract was entered into or that the
contract of employment was entered into in this State, albeit
for work to be performed in South Africa.

Counsel for the appellant submitted at first instance, although
opposed by the respondent, that the appellant was, at all
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material times, domiciled in Western Australia. There was no
evidence of such.

Counsel also submitted, as was clear and relevant by the
case, that the provisions of the contract of employment, deal-
ing with long service leave and payment of salary, indicated
that the contract was to be governed by the laws of Western
Australia rather than that of South Africa.

FINDINGS OF THE COMMISSION
The Senior Commissioner found as follows—

1. That he was prepared to assume that the common
law rules of private international law govern pro-
ceedings before the Commission.

2. That this was not a case of ascertaining the applica-
ble law to be applied, but rather a case of defining
the ambit of the applicable law.

3. That the common law rules of private international
law provide, at least in respect of wrongs committed
outside the State and overseas, that proceedings may
be instituted in the State so long as a claim arises out
of circumstances which are of such a character that,
if they had occurred within the State, a cause of ac-
tion would have arisen, entitling the appellant to take
proceedings against the respondent of the kind com-
menced and, provided that under the law of the place
where the wrong occurred, the circumstances of the
occurrence gave rise to a civil liability of the kind
which the appellant sought to enforce (the Senior
Commissioner referred to Rahim v Crawther and
Another (1997) 17 WAR 559, McKain v R W Miller
& Company (South Australia) Pty Limited (1991)
174 CLR 1, and CSR Limited & Another v Cigna
Insurance Limited and Others (1996-1997) 189 CLR
345 at 387.

4. It is not sufficient that the respondent merely be resi-
dent in this State and that the respondent be duly
served with proceedings out of this Commission.

5. To the extent that the decision in Luff v D G Fletcher
Holdings Pty Ltd t/as WA/SA Border Village (1998)
78 WAIG 4438 suggests otherwise, the Senior Com-
missioner disagreed with it.

6. Service is a necessary condition to a proceeding in
any matter, but is not necessarily a determinant of
the extent of jurisdiction.

7. The dismissal complained of by the appellant gave
rise to the claim of the kind now in question at the
behest of the appellant.

8. The Senior Commissioner assumed that the claim,
said to be remediable in South Africa for unfair dis-
missal, in South Africa had not been extinguished.

9. The appellant would, prima facie, be entitled to com-
mence proceedings before the Commission in this
State.

10. The law of the place where the wrong occurred is
not imported into the law of this State, but it is the
law of this State which governs the application and
the claim must be one which comes within the scope
and operation of the legislation governing the juris-
diction of the Commission, namely the Act.

11. The Commission is a creature of statute, without any
inherent jurisdiction and with limited statutory au-
thority.

12. The limit of that authority is not determined by prin-
ciples of private international law, but by the
principles of statutory interpretation.

13. Generally, legislation is presumed not to have extra-
territorial application (see The Jumbunna Coal Mine,
No Liability and Another v The Victorian Coal Min-
ers’ Association (op cit)).

14. Where the Act “does not specify in what way the
generality of its language is to be reconciled with
the geographical limitation to which the legislative
powers of the State Parliament is subject”, the nec-
essary result is, “therefore to be implied or imported
upon a consideration of the context and the subject
matter” (see Kitto J in Kay’s Leasing Corporation

Proprietary Limited v Fletcher and Another (1964)
116 CLR 124 at 142).

15. The jurisdiction of the Commission to entertain pro-
ceedings concerning allegations of unfair dismissal
is essentially governed by s.23 of the Act, which
authorises the Commission to enquire into and deal
with an “industrial matter”.
Ordinarily, a claim of harsh, oppressive or unfair dis-
missal from employment is, by definition, capable
of being an “industrial matter”.

16. As the agent for the respondent argued, that ought
not to be taken to mean that the Commission can
enquire into and deal with an “industrial matter”
wherever it occurs, or even if both parties to the pro-
ceedings are resident in Western Australia.

17. The definition of “industrial matter” in the Act is
defined to mean “any matter affecting or relating to
the work, privileges, rights or duties of employers
or employees in any industry or of any employer or
employee therein”.

18. Central to the definition and thus to the jurisdiction
of the Commission is the existence of an “industry”,
which word is defined in s.7 of the Act, in general
terms, without reference to geographical boundaries,
but it should be read as being confined to industry
within Western Australia or, at least, to industry with
a real and substantial connection with the State.

19. The Senior Commissioner relied on s.6(a), (b), (c)
and (d) of the Act and said it was difficult to imag-
ine, having regard to those objects, that Parliament
would have intended to establish a means for con-
ciliation and arbitration with a view to preventing
and settling industrial disputes outside Western Aus-
tralia other than to the extent specified in s.3 of the
Act, and he quoted from the Second Reading Speech
in Hansard 1979, Volume 16, page 3616 (16 Octo-
ber 1979) (see page 27 (AB)).

20. Nothing in the Act suggested that it was intended to
regulate affairs in the workplace outside Western
Australia and a more natural reading of the Act, hav-
ing regard to its subject matter, would confine its
operation to employment within the industry in this
State.

21. S.3 of the Act is predicated on the fact that the ex-
pression “industry”, as it appears in the Act, is
confined to industry which is primarily carried on
in Western Australia.

22. There is ample authority that the jurisdiction of in-
dustrial tribunals akin to that in this State, when the
jurisdiction depends on the concept of industry
should be confined to an industry with a real and
sufficient link to the State. That means that some
aspects of the industry should be undertaken within
the State.

23. Where the Act is to be given the interpretation ad-
vanced by the appellant, most, if not all, of the
provisions of s.3(3) would be unnecessary.

24. The approach that jurisdiction in the New South
Wales Industrial Commission to declare certain con-
tracts of work void was confined to contracts relating
to the performance of work in a New South Wales’
industry, was decided in Maloney v Hoffman [1980]
AR (NSW) 318, 323.

25. This approach was endorsed by the Commission in
Court Session in Chrysler Jeep Automotive Distribu-
tors Australia Pty Limited v Canberra Star Motors
Pty Limited & Others (1997) 79 IR 452 and in Perrott
v Xcellenet Australia Limited & Others (1998) 84
IR 255.
The Senior Commissioner was also referred to
Mynott and Others v Barnard (op cit) in respect of
workers’ compensation laws.

26. The question of whether, in any particular case, an
industrial matter concerns an industry in Western
Australia or an industry with a real and substantial
connection to the State, is largely a question of fact
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and degree (see Mynott and Others v Barnard (op
cit) and Australian Timken Pty Ltd v Stone [1971]
AR (NSW) 246).

27. The Senior Commissioner was far from convinced
that the application concerned an unfair dismissal
and, thus, an industrial matter in an industry with a
real and sufficient connection to this State. Indeed,
it involved an occurrence in the South African min-
ing industry unconnected with Western Australia,
and, although the contract was entered into in West-
ern Australia with a Western Australian company,
that is not sufficient, as was made clear in Mynott
and Others v Barnard (op cit). It is not the contract
which is the issue in the proceedings, but the actions
of the appellant in South Africa in respect of em-
ployment which was confined to work in South
Africa.

28. The Senior Commissioner therefore held that the
Commission did not have jurisdiction to deal with
the matter because it was not a matter which fell
within the ambit of an “industrial matter” as envis-
aged by the Act. In any event, the dismissal of which
the appellant complained, did not occur in an indus-
try having a real and sufficient connection with this
State.

CONCLUSIONS
This appeal was thoroughly argued before the Full Bench

by counsel for both parties. The decision at first instance was
also the subject of careful reasons for decision. It was not in
issue that the common law rules of private international law
govern proceedings before the Commission and I am of the
view that that is the case.

Had the dismissal occurred in this State, it would have been
a matter remediable within the Commission’s jurisdiction (see
Rahim v Crawther and Another (op cit), McKain v R W Miller
& Company (South Australia) Pty Limited (op cit) and CSR
Limited and Another v Cigna Insurance Limited and Others
(op cit)).

Since the contract was entered into in this State and, since
the respondent and the appellant are resident here, it would
seem that there would be jurisdiction in any action taken in
the civil courts in relation to the contract of employment.

However, the issue was whether this Commission had juris-
diction. This Commission is a court of record and a tribunal
which has, inter alia, judicial functions. Indeed, it is, for some
purposes at least, a court. It is the law of this State which
governs the application and the claim must be one which comes
within the scope and operation of the Act, because the Act
governs the jurisdiction of the Commission.

It is not sufficient, of course, that the respondent merely be
resident in the State and that the respondent be served with
process issuing out of the Commission. In my opinion, as a
resident, the appellant is prima facie entitled to issue proceed-
ings out of this Commission, not the least because the contract
of employment was entered into in Western Australia.

The Commission is, of course, a creature of statute and its
jurisdiction, power and authority is derived from statute. Ac-
cordingly, it follows that the limits of its authority and
jurisdiction do not derive from principles of international law,
but are derived from the statute, its interpretation and con-
struction.

It is valid to observe that, generally, legislation is presumed
not to have extra-territorial operation (see The Jumbunna Coal
Mine, No Liability and Another v The Victorian Coal Miners’
Association (op cit)). That perception has less weight when
applied among the Australian States (see per Malcolm CJ in
Dempster v National Companies and Securities Commission
(1993) 9 WAR 215.

It is important not to confuse the general presumption to
which I have referred above with the question whether or not
a state is able to legislate extra-territorially. Further, it is im-
portant to understand that the presumption against legislation
having extra-territorial operation can be rebutted if circum-
stances so demand (see examples cited in Pearce and Geddes,
“Statutory Interpretation in Australia” (4th edition) at pages
130-132).

It is, of course, indubitably the case that the States of the
Commonwealth of Australia have full power to make laws for
the peace, order and good government of that State which
have extra-territorial operation (see The Australia Act 1986
(Cth), s.2(1), and The Constitution Act 1889 (WA), s.2, which
empowers the Parliament of the then Colony of Western Aus-
tralia to “make laws for the peace, order and good government
of the Colony of Western Australia and its dependencies”).

It should also be observed that some of the cases in ques-
tion may involve events occurring or causes of action arising
out of the State, but does not relevantly make the legislation
extra-territorial (see Goliath Portland Cement Co Ltd v
Bengtell and Another (1994) 33 NSWLR 414 at 418 (CA) per
Gleeson CJ).

The jurisdiction of the Commission to deal with claims of
harsh, oppressive or unfair dismissal from employment is es-
sentially governed by s.23 of the Act, which confers on the
Commission jurisdiction to enquire into and deal with an “in-
dustrial matter”. A claim of harsh, oppressive or unfair
dismissal is, by definition, an “industrial matter”. The defini-
tion and the jurisdiction of the Commission depend, inter alia,
on the definition of the word “industry”, which is defined in
s.7 of the Act, but not by reference to any geographical bounda-
ries.

The question is whether “industry” should be confined to
industry within Western Australia or to industry with a real
and substantial connection to the state. However, before do-
ing that, some attention should be paid to the terms of the Act
to ascertain whether there is anything in the statute to indicate
a rebuttal of the presumption against extra-territorial opera-
tion.

S.3 of the Act confers extra-territorial operation in express
terms on the Commission. S.3 also is a recognition of the
exercise of extra-territorial legislative powers recognising the
necessity for a connection with the State. The effect of s.3 is
to specifically prescribe that where any industry is carried on,
partly within the State and partly within an area to which s.3(1)
applies, then the Act—

“...applies to and in relation to that industry in so far as
any employment relates to the area to which this subsec-
tion applies and in any such case this Act also applies to
and in relation to any industrial matter or industrial ac-
tion related thereto, and any jurisdiction, function, duty,
or power exercisable, imposed, or conferred by or under
this Act extends thereto.”

S.3(2) of the Act prescribes that an employer is connected
with the State in certain cases, namely—

“(a) is domiciled in the State;

(b) is resident in the State, normally or temporarily;

(c) being a body corporate, is registered, incorporated,
or established under a law of the State or is for the
purposes of the Companies (Western Australia) Code
deemed to be related to such a body;

(d) in connection with the industry concerned, has an
office or a place of business in the State; or

(e) is the holder of a licence, lease, tenement, permit, or
other authority, granted under a law of the State or
by a public authority under or by virtue of which the
industry is carried on.”

S.3(1) of the Act specifically prescribes that the Act applies
and there is jurisdiction of the Commission in certain areas of
the Australian fishing zone, prescribed by the Commonwealth
Fisheries Act 1952, or the Continental Shelf, as defined, to-
gether with any other area seaward to which, from time to
time, the laws of the State apply, whether of themselves or by
a Commonwealth law (see s.3(3)).

S.3(5) of the Act is of importance. That sub-section, I now
reproduce in full—

“Subsections (1), (2), and (3) shall not be construed as
applying this Act to or in relation to any person, circum-
stance, thing, or place by reason only of the operation of
paragraph (c) of the interpretation of the term “industry”
set out in section 7(1) unless this Act would also apply
by reason of the operation of subsection (1).”
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I also reproduce the definition of “industry” contained in
s.7 of the Act—

“industry” includes each of the following —
(a) any business, trade, manufacture, undertaking,

or calling of employers;
(b) the exercise and performance of the functions,

powers, and duties of the Crown and any Min-
ister of the Crown, or any public authority;

(c) any calling, service, employment, handicraft,
or occupation or vocation of employees,
whether or not, apart from this Act, it is, or is
considered to be, industry or of an industrial
nature, and also includes —

(d) a branch of an industry or a group of indus-
tries;”

What that means is that the Act can only apply territorially
by virtue of the extra-territoriality prescribed by s.3(1) of the
Act and not by virtue of the definition of industry, in particu-
lar industry as identified by the calling, service, employment,
handicraft or occupation or vocation of employees.

What is even more important is that the legislation, by s.3
of the Act, clearly evinces an intention to restrict to Australia
the exercise of jurisdiction to the statutorily prescribed areas
referred to in s.3.

Further, the element of connection between the subject matter
and the State which is still required (see  Union Steamship
Company of Australia Proprietary Limited v King (1988) 166
CLR 1) is prescribed by s.3 of the Act and it is, therefore, fair
to construe the Act as not prescribing any element of connec-
tion and any extra-territoriality outside Australia and its
territories.

There is, therefore, no scope to imply any other means of
connection to the State, of the type required by the principle
in Welker v Hewett (1970) 120 CLR 503. The question is
whether, as a matter of statutory construction, it can be cor-
rectly said that the Act has extra-territorial application. The
answer is that it can and it has, but that as a result, the appel-
lant is not engaged in an industry or in a place to which the
legislation applies, he being engaged in the South African gold
mining industry.

Mr Chitty, Counsel for the appellant, sought to found juris-
diction on the proposition that the action is an action in
personam and because service was effected on the respond-
ent’s registered office within the jurisdiction, the application
was within the jurisdiction. This was supplemented by the
following submission. S.26 of the Act requires the Commis-
sion, in the exercise of its jurisdiction, “ to act according to
equity, good conscience and the substantial merits of the case”;
it is a maxim of equity that equity follows the law; the rules of
private international law give context to questions of jurisdic-
tion.

Part of the process of exercising jurisdiction is the determi-
nation of its limits. Thus, it was submitted, by reason of s.26
of the Act and, by reason that equity follows the law, private
international law should be considered when determining the
question of the Commission.

First, I would observe that s.26(1) of the Act describes the
manner in which the Commission must exercise its powers
(see RRIA v AMWSU (1987) 68 WAIG 4). It does not pro-
vide a head of jurisdiction or power (see RRIA v ADSTE 68
WAIG 11 (IAC) (“Pepler’s Case”)).

Next, I would observe that Goliath Portland Cement Co Ltd
v Bengtell and Another (op cit) is distinguishable and persua-
sive only because, in this case, the Commission does replace
the Supreme Court and its rules are not those of the Supreme
Court. I see no bar to proceedings being taken in the Supreme
Court of Western Australia if there is a cause of action.

Having regard to the dicta of Malcolm CJ in Dempster v
National Companies and Securities Commission (op cit), and
of Gleeson CJ and Kirby J in Goliath Portland Cement Co
Ltd v Bengtell and Another (op cit), I am not of the view that
the Act excludes the exercise of jurisdiction in an unfair dis-
missal claim where the parties reside in this State, but the
dismissal occurred in another State or a Territory.

Further, the Act contains a specific limitation of territorial
operation outside Australia. There was no such express

limitation in the statute in Goliath Portland Cement Co Ltd v
Bengtell and Another (op cit).

For those reasons, I am not persuaded that the appeal is
made out or that the Senior Commissioner erred in finding as
he did. I would dismiss the appeal.

CHIEF COMMISSIONER W S COLEMAN: I have had
the advantage of reading the draft reasons for decision of the
Hon. President. I agree that the appeal should be dismissed.

The appellant was employed as a trainer in the use of me-
chanical equipment in underground mining in the Impala II
Shaft in South Africa. His employment in this position was
terminated. It was this action which gave rise to the applica-
tion pursuant to section 29(1)(b)(i) of the Industrial Relations
Act, 1979 (“the Act”).

The Commission in the first instance found that it did not
have jurisdiction to deal with the application as it fell outside
the ambit of an industrial matter as envisaged by the Act.

For the purpose of this appeal and indeed the hearing in the
first instance the respondent conceded that the appellant was
employed by it and not by its wholly-owned subsidiary
Bradmill South Africa (Proprietary) Limited. In the appeal
the respondent refuted the assertion that the appellant was
domiciled in Western Australia.

The appellant submits that the application is an action in
personam and as service was effected at the respondent’s reg-
istered office in Western Australia, the application is within
the Commission’s jurisdiction. This position is developed on
the premise that as section 26 of the Act compels the Com-
mission “to act according to equity, good conscience and the
substantial merits of the case …”, the rules of private interna-
tional law give content to questions of jurisdiction. By reason
of section 26 and because equity follows the law, private in-
ternational law should be considered when determining the
jurisdiction of the Commission.

The appellant argues that in the absence of any words in
section 3 of the Act limiting the Commission’s jurisdiction
with respect to its application off shore, the usual principles
of international law should determine the preliminary issue.
In this regard the physical presence of a party within the juris-
diction renders the party subject to service by courts of that
jurisdiction. Where service has been lawfully executed, is-
sues of extra territorial effect of orders are irrelevant to the
existence of jurisdiction. Jurisdiction rests on the presence of
the respondent being within the same State as the Tribunal
from which the orders which may be directed against it is
located. (Goliath Portland Cement Co. Ltd v Bengtell and Anor
(1994) 33 NSWLR 414. (“the Goliath Case”)

Furthermore, it is submitted, that nothing in section 3 of the
Act gives rise to a negative inference confining the existence
of jurisdiction to events or parties within the State (Goliath
Case). Indeed it is argued that section 3 confers extra-territo-
rial operation in circumstances where such operation may not
otherwise apply due to the principles of private international
law.

It is submitted that it is the nature of the claim that estab-
lishes the Commission’s jurisdiction and not the place the
incident occurred. Having established the lawfulness of serv-
ice and the presence of the respondent within the State in which
the Commission is located, the appellant submits that the fact
that the termination occurred in South Africa does not make
the jurisdiction of the Commission extra territorial. The re-
quirement for a relevant connection between the circumstances
on which the legislation operated in the State should be liber-
ally applied. Even a remote and general connection will suffice
(Union Steamship Co. of Australia Pty Ltd v King (1986) 166
CLR 1). In the circumstances of this matter the relevant con-
nection with Western Australia is claimed to be the application
of a law to a litigant in this State who has a viable action
against a Western Australian resident company. This it is sub-
mitted is not a remote connection.

As to the principles relating to forum non conveniens it is
argued that the circumstances of residency and the capacity to
compel the respondent company to submit to the order of the
Commission fulfills the requirements (Goliath Case).

In the event that it is necessary to establish a real and sub-
stantial connection with Western Australia the appellant claims
that the residency of the parties and the fact that the contract
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of employment was entered into in this State are sufficient to
secure that link.

Furthermore it is submitted that the relevant industry con-
nection is established through the execution of the contract in
this State, the residency of the parties and the application of
the law of contract to the terms and conditions of employ-
ment under the contract.

While the appellant acknowledges that the Industrial Rela-
tions Act, 1979 of Western Australia does not apply to “the
world at large”, it is submitted that the body of equity applied
to the legislation through the operation of section 26 of the
Act in effect expands the jurisdiction. On this basis it is claimed
that all that needs to be done for the appellant to establish
jurisdiction for the matter to be determined pursuant to sec-
tion 29(1)(b)(i) of the Act is that “service” and
“appropriateness” be established.

Unfortunately for the appellant there is no authority for the
proposition that section 26 of the Act operates so as to extend
jurisdiction. Indeed as the Industrial Appeal Court in Robe
River Iron Associates and Amalgamated Metal Workers and
Shipwrights Union of Western Australia and Others (1988)
68 WAIG 4 at page 20 noted—

“It is trite but perhaps ought to be repeated that the statu-
tory requirements of section 26 (1) directing the
Commission in the exercise of its jurisdiction under the
Act to act according to equity, good conscience and the
substantial merits of the case without regard to techni-
calities or legal forms is a direction as to the manner in
which it must exercise its jurisdiction. That section does
not confer a general jurisdiction to do whatever is thought
to be in accordance with equity, good conscience and the
substantial merits of a particular case. There must first be
a foundation in the Act itself for the exercise of the juris-
diction before section 26 operates.”

(Olney J at p.20)
Section 23 of the Act governs the Commission’s jurisdic-

tion to deal with applications alleging unfair dismissal. This
is not extended or enhanced by section 26 of the Act. The
Commission cannot have recourse to common law principles
as in the Goliath Case to extend the scope and territorial lim-
its of its jurisdiction. The ambit of jurisdication must therefore
be determined by reference to the statute and not by applica-
tion of the law of equity. The Act enables the Commission to
enquire into and to deal with an “industrial matter” as defined
in section 7(1). “Industry” is defined in general terms. If gen-
eral words are taken literally in their widest sense they are
always read as being primâ facie restricted to operating within
territorial limits.” (The Jumbuna Coal Mine N.L. and Another
v The Victorian Coal Miners Association (1908) 6 CLR 309
at 363).

As the respondent submits statutes are not to have extra ter-
ritorial application unless specific provision is made to displace
this presumption (Welker v Hewitt and Another (1970) 120
CLR 503 at p.511). The only territorial reference is the appli-
cation of the statute to off shore boundaries under section 3(3)
of the Act. As the learned Senior Commissioner, against whose
decision the appeal was brought, noted—

“The fact that the legislation expressly extends the geo-
graphical operation of the Act, in such a specific and
limited way, suggests to me that it was otherwise not to
apply to geographical areas off shore. Were the Act to be
given to interpretation advanced by the applicant most,
of not all, of the provisions of section 3(3) would be un-
necessary.” (Appeal Book, p.28)

Although the contract of employment was entered into in
Western Australia and the respondent company is located in
this State, that is insufficient to establish that the dismissal
from employment in South Africa concerns an industry in
Western Australia or an industry with a real and substantial
connection with this State (see Mynott and Others v Barnard
1939 62 CLR 69; Maloney v Hoffman [1980] AR NSW 318;
also Perrot v Xcellenet Aust Ltd and Others (1998) 84 IR
255). It is as the Commission in the first instance found a
dismissal occurring in the South African mining industry un-
connected to Western Australia and as such is not an industrial
matter envisaged by the Act. Section 26 of the Act does not
change that. The appeal should be dismissed.

COMMISSIONER S J KENNER: I have had the benefit of
reading a draft of the reasons for decision of the President. I
agree with those reasons and that this appeal should be dis-
missed. I wish to add the following observations.

The Commission is not a superior court of record and has
no inherent jurisdiction: RRIA v FEDFA 1987 AILR 50. Its
jurisdiction and powers are those as prescribed by the Indus-
trial Relations Act 1979 (“the Act”). For the purposes of the
matter at first instance, I would also be prepared to accept that
the common law rules of private international law govern pro-
ceedings before the Commission. However, this is not a final
answer to the issues agitated on this appeal.

The subject matter of the application at first instance was
required to satisfy the statutory criteria in this jurisdiction,
that is, the matter must have been an “industrial matter” for
the purposes of s 23 of the Act, in order for the Commission
to have jurisdiction to inquire into and deal with it. It follows
from the definitions contained in s 7 of the Act, that an “in-
dustrial matter” must arise in respect of an “industry” as that
term is defined.

Applying the principle of statutory interpretation that legis-
lation is presumed not to have extra-territorial effect, one must
look to the terms of the Act, to determine whether that pre-
sumption is to be rebutted. Section 3 of the Act deals with the
Commission’s extra-territorial jurisdiction and power. This
section clearly defines the limits of the Commission’s extra-
territorial jurisdiction and power and from its terms, requires
a relevant connection with the State of Western Australia in
order for a matter to be within the Commission’s jurisdiction.
Of significance in my view, in relation to the extra-territorial
jurisdiction of the Commission, is s 3(5) of the Act. This sub-
section clearly indicates that “industry”, as characterised by
an occupation or vocation etc of an employee, that may not
otherwise be assumed to be limited by the terms of s 3, is so
limited. This is in my view, a further indication of a parlia-
mentary intention to restrict the extra-territorial operation of
the Commission’s jurisdiction.

In the circumstances at first instance, it was clear that the
employment of the appellant was wholly for and actually per-
formed in South Africa. There was no evidence that the
engagement had any sufficient connection with industry in
and of Western Australia for any period of the employment.
Different considerations might arise for example, in circum-
stances where some of the relevant employment is performed
in Western Australia: Australian Timken Pty Ltd v Stone (1971)
AR 246; Mynott and Ors v Barnard (1939) 62 CLR 68. Con-
siderations such as these do not arise in this appeal.

THE PRESIDENT: For those reasons, the appeal is dis-
missed.

Order accordingly
APPEARANCES: Mr G I Chitty (of Counsel), by leave, on

behalf of the appellant
Mr G Bull (of Counsel), by leave, on behalf of the respond-

ent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Colin Harris

(Appellant)

and

Brandrill Limited

(Respondent)

No FBA 10 of 2000.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER S J KENNER.

9 June 2000.
Order.

This matter having come on for hearing before the Full
Bench on the 17th day of May 2000, and having heard Mr
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G I Chitty (of Counsel), by leave on behalf of the appellant
and Mr G Bull (of Counsel), by leave, on behalf of the re-
spondent, and the Full Bench having reserved its decision on
the matter, and reasons for decision being delivered on the
9th day of June 2000 wherein it was found that the appeal
should be dismissed, it is this day, the 9th day of June 2000,
ordered and directed that the appellant be and is hereby granted
leave to insert into the Appeal Book, after the existing page
33, the document titled “Conditions of Employment—Jumbo
Operator/Trainer—South Africa Brandrill South Africa Se-
condment” and to be added to the Appeal Book as pages 34
and 35.

By the Full Bench
President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Colin Harris

(Appellant)

and

Brandrill Limited

(Respondent)

No FBA 10 of 2000.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER S J KENNER.

9 June 2000.

Order.
This matter having come on for hearing before the Full

Bench on the 17th day of May 2000, and having heard Mr G
I Chitty (of Counsel), by leave on behalf of the appellant and
Mr G Bull (of Counsel), by leave, on behalf of the respond-
ent, and the Full Bench having reserved its decision on the
matter, and reasons for decision being delivered on the 9th
day of June 2000 wherein it was found that the appeal should
be dismissed, it is this day, the 9th day of June 2000, ordered
that appeal No. FBA 10 of 2000 be and is hereby dismissed.

By the Full Bench,
(Sgd.) P.J. SHARKEY,

[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Paul Nock
Appellant

and

Morawa Golf & Bowling Club
Respondent.

No FBA 5 of 2000.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER G L FIELDING.

10 May 2000.

Order.
The Notice of Appeal herein, having been filed in the Regis-
try of the Commission on the 28th day of February 2000, and
the abovenamed appellant, on the 23rd day of March 2000
and further on the 10th day of April 2000, having advised the
Commission, in writing, that he wished to withdraw the ap-
peal, and the agent acting on behalf of the abovenamed
respondent, on the 27th day of March 2000, having advised

the Commission, in writing, that the respondent had no ob-
jection to the appeal being withdrawn by the appellant, and
the Full Bench having decided that the consent to the with-
drawal of the appeal constituted special circumstances so as
to exempt the parties and each of them from further compli-
ance with Regulation 29 of the Industrial Relations
Commission Regulations 1985 and having so exempted them,
it is this day, the 10th day of May 2000, ordered, by consent,
as follows—

(1) THAT there be leave granted and leave is hereby
granted for appeal No FBA 5 of 2000 to be with-
drawn.

(2) THAT the Full Bench refrain from hearing the said
appeal further.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

FULL BENCH—
Unions—Application for

Alteration of Rules—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

(Applicant)

No FBM 2 of 2000.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER G L FIELDING.

6 June 2000.

Reasons for Decision.
THE PRESIDENT: These are the unanimous reasons for de-
cision of the Full Bench.

1. This is an application by The Civil Service Association
of Western Australia Incorporated (hereinafter referred to as
“the CSA”), an organisation of employees, as “organisation”
is defined in s.7 of the Industrial Relations Act 1979 (as
amended) (hereinafter referred to as “the Act”).

2. The application is one made to alter the rules of the
abovementioned organisation, pursuant to s.62(2) of the Act
which gives jurisdiction to the Full Bench to authorise the
Registrar to register any alterations to the rules of an organi-
sation which relates to its name, qualification of persons for
membership or a matter referred to in s.71(2) or (5) of the
Act. Otherwise, the Registrar is prohibited from registering
such an alteration to the rules.

3. The application was filed on 15 March 2000 and bears
the seal of the CSA and the signature of its Secretary, Mr D
Robinson (exhibit 1).

4. The applicant organisation seeks that the following al-
teration be authorised to be registered, namely an alteration
of Rule 6 of the Rules of the CSA by excluding from mem-
bership persons “employed in Level 1 and Level 2 positions
and who are eligible for membership of the Australian Mu-
nicipal, Administrative, Clerical and Services Union of
Employees, WA Clerical and Administrative Branch”.

5. The name “Federated Clerks’ Union of Australia Indus-
trial Union of Workers, WA Branch” is deleted from the Rules,
presumably because the Federal organisation referred to above
covers those persons.

6. Particulars appear in the form of copies of the Rules with
proposed amendments also set out and, in fact, gazetted in the



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 246380 W.A.I.G.

Western Australian Industrial Gazette on a date which does
not appear, but the date of publication of the relevant issue of
the Gazette is 27 April 2000 (80 WAIG 1680).

7. Once again, it is necessary to observe that there are no
particulars to the application as is prescribed in Regulation
8(2)(c) of the Industrial Relations Commission Regulations
1985 (as amended) (hereinafter referred to as “the Regula-
tions”), which requires that a Notice of Application shall, inter
alia—

“have attached a written statement of claim which clearly
and concisely specifies the exact nature of the relief sought
and the purpose of the application.”

The application, in that respect, does not comply with the
Regulations.

8. Pursuant to Regulation 98(1) of the Regulations, the ap-
plication is to be lodged in triplicate in accordance with Form
29.

9. Regulation 98(3) of the Regulations has been complied
with in that—

(a) three printed or type-written copies of the registered
rules of the organization or association incorporat-
ing and showing in distinctive characters, each
alteration of the rules of which registration is sought;

(b) three printed or type-written copies of each altera-
tion;

(c) three copies of the notice given to members in ac-
cordance with section 62(3)(b) of the Act including
a statement as to how such notice was disseminated
to members; and

(d) three copies of the resolution authorizing the appli-
cation.”

have been filed.
10. The reason given for the alteration is as follows—

“The need for the rule change was highlighted during the
recent election enquiry. The court found that a number of
staff of the CSA who had long been thought of as
financial members of the Union were not eligible to be,
because the rules did not reflect an agreement between
the CSA and the then Federated Clerks’ Union. The
amendment reflects the long held agreement that people
employed in Level 3 and above administrative positions,
could be members of the CSA. Those employed in level
2 positions and below are eligible to be members of the
ASU.” (exhibit 1)

11. Rule 9 is the Alteration of Constitution rule. It is, as all
rules for the alteration of the constitution are, a mandatory
rule. Rule 9 requires the following to occur.

No amendment, addition to, variation, rescission or substi-
tution of the constitution and rules shall be made unless—

(a) It has been passed by a majority of two-thirds of the
members eligible to vote;

(b) Those two-thirds of members are voting at a special
general meeting convened for the purpose of con-
sidering such changes;

(c) The quorum for such a meeting is one percent (1%)
of financial members at the date of calling the meet-
ing; or such amendment, etc. has been approved by
a simple majority of members voting in a referen-
dum conducted in accordance with Rule 21, or such
amendment, etc. has been passed by a majority of
two-thirds of the members of the Council in attend-
ance and voting at a meeting of the Council, provided
that notice of the proposed amendment, etc. has been
posted to each Council member, at least twenty-one
days prior to the meeting.

(d) Further, such amendments cannot be made unless a
notice of the proposed alteration and the reasons
therefor is posted or delivered to each and every fi-
nancial member of the CSA.

(e) A notice of the proposed alteration and the reasons
therefor is not valid unless members are informed in
that notice that they, or any of them, may object to
the proposed alteration by forwarding a written ob-
jection to the Registrar to reach him no later than
twenty-one days after the date of receipt of the
notice.

(f) That notice is not valid unless, in the notice, where
there is a proposed alteration to a rule relating to
qualification of persons for membership of the CSA,
members are to be informed that they, or any of them,
may object to the making of the application for those
proposed alteration and/or object to the proposed
alteration by forwarding a written objection to the
Registrar to reach him no later than twenty-one days
after the receipt of the notice.

(g) The Rules prescribe that no alteration to any of the
rules of the CSA shall be or become effective until
the Registrar has given to the CSA a certificate that
the alteration has been registered.

12. By virtue of s.62(4) of the Act, s.55, s.56 and s.58(3)
apply, with such modifications as are necessary, to and in re-
lation to an application by an organisation for alteration of a
rule of a kind referred to in sub-section 62(2) and referred to
above.

13. This is an application properly brought under s.62(2) of
the Act and is within the jurisdiction of the Full Bench.

14. The requirements under s.55 of the Act apply, as modi-
fied and the following requirements of s.55(2) were complied
with—

(a) A notice of the application and a copy of the rules of
the organisation, as they relate to the qualification
of persons for membership and a notice that persons
may object within the time and in the manner pre-
scribed must be published in the Industrial Gazette.
Such a notice was published in the Western Austral-
ian Industrial Gazette, as we have already observed.

(b) The notice also gives notice of the date of hearing of
this application, namely 29 May 2000, as is required.

(c) The application, in compliance with s.55(3) of the
Act, was not listed before the Full Bench until after
the expiration of thirty days of the date of issue of
the Industrial Gazette, such issue being dated 27
April 2000.

15. (a) The Full Bench is required to refuse an application
such as this, unless it is satisfied as to a number of
matters (see s.55(4) of the Act).

(b) First of all, it is necessary to look at the evidence.
There is a statutory declaration filed herein, having
been declared by Mr David Alexander Robinson, the
General Secretary of the CSA, on 15 March 2000
(exhibit 1). He declares as follows—

(i) That the CSA has made an application to the
Registrar to register alterations to its Rules pur-
suant to s.62 of the Act and that Appendix A
to his declaration is copy of the registered rules
with amendments in accordance with Regu-
lation 98(3) of the Regulations. The
amendment is actually to Rule 6(e)(2).

(ii) He also annexes as Appendix C a copy of the
notice to members required by Rule 9(a)(iii)
in accordance with s.62(3)(b) of the Act, which
he declares was forwarded on 15 March 2000
by post to each member of the CSA at that
member’s last known address, that being the
current address on the CSA’s register of mem-
bers. The notice is contained in a “Notice To
Members Regarding Changes To The CSA
Constitution and Rules”, and advises that the
Council of the CSA has authorised the fol-
lowing changes to the Rules of the CSA
Constitution and Rules and sets such changes
out in it. It also advises as the right to object,
and sets out the explanatory note to which we
have referred above.

(iii) The alterations, he deposes, were authorised
by a meeting of the CSA Council held on 23
February 2000, which was held in accordance
with Rule 9(a)(iii), in that all amendments etc.
were passed by a majority of the meeting of
the Council on 23 February 2000 and a notice
of the proposed amendments, etc. was posted
to each Council member on 28 January 2000
(Appendix E), twenty-one days prior to the
Council meeting of 23 February 2000.
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(iv) Appendix D is a true and accurate copy of the
Minutes of the Council meeting of 23 Febru-
ary 2000 which, by page 1 item 1, records
that the President and members of the Coun-
cil were present, that there were sufficient
members present to exceed the quorum of sev-
enteen members required by Rule 12(j)(iii) and
that, by resolution C22/00 (page 4, item 5.3),
they resolved to endorse the changes to the
Rules in terms of the alterations which is now
before the Full Bench.

(v) The making of the application to register these
alterations was authorised by the Council in
accordance with Regulation 98(4) of the Regu-
lations and a copy of that alteration was
attached and marked “Appendix D”, being
page 4, item 5.3, and by a meeting convened
in accordance with the Rules after the requi-
site notices had been forwarded to all members
on 15 March 2000, on Mr Robinson’s evi-
dence. That is a notice satisfying the
requirements of s.55(4)(b) of the Act.

(c) There is no objection to the application in the records
of the Commission. Patently, therefore, less than five
percent (5%) of the members have objected and there
is no obstacle to the application being granted on
the ground of objection.

16. The Full Bench was satisfied, on the evidence to which
we have referred, that s.55(4) of the Act has been complied
with in that—

(a) The application has been authorised in accordance
with the Rules of the organisation.

(b) Reasonable steps have been taken to adequately in-
form the members—

(i) Of the intention of the organisation to apply
for registration;

(ii) Of the proposed Rules of the organisation; and
(iii) That the members, or any of them, may ob-

ject to the making of the application or to those
Rules, or any of them, by forwarding a writ-
ten objection to the Registrar.

The Full Bench was satisfied, for those reasons, that s.55
and, having examined the alteration, s.56 of the Act, with the
necessary modifications implicit in these reasons, had been
complied with.

We now turn to the merits of the application and s.26(1)(a)
of the Act.

A number of exhibits in the form of correspondence be-
tween Mr David Alexander Robinson, Secretary of the
applicant, and, it would seem, of its counterpart Federal body,
the Community and Public Sector Union and another Federal
organisation, the Australian Services Union (hereinafter re-
ferred to as “the ASU”).

The first letter dated 12 April 2000 (exhibit 2B) advises that
the alteration to the rules of the applicant sought to be author-
ised by these proceedings is intended to reflect a long standing
agreement dating back to 1989 “adopted by our respective
unions”, with respect to coverage of CSA staff.

The agreement, as expressed in that letter, was said to be
that CSA employees in Levels 1 and 2 were eligible for mem-
bership of the ASU, whilst employees at Level 3 and above
were eligible to be members of the CSA. There was forwarded
therewith a copy of the Notice to Members forwarded to mem-
bers (Appendix C).

Further identification of the positions, which were said to
be Levels 1 and 2 positions, their duties and responsibilities,
appear in exhibit 2C, a letter from Mr Robinson to Ms Meredith
Hammat of the ASU dated 15 May 2000.

This letter and the information contained therein was ac-
knowledged by Ms Hammat in a letter dated 20 May 2000 to
Mr Robinson (exhibit 2D). The letter contains a consent to
the rule change on the basis that the identified positions are
excluded.

Exhibit 3 is a list of those Level 3, 4, 5 and 7 positions
which will be included by the alteration as conferring

eligibility for membership on their occupants. Exhibit 3 also
lists the duties required of those occupants.

As Mr Robinson observed in his letter (exhibit 2B), it was
suggested by Carr J that the rule ought to be altered to reflect
the agreement (see Re Application for an Inquiry Relating to
an Election in the CPSU, WA Branch – SPSF Group (WI 1503-
5 of 1906) (unreported) delivered 8 September 1998 per Carr
J at page 58 (Federal Court of Aust).

The alteration to the rule reflects the agreement between the
two organisations, one State and one Federal, a long standing
one as to eligibility, and is consonant therefore to the encour-
agement of membership coverage being agreed without
disruptive disputation. That is consistent with the objects pre-
scribed by s.6(a), s.6(e) and, to some extent, s.6(g) of the Act.

For those reasons, the equity, good conscience and the sub-
stantial merits of the case and the interests of the applicant
and its members lay with the Full Bench acceding to the ap-
plication and making the order which it did.

APPEARANCES: Ms J M Gaines on behalf of the appli-
cant.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

(Applicant)

No FBM 2 of 2000.

BEFORE THE FULL BENCH

HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN

SENIOR COMMISSIONER G L FIELDING.

29 May 2000.

Order.
This matter having come on for hearing before the Full

Bench on the 29th day of May 2000, and having heard Ms J
M Gaines, on behalf of the applicant, and the Full Bench hav-
ing heard and determined the matter, and the Full Bench having
determined that the reasons for decision should be delivered
at a future date, and the applicant herein having waived the
requirements of s.35 of the Industrial Relations Act, 1979 (as
amended), it is this day, the 29th day of May 2000, ordered
that the Registrar be and is hereby authorised to register al-
terations to the rules of the abovementioned organisation in
the following terms—

(1) By deleting the existing Rule 6(e)(2) and substitut-
ing therefore the following Rule 6(e)(2)—

“Shall not include any persons employed in
Level 1 and Level 2 positions and who are
eligible for membership of the Australian
Municipal, Administrative, Clerical and Serv-
ices Union of Employees, WA Clerical and
Administrative Branch.”

By the Full Bench,
(Sgd.) P.J. SHARKEY,

[L.S.] President.
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FULL BENCH—
Procedural Directions and

Orders—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Master Plumbers’ and Mechanical Services Association
of Western Australia (Union of Employers)

Applicant.

No 106 of 1999.

BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY

CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER J F GREGOR.

22 May 2000.

Order.
The application herein, having been adjourned sine die by the
Full Bench by Order on the 3rd day of November 1999, and
on the 8th day of May 2000, the abovenamed applicant or-
ganisation, having filed a Notice of Discontinuance of
Application in the Registry of the Commission, and the appli-
cant organisation herein having consented to waive the
requirements of s.35 of the Industrial Relations Act 1979 (as
amended), it is this day, the 22nd day of May 2000, ordered,
as follows—

(1) THAT there be leave granted and leave is hereby
granted for application No 106 of 1999 to be dis-
continued.

(2) THAT the Full Bench refrain from hearing the said
application further.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

PRESIDENT—
Matters dealt with—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

YMCA of Perth

(Applicant)

and

Michael Cousins

(Respondent).

No. PRES 3 of 2000.

BEFORE HIS HONOUR THE PRESIDENT

P J SHARKEY.

22 May 2000.

Order.
The application filed on the 5th day of May 2000 by the re-
spondent having been due to come on for hearing before His
Honour the President on the 22nd day of May 2000 pursuant
to the Order of His Honour the President dated the 26th day
of April 2000, and the agent acting on behalf of the respond-
ent, having applied, in writing, on the 16th day of May 2000,
for an order that the said application be withdrawn and the
said hearing date of the 22nd day of May 2000 be vacated,
and Counsel for the applicant, having advised, in writing, on
the 18th day of May 2000, that the respondent consented to
the said application being withdrawn and the said hearing date

being vacated, it is this day, the 22nd day of May 2000,
ordered and directed as follows—

(1) THAT the application filed herein on behalf the
respondent be and is hereby withdrawn, by leave.

(2) THAT His Honour the President refrain from
further hearing the said application further.

(3) THAT the hearing date of the 22nd day of May 2000
be and is hereby vacated.

(Sgd.) P.J. SHARKEY,
[L.S.] President.

AWARDS/AGREEMENTS—
Application for—

ALLBEND ENGINEERING/BLPPU AND THE
CMETU COLLECTIVE AGREEMENT 2000.

No. AG 96 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers & Other

and

Daring Holdings Pty Ltd t/a Allbend Engineering.

AG 96 of 2000.

Allbend Engineering/
BLPPU and the CMETU Collective Agreement 2000.

COMMISSIONER S J KENNER.

19 May 2000.

Order.
HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Allbend Engineering/BLPPU and the
CMETU Collective Agreement 2000 filed in the Com-
mission on 24 March 2000 in the terms of the following
schedule be and is hereby registered as an industrial agree-
ment.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This agreement shall be known as the Allbend Engineering/

BLPPU and the CMETU Collective Agreement 2000.

2.—ARRANGEMENT
CLAUSE NO.

Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
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CLAUSE NO.
Seniority 13
All In Payments 14
Pyramid Sub-Contracting 15
Dispute Settlement Procedure 16
Safety Dispute Resolution 17
Amenities 18
Training and Related Matters 19
Drug & Alcohol, Safety & Rehabilitation

Program 20
Clothing & Safety Footwear 21
Income Protection 22
Accident Pay 23
Union Membership 24
Y2K 25
Signatories to the Agreement 26
Appendix A—Drug & Alcohol, Safety and Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Daring Holdings Pty

Ltd trading as Allbend Engineering (hereinafter referred to as
“the company”), the Western Australian Builders’ Labourers,
Painters and Plasterers Union of Workers and the Construc-
tion Mining Energy Timberyards Sawmills and Woodworkers
Union of Australia—WA Branch (hereinafter referred to as
“the unions”) and all employees of the company eligible to be
members of the unions.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work.

This agreement shall apply in Western Australia only. There
are approximately 6 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after November 1st 1999 and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.

2. Wage Rates (per hour at ordinary time)

Previous 1 November 1 November 1 November
EBA Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67
Plaster, Fixer 17.82 18.71 19.65 20.63
Painter, Glazier 17.42 18.29 19.20 20.16
Signwriter 17.80 18.69 19.62 20.63
Carpenter/Roofer 17.93 18.85 19.79 20.78
Bricklayer 17.75 18.63 19.61 20.59
Refractory Bricklayer 20.38 21.40 22.47 25.59
Stonemason 17.93 18.82 19.76 20.75
Rooftiler 17.62 18.50 19.43 20.40
Marker/Setter Out 18.46 19.38 20.35 21.37
Special Class T 18.69 19.62 20.61 21.64

APPRENTICE RATES
Previous 1 November 1 November 1 November

EBA Rate 1999 2000 2001
Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Plasterer, Fixer
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15
Painter. Glazier
Year 1 (.5/3/5) 7.32 7.68 8.06 8.47
Year 2 (1/3), (1.5/3.5) 9.58 10.06 10.56 11.09
Year 3 (2/3), (2.5/3.5) 13.06 13.72 14.40 15.12
Year 4 (3/3), (3.5/3.5) 15.33 16.10 16.90 17.74
Signwriter
Year 1 (.5/3.5) 7.48 7.85 8.24 8.66
Year 2 (1/3, 1.5/3.5) 9.78 10.28 10.79 11.35
Year 3 (2/3. 2.5/3.5) 13.35 14.02 14.72 15.47
Year 4 (3/3, 3/5/3.5) 15.66 16.45 17.27 18.15
Carpenter/Roofer
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Bricklayer
Year 1 7.46 7.82 8.24 8.65
Year 2 (1/3) 9.76 10.25 10.79 11.32
Year 3 (2/3) 13.31 13.97 14.71 15.44
Year 4 (3/3) 15.62 16.39 17.26 18.12
Stonemason
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Rooftiler
6 months 10.04 10.54 11.07 11.62
2nd 6 months 11.04 11.59 12.17 12.78
Year 2 12.90 13.55 14.23 14.94
Year 3 15.14 15.90 16.70 17.54

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase the contributions on behalf of

each employee into the Western Australian Construction
Industry Redundancy Fund by the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.
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Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.2468

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.

2. In all instances, the following procedure shall be ob-
served—

3. A uniformly high standard of amenities and facilities such
as ablution blocks, change rooms, crib sheds, etc. shall be
provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.

5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when cal-
culating floor space.

7. Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.

10. Where less than 20 persons are employed on site, Regu-
lation 3.20 – Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed
washable laminated or vinyl surface, and seating for the tak-
ing of meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16. A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.

25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.
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28. The following toilet/urinal ratio shall be applied in re-
spect to all employees—

Employees Toilets Urinals
1—5 1 Nil
6—10 1 1
11—20 2 2
21—35 3 4
36—50 4 6
51—75 5 7
76—100 6 8
NB. For each additional 20 persons or part thereof up to

200 persons or part thereof up to 200 persons, one additional
urinal and one additional toilet is required. For each addi-
tional 35 persons or part thereof in excess of 200 persons, one
additional urinal and one additional toilet is required. If a slab
urinal is provided, each 600mm shall be regarded as one uri-
nal.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties.

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly

payments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001

26.—SIGNATORIES
BLPPU
............................................................
Date: 21/3/2000

CMETU
............................................................
Date: 21/3/2000

The Company:
............................................................
SIGNATURE
Date: 16/3/2000
 Company

Seal
............................................................
PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.

b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

c) There will be no payment of lost time to a person unable
to work in a safe manner.

d) If this happens 3 times the worker shall be given a writ-
ten warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be trans-
ferred/dismissed the next time he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.
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f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay while

attending treatment.
4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value  Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05

The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as
defined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to
Nile Street running into Wittenoom Street, Hill Street to
Royal Street, Royal Street to Lord Street, Lord Street to
Newcastle Street, along Newcastle Street to the Freeway,
the Freeway South to the Perth-Fremantle railway line,
along the Perth-Fremantle railway line to Dyer Street,
Dyer Street through to Havelock Street, Havelock Street
to Kings Park Road, Kings Park Road to Fraser Avenue,
Fraser Avenue projected through to the Swan River.
“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle
railway line back to Thomas Street.
Boundary roads: If a road borders between two regions
in which site allowances are to be paid as per this agree-
ment, the parties confirm that one side of such a boundary
road will be deemed to fall in one region and the other
side of the boundary road will be deemed to fall in the
other region. For example, the eastern side of Havelock
Street will be in the “CBD” and the western side of
Havelock Street shall be in “West Perth”.
“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope
of the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

—Disputes Procedures
—Occupational Health and Safety Procedures
—Demarcation Procedures
—First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
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referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

ART-CEIL/BLPPU COLLECTIVE
AGREEMENT 2000.

No. AG 97 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers

and

Art-Ceil Pty Ltd.

AG 97 of 2000.

Art-Ceil/BLPPU Collective Agreement 2000.

COMMISSIONER S J KENNER.

19 May 2000.
Order.

HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by

consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Art-Ceil/BLPPU Collective Agreement 2000
filed in the Commission on 30 March 2000 in the terms
of the following schedule be and is hereby registered as
an industrial agreement.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This agreement shall be known as the Art-Ceil/BLPPU

Collective Agreement 2000.

2.—ARRANGEMENT
CLAUSE NO.

Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
All In Payments 14
Pyramid Sub-Contracting 15
Dispute Settlement Procedure 16
Safety Dispute Resolution 17
Apprentices 18
Training and Related Matters 19
Drug & Alcohol, Safety & Rehabilitation

Program 20
Clothing & Safety Footwear 21
Income Protection 22
Accident Pay 23
Union Membership 24
Y2K 25
Power Tool Allowance 26
Company Based Incentive Scheme 27
Signatories to the Agreement 28
Appendix A—Drug & Alcohol, Safety and Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Art-Ceil Pty Ltd (here-

inafter referred to as “the company”), the Western Australian
Builders’ Labourers, Painters and Plasterers Union of Work-
ers (hereinafter referred to as “the union”) and all employees
of the company eligible to be members of the union.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work.

This agreement shall apply in Western Australia only. There
are approximately five employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after the date of signing and shall
remain in force until the 1st of November, 2002.
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7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previous 25 November 1 November 1 November
EBA Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Plaster, Fixer 17.82 18.71 19.65 20.63
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15
Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67

3. In addition to the rates prescribed by 7(2) above, an al-
lowance of $1.00 per hour all purpose shall apply to all projects.
This allowance will be in lieu of the Structural Frame Allow-
ance.

4. (a) A further allowance of $1.50 per hour for hours worked,
shall be paid to employees required to handle or install tiled
containing mineral fibres. It shall be a requirement of this
agreement that the employees in receipt of this allowance wear
the appropriate personal protective equipment and have been
trained in the proper fitting, use and maintenance of that equip-
ment.

(b) All of the Provisions of 4(a) above will be reviewed prior
to the expiry of this agreement and such review shall include
complete re-appraisal of the need to wear personal protective
equipment. No allowance is payable if personal equipment is
not required.

5. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

6. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

7. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)
8. (a) It is recognised that there is an important role for la-

bourers in this industry and it is agreed that they will be utilised
in the industry.

(b) Tradespeople may handle materials and gear within a
reasonable vicinity of their work area.

(c) No fixed ratios are established by this agreement as the
number of labourers will be determined on an as needs basis
on the site. Where there is any disruption in relation to this
sub clause the matter shall be processed in accordance with
the general principles and procedures specified in clause 16.

9. It is recognised that there is an important role for appren-
tices in this industry and it is agreed that they will be utilised
in the industry.

The number of apprentices will be determined on an “as
needs” basis on each site. Where there is a disputation in rela-
tion to this sub-clause the matter shall be resolved in
accordance with clause 16 of this agreement.

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase the contributions on behalf of

each employee into the Western Australian Construction
Industry Redundancy Fund to the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.
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12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—APPRENTICES
New apprentices employed after the signing of this agree-

ment shall receive the full travel allowance rates as outlined in
clause 12 Fares and Travelling Allowance.
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Apprentices will receive pro-rata site allowances as identi-
fied in Appendix B—Site Allowance.

Existing Apprentices shall have the above rates phased in as
agreed between the parties.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties.

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001

26.—POWER TOOL ALLOWANCE
In addition to the award “tool allowance” an additional pay-

ment of $0.85 per hour worked on site will be paid to all
employees who provide the tools listed below. This amount is
to be adjusted on the 31st October 2002 in line with annual
CPI movements. The Company will facilitate the purchase of
any tools requested. Employees purchasing tools from the
Company shall re-imburse the Company for the cost of the
tools at the rate of $0.85 per hour worked, until the full amount
owed is paid. In addition, the Company shall re-imburse the
full cost of tools lost or stolen, and the cost of tagging all
tools, and the cost of storage and security of tools used is to
remain the responsibility of the employer in line with Clause
33 of the Award.

The parties agree that any change to the current Award tool
allowance, excluding CPI increases will be discussed with a
view to absorption within this additional payment.

The tools to be provided include—
Fixing Tools
1 Bevel Square
1 Bolt cutters
1 calculator
1 caulking gun
1 chalkline
1 cold chisel
1 cordless electric screw gun
1 electric drill (12mm)
1 electric drop saw
2 electric extension leads
1 electric mitre saw
1 electric screw gun
1 flat bastard file
1 hacksaw
1 hammer
1 hammer drill (12mm Ramset Bit)
1 hand saw
1 hole saw set
1 key hole saw
1 ladder (1.8m)
1 mechanical hacksaw
1 nail bag
1 nail punch
1 pair pliers
1 pair scissors (large)
1 pair tin snips
4 pairs “C” clamps
4 pairs multigrips
6 pairs spring clips
1 paper pad
1 pencil
1 plumb bob
1 pop riveter
1 power box (4 points)
1 rod bender
1 screw driver (flat head)
1 screw driver (Phillips Head)
1 set square
1 smooth file
2 spanners
1 spirit level (1.2m)
1 Stanley knife
1 string line
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Fixing Tools—continued
1 stud crimper
1 surform
1 tape (20m)
1 tape (7m)
1 water level (20m)
Flushing Tools
1 broad knife (50mm)
1 broad knife (100mm)
1 broad knife (150mm)
3 buckets
1 caulking gun
1 curved trowel (200mm)
1 curved trowel (275mm)
1 electric drill
1 electric extension lead
1 flat trowel (280mm)
1 hacksaw
1 hammer
1 hand saw
1 internal tool—large
1 internal tool—small
1 ladder (1.8m)
1 metre box
1 mixer bit
1 nail bag
1 nail punch
1 paint brush (75mm)
1 pair tin snips
1 power box
1 sanding block
1 screw driver (flat head)
1 screw driver (Phillips Head)
1 screw gun
1 small tool
1 spirit level (1.2m)
1 sponge
1 Stanley knife
1 staple gun
1 surform
1 tape (7m)

27.—COMPANY BASED INCENTIVE SCHEME
Individual companies may negotiate company specific in-

centive schemes which will form an appendix to this
agreement. These incentive schemes must ensure that the award
provides the base safety net and that all workers in the site
have the opportunity to share in the proposed scheme.

Once negotiated bonus based incentive schemes will be sub-
mitted to the Union prior to its implementation for confirmation
that the relevant requirements have been satisfied.

28.—SIGNATORIES
BLPPU
............................................................
Date: 24/3/2000

The Company:
............................................................
SIGNATURE
............................................................
Date: 20/3/2000
 Company

Seal
............................................................
PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.

b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

c) There will be no payment of lost time to a person unable
to work in a safe manner.

d) If this happens 3 times the worker shall be given a writ-
ten warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be trans-
ferred/dismissed the next time he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay while

attending treatment.
4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45
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4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value  Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05
The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as
defined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to
Nile Street running into Wittenoom Street, Hill Street to
Royal Street, Royal Street to Lord Street, Lord Street to
Newcastle Street, along Newcastle Street to the Freeway,
the Freeway South to the Perth-Fremantle railway line,
along the Perth-Fremantle railway line to Dyer Street,
Dyer Street through to Havelock Street, Havelock Street
to Kings Park Road, Kings Park Road to Fraser Avenue,
Fraser Avenue projected through to the Swan River.
“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle
railway line back to Thomas Street.
Boundary roads: If a road borders between two regions
in which site allowances are to be paid as per this agree-
ment, the parties confirm that one side of such a boundary
road will be deemed to fall in one region and the other
side of the boundary road will be deemed to fall in the
other region. For example, the eastern side of Havelock
Street will be in the “CBD” and the western side of
Havelock Street shall be in “West Perth”.
“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope
of the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor

and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

—Disputes Procedures
—Occupational Health and Safety Procedures
—Demarcation Procedures
—First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%
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AUSTRALIAN RED CROSS BLOOD SERVICE—
WESTERN AUSTRALIA (ARCBS-WA), HOSPITAL

SALARIED OFFICERS’ ASSOCIATION (HSOA)
ENTERPRISE AGREEMENT 2000.

No. AG 117 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Red Cross Blood Service, Western Australia

and

Hospital Salaried Officer’s Association of Western Australia
(Union of Workers).
No. AG 117 of 2000.

Australian Red Cross Blood Service—Western Australia
(ARCBS-WA), Hospital Salaried Officers’ Association

(HSOA) Enterprise Agreement 2000.
7 June 2000.

Order.
HAVING heard Mr M J West as agent for the Applicant and
Ms C L L Thomas as agent for the Respondent, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties as
lodged in the Commission on the 20th day of April 2000
entitled Australian Red Cross Blood Service—Western
Australia (ARCBS-WA), Hospital Salaried Officers’
Association (HSOA) Enterprise Agreement 2000 and as
subsequently amended by direction of the Commission
be registered in the terms of the following Schedule as an
industrial agreement and replaces the Australian Red
Cross Blood Service—HSOA, Western Australia
Enterprise Agreement 1998 (No. AG 267 of 1998) which
is hereby cancelled.

(Sgd.) G. L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as Australian Red Cross

Blood Service—Western Australia (ARCBS-WA), Hospital
Salaried Officers’ Association (HSOA) Enterprise Agreement
2000 (“the Agreement”).

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope and parties bound by the Agreement
4. Date and Term
5. Relationship to Award
6. Purpose of Agreement
7. Public Holidays
8. Study Leave and Training
9. Sick Leave

10. Annual Leave
11. Compassionate Leave
12. Family Leave
13. Leave Without Pay
14. Long Service Leave
15. Accrued Leave
16. Blood Donor Leave
17. Hours
18. On Call
19. Rostered Days Off
20. Meal Allowance
21. Refreshment/Meal Breaks
22. Higher Duties
23. Turnover of staff
24. Motor Vehicle Allowance
25. Redundancy
26. Classification Review
27. Part time Employees
28. Laboratory Positions

29. Shift Work
30. Salary
31. Salary Packaging
32. Intent to Create a National ARCBS Agreement
33. No Non Union Agreements
34. Union Membership
35. Workers Compensation
36. Dispute Settlement Procedure
37. Signatures to agreement

Schedule 1 Salary Packaging
Schedule 2 Classification Review
Schedule 3 Salaries

3.—SCOPE AND PARTIES BOUND BY THE
AGREEMENT

(1) This is an agreement between the Australia Red Cross
Blood Service – Western Australia (ARCBS-WA) and the
Hospital Salaried Officers Association of Western Australia
(Union of Workers) (HSOA) in relation to all employees within
the organisation who are eligible to be members of the above-
mentioned union.

(2) The estimated number of employees covered by this
agreement at the time of registration is 62.

4.—DATE AND TERM
(1) The term of this Agreement shall be from the date of

certification until the 31 December 2000.
(2) The parties undertake to commence negotiations to re-

new the terms of the Agreement at least three months prior to
the expiration of the term of the Agreement.

(3) The Agreement will however continue to operate until it
is terminated by mutual agreement or replaced by a new agree-
ment.

5.—RELATIONSHIP TO AWARD
(1) This Agreement shall be read and interpreted in con-

junction with the Hospital Salaried Officers’ (Australian Red
Cross Blood Service, Western Australia) Award 1978 provided
that where there is an inconsistency between this Agreement
and the Award, this Agreement shall take precedence to the
extent of any inconsistency.

(2) This agreement cancels and replaces the Australian Red
Cross Blood Service—HSOA, Western Australia Enterprise
Agreement 1998.

6.—PURPOSE OF AGREEMENT
(1) The purpose of this Agreement is to enable the parties to

develop and implement on a cooperative basis working ar-
rangements that increase flexibility in the organisation and
further improve productivity and efficiency at the enterprise
through enhanced access to services and facilities by donors.
The benefits from these improvements will be shared by em-
ployees and the ARCBS, ensuring an attractive and competitive
work environment.

(2) The parties are at all times committed to the achieve-
ment of the vision and mission of the organisation in
accordance with the ARCBS values.

(3) To ensure consistency of core entitlements in ARCBS-
WA.

(4) The parties to this Agreement are committed to ensuring
that the organisation and staff are best placed to meet present
and future operational demands in a safe, healthy and equita-
ble work environment in which employees are treated fairly,
consistently and with respect, and are encouraged and sup-
ported in achieving their full potential.

(5) To reflect the spirit of the ARCBS/ACTU Memorandum
of Understanding.

7.—PUBLIC HOLIDAYS
(1) This clause operates in lieu of clause 14(1)(a)(b) and (c)

of the Award.
(2) The following days, or days observed in lieu thereof,

shall be allowed as holidays without deduction from pay.
New Year’s Day, Australia Day, Good Friday, Easter
Monday, Anzac Day, Labour Day, State Foundation Day,
Queen’s Birthday, Christmas Day and Boxing Day.

(3) Where Christmas Day or New Years Day falls on a
Saturday or Sunday, such holidays shall be observed on the
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following Monday and where Boxing Day falls on a Satur-
day, Sunday or Monday, the holiday shall be taken on the
following Monday (if Boxing Day falls on a Saturday) or
Tuesday (if Boxing Day falls on a Sunday or Monday). In
such cases, the substituted day shall be deemed to be a holi-
day without deduction of pay in lieu of the day for which it is
substituted.

(4) On any public holiday named in this clause or day ob-
served in lieu thereof the employee (who observes the public
holiday) shall be paid at the ordinary rate of pay (exclusive of
penalties) the employee would normally receive for hours
usually worked on that day.

(5) An employee (except a member of the Management
Team) who is required to work ordinary hours on a public
holiday shall be paid as follows (Note: This is in addition to
the entitlement under 7(4) above).

(a) 1.5 x time to a maximum of 7.5 hours, for hours
worked between 0800 and 1800 hours.

(b) 2.5 x time for hours worked over a total of 7.5 hours
between 0800 and 1800.

(c) 2.5 x time for hours worked outside of 0800 and
1800 hours.

(6) Alternatively, the employee (except a member of the
Management Team) shall be permitted to observe the holiday
on another day, which is convenient to the employer, in which
case the employee shall be paid at a rate of time and one half
for the public holiday (ie .5 x time in addition to the entitle-
ment under 7(4) herein).

(7) The provisions of this clause shall not apply to casual
employees.

8.—STUDY LEAVE AND TRAINING
(1) Consistent with the ARCBS being a learning organisa-

tion, employees are encouraged to further their education, in
areas that will assist them and the ARCBS.

(2) An employee who attends employer initiated training
will be paid as though they had worked a typical roster that
day.

(3) The organisation, where possible will allow for paid study
leave where the study is of benefit to the individual and the
organisation. This may include trade union training. Prior
application must be made to the relevant supervisor.

(4) Applications for paid study leave will be dealt with on a
case by case basis by the relevant supervisor.

(5) If an employee feels that an application to access paid
study leave has been denied unfairly, the dispute settlement
procedure outlined in this agreement may be followed.

9.—SICK LEAVE
(1) This clause replaces clause 16 of the award.
(2) An employee who is unable to attend work on the grounds

of personal ill health or injury shall be entitled to payment at
the rate of one day for each calendar month, which accumu-
lates from year to year.

(3) To be entitled to payment in accordance with this clause
the employee shall as soon as reasonably practicable advise
the ARCBS of his/her inability to attend for work and how
many days they are likely to be absent on sick leave.

A medical certificate shall be supplied for absences of greater
than two consecutive days.

(4) If an employee is absent due to ill health or injury for a
period longer than the accrued entitlement, payment will be
made for a maximum of three days above and beyond the
accrued entitlement at the time that such sick leave is taken.
However if the employee leaves the organisation before these
three days are accrued, ARCBS may deduct this money from
the termination payment.

(5) An employee who suffers personal ill health or injury
whilst on annual leave shall be paid sick leave in lieu of an-
nual leave where a medical certificate is supplied.

(6) An employee who commences work and is taken ill will
be paid for all rostered hours including penalties on that day.

(7) Where there is agreement between the ARCBS and the
employee, sick leave for part time staff may be compacted.

(8) The provisions of this clause with respect to payment do
not apply to employees who are entitled to payment under the
Workers’ Compensation Act.

(9) The provisions of this clause do not apply to casual
employees.

10.—ANNUAL LEAVE
(1) This clause replaces clause 14(2), 14(3), 14(4), 14(5),

14(6), 14(7), 14(8) and 14(9) of the award.
(2) A period of 20 days leave, or any part thereof, with pay-

ment at the employees ordinary pay shall be allowed annually
to an employee.

(3) An amount equal to 17.5 per cent of the total amount
shall be paid at the time the employee proceeds on leave, re-
gardless of whether the leave taken is accrued or pro rata leave.

(4) All entitlements to annual leave including pro rata leave
will be paid upon termination. Leave loading will be paid on
termination subject to the completion of 12 months continu-
ous service.

(5) Any time in respect of which an employee is absent from
work, except time for which he or she is entitled to claim paid
sick leave, annual leave, long service leave, compassionate
leave, family leave and the first four weeks of absence relat-
ing to workers compensation shall not count for the purpose
of determining his/her right to annual leave.

(6) Employees, where possible, are required to give at least
two weeks’ prior notice of their intent to take leave.

(7) The employer shall, as far as practicable, arrange to grant
annual leave to suit the convenience of the employee. It is
accepted by all parties that due to operational requirements,
this cannot always be achieved.

(8) Where there is agreement between the ARCBS and the
employee, leave for part time staff may be compacted.

(9) The provisions of this clause shall not apply to casual
employees.

11.—COMPASSIONATE LEAVE
(1) This clause replaces clause 15 of the award.
(2) An employee shall, upon the death of a spouse or de

facto spouse, same gender partner, child or stepchild, parent
or parent-in-law, including step-parents, brother, sister, grand-
parent or any other person who immediately before that
person’s death lived with the employee as a member of the
employee’s immediate family, be entitled to compassionate
leave of up to two days for each occasion required. In addi-
tion, such leave may be approved upon request in relation to
the death of a category of person not listed in this clause.

(3) Employees may access annual leave and accrued long
service leave for the purpose of compassionate leave in addi-
tion to the entitlement under subclause (1) above.

(4) Proof of such death shall be provided by the employee
to the satisfaction of the employer if he/she so requests.

(5) Provided that this clause shall not have operation while
the period of entitlement to leave under it coincides with any
other period of leave.

12.—FAMILY LEAVE
(1) This clause operates in conjunction with the sick leave

clause in this agreement.
(2) Use of Sick Leave
An employee with responsibilities in relation to either mem-

bers of their immediate family or members of their household
who need their care and support shall be entitled to use, any
sick leave entitlement for absences to provide care and sup-
port for such persons when they are ill.

(3) Unpaid Leave for Family Purpose
An employee may elect, with the consent of the employer,

to take unpaid leave for the purpose of providing care to a
family member who is ill.

(4) Annual Leave
Notwithstanding the provisions of this clause, an employee

may elect, with the consent of the employer, to access their
annual leave entitlement for this purpose.

(5) Make-up Time
An employee may elect, with the consent of their employer,

to work “make-up time” under which the employee takes time
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off during ordinary hours, and works those hours at a later
time, during the spread of ordinary hours provided in the
Award.

13.—LEAVE WITHOUT PAY
At the request of an employee, leave without pay may be

granted by the employer.

14.—LONG SERVICE LEAVE
(1) This clause replaces clause 17 of the Award.
(2) ARCBS-WA employees shall be entitled to 13 weeks

Long Service Leave after ten years of continuous service, and
each ten years of continuous service thereafter.

(3) Pro rata long service leave shall be payable on resigna-
tion/termination after 7 completed years of continuous service.

(4) Long service leave entitlements will be adjusted to re-
flect the new conditions, on a pro rata basis.

(5) All other conditions remain in accordance with the Long
Service Leave provisions published in Volume 65 of the West-
ern Australian Industrial gazette at pages 1-4 inclusive, are
hereby incorporated and shall be deemed to be part of this
Agreement.

15.—ACCRUED LEAVE
(1) In order to ensure that employees enjoy the benefits of

taking annual leave, and the organisation reduces leave liabil-
ity to an acceptable level, all staff who accrue annual leave are
encouraged to take the leave within 6 months of it falling due.

(2) The organisation acknowledges that some individuals
accumulate leave for special purposes.

16.—BLOOD DONOR LEAVE
All ARCBS staff are permitted to donate blood during paid

work time at a time which is mutually convenient for both the
employee and the team leader.

17.—HOURS
(1) This clause is to be read in conjunction with the Award.
(2) The ordinary working hours for those covered by the

Award shall not exceed thirty seven and one half in any week.
(3) Ordinary hours for those covered by the Award shall be

Monday – Friday, 8am to 6.00pm.

18.—ON CALL
(1) This clause replaces clause 12 (4) and 12 (5) of the Award

and does not apply to members of the Management Team. In
so determining the place at which the employee shall remain,
ARCBS may require that place to be within a specified radius
from a static centre.

(2) An employee is on call when he or she is directed by the
ARCBS to be contactable when not on duty.

(3) A worker shall be paid an allowance of 18.75% of the
hourly rate of a Medical Scientist on the first year of employ-
ment rate, for each hour or part thereof that the employee is
on call.

(4) Where an employee is required to use their home tel-
ephone for on call purposes, the ARCBS shall, if the telephone
is not already installed, pay for the installation.

(5) Where a phone is not provided, the ARCBS shall pay
the employee 1/52 of the annual rental paid by the employee
for every seven days the employee is required to be on call,
provided that where as a usual feature of the work, the em-
ployee is regularly required to be on call the ARCBS shall
pay the full amount of the telephone rental.

(6) An employee who is called out to work when on call
(outside of ordinary hours) shall be paid in accordance with
clause 12(1)(a)(b) or (c) of the award.

(7) Notwithstanding (6) above, an employee who is on call
on a day of a public holiday and is required to return to work
shall be paid in accordance with clause 7(5) of this agree-
ment.

(8) An employee who is on call during ordinary hours on a
public holiday shall be allowed to observe that day on a day
mutually acceptable to the employee and the ARCBS.

(9) An employee who is on call and is required to return to
work shall be paid a minimum of two hours provided that if
an employee is called out within two hours of starting work

on a previous call, he or she shall not be entitled to any further
payment for the time worked within that period of two hours.

(10) The hourly allowance payable under this clause is not
payable with respect to any period for which payment is oth-
erwise made when the employee is recalled to work.

(11) If an employee is required to return to work, all trans-
port costs to and from the workplace shall be paid by the
organisation. Where the employee uses their own vehicle, the
allowance prescribed in clause 24 of this agreement shall
apply.

19.—ROSTERED DAYS OFF
(1) All employees who were part of the transition from an

Accrued Day Off entitlement to a Rostered Day Off entitle-
ment shall continue to be entitled to a 2% payment.

(2) Accrued Days Off (ADO) are not available to staff cov-
ered by this agreement.

(3) Employees who have previously forfeited their entitle-
ments to an ADO are entitled to a Rostered Day Off (RDO)
per month, provided that all Maintenance Department em-
ployees covered by this agreement shall have access to an
RDO.

(4) A Rostered Day Off shall be in accordance with the fol-
lowing. A 19 day month, with the 20th working day as a rostered
day off. Such staff will work 150 hours over 4 weeks with one
Rostered Day Off.

(5) Rostered days will not accrue and days off may be
rostered on any day of the working week and at any time in
the month. Where possible ARCBS will meet the requests of
employees.

20.—MEAL ALLOWANCE
(1) Meal money of $7.50, will be paid when two or more

overtime hours are worked on any day.
(2) This clause is to be read in conjunction with Clause 13.—

Meal Money, of the Award.

21.—REFRESHMENT/MEAL BREAKS
(1) This clause replaces clause 11(2), 11(3) and 11(4) of the

HSOA award.
(2) Refreshment breaks, unlike meal breaks are paid breaks.
(3) The entitlement to refreshment and meal breaks are as

follows.
0- 4.00 hours 0 break
4.01-5.00 hours 1 x ten minute break
5.01-6.00 hours 1 x ½ hour break
6.01-7.00 hours 1 x ½ hour break, 1 x ten minute break
7.01-10.00hours 1 x ½-1 hour break, 2 x ten minute break,
>10.01 hours 1 x 1 hour break, 2 x ten minute break

(4) The duration of breaks, where a range is indicated above,
shall be at the discretion of the employer.

(5) Where there is agreement between the employee and the
ARCBS, breaks indicated above may be consolidated. Breaks
of one hour may be taken as two ½ hour breaks where there is
prior agreement between the employee and the ARCBS. On
day shifts, meals breaks, where possible shall be taken be-
tween 11am and 3pm.

(6) The employer shall determine when the breaks are to be
taken where agreement cannot be reached.

22.—HIGHER DUTIES
(1) A Higher duties allowance will be available to an em-

ployee who is required to act in a position of a higher
classification for a period of five or more consecutive days.

(2) Where an employee is required to act in a position of a
higher classification on a regular basis for periods of less than
five consecutive days, a claim for higher duties will be con-
sidered by the relevant Program Manager.

(3) Where the employee performs all of the duties of a posi-
tion which is classified at a higher level, the higher rate shall
be paid whilst so engaged.

(4) Where an employee performs some, but not all of the
duties in that higher classification, a rate of pay less than that
prescribed in that higher classification may be paid on agree-
ment between the employee and the organisation.

(5) An employee who is aggrieved by a decision of their
Program Manager in regard to higher duties, may follow the
grievance procedure outlined in this agreement.
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23.—TURNOVER OF STAFF
The parties to this agreement are committed to working to-

gether to create, implement and evaluate strategies designed
to reduce staff turnover.

24.—MOTOR VEHICLE ALLOWANCE
(1) Where an employee is required during his/her normal

working hours by the ARCBS to work outside his/her usual
place of employment the employer shall pay the employee
any reasonable travelling expenses incurred except where an
allowance is paid in accordance with subclause (2) of this
clause.

(2) Where an employee is required and authorised to use
his/her own motor vehicle in the course of his/her duties he/
she shall be paid an allowance not less than that provided in
subclause (3) set out hereunder. Notwithstanding anything
contained in this subclause the employer and the employee
may make any other arrangements as to motor vehicle allow-
ance not less favourable to the employee.

(3) Motor vehicle allowance is as follows.
Engine size Cents per kilometre
Up to 1600cc 47.0 cents
Over 1600cc 53.1 cents

25.—REDUNDANCY
Discussions before terminations
(1) (a) Where the ARCBS has made a definite decision in

accordance with organisational guidelines, that it no longer
wishes the job the employee (who is not a casual employee)
has been doing to be done by anyone and this is not due to the
ordinary and customary turnover of labour and that decision
may lead to termination of employment, the employer shall
hold discussions with the employees directly affected and with
the appropriate union.

(b) The discussion shall take place as soon as is practicable
after the ARCBS has made a definite decision which will in-
voke the provisions of paragraph (a) hereof and shall cover
among other things, any reasons for the proposed termina-
tions, measures to avoid or minimise the terminations and
measures to minimise any adverse affect of any terminations
on the employees concerned.

Notice
(2) In the event of redundancy the ARCBS will give the

employee the following notice or payment in lieu thereof.
Employee Period of Period of Notice
Continuous Service
Not more than 1 year At least 1 week
More than 1 but not more than 3 years At least 2 weeks
More than 3 but not more than 5 years At least 3 weeks
More than 5 years At least 4 weeks
The amount of notice will increase by 1 week if the em-

ployee is over 45 years of age and has completed at least 2
years of continuous service.

Severance pay
(3) (a) In addition to the period of notice prescribed in

subclause (2) for ordinary termination, an employee whose
employment is terminated for reasons set out in paragraph
(1)(a) hereof shall be entitled to the amount of severance pay
in respect of a continuous period of service, in accordance
with subclause (3) (b).

(b) Two weeks ordinary pay for each completed year of serv-
ice, provided that the severance pay shall not exceed 30 weeks.
Where a voluntary redundancy is accepted within two weeks
of being offered, an additional payment in accordance with
the following schedule (above and beyond the severance pay
and payment in lieu of notice entitlement) will be payable.

2 weeks pay if less than 1 year of service
4 weeks pay if greater than 1 year but less than 2 years
service
6 weeks pay if greater than 2 years but less than 3 years
service
8 weeks pay if over 3 years of service.
“Week’s Pay” means the ordinary weekly rate of wage
for the employee concerned.
“Year of Service” refers to completed years and is pro
rata.

Provided that in the calculation of continuous service under
this subclause, any period of leave without pay (including
maternity leave, unpaid sick leave etc) that exceeds two weeks
shall not be counted in calculating continuous service.

Alternative employment
(4) The severance pay prescribed may be varied if the

ARCBS obtains mutually acceptable alternative employment
for the employee. The ARCBS will select an outsourcing
agency to assist the employee in obtaining alternative employ-
ment.

Financial Advice
(5) ARCBS will arrange for the employee to receive finan-

cial advice with an organisation nominated by the employee
and agreed by ARCBS.

Time off during notice period
(6) During the period of notice of termination for reasons

set out in paragraph (1)(a) hereof the employee shall for the
purpose of seeking other employment be entitled to be absent
from work for a reasonable period of time without deduction
of pay.

Dispute settling procedures
(7) Any dispute under these provisions shall be dealt with

in accordance with the dispute settlement clause of this agree-
ment.

26.—CLASSIFICATION REVIEW
(1) This clause does not apply to members of the Manage-

ment Team.
(2) An employee may request a review of the classification

of the position they occupy within the organisation, where he/
she believes the knowledge, skill and abilities required to per-
form the duties, and/or the responsibilities associated with the
position have significantly changed.

(3) The employee may also make such an application on the
basis that the position was in its present form, incorrectly clas-
sified.

(4) The process for the classification review is detailed at
schedule 2.

(5) If the employee and/or union disagrees with the result
of the review, the dispute settlement procedure outlined in
this agreement shall be followed.

(6) The effective date for any change to the classification
level shall be the date upon which the letter of request is sub-
mitted to the Human Resource department.

(7) Application may need to be made to the relevant Com-
mission to vary the classification structure in this agreement
accordingly.

27.—PART TIME EMPLOYEES
(1) This clause is to be read in conjunction with clause 22 –

Part time Workers.
(2) Hours for part time employees may vary from week to

week in accordance with operational requirements. Notwith-
standing this, the employee will be appointed for a minimum
number of hours per week.

(3) Overtime for part time employees will be payable when
hours over 7.5 are worked on any day, or when hours exceed
37.5 in any week.

(4) A part time employee shall accrue leave on a pro rata
basis (to that of a full time employee). Where the hours vary
from week to week, leave will be accrued (subject to the
amount of leave accrued) on all hours (except overtime hours)
and the following shall apply when the leave is accessed.

(a) Annual Leave—the part time employee will be paid
per week at the average number of hours worked
per week over the previous 12 months (not includ-
ing leave without pay, maternity/paternity leave,
workers compensation).

(b) Notwithstanding the above a part time employee may
decide to be paid at a higher number of hours per
week, subject to having accrued the leave, when tak-
ing annual leave.

(c) Sick Leave – the part time employee will be paid as
per the roster, or in the absence of a roster for hours
that are usually worked on that day or in that period.
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28.—LABORATORY POSITIONS
It is recognised that due to operational requirements, tech-

nical appointments are not area (laboratory) specific with the
exception of the Senior Scientist in Charge positions.

29.—SHIFT WORK
(1) The parties recognise that the organisation is currently

changing rapidly largely due to changing technologies.
(2) The introduction of Nucleic Acid Testing (NAT) will

require staff to work shift work.
(3) It is also recognised that subject to operational require-

ments, a further extension/review of shift requirements may
need to occur. Discussions with the union will occur if this
need becomes apparent.

(4) Notwithstanding clause 23. Shift work of the award, the
penalty applicable for afternoon shift shall be 15%.

30.—SALARY
(1) This clause does not apply to members of the Manage-

ment Team.
(2) Schedule 2—Minimum Salaries prescribes the salaries

to apply as a result of  the enterprise agreement (A 3.25%
increase effective 1/1/2000 in full settlement of all outstand-
ing issues relating to the extension of this agreement).

(3) If safety net adjustments result in award rates of pay
exceeding the rates of pay prescribed herein, the higher rate
shall prevail.

31.—SALARY PACKAGING
(1) The employees covered by this award will have access

to salary packaging arrangements.
(2) The parties acknowledge the likelihood of regulatory

changes to the salary packaging conditions effective from 1/
4/00.

(3) As to whether or not an employee accesses those ar-
rangements will be solely at the choice of the employee.

(4) The agreed maximum portion of the non salary compo-
nent of the salary package and the conditions of packaging
are set out in the attached schedule.

(5) This arrangement is available subject to the ARCBS in-
curring no additional costs and maintaining its current rate of
Fringe Benefit Tax exemption.

(6) The conditions associated with salary packaging within
ARCBS-WA can be seen at schedule 1.

32.—INTENT TO CREATE A NATIONAL ARCBS
AGREEMENT

The parties acknowledge the intent of ARCBS to work with
the relevant unions to create a national agreement covering
core conditions of employment, in accordance with the
ARCBS/ACTU Memorandum of Understanding.

33.—NO OFFER OF AGREEMENTS
The ARCBS will not offer Australian Workplace Agree-

ments, Workplace Agreements or any form of individual
agreement as provided for in industrial legislation during the
operation of this agreement (notwithstanding clause 32 herein).

34.—UNION MEMBERSHIP
The parties will encourage people to join the appropriate

union.
35.—WORKERS COMPENSATION

The parties agree to discuss the issue of make up pay for
workers compensation during the life of this agreement.

36.—DISPUTE SETTLEMENT PROCEDURE
(1) This clause replaces the Appendix—Dispute Settling

Procedure in the Award
(2) The status quo (ie the conditions applying prior to the

issue arising) will remain until the issue is resolved in accord-
ance with (3) below.

(3) Where a dispute concerning the operation of this Agree-
ment arises, the following steps shall be taken—

(a) Step 1
As soon as practicable after the issue or claim has
arisen, it shall be considered jointly by the appro-
priate supervisor, the employee or employees

concerned and where the employee(s) so request(s),
the appropriate union workplace representative.

(b) Step 2
If the dispute is not resolved the issue or claim shall
be considered jointly by the appropriate senior rep-
resentative of the employer, the employee or
employees concerned and where the employee(s) so
request(s), the union workplace representative who
shall attempt to settle the dispute.

(c) Step 3
If the dispute is not resolved the issue or claim shall
be considered jointly by the employer, the employee
or employees concerned and where the employee(s)
so request(s), an official of the union who shall at-
tempt to settle the dispute.

(d) Step 4
If the dispute is not resolved it may then be referred
to the Western Australian Industrial Relations Com-
mission for assistance in resolving the dispute
through conciliation and if required, arbitration.

(4) Notwithstanding the provisions of this clause, the union
may be involved in the dispute resolution process at any point
in the process.

37.—SIGNATURES TO AGREEMENT
(signed: A Keller)
Dr A.J. Keller
Director
ARCBS-WA
(signed: D Hill) COMMON SEAL
Dan Hill
Secretary
Hospital Salaried Officers Association
(signed: T Farrell)
T. Farrell
President
Hospital Salaried Officers Association

SCHEDULE 1—SALARY PACKAGING
Salary packaging is introduced as part of an agreement to a

package of changes designed to improve the over-all outcomes
for the employer and for its employees. As part of that pack-
age it is expected to deliver improved productivity, reduced
costs, better staff retention, and more secure and rewarding
employment for employees.

1. Salary packaging under this agreement allows employ-
ees to receive up to 30% of their gross base salary in a form
other than take home pay. Employees will be offered the op-
portunity to choose from a list of benefits that will be paid for
by the employer instead of receiving gross salary. Gross sal-
ary is reduced by the amount of the benefits paid by the
employer. The net gross pay is then subject to PAYE tax.

2. All existing entitlements (i.e., workers compensation,
superannuation, leave loading, penalties, overtime) will be
based on pre-package salary.

3. All employees covered under this agreement/award have
access to salary packaging arrangements subject to the fol-
lowing provisions—

a) Entry into salary packaging arrangements is a vol-
untary decision to be made by individual employees.

b) All salary packaging arrangements will be in accord-
ance with the items available, and funds through
packaging, will be used only as stated by the em-
ployee and approved by the employer.

c) Employees will be required to pay any administra-
tive costs for the packaging to an Administrative
Agent appointed by the employer (as required).  If
the salary packaging manager notifies the organisa-
tion of the intention to increase fees, the organisation
will inform and consult with the staff who are at the
time salary packaging, to decide whether or not to
investigate the costs and benefits of contracting with
another provider.

d) All employees can decide to terminate their salary
packaging arrangement by the giving of at least two
weeks written notice.
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e) The Administrative Agent will provide employees
with a salary packaging manual.

f) Employees entering into a salary packaging arrange-
ment understand and accept that,

(i) In the event that Fringe Benefit tax (FBT) be-
comes payable on the benefit items which are
selected, the salary packaging arrangement
shall lapse and a new arrangement may be put
in place whereby the total cost of salary pack-
aging to the employer does not increase. If
the employee elects to continue with packag-
ing, the cost of the payment of the FBT will
be passed back to the individual, or benefit
items can be converted back to salary to be
taxed at the relevant PAYE tax rate.

(ii) Upon resignation or termination, the ARCBS
shall, by deduction from final payment or upon
demand, be reimbursed for any amounts of
over expenditure.

(iii) All unexpended amounts will be paid back to
the employee in the case of resignation or ter-
mination from the arrangement, and will be
subject to normal income tax.

(iv) Prior to the final pay period of the package
year, an annual reconciliation will take place.
Any amount of benefit items unused may be
converted and added to salary payment on
which PAYE will be deducted, or directed as
a lump sum payment to a predetermined (i.e.
existing) packaged item.

(v) The employee is responsible for advising the
administration bureau of any change to their
benefits packaged, employment status or sal-
ary payments that would affect their salary
packaging arrangement.

(vi) The cost of any financial advice sought shall
be borne by the employee.

g) It is a term of this agreement that the clause in re-
gard to grievance procedures shall have no
application in relation to withdrawal of salary pack-
aging as provided for in sub-clause 3. (d).

h) Benefits available to be packaged include—
Vehicle and associated expenses,
Personal and Family Education,
Childcare,
Superannuation,
Health Benefits,
Membership of an Association.
The above “menu of options” may expand subject
to ARCBS Board approval.

SCHEDULE 2—CLASSIFICATION REVIEW
All employees may be required to perform duties which fall

within the limits of their skill, competence or training, pro-
vided that such duties are not designed to promote de-skilling.

The salary classification of a particular position will be es-
tablished having regard to the work value of the position, award
classification provisions and appropriate relativities.

A classification review will take place where a significant
increase in work value is demonstrated or where the employee
is of the opinion that the position has been incorrectly classi-
fied.

Work value for the purpose of classification reviews is de-
fined as follows.

Changes in work value may arise from changes in the na-
ture of work, skill and responsibility required or conditions
under which the work is performed. Changes in work by them-
selves may not lead to a change in wage rates. The strict test
for an alteration in wage rates is that the change in the nature
of work should constitute such a significant net addition to
the work requirements as to warrant the creation of a new
classification or upgrading to a higher classification.

In addition to meeting this test a party making a work value
application will need to justify any change to wage relativities

that might result not only within the relevant internal award
classifications structure but also against external classifica-
tions to which that structure is related. There must be no
likelihood of wage “leapfrogging” arising out of changes in
relative position.

To apply for a classification review the employee shall sub-
mit to their Program Manager,

• A copy of the current role description,
• An updated role description,
• The classification level or title they deem to be ap-

propriate for the position,
In completing the request for review, the employee should

ensure that,
• The increase in knowledge, skill and ability require-

ments to perform the duties associated with the
position are highlighted,

• Role descriptions used as a comparison should be
attached to the submission, and referred to in the
justification (similarities and differences),

• All information supporting the request is attached.
Employees are encouraged to gain assistance from their

Program Manager or Human Resource Department in prepar-
ing the submission. The Program Manager is to forward the
document to the Human Resource department who will for-
ward a recommendation to the Director.

SCHEDULE 3—MINIMUM SALARIES
(1) The minimum rates of salaries to employees covered by

this agreement, other than those specified in clause (2) shall
be,

SALARY PER SALARY PER SALARY PER SALARY PER
ANNUM  ANNUM  ANNUM ANNUM

2% 3% 2% 3.25%
EFFECTIVE EFFECTIVE EFFECTIVE EFFECTIVE

1/1/98 1/1/98 1/1/99 1/1/00
Level 1
Under 17 years
of age 11985.00 12344.55 12591.44 13000.66
17 years of age 13998.48 14418.43 14706.80 15184.77
18 years of age 16340.40 16830.61 17167.22 17725.15
19 years of age 18911.82 19479.17 19868.76 20514.49
20 years of age 21239.46 21876.64 22314.18 23039.39
21 years of age
1st year of service 23329.44 24029.32 24509.91 25306.48
22 years of age
2nd year of service 24050.58 24772.10 25267.54 26088.74
23 years of age
3rd year of service 24766.62 25509.62 26019.81 26865.45
24 years of age
4th year of service 25479.60 26243.99 26768.87 27638.86
Level 2
Level 2/1 26196.66 26982.56 27522.21 28416.68
Level 2/2 26914.74 27722.18 28276.63 29195.62
Level 2/3 27738.90 28571.07 29142.49 30089.62
Level 2/4 28310.10 29159.40 29742.59 30709.22
Level 2/5 29152.62 30027.20 30627.74 31623.14
Level 3
Level 3/1 30148.14 31052.58 31673.64 32703.03
Level 3/2 30923.34 31851.04 32488.06 33543.92
Level 3/3 31737.30 32689.42 33343.21 34426.86
Level 3/4 33035.76 34026.83 34707.37 35835.36
Level 4
Level 4/1 33715.08 34726.53 35421.06 36572.24
Level 4/2 34734.06 35776.08 36491.60 37677.58
Level 4/3 35782.62 36856.10 37593.22 38815.00
Level 4/4 37270.80 38388.92 39156.70 40429.29
Level 5
Level 5/1 38046.00 39187.38 39971.13 41270.19
Level 5/2 39110.88 40284.21 41089.89 42425.31
Level 5/3 40207.38 41413.60 42241.87 43614.73
Level 5/4 41335.50 42575.57 43427.08 44838.46
Level 6
Level 6/1 43508.10 44813.34 45709.61 47195.17
Level 6/2 45120.72 46474.34 47403.83 48944.45
Level 6/3 47411.64 48833.99 49810.67 51429.52
Level 7
Level 7/1 48637.68 50096.81 51098.75 52759.46
Level 7/2 50191.14 51696.87 52730.81 54444.56
Level 7/3 51800.70 53354.72 54421.82 56190.53
Level 8
Level 8/1 54152.82 55777.40 56892.95 58741.97
Level 8/2 56080.62 57763.04 58918.30 60833.14
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SALARY PER SALARY PER SALARY PER SALARY PER
ANNUM  ANNUM  ANNUM ANNUM

2% 3% 2% 3.25%
EFFECTIVE EFFECTIVE EFFECTIVE EFFECTIVE

1/1/98 1/1/98 1/1/99 1/1/00
Level A
Level 1 58481.70 60236.15 61440.87 63437.70
Level 2 60877.68 62704.01 63958.09 66036.73
Level 3 63248.16 65145.60 66448.52 68608.10
Level 4 65645.16 67614.51 68966.81 71208.23
Level 5 69676.20 71766.49 73201.82 75580.88
Level 6 72595.44 74773.30 76268.77 78747.51
Level 7 75519.78 77785.37 79341.08 81919.67
Level 8 78823.56 81188.27 82812.03 85503.42
Level 9 82329.30 84799.18 86495.16 89306.25

(a) An employee, who is 21 years of age or older on
appointment to a classification equivalent to Level 1, may be
appointed to the minimum rate of pay based on years of
service, not on age.

(b) Annual increments shall be subject to the employee’s
satisfactory performance over the preceding twelve months

(c) Any dispute in relation to the payment of an annual in-
crement shall be referred to the WA Industrial Relations
Commission for determination

(2) Salaries—Specified Callings and other Professionals

(a) Employees who are employed in the calling of Medical
Scientist, Scientific Officer, or any other professional calling
as agreed between the union and employers, shall be entitled
to Annual Salaries as follows—

Level
Level 3/5
Level 3/5.1 30148.14 31052.58 31673.64 32703.03
Level 3/5.2 31737.30 32689.42 33343.21 34426.86
Level 3/5.3 33711.00 34722.33 35416.78 36567.83
Level 3/5.4 35782.62 36856.10 37593.22 38815.00
Level 3/5.5 39110.88 40284.21 41089.89 42425.31
Level 3/5.6 41335.50 42575.57 43427.08 44838.46

Level 6
Level 6/1 43508.10 44813.34 45709.61 47195.17
Level 6/2 45120.72 46474.34 47403.83 48944.45
Level 6/3 47411.64 48833.99 49810.67 51429.52

Level 7
Level 7/1 48637.68 50096.81 51098.75 52759.46
Level 7/2 50191.14 51696.87 52730.81 54444.56
Level 7/3 51800.70 53354.72 54421.82 56190.53

Level 8
Level 8/1 54152.82 55777.40 56892.95 58741.97
Level 8/2 56080.62 57763.04 58918.30 60833.14

Level A
Level 1 58481.70 60236.15 61440.87 63437.70
Level 2 60877.68 62704.01 63958.09 66036.73
Level 3 63248.16 65145.60 66448.52 68608.10
Level 4 65645.16 67614.51 68966.81 71208.23
Level 5 69676.20 71766.49 73201.82 75580.88
Level 6 72595.44 74773.30 76268.77 78747.51
Level 7 75519.78 77785.37 79341.08 81919.67
Level 8 78823.56 81188.27 82812.03 85503.42
Level 9 82329.30 84799.18 86495.16 89306.25

(b) Subject to paragraph (d) of this clause, on appointment
or promotion to the Level 3/5 under this clause

(i) Employees, who have completed an approved three
academic year tertiary qualification relevant to their
calling, shall commence at the first year increment.

(ii) Employees, who have completed an approved four
academic year tertiary qualification relevant to their
calling, shall commence at the second year incre-
ment.

(iii) Employees, who have completed an approved Mas-
ters or PhD degree relevant to their calling shall
commence on the third year increment.

Provided that employees who attain a higher tertiary level
qualification after appointment shall not be entitled to any
advanced progression through the range.

(c) The employer and union shall be responsible for deter-
mining the relevant acceptable qualifications for appointment
for the callings covered by this clause and shall maintain a
manual setting out such qualifications.

(d) The employer in allocating levels pursuant to clause (2)
of this schedule may determine a commencing salary above
level 3/5 for a particular calling/s.

(e) Annual increments shall be subject to the employee’s
satisfactory performance over the preceding twelve months.

(f) Any dispute in relation to the payment of an annual in-
crement shall be referred to the WA Industrial Relations
Commission for determination.

AUSTRALIAN RED CROSS BLOOD SERVICE—
WESTERN AUSTRALIA (ASU) ENTERPRISE

AGREEMENT 2000.
No. AG 128 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Red Cross Blood Service, Western Australia

and

Australian Municipal, Administrative, Clerical and Services
Union of Employees, W.A. Clerical and Administrative

Branch.

No. AG 128 of 2000.

Australian Red Cross Blood Service—Western Australia
(ASU) Enterprise Agreement 2000.

7 June 2000.
Order.

HAVING heard Mr M J West as agent for the Applicant and
Ms C L L Thomas as agent for the Respondent, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties as
lodged in the Commission on the 10th day of May 2000
entitled Australian Red Cross Blood Service—Western
Australia (ASU) Enterprise Agreement 2000 and as sub-
sequently amended by direction of the Commission be
registered in the terms of the following Schedule as an
industrial agreement and replaces the Australia Red Cross
Blood Service – Western Australia (ASU) Enterprise
Agreement 1998 (No. AG 268 of 1998) which is hereby
cancelled.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as Australian Red Cross

Blood Service—Western Australia (ASU) Enterprise
Agreement 2000.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope and Parties Bound by the Agreement
4. Date and Term
5. Relationship to Parent Award
6. Definitions
7. Purpose of Agreement
8. Public Holidays
9. Study Leave and Training

10. Sick Leave
11. Annual Leave
12. Parental Leave
13. Compassionate Leave
14. Family Leave
15. Leave Without Pay
16. Long Service Leave
17. Accrued Leave
18. Blood Donor Leave
19. Hours
20. On Call
21. Meal Allowance
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22. Refreshment/Meal Breaks
23. Mobile Locations
24. Higher Duties
25. Turnover of Employees
26. Motor Vehicle Allowance
27. Redundancy
28. Classification Review
29. Part Time Staff
30. Overtime
31. Salary
32. Salary Packaging
33. Intent to Create ARCBS Agreement
34. No Non-Union Agreements
35. Union Membership
36. Workers Compensation
37. Dispute Settlement Procedure
38. Signatures to Agreement

Schedule 1 Salary Packaging
Schedule 2 Classification Review
Schedule 3 Minimum Salaries

3.—SCOPE AND PARTIES BOUND BY THE
AGREEMENT

(1) This is an agreement between the Australian Red Cross
Blood Service—Western Australia (ARCBS-WA) and the
Australian Municipal, Administrative, Clerical and Services
Union, West Australian Clerical and Administrative Branch
(ASU) in relation to all employees within the organisation
who are eligible to be members of the above mentioned Un-
ion.

(2) This Agreement shall apply to approximately 65 em-
ployees.

4.—DATE AND TERM
(1) This Agreement shall operate from the date of registra-

tion and remain in force until 31 December 2000.
(2) The parties undertake to commence negotiations to re-

new the terms of the Agreement at least three months prior to
the expiration of the Agreement.

(3) The agreement will however continue to operate until it
is terminated by mutual agreement or replaced by a new agree-
ment.

5.—RELATIONSHIP TO PARENT AWARD
(1) This Agreement shall be read and interpreted in con-

junction with the Clerks (Commercial, Social, and Professional
Services) Award No. 14 of 1972 provided that where there is
an inconsistency between this Agreement and the Award, this
Agreement shall take precedence to the extent of any incon-
sistency.

(2) This Agreement cancels and replaces the Australia Red
Cross Blood Service—Western Australia (ASU) Enterprise
Agreement 1998.

6.—DEFINITIONS
For the purpose of this agreement, “Management Team” shall

include any member of the senior management group as de-
fined by the organisational chart who is eligible to be a member
of the ASU.

7.—PURPOSE OF AGREEMENT
(1) The purpose of this Agreement is to enable the parties to

develop and implement on a cooperative basis working ar-
rangements that increase flexibility in the organisation and
further improve productivity and efficiency at the enterprise
through enhanced access to services and facilities by donors.
The benefits from these improvements will be shared by em-
ployees and the ARCBS-WA-WA, ensuring an attractive and
competitive work environment.

(2) The parties are at all times committed to the achieve-
ment of the vision and mission of the organisation in
accordance with the ARCBS-WA values.

(3) To ensure consistency of core entitlements in ARCBS-
WA.

(4) The parties to this Agreement are committed to ensuring
that the organisation and employees are best placed to meet
present and future operational demands in a safe, healthy and
equitable work environment in which employees are treated
fairly, consistently and with respect, and are encouraged and
supported in achieving their full potential.

(5) To reflect the spirit of the ACTU/ARCBS Memorandum
of Understanding.

8.—PUBLIC HOLIDAYS
(1) This clause operates in lieu of Clause 10—Holidays of

the award.
(2) The following days, or days observed in lieu thereof,

shall be allowed as holidays without deduction from pay.
New Year’s Day, Australia Day, Good Friday, Easter
Monday, Anzac Day, Labour Day, State Foundation Day,
Sovereign’s Birthday, Christmas Day and Boxing Day.

(3) Where Christmas day or New Years day falls on a Satur-
day or Sunday, such holidays shall be observed on the
following Monday and where Boxing day falls on a Saturday,
Sunday or Monday, the holiday shall be taken on the follow-
ing Monday (if Boxing Day falls on a Saturday) or Tuesday
(if Boxing day falls on a Sunday or Monday). In such cases,
the substituted day shall be deemed to be a holiday without
deduction of pay in lieu of the day for which it is substituted.

(4) On any public holiday named in this clause or day ob-
served in lieu thereof the employee, who observes the public
holiday, shall be paid at the ordinary rate of pay, exclusive of
penalties) the employee would normally receive for hours
usually worked on that day.

(5) An employee, except a member of the Management Team,
who is required to work ordinary hours on a public holiday
shall be paid a rate of time and one half in addition to the
entitlement at (4) above. Alternatively, an employee, except a
member of the Management Team, who works on a public
holiday and is permitted to observe a holiday on another day
which is convenient to the employer and the employee shall
be paid at a rate of time and one half.

(6) An employee who is required to be on call on a public
holiday may take another day off in lieu of the public holiday
at a time convenient to the employee and the ARCBS.

(7) The leave provisions of this clause shall not apply to
casual employees.

9.—STUDY LEAVE AND TRAINING
(1) Consistent with the ARCBS-WA being a learning or-

ganisation, employees are encouraged to further their
education, in areas that will assist them and the ARCBS-WA.

(2) An employee who attends employer initiated training
will be paid as though they had worked a typical roster that
day.

(3) The organisation, where possible, will allow for paid
study leave where the study is of benefit to the individual and
the organisation. This may include Trade Union training. Prior
application must be made to the relevant supervisor.

(4) Applications for paid study leave will be dealt with on a
case by case basis by the relevant supervisor.

(5) If an employee feels that an application to access paid
study leave has been denied unfairly, the dispute settlement
procedure outlined in this Agreement may be followed.

10.—SICK LEAVE
(1) This clause replaces Clause 13—Sick Leave of the award.
(2) An employee who is unable to attend work on the grounds

of personal ill health or injury shall be entitled to payment at
the rate of one day for each calender month, which accumu-
lates from year to year.

(3) To be entitled to payment in accordance with this clause
the employee shall as soon as reasonably practicable advise
the ARCBS-WA of his/her inability to attend for work and
how many days they are likely to be absent on sick leave.

A medical certificate shall be supplied for absences of greater
than two consecutive days.

(4) If an employee is absent due to ill health or injury for a
period longer than the   entitlement, payment may be adjusted
when entitlement has become due, provided that payment will
be made for a maximum of three days at the time that such
sick leave is taken. However if the employee leaves the or-
ganisation before these three days are accrued, ARCBS-WA
will deduct this money from the termination payment.

(5) An employee who commences work and is taken ill will
be paid for all rostered hours including penalties on that day.
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An employee who commences work and is taken ill will be
paid sick leave for the hours not worked on that day.

(6) An employee who suffers personal ill health or injury
whilst on annual leave shall be paid sick leave in lieu of an-
nual leave where a medical certificate is supplied.

(7) Where there is agreement between the ARCBS-WA and
the employee, leave for part time employees may be com-
pacted.

(8) The provisions of this clause with respect to payment do
not apply to employees who are entitled to payment under the
Workers’ Compensation and Rehabilitation Act 1981.

(9) The provisions of this clause do not apply to casual
employees.

11.—ANNUAL LEAVE
(1) This clause replaces clause 12—Annual Leave of the

award.
(2) A period of 20 days leave with payment at the employ-

ee’s ordinary pay shall be allowed annually to an employee.
(3) An amount equal to 17.5 per cent of the total amount

shall be paid at the time the employee proceeds on leave, re-
gardless of whether the leave taken is accrued or pro rata leave.

(4) All entitlements to annual leave including pro rata leave
will be paid upon termination. Leave loading will be paid on
termination subject to the completion of 12 months continu-
ous service.

(5) Any time in respect of which an employee is absent from
work, except time for which he or she is entitled to claim paid
sick leave, annual leave, long service leave, compassionate
leave, family leave and the first 12 weeks of absence relating
to workers compensation shall not count for the purpose of
determining his/her right to annual leave.

(6) Employees, where possible, are required to give at least
two weeks’ prior notice of their intention to take leave.

(7) The employer shall, as far as practicable, arrange to grant
annual leave to suit the convenience of the employee. It is
accepted by all parties that due to operational requirements,
this cannot always be achieved.

(8) Where there is agreement between the ARCBS-WA and
the employee, leave for part time employees may be com-
pacted.

(9) The provisions of this clause shall not apply to casual
employees.

12.—PARENTAL LEAVE
Subject to the terms of this clause employees are entitled to

maternity, paternity and adoption leave and to work part-time
in connection with the birth or adoption of a child.

(1) Definitions
(a) for the purpose of this clause “Child” means a child of

the employee under the age of one year except for adoption of
a child where “child” means a person under the age of five
years of age who is placed with the employee for the purpose
of adoption, other than a child or step-child of the employee
or of the spouse of the employee or child who has previously
lived continuously with the employee for a period of six months
or more.

(2) Basic entitlement
(a) After twelve months continuous service, parents are en-

titled to a combined total of 52 weeks unpaid parental leave
on a shared basis in relation to the birth or adoption of their
child. For females maternity leave may be taken and for males
paternity leave may be taken. Adoption leave may be taken in
the case of adoption.

(b) Parental leave is to be available to only one parent at a
time, except that both parents may simultaneously access the
leave in the following circumstances—

(i) for maternity leave and paternity leave, an unbroken
period of one week at the time of the birth of the
child:

(ii) for adoption leave, an unbroken period of up to three
weeks at the time of placement of the child.

(3) Maternity leave
(a) An employee will provide to the employer at least ten

weeks in advance of the expected date of confinement of pa-
rental leave—

(i) a certificate from a registered medical practitioner
stating that she is pregnant and the expected date of
confinement;

(ii) written notification of the date on which she pro-
poses to commence maternity leave, and the period
of leave to be taken; and

(iii) a statutory declaration stating particulars of any pe-
riod of paternity leave sought or taken by her spouse
and that for the period of maternity leave she will
not engage in any conduct inconsistent with her con-
tract of employment.

(b) Subject to subclause (2)(a) and unless agreed otherwise
between employer and employee, an employee may commence
parental leave at any time within six weeks immediately prior
to the expected date of the birth.

(c) Where an employee continues to work within the six
week period immediately prior to the expected date of birth,
or where the employee elects to return to work within six weeks
after the birth of the child, an employer may require the em-
ployee to provide a medical certificate stating that she is fit to
work on her normal duties.

(d) Where the pregnancy of an employee terminates after
27 weeks and the employee has not commenced maternity
leave, the employee may take unpaid special maternity leave
of such period as a registered medical practitioner certifies as
necessary, except that where an employee is suffering from
an illness not related to the direct consequences of the birth,
an employee may be entitled to paid sick leave in lieu of, or in
addition to, special maternity leave.

(e) Where leave is granted under subclause (3)(d), during
the period of leave an employee may return to work at any
time, as agreed between the employer and the employee pro-
vided that time does not exceed four weeks from the
recommencement date desired by the employee.

(4) Paternity leave
An employee will provide the employer at least ten weeks

prior to each proposed period of paternity leave with—
(a) a certificate from a registered medical practitioner

which names his spouse, states that she is pregnant
and the expected date of confinement, or states the
date on which the birth took place; and

(b) written notification of the date on which he proposes
to start and finish the period of paternity leave; and

(c) a statutory declaration stating—
(i) he will take that period of paternity leave to

become the primary care-giver of the child;
(iii) particulars of any period of maternity leave

sought or taken by his spouse; and
(iii) that for the period of paternity leave he will

not engage in any conduct inconsistent with
his contract of employment.

(5) Adoption leave
(a) The employee will notify the employer at least ten weeks

in advance of the date of commencement of adoption leave
and the period of leave to be taken. An employee may com-
mence adoption leave prior to providing such notice where
through circumstances beyond the control of the employee,
the adoption of a child takes place earlier.

(b) Before commencing adoption leave, an employee will
provide the employer with a statutory declaration stating—

(i) the employee is seeking adoption leave to become
the primary care-giver of the child;

(ii) particulars of any period of adoption leave sought to
be taken by the employee’s spouse; and

(iii) that for the period of adoption leave the employee
will not engage in any conduct inconsistent with their
contract of employment.

(c) An employer may require an employee to provide con-
firmation from the appropriate government authority of the
placement.

(d) Where the placement of child for adoption with an em-
ployee does not proceed or continue, the employee will notify
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the employer immediately and the employer will nominate a
time not exceeding four weeks for the employee’s return to
work.

(6) Variation of period of parental leave
Unless agreed otherwise between the employer and em-

ployee, an employee may apply to their employer to change
the period of parental leave on one occasion. Any such change
to be notified at least four weeks prior to the commencement
of the changed arrangements.

(7) Parental leave and other entitlements
An employee may in lieu of or in conjunction with parental

leave, access other paid leave entitlements which they have
accrued, such as annual leave and long service leave, subject
to the total amount of leave not exceeding 52 weeks.

(8) Transfer to a safe job
(a) Where an employee is pregnant and, in the opinion of a

registered medical practitioner, illness or risks arising out of
the pregnancy or hazards connected with the work assigned
to the employee make it inadvisable for the employee to con-
tinue at her present work, the employee will, if the employer
deems it practicable, be transferred to a safe job at the rate
and on the conditions attaching to that job until the commence-
ment of maternity leave.

(b) If the transfer to a safe job is not practicable, the em-
ployee may elect, or the employer may require the employee,
to commence parental leave.

(9) Returning to work after a period of parental leave.
(a) An employee will notify of their intention to return to

work after a period of parental leave at least four weeks prior
to the expiration of the leave.

(b) An employee will be entitled to the position which they
held immediately before proceeding on parental leave. In the
case of an employee transferred to a safe job pursuant to
subclause (8), the employee will be entitled to return to the
position they held immediately before such transfer.

(c) When such position no longer exists but there are other
positions available which the employee is qualified for and is
capable of performing, the employee will be entitled to a po-
sition as nearly comparable in status and pay to that of their
former position.

(10) Replacement employees
(a) A replacement employee is an employee specifically

engaged or temporally promoted or transferred, as a result of
an employee proceeding on parental leave.

(b) A replacement employee will be informed of the tempo-
rary nature of the employment and of the rights of the employee
who is being replaced.

13.—COMPASSIONATE LEAVE
(1) This clause replaces clause 31—Compassionate Leave

of the award.
(2) An employee shall, upon the death of a spouse or de

facto spouse, child or stepchild, parent or parent-in-law, in-
cluding step-parents, brother, sister, grandparent or any other
person who immediately before that person’s death lived with
the employee as a member of the employee’s immediate fam-
ily be entitled to compassionate leave of up to two days for
each occasion required. In addition, such leave may be ap-
proved upon request in relation to the death of a category of
person not listed in this clause.

(3) Employees may access annual leave and accrued long
service leave for the purpose of compassionate leave in addi-
tion to the entitlement under subclause (1) above.

(4) Proof of such death shall be provided by the employee
to the satisfaction of the employer if he/she so requests.

(5) Provided that this clause shall not have operation while
the period of entitlement to leave under it coincides with any
other period of leave.

14.—FAMILY LEAVE
(1) This clause operates in conjunction with the sick leave

clause in this Agreement.
(2) Use of Sick Leave
An employee with responsibilities in relation to either mem-

bers of their immediate family or members of their household

who need their care and support shall be entitled to use, any
sick leave entitlement for absences to provide care and sup-
port for such persons when they are ill.

(3) Unpaid Leave for Family Purpose
An employee may elect, with the consent of the employer,

to take unpaid leave for the purpose of providing care to a
family member who is ill.

(4) Annual Leave
Notwithstanding the provisions of this clause, an employee

may elect, with the consent of the employer, to access their
annual leave entitlement for this purpose.

(5) Make-up Time
An employee may elect, with the consent of their employer,

to work “make-up time” under which the employee takes time
off during ordinary hours, and works those hours at a later
time, during the spread of ordinary hours provided in the
Award.

15.—LEAVE WITHOUT PAY
Leave without pay may be granted by the employer.

16.—LONG SERVICE LEAVE
(1) ARCBS-WA employees shall be entitled to 13 weeks

Long Service Leave after ten years continuous service, and
each ten years of continuous service thereafter.

(2) Pro rata long service leave shall be payable on resigna-
tion/termination after 7 completed years of continuous service.

(3) All other conditions remain in accordance with the Long
Service Leave provisions published in Volume 65 of the
Western Australian Industrial Gazette at pages 1-4 inclusive.

(4) In accordance with subclause (3) above, adjusted long
service leave entitlements will reflect the following. The for-
mula used = 10/15 x actual years + days of continuous service:

17.—ACCRUED LEAVE
(1) In order to ensure that employees enjoy the benefits of

taking annual leave, and the organisation reduces leave liabil-
ity to an acceptable level, all employees who accrue annual
leave are encouraged to take the leave within 6 months of it
falling due.

(2) The organisation acknowledges that some individuals
accumulate leave for special purposes.

18.—BLOOD DONOR LEAVE
All ARCBS staff are permitted to donate blood during paid

work time at a time which is mutually convenient for both the
employee and the team leader.

19.—HOURS
(1) The ordinary working hours for employees, exclusive of

meal breaks, shall not exceed thirty eight in any week.
(2) Ordinary hours shall be worked on Monday to Friday

inclusive between the hours of 7.00am to 7.00pm.

20.—ON CALL
(1) This clause shall not apply to members of the Manage-

ment Team.
(2) An employee is on call when he or she is required by the

ARCBS-WA to be contactable when not on duty.
(3) An employee shall be paid an hourly allowance at a rate

agreed to by the employer and the union.
(4) Where an employee is required to use their home tel-

ephone for on call purposes, the ARCBS-WA shall, if the
telephone is not already installed, pay for the installation.

(5) Where an employee is required to use his/her home
phone, the ARCBS-WA shall pay the employee 1/52 of the
annual rental paid by the employee for every seven days the
employee is required to be on call, provided that where as a
usual feature of the work, the employee is regularly required
to be on call the ARCBS-WA shall pay the full amount of the
telephone rental.

(6) An employee who is called out to work when on call
shall be paid at time and one half for the first two hours and
double time thereafter, provided that an employee who is on
call on a day of a public holiday and is required to return to
work shall be paid a rate of double time and one half. Such
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time may be taken as time off during ordinary hours by agree-
ment between the employee and the employer.

(7) An employee who is on call and is required to return to
work shall be paid a minimum of two hours provided that if
an employee is called out within two hours of starting work
on a previous call, he or she shall not be entitled to any further
payment for the time worked within that period of two hours.

(8) If an employee is required to return to work, all trans-
port costs to and from the workplace shall be paid by the
organisation. Where the employee uses their own vehicle, the
allowance prescribed in Clause 24—Motor Vehicle Allowance
of this Agreement shall apply.

21.—MEAL ALLOWANCE
A meal allowance of $7.50 will be paid when two or more

overtime hours are worked on any day.

22.—REFRESHMENT/MEAL BREAKS
(1) Refreshment breaks, unlike meal breaks are paid breaks.
(2) The entitlement to refreshment and meal breaks are as

follows—
Length of shift Length of break
0-4.00 hours 0 break
4.01-5.00 hours 1 x ten minute break
5.01-6.00 hours 1 x ½ hour break
6.01-7.00 hours 1 x ½ hour break, 1 x ten minute break
7.01-10.00hours 1 x ½-1 hour break, 2 x ten minute break,
>10.01 hours 1 x 1 hour break, 2 x ten minute break

(3) The duration of breaks, where a range is indicated above,
shall be at the discretion of the employer.

(4) Where there is agreement between the employee and the
ARCBS-WA, breaks indicated above may be consolidated.
Breaks of one hour may be taken as two ½ hour breaks where
there is prior agreement between the employee and the
ARCBS-WA. On day shifts, meals breaks, where possible shall
be taken between 11am and 3pm.

(5) The employer shall determine when the breaks are to be
taken where agreement cannot be reached.

23.—MOBILE LOCATIONS
Mobile Caravan locations will, where possible, be located

within a reasonable distance of suitable food, beverage and
ablution facilities.

24.—HIGHER DUTIES
(1) A higher duties allowance will be available to an em-

ployee who is required to act in a position of a higher
classification for a period of five or more consecutive days.

(2) Where an employee is required to act in a position of a
higher classification on a regular basis for periods of less than
five consecutive days, a claim for higher duties will be con-
sidered by the relevant Program Manager.

(3) Where the employee performs all of the duties of a posi-
tion which is classified at a higher level, the higher rate shall
be paid whilst so engaged.

(4) Where an employee performs some, but not all of the
duties in that higher classification, a rate of pay less than that
prescribed in that higher classification can be paid on agree-
ment between the employee and the organisation.

(5) An employee who is aggrieved by a decision of their
Program Manager in regard to higher duties, may follow the
procedure outlined in Clause 32 – Dispute Settlement Proce-
dure of this Agreement.

25.—TURNOVER OF EMPLOYEES
The parties to this Agreement are committed to working

together to create, implement and evaluate strategies designed
to reduce employees turnover.

26.—MOTOR VEHICLE ALLOWANCE
(1) Where an employee is required during his/her normal

working hours by the ARCBS-WA to work outside his/her
usual place of employment the employer shall pay the em-
ployee any reasonable travelling expenses incurred except
where an allowance is paid in accordance with subclause (2)
of this clause.

(2) Where an employee is required and authorised to use
his/her own motor vehicle in the course of his/her duties he/
she shall be paid an allowance not less than that provided in
subclause (4) set out hereunder. Notwithstanding anything
contained in this subclause the employer and the employee
may make any other arrangements as to car allowance not less
favourable to the employee.

(3) When the mobile location is at Mandurah, Pinjarra,
Armadale, Mundaring, Kwinana, Quinns Rock, Pearce or
Garden Island, the organisation will provide transport from
290 Wellington Street. On such occasions only, the shift will
be deemed to commence from the departure time of the trans-
port, and will conclude when the transport arrives back to 290
Wellington Street. An employee who decides to use their own
vehicle will not be entitled to travel allowance and their travel
time will not form part of their shift.

(4) Motor car allowance is as follows—
Engine size Cents per kilometre
Up to 1600cc 47.0 cents
Over 1600cc 53.1 cents

27.—REDUNDANCY
(1) Discussions before terminations
(a) Where the ARCBS-WA has made a definite decision in

accordance with organisational guidelines, that it no longer
wishes the job the employee, other than a casual employee,
has been doing to be done by anyone and this is not due to the
ordinary and customary turnover of labour and that decision
may lead to termination of employment, the employer shall
hold discussions with the employees directly affected and with
the Union.

(b) The discussion shall take place as soon as is practicable
after the ARCBS-WA has made a definite decision which will
invoke the provisions of subclause (a)(i) hereof and shall cover
among other things, any reasons for the proposed termina-
tions, measures to avoid or minimise the terminations and
measures to minimise any adverse affect of any terminations
on the employees concerned.

(2) Notice
In the event of redundancy the ARCBS-WA will give the

employee the following notice or payment in lieu thereof—
Employee Period of Period of Notice
Continuous Service
Not more than 1 year At least 1 week
More than 1 but not more than 3 years At least 2 weeks
More than 3 but not more than 5 years At least 3 weeks
More than 5 years At least 4 weeks

The amount of notice will increase by 1 week if the em-
ployee is over 45 years of age and has completed at least 2
years of continuous service.

(3) Severance pay
(a) In addition to the period of notice prescribed in subclause

(b) for ordinary termination, an employee whose employment
is terminated for reasons set out in paragraph (a)(i) hereof
shall be entitled to the amount of severance pay in respect of
a continuous period of service, in accordance with subclause
(c)(ii).

(b) Two weeks ordinary pay for each completed year of serv-
ice, provided that the severance pay shall not exceed 30 weeks.
Where a voluntary redundancy is accepted within two weeks
of being offered, an additional payment in accordance with
the following schedule, above and beyond the severance pay
and payment in lieu of notice entitlement, will be payable—

2 weeks pay if less than 1 year of service
4 weeks pay if greater than 1 year but less than 2 years
service
6 weeks pay if greater than 2 years but less than 3 years
service
8 weeks pay if over 3 years of service.
“Week’s Pay” means the ordinary weekly rate of wage

for the employee concerned.
 “Year of Service” refers to completed years and is pro

rata.
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Provided that in the calculation of continuous service under
this subclause, any period of leave without pay, including
maternity leave, unpaid sick leave etc, that exceeds two weeks
shall not be counted in calculating continuous service.

(4) Alternative employment
The severance pay prescribed may be varied if the ARCBS-

WA obtains mutually acceptable alternative employment for
the employee. The ARCBS-WA will select an outsourcing
agency to assist the employee in obtaining alternative employ-
ment.

(5) Financial Advice
ARCBS-WA will arrange for the employee to receive finan-

cial advice with an organisation nominated by the employee
and agreed by ARCBS-WA.

(6) Time off during notice period
During the period of notice of termination for reasons set

out in subclause (a)(i) hereof the employee shall for the pur-
pose of seeking other employment be entitled to be absent
from work for a reasonable period of time without deduction
of pay.

(7) Dispute settling procedures
Any dispute under these provisions shall be dealt with in

accordance with Clause 32—Dispute Settlement Procedure
of this Agreement.

28.—CLASSIFICATION REVIEW
(1) This clause shall not apply to members of the Manage-

ment Team.
(2) An employee may request a review of the classification

of the position they occupy within the organisation, where he/
she believes the knowledge, skill and abilities required to per-
form the duties, and/or the responsibilities associated with the
position have significantly changed.

(3) The employee may also make such an application on the
basis that the position was in its present form, incorrectly clas-
sified.

(4) The process for the classification review is detailed in
Schedule 2—Classification Review of this Agreement.

(5) If the employee and/or Union disagrees with the result
of the review, the procedure outlined in Clause 33 – Dispute
Settlement Procedure of this Agreement shall be followed.

(6) The effective date for any change to the classification
level shall be the date upon which the letter of request is sub-
mitted to the Human Resource department.

(7) Application may need to be made to the Western Aus-
tralian Industrial Relations Commission to vary this Agreement
accordingly.

29.—PART TIME STAFF
(1) This clause is to be read in conjunction with clause 26—

Part time Employees of the award.
(2) Hours for part time employees may vary from week to

week in accordance with operational requirements. Notwith-
standing this, an employee will be appointed to a minimum
number of hours per week. This clause is not designed to al-
low the ARCBS to bypass other obligations (eg public
holidays) under this agreement.

(3) Overtime for part time employees will be payable when
hours over 8 are worked on any day, or when hours exceed 38
in any week.

(4) A part time employee shall accrue leave on a pro rata
basis (to that of a full time employee). Where the hours vary
from week to week, leave will be accrued on all ordinary hours
and the following shall apply (subject to the amount of leave
accrued) when the leave is accessed.

(a) Annual Leave—the part time employee will be paid
per week at the average number of hours worked
per week over the previous 12 months (not includ-
ing leave without pay, maternity/paternity leave,
workers compensation).

(b) Notwithstanding the above a part time employee may
decide to be paid at a higher number of hours per
week, subject to having accrued the leave, when tak-
ing annual leave.

(c) Sick Leave—the part time employee will be paid as
per the roster, or in the absence of a roster for hours
that are usually worked on that day or in that period.

30.—OVERTIME
(1) This clause shall not apply to staff who earn more than

that prescribed in level 9 of the classification structure in this
agreement.

(2) Overtime shall be payable as per Clause 8 of the award.
(3) Overtime must be approved by the relevant supervisor

before it is worked in order to access this entitlement.

31.—SALARY
(1) This clause does not apply to members of the Manage-

ment Team.
(2) Schedule 3—Minimum Salaries prescribes the minimum

salaries to apply as a result of the enterprise Agreement which
includes,

(a) a 3% increase effective from 1/1/2000 in full settle-
ment of all outstanding issues relating to the
extension of this agreement for positions equal to
level 6 or above in the classification structure,

(b) a 4% increase effective from 1/1/2000 in full settle-
ment of all outstanding issues relating to the
extension of this agreement for positions equal to
level 5 or below in the classification structure.

(3) If State Wage Case decisions result in Award rates of
pay exceeding the rates of pay prescribed herein, the higher
rate shall prevail.

32.—SALARY PACKAGING
(1) The employees covered by this Agreement will have

access to salary packaging arrangements.
(2) The parties acknowledge the likelihood of regulatory

changes to the salary packaging conditions effective from
1/4/00.

(3) As to whether or not an employee accesses those ar-
rangements will be solely at the choice of the employee.

(4) The agreed maximum portion of the non salary compo-
nent of the salary package and the conditions of packaging as
contained in Schedule 1 – Salary Packaging of this Agree-
ment.

(5) This arrangement is available subject to the ARCBS-
WA incurring no additional costs and maintaining its current
rate of Fringe Benefit Tax exemption.

(6) The conditions associated with salary packaging within
ARCBS-WA are contained in Schedule 1—Salary Packaging
of this Agreement.

33.—INTENT TO CREATE NEW AGREEMENT
The parties acknowledge the intent of ARCBS-WA to work

with the relevant Unions to create a national agreement cover-
ing core conditions of employment in accordance with the
ACTU/ARCBS Memorandum of Understanding.

34.—NO NON-UNION AGREEMENTS
It is the intention and understanding of the parties that

ARCBS-WA will not offer Australian Workplace Agreements
or Workplace Agreements as provided for in industrial legis-
lation during the operation of this Agreement.

35.—UNION MEMBERSHIP
The parties will encourage people to join the appropriate

union.

36.—WORKERS COMPENSATION
The parties agree to discuss the issue of make up pay for

workers compensation during the life of this agreement.

37.—DISPUTE SETTLEMENT PROCEDURE
(1) The status quo (ie the conditions applying prior to the

issue arising) will remain until the issue is resolved in accord-
ance with (2) below.

(2) Subject to the provisions of the Industrial Relations Act,
1979 any dispute, question or difficulty that arises shall be
dealt with as follows—

(a) Step 1
As soon as practicable after the issue or claim has
arisen, it shall be considered jointly by the
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appropriate supervisor, the employee or employees
concerned and where the employee(s) so request(s),
the appropriate Union workplace representative.

(b) Step 2
If the dispute is not resolved the issue or claim shall
be considered jointly by the appropriate senior rep-
resentative of the employer, the employee or
employees concerned and where the employee(s) so
request(s), the Union workplace representative who
shall attempt to settle the dispute.

(c) Step 3
If the dispute is not resolved the issue or claim shall
be considered jointly by the employer, the employee
or employees concerned and where the employee(s)
so request(s), an official of the Union who shall at-
tempt to settle the dispute.

(d) Step 4
If the dispute is not resolved it may then be referred
to the Western Australian Industrial Relations Com-
mission for assistance in resolving the dispute.

38.—SIGNATURES TO AGREEMENT
Signed for and on behalf of the Australian Municipal, Ad-

ministrative, Clerical and Services Union, West Australian
Clerical and Administrative Branch
(signed: indecipherable)
Date 1/5/2000

Signed for and on behalf of the Australian Red Cross Blood
Service—Western Australia
(signed: indecipherable)
Date 10/4/2000

SCHEDULE 1—SALARY PACKAGING
(1) Salary packaging under this agreement allows employ-

ees to receive up to 30% of their gross base salary in a form
other than take home pay. Employees will be offered the op-
portunity to choose from a list of benefits that will be paid for
by the employer instead of receiving gross salary. Gross sal-
ary is reduced by the amount of the benefits paid by the
employer. The net gross pay is then subject to PAYE tax.

(2) All existing entitlements (ie workers compensation, su-
perannuation, leave loading, penalties, overtime) will be based
on pre-package salary.

(3) All employees covered under this agreement/award have
access to salary packaging arrangements subject to the fol-
lowing provisions—

(a) Entry into salary packaging arrangements is a vol-
untary decision to be made by individual employees.

(b) All salary packaging arrangements will be in accord-
ance with the items available, and funds through
packaging, will be used only as stated by the em-
ployee and approved by the employer.

(c) Employees will be required to pay any administra-
tive costs for the packaging to an Administrative
Agent appointed by the employer (as required). If
the salary packaging manager notifies the organisa-
tion of the intention to increase fees, the organisation
will inform and consult with the staff who are at the
time salary packaging, to decide whether or not to
investigate the costs and benefits of contracting with
another provider.

(d) All employees can decide to terminate their salary
packaging arrangement by the giving of at least two
weeks written notice.

(e) The Administrative Agent will provide employees
with a salary packaging manual.

(f) Employees entering into a salary packaging arrange-
ment understand and accept that,

(i) In the event that Fringe Benefit tax (FBT) be-
comes payable on the benefit items which are
selected, the salary packaging arrangement
shall lapse and a new arrangement may be put
in place whereby the total cost of salary pack-
aging to the employer does not increase. If
the employee elects to continue with

packaging, the cost of the payment of the FBT
will be passed back to the individual, or ben-
efit items can be converted back to salary to
be taxed at the relevant PAYE tax rate.

(ii) Upon resignation or termination, the ARCBS
shall, by deduction from final payment or upon
demand, be reimbursed for any amounts of
over expenditure.

(iii) All unexpended amounts will be paid back to
the employee in the case of resignation or ter-
mination from the arrangement, and will be
subject to normal income tax.

(iv) Prior to the final pay period of the package
year, an annual reconciliation will take place.
Any amount of benefit items unused may be
converted and added to salary payment on
which PAYE will be deducted, or directed as
a lump sum payment to a predetermined (i.e.
existing) packaged item.

(v) The employee is responsible for advising the
administration bureau of any change to their
benefits packaged, employment status or sal-
ary payments that would affect their salary
packaging arrangement.

(vi) The cost of any financial advice sought shall
be borne by the employee.

(g) It is a term of this Agreement that Clause.- 32 Dis-
pute Settlement Procedure shall have no application
in relation to withdrawal of salary packaging as pro-
vided for in clause 3(d) of this Schedule.

(h) Benefits available to be packaged include—
Vehicle and associated expenses,
Personal and Family Education,
Childcare,
Superannuation,
Health Benefits,
Membership of an Association.
Rent
Mortgage
The above “menu of options” may expand subject
to ARCBS-WA Board approval.

SCHEDULE 2—CLASSIFICATION REVIEW
All employees may be required to perform duties which fall

within the limits of their skill, competence or training, pro-
vided that such duties are not designed to promote deskilling.

The salary classification of a particular position will be es-
tablished having regard to the work value of the position, award
classification provisions and appropriate relativities.

A classification review will take place where a significant
increase in work value is demonstrated or where the employee
is of the opinion that the position has been incorrectly classi-
fied.

Work value for the purpose of classification reviews is de-
fined as follows.

Changes in work value may arise from changes in the na-
ture of work, skill and responsibility required or conditions
under which the work is performed. Changes in work by them-
selves may not lead to a change in wage rates. The strict test
for an alteration in wage rates is that the change in the nature
of work should constitute such a significant net addition to
the work requirements as to warrant the creation of a new
classification or upgrading to a higher classification.

In addition to meeting this test a party making a work value
application will need to justify any change to wage relativities
that might result not only within the relevant internal award
classifications structure but also against external classifica-
tions to which that structure is related. There must be no
likelihood of wage “leapfrogging” arising out of changes in
relative position.

To apply for a classification review the employee shall sub-
mit to their Program Manager;

• A copy of the current role description,
• An updated role description,
• The classification level or title they deem to be ap-

propriate for the position,
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In completing the request for review, the employee should
ensure that;

• The increase in knowledge, skill and ability require-
ments to perform the duties associated with the
position are highlighted,

• Role descriptions used as a comparison should be
attached to the submission, and referred to in the
justification (similarities and differences),

• All information supporting the request is attached.
Employees are encouraged to gain assistance from their

Program Manager or Human Resource Department in prepar-
ing the submission. The Program Manager is to forward the
document to the Human Resource department who will for-
ward a recommendation (made by a team of management,
union and staff representatives) to the Director.

SCHEDULE 3—MINIMUM SALARIES

WEEKLY WEEKLY WEEKLY
SALARY SALARY SALARY
2% 1/1/98 3% 1/1/98 2% 1/1/99

Level 1 LEVEL 1
Clerical Assistant
Corporate Support 1.1 430.57 443.48 452.35

1.2 434.17 447.20 456.15
1.3 437.78 450.91 459.93
1.4 441.38 454.62 463.71

Level 2 LEVEL 2
Archival Clerk 2.1 450.39 463.90 473.18
Clerical Officer
Donor Records 2.2 455.20 468.86 478.23

2.3 460.01 473.81 483.29
2.4 464.82 478.77 488.34

Level 3 LEVEL 3
Donor Records
Liaison Officer 3.1 470.21 484.32 494.00

Donor Liaison
Officer 3.2 477.11 491.42 501.25

Public Relations
Telemarketer 3.3 484.01 498.53 508.50

Receptionist
Telephonist 3.4 490.93 505.66 515.77

Clerical Officer
Apherisis

Storeperson
Donor Receptionist
Documentation
Archival Clerk

Appointments Clerk
Clerical Officer—
Blood Bank

Level 4 LEVEL 4
Patient Services
Assistant 4.1 503.45 518.55 528.93

Public Relations
Assistant 4.2 513.11 528.51 539.08

Correspondence
Archival Clerk 4.3 522.77 538.46 549.23

Clerical Officer
Mobiles 4.4 532.43 548.41 559.38

Clerical Officer
Regional

Support Services—
Quality

Clerical Officer
Laboratory

Level 5 LEVEL 5
Clerical Officer
Document Control 5.1 536.75 552.85 563.91

Accounts Pay/Rec
Coordinator 5.2 551.18 567.72 579.07

Training Officer
Donor Records 5.3 565.62 582.59 594.24

Clerical Officer
Stores 5.4 580.05 597.45 609.40

Document Control
Officer

Archival Assistant
Senior Clerical
Officer Blood Bank

WEEKLY WEEKLY WEEKLY
SALARY SALARY SALARY
2% 1/1/98 3% 1/1/98 2% 1/1/99

Level 6 LEVEL 6
Public Relations
Officer 6.1 596.61 614.51 626.80

Personal Assistant
Director 6.2 614.56 632.99 645.65

Donor Services
Secretary 6.3 632.50 651.48 664.50

Personal Assistant
Laboratory
Manager 6.4 650.44 669.96 683.36

Human Resource
Assistant

Donor Records
Coordinator

Level 7 LEVEL 7
Payroll Coordinator 7.1 669.08 689.15 702.93
Administrative
Officer Corporate
Support 7.2 686.88 707.49 721.64

Mobiles Organiser 7.3 704.69 725.83 740.35
Administrative
Officer Support
Services 7.4 722.50 744.18 759.06

Stores Officer

Level 8 LEVEL 8
Quality Officer 8.1 731.91 753.87 768.95

8.2 750.51 773.02 788.48
8.3 769.10 792.18 808.02
8.4 787.70 811.33 827.55

Level 9 LEVEL 9
Records
Coordinator 9.1 800.77 824.79 841.29

Public Relations
Coordinator 9.2 822.66 847.34 864.29

9.3 844.55 869.89 887.29
9.4 866.46 892.46 910.31

BHP BUILDING PRODUCTS OSBORNE PARK
ENTERPRISE AGREEMENT 2000/2001.

No. AG 111 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering, Printing
and Kindred Industries Union of Workers,

Western Australian Branch

and

BHP Building Products.

AG 111 of 2000.

BHP Building Products Osborne Park
Enterprise Agreement 2000/2001.

COMMISSIONER S J KENNER.

23 May 2000.
Order.

HAVING heard Mr G Sturman on behalf of the applicant and
Mr T Stockley on behalf of the respondent and by consent the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

(1) THAT the BHP Building Products Osborne Park
Enteprise Agreement 2000/2001 filed in the Com-
mission on 14 April 2000 in the terms of the
following schedule be and is hereby registered as an
industrial agreement.

(2) THAT the BHP Building Products Osborne Park
Enterprise Agreement 1999 No. AG 114 of 1999 be
and is hereby cancelled.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

———
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1.—TITLE
This Enterprise Agreement will be referred to as the BHP

Building Products Osborne Park Enterprise Agreement 2000/
2001

2.—ARRANGEMENT
1 Title
2 Arrangement
3 Application of Enterprise Agreement
4 Parties To This Agreement
5 Date And Period of Operation
6 Relationship To Parent Award
7 Challenges Facing The Industry
8 Principles Underpinning This Agreement
9 Wage Increase

10 Implementation of The Steel Strategic Plan
11 Relationship between the Parties
12 Long Service Leave
13 Vision For Osborne Park
14 Performance Related Payment Scheme
15 Workers Compensation Provision
16 Union Delegate Training
17 Contractors
18 No Extra Claims
19 Discussions Regarding a Replacement Agreement
20 Procedure For Resolving Claims, Issues And Dis-

putes
21 Signatories

Attachment 1—Site Specific Business Improvement
Measures
Attachment 2—Wages Schedule as at 01/04/2000

3.—APPLICATION OF ENTERPRISE AGREEMENT
This agreement will apply to the BHP Steel (JLA) Pty Ltd

site trading as BHP Building Products at 14 Howe Street
Osborne Park, Western Australia 6017.

This agreement replaces (AG 114 of 1999) of the BHP Build-
ing Products Osborne Park Enterprise Agreement 1999.

This agreement covers approximately 40 employees.

4.—PARTIES BOUND
The parties to this agreement are—

(a) BHP Steel (JLA) Pty Ltd trading as BHP Building
Products at Osbome Park;

(b) Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Aus-
tralian Branch and its members;

(c) all employees of BHP Building Products Osbome
Park, whether members of the organisations speci-
fied above or not, engaged in any of the
classifications contained in the Sheetmetal Workers
Award No 10 of 1973.

5.—DATE AND PERIOD OF OPERATION
This agreement will operate from 1 January 2000 and the

term will expire 31 August 2001.

6.—RELATIONSHIP TO PARENT AWARD
This agreement is to be read and interpreted in conjunction

with the Sheetmetal Workers’ Award No 10 of 1973 and shall
prevail to the extent of any inconsistency with that Award.

7.—CHALLENGES FACING THE INDUSTRY
7.1 The rapid globalisation of world steel markets, increased

imports, world-wide over capacity and the Asian crisis have
combined to challenge the medium and long term viability of
BHP Steel’s businesses. Price decreases have waned, but we
face real price decline over the long term.

7.2 In October 1999 under the Steel Strategy Plan, BHP
announced its intention to focus its steel operations on the
manufacture and distribution of flat and coated products in
the Australasian region, in order for the industry to deliver
returns which exceed the cost of capital. As a consequence,
this will see the divestment of Long Products, Packaging Prod-
ucts and our USA based businesses.

The divested businesses will have greater opportunity to
prosper under a new owner which regards them as core assets.

7.3 Our collective focus over the term of this agreement
will be to—

• Ensure all Steel businesses operate safely and effi-
ciently.

• Maximise the value of the divested businesses
through ongoing business improvement and sound
industrial relations.

• Build a high performance, world’s best BHP Steel
business which effects change and improvement
swiftly.

• Treating people fairly and ensure every employee
accepts responsibility for business outcomes.

7.4 There is an urgent need to achieve levels of financial
returns that will ensure ongoing investment. This agreement
reflects the mutual commitment of management, employees
and unions to secure a viable Australasian steel businesses by
pursuing every cost and waste reduction initiative in all parts
of our businesses.

8.—PRINCIPLES UNDERPINNING THIS AGREEMENT
Theprinciples which guided the parties in finalising the

Agreement are—
8.1 continuing to do whatever is safe, logical and legal

to achieve operational and organisational excellence
in our workplaces.

8.2 maintaining competitive wages and conditions.
8.3 minimising cost imposts on the business and readily

support the implementation of cost and waste reduc-
tion initiatives.

8.4 facilitating a smooth transition to divestment.
8.5 eliminating the unnecessary impact of industrial ac-

tion being borne by the business and employees.
8.6 creating modern remuneration systems more closely

aligned to the needs of the business and employees.

9.—WAGE INCREASE
The following increases will apply to the total weekly wage

(ie. award wage, leading hand allowances and bonus or equiva-
lent) and dollar amount shift work allowances—

• 4% from first pay period commencing in April 2000.
• A further 3% from first pay period commencing in

April 2001.

10.—IMPLEMENTATION OF THE STEEL
STRATEGIC PLAN

10.1 The successful implementation of the Steel Strategic
Plan is critical for BHP, BHP Steel and all employees. It will
present significant challenges and require everyone working
together to present the businesses in the most positive way to
prospective owners. Business and safety performance must
continue to be improved and the future owners must be confi-
dent to invest in these businesses.

10.2 The parties are committed to working co-operatively
to ensure a period of stable industrial relations during the di-
vestment process.

11.—RELATIONSHIP BETWEEN THE PARTIES
The mutual co-operation between the Company, employees

and their union has been constructive and collective arrange-
ments have delivered benefits to employees and the Company.

The Company undertakes to maintain and extend the sound
consultative arrangements which are currently in place. Con-
structive relationships will be continued and this includes
recognising accredited delegates and allowing union organis-
ers rights of entry in accordance with currently established
site practices,

11.1 Whilst relationships have improved over the past 15
years, industrial disputation continues to impact negatively
on some parts of the business and employees.

11.2 The parties recognise that to be “world’s best” effec-
tive processes need to exist to eliminate the need for time lost
through industrial action and are determined to eliminate lost
time from the industry.
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11.3 To this end, unless otherwise agreed unnecessary, agree-
ment will be reached by July 2000 on revised dispute
settlement procedures which ensure—

• fair, reasonable and timely outcomes.
• the parties take primary responsibility for their in-

dustrial relationships.
• proper recognition of individual grievances.
• proper consideration of the merits of issues in dis-

pute. This may involve embracing concepts such as
cooling off periods, mediation, arbitration, etc.

• resolution of matters as far as practical within the
workplace in which they arise.

• the needs of the business are taken into account.
• genuine commitment of all concerned to the agreed

processes and procedures.
Endorsement by all employees and union officials and a

formal education programme to implement the agreed proce-
dures will be an integral outcome of these discussions.

11.4 In the interim the existing dispute settlement proce-
dures in this agreement will be observed.

12.—LONG SERVICE LEAVE
12.1 The unions have advanced a claim for improved Long

Service Leave (LSL) entitlements within the industry. BHP
has raised concerns about the ability of the industry to sustain
additional labour on-costs beyond those mandated by legisla-
tion.

12.2 Notwithstanding clause 18 of this agreement, leave is
reserved to the unions to re-advance during the life of the
agreement the matter of the rate of long service leave accrual.

12.3 State Long Service Leave provisions apply in each
centre and these will continue. A pro rata payment for long
service leave on termination of employment will be made in
the following circumstances—

* at least 5 years of continuous service as an adult ter-
mination of employment by the Company for any
reason other than summary dismissal; or termina-
tion of employment by the employee for reasons of
pressing or domestic necessity.

The amount of pro rata long service leave payable on termi-
nation will be calculated using accrual rates set out in local
long service leave legislation.

13.—VISION FOR OSBORNE PARK
To have a high performance work culture and to be the pre-

ferred supplier of Australian Made Steel Building Products
through—

• Continuous improvement;
• Meeting customer requirements;
• Achieving Company’s financial targets, and
• Improving employees wealth, leisure and security.

14.—PERFORMANCE RELATED PAYMENT SCHEME
A Performance Related Payment Scheme will be used to

promote business improvement in key areas.
A maximum of 6.5% of gross earnings will be payable each

period. For the purposes of determining the performance re-
lated payment, gross earnings will include award and
overaward payments, overtime and shift allowance earnings
plus payments for paid leave. Payments not included in gross
earnings are payments for periods of absence on
workers’compensation where the absence has been for more
than 12 months and performance related payments relating to
a previous period which may have been paid during this pe-
riod.

A reasonably achievable target should be set to deliver 5.5%
of gross earnings, however actual payments may range from
0% to 6.5%, dependent on the achievement of set targets.

Casuals, and new employees with less than 1 months serv-
ice will not be paid PRPS. Contractors do not qualify for PRPS.

During the term of this agreement the parties will review
the Productivity and Lump Sum Payment Schemes.

15.—WORKERS COMPENSATION PROVISION
15.1 Employees who are eligible for Workers’ Compensa-

tion will be entitled to up to a maximum of 52 weeks Accident

Pay within 104 weeks of the first day of work due to
incapacity.

15.2 Accident Pay is the amount of weekly payment neces-
sary to bring the weekly gross payment of injured employees
up to their normal rate of pay (i.e. not including overtime,
penalty rates and other allowances). Accident Pay is payable
to injured employees either experiencing total incapacity or
partial incapacity deemed total because the Company is un-
able to offer appropriate work.

15.3 Payment of Accident Pay is conditional upon the em-
ployee being willing to participate in appropriate rehabilitation.

If a Workers’ Compensation claim is finalised in this 104
week period, Accident Pay will cease.

15.4 If compensation rates are changed subsequent to the
commencement of Accident Pay payments, the level of Acci-
dent Pay payments will not increase in comparison to the
original level. The normal rate of pay will be maintained.

This arrangement will apply to eligible injured employees
absent from work as from the effective date of this agreement.

Accident Pay will not be paid—

• for periods of incapacity during the first two weeks
of employment with the Company.

• for any periods of incapacity caused by an injury
which occurred prior to the date of commencement
of this agreement.

• for periods of incapacity caused by an injury which
is substantially an exacerbation or deterioration of
an injury which occurred prior to the employee’s
employment with the Company.

• for any period of annual or long service leave or
public holidays.

• for any periods of incapacity, unless the Company
is notified as soon as practical and a claim is made
on the appropriate forms within 30 (thirty) days of
the injury or as soon as practicable in the case of
serious injuries (for example requiring hospitalisa-
tion).

• for any periods of incapacity unless the employee
furnishes evidence reasonably required by the Com-
pany.

• for any periods of incapacity, unless the employee
submits him/herself to reasonable and appropriate
medical examinations, provided and paid for by the
Company.

• after the death of the employee involved and no pay-
ment of Accident Pay will be paid to any other person
with respect to that particular employee.

16.—UNION DELEGATE TRAINING
The Company will co-operate with Unions to facilitate re-

lease and pay ordinary wages to delegates attending agreed
courses where—

(a) there is prior consultation with the Company about
course content and the ability to release particular
employees from the job.

(b) the course is aimed at improving industrial relations
and deals with relevant matters in a positive and re-
sponsible manner. Relevant matters may include
workers’ compensation, occupational health and
safety and legislative change affecting employment
at the centre.

(c) there is, where appropriate, an opportunity for Com-
pany participation in or contribution to the course.

17.—CONTRACTORS
BHP Building Products operates a seasonal business which

is subject to significant variations in production demand. The
Company reserves the right to utilise contractors where it is
of benefit to the business to do so—the shop steward will be
advised when contractors will be used.

The use of contractors would include meeting fluctuating
production demands, covering periods of annual leave, long
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service leave and sick leave and where projected demand is
unclear or uncertain.

18.—NO EXTRA CLAIMS

18.1 The parties undertake for the duration of this agree-
ment not to raise any further claims, award or overaward,
including claims arising from National or State wage cases.

18.2 There will be agreed scope to arbitrate, if necessary,
unresolved issues about classification restructuring or work
value claims.

19.—DISCUSSIONS REGARDING A REPLACEMENT
AGREEMENT

19.1 Discussions regarding a replacement/Renewal of this
agreement may commence two months prior to expiry of this
Agreement.

20.—PROCEDURE FOR RESOLVING CLAIMS, ISSUES
AND DISPUTES

This procedure aims to promote the resolution of questions,
disputes or difficulties by measures based on consultation,
co-operation and discussion, and to avoid interruption to the
performance of work and consequential loss of production
and wages.

20.1 The matter is to be discussed between the employee
concerned and the immediate supervisor.

The employee may invite a delegate to attend. If unresolved.
20.2 The delegate and the employee are to discuss the mat-

ter with the immediate supervisor. If unresolved
20.3 They are to raise the matter with the site manager. If

unresolved.
20.4 Manager to arrange for the matter to be discussed with

the union organiser, involving HR assistance as required.
20.5 If still unresolved, and the parties wish to pursue the

matter further, the matter will be referred to the Western Aus-
tralian Industrial Relations Commission. In order to allow for
the peaceful resolution of grievances, the parties shall be com-
mitted to avoiding stoppages of work. It is acknowledges that
genuine attempts must be made to resolve the matter/s prior
to referring the matter to the Western Australian Industrial
Relations Commission.

21.—SIGNATORIES
.............Signed.................

For an on behalf of BHP
Steel (JLA) Pty Ltd T/A
Building Products—Osborne
Park

.............Signed.................

For and on behalf of the
employees covered by this
agreement and the Automotive,
Food, Metals, Engineering,
Printing and Kindred Industries
Union of Workers, Western
Australian Branch

ATTACHMENT 1—SITE-SPECIFIC BUSINESS
IMPROVEMENT MEASURES

The following improvements and changes to work practices
have been agreed at BHP Building Products Osborne Park.

1 To comply with all site Safety Policies and Proce-
dures as agreed by the Occupational Health and
Safety Committee

2 Be active in all improvement team activities where
required

3 Work with the company on the reduction of errors
4 Work with the company on the reduction of scrap
5 Be active in Safety Audits as and when required
6 Develop Defined Agreed Crew Standards for all

areas of the Operations

OSBORNE PARK

Total Rates Only

11th April 2000
Classification Current Rate 4% as at 3% as at

2 Apr 00 1 Apr 01
$ $ $

Level 1 519.2 540.0 556.2
Level 2 552.9 575.0 592.3
Level 3 581.7 605.0 623.1
Level 4 594.1 617.9 636.4
Trades 687.7 715.2 736.7

APPRENTICES
Apprentice 1st Yr (42%) 250.0 260.0 266.7
Apprentice 2nd Yr (55%) 327.4 340.5 349.3
Apprentice 3rd Yr (75%) 446.5 464.3 476.3
Apprentice 4th Yr (88%) 523.9 544.8 558.9

TOOL ALLOWANCE 9.4 10.2 10.2
LEADING HAND ALLOWANCE
3-10 Employees 22.5 23.4 23.4
11-20 Employees 33.5 34.8 34.8
20 + Employees 42.3 44.0 44.0

B&I MAINTENANCE/BLPPU AND THE CMETU
COLLECTIVE AGREEMENT 2000.

AG 127 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers & Other

and

Brian Finlay and Ivcan Zuvela t/a
B & I Maintenance and Carpentry Services.

AG 127 of 2000.

B&I Maintenance/
BLPPU and the CMETU Collective Agreement 2000.

COMMISSIONER S J KENNER.

2 June 2000.

Order.
HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the B&I Maintenance/BLPPU and the CMETU
Collective Agreement 2000 filed in the Commission on 8
May 2000 in the terms of the following schedule be and
is hereby registered as an industrial agreement.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This agreement shall be known as the B&I Maintenance/

BLPPU and the CMETU Collective Agreement 2000.

2.—ARRANGEMENT

CLAUSE NO.
Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
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CLAUSE NO.
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
All In Payments 14
Pyramid Sub-Contracting 15
Dispute Settlement Procedure 16
Safety Dispute Resolution 17
Amenities 18
Training and Related Matters 19
Drug & Alcohol, Safety & Rehabilitation

Program 20
Clothing & Safety Footwear 21
Income Protection 22
Accident Pay 23
Union Membership 24
Y2K 25
Signatories to the Agreement 26
Appendix A—Drug & Alcohol, Safety and Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Brian Finlay & Ivan

Zuvela trading as B&I Maintenance and Carpentry Services
(hereinafter referred to as “the company”), the Western Aus-
tralian Builders’ Labourers, Painters and Plasterers Union of
Workers and the Construction Mining Energy Timberyards
Sawmills and Woodworkers Union of Australia – WA Branch
(hereinafter referred to as “the unions”) and all employees of
the company eligible to be members of the unions.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition of buildings or
other structures of any kind whatsoever.

This agreement shall apply in Western Australia only. There
are approximately 2 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after November 1st 1999 and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previous 1 November 1 November 1 November
EBA Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67
Plaster, Fixer 17.82 18.71 19.65 20.63
Painter, Glazier 17.42 18.29 19.20 20.16
Signwriter 17.80 18.69 19.62 20.63
Carpenter/Roofer 17.93 18.85 19.79 20.78
Bricklayer 17.75 18.63 19.61 20.59
Refractory Bricklayer 20.38 21.40 22.47 25.59
Stonemason 17.93 18.82 19.76 20.75
Rooftiler 17.62 18.50 19.43 20.40
Marker/Setter Out 18.46 19.38 20.35 21.37
Special Class T 18.69 19.62 20.61 21.64

APPRENTICE RATES
Previous 1 November 1 November 1 November

EBA Rate 1999 2000 2001
Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Plasterer, Fixer
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15
Painter. Glazier
Year 1 (.5/3/5) 7.32 7.68 8.06 8.47
Year 2 (1/3), (1.5/3.5) 9.58 10.06 10.56 11.09
Year 3 (2/3), (2.5/3.5) 13.06 13.72 14.40 15.12
Year 4 (3/3), (3.5/3.5) 15.33 16.10 16.90 17.74
Signwriter
Year 1 (.5/3.5) 7.48 7.85 8.24 8.66
Year 2 (1/3, 1.5/3.5) 9.78 10.28 10.79 11.35
Year 3 (2/3. 2.5/3.5) 13.35 14.02 14.72 15.47
Year 4 (3/3, 3/5/3.5) 15.66 16.45 17.27 18.15
Carpenter/Roofer
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Bricklayer
Year 1 7.46 7.82 8.24 8.65
Year 2 (1/3) 9.76 10.25 10.79 11.32
Year 3 (2/3) 13.31 13.97 14.71 15.44
Year 4 (3/3) 15.62 16.39 17.26 18.12
Stonemason
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Rooftiler
6 months 10.04 10.54 11.07 11.62
2nd 6 months 11.04 11.59 12.17 12.78
Year 2 12.90 13.55 14.23 14.94
Year 3 15.14 15.90 16.70 17.54

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase the contributions on behalf of

each employee into the Western Australian Construction In-
dustry Redundancy Fund by the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
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by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

(e) Employees shall have the option of converting to a
cash payment all sick leave entitlements over 5 days.
Payment shall be made on the last pay period prior
to the Christmas closedown.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.
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4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

� referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

� referred to a disputes board for determination; or
� referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not

maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.

2. In all instances, the following procedure shall be ob-
served—

3. A uniformly high standard of amenities and facilities such
as ablution blocks, change rooms, crib sheds, etc. shall be
provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.

5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when cal-
culating floor space.

7. Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.

10. Where less than 20 persons are employed on site, Regu-
lation 3.20 – Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed wash-
able laminated or vinyl surface, and seating for the taking of
meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16. A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.
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25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in re-

spect to all employees—
Employees Toilets Urinals
1—5 1 Nil
6—10 1 1
11—20 2 2
21—35 3 4
36—50 4 6
51—75 5 7
76—100 6 8

NB. For each additional 20 persons or part thereof up to
200 persons or part thereof up to 200 persons, one additional
urinal and one additional toilet is required. For each addi-
tional 35 persons or part thereof in excess of 200 persons, one
additional urinal and one additional toilet is required. If a slab
urinal is provided, each 600mm shall be regarded as one uri-
nal.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The company will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

4. In addition to the payments under 19(1) a payment to the
Training Fund shall be made on 1st April and the 1st October
of each year to cover additional workers. The payment each
six months shall be $200.00

5. Workers paid for under 19(4) shall negotiate with the
Union on any additional course payments.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties.

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

� 31 December 1999
� 28 February 2000
� 31 December 2000
� 28 February 2001

26.—SIGNATORIES
BLPPU
............................................................
Date: 13/4/2000

CMETU
............................................................
Date: 13/4/2000

The Company:
............................................................
SIGNATURE
............................................................
Date: 13/4/2000
 Company

Seal
IVAN ZUVELA
PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.
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b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

c) There will be no payment of lost time to a person unable
to work in a safe manner.

d) If this happens 3 times the worker shall be given a writ-
ten warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be trans-
ferred/dismissed the next time he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay

while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
 At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85

Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value  Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05
The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as
defined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
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may include matters regularly addressed within the industry,
such as, but not limited to, the following—

— Disputes Procedures
— Occupational Health and Safety Procedures
— Demarcation Procedures
— First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

BOBRIK/BLPPU AND THE CMETU COLLECTIVE
AGREEMENT 2000.
No. AG 106 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers & Other

and

Bobrik Constructions Pty Ltd.
AG 106 of 2000.

Bobrik/BLPPU and the CMETU Collective Agreement
2000.

COMMISSIONER S J KENNER.
19 May 2000.

Order.
HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

(1) THAT the Bobrik/BLPPU and the CMETU Collec-
tive Agreement 2000 filed in the Commission on 10
April 2000 in the terms of the following schedule be
and is hereby registered as an industrial agreement.

(2) THAT the Bobrik Constructions Industrial Agree-
ment No. AG 46 of 1995 and the Bobrik
Constructions Industrial Agreement No. AG 204 of
1997 be and are hereby cancelled.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This agreement shall be known as the Bobrik/BLPPU and

the CMETU Collective Agreement 2000.

2.—ARRANGEMENT
CLAUSE NO.

Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
All In Payments 14
Pyramid Sub-Contracting 15
Dispute Settlement Procedure 16
Safety Dispute Resolution 17
Amenities 18
Training and Related Matters 19
Drug & Alcohol, Safety & Rehabilitation

Program 20
Clothing & Safety Footwear 21
Income Protection 22
Accident Pay 23
Union Membership 24
Y2K 25
Signatories to the Agreement 26
Appendix A—Drug & Alcohol, Safety and Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Bobrik Constructions

Pty Ltd (hereinafter referred to as “the company”), the West-
ern Australian Builders’ Labourers, Painters and Plasterers
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Union of Workers and the Construction Mining Energy Tim-
beryards Sawmills and Woodworkers Union of Australia –
WA Branch (hereinafter referred to as “the unions”) and all
employees of the company eligible to be members of the un-
ions.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work.

This agreement shall apply in Western Australia only. There
are approximately 11 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after November 1st 1999 and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previous 1 November 1 November 1 November
EBA Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67
Plaster, Fixer 17.82 18.71 19.65 20.63
Painter, Glazier 17.42 18.29 19.20 20.16
Signwriter 17.80 18.69 19.62 20.63
Carpenter/Roofer 17.93 18.85 19.79 20.78
Bricklayer 17.75 18.63 19.61 20.59
Refractory Bricklayer 20.38 21.40 22.47 25.59
Stonemason 17.93 18.82 19.76 20.75
Rooftiler 17.62 18.50 19.43 20.40
Marker/Setter Out 18.46 19.38 20.35 21.37
Special Class T 18.69 19.62 20.61 21.64

APPRENTICE RATES
Previous 1 November 1 November 1 November

EBA Rate 1999 2000 2001
Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Plasterer, Fixer
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15
Painter. Glazier
Year 1 (.5/3/5) 7.32 7.68 8.06 8.47
Year 2 (1/3), (1.5/3.5) 9.58 10.06 10.56 11.09
Year 3 (2/3), (2.5/3.5) 13.06 13.72 14.40 15.12
Year 4 (3/3), (3.5/3.5) 15.33 16.10 16.90 17.74

Signwriter
Year 1 (.5/3.5) 7.48 7.85 8.24 8.66
Year 2 (1/3, 1.5/3.5) 9.78 10.28 10.79 11.35
Year 3 (2/3. 2.5/3.5) 13.35 14.02 14.72 15.47
Year 4 (3/3, 3/5/3.5) 15.66 16.45 17.27 18.15

Carpenter/Roofer
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29

Previous 1 November 1 November 1 November
EBA Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Bricklayer
Year 1 7.46 7.82 8.24 8.65
Year 2 (1/3) 9.76 10.25 10.79 11.32
Year 3 (2/3) 13.31 13.97 14.71 15.44
Year 4 (3/3) 15.62 16.39 17.26 18.12
Stonemason
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Rooftiler
6 months 10.04 10.54 11.07 11.62
2nd 6 months 11.04 11.59 12.17 12.78
Year 2 12.90 13.55 14.23 14.94
Year 3 15.14 15.90 16.70 17.54

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase the contributions on behalf of

each employee into the Western Australian Construction In-
dustry Redundancy Fund by the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
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trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall

not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.
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(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.

2. In all instances, the following procedure shall be ob-
served—

3. A uniformly high standard of amenities and facilities such
as ablution blocks, change rooms, crib sheds, etc. shall be
provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.

5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when cal-
culating floor space.

7. Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.

10. Where less than 20 persons are employed on site, Regu-
lation 3.20 – Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed
washable laminated or vinyl surface, and seating for the tak-
ing of meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16. A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.

25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in re-

spect to all employees—
Employees Toilets Urinals
1—5 1 Nil
6—10 1 1
11—20 2 2
21—35 3 4
36—50 4 6
51—75 5 7
76—100 6 8
NB. For each additional 20 persons or part thereof up to

200 persons or part thereof up to 200 persons, one additional
urinal and one additional toilet is required. For each addi-
tional 35 persons or part thereof in excess of 200 persons, one
additional urinal and one additional toilet is required. If a slab
urinal is provided, each 600mm shall be regarded as one uri-
nal.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
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shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties.

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001

26.—SIGNATORIES
BLPPU
............................................................
Date: / /

CMETU
............................................................
Date: / /
The Company:
............................................................
SIGNATURE
............................................................
Date: / /
 Company

Seal
............................................................
PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.

b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

c) There will be no payment of lost time to a person unable
to work in a safe manner.

d) If this happens 3 times the worker shall be given a writ-
ten warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be trans-
ferred/dismissed the next time he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay while

attending treatment.
4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
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and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value  Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05
The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as
defined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to
Nile Street running into Wittenoom Street, Hill Street to
Royal Street, Royal Street to Lord Street, Lord Street to
Newcastle Street, along Newcastle Street to the Freeway,
the Freeway South to the Perth-Fremantle railway line,
along the Perth-Fremantle railway line to Dyer Street,
Dyer Street through to Havelock Street, Havelock Street
to Kings Park Road, Kings Park Road to Fraser Avenue,
Fraser Avenue projected through to the Swan River.
“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle
railway line back to Thomas Street.

Boundary roads: If a road borders between two regions
in which site allowances are to be paid as per this agree-
ment, the parties confirm that one side of such a boundary
road will be deemed to fall in one region and the other
side of the boundary road will be deemed to fall in the
other region. For example, the eastern side of Havelock
Street will be in the “CBD” and the western side of
Havelock Street shall be in “West Perth”.
“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope
of the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

—Disputes Procedures
—Occupational Health and Safety Procedures
—Demarcation Procedures
—First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.
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16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

BRIGHTWATER CARE GROUP INCORPORATED
HOSPITAL SALARIED OFFICERS ENTERPRISE

AGREEMENT 2000.
No. AG 108 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Brightwater Care Group Inc.

and

Hospital Salaried Officer’s Association of Western Australia
(Union of Workers).
No. AG 108 of 2000.

Brightwater Care Group Incorporated Hospital Salaried
Officers Enterprise Agreement 2000.

30 May 2000.
Order.

HAVING heard Ms C L L Thomas as agent for the Respond-
ent, and by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the agreement made between the parties as
lodged in the Commission on the 11th day of April 2000
entitled Brightwater Care Group Incorporated Hospital
Salaried Officers Enterprise Agreement 2000 and as sub-
sequently amended by direction of the Commission be
registered in the terms of the following Schedule as an
industrial agreement and replaces the Brightwater Care
Group Incorporated Hospital Salaried Officers Enterprise
Agreement 1998 (No. AG 78 of 1999) which is hereby
cancelled.

(Sgd.) G. L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.

1.—TITLE
This Agreement shall be titled the Brightwater Care Group

Incorporated Hospital Salaried Officers Enterprise Agreement
2000.

2.—ARRANGEMENT
1. Title
2. Arrangements
3. Parties
4. Term
5. Replacement

6. Relationship to other Awards
7. Definitions
8. Overall Commitments
9. Initiatives to Effect Gains in Productivity

10. Productivity Measures
11. Contract of Service
12. Casual Employees
13. Part-time Employees
14. Temporary Employees
15. Job Sharing
16. Hours
17. Overtime
18. Shift Work
19. On Call
20. Calculation of Penalties
21. Higher Responsibilities
22. Meal Money
23. Motor Vehicle Allowance
24. Travelling Expenses
25. Salary/Wages
26. Salary Packaging
27. Payment of Salary/Wages
28. Salary/Wage Information
29. Public Holidays
30. Annual Leave
31. Additional Leave
32. Purchased Leave Option
33. Short Leave
34. Special/Personal Leave
35. Sick Leave
36. Family Leave
37. Bereavement Leave
38. Long Service Leave
39. Conference/Study Leave
40. Blood Donor Leave
41. Parental and Adoption Leave
42. Jury Service
43. Occupational Health and Safety
44. Protective Clothing
45. Uniforms
46. Disciplinary Procedure
47. Dispute Resolution
48. Introduction to Change
49. Redeployment and Redundancy
50. Superannuation
51. Classification Review
52. Employee Representative Access
53. Employee Organisation Deductions
54. Joint Consultative Committee
55. Number of Employees
56. Signatories to Agreement

Appendix 1. Salary Packaging
Appendix 2. Classification Review

3.—PARTIES
The parties to this Agreement are the Brightwater Care Group

Inc, and the Hospital Salaried Officers Association of West-
ern Australia (Union of Workers).

This Agreement shall apply to all employees eligible to be
members of the Union.

4.—TERM
The term of this Agreement shall be from the date of regis-

tration until 31 January 2002.

5.—REPLACEMENT
(1) This Agreement replaces and cancels the Brightwater

Care Group Incorporated Hospital Salaried Officers Enterprise
Agreement 1998 (AG 78 of 1999).

(2) The parties to this Agreement shall meet at least 3 months
prior to the expiration of this Agreement with the purpose of
negotiating the continuation of, or replacement of this Agree-
ment. The intent is to finalise negotiations before the
Agreement expires.

(3) At the expiration of the term of this Agreement either—
(a) the Agreement will be replaced by a new Agreement;

or
(b) with the express consent of all parties the Agree-

ment shall continue to operate for a further period
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as agreed to allow negotiations on a replacement
Agreement to be finalised;

Provided that—
(c) the parties may at any time agree to vary or cancel

the Agreement in accordance with the provisions of
the Industrial Relations Act 1979.

6.—RELATIONSHIP TO OTHER AWARDS
(1) This Agreement shall be read in conjunction with the

Homes of Peace (Salaried Officers) Agreement 1976 and the
Hospital Salaried Officers’ (Nursing Homes) Award 1976.

(2) Where there are any inconsistencies between either the
Homes of Peace (Salaried Officers) Agreement 1976 or the
Hospital Salaried Officers’ (Nursing Homes) Award 1976, and
this agreement, this Agreement shall have precedence to the
extent of the inconsistencies.

7.—DEFINITIONS
(1) Where the terms “by agreement” or “mutual agreement”

are used in this Agreement, they shall mean that agreement
has only been reached if freely entered into by both parties.
An employee shall not be disadvantaged in any way by with-
holding agreement.

(2) “An Officer” shall mean an employee as defined in the
Industrial Relations Act, 1979.

(3) “Temporary Employee” means an employee engaged for
a specific period or periods longer than one month but not
exceeding 12 months.

(4) “Part time Employee” means an employee regularly
employed to work for less than thirty seven and one half hours
(37.5) per week.

(5) “Casual Employee” means an employee who is engaged
as from time to time for a period not exceeding one month,
without any commitment on the part of either party to a con-
tinuing employment relationship.

(6) “Redundancy” means a situation where a job performed
by an employee ceases to exist or becomes surplus to require-
ments.

(7) “Ordinary rate of pay” shall be defined, for the purpose
of redeployment, retraining and redundancy (Clause 49), as
the rate of pay excluding allowances applicable to the em-
ployee’s substantive classification but shall include allowances
which represent—

(a) a relieving allowance that has been paid continuously
for twelve (12) months;

(b) a shift allowance which is paid on a regular basis
and would continue to be paid during periods of
annual leave;

(c) any special personal allowance (eg previous income
maintenance which has been paid continuously).

(8) “Union” shall mean the Hospital Salaried Officers As-
sociation of Western Australia (Union of Workers).

8.—OVERALL COMMITMENTS
(1) The parties to this Agreement are committed to the Agree-

ment and will demonstrate their ongoing commitment by
continuing to develop a safe and healthy workplace, support-
ing the organisation wide Continuous Quality Improvement
culture and being committed to improved wages and condi-
tions.

(2) The Brightwater Care Group Inc., agrees, for the term of
this Agreement, to be bound by the provisions of this Agree-
ment and as such commits not to enter into Workplace
Agreements under the Workplace Agreements Act 1993 with
employees who would otherwise fall within the scope of this
Agreement.

9.—INITIATIVES TO EFFECT GAINS IN
PRODUCTIVITY

The following initiatives are designed to achieve gains in
the productivity and efficiency of the Brightwater Care Group.
They will build on the progress already made through the
implementation of the best practice approach.

Their implementation will contribute to the attainment of
the kind of workplace we aspire to characterise by—

• improved job security and satisfaction (with a de-
creased use of agency staff).

• full and open communication between and across
all levels and groups.

• decision making procedures that empowers people.
• a heightened awareness of aged care and the young

disabled within the community and the Brightwater
Care Group seen as a top quality provider.

• staff who feel able to promote the Brightwater Care
Group as a best practice organisation.

• a shared employee and organisational commitment
to training and ongoing education, a safe environ-
ment and a balance between work and family.

• increased flexibility within our Awards/Agreements
and adequate recompense.

• commitment to review the effects of multiskilling
The following productivity and efficiency initiatives have

been identified.
(1) Key supporting processes, including the supply of laun-

dry, food, maintenance, payroll and finance will be redesigned
so that quality services are provided. Without limiting the
outcomes of the redesign, the following will be included—

(a) Purchasing systems and practices will be reviewed
and where appropriate, joint purchasing and bulk
buying arrangements will be entered into.

(b) Specifications will be reviewed for food supply.
(c) The payroll system will be reviewed and redesigned

to ensure that clear, timely and accurate information
goes from site to the pay office.

(2) (a) There will be an ongoing review of temporary con-
tracts and core permanent staffing requirements.

(b) Where employees commence on temporary contracts,
subject to satisfactory review after a three month maximum
probationary period and a vacancy in the permanent staffing
requirements, temporary staff will be offered permanent con-
tracts.

(3) A unit based team approach to care will be developed
and implemented.

(4) To support the multi-disciplinary team based approach,
a number of related initiatives will be implemented. These
include—

(a) Enabling nursing and therapy assistants to contrib-
ute to the account of the resident’s day through
supporting documentation as set up by professional
staff to ensure that relevant information is included
from all those who contribute to resident care. The
responsibility for recording in the integrated resi-
dent notes remains with the professional staff in
accordance with legislation.

(b) Providing designated staff with precentorship train-
ing to enable them to assist with the coaching and
mentoring of non professional staff.

(c) Developing an integrated competency based learn-
ing and development program which will ensure that
staff have the opportunity to develop a range of skills
appropriate to their work and the needs of the
Brightwater Care Group.

(d) Enabling each team to develop together, its own ap-
proach to the organisation of daily work so that it is
more resident cantered.

(5) (a) Existing communication and information sharing
procedures will be reviewed and streamlined to ensure that
intra and inter-site communication is appropriate and timely
across all levels, disciplines and services.

(b) A training plan will be prepared as part of the planning
for the purchase and introduction of new technology.

(6) An energy, water conservation and waste management
program will be developed and implemented.

(7) A study of staff turnover and absenteeism will be con-
ducted and the findings analysed to identify and implement
ways of reducing the attrition and absenteeism rates.

(8) A marketing plan will be developed to increase the
Brightwater Care Group’s commercial activities with regard
to marketing its expertise.

(9) The present performance management system will be
reviewed to enable it to be developed into an organisation
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wide approach which will ensure that performance is linked
to competencies and quality outcomes.

10.—PRODUCTIVITY MEASURES
The Brightwater Care Group will implement during the term

of the Agreement, productivity measures. This is dependent
on the installation of a Human Resource management infor-
mation system and an electronic time card system. The parties
agree during the life of this Agreement, to meet and develop
Key Performance Indicators.

11.—CONTRACT OF SERVICE
(1) During the first six months of employment the contract

of service shall be by the fortnight and may be terminated by
two weeks’ notice on either side given in writing on any day
or by the payment by the employer, or the forfeiture by the
employee of an amount equal to two weeks’ salary provided
that, a lesser period of notice may be agreed, in writing, be-
tween the employer and the employee concerned.

(2) (a) On the completion of six months’ employment the
contract of service shall be by the month unless the employer
notifies the employee of an intention to continue the contract
of service on a fortnightly basis for a further period of up to
six months in which case the provisions of subclause (1) of
this clause will apply during that period.

(b) Where the employer notifies an employee of an inten-
tion to continue the contract of service on a fortnightly basis
and the employment continues for a period of twelve months
the employer shall terminate the contract of service forthwith
by one month’s salary or, if he/she fails to do so, the contract
of service shall be deemed to be by the month.

(3) An employee whose contract of service is by the month
may terminate the contract of service by one month’s notice
given in writing on any day or the forfeiture of an amount
equal to one month’s salary provided that, a lesser period of
notice may be agreed, in writing, between the employer and
the employee concerned.

(4) The employer may terminate the contract of service of
any employee whose contract of service is by the month, by
one month’s notice given in writing on any day but only if—

(a) The employer has followed the disciplinary proce-
dure in accordance with Clause 46, Disciplinary
Procedure of this Agreement and is satisfied that the
employee is guilty of —

(i) Wilful disobedience or disregard of any law-
ful order made or given by any person having
authority to make or give such an order;

(ii) being negligent or careless in the discharge of
his/her duties;

(iii) being inefficient or incompetent in the dis-
charge of his/her duties and such inefficiency
or incompetency appears to arise from causes
within his/her own control;

(iv) using intoxicating beverages to excess; or
(v) disgraceful or improper conduct;

(b) the employee is convicted of any indictable offence;
(c) on the basis of medical evidence, the employee does

not have the capacity to continue to carry out the
duties of his/her position; or

(d) the position occupied by an employee is no longer
considered necessary.

(5) The foregoing provisions of this clause do not affect the
employer’s right to dismiss an employee without notice for
misconduct and in such a case the salary of the employee shall
be paid up to the time of dismissal only, but where an em-
ployee. whose contract of service is by the month is dismissed,
the cause for dismissal shall be of the kind referred to in para-
graphs (a) and (b) of subclause (4) of this clause.

(6) (a) Where an employer considers that a position occu-
pied by an employee is no longer necessary and no other
employment is available to that employee the Hospital Sala-
ried Officers Association of Western Australia (Union of
Workers) shall be notified in writing to that effect.

(b) The union may, within seven days of the date upon which
that notification is given, request the employer to review that
decision but where an agreement is not reached in discussion

between the employer and the union the contract of service
may be terminated in accordance with the provisions of
subclause (4) of this clause.

(7) Where the employer seeks to terminate the services of
an employee in accordance with subclauses (4) and (5) of this
clause, he/she shall, upon written request, supply to the em-
ployee, a written statement setting out the full details of the
incident, circumstances, event or matters upon which the em-
ployer based their decision. Each statement shall be supplied
within seventy two hours of receipt of the request.

(8) The provisions of this clause shall not apply to casual
employees.

12.—CASUAL EMPLOYEES
(1) A casual employee shall be paid at pro-rata to the rate

prescribed for the class of work for which he/she is engaged
in proportion to which their weekly hours bear to thirty seven
and one half (37.5) per week, plus 25% additional loading.

(2) A casual employee shall not receive any of the leave
entitlements prescribed in this Agreement.

13.—PART-TIME EMPLOYEES
(1) A part-time employee shall be paid at pro-rata to the rate

prescribed for the class of work for which he/she is engaged
in proportion to which their weekly hours bear to thirty seven
and one half (37.5) per week.

(2) A part-time employee shall be allowed all holiday and
leave entitlements prescribed in this Agreement in proportion
to which their weekly hours bear to thirty seven and one half
(37.5) per week.

(3) All other provisions and allowances, as appropriate, pre-
scribed in this Agreement shall be payable to a part-time
employee.

(4) A part-time employee may work additional hours/shifts
to that rostered at ordinary rates, subject only to the normal
rostering parameters of a full-time employee, where he/she
has previously indicated a willingness to work extra hours/
shifts or where the extra time was arranged prior to the com-
pletion of his/her previous shift. Provided that a part-time
employee shall not be required to work extra hours/shifts.

14.—TEMPORARY EMPLOYEES
(1) A temporary employee shall accrue and be paid all the

entitlements prescribed in this Agreement for time worked as
if he/she was permanently employed, notwithstanding breaks
in employment.

(2) A temporary employee shall be entitled to receive or
give, as the case may be, one week’s notice of termination of
the contract of service, and shall either be paid or forfeit, as
the case may be, one week’s pay if the required notice is not
given.

15.—JOB SHARING
(1) Job sharing is an arrangement whereby two employees

share one full-time position with both working on a part-time
basis. It is differentiated from part-time work by the fact that
each employee agrees to relieve the other when he/she is ab-
sent from work.

(2) All employees are entitled to apply to job share, subject
to the provisions of this clause.

(3) Job sharing will only be considered in circumstances
where—

(a) the position which is to be shared is considered suit-
able for sharing between two people.

(b) the benefits of job sharing outweigh the benefits of
creating two part-time positions.

(4) Each job sharing arrangement shall be confirmed in writ-
ing between the parties and include—

(a) the agreed period of the arrangement.
(b) the hours to be worked, daily and weekly, by the

employees, including starting and finishing times.
(c) a commitment from both employees to perform ad-

ditional duty at ordinary rates of pay when the
employee they are sharing with is unable to perform
his/her share of duty, for whatever reason.
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(5) Should an employee’s services be terminated, the em-
ployer undertakes to endeavour to recruit a replacement for
the vacant job sharing position.

(6) Salary shall be paid as a proportion of the appropriate
full-time salary, dependent on the hours worked in accord-
ance with provisions of this Agreement.

(7) (a) Overtime is not payable unless the total time worked
on any day exceeds the ordinary hours as specified in this
Agreement.

(b) Overtime is not payable where a job sharer performs
additional hours in order to meet the commitment to relieve
his/her job sharing partner.

16.—HOURS
(1) The ordinary hours of work shall be an average of thirty

seven and one half (37.5) per week and shall be worked by
one of the following arrangements—

(a) Prescribed hours of work of thirty seven and one
half (37.5) per week;

(b) Flexitime roster covering a settlement period of four
weeks;

(c) Actual hours of seventy five over nine days with the
tenth day to be taken as a paid rostered day off;

(d) Such other arrangements as are agreed between the
employer and the employee;

(e) Where the Union and the employer agree, shifts of
more than 10 hours but not more than 12 hours may
be worked for the purpose of trialing alternative shift
arrangements only.

(2) Ordinary Hours
(a) Other than those expressly replaced by this Agreement,

the spread of ordinary hours will be from 8.00am to 5.30pm
Monday to Friday inclusive with a meal interval of not less
than 30 minutes to be taken between 12.00noon and 2.00pm.

(b) By mutual agreement a meal interval of a lesser period
may be taken.

(3) The ordinary hours of work observed may be varied in
accordance with subclause (1)(d) so as to make provision for—

(a) the attendance of employees for duty on a Saturday,
Sunday, or Public Holidays;

(b) the performance of shift work including work on
Saturdays, Sundays or Public Holidays; and

(c) the nature of the duties of an employee or class of
employees in fulfilling the responsibilities of their
office.

(4) An additional paid break of ten minutes may be taken
either in the morning or the afternoon, when convenient to the
employer.

(5) An employee shall not be required to work more than
five hours continuously without a break.

(6) Flexitime Arrangements
(a) Flexitime Roster

(i) The authorisation of a flexitime roster shall be the
responsibility of the employer. The roster will indi-
cate the minimum staffing and any other
requirements in respect to starting and finishing
times, lunch break coverage and flexileave.

(ii) The roster shall cover a settlement period of four
weeks and shall be made available to all affected
employees no later than three days prior to the set-
tlement period commencing.

(iii) The roster shall be prepared in consultation with the
affected employees, subject to the employer retain-
ing the right to determine arrangements to suit the
operational needs of the Brightwater Care Group.

(iv) Subject to four weeks notice being given to affected
employees, the employer may withdraw authorisa-
tion of a flexitime roster.

(b) Hours of Duty
(i) The ordinary hours of duty may be an average of 7

hours 30 minutes per day which may be worked with
flexible commencement and finishing times in ac-
cordance with the provisions of this subclause,
provided that the required hours of duty for each
four week settlement period shall be 150 hours.

(ii) For the purpose of leave and Public Holidays, a day
shall be credited as 7 hours 30 minutes.

(c) Flexitime Periods
Within the constraints of the prepared roster and subject to

the concurrence of the supervisor, employees may select their
own starting and finishing times within the following
periods—

7.00 am to 9.30 am
11.00 am to 2.30 pm (Minimum half an hour break)
3.30 pm to 6.00 pm

(d) Core Periods
Core periods may be set by agreement between the employer

and the employee.
(e) Lunch Break

(i) An employee shall be allowed to extend the meal
break between 11 am and 2.30 pm of not less than
30 minutes but not exceeding 60 minutes except as
provided below.

(ii) An employee may be allowed to extend the meal
break beyond 60 minutes to a maximum of 90 min-
utes. Such an extension is subject to prior approval
of the employee’s supervisor.

(f) Flexileave
(i) Within the constraints of the prepared roster and sub-

ject to the prior approval of the supervisor, an
employee may be allowed a maximum of two full
days or any combination of half days and full days
that does not in total exceed two days in any one
settlement period.

(ii) Approval to take flexileave is subject to the employee
having accrued sufficient credit hours to cover the
absence prior to taking the leave. In exceptional cir-
cumstances and with the approval of the employer,
flexileave may be taken before accrual subject to such
conditions as the employer may impose.

(g) Settlement Period
(i) For recording time worked, there shall be a settle-

ment period which shall consist of four weeks.
(ii) The settlement period shall commence at the begin-

ning of a pay period.
(iii) The required hours of duty for a settlement period

shall be 150 hours.
(h) Credit Hours

(i) Credit hours in excess of the required 150 hours to a
maximum of 7 hours 30 minutes are permitted at
the end of each settlement period. Such credit hours
shall be carried forward to the next settlement pe-
riod.

(ii) Credit hours in excess of 7 hours 30 minutes at the
end of a settlement period shall be lost.

(iii) Credit hours at any point within the settlement pe-
riod shall not exceed 20 hours.

(i) Debit Hours
(i) Debit hours below the required 150 hours to a maxi-

mum of 4 hours are permitted at the end of each
settlement period.
Such debit hours shall be carried forward to the next
settlement period.

(ii) For debit hours in excess of 4 hours, an employee
shall be required to take leave without pay for the
period necessary to reduce debit hours to those speci-
fied in subparagraph (i) of this subclause.

(iii) Employees having excessive debit hours may be re-
quired to work standard working hours in addition
to not being paid for the number of hours in excess
of the debit hours permitted at the end of each set-
tlement period.

(j Maximum Daily Working Hours
A maximum of 10 hours may be worked in any one day.
(k) Conference/Study Leave
Where conference/study leave has been approved by the

employer, credits will be given for commitments falling within
the ordinary hours of duty.
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(l) Overtime
(i) Employees receiving at least one day’s prior notice

of overtime shall be required to work the ordinary
hours of duty determined by the employer under
subclause (1) of this clause.

(ii) Where an employee is required to work overtime at
the conclusion of a day with less than one day’s no-
tice, and
(aa) where the employee has at the commencement

of that day 2 hours or more flexitime credits,
the employee shall be paid overtime after 5
hours work on that day, or for time worked
after 3.30 pm, whichever is the later, or

(bb) where the employee has commenced duty
prior to 8.30 am and has, at the commence-
ment of that day, less than 2 hours flexitime
credits, the employee shall be paid overtime,
for time worked after the completion of ordi-
nary hours of duty or after working 7 hours
30 minutes on that day, which is the earlier, or

(cc) where the employee has commenced work
after 8.30 am and has, at the commencement
of that day, less than 2 hours flexitime credits,
the employee shall be paid overtime for time
worked after 5.30 pm or after working 7 hours
30 minutes, on that day whichever is the ear-
lier.

(iii) Where an employee is required to work overtime at
the beginning of a day with less than one day’s no-
tice, that employee shall be paid overtime for any
time worked prior to the commencing time for ordi-
nary hours of duty determined by the employer under
subclause (1) of this clause.

(7) Nine Day Fortnight
(a) Hours of Duty

(i) The employer may authorise the operation of a nine
day fortnight where the ordinary hours of duty of 75
hours a fortnight are worked over nine days of the
fortnight, exclusive of work performed on Saturday,
Sunday and the special rostered day off, with each
day consisting of 8 hours and 20 minutes.

(ii) The employer shall determine employees’ commenc-
ing and finishing times between the spread of 7.00
am and 6.00 pm, in order to ensure that the
Brightwater Care Groups requirements are met on
each day.

(b) Lunch Break
A meal break shall be allowed and taken in accordance with

the standard provisions of this clause.
(c) Special Rostered Day Off
Each employee shall be allowed one special rostered day

off each fortnight in accordance with a roster prepared by
management showing days and hours of duty and special
rostered days off for each employee.

(d) Leave and Public Holidays
For the purposes of leave and Public Holidays, a day shall

be credited as 8 hours 20 minutes notwithstanding the follow-
ing—

(i) When a Public Holiday falls on an employee’s spe-
cial rostered day off the employee shall be granted a
day in lieu of the holiday prior to the conclusion of
the current fortnight.

(ii) For a Public Holiday occurring during a period of
annual leave, an additional day will be added to the
period of leave irrespective of whether it falls on a
rostered work day or special rostered day off.

(iii) A four week annual leave entitlement is equivalent
to 150 hours, the equivalent to eighteen rostered
working days of 8 hours 20 minutes, and two spe-
cial rostered days off.

(iv) An employee who is sick on a special rostered day
off will not be granted sick leave for that day, and
will not be credited with an additional day off in
lieu.

(e) Overtime
The provisions of the relevant overtime clause, shall apply

for work performed prior to an employee’s nominated start-
ing time and after an employee’s nominated ceasing time in
accordance with subparagraph (a)(ii) and on an employee’s
special rostered day off.

(f) Conference/Study Leave
Credits for conference/study leave will be given for approved

commitments falling due between the employee’s nominated
starting and finishing times.

(8) Flexibility for Employees
Subject to the following, at the written request of an em-

ployee, the employer and employee may agree in writing to
an employee working hours outside the spread of ordinary
hours in which case the employer shall not be liable to pay
any shift allowances, including weekend shift allowances,
which, but for such agreement, would be payable.

(a) Such agreement must be at the initiative of the employee
and must not be either directly or indirectly be reached as a
result of any request, direction or pressure of the employer.

(b) The agreement will clearly set out the hours arrange-
ment to be worked.

(c) Subject to the provisions of this subclause, the arrange-
ments shall be within the parameters for ordinary hours set
out in this clause.

(d) Any hours worked, at the request of the employer, out-
side the parameters set out in the agreement shall be deemed
to be overtime.

(e) The employee may withdraw from the special arrange-
ments at any time by advising the employer in writing.

(f) The employer may withdraw agreement for the special
arrangement at any time by advising the employee in writing.

(g) Where the arrangement is withdrawn by either party the
employee will revert to the normal working hours and arrange-
ments for their work area and shall be paid accordingly.

17.—OVERTIME
(1) Except as provided in subclauses (2) and (3) of this

clause, all time worked at the direction of the employer in
excess of 7 hours 30 minutes (7.5) on any one day Monday to
Friday, both inclusive, shall be paid at the rate of time and one
half for the first two hours and at double time thereafter.

(2) All time worked on a Saturday prior to 12noon shall be
paid at the rate of time and one half for the first two hours and
at the rate of double time thereafter.

(3) All time worked after 12 noon on a Saturday until mid-
night Sunday, inclusive shall be paid at the rate of double
time.

(4) For the purpose of assessing overtime each day shall
stand alone.

(5) Overtime may be banked and taken as time off in pro-
portion to the payment to which the employee is entitled under
the terms of this Agreement. Such time off shall be taken at a
mutually convenient time(s).

18.—SHIFT WORK
(1) The provisions of this clause shall apply to employees

engaged on shift work and shall nullify any other general pro-
vision of the Agreement to the extent that the general provision
is expressly contrary to this clause.

(2) (a) The ordinary hours of work may be worked on
rostered shifts which provide an average of not more than
thirty seven and one half hours (37.5) per week over each
roster period. Such roster may provide that the hours of work
need not be worked on five consecutive days and it may pro-
vide that ordinary hours can be worked on afternoon or night
shift or on a Saturday or Sunday.

(b) Each daily shift period shall not exceed ten hours, ex-
cept where the Hospital Salaried Officers Association of
Western Australia (Union of Workers) and the employer agree.

(3) For the purposes of this clause—
(a) “Day Shift” shall mean a shift which commences

after 6.00 am and before midday and finishes before
6.00 pm.
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(b) “Afternoon Shift” shall mean a shift which com-
mences at or after midday and before 6.00 pm. and
finishes after 6.00 pm.

(c) “Night Shift” shall mean a shift which commences
at or after 6.00 pm. and before midnight.

(4) (a) In addition to the shift employees ordinary salary the
employee shall be paid he following loadings—

(i) Twelve and one half per cent (12.5%) of his/her daily
rate of salary for each afternoon or night shift worked
in ordinary hours.

(ii) Fifty per cent (50%) of his/her daily rate of salary
for each shift worked on a Saturday or a Sunday in
ordinary hours.

(iii) One hundred and fifty per cent (150%) of his/her
daily rate of salary for a shift worked on a public
holiday in ordinary hours. Provided that if the em-
ployer agrees the employee may be paid a loading
of fifty per cent (50%) of his/her daily rate of salary
and in addition be allowed to observe the holiday on
a day mutually acceptable to the employer and the
employee.

(b) A shift employee shall be paid the appropriate loading
applicable to the majority of his/her shift.

(5) All time worked by a shift employee outside his/her or-
dinary hours shall be paid for as overtime in accordance with
the provisions of this Agreement.

(6) Should a shift employee work two consecutive shifts he/
she shall not be required to attend for duty within ten hours of
ceasing duty on the second shift.

(7) When any of the days observed as a public holiday as
prescribed in this Agreement fall on a day when a shift em-
ployee is rostered off duty and the employee has not been
required to work on that day he/she shall be paid as if the day
was an ordinary working day, or by mutual agreement be al-
lowed to take a day’s holiday in lieu of the holiday.

(8) (a) Each shift employee shall be supplied with a copy of
his/her shift roster upon commencement on shift work and
one copy shall be posted in a conspicuous place in the par-
ticular work area concerned.

(b) The shift roster shall not be altered except in accordance
with the provisions of subclause (2) of this clause and no
employee shall be required to alter his/her ordinary rostered
hours, except with his/her consent.

(9) A shift employee shall be entitled to additional annual
leave as prescribed in this Agreement.

19.—ON CALL
(1) An employee is on call when he/she is directed by the

employer to remain at such a place as will enable the em-
ployer to readily contact him/her during the hours when he/
she is not otherwise on duty. In determining the place at which
the employee shall remain the employer may require that place
to be within a specified radius from the employees place of
employment.

(2) (a) Subject to paragraph (b) of this subclause, an em-
ployee shall be paid an hourly allowance equal to 18.75% of
1/40th of the minimum weekly rate prescribed in the Hospital
Salaried Officers (Nursing Homes) Award No 18 and 19 of
1974, as amended, for a Medical Laboratory Technologist.

(b) Where the employee is supplied with a long range beeper
or mobile phone, the employee shall be paid 75% of the rate
prescribed in paragraph (a) of this subclause.

(c) Payments referred to in paragraphs (a) and (b) of this
subclause shall not be made in respect to any period for which
the employee is recalled to work and being paid in accord-
ance with the Overtime provisions of this Agreement.

(3) An employee who is on call during ordinary working
hours on a day observed as a public holiday, shall be paid an
allowance as per subclause (2).

(4) If an employee is recalled to work he/she shall be paid a
minimum of two hours at the appropriate overtime rate but
he/she shall not be obliged to work for two hours if the work
for which he/she was recalled is completed in less time, pro-
vided that if an employee is called out within two hours of
starting work on a previous call he/she shall not be entitled to
any further payment for the time worked within that period of
two hours.

(5) Where the employer requires the employee to be regu-
larly on call for client/patient consultative needs the employer
shall provide, or install at the employers cost, appropriate tel-
ecommunications equipment.

(6) Where the employee pays or contributes towards the
payment or rental of telecommunication equipment in order
to be available for on call at the request of the employer, the
employer shall reimburse the employee an amount being a
proportion of the rental calculated on the basis that each seven
days on which the employee is required to be on call the em-
ployer shall pay the employee 1/52nd of the annual rental
paid by the employee.

20.—CALCULATION OF PENALTIES
Where an employee works hours which entitle them to pay-

ment of more than one of the penalties payable in accordance
with Overtime (Clause 17), Shift Work (Clause 18), On Call
(Clause 19), and Public Holidays (Clause 29), only the high-
est of any such penalty is payable.

21.—HIGHER RESPONSIBILITIES
(1) Where an employee is directed by the employer to per-

form the full duties and responsibilities of a position classified
higher than his/her own position he/she shall be paid an al-
lowance equal to the difference between the employee’s own
salary and that of the higher position.

(2) Where an employee performs some, but not all, of the
duties and responsibilities of a higher classified position he/
she shall be paid such proportion of the allowance provided
for in subclause (1) as to the proportion of the duties per-
formed.

(3) In circumstances referred to in subclause (2) the em-
ployee shall be advised of the proportion of the allowance to
be paid, prior to commencing such duties.

(4) The allowance may be adjusted during the period of
higher duties.

(5) An employee will not qualify for the allowance unless
they occupy the higher position for five consecutive working
days or more.

22.—MEAL MONEY
(1) Where the employee is required to work overtime of at

least two hours in excess of his/her daily hours of work the
employee shall be—

(a) Provided with a meal by the employer: or
(b) Paid an allowance of $2.50.

(2) This clause shall not apply where the employee has been
notified the previous day or earlier of the necessity to work
overtime.

23.—MOTOR VEHICLE ALLOWANCE
(1) Allowance for employees required to supply and main-

tain a vehicle as a term of employment—
(a) An employee who is required to supply and main-

tain a motor vehicle for use when travelling on
official business as a term of employment and who
is not in receipt of an allowance provided by
subclause (5) shall be reimbursed monthly in accord-
ance with the appropriate rates set out in subclause
(7) for journeys travelled on official business and
approved by the employer or an authorised em-
ployee.

(b) An employee who is reimbursed under the provi-
sions of subclause (1)(a) will also be subject to the
following conditions—

(i) For the purposes of subclause (1)(a) an em-
ployee shall be reimbursed with the
appropriate rates set out in subclause (7) for
the distance travelled from the employee’s
residence to place of duty and for the return
distance travelled from place of duty to resi-
dence except on a day where the employee
travels direct from residence to headquarters
and return and is not required to use the vehi-
cle on official business during the day.

(ii) Where an employee in the course of a journey
travels through two or more separate areas,
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reimbursement shall be made at the appropri-
ate rate applicable to each of the areas traversed
as set out in subclause (7).

(iii) Where an employee does not travel in excess of 4,000
kilometres in a year an allowance calculated by
multiplying the appropriate rate per kilometre by the
difference between the actual distance travelled and
4,000 kilometres shall be paid to the employee pro-
vided that where the employee has less than 12
months’ qualifying service in the year then the 4,000
kilometre distance will be reduced on a pro rata ba-
sis and the allowance calculated accordingly.
(iv) Where a part time employee is eligible for the

payment of an allowance under (iii) above such
allowance shall be calculated on the propor-
tion of total hours worked in that year by the
employee to the annual standard hours had the
employee been employed on a full time basis
for the year.

(v) An employee who is required to supply and
maintain a motor vehicle for use on official
business is excused from this obligation in the
event of the employee’s vehicle being stolen,
consumed by fire, or suffering a major and
unforeseen mechanical breakdown or acci-
dent, in which case all entitlement to
reimbursement ceases while the employee is
unable to provide the motor vehicle or a re-
placement.

(vi) It shall be open to the employer or his repre-
sentative to elect to waive the requirement that
an employee supply and maintain a motor
vehicle for use on official business, but writ-
ten notice of the intention so to do shall be
given to the employee concerned.

(2) Allowance for other employees using vehicle on official
business—

(a) An employee who is not required to supply and main-
tain a motor vehicle for use when travelling on
official business as a term of employment, but when
requested by the employer or an authorised em-
ployee, voluntarily consents to use the vehicle and
who is not in receipt of an allowance provided by
subclause (5) shall, for journeys travelled on official
business approved by the employer or an authorised
employee be reimbursed all expenses incurred in
accordance with appropriate rates set out in
subclauses (8) and (9).

(b) For the purpose of subclause (2)(a) an employee shall
not be entitled to reimbursement for any expenses
incurred in respect to the distance between the em-
ployee’s residence and headquarters and the return
distance from headquarters to residence.

(c) Where an employee is required to commence work
at a location further from the employee’s place of
residence than the employee’s headquarters, the em-
ployer shall reimburse the employee for the excess
mileage. Excess mileage is the difference between
travel from the employee’s place of residence and
their headquarters and the employee’s place of resi-
dence and the location at which work will commence.
Reimbursement shall be on the basis of one-half of
the appropriate rate prescribed by subclause (7) of
this Clause.

(d) Where the employee in the course of a journey trav-
els through two or more separate areas,
reimbursement shall be made at the appropriate rate
applicable to each of the areas traversed as set out in
subclause (8).

(3) Allowance for requested use of motor vehicle—
Where an employee is not required to maintain a motor ve-

hicle for the performance of his/her duties in accordance with
subclause (1) (a) but is requested by the employer to use his/
her own vehicle, reimbursement shall be on the basis of one-
half of the appropriate rate prescribed by subclause (7) of this
Clause.

(4) Allowance for towing employer’s caravan or trailer—
In cases where employees are required to tow employer’s

caravans on official business, the additional rate shall be three
cents per kilometre. Where an employer’s trailer is towed on
official business the additional rate shall be two cents per kilo-
metre.

(5) Commuted allowance—
The employer may authorise a commuted amount for re-
imbursement of costs for motor vehicles or any other
conveyance belonging to an employee.

(6) Increase of Inadequate rates—
The allowances in this clause shall be varied in accord-
ance with any movement in the allowance in the Public
Service Award 1992.

(7) Requirement to supply and maintain a motor car—

Area and Details Engine Displacement
(in Cubic Centimetres)

Rate per Kilometre Over  Over  1600cc
2600cc 1600cc  & under

- 2600cc
Metropolitan Area—

First 4,000 km 136.3 118.4 103.5
Over 4,000 up to 8,000 km  56.7  49.1  43.7
Over 8,000 up to 16,000 km 30.2 26.1 23.8
Over 16,000 km 31.6 27.2  24.5
South West Land Division—
First 4,000 km 139.4 121.3 106.4
Over 4,000 up to 8,000 km  58.3 50.6 45.1
Over 8,000 up to 16,000 km  31.3  27.1 24.7
Over 16,000 km  32.5  28.0 25.2
North of 23.5 Latitude—
First 4,000 km 154.4 135.1 118.9
Over 4,000 up to 8,000 km  63.9  55.7 49.7
Over 8,000 up to 16,000 km 33.7 29.2  26.7
Over 16,000 km 33.4 28.7 25.8
Rest of State—
First 4,000 km 144.1 125.2 109.6
Over 4,000 up to 8,000  60.3  52.3 46.5
Over 8,000 up to 16,000 km 32.4  28.0 25.5
Over 16,000 km 33.3  28.5  25.7

(8) Voluntary use of a motor car—

Area and Details Engine Displacement
(in Cubic Centimetres)

Rate per Kilometre Over  Over  1600cc
2600cc 1600cc  & under

- 2600cc
Metropolitan Area  63.3  54.9 48.7
South West Land Division  65.1  56.5  50.2
North of 23.5 South Latitude  71.4  62.3 55.5

Rest of State  67.3  58.4 51.8

(9) Voluntary use of a motor cycle—

Distance Travelled During a Rate
Year on Official Business Cents per kilometre

Rate per Kilometre 21.9

(10) In this clause the following expressions have the fol-
lowing meanings—

“A year” means twelve months commencing on the first
day of July and ending on the thirtieth day of June
next following.

“South West Land Division” means the South West Land
Division as defined by Section 28 of the Land Act,
1933—1971, excluding the area contained within
the Metropolitan Area.

“Rest of the State” means that area South of 23.5 degrees
South latitude, excluding the Metropolitan Area and
the South West Land Division.

“Term of Employment” means a requirement made known
to the employee at the time of applying for the posi-
tion by way of publication in the advertisement for
the position, written advice to the employee con-
tained in the offer for the position or oral
communication at interview by an interviewing of-
ficer and such requirement is accepted by the officer
either in writing or orally.

24.—TRAVELLING EXPENSES
Where an employee is required by the employer to travel

and/or reside away from home overnight he/she shall be
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reimbursed reasonable out of pocket and accommodation ex-
penses, which shall be made at least monthly.

25.—SALARY/WAGES
(1) The minimum annual rate of remuneration of employ-

ees covered by this agreement shall be as follows.
Column A: Classification level
Column B: Current annual salary
Column C: Annual salary with effect from first pay

period commencing on or after 1 February
2000.

(2) The minimum salaries under this agreement contain the
following increases—

(a) a 3% increase on existing rates with effect from the
first pay period commencing on or after 1 February
2000;

(b) a further increase of 2% with effect from the first
pay period commencing on or after 1 February 2001;

(c) a further and final increase of 2% with effect from
the first pay period commencing on or after 1 Au-
gust 2001.

(d) National Wage Case increases granted by the Aus-
tralian Industrial Relations Commission during the
nominal term of this Agreement. Such adjustments
will be payable from the first pay period commenc-
ing on or after the date of the decision of the
Australian Industrial Relations Commission.

A revised salary schedule will be issued each time there is a
salary increase in accordance with the provisions of sub-clause
(2).

COLUMN A COLUMN B COLUMN C
Level Current 3% increase

Annual Salary 1/2/2000
1.1 22415 23087
1.2 22804 23488
1.3 23203 23899
2.1 23526 24232
2.2 24179 24902

 2.3 24829 25574
2.4 25477 26241

 3.1 26128 26912
 3.2 26779 27582
 3.3 27424 28245
4.1 27942 28780

 4.2 28708 29569
 5.1 29611 30499
 5.2 30210 31116
6.1 30949 31877

 6.2 32128 33092
7.1 32745 33727
7.2 33670 34680
8.1 34621 35660

 8.2 35972 37051
9.1 36676 37776

 9.2 37643 38772
10.1 38534 39690
10.2 39558 40745
11.1 41530 42776
11.2 42994 44284
12.1 45074 46426
13.1 46187 47573
13.2 47597 49025
14.1 49058 50530
15.1 51193 52729
15.2 52943 54531

15A.1 55123 56777
 .2 57298 59017

  .3 59450 61234
  .4 61626 63475
  .5 65285 67244

   .6 67935 69973
   .7 70590 72708
   .8 73590 75798

 .9 76771 79074

Occupational & Therapy Assistants
COLUMN A COLUMN B COLUMN C

Level Current 3% increase
Annual Salary 1/2/2000

2.1 23526 24232
2.2 24159 24884
2.3 24829 25574
2.4 25477 26241

(a) An employee, who is 21 years of age or older on ap-
pointment to a classification equivalent to Level 1, may be
appointed to the minimum rate of pay based on years of serv-
ice, not age.

(b) Annual increments shall be subject to the employee’s
satisfactory performance over the preceding twelve months.

(c) Any dispute in relation to the payment of an annual in-
crement shall be referred to the W.A Industrial Relations
Commission for determination.

(d) Employees who are appointed Level 1, Level 2, or Level
3, and are under 21 years of age, salaries shall be calculated
using the following percentages of the first year of service
rate for the Level the employee is appointed to—

Under 17 years of age 54%
17 years of age 64%
18 years of age 74%
19 years of age 86%
20 years of age 97%

Notwithstanding this provision, the employer can appoint
an employee to the first year of service rate or higher.

(3) Salaries—Specified Callings and Other Professionals—
Employees who are employed in the calling of Medical
Scientist, Scientific Officer, Dietitian, Occupational
Therapist, Physiotherapist, Social Worker, Speech Pa-
thologist, or any other calling as agreed between the
Hospital Salaried Officers Association of Western Aus-
tralia (Union of Workers) and the Brightwater Care Group,
shall be entitled to salaries as follows—

Level Current 3% increase
Annual Salary 1/2/2000

5/10.1 29611 30499
5/10.2 30949 31877
5/10.3 32745 33727
5/10.4 34621 35660
5/10.5 37643 38772
5/10.6 39558 40745
11/12.1 41530 42776
11/12.2 42994 44284
11/12.3 45074 46426
13/14.1 46187 47573
13/14.2 47597 49025
13/14.3 49058 50530

Employees at Level 15 and above shall be paid at not less
than the rate applying for each classification as provided in
sub-clause (2) above.

(a) Subject to paragraph (c) of this subclause, on appoint-
ment or promotion to the Level 5/10 under this clause—

(i) Employees, who have completed an approved three
academic year tertiary qualification, relevant to their
calling, shall commence at the first year increment.

(ii) Employees, who have completed an approved four
academic year tertiary qualification, relevant to their
calling, shall commence at the second year incre-
ment.

(iii) Employees, who have completed an approved Mas-
ters or PhD Degree, relevant to their calling, shall
commence on the third year increment.

Provided that employees who attain a higher tertiary level
qualification after appointment shall not be entitled to any
advanced progression through the range.

(b) The employer and the Union shall be responsible for
determining the relevant acceptable qualifications for appoint-
ment for the callings covered by this Clause and shall maintain
a manual setting out such qualifications.
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(c) The employer, in allocating levels pursuant to subclause
(3) of this clause may determine a commencing salary above
level 5/10 for a particular calling/s.

(d) Annual increments shall be subject to the employee’s
satisfactory performance over the preceding twelve months.

(e) Any dispute in relation to the payment of an annual in-
crement shall be referred to the W.A Industrial Relations
Commission for determination.

26.—SALARY PACKAGING
Employees may agree to have up to 30% of their salary

packaged in accordance with Appendix 1 Salary Packaging
which provides a remuneration benefit in total no less benefi-
cial than would apply if the employee was paid in accordance
with the rates prescribed in clause 25. Salaries/Wages of this
Agreement.

27.—PAYMENT OF SALARY/WAGES
(1) The fortnightly salary/wage shall be calculated by di-

viding the annual salary rate by 313 and multiplying the result
by 12.

(2) The hourly rate shall be calculated by dividing the fort-
nightly rate by 75.

(3) (a) Salary/wages shall be paid fortnightly by electronic
funds transfer to an account at a financial institution nomi-
nated, established and maintained by the employee.

(b) Any costs associated with the transfer shall be borne by
the employer.

(4) (a) Where payment is not made within the nominated
time and the problem is within the control of the employer it
shall be rectified within 24 hours of being brought to atten-
tion by the employee either by payment by the usual means or
by the provision of cash or cash cheque for an amount equiva-
lent to the normal wages.

(b) Overtime rates shall apply for duty performed beyond a
24 hour delay until the problem is rectified.

(5) No deductions shall be made from an employee’s wages
unless the employee has agreed to such deduction in writing,
or the deduction is authorised by this Agreement.

28.—SALARY/WAGE INFORMATION
The employer shall provide to the employee on or before

each pay day, a time and wage record detailing the manner in
which the employees’ wages have been calculated, so as to
enable the employee to ascertain his/her correct entitlements.

29.—PUBLIC HOLIDAYS
(1) (a) The following days or the days observed in lieu thereof

shall subject as hereinafter provided, be allowed as holidays
without deduction of pay, namely—

New Year’s Day,
Australia Day,
Good Friday,
Easter Monday,
Anzac Day,
Labour Day,
Foundation Day,
Sovereign’s Birthday,
Christmas Day,
Boxing Day, and;
Provided that another day may be taken as a holiday by
arrangement between the parties in lieu of any of the days
named in this subclause.

(b) Where any of the days mentioned in subclause (1)(a)
falls on a Saturday or a Sunday the holiday shall be observed
on the next succeeding Monday and when Boxing Day falls
on a Sunday or a Monday, the holiday shall be observed on
the next succeeding Tuesday.

(c) An employee required to work on a day observed as a
public holiday shall be paid at the rate of double time and one
half for any work performed, and given time off equivalent to
the time actually worked, to be taken at a time convenient to
the employer.

30.—ANNUAL LEAVE
(1) Except as hereinafter provided, after twelve months’ of

continuous service, and for each twelve months’ of continu-
ous service thereafter, an employee is entitled to a period of

four consecutive weeks’ annual leave with payment of ordi-
nary salary as prescribed.

(2) If any holiday as per Clause 29—Public Holidays falls
within an employee’s period of annual leave and is observed
on a day which in the case of that employee would have been
an ordinary working day, there shall be added to that period
one day being an ordinary working day for each such holiday
observed.

(3) (a) After one month’s continuous service in any qualify-
ing 12 monthly period an employee whose employment is
terminated shall subject to the provisions of paragraph (b) of
this subclause, be paid one third of a week’s pay at his/her
ordinary rate of salary in respect of each completed month of
service in that qualifying period.

(b) Where an employee is justifiably dismissed for serious
misconduct during any qualifying 12 monthly period, the pro-
visions of paragraph (a) of this subclause do not apply in
respect of any completed month of service in that qualifying
period.

(4) (a) The annual leave prescribed in subclause (1) of this
clause may be split into more than one portion by agreement
between the employer and the employee provided that no por-
tion is less than one day. The maximum number of single day
absences allowable during any twelve month accrual period
shall be five.

(b) Any dispute arising out of this clause in relation to split-
ting or not splitting an employee’s annual leave entitlement,
if not resolved by agreement between the employer, the em-
ployee and the Union, shall be referred to the W.A. Industrial
Relations Commission for determination.

(5) (a) When an employee proceeds on annual leave, he/she
shall be paid a loading of 17.5% of his/her ordinary salary for
four weeks at the time of taking such leave. If an employee
takes annual leave in two or more periods he/she shall be paid
1/20th of the loading for each day of leave he/she takes at the
time of taking each period of his/her leave.

(b) The loading prescribed in this subclause shall not apply
to proportionate annual leave on termination.

(6) (a) Annual leave may be taken before the completion of
each 12 months’ continuous service.

(b) If the services of an employee terminate and the em-
ployee has taken a period of leave in accordance with this
subclause and if the period of leave taken exceeds that which
would become due pursuant to subclause (1) the employee
shall be liable to pay the amount representing the difference
between the amount received by him/her for the period of
leave taken and the amount which would have accrued. The
employer may deduct this amount from monies due to the
employee on termination of employment.

(7) A full time employee who, during a qualifying period
towards an entitlement of annual leave was employed con-
tinuously on both a full time and part time basis may elect to
take a lesser period of annual leave calculated by converting
the part time service to equivalent full time service.

(8) A part-time employee may elect to take a lesser period
of annual leave calculated by converting any portion of the
part-time service to equivalent full-time service.

(9) (a) Shift working employees
A shift employee rostered to work ordinary hours on Sun-

days and/or public holidays shall be entitled to additional
annual leave as follows—

(i) If 35 ordinary shifts on such days have been
worked—one week.

(ii) If less than 35 shifts on such days have been
worked—one additional day (to a maximum of five
days) for each seven ordinary shifts so worked.

(b) A shift employee referred to in subclause (a) shall be
paid a loading of either 20% of his/her ordinary salary for five
weeks or an amount equal to the shift and weekend penalties
he/she would have received if they had not proceeded on an-
nual leave, whichever amount is the greater.

(c) A shift employee, other than a shift employee referred to
in subclause (a) shall be paid a loading of either 17.5% of his/
her ordinary salary for four weeks or an amount equivalent to
the shift and weekend penalties he/she would have received if
they had not proceeded on annual leave, whichever amount is
the greater.
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(d) The loadings referred to in this subclause shall be paid
at the time the employee takes his/her leave and where the
employee takes annual leave in two or more periods he/she
shall be paid 1/20th of the loading (or 1/25th of the loading in
the case of a shift employee referred to in subclause (a) hereof)
for each day of leave taken.

(10) Any time in respect of which an employee is absent
from work, except for time on leave on public holidays, paid
sick leave, family leave, annual leave, long service leave, be-
reavement leave, or the first calendar month of any absence
on workers’ compensation shall not count in determining an-
nual leave entitlements.

31.—ADDITIONAL LEAVE
(1) Employees with an entitlement to only four weeks an-

nual leave may, by mutual agreement with the employer, take
up to three additional weeks leave in any one accrual year as
leave without pay.

(2) Provided that the leave without pay cannot be taken in
periods in excess of one week at a time.

(3) The entitlement to leave without pay shall not be cumu-
lative from year to year.

32.—PURCHASED LEAVE OPTION
The purpose of this clause is to facilitate such a work ar-

rangement within the parameters of the Agreement whereby
an employee forfeits up to four weeks salary per year in order
to accumulate up to four weeks additional leave per year. (The
resultant salary is averaged over 52 weeks.)

(1) At the request of an employee the employer may grant
from 1 week to 4 weeks additional leave, on a pro-rata basis
according to the number of hours worked.

(2) The portion of the employee’s salary to be forfeited will
be calculated as a fortnightly amount and the employee’s fort-
nightly salary will be decreased by that amount over the life
of the agreement to enter the additional leave arrangement.

(3) All leave will be paid at the reduced rate provided that
the additional leave provided for under this clause continues
to accrue while the employee is on leave.

(4) (a) All overtime rates, shift allowances, on call allow-
ances, availability allowances and other allowances which are
salary based will be based on 100% of the employee’s ordi-
nary salary but will not be payable for the additional leave.

(b) All other allowances will also be paid at the 100% rate
except during the additional leave.

(5) The minimum amount of leave taken under this provi-
sion shall be one (1) day. This may be taken in conjunction
with all other leave subject to the provisions of sub clause 8
of this clause.

(6) An employee who fails to clear the additional leave within
twelve (12) months of the leave becoming due will lose the
leave entitlement and the salary previously forfeited in lieu of
leave will be repaid to the employee at the rate it was for-
feited.

(7) An employee may withdraw from this arrangement by
the giving of one month’s written notice, or lesser period if
agreed.

(8) Leave granted under this provision will be granted at the
discretion of the employer; subject to business/operational
requirements and the employer’s ability to accommodate the
additional leave.

33.—SHORT LEAVE
The employer may upon sufficient cause being shown, grant

an employee leave of absence on ordinary pay not exceeding
two consecutive working days, but any leave of absence
granted under the provisions of this clause shall not exceed,
in the aggregate, three working days in any one calendar year.

34.—SPECIAL/PERSONAL LEAVE
(1) The employer may upon the request of an employee,

grant that employee special leave without pay for any special
or personal reason.

(2) Up to ten days of annual leave may be taken as special
leave in periods of not less than one day, provided that this is
not intended to limit an employee’s access to Short Leave.

35.—SICK LEAVE
(1) An employee who is unable to attend work as a conse-

quence of illness or injury shall as soon as reasonably
practicable and if possible prior to the commencement of the
duty/shift advise the employer of his/her inability to attend
work, the nature of the illness or injury and the estimated du-
ration of the absence. Failure to do so shall be treated as absent
without leave.

(2) (a) Absence exceeding two consecutive working days
shall be supported by the certificate of a registered medical
practitioner or, where the illness consists of a dental condi-
tion and the period does not exceed five consecutive working
days, by a certificate of a registered dentist.

(b) The number of days granted without production of a
medical certificate shall not exceed, in aggregate, five work-
ing days in any one calendar year.

(3) (a) Subject to the provisions of subclause (2) of this
Clause no paid sick leave shall be granted without the pro-
duction of a medical certificate.

(b) An employee unable to resume duty on the expiration of
the period shown on the first medical certificate shall furnish
further certificates for each period of sick leave until resump-
tion of duty.

(4) An employee who suffers personal illness or injury dur-
ing his/her annual leave or long service leave may be paid
sick leave in lieu of such leave subject to—

(a) for annual leave; confinement to his/her place of resi-
dence or a hospital for a period of at least seven days.

(b) for long service leave; confinement to his/her place
of residence or a hospital for a period of at least four-
teen days.

(c) the production of medical evidence to the satisfac-
tion of the employer.

(d) the portion of annual leave or long service leave so
granted is taken at a time convenient to the employer.

(5) The basis for determining sick leave shall be ascer-
tained by crediting the employee concerned with the
following periods, but the leave shall be cumulative—

Leave on full pay
Working days

(a) On date of employment of the
employee 5

(b) On completion by the employee of
six months’ service 5

(c) On completion by the employee
twelve months’ service 10

(d) On completion of each additional
twelve months’ service by the
employee 10

(6) When an employee is absent on account of illness/in-
jury and his/her entitlement to sick leave on full pay is
exhausted, he/she may, with the approval of the employer,
elect to convert any part of their entitlement to sick leave on
half pay to sick leave on full pay, but so that his/her sick leave
entitlement on half pay is reduced by two days for each day of
sick leave on full pay that he/she receives by the conversion.

(7) No sick leave with pay shall be granted if the illness has
been caused by the misconduct of the employee or in any case
of absence from duty without sufficient cause.

(8) An employee who is absent on leave without pay is not
eligible for sick leave during the currency of that leave with-
out pay.

(9) Where an employee suffers personal injuries by acci-
dent that are compensable in accordance with the provisions
of the Workers’ Compensation and Assistance Act, 1912, and
which necessitates the granting of sick leave—

(a) No charge shall be made against his/her sick leave
credits until the period of leave exceeds twenty six
weeks. The employee shall receive full pay for such
leave of absence; and

(b) Where the employee is unable to resume duty at the
expiration of the period of twenty six weeks, he/she
shall be granted on full pay or half pay as the case
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requires, such further leave under this subclause as
is required, but half the period only of further leave
shall be charged against his/her sick leave credits on
full pay or half pay, as the case may be.

(10) A pregnant worker shall not be refused sick leave by
reason only that the “illness or injury” encountered by her is
associated with the pregnancy.

(11) The provisions of this clause shall not apply to casual
workers.

36.—FAMILY LEAVE
(1) In this clause “family member” means the employee’s

spouse, defacto spouse, child, step child, parent, step parent.
This entitlement will also apply to another person who lives
with the employee as a member of the employee’s family.

(2) The employee is entitled to use up to 5 days of his/her
personal accrued sick leave entitlement to care for an ill fam-
ily member each year, providing the employee must maintain
a minimum of 10 days of sick leave available for personal use
in each year.

(3) Where an employee has insufficient accrued sick leave,
by mutual agreement, up to five days of annual leave may be
used for the purpose of family leave.

(4) Medical certificate requirements are as per those appli-
cable to the sick leave provisions of this Agreement.

(5) Family leave is not cumulative from year to year.

37.—BEREAVEMENT LEAVE
(1) An employee shall on the death of—

(a) the spouse of the employee;
(b) the child or step-child of the employee;
(c) the parent, step-parent or parent-in-law of the em-

ployee;
(d) the brother, sister, step brother or step sister;
(e) the grandparents or grandchildren of the employee;
(f) any other person, who immediately before that per-

son’s death lived with the employee as a member of
the employee’s family, be eligible for up to two (2)
days bereavement leave, provided that at the request
of an employee, the employer may exercise a dis-
cretion to grant bereavement leave to an employee
in respect of some other person with whom the em-
ployee has a special relationship.

(2) The 2 days need not be consecutive.
(3) At the employers discretion, additional leave may be

granted where an employee has assumed significant responsi-
bility for the arrangements to do with the ceremonies resulting
from the death; or where cultural obligations necessitate a
longer period of bereavement leave.

(4) Bereavement leave is not to be taken during any other
period of leave.

(5) An employee who claims to be entitled to paid leave
under this clause is to provide to the employer, if requested,
evidence that would satisfy a reasonable person as to—

(a) the death that is the subject of the leave sought; and
(b) the relationship of the employee to the deceased

person.
(6) An employee’s remaining short leave entitlement in any

year, shall be reduced by the amount of bereavement leave
which is accessed by an employee; provided that an employ-
ee’s entitlement to bereavement leave is not limited by an
employee exhausting his/her annual short leave entitlements.

38.—LONG SERVICE LEAVE
(1) An employee shall be entitled to three (3) months paid

long service leave on completion of seven (7) years continu-
ous service and an additional three (3) months paid long service
leave for each subsequent period of seven (7) years of con-
tinuous service.

(2) Upon application by an employee, the employer may
approve—

(a) of double the period of long service leave on half
pay, in lieu of the period of long service leave enti-
tlement on full pay; or

(b) of any portion of his/her long service leave entitle-
ment on full pay or double such period on half pay.

(c) A full time employee who, during a qualifying pe-
riod towards an entitlement of long service leave was
employed continuously on both a full time and part
time basis may elect to take a lesser period of long
service leave calculated by converting the part time
service to equivalent full time service.

(d) Notwithstanding the provisions of paragraph (b) of
this subclause an employee who has elected to com-
pact an accrued entitlement to long service leave in
accordance with paragraph (c) of this subclause shall
only take such leave in one period on full pay.

(3) Any holiday occurring during the period in which an
employee is on long service leave will be treated as part of the
long service leave, and extra days in lieu thereof shall not be
granted.

(4) Long service leave shall be taken as it falls due at the
convenience of the employer but within three years of the
entitlement: Provided that the employer may approve the ac-
cumulation of long service leave not exceeding six months.

(5) A lump sum payment for long service leave accrued in
accordance with this clause and for pro-rata long service leave
shall be made in the following cases—

(a) To an employee who retires at or over the age of
fifty five years or who has retired on the grounds of
ill health: Provided that no payment shall be made
for pro-rata long service leave unless the employee
has completed not less than twelve months’ continu-
ous service.

(b) To an employee who has retired for any other cause:
Provided that no payment shall be made for pro-rata
long service leave unless the employee had com-
pleted not less than three years’ continuous service
before the date of his/her retirement.

(c) To the widow/widower of an employee or such other
person as may be approved by the employer in the
event of the death of an employee: Provided that no
payment shall be made for pro-rata long service leave
unless the employee had completed not less than
twelve months’ continuous service prior to the date
of his/her death.

(6) A calculation of the amount due for long service leave
accrued and for pro-rata long service leave shall be made at
the rate of salary of an employee at the date of retirement,
resignation or death, whichever applies, and no such payment
shall exceed the equivalent of twelve months’ salary.

(7) An employee who resigns or is dismissed, shall not be
entitled to long service leave or payment for long service leave
other than leave that had accrued to the employee prior to the
date on which the employee resigned or the date of the of-
fence for which the employee is dismissed.

(8) Long service leave accrued prior to the issue of this
Agreement shall remain to the credit of each employee.

(9) In this clause “continuous service” means any period
during which a worker is absent on full pay or part pay, from
his duties in the Brightwater Care Group, but does not in-
clude—

(a) Any period exceeding two weeks during which the
employee is absent on leave without pay;

(b) Any period during which the employee is taking his/
her long service leave entitlement or any portion
thereof;

(c) Any service of the worker prior to his/her attaining
the age of eighteen years;

(d) Any service of the employee who resigns or is dis-
missed, other than service prior to such resignation
or to the date of any offence in respect of which the
employee is dismissed when such prior service has
actually entitled the employee to long service leave
under this clause.

39.—CONFERENCE/STUDY LEAVE
(1) The Brightwater Care Group recognises the value in pro-

viding the opportunity to employees to attend approved
conferences, seminars, meetings or courses where the content
is expected to contribute significantly to their body of knowl-
edge and therefore work performance.
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(2) Conference/study leave is available to any employee of
the Brightwater Care Group providing that employee has the
opportunity to contribute to the body of knowledge or profes-
sional practice of his/her profession and has the opportunity
to gain knowledge/skills which can be utilised within the
Brightwater Care Group.

(3) Unless otherwise specified within this Agreement em-
ployees may be granted up to a maximum of 5 days conference/
study leave per year.

(4) Applications for conference/study leave must contain
details of the function to be attended and justification for the
employees’ attendance at that function.

(5) Conference/study leave must be formally approved by
the employee’s manager.

(6) The operational requirements of the Brightwater Care
Group and the relevance of the conference or course to the
employees work must be considered prior to the approval of
any conference/study leave.

(7) In the event an employee is seeking reimbursement for
costs incurred during conference/study leave, approval must
take into account those costs in relation to the potential value
to the Brightwater Care Group. Costs will be reimbursed to a
maximum of the prevailing capital city cost or travel allow-
ances as are published from time to time by the Health
Department of Western Australia.

(8) Employees shall receive ordinary pay during approved
periods of conference/study leave.

(9) Employees may be requested to present a paper on the
conference/study subject on return from their period of leave.

(10) Presentation of Papers at Conferences/Seminars.
(a) Where a staff members is presenting a paper at a confer-

ence/seminar funded by the Brightwater Care Group, they are
required to provide a copy of this paper to their manager/di-
rector prior to the presentation of the paper.

(b) Where a staff member, in his/her own time, is presenting
a paper which relates to the Brightwater Care Group, a copy
of this paper must be provided to their manager/director prior
to the presentation of the paper.

40.—BLOOD DONOR LEAVE
The purpose of this clause is to facilitate a contribution to

the community by the Brightwater Care Group and its em-
ployees by facilitating employees who wish to donate blood.

(1) An employee who is absent during ordinary working
hours for the purpose of donating blood shall not suffer any
deduction of pay, including any allowances and penalty pay-
ments he/she would have received had they been at work. Such
absence is to a maximum of two hours duration and only one
such absence shall be permitted each calendar year.

(2) The arrangement for the donation of blood will be made
on the following basis—

(a) the employee shall advise their controlling officer
as soon as possible of the time and date upon which
he/she is requesting to be absent.

(b) unless otherwise agreed, the employee shall arrange
as far as practicable for his/her absence to be as close
as possible to the beginning or ending of his/her or-
dinary working hours.

(c) if requested by Brightwater proof of the absence and
the duration of such attendance shall be furnished.

(3) Leave under this provision will be granted subject to
business/operational requirements.

(4) The provisions of this clause do not apply to casual
employees.

41.—JURY SERVICE
(1) Reimbursement for jury service
(a) An employee required to attend for jury service during

his/her ordinary working hours shall be reimbursed by the
employer an amount equal to the difference between the
amount paid in respect of his/her attendance for such jury
service and the amount of wages he/she would have received
in respect of the ordinary time he/she would have worked had
he/she not been on jury service.

(b) Employees are entitled to retain any monies received by
way of travel allowances or other incidental expenses but any
other monies/fees must be paid to Brightwater.

(2) Notification of jury service
An employee shall notify Brightwater as soon as possible

of the date upon which he/she is required to attend for jury
service.

(3) Proof of attendance
The employee shall provide Brightwater with documentary

proof of his/her attendance, the duration of such attendance
and the amount received in respect of such jury service.

42.—PARENTAL AND ADOPTION LEAVE
(1) Interpretation
In this clause—

“adoption”, in relation to a child, is a reference to a child
who—

(a) is not the natural child or the step-child of the
employee or the employee’s spouse;

(b) is less than 5 years of age; and
(c) has not lived continuously with the employee

for 6 months or longer;
“continuous service” means service under an unbroken

contract of employment and includes—
(a) any period of parental leave; and
(b) any period of leave or absence authorised by

the employer or this Agreement, an employ-
ee’s contract of employment or the Minimum
Conditions of Employment Act, 1993;

“expected date or birth” means the day certified by a medi-
cal practitioner to be the day on which the medical
practitioner expects the employee or the employee’s
spouse, as the case may be, to give birth to a child;

“parental leave” means leave provided for by this clause;
“spouse” includes a de facto spouse.

(2) Entitlement to parental leave
(a) Subject to the provisions of this clause, an employee,

other than a casual employee, is entitled to take up to 52 con-
secutive weeks of unpaid leave in respect of—

(i) the birth of a child to the employee or the employ-
ee’s spouse; or

(ii) the placement of a child with the employee with a
view to the adoption of the child by the employee.

(b) An employee is not entitled to take parental leave unless
he/she—

(i) has, before the expected date of birth or placement,
completed at least 12 months’ continuous service
with the employer; and

(ii) has given the employer at least 10 weeks’ written
notice of his/her intention to take the leave.

Provided that an employee shall not be in breach of these
notice requirements where failure to give such notice results
from confinement or adoption occurring earlier than the ex-
pected date.

(c) An employee is not entitled to take parental leave at the
same time as the employee’s spouse but this paragraph does
not apply to one week’s parental leave—

(i) taken by the male parent immediately after the birth
of the child; or

(ii) taken by the employee and the employee’s spouse
immediately after a child has been placed with them
with a view to their adoption of the child.

(d) The entitlement to parental leave is reduced by any pe-
riod of parental leave taken by the employee’s spouse in
relation to the same child, except the period of one week’s
leave referred to in paragraph (c).

(3) Medical Certificate
An employee who has given notice of his/her intention to

take parental leave, other than for adoption, is to provide to
the employer a certificate from a medical practitioner stating
that the employee or the employee’s spouse, as the case may
be, is pregnant and the expected date of birth.
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(4) Notice of spouse’s parental leave
(a) An employee who has given notice of his/her intention

to take parental leave or who is actually taking parental leave
is to notify the employer of particulars of any period of paren-
tal leave taken or to be taken by the employee’s spouse in
relation to the same child.

(b) Any notice given under paragraph (a) is to be supported
by a statement of information to the satisfaction of the em-
ployer or a statutory declaration by the employee as to the
truth of the particulars notified.

(5) Notice of parental leave details
(a) An employee who has given notice of his/her intention

to take parental leave is to give the employer at least four
weeks written notice of the dates on which the employee wishes
to start and finish the leave.

(b) The period of leave may be varied, by the employee
giving not less than four weeks notice in writing, unless a
lesser period is agreed, provided that the period may be length-
ened once only, save with the agreement of the employer.

(c) An employee shall confirm his/her intention of return-
ing to work by notice in writing to the employer given not
less than four weeks prior to the expiration of the period of
parental leave.

(6) Special parental leave and sick leave
(a) Where the pregnancy of an employee not then on paren-

tal leave terminates after 28 weeks other than by the birth of a
living child then;

(i) she shall be entitled to such period of unpaid leave
(to be known as special parental leave) as a duly
qualified medical practitioner certifies as necessary
before her return to work, or

(ii) for illness other than normal consequences of con-
finement she shall be entitled, either in lieu of or in
addition to special parental leave, to such paid sick
leave as to which she is then entitled and which a
duly qualified medical practitioner certifies as nec-
essary before her return to work.

(b) Where an employee not then on parental leave suffers
illness related to her pregnancy. she may take such paid sick
leave as to which she is then entitled and such further unpaid
leave (to be known as special parental leave) as a duly quali-
fied medical practitioner certifies as necessary before her return
to work, provided that the aggregate of paid sick leave, spe-
cial parental leave and parental leave shall not exceed 52 weeks.

(c) For the purposes of this clause, parental leave shall in-
clude special parental leave.

(7) Transfer to a Safe Job
Where in the opinion of a duly qualified medical practi-

tioner, illness or risks arising out of the pregnancy or hazards
connected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work,
the employee shall, if the employer deems it practicable, be
transferred to a safe job at the rate and on the conditions at-
tached to that job until the commencement of parental leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to take leave
for such period as is certified necessary by a duly qualified
medical practitioner. Such leave shall be treated as parental
leave for the purpose of this clause.

(8) Return to work after parental leave
(a) On finishing parental leave, an employee is entitled to

the position he/she held immediately before commencing pa-
rental leave.

(b) If the position referred to in paragraph (a) is not avail-
able, the employee is entitled to an available position—

(i) for which the employee is qualified; and
(ii) that the employee is capable of performing

most comparable in status and pay to that of his/her former
position.

(c) Where, immediately before commencing parental leave,
an employee was acting in, or performing on a temporary ba-
sis the duties of, the position referred to in paragraph (a), that
paragraph applies only in respect of the position held by the
employee immediately before taking the acting or temporary
position.

(9) Effect of parental leave on employment
Absence on parental leave shall not break the continuity of

service of an employee but shall not be taken into account in
calculating the period of service for any purpose of the Agree-
ment.

(10) Parental leave and other leave entitlements
Subject to subclause (2) paragraphs (c) and (d), provided

the aggregate of leave including leave taken pursuant to this
clause does not exceed 52 weeks—

(a) An employee may, in lieu of or in conjunction with
parental leave, take any annual leave or long service
leave or any part thereof to which he/she is then en-
titled.

(b) Subject to the provision of subclause (7) hereof, paid
sick leave or other paid authorised Award/Agreement
absences (excluding annual leave or long service
leave), shall not be available to a worker during his/
her absence on parental leave.

(11) Termination of employment
(a) An employee on parental leave may terminate their em-

ployment at any time during the period of leave by notice
given in accordance with this Agreement.

(b) The employer shall not terminate the employment of an
employee on the grounds of pregnancy or of his/her absence
on parental leave, but otherwise the rights of the employer in
relation to termination of employment are not hereby affected.

(12) Replacement workers
(a) A replacement worker is a worker specifically engaged

as a result of a worker proceeding on parental leave.
(b) Before the employer engages a replacement worker un-

der this subclause, the employer shall inform that person of
the temporary nature of the employment and of the rights of
the worker who is being replaced.

(c) Before the employer engages a person to replace a worker
temporarily promoted or transferred in order to replace a
worker exercising his/her right under this clause, the employer
shall inform that person of the temporary nature of the pro-
motion or transfer and of the rights of the worker who is being
replaced.

(d) Providing that nothing in this subclause shall be con-
strued as requiring the employer to engage a replacement
worker.

(e) A replacement worker shall not be entitled to any of the
rights conferred by this clause except where his/her employ-
ment continues beyond the twelve months’ qualifying period.

43.—OCCUPATIONAL HEALTH AND SAFETY
(1) The Brightwater Care Group recognises that prevention

of occupational injury and illness through the provision of a
safe and healthy work environment is of utmost importance.

(2) The prevention of occupational injury and illness in the
workplace is the responsibility of everyone, and the participa-
tion and co-operation of all employees in the workplace is
vital.

(3) Managers and supervisory staff are responsible and ac-
countable for minimising the potential for occupational injury
and illness of employees within their area of responsibility.

(4) All employees are required to work safely following es-
tablished safety procedures and to use equipment provided in
the proper manner at all times.

(5) Management will make every effort to ensure safe place-
ment of employees in their respective jobs, to identify hazards
in the workplace through workplace surveys, accident report-
ing and investigation, and to consider occupational health and
safety factors in job and workplace design.

(6) Employees and their representatives will be consulted
on occupational health and safety matters.

(7) Education and training will be provided to promote
awareness and understanding of occupational health and safety
matters and to enable the safe performance of duties.

44.—PROTECTIVE CLOTHING
Where the nature of an employee’s work requires the wear-

ing of protective clothing the employer shall provide and
launder such clothing.
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45.—UNIFORMS
(1) Where the employer requires a uniform to be worn, an

adequate supply shall be provided by the employer and laun-
dered at the employer’s expense.

(2) Such uniform shall remain the property of the employer.

46.—DISCIPLINARY PROCEDURE
(1) Where the employer seeks to discipline or terminate an

employee the following steps shall be observed—
(a) In the event that an employee commits a misdemean-

our, the employee’s immediate supervisor or any
other officer so authorised, may exercise the employ-
er’s right to reprimand the employee so that the
employee understands the nature and implications
of his/her conduct.

(b) The first two reprimands shall take the form of warn-
ings and, if given verbally, shall be confirmed in
writing as soon as practicable after the giving of the
reprimand.

(c) Should it be necessary, for any reason, to reprimand
an employee three times in a period not exceeding
twelve months continuous service, the contract of
service shall, upon the giving of that third reprimand,
be terminable in accordance with the provisions of
this Agreement.

(d) The employee shall have the right to request repre-
sentation when being reprimanded in accordance
with this subclause.

(2) These procedures are meant to preserve the rights of the
individual employee, but shall not, in any way, limit the right
of the employer to summarily dismiss an employee for mis-
conduct.

47.—DISPUTE RESOLUTION
(1) Subject to the provisions of the Industrial Relations Act

1979 (as amended) any question, or difficulty, including any
matter arising under this Agreement, or any matter raised by
the Union, the employer or an employee/employees, shall be
settled in accordance with the procedures set out herein.

(2) These procedures were developed by agreement between
the parties in accordance with the Structural Efficiency Prin-
ciple and are intended to provide effective and speedy means
for resolution of employee difficulties and problems.

(3) The parties agree that no bans, stoppages or limitations
will be imposed prior to, or during the time this procedure is
being followed.

(4) This clause in no way limits the rights of the employer,
employees and the Union under the Occupational Health,
Safety and Welfare Act 1984 or other related legislation.

(5) Where the matter is raised by an employee, or a group of
employees, the following steps shall be observed—

(a) The employee(s) concerned shall discuss the matter
with their immediate supervisor. If the matter can-
not be resolved at this level the supervisor shall,
within two working days, refer the matter to a more
senior officer nominated by the employer and the
employee(s) shall be advised accordingly.

(b) The senior officer shall, if able, answer the matter
raised within five working days of it being referred
and if the senior officer is not so able, refer the mat-
ter to the employer for his/her attention, and the
employee(s) shall be advised accordingly.

(i) If the matter has been referred in accordance
with paragraph (b) above the employee(s) or
the union contact/representative shall notify
the Union Secretary or nominee, to enable the
opportunity of discussing the matter with em-
ployer.

(ii) The employer shall, as soon as practicable after
considering the matter before it, advise the
employee(s) or, where necessary the Union
of its decision. Provided that such advice shall
be given within 21 calendar days of the mat-
ter being referred to the employer.

(6) Nothing in this provision shall preclude the parties reach-
ing agreement to shorten or extend the period specified in
subclauses (5)(a), or (5)(b)(ii).

(7) Emphasis shall be placed on a negotiated settlement.
However, if the negotiation process is exhausted without the
dispute being resolved the parties may jointly or individually
refer the matter to the Industrial Relations Commission (W.A)
for assistance in resolving the dispute.

(8) For the purposes of this procedure—
“employer” means the relevant officer nominated at each

work site.
“senior officer” means an officer nominated by manage-

ment.

48.—INTRODUCTION TO CHANGE
(1) Where the Brightwater Care Group has made a definite

decision to introduce major changes that are likely to have
significant effects on employees, they shall notify employees
who may be effected, and the Hospital Salaried Officers As-
sociation of Western Australia (Union of Workers).

(2) As soon as practicable the Brightwater Care Group shall
enter into discussions with employees on issues involved in
the change.

(3) The Brightwater Care Group shall discuss with the Un-
ion any matters raised in relation to the changes.

49.—REDEPLOYMENT AND REDUNDANCY
(1) Selection/Assessment Process
(a) Where the redevelopment process results in the creation

of new positions which are like-with-like when compared to
existing positions and where the duties, responsibilities and
training requirements reflect existing positions, and which do
not attract a higher salary rate or better conditions than the
existing positions, then employees occupying the existing
positions, (eligible employees), shall be given the opportu-
nity to transfer into the new positions without a selection/
assessment process.

(b) Where there are more eligible employees than new posi-
tions, a selection/assessment process will be undertaken with
those employees.

(c) In the first instance, where a selection/assessment proc-
ess is undertaken, only permanent employees at the Subiaco,
Inglewood and Marangaroo sites will be eligible to apply for
positions that become available, as a direct result of the re-
structuring of the Subiaco and Inglewood residential aged care
beds and the young disabled accommodation project.

(d) If the positions are not filled by permanent Subiaco and
Inglewood employees, then the vacant positions will be of-
fered to permanent Brightwater Care Group permanent
employee, from sites other than Subiaco and Inglewood.

(e) If the positions are not filled by any Brightwater Care
Group permanent employee, then these will be offered to tem-
porary Brightwater Care Group employees and finally, if not
filed, they will be advertised externally.

(f) Brightwater Care Group is committed to providing on-
going staff development and training opportunities in the
redevelopment period to enable all staff to best meet the chang-
ing needs of the organisation. Brightwater Care Group will
ensure that training courses target the development of compe-
tencies relevant to future needs and to enhance individual skills.
This will include job support training to help staff with apply-
ing for the new jobs. Job specific training will then be available
for those successful in obtaining these positions.

(2) Redeployment, Retraining and Redundancy
Definition of Redundancy—Redundancy means a situation

where a job performed by an employee ceases to exist or be-
comes surplus to requirements. This includes where the
employer can no longer offer the employee a position in line
with the number of hours in the employee’s contract of em-
ployment.

(a) Suitable Alternative Employment
Subject to this clause, each employee whose position is de-

clared redundant shall be transferred to suitable alternative
employment either within his/her department, site or an alter-
native Brightwater Care Group Site.

Suitable alternative employment shall be defined as that
which provides the employee with a position which—

(i) is a permanent position
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(ii) has a ordinary rate of pay wage or salary and condi-
tions as close as possible to that of the employee’s
existing position; and

(iii) does not require the employee to change his/her place
of residence in order to take up the position and has
regard to—
(aa) the relevance of the duties and responsibili-

ties, to the qualifications and experience of
the employee and the competence of the em-
ployee; and

(bb) the ordinary hours of duty being in general
no less than those worked by the employee in
his/her original position.

Definition of ordinary rate of pay—
 ordinary rate of pay shall be defined, for the purpose of
redeployment, retraining and redundancy, as the rate of
pay excluding allowances applicable to the employee’s
substantive classification but shall include allowances
which represent—
(i) a relieving allowance that has been paid continuously

for twelve (12) months;
(ii) a shift allowance which is paid on a regular basis

and would continue to be paid during periods of
annual leave;

(iii) any special personal allowance (eg previous income
maintenance which has been paid continuously).

(b) Alternative Employment or Training
(i) The suitability of alternative employment or train-

ing shall be determined after consultation with the
Brightwater Care Group and the employee, having
regard for the particular circumstances of each em-
ployee.
If a dispute arises as to whether a position falls within
the definition of suitable alternative employment as
prescribed in subclause (2)(a) then the dispute set-
tlement procedure of the Agreement shall apply.

(ii) Where suitable alternative employment is unable to
be identified for an employee, the employee can
transfer to a position outside that defined as suitable
or leave the service of the Brightwater Care Group.
An employee who elects—
(aa) to leave the service of the Brightwater Care

Group shall be paid the severance and other
payments prescribed in subclause (4)—Re-
dundancy.

(bb) to transfer to a position outside that defined
as suitable under the terms of this clause, shall
be entitled to the provisions of Income Main-
tenance (refer subclause (3).

(cc) If, after a 3 month period, which may be ex-
tended to 6 months by agreement, the
employee or the employer decides that the
position is unsuitable for the employee, then
the employee may elect to consider further
redeployment or redundancy under subclause
(2)(a), (2)(b) and (4).

(iii) Where suitable alternative employment is able to be
identified and is accepted by the employee, the em-
ployee must be willing to undergo identified paid
training or retraining. Failure to act reasonable in
this regard will be treated as a performance manage-
ment issue and may result in disciplinary action.

(iv) Where an employee is found suitable alternative em-
ployment with Brightwater Care Group, the
employee’s service shall be deemed continuous and
the employee shall retain all accrued and accruing
rights to leave entitlement.

(c) Leave and Assistance to Seek Alternative Employment
if the Employee is to be made Redundant

(i) Employees who are to be made redundant will be
granted by the Brightwater Care Group reasonable
leave to attend interviews and career counselling
without loss of pay. The provision of financial coun-
selling will also be made available.

(ii) By agreement between the employer and employee,
leave without pay may be approved where it is sought
by an employee who is about to become redundant,
as a means of exploring career options.
(aa) This period of leave without pay will not count

as service for any reason. However, the em-
ployee’s service shall be deemed continuous
and the employee retains the right to accept
the offer of severance and on return from the
period of leave without pay, retains the right
to have the option of redeployment pursued.

(d) One-off payment for inconvenience
(i) It is recognised that as part of the redevelopment

some staff may be significantly inconvenienced in
order to maintain their employment at the
Brightwater Care Group. The Brightwater Care
Group will, on a case by case basis, consider a once
only payment of $100.00 for staff who can demon-
strate that this is causing them financial hardship.
In determining eligibility for this payment the indi-
vidual would need to demonstrate—
(aa) that they now need to travel in excess of one

hour or more per day; and/or
(bb) have changed their means of transport specifi-

cally to maintain their employment within the
Brightwater Care Group; and

(cc) Their transport cost per year as a result of this
change in location of their employment has
increased by more than $90.00 per year.

(ii) This once only payment is not to be considered as
reimbursement of the cost associated with the change
in workplace, but is a recognition of the employees
willingness to continue in the employment of the
Brightwater Care Group despite the need to relocate
to another workplace.

(iii) Eligibility for this payment will be determined by
the Director of Finance in consultation with the rel-
evant manager after receiving a written submission
from the employee. Should this matter not be re-
solved satisfactorily, it will be addressed under the
Dispute resolution Procedure of this Agreement
(Clause 43).

(3) Income Maintenance
(a) Wage and Salary Maintenance
An employee placed in a new classification which carries a

lower rate than the former classification, shall be paid a rate
equivalent to the former ordinary rate of pay of the former
classification for a total period of twelve (12) months from
the date of transfer.

(b) Any adjustments or increments which would have oc-
curred or are made to the former classification rate or former
position within the twelve (12) month period shall be applied
and paid to the employee.

(c) Progression through the increments will be subject to
the normal tests applied under the employee’s classification.

(d) Where after a period of twelve (12) months an employee
remains employed on a classification carrying a lower rate
than the rate of their former classification that employee shall
continue to be paid the rate applicable to the former classifi-
cation at the twelve (12) months’ anniversary date and such
rate shall continue to be paid until the rate applicable to the
employee’s current classification exceeds that rate.

(4) Redundancy
When a definite decision has been made which will or may

result in an employee being made redundant, the employer
shall as soon as practical, notify the employees affected and
their representatives. Employees who are made redundant shall
be given at least one month’s formal notice of termination or
payment in lieu thereof.

Where, within 6 months of the employee’s position being
declared redundant an employee has not been found a perma-
nent position, the employee shall be given the option of
redundancy. Provided that, by mutual agreement, an employee
may take redundancy before the expiry of 6 months.
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(a) Redundancy
Each employee identified as being redundant and who can-

not be found suitable alternative employment and who elects
to resign shall be entitled to the benefits as outlined in this
clause.

(b) Severance Pay
In addition to the period of notice prescribed in the award

for ordinary termination, each employee referred to in sub-
clause 4(a) above shall receive severance payment from the
Brightwater Care Group in accordance with the following
formula and paid at the ordinary rate of pay for each week of
severance pay—

Period of Continuous Service Severance Pay
Less than 1 year Nil
1 year but less than 2 years 1 week
2 years but less than 3 years 3 weeks
3 years but less than 4 years 5 weeks
4 years but less than 5 years 7 weeks
5 years but less than 6 years 9 weeks
Thereafter 1 week’s additional

pay for each
additional year of
service

Employees 45 years and over will be entitled to 1 (one)
weeks pay in addition to the above entitlements.

(c)Payment for Leave Entitlements
In addition to the severance payments prescribed in subclause

(4)(b) above, employees referred to in subclause (4)(a) above,
shall also receive pro rata annual and long service leave. For
the purpose of severance pay (subclause (4)(b) pro rata long
service leave shall be calculated on the basis of completed
years of service.

(d)Out Placement Support
The employer shall provide at the employer’s expense pro-

fessional out placement advice.
(e) Employees Ineligible to be made Redundant
Employees who are receiving unpaid or prolonged sick leave,

(in excess of 3 months) or workers compensation will not be
able to be made redundant until such time as they are medi-
cally assessed as being fit to return to full duties.

(f) Other
(i) Nothing in this clause shall be construed as prevent-

ing the parties from agreeing to alternative
redundancy and/or redeployment arrangements
which are not less advantageous to an employee than
those provided for by this clause.

(ii) Any arrangements made in accordance with this
clause and agreed between the parties shall be put in
writing, with a copy of such written arrangements
given to the employee.

(iii) The provisions of this clause shall not apply to casual
employees.

(iv) Where any dispute arises over the application of this
clause, such dispute shall be addressed in accord-
ance with the Dispute Resolution Procedure of this
Agreement (Clause 43).

50.—SUPERANNUATION
(1) The Brightwater Care Group on behalf of each employee

will make superannuation contributions it is required to make
by virtue of the Superannuation Guarantee Charge Act and
the Superannuation Guarantee (Administration) Act 1992 of
the Commonwealth (“the SGA Act”).

(2) An employee shall be entitled to nominate the comply-
ing superannuation fund or scheme to which contributions
may be made by or in respect of the employee.

(3) The Brightwater Care Group shall notify the employee
of his/her entitlement to nominate a complying superannua-
tion fund or scheme.

(4) The employee and the Brightwater Care Group shall be
bound by the nomination of the employee unless the employee
and the Brightwater Care Group agree to change the comply-
ing superannuation fund or scheme to which contributions
are to be made.

(5) The Brightwater Care Group shall not unreasonably
refuse to agree to a change of complying superannuation fund
or scheme requested by an employee.

(6) All contributions into the nominated fund or scheme shall
be paid monthly and within 30 days of the end of each month.

(7) For the purpose of this clause the employees earnings
base shall include base classification rate, shift penalties to-
gether with any other all purpose allowance or penalty payment
for work in ordinary time and shall include in respect of casual
employees the casual loading prescribed by this Agreement,
but shall exclude any payment for overtime worked, vehicle
allowances, fares or travelling time allowances (excluding trav-
elling related to distant work), commission or bonus as well
as—

(a) periods of unpaid leave or unauthorised absences;
or

(b) annual leave or any other payments paid out on ter-
mination.

(8) The Brightwater Care Group shall continue to contrib-
ute to the nominated fund or scheme on behalf of an employee
in receipt of payments under the Workers Compensation and
Assistance Act.

(9) Superannuation will continue to be calculated on the
gross salary before any salary is packaged.

51.—CLASSIFICATION REVIEW
(1) (a) The employer shall allocate a salary classification

level in accordance with the salary schedule of this Agree-
ment (Clause 25) to each position by establishing the work
value of the position taking account internal and external rela-
tivity’s relevant to the position, and in accordance with State
Wage Principles of the Western Australian Industrial Rela-
tions Commission.

(b) In arriving at an appropriate salary level, the employer
shall also have due regard for any qualifications which may
be a prerequisite for carrying out the position.

(2) (a) An employee may request a review of the classifica-
tion allocated in accordance with subclause (1) or, at any time,
where a change in duties and responsibilities has occurred.
Such a request shall be made in accordance with Appendix
2—Classification Review.

(b) Not more than one request may be made by an indi-
vidual employee in any 12 month period.

(c) The employer shall give the employee written advice of
the result of the review.

(3) If the employee or Union disagrees with the result of the
review, the Union may enter into negotiations with the em-
ployer with a view to settling the disagreement in accordance
with Disputes Resolution Procedure of this Agreement.

(4) If the parties cannot reach agreement as to the classifica-
tion level of any employee, the matter may be referred to the
Western Australian Industrial Relations Commission for de-
termination.

(5) The effective date for any change in classification level
shall be the date upon which the letter of request is served
upon the employer.

52.—EMPLOYEE REPRESENTATIVE ACCESS
(1) The provisions of this subclause do not empower a rep-

resentative of the Union to enter the premises of the Employer
per se, but in keeping with the amicable relationship between
the Union and the Employer, sets out the usual practice agreed
between the parties for the Union to arrange to enter the busi-
ness premises of the Employer and interview an employee or
employees.

The arrangement shall be as follows—
Either prior to or on arrival at the workplace the union
representative will seek permission to enter the premises
from the employer or his/her appointed senior representa-
tive and to agree as to where and subject to what
conditions the employee or employees may be inter-
viewed or work inspected.

(2) Failing agreement on the foregoing the a representative
of the Union shall be empowered to enter the premises of the
employer for the purpose of dealing with an industrial matter
involving a member, where the employer is the employer or
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former employee of that member, but only at such time and in
such manner as is in accordance with the provisions of the
Act.

53.—EMPLOYEE ORGANISATION DEDUCTIONS
Subject to written request, an employee shall have Union

subscriptions deducted from his/her salary/wages, and for-
warded together with supporting documentation to the Hospital
Salaried Officers Association of Western Australia (Union or
Workers) at monthly intervals.

54.—JOINT CONSULTATIVE COMMITTEE
(1) The Joint Consultative Committee (JCC) which negoti-

ated this Agreement shall meet not less than once every 3
months during its term for the purpose of monitoring, and
resolving problems arising from its application.

(2) Extraordinary meetings may be called by any party pro-
viding a minimum of 7 days notice is given. This notice may
be dispensed with by agreement.

(3) In resolving problems arising from the application or
interpretation of the Agreement the JCC shall endeavour to
reach a consensus.

(4) Where consensus is not able to be reached the parties
may jointly or individually refer the problem to the Western
Australian Industrial Relations Commission or to an agreed
third party for the purposes of conciliation and, if required,
arbitration.

(5) Provided that the Agreement may only be varied by ar-
bitration for the purpose of removing ambiguity or uncertainty.

55.—NUMBER OF EMPLOYEES
There are an estimated 180 employees covered by the pro-

visions of this Agreement as at the date of registration.

56.—SIGNATORIES
Signatories to the Agreement
The COMMON SEAL of THE BRIGHTWATER CARE
GROUP INC. was hereunto affixed by authority of the reso-
lution of the Board in the presence of—
Signed: D M Hutchison

Chairperson
Donald Mervyn Hutchison Date 11/02/00
Full name of Chairperson

Signed: T G Hoddy
Board Member
Trevor Greame Hoddy Date 11/02/00
Full name of Board Member

Signed: P Flett
Executive Director
Dr Penelope Ruth Flett Date 11/02/00
Full name of Executive Director

Signed for and on behalf of—
HOSPITAL SALARIED OFFICERS’ ASSOCIATION OF
WESTERN AUSTRALIA (UNION OF WORKERS)
Signed: D Hill Date 16/02/00

Dan Hill, Secretary
Signed: T Farrell Date 18/02/00

Toni Farrell, President

APPENDIX 1—SALARY PACKAGING
1. Salary packaging in accordance with the terms and con-

ditions of this Agreement shall be optional for all employees
covered by this Agreement.

2. Employees shall elect in writing whether or not they wish
to have their salary packaged in accordance with this clause.
This election shall be for the life of the Agreement unless it is
mutually agreed otherwise between the employer and the
employee.

3. Employees who elect not to have their salary packaged
shall be paid in accordance with the relevant salary range as
set out is this Agreement.

4. (a) Salary packaging for employees who undertake to
salary package prior to 1 April 2000 will be maintained at the

current benefit level regardless of changes to taxation legisla-
tion with respect to Fringe Benefits. (Maximum allowable limit
30% of gross base salary). Brightwater will absorb any FBT
liability on behalf of the employee.

(b) Salary packaging for employees who undertake to sal-
ary package subsequent to 1 April 2000 will be able to do so
but only in accordance with legislation governing salary pack-
aging and Fringe Benefits for Public Benevolent Institutions,
not for profit and charitable sectors.

5. Employees who, initially, elect not to have their salary
packaged may, subsequently, seek agreement with the em-
ployer, in writing, to have their salary packaged subject to the
following conditions—

(a) Once approved, such agreement shall be for the life
of this Agreement, unless agreed otherwise between
the employer and the employee,

(b) Once approved, employees may elect to withdraw
from salary packaging by giving written notice to
the employer of their intention to withdraw from the
salary packaging arrangement.

6. All employees who participate in salary packaging pur-
suant to this Agreement shall be subject to an administration
fee as follows—

Salary Level Fee
Up to $20,700 $208.00 per annum ($4 per week)
$20,701 to $38,000 $260.00 per annum ($5 per week)
$38,001 and above $312.00 per annum ($6 per week)

This fee shall be payable by the employee to McMillan
Shakespeare Australia and shall be deducted from the salary
package component.

(Please note that this fee may be subject to the Goods and
Services Tax.)

7. Employees who participate in salary packaging will be
required to seek independent financial advice prior to their
entering into salary packaging. Evidence of this advice will
need to be produced to enable the salary packaging to com-
mence.

8. Salary packaging shall not apply to casual employees who
are covered by this Agreement.

9. In the event that changes in legislation, Income Tax As-
sessment Act determinations or rulings, particularly in respect
of the Employer’s fringe benefit tax exempt status, remove
the employer’s capacity to maintain the salary packaging ar-
rangements offered to employees under this Agreement, the
employer shall be entitled to withdraw from the salary pack-
aging arrangements by giving notice to each affected employee
with effect from the date the legislation becomes operative.

10. The employer shall as soon as practicable after being
advised of the legislative change advise the Union and the
employees and shall convene a meeting of the parties with a
view to reaching an alternative arrangement on salaries and
salary benefits.

11. In the event that consensus on the terms of a replace-
ment Agreement cannot be reached, it shall be open to a party
to seek cancellation of this Agreement and/or refer the matter
to the Western Australian Industrial Relations Commission
for conciliation or arbitration.

APPENDIX 2—CLASSIFICATION REVIEW
The employee is required to work in accordance with his/

her job description (and or duty statement). The Brightwater
Care Group may direct the employee to carry out such duties
as are within the limits of the employee’s skill, competence or
training provided that such duties are not designed to pro-
mote de-skilling.

The salary classification of a particular position will be es-
tablished having regard to the work value of the position, award
classification provisions and appropriate relativities.

If a job description of a particular position varies then the
employer will consider whether the changes are of such a sub-
stantial nature that the classification of the position needs to
be reviewed. The employer will discuss the situation with the
employee.

In general, reclassification requests will only be considered
where significant increase in work value is demonstrated.
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Comparisons with other similar positions will be considered
in evaluating the request for reclassification. However, com-
parisons with other positions should not be relied on to justify
a reclassification.

Work Value Definition
Work Value for the purpose of reclassification of positions is
defined according to the Wage Principles of the Western Aus-
tralian Industrial Relations Commission as defined in the
following extract

Changes in work value may arise from changes in the na-
ture of the work, skill and responsibility required or the
conditions under which work is performed. Changes in work
by themselves may not lead to a change in wage rates. The
strict test for an alternation in wage rates is that the change in
the nature of the work should constitute such a significant net
addition to the work requirements as to warrant the creation
of a new classification or upgrading to a higher classification.

In addition to meeting this test a party making a work value
application will need to justify any change to wage relativities
that might result not only within the relevant internal award
classifications structure but also against external classifica-
tions to which that structure is related. There must be no
likelihood of wage “leapfrogging” arising out of changes in
relative position.

These are the only circumstances in which rates may be
altered on the ground of work value and the altered rates may
be applied only to employees whose work has changed in
accordance with this provision.

How to apply for Classification Review
If the employee considers that the classification of the posi-
tion needs to be reviewed then the employee shall apply in
writing

• requesting the re-appraisal in writing to the man-
ager

• setting out the grounds upon which the request is
made

• detailing the classification level and/or title which is
being requested

• providing a current job description of the employ-
ees’ position.

In completing the request for review the employee should
pay particular attention to ensuring that—

• any additional duties, responsibilities or skill require-
ments are clearly identified.

• any job descriptions used as a comparison should
be attached to the request to review.

• any similarities (or differences) with comparable po-
sitions are clearly highlighted.

• all information supporting the request is attached.
No more than one request may be made by an individual

employee in any 12 months period.

Time Frame
The Manager will review the request with the relevant Direc-
tor. A written response will be forwarded to the employee
giving the decision and a summary of the reasons for the de-
cision, following the review and within 6 weeks of the request
being received. Where the request cannot be responded to
within a 6 week time frame the applicant must be notified and
advised of the reason for the delay.

The date of registration of the request will be deemed the
date the written request was lodged with the manager or the
date that all the written information is supplied (if it was not
supplied initially), whatever is the latter.

The effective date for any change in classification level shall
be the date upon which the letter of request is served on the
manager.

Review Outcome
In cases where the reclassification affects the applicant only,
the decision of the Manager and Director will be final. In cases
where the reclassification affects a class of positions or where
there are potential flow on effects, the Director will make a
recommendation to the Executive Director who will make the
final decision.

If the employee disagrees with the result of the review, the
dispute settlement procedure of the Agreement shall apply.

CARRIER-APAC MANUFACTURING (WA)
ENTERPRISE BARGAINING AGREEMENT 2000.

AG 110 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Carrier-Apac, A Division of Carrier Air Conditioning Pty
Ltd ACN 000 024 742

and

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Australian

Branch & Other.

AG 110 of 2000.

Carrier-Apac Manufacturing (WA)
Enterprise Bargaining Agreement 2000.

COMMISSIONER S J KENNER.

30 May 2000.

Order.
HAVING heard Ms C Natta on behalf of the applicant and Mr
G Sturman on behalf of the Automotive, Food, Metals, Engi-
neering, Printing and Kindred Industries Union of Workers,
Western Australian Branch and Mr J Fiala on behalf of the
Communications, Electrical, Electronic, Energy, Information,
Postal, Plumbing and Allied Workers Union of Australia, En-
gineering and Electrical Division, WA Branch and by consent
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act, 1979, hereby orders—

(1) THAT the Carrier-Apac Manufacturing (WA) En-
terprise Bargaining Agreement 2000 filed in the
Commission on 13 April 2000 in the terms of the
following schedule be and is hereby registered as an
industrial agreement.

(2) THAT the Carrier-Apac Manufacturing (WA) En-
terprise Bargaining Agreement 1999 No. AG 83 of
1999 be and is hereby cancelled.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

———

1.—TITLE
1.1 This agreement shall be known as the Carrier-apac Manu-

facturing (WA) Enterprise Bargaining Agreement 2000 and
shall replace the Carrier-apac Manufacturing (WA) Enterprise
Bargaining Agreement 1999 currently registered as AG 83 of
1999.

2.—ARRANGEMENT
1 Title
2 Arrangement
3 Application
4 Parties Bound
5 Date and Period of Operation
6 Relation to Parent Award
7 Objectives of the Agreement
8 Joint Consultative Committee (JCC)
9 Hours of Work—Day Shift

10 Hours of Work—Afternoon Shift
11 Hours Actually Worked
12 Breaks
13 Rates of Pay
14 Overtime
15 Leave Entitlements
16 Pack-up and Washing
17 Classification Structures
18 Training and Development
19 Casual Employees
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20 Key Productivity Indicators (KPI’s)
21 Income Protection
22 No Extra Claims
23 Not to be used as a Precedent
24 Continuous Improvement
25 Resolving Questions, Disputes and Problems
26 Living Document
27 Redundancy
28 Award Presentation
29 Safety Footwear/Glasses
30 Shop Steward Training
31 First Aid Allowance
32 Signatories

Appendix A (Part 1 & II)—Skills Acquisition
Appendix B—Siren Explanation
Appendix C—RDO/Holiday/Shutdown Calendar
Appendix D—Redundancy Provisions
Appendix E—Key Productivity Indicators (KPI’S)

3.—APPLICATION
3.1 This agreement shall apply to the manufacture of air

conditioning units by Carrier-apac at Ivy Street, Redcliffe,
Western Australia, to the extent that such work falls within
Clause 3.—Area and Scope, of the Metal Trades (General)
Award 1966.

3.2 Upon registration of this agreement it shall apply to ap-
proximately 160 employees covered under the provisions of
the WA Metal Trades (General) Award.

3.3 Except as identified to the contrary within this Agree-
ment or the Award, Clauses 9, 10, 11, 17 and 20 may not
apply to employees employed under a Traineeship or Appren-
tice Agreement.

4.—PARTIES BOUND
4.1 The parties to this Agreement are—
4.1.1 Carrier-apac, a division of Carrier Air Conditioning

Pty Ltd, ACN number 000 024 742 herein referred
to as the “Company”.

4.1.2 The Automotive, Food, Metals, Engineering, Print-
ing and Kindred Industries Union of Workers,
Western Australia Branch; and

4.1.3 The Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Di-
vision, Western Australian Branch herein referred
to as the “Unions”.

5.—DATE AND PERIOD OF OPERATION
This Agreement shall operate from the 1st January 2000

and shall remain in force for a period of 1 year.

6.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read and interpreted wholly in con-

junction with the Metal Trades (General) Award 1966 provided
that where there is any inconsistency between this Agreement
and the Metal Trades (General) Award 1966, this Agreement
shall take precedence to the extent of any inconsistency.

7.—OBJECTIVES OF THE AGREEMENT
It is confirmed that all parties to the Agreement are commit-

ted to real productivity gains. Further, as part of this Agreement
initiatives must flow, on an ongoing basis, from the Company
and employees to identify means by which productivity gains
will be identified, implemented, achieved, measured, and
maintained, in the following areas—

7.1 Identification and resolution of Inefficient Work
Practices

7.2 Rework Reduction Programme
7.3 Improvement in Quality of Service
7.4 Reduction in Absenteeism
7.5 Job Sharing/Equal Opportunity for Women
7.6 Work Organisation
7.7 Job Re-design
7.8 Training Requirements
7.9 Induction Programs

7.10 Consumable Consumption (reduction of)

8.—JOINT CONSULTATIVE COMMITTEE (JCC)
8.1 A Joint Consultative Committee has been established to

create the mechanism to negotiate, implement and maintain
the EBA. The Committee shall consist of four Company Rep-
resentatives plus employee Representatives at a ratio no greater
than 1 Representative per 30 employees and the Representa-
tives shall be nominated by their respective peers. Appointment
to the Consultative Committee shall be by ballot conducted
by 1 Management and 1 Consultative Committee member.

8.2 The Consultative Committee shall comply with a Char-
ter as established and amended from time to time. The
foundation and maintenance of a Charter shall be a product of
agreement by the Joint Consultative Committee.

8.3 The Joint Consultative Committee shall undertake rea-
sonable appropriate Training as agreed between the Parties to
be appropriate to perform the function of the Committee.

9.—HOURS OF WORK (DAY SHIFT)
9.1 The ordinary hours of work shall be 76 per fortnight,

arranged over 9 days of 8.4. hrs per day on the following ba-
sis—

9.1.1 Week 1 shall comprise 42.22. hours worked Mon-
day to Friday (inclusive) with payment being made
for 38 hours only. The remaining 4.22. hours shall
be “held over” to supplement the following week.

9.1.2 Week 2 shall comprise 33.77. hours worked Tues-
day to Friday (inclusive) with payment being made
for 38 hours being 33.77 hours worked and 4.22.
hours “held over” from week 1. The Monday of week
2 shall be identified as an RDO (Rostered Day Off).

9.2 To complement productivity and customer relations,
where an RDO falls on a Monday Public Holiday, the RDO
shall be observed as identified on Appendix C. Payment for
Public Holidays and RDO’s may be interchanged to permit
full accrual of paid hours.

9.3 By agreement between the Company and the employee
concerned, an individual may elect to observe an alternative
RDO to facilitate maintenance and/or manufacturing require-
ments.

10.—HOURS OF WORK (AFTERNOON SHIFT)
The ordinary hours of work for the Afternoon Shift shall be

76 per fortnight, arranged over 8 days of 9.5 hours and worked
Monday to Thursday (inclusive).

11.—HOURS ACTUALLY WORKED
Hours actually worked shall be as identified in Appendix B

but the hours of work for Day Shift may be varied by agree-
ment between the Company and the majority of employees
effected but may be varied in accordance with Clause 13 (f)
(iii) of the Metal Trades (General) Award.

Finishing times for Day Shift employees shall extend 4 min-
utes beyond the requirement to accommodate 8.44 hours/day
and the lunch period shall be 25 minutes instead of 30.  The
resultant 9 minutes shall be added to the morning Rest Break.

12.—REST BREAK—MORNING AND PRIOR TO
OVERTIME

The rest break shall be taken in alignment with the sched-
uled arrival of the external food supply van and the Company
shall make available, free of charge to employees, tea, coffee,
milo, milk and sugar, providing sensible utilisation is contin-
ued and the consumption is contained within recognised and/
or authorised break times.

13.—RATES OF PAY
New rates of pay shall be inclusive of a general 3% increase

and shall commence the first pay period commencing on or
after 1/1/00. Rates of pay shall be in line with classifications
as per Appendix A (Parts I and II) and all employees will be
advised of their relevant classifications as aligned with the
classification structure.

Payment of wages will be undertaken via electronic transfer
directly into nominated employee bank accounts, with no ex-
ceptions, and wage payments will be made on a weekly basis.
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Junior Employees
Those employees who are under the age of 18 years old and

are without recognised trade qualifications, or Apprenticed,
shall be deemed as juniors for the purpose of Classification
placement, and shall be paid at the rate relating to their age as
determined by the Award and the Company pay rate.

14.—OVERTIME
14.1 Overtime working may be required to overcome work-

shop capacity overloads or to maintain client delivery
commitments. At such times employees will be requested to
work additional hours by their section coordinator. All rea-
sonable requests will be met.

14.2 Overtime will be structured to maximise the available
hours within the working week prior to working weekends.

14.3 For initial overtime requirements—the normal work-
ing days will be extended as required. This will apply to either
selected individuals or complete sections. Attempts shall be
made to adjust manpower levels to cause weekday overtime
to be of 2 consecutive hours duration on each occasion that
overtime is offered.

14.4 For additional overtime requirements—weekend work
shall apply. This will also apply to either selected individuals
or complete sections, however the Company will be selective
of individuals who have been responsive to pre-weekend work
requests.

14.5 All employees shall be given equal opportunity for
overtime on a roster basis (except as provided under Clause
14.4 and 14.6) and within their traditional work areas and
appropriate to their skills level and experience. Overtime of-
fered and rejected shall be considered worked only for the
purpose of ascertaining equity of offer but shall not be paid if
not worked. Supervisor’s discretion may resrict overtime from
being offered to employees who fail to maintain an accept-
able level of work performance.

14.6 Overtime unable to be offered due to an employee’s
absence or incapacity shall not be accrued and/or made avail-
able at a later date. In consideration of individual wellbeing,
employees incapacitated to the extent that they are on restricted
work duties (light duties) may be available for overtime in
line with recommendations outlined by the treating doctor’s
medical report/certificate.

14.7 A period of 10 minutes shall be permitted as identified
in appendix B, to allow crib time to employees working over-
time beyond the day shift. The crib time shall be considered
time worked for the purpose of determining the finishing time
of Day Shift overtime.

15.—LEAVE
15.1 Long Service Leave shall be available at the rate of—

15.1.1 13 weeks after 15 years continuous service
and thereafter at 8:66 weeks for each addi-
tional 10 years of Service or;

15.1.2 8.66 weeks after each 10 year period of con-
tinuous service.

15.2 Bereavement Leave shall be up to 3 days per incident
but no more than 3 periods of 3 days per 12 month period.
Leave shall be granted on the occasion of the death of an im-
mediate family member whether within or outside of Australia.
Immediate family members shall be as identified in Clause 29
of the Metal Trades (General) Award.

15.3 Annual Leave shall be scheduled and formally applied
for at a time, which is mutually convenient to the parties. In
the event of a downturn in work, the Company reserves the
right to require employees to take accumulated leave.

15.4 The procedure for the taking of Annual Leave shall be
as follows—

(1) The maximum totally accrued Annual Leave enti-
tlement shall be 152 hours (which shall include a
reserve period for the Christmas/New Year, mid year
shutdown as per Appendix C) and on achieving such
entitlements employees will, before the expiry of 6
months following such achievement, take such leave
within the above mentioned 6 month period at a time

nominated by the Company or after the 6 month
period at a time nominated by the Company, to re-
duce Annual Leave entitlement to a maximum of 76
hours.

(2) Annual Leave shall be taken in two or more periods,
(a) One such period shall include the Christmas/New
Year factory closure and another shall include the
mid year (April) shutdown. (b) The balance of ac-
crued leave shall be taken in no more than 2 periods,
one of which shall be of consecutive working days
with 1 day able to be taken at random.

(3) Annual Leave may be taken as a variation to 2(a) by
agreement between the employer and the majority
of employees and as a variation to 2(b) by agree-
ment between the employer and the individual
employee.

(4) Application for Annual Leave will be received (sub-
ject to the provisions of Subclause 5) a minimum of
5 weeks and a maximum of 12 months in advance
of the date that leave is intended to commence and
will be granted subject to (in order of priority), (i)
availability of person hours to satisfy production
scheduling, (ii) date of receipt of application and (iii)
personal need in the order—

(a) An employee with school aged children when
leave is required to coincide with school term
breaks and interstate or overseas leave is
booked or planned.

(b) An employee with school aged children when
leave is required to coincide with school term
breaks.

(c) When leave is required to coincide with leave
being taken by other family members.

(d) Others
Example
“Other” leave, as defined at 4d) shall have
precedence over Leave defined at 4a), b) or
c) if 4d) is requested and granted before 4a),
b), or c) is requested. Approval for Leave can
not be rescinded once granted.

(5) A period of less than 5 weeks notice may be ac-
cepted for Annual Leave duration of 1—3 days,
subject to the provisions of 4a) to d) above.

(6) Special consideration shall apply under conditions
of authenticated hardship.

(7) In the event of severe downturn in work, the Parties
shall meet to determine appropriate action.

(8) Consideration shall be given to employees having
need for leave other than identified herein.

16.—PACK-UP AND WASHING
A “reminder” siren shall sound 4 minutes before the end of

shift. At such time, employees may cease productive work
and commence shutdown of services, packing of tools and
general housekeeping activities until the “finish of shift” si-
ren sounds. Proceeding to the “clock off” location shall be
conducted in an orderly and safe manner. Day shift employ-
ees working overtime shall not participate in the 15:26
shutdown procedure.

“Clocking Off”, hand washing and changing clothes shall
take place after the finish siren.

17.—CLASSIFICATION STRUCTURE—SKAR
Skills Acquisition Recognition
As a component of this Agreement the Parties shall employ

a practice to recognise increased skills and experience within
the Enterprise to afford employees the opportunity of promo-
tion and pay increases outside “across the board” increases.

The practice shall include—
(a) The ability of the employer to utilise the increased

skills of an employee and such skills being utilized.
(b) Recognition of skill levels identification compara-

ble to Award Classifications, based on the specific
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requirements of the Company and to serve as an al-
ternative to the skill requirements identified in the
Award. The method to recognise and reward shall
be as per Appendix A, parts 1 and 11.

(c) The establishment or maintenance of “Midpoint” pay
levels to permit an employee to be accommodated
at approximately “Midpoint” between skill levels 1,
2, 3 and 4. “Midpoints” shall recognize skills below
the higher and above the lower level of competency
into which an employee would traditionally be rec-
ognized. Identification of “Midpoints” skills shall
be either established, existing, amended or agreed
by the Joint Consultative Committee.

(d) During the currency of this Agreement the JCC shall
establish criteria for entry into the SKAR classifica-
tion of “Technician Class” and beyond, and consider
the requirements for promotion into that class.

18.—TRAINING & DEVELOPMENT
18.1 Training of employees will be undertaken in accord-

ance with Company requirements, in order to maintain a
diversified workforce with skills that cover a range of ma-
chinery and production processes.

Those employees that express interest in skill development
should discuss the matter with the Production Manager and/
or Human Resources Manager for consideration for future
requirements. Employees selected for advancement training
shall undertake training as required and upon satisfactory com-
pletion shall be reviewed for classification upgrading. This
will be based on the Company requirements of the individual.

In general, this training shall be undertaken in-house under
instruction by qualified employees as designated by the Com-
pany. All employees are required to be flexible and cooperative
in undertaking any work within their ability that is required to
achieve the manufacturing output.

Subject to operational and resource constraints, employees
will be given equal opportunity to upgrade skills and knowl-
edge. This will be achieved through the delivery of internal
training programs. The programs shall provide skills beyond
those required by the employee for the role in which they are
currently employed, to enable the employee to be “job ready”
in the event of vacancies occurring for which the employee is
trained. All permanent employees shall be invited to attend.

A prerequisite to participation shall be as identified at 18.2.1)
to 18.2.5) (bar 18.2.2) inclusive.

The programs shall be delivered at weekends, after hours or
any other period deemed appropriate. Attendance shall be open
to employees but without payment of wages or other immedi-
ate monetary gain unless the training is carried out to satisfy
Company requirements of the individual.

The Comany shall cover costs as follows—
18.1.1 The provision of tutors, either internal or ex-

ternal providers.
18.1.2 All materials consumed as part of the course.
18.1.3 Stationary and text books.
18.1.4 The provision of plant and equipment.

18.2 Available courses shall be advertised internally and em-
ployees invited to apply for inclusion. In the event of a class
being oversubscribed, places shall be granted, based on the
following random criteria—

18.2.1 Recognized succession needs.
18.2.2 Employee job requirements.
18.2.3 Previous course attendance and results.
18.2.4 Operational requirements.
18.2.5 Ability to meet course prerequisites.

In the event of an employee gaining skills above the skill
level at which they are currently employed and rewarded (pay
and allowances), such additional skills shall be recognised,
recorded and the employee shall be given first consideration
in the event of a promotional opportunity. Operational Re-
quirements shall be the mechanism through which an employee
may be promoted to the higher Wage Rate. Payment at a higher

Wage Rate shall be by virtue of demonstrating a higher level
of skill for the tasks to be performed.

Promotion shall ordinarily be either—
(i) Permanent following an agreed trial period to per-

mit the Company and employee to assess suitability.
(ii) Temporary, for an agreed period eg. Due to absence

as a result of Long Service, sickness or similar leave.
Selection for permanent promotion shall be a product of

discussion between the employee and Company, and subject
to advertising and selection criteria.

Selection for temporary promotion shall be subject to tradi-
tional selection criteria.

18.3 Nothing contained within this section shall prohibit
an employee from participating in approved external Self
Education as identified in the Company’s Policy & Procedure
Manual. The JCC shall consider the viability of initiating a
practice whereby an employees acquiring, through self edu-
cation, skills that could be considered potentially useful to
the Manufacturing operation, may be eligible for the payment
of a weekly ‘retainer’ if the employee is unable to be pro-
moted to a SKAR level appropriate to the newly acquired skill.

19.—CASUAL EMPLOYEES
19.1 From time to time casual employees will be used to

alleviate shortfalls in the permanent workforce of the enter-
prise. The employee will be engaged and notification of casual
status will be noted on their application for employment form.

19.2 For the purpose of this Agreement, an employee shall
be deemed to be casual if the expected term of employment is
less than two months.

19.3 In all other respects, the term of casual employment
shall be in accordance with those prescribed by the Metal
Trades (General) Award No. 13 of 1965).

19.4 After 2 months of casual employment, the requirement
for the employee will be assessed—

(i) Less than one months work load—offer to re-em-
ploy up to a maximum of two months on a casual
basis.

(ii) More than three months—offer permanent employ-
ment.

19.5 The Company shall not ordinarily engage casual la-
bour in lieu of permanent employees.

19.6 A Casual employee agreeing to become a permanent
employee shall accrue entitlements only from the date of per-
manent employment commencing unless a requirement of
legislation and/or Award dictates to the contrary.

20.—KEY PRODUCTIVITY INDICATORS (KPI’S)
20.1 Key Productivity Indicators (KPI’s) shall be a mecha-

nism that will provide employees with an opportunity to receive
a Christmas Bonus by achieving desired aims. The KPI’s will
be reviewed monthly and all employees will be informed of
progress and the potential of achievement on an ongoing ba-
sis. The Consultative Committee will actively participate in
the encouragement of achievement for the benefit of all em-
ployees.

20.2 KPI’s shall be identified and initiated by the Company
on the basis of ability to influence cost savings to the benefit
of the Company thereby providing such savings to be shared
50/50 between the Company and the employees. Savings shall
be a product of overall achievement and non-performing KPI’s
will have a negative effect upon achieving KPI’s. There shall
be no minimum or maximum saving requirement and 100%
of achieved savings shall be shared.

20.3 The ‘Christmas Bonus’ shall be paid to all employees
employed at close of business year end 2000, or as soon as
practicable thereafter as agreed by the Consultative Commit-
tee. Employees on disciplinary notice of employment
termination shall not participate. Distribution shall be by way
of equal proportion of available funds pro-rata with length of
service throughout 2000.

20.4 It is desirable that KPI’s shall be—
20.4.1 Measurable
20.4.2 Achievable



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.2526

20.4.3 Influenced predominantly by employee action
20.4.4 Isolated from external influences

and it is required that the Consultative Committee provide
input from the shopfloor with regard to the factors influenc-
ing the success of KPI achievements.

20.5 This Clause shall be subject to clause 26 and 26.1 of
this Agreement.

21.—INCOME PROTECTION
The Company will provide Income Protection Insurance for

all non-probationary employees covered by this Agreement.
The Protection shall be similar to the plan in place under the
1999 Carrier—apac EBA and based on a 14 day waiting pe-
riod. Cover shall be for injury and sickness only and shall not
extend to Workers Compensation “top-up”. The Company’s
obligation in the Clause shall be limited to necessary disclo-
sure and payment of premiums representing approximately
1% of gross pay of employees insured. Conditions of insur-
ance shall be as per the provider’s policy. Leave during the
period for which a claim under the Insurance plan is pending
or being paid shall be called “Income Protection Leave”.

Employees shall make all reasonable attempts to maintain a
minimum of 10 working days sick leave to cover the “waiting
period”. Meaningful dialogue will take place between the
Company and employees that are not seen to be making at-
tempts to embrace the practice of preserving sick leave to
accommodate the waiting period.

An employee on Income Protection Leave shall be consid-
ered as being on unpaid Sick Leave and will accrue sick leave
entitlements as per the Award.

On all visits to a doctor for which sick leave is to be claimed,
the employee shall discuss with the doctor the Company policy
of alternative work duties which may be appropriate. The
Company shall make reasonable attempt to accommodate the
Doctors written advice with respect to alternative duties.

This Clause shall be subject to Clause 26 and 26.2 of this
Agreement.

22.—NO EXTRA CLAIMS
It is a term of the Agreement that all parties bound by this

Agreement will not pursue any extra claims, Awards or over
Award for the life of this Agreement, including increases aris-
ing from Award variations or decisions of the commission other
than increases that are consistent with the terms of the Agree-
ment.

23.—NOT TO BE USED AS A PRECEDENT
This Agreement shall not be used in any manner whatso-

ever to obtain similar arrangements or benefits in any other
plant or enterprise.

24.—CONTINUOUS IMPROVEMENT
The Company, its employees and the Union(s) covered by

this Agreement are committed to searching for areas where
improvements can be made and implementing such improve-
ments as part of this Agreement.

25.—RESOLVING QUESTIONS, DISPUTES AND
PROBLEMS

25.1 The procedure contained in clause 34.—Avoidance of
Industrial Disputes of the Metal Trades (General) Award 1966
shall be used for settling all questions, disputes and problems
arising under this agreement.

26.—LIVING DOCUMENT
26.1 KPI’s shall be reviewed constantly throughout the life

of this Agreement and the JCC shall meet on a monthly basis
as a minimum requirement of ascertaining the success or po-
tential of KPI’s to achieve their intent.

26.2 Unplanned absence shall be reviewed throughout the
life of this Agreement and the JCC shall meet on a monthly
basis as a minimum requirement of ascertaining the success
or potential success for Income Protection Insurance to re-
duce unplanned absence.

The benefits of Clauses 20 and 21 of this Agreement shall
be considered on an ongoing basis. Benefits achieved or per-
ceived shall be the stimulus for the continued inclusion of
these Clauses into this Agreement in the case of Clause 20,
beyond December 2000 and Clause 21, from month to month.

27.—REDUNDANCY
A redundancy package shall be as per Clause 32a of the

Metal Trades Award with the following variation. Severance
pay shall commence at 2 weeks pay at the completion of 9
months service and progress to 8 weeks for 4 or more year’s
service. However, employees whose service is terminated by
way of Redundancy within 2 months of each full year of serv-
ice shall be entitled to payment on a pro-rata basis to the
payment that would ordinarily apply at the completion of the
full year and such calculation shall be in monthly increments
with payment rounded to whole days as per Appendix E.

e.g. (a) 11 months = 2 weeks plus 2/3 of 2 weeks
(b) 1 year, 9 months = 4 weeks

1 year, 10 months = 4 weeks (+ 1/3 of 2 weeks)

28.—AWARD PRESERVATION
The parties recognise that the Award be read as it stands as

of 1 March 2000. The Award being the Metal Trades (Gen-
eral) Award.

29.—SAFETY FOOTWEAR/GLASSES
A boot allowance of $75.00 per annum shall be made to all

employees that are bound by this Agreement. The require-
ment shall be in line with the Company safety policy.

The maximum issue of prescription glasses shall be 1 per
annum unless medical evidence requires more frequent issue.

30.—SHOP STEWARD TRAINING
Paid Shop Steward Training shall be permitted at a total of

8 days per annum to be shared as appropriate between all Stew-
ards. The permitting of Shop Stewards to attend training shall
be as agreed by the Company and may be extended by the
Company as operational requirements permit.

31.—FIRST AID ALLOWANCE
31.1 An allowance of $10.00 per week shall be paid to all

First Aid Providers nominated as such throughout the Enter-
prise and subject to the Provider being in possession of a
current First Aid Certificate as issued by an appropriate au-
thority. Providers failing to renew their certificate shall cease
to be recognized as Providers from the time at which their
certificate expires. Reinstatement as Providers shall be sub-
ject to a) the acquisition of a current certificate and b) selection
as per 31.2 of this Agreement.

31.2 In the event that the position of Provider be available
as a consequence of a) termination of employment of a cur-
rent provider or b) failure of a current Provider to possess a
current certificate, elections shall be held to select an eligible
Provider.

31.3 A ratio of approximately 1 provider per 25 employees
shall be established and maintained as far as is practicable to
provide strategic local assistance. Should relocation of an
employee have the potential to destabilise the provider/em-
ployee ratio by way of location, such influence shall form
part of relocation consideration. A provider may temporarily
or permanently forfeit provider status as a result of reloca-
tion.

33.—SIGNATORIES
..............(Signed)..................
Signed for and on behalf of
Carrier-apac Western Region
Dated the 27th day of March 2000.

..............(Signed)..................
Signed for and on behalf of
The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Australian
branch.
Dated the 5th day of April 2000.

..............(Signed)..................
Signed for and on behalf of
The Communication, Electrical, Electronic, Energy Infor-
mation, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, Western
Australia.
Dated the 3rd day of April 2000.
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SKAR (SKILLS ACQUISITION RECOGNITION) 2000 EBA APPENDIX A

SKILL LEVEL WAGE RATE - $HR/WEEK
To equal 3% increase over 1999

ADULT ENTRY* INDUCTION

OPERATIONAL REQUIREMENTS POSITIVE EMPLOYMENT
PROGRESS

SHEETMETAL ASSEMBLY ELECTRICAL STORES OTHER

1 12.97/493.00
1, 4, 5, 10, 11, 12, 14, 15

12, 16, 17, 19, 20, 21, 23,
24, 26, 29, 30, 34, 39, 43

28, 29, 30

13.38/508.58

2 13.79/524.15
2, 3, 6, 9,

48
or

8 x level 1

18, 22, 25, 35, 37, 38, 40,

41, 48 or

14 x level 1

31 48, 52, 53 48, 55

14.20/539.59

3
14.59/554.49

7, 8 27, 36, 47, 49, 54 32, 47 56 51

15.21/577.92

4 15.75/598.41
13, 44 42, 44, 45, 46 33, 46, 50

5 16.42/623.95
TECHNICIAN CLASS

MANUFACTURING SKILLS STREAM

Weekly pay rates are actual.  Hourly pay rates are rounded as indicative. Level 4 rate inclusive of Electrical licence allowance (where appropriate)

1+

2+

3+
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2000 APPENDIX A (PART II)

SKILLS LEVEL LEGEND
1 Filter Fab
2 Tig Weld
3 Mig Weld
4 Spot Welding
5 Guillotine Operator
6 Turret Press Operator
7 Turrett Press Programmer
8 S/M Folding
9 Powder Painter

10 Paintline-Testing
11 Hook On/Off
12 Panel Inspection
13 Tool Setter
14 Press Operator
15 Blower Shell Fab
16 Cabinet Assy.
17 Refrig. Assy
18 Braze Weld
19 Insulation Cut/Glue
20 Insulation Drws
21 Glue Equip Maint—Min
22 Glue Equip Maint—Maj
23 Ins Installer
24 Final Blow Assy
25 Cab. Wiring
26 Vac Pump Operation
27 A’Gramkow Operation
28 S/Board Ducting
29 Loom Prep
30 Pin & Crimp
31 S/Board—Std
32 S/Board—Opt.
33 Switchboard Testing
34 Pipe Cut and Debur
35 Pipe Bend—Cnc
36 Pipe Bend—Prog C.n.c.
37 Pipebend-manual Bending Machine
38 Design Pipework
39 Expanding/Flaring
40 Pipe Form Assy (Pipe Shop)
41 Coil Prep/Design/Mod.
42 Commissioning
43 Pack & Wrap
44 S/Metal (T/Man)
45 Refrig (T/Man)
46 Elect. (T/Man)
47 Restrict. Elect. Lic.
48 Forklift Driver—Cert.

49 Ozone Protection Accred.
50 Switchboard Design
51 Spray Paint
52 Storeman/Picker
53 Storeman—Computer
54 Accredited Pipefitter (Eg. NBB09) Wholly Engaged

in Pipefitting or Teaching.
55 Container Loader
56 Stores Supervisor

APPENDIX B

TIME CLOCK SIREN EXPLANATION
Time Day Day Afternoon Action

Shfit Shift Shift
Mon/ Overtime Mon

Fri Thurs

06:28 � Reminder. Proceed to
work area.

06:30 � Commence work.
09:10 � Commence smoko.
09:24 � Reminder. Proceed to

work area.
09:26 � Commence work
Noon � Meal break.
12:23 � Reminder. Proceed to

work area.
12:25 � Commence work.
15:26 � Commence shut-

down.
15:30 � Finish of shift.
15:30 � Commence smoko.
15:30 � Commence work.
15:38 � Reminder. Proceed to

work area.
15:40 � Commence work.
17:30 � Finish of overtime.
18:30 � Meal break.
18:53 � Reminder. Proceed to

work area.
18:55 � Commence work.
21:00 � Commence smoko.
21:10 � Reminder. Proceed to

work area.
21:12 � Commence work.
01:26 � Commence tool pack-

ing.
01:30 � Finish of shift.

Protocol —
1. Move to your place of work directly following the

reminder siren.
2. Be ready to begin work when the next siren sounds.
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                                                                                          2000 EBA CALENDAR

                                                       (Subject to change as circumstances dictate)

January February March April
Sun 2 9 16 23 30 6 13 20 27 5 12 19 26 30 2 9 16 23
Mon 3 10 17 24 31 7 14 21 28 6 13 20 27 3 10 17 24
Tue 4* 11 18 25 1 8 15 22 29 7 14 21 28 4 11 18 25
Wed 5 12 19 26 2 9 16 23 1 8 15 22 29 5 12 19 26
Thu 6 13 20 27 3 10 17 24 2 9 16 23 30 6 13 20 27
Fri 7 14 21 28 4 11 18 25 3 10 17 24 31 7 14 21 28
Sat 1 8 15 22 29 5 12 19 26 4 11 18 25 1 8 15 22 29

May June July August
Sun 7 14 21 28 4 11 18 25 30 2 9 16 23 6 13 20 27
Mon 1 8 15 22 29 5 12 19 26 31 3 10 17 24 7 14 21 28
Tue 2 9 16 23 30 6* 13 20 27 4 11 18 25 1 8 15 22 29
Wed 3 10 17 24 31 7 14 21 28 5 12 19 26 2 9 16 23 30
Thu 4 11 18 25 1 8 15 22 29 6 13 20 27 3 10 17 24 31
Fri 5 12 19 26 2 9 16 23 30 7 14 21 28 4 11 18 25
Sat 6 13 20 27 3 10 17 24 1 8 15 22 29 5 12 19 26

September October November December
Sun 3 10 17 24 1 8 15 22 29 5 12 19 26 31 3 10 17 24
Mon 4 11 18 25 2 9 16 23 30 6 13 20 27 4 11 18 25
Tue 5 12 19 26 3 10 17 24 31 7 14 21 28 5 12 19 26
Wed 6 13 20 27 4 11 18 25 1 8 15 22 29 6 13 20 27
Thu 7 14 21 28 5 12 19 26 2 9 16 23 30 7 14 21 28
Fri 1 8 15 22 29 6 13 20 27 3 10 17 24 1 8 15 22 29
Sat 2 9 16 23 30 7 14 21 28 4 11 18 25 2 9 16 23 30

PUBLIC HOLIDAY
RDO’S
CHRISTMAS SHUTDOWN
MID YEAR SHUT DOWN
RDO TAKEN IN LIEU OF 20th DECEMBER 1999

* RDO TAKEN WHERE MONDAY RDO FALLS ON PUBLIC HOLIDAY

APPENDIX C

January 2001
Sun 7 14 21 28
Mon 1 8 15 22 29
Tue 2* 9 16 23 30
Wed 3 10 17 24 31
Thur 4 11 18 25
Fri 5 12 19 26
Sat 6 13 20 27
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APPENDIX D

Redundancy Provisions
Period of Service Amount of Pay

Years Months Weeks Days
— 8 nil Nil
— 9 2 —
— 10 2 3
— 11 3 2
1 — 4 —
1 10 4 3
1 11 5 2
2 - 6 —
2 10 6 1
2 11 6 3
3 - 7 —
3 10 7 1
3 11 7 3

4 and over 8

APPENDIX E

KEY PRODUCTIVITY INDICATORS

POTENTIAL

Commodity

Scrap Steel

Scrap Copper

Steel Processed Parts

Scrap Coils

Sick Leave

Quality DOA

Efficiency

Consumables Clothing

Eyewear

Total Savings

Number of Employees

$/person
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CEILCORP/BLPPU COLLECTIVE AGREEMENT
2000.

AG 126 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers

and

Ceilcorp Pty Ltd.

AG 126 of 2000.

Ceilcorp/BLPPU Collective Agreement 2000.

COMMISSIONER S J KENNER.

2 June 2000.

Order.
HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Ceilcorp/BLPPU Collective Agreement 2000
filed in the Commission on 8 May 2000 in the terms of
the following schedule be and is hereby registered as an
industrial agreement.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This agreement shall be known as the Ceilcorp/BLPPU

Collective Agreement 2000.

2.—ARRANGEMENT
CLAUSE NO.

Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
All In Payments 14
Pyramid Sub-Contracting 15
Dispute Settlement Procedure 16
Safety Dispute Resolution 17
Apprentices 18
Training and Related Matters 19
Drug & Alcohol, Safety & Rehabilitation

Program 20
Clothing & Safety Footwear 21
Income Protection 22
Accident Pay 23
Union Membership 24
Y2K 25
Power Tool Allowance 26
Company Based Incentive Scheme 27
Signatories to the Agreement 28
Appendix A—Drug & Alcohol, Safety and

Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Ceilcorp Pty Ltd (here-

inafter referred to as “the company”), the Western Australian
Builders’ Labourers, Painters and Plasterers Union of Work-
ers (hereinafter referred to as “the union”) and all employees
of the company eligible to be members of the union.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work of build-
ings or other structures of any kind whatsoever.

This agreement shall apply in Western Australia only. There
is approximately one employee covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after November 25th 1999 and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previous 1 November 1 November 1 November
EBA Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Plaster, Fixer 17.82 18.71 19.65 20.63
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15
Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67

3. In addition to the rates prescribed by 7(2) above, an al-
lowance of $1.00 per hour all purpose shall apply to all projects.
This allowance will be in lieu of the Structural Frame Allow-
ance.

4. (a) A further allowance of $1.50 per hour for hours worked,
shall be paid to employees required to handle or install tiled
containing mineral fibres. It shall be a requirement of this
agreement that the employees in receipt of this allowance wear
the appropriate personal protective equipment and have been
trained in the proper fitting, use and maintenance of that equip-
ment.

(b) All of the Provisions of 4(a) above will be reviewed prior
to the expiry of this agreement and such review shall include
complete re-appraisal of the need to wear personal protective
equipment. No allowance is payable if personal equipment is
not required.

5. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

6. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

7. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will
be the official figure released by the ABS for the preceding
year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)
 8. (a) It is recognised that there is an important role for

labourers in this industry and it is agreed that they will be
utilised in the industry.
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(b) Tradespeople may handle materials and gear within a
reasonable vicinity of their work area.

(c) No fixed ratios are established by this agreement as the
number of labourers will be determined on an as needs basis
on the site. Where there is any disruption in relation to this
sub clause the matter shall be processed in accordance with
the general principles and procedures specified in clause 16.

9. It is recognised that there is an important role for appren-
tices in this industry and it is agreed that they will be utilised
in the industry.

The number of apprentices will be determined on an “as
needs” basis on each site. Where there is a disputation in rela-
tion to this sub-clause the matter shall be resolved in
accordance with clause 16 of this agreement.

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase the contributions on behalf of

each employee into the Western Australian Construction In-
dustry Redundancy Fund to the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

(e) Employees shall have the option of converting to a
cash payment all sick leave entitlements over 5 days.
Payment shall be made on the last pay period prior
to the Christmas closedown.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
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perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

� referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

� referred to a disputes board for determination; or
� referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will

arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—APPRENTICES
New apprentices employed after the signing of this agree-

ment shall receive the full travel allowance rates as outlined in
clause 12 Fares and Travelling Allowance.

Apprentices will receive pro-rata site allowances as identi-
fied in Appendix B – Site Allowance.

Existing Apprentices shall have the above rates phased in as
agreed between the parties.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.2534

(c) 1 bluey jacket for each employee employed during
the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

� 31 December 1999
� 28 February 2000
� 31 December 2000
� 28 February 2001

26.—POWER TOOL ALLOWANCE
In addition to the award “tool allowance” an additional pay-

ment of $0.85 per hour worked on site will be paid to all
employees who provide the tools listed below. This amount is
to be adjusted on the 31st October 2002 in line with annual
CPI movements. The Company will facilitate the purchase of
any tools requested. Employees purchasing tools from the
Company shall re-imburse the Company for the cost of the
tools at the rate of $0.85 per hour worked, until the full amount
owed is paid. In addition, the Company shall re-imburse the
full cost of tools lost or stolen, and the cost of tagging all
tools, and the cost of storage and security of tools used is to
remain the responsibility of the employer in line with Clause
33 of the Award.

The parties agree that any change to the current Award tool
allowance, excluding CPI increases will be discussed with a
view to absorption within this additional payment.

The tools to be provided include—
Fixing Tools
1 Bevel Square
1 Bolt cutters
1 calculator
1 caulking gun
1 chalkline
1 cold chisel
1 cordless electric screw gun
1 electric drill (12mm)
1 electric drop saw
2 electric extension leads
1 electric mitre saw
1 electric screw gun
1 flat bastard file
1 hacksaw

1 hammer
1 hammer drill (12mm Ramset Bit)
1 hand saw
1 hole saw set
1 key hole saw
1 ladder (1.8m)
1 mechanical hacksaw
1 nail bag
1 nail punch
1 pair pliers
1 pair scissors (large)
1 pair tin snips
4 pairs “C” clamps
4 pairs multigrips
6 pairs spring clips
1 paper pad
1 pencil
1 plumb bob
1 pop riveter
1 power box (4 points)
1 rod bender
1 screw driver (flat head)
1 screw driver (Phillips Head)
1 set square
1 smooth file
2 spanners
1 spirit level (1.2m)
1 Stanley knife
1 string line
1 stud crimper
1 surform
1 tape (20m)
1 tape (7m)
1 water level (20m)
Flushing Tools
1 broad knife (50mm)
1 broad knife (100mm)
1 broad knife (150mm)
3 buckets
1 caulking gun
1 curved trowel (200mm)
1 curved trowel (275mm)
1 electric drill
1 electric extension lead
1 flat trowel (280mm)
1 hacksaw
1 hammer
1 hand saw
1 internal tool—large
1 internal tool—small
1 ladder (1.8m)
1 metre box
1 mixer bit
1 nail bag
1 nail punch
1 paint brush (75mm)
1 pair tin snips
1 power box
1 sanding block
1 screw driver (flat head)
1 screw driver (Phillips Head)
1 screw gun
1 small tool
1 spirit level (1.2m)
1 sponge
1 Stanley knife
1 staple gun
1 surform
1 tape (7m)

27.—COMPANY BASED INCENTIVE SCHEME
Individual companies may negotiate company specific in-

centive scheme which will form an appendix to this agreement.
These incentive schemes must ensure that the award provides
the base safety net and that all workers in the site have the
opportunity to share in the proposed scheme.

Once negotiated bonus based incentive schemes will be sub-
mitted to the Union prior to its implementation for confirmation
that the relevant requirements have been satisfied.
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28.—SIGNATORIES
BLPPU
............................................................
Date: 4/5/00
The Company:
...........................................................
 SIGNATURE
Date: 1/5/2000
Company Seal
............................................................
PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value  Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05
The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as
defined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
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Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

— Disputes Procedures
— Occupational Health and Safety Procedures
— Demarcation Procedures
— First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

CELTIC SCAFFOLDING/BLPPU COLLECTIVE
AGREEMENT 2000.

AG 123 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers

and

Mazini Pty Ltd t/a Celtic Scaffolding.

AG 123 of 2000.

Celtic Scaffolding/
BLPPU Collective Agreement 2000.

COMMISSIONER S J KENNER.

2 June 2000.

Order.
HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Celtic Scaffolding/BLPPU Collective Agree-
ment 2000 filed in the Commission on 8 May 2000 in the
terms of the following schedule be and is hereby regis-
tered as an industrial agreement.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This agreement shall be known as the Celtic Scaffolding/

BLPPU Collective Agreement 2000.

2.—ARRANGEMENT
CLAUSE NO.

Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
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CLAUSE NO.
Pyramid Sub-Contracting 14
Dispute Settlement Procedure 15
Safety Dispute Resolution 16
Training and Related Matters 17
Drug & Alcohol, Safety & Rehabilitation

Program 18
Clothing & Safety Footwear 19
Income Protection 20
Accident Pay 21
Union Membership 22
Y2K 23
Signatories to the Agreement 24
Appendix A—Drug & Alcohol, Safety and

Rehabilitation
Appendix B—Labour Levels for Scaffolding

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Mazini Pty Ltd trading

as Celtic Scaffolding (hereinafter referred to as “the com-
pany”), the Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers (hereinafter referred to as
“the union”) and all employees of the company eligible to be
members of the union.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work.

This agreement shall apply in Western Australia only. There
are approximately four employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after the date of signing and shall
remain in force for 2 years.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2.    (a)  (i) Wage Rates (per hour at ordinary time) – all

work in the CBD and West Perth as defined,
and all work where the union’s Commercial
Construction Agreement applies and/or all
work with a principal contract of $6 million
or more.

Previous 1 November 1 November 1 November
EBA Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Scaffolder 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67

 (ii) In addition, the following allowance of $5.25
per hour will be paid to all employees for work
carried out. This allowance is “all purpose”
and shall be included as part of the ordinary
rate.

(b) (i) Wage rates (per hour at ordinary time) – all
work not covered by part a or where the prin-
cipal contract is greater than $520,000 of this
clause.

Previous 1 November 1 November 1 November
EBA Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Scaffolder 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67

(ii) In addition, an allowance of $3.00 per hour
will be paid to all employees for work carred
out. This allowances is “all purpose” and shall
be included as part of the ordinary rate.

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

4. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)
6. In addition to the hourly rates a Tool Allowance of 20

cents per hour worked is to be applied.

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase the contributions on behalf of

each employee into the Western Australian Construction In-
dustry Redundancy Fund to the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
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operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will take
precedence over this agreement for the duration of the project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,

sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

15.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

� referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

� referred to a disputes board for determination; or
� referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

16.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.
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(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

17.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

18.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

19.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

20.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties.

21.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

22.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

23.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

� 31 December 1999
� 28 February 2000
� 31 December 2000
� 28 February 2001

24.—SIGNATORIES
BLPPU
............................................................
Date: 8/5/2000

The Company:
............................................................
SIGNATURE
............................................................
Date: 6/5/2000
 Company

Seal
T. J. ASHTON
PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.

b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.
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c)There will be no payment of lost time to a person unable
to work in a safe manner.

d) If this happens 3 times the worker shall be given a writ-
ten warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be trans-
ferred/dismissed the next time he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay

while attending treatment.
4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B
Labour Levels for Scaffolding
This appendix sets out parameters for labour levels on scaf-

folding work, however it has been an understanding between
the parties that a common sense approach in keeping with
practical and safe working conditions forms the basis of this
Agreement.

1. Steel Scaffolding
Scaffolding work of a substantial nature erected over 4 me-

tres high in accordance with Division 7 of the Occupational
Safety and Health Regulations and Australian Standard 1576
shall where that scaffolding is to be erected at one time be the
work of at least 3 workers.

Scaffolding that will ultimately be erected over 4 metres
high, however is built in stages can be erected up to 4 metres
by a two person team one of which shall be a licensed
scaffolder.

Notwithstanding the abovementioned agreements and due
to the variation of circumstances applicable in scaffolding work
such as towers, scaffolding over uneven sites, etc, there will
be consultation between the Licensed Scaffolder and the Em-
ployer on labour levels in line with practical and safe working
conditions is an understanding between the parties to this
agreement.

2. Aluminium Mobiles
There shall not be a requirement for 3 person gangs up to a

height of 9.2 metres on Aluminium Mobiles unless deemed
necessary by the employer.

CITY OF STIRLING (BUILDING MAINTENANCE
SECTION) ENTERPRISE AGREEMENT.

AG 118 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

City of Stirling (Council)

and

The Construction, Mining, Energy Timberyards,
Sawmills and Woodworkers Union of Australia,

Western Australian Branch.

AG 118 of 2000.

Dyno Industries (WA) Pty Ltd (DIWA).

Enterprise Bargaining Agreement 1999.

COMMISSIONER S J KENNER.

1 June 2000.

Order.
HAVING heard Ms C Natta on behalf of the applicant and Mr
N Hodgson on behalf of the respondent and by consent the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

(1) THAT the City of Stirling (Building Maintenance
Section) Enterprise Agreement filed in the Commis-
sion on 20 April 2000 in the terms of the following
schedule be and is hereby registered as an industrial
agreement.

(2) THAT the City of Stirling (Building Maintenance
Section) Enterprise Agreement No. AG 156 of 1996
be and is hereby cancelled.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This Agreement will be known at the City of Stirling (Build-

ing Maintenance Section) Enterprise Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Parties Bound
4. Duration
5. Relationship with Award
6. Aims and Objectives
7. Best Practices
8. Acceptance of New Technology
9. Reduction in Workplace Injury

10. Payment of Wages
11. Wage Increase
12. Dispute Settlement Procedure
13. Employment Security
14. Consultative Committee
15. Hours of Duty
16. Public Holidays
17. Competitiveness
18. No extra claims
19. Review all positions as they become vacant
20. Employees covered by Agreement
21. Certification

3.—AREA AND PARTIES BOUND
This Agreement shall apply to and be binding upon the City

of Stirling (Council) and all persons employed who are mem-
bers of or who are eligible to be members the Construction,
Mining, Energy, Timberyards, Sawmills and Woodworkers’
Union of Australia (WA Branch), the Western Australian Build-
ers’ Labourers, Painter and Plasterers Union of Workers, the
Plumbers and Gasfitters Employees Union of Australia (West-
ern Australian Branch) Industrial Union of Workers hereinafter
referred to as the “Unions”.
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4.—DURATION
This Agreement shall commence from the date of Certifica-

tion of the document and remain in force until 1 November
2000.

It is agreed between the parties that prior to any initiatives
being taken to renew or replace this Agreement, discussion
will commence three months before the expiry date of this
Agreement, to determine proposed terms and conditions for
future Agreements.

5.—RELATIONSHIP TO EXISTING AWARDS
This Agreement shall be read and interpreted wholly in con-

junction with the Building Trades General Award 1968
provided that where there is any inconsistency, the terms of
the Agreement shall prevail to the extent of any such incon-
sistency.

6.—AIMS AND OBJECTIVES
To provide a frame work on which the Council and the Build-

ing Maintenance employees can build an ongoing relationship
which—

• Facilitates the continuous improvement to systems
of work and provides the highest quality services
both to the Community and our internal customers.

• Encompasses the following functions, with a focus
on competitiveness and best practice—

— Planned Preventive Maintenance
— Building/Repairs Maintenance
— Graffiti Eradication
— Multi Skilled Workforce
— Improved Customer Service

• Promotes job satisfaction by enabling employees to
gain and utilise a broaderrange of skills and access
to relevant and applicable training programmes.

• Achieves improved communication and genuine con-
sultation in the workplace.

• Promotes security through improving the overall
competitiveness of the Department by allowing
greater flexibility, embraces workplace reform par-
ticularly in respect to team work, flexibility and
competitiveness.

7.—BEST PRACTICE
The parties agree that Best Practice is the means of identi-

fying and achieving superior performance. It is a
comprehensive, integrated and co-operative approach to the
continuous improvement of all facets of an organisation’s
operation. Best practices are not fixed, restricted to an exami-
nation of costs, but do include quality and timeliness of
delivery.

The Consultative Committee is to support development of a
Best Practice program based on the following principles—

• understanding and measuring customers’ needs
• continuous improvement
• multi-skilled workforce
• equal employment opportunity
• flexible workforce with a commitment to change
• employee involvement and empowerment
• reduction in wastage
• quality of service

The parties agree that national or other Best Practice should
be jointly identified and adopted for measuring the improve-
ment and efficiency of all Council functions.

The benefits may be classified according to the Common-
wealth Government Benchmarking Guide for Local
Government.

8.—ACCEPTANCES OF NEW TECHNOLOGY
The parties agree that it is essential that they all need to be

involved in updating knowledge at a rapid rate and accept
new technology and the consequential improvements in work
practices.

9.—ACHIEVE REAL REDUCTIONS IN WORKPLACE
INJURIES AND ACCIDENTS

Reductions in workplace injury and accidents will be
achieved by both Employer and Employees giving attention
to the following—

• regular safety review of work methods and situa-
tions

• identification of all safety hazards in the workplace
• following safe working procedures
• setting targets and a real commitment to safety pro-

grammes and safe work practices.

10.—PAYMENTOFWAGES
(a) This agreement provides an “Annualised Salary”.
(b) All permanent allowances and penalties will be incorpo-

rated in the Annualised Salary.
(c) The wages will be paid on a fortnightly basis.
(d) The parties agree that no extra claim for wage increases

will be made during the life of this agreement.

11.—WAGEINCREASE
1. Not withstanding date of certification $3.50 per week to

be applied to the annualised salary backdated to 1 July 1999.
2. Not withstanding date of certification 3% increase or $18

per week whichever is greater to be applied to the annualised
salary backdated to 1 July 1999.

12.—DISPUTES SETTLEMENT PROCEDURE
If a question, dispute or difficulty arises then this procedure

shall apply.
(1) A procedure for the avoidance of industrial disputes shall

apply in establishments covered by this Agreement.
The objective of the procedure shall be to promote the reso-

lution of disputes by measures based on consultation,
co-operation and discussion; to reduce the level of industrial
confrontation; and to avoid interruption to the performance
of work and the consequential loss of production and wages.

It is acknowledged that in some companies or sectors of the
industry, disputes avoidance/settlement procedures are either
now in place or in the process of being negotiated and it may
be the desire of the immediate parties concerned to pursue
those mutually agreed procedures.

(2) In other cases, the following principles shall apply—
(a) Depending on the issues involved, the size and func-

tion of the plant or enterprise and the union
membership of the employees concerned, a proce-
dure involving up to four stages of discussions shall
apply. These are—

(i) discussions between the employee/s con-
cerned (and shop steward if requested) and the
immediate supervisors;

(ii) discussions involving the employee/s con-
cerned, the shop steward and the employer
representatives;

(iii) discussions involving representatives from the
state branch of the union(s) concerned and the
employer representatives;

(iv) discussions involving senior union officials
(state secretary) and the senior management
representative(s);

(v) there shall be an opportunity for any party to
raise the issue to a higher stage.

(b) There shall be a commitment by the parties to achieve
adherence to this procedure. This should be facili-
tated by the earliest possible advice by one party to
the other of any issue or problem which may give
rise to a grievance or dispute.

(c) Throughout all stages of the procedure all relevant
facts shall be clearly identified and recorded.

(d) Sensible time limits shall be allowed for the com-
pletion of the various stages of the discussions. At
least seven days should be allowed for all stages of
the discussions to be finalised.

(e) Emphasis shall be placed on a negotiated settlement.
However, if the negotiation process is exhausted
without the dispute being resolved, the parties shall
jointly or individually refer the matter to the
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Western Australian Industrial Relations Commission
for assistance in resolving the dispute.

(f) In order to allow for the peaceful resolution of griev-
ances the parties shall be committed to avoid
stoppages of work, lockouts or any other bans or
limitation on the performance of work while the pro-
cedures of negotiation and conciliation are being
followed.

(g) The employer shall ensure that all practices applied
during the operation of the procedure are in accord-
ance with safe working practices and consistent with
established custom and practices at the workplace.

13.—EMPLOYMENT SECURITY
The parties are committed to enhance the quality and secu-

rity of employment for the City of Stirling employees. These
can be achieved through the ongoing implementation of agreed
structural efficiency processes, together with the philosophies
and initiatives detailed in this Agreement.

The parties are further committed to broadening the train-
ing and career development opportunities for all employees
and the relevant nationally accredited competency plans to
complement job redesign where it has been agreed between
the parties.

No forced retrenchments will occur during the life of this
Agreement. Where an unavoidable loss of jobs occurs, it will
be managed through natural attrition, retraining and redeploy-
ment.

Redeployment/Retraining
In the event an employee does not wish to accept redeploy-

ment then redundancy shall apply in accordance with the
Redundancy Package clause.

Where an employee agrees to redeployment every effort shall
be made to provide other employment opportunities within
the scope of the employee’s skills and abilities and employ-
er’s objectives within the City of Stirling.

In the event that an employee is redeployed to a position within
the Council that is of a lower level of salary than the salary paid
to the employee, then the employee shall have his/her salary
maintained for a period of two (2) year after which the employ-
ees salary will be adjusted to that of the new position.

The employer shall provide a redeployed employee with
competency based training to enable the employee to acquire
the necessary skills and competencies to carry out the func-
tions of his/her position.

Redundancy Package
Period of continuous Service Severance Pay
1 year or less 3 weeks
1 year or more 3 weeks per year on a pro rata

basis for every year of service
up to a maximum of 52 weeks

50 years of age or more Additional 8 weeks

Weeks pay means the ordinary rate of pay for the employee
concerned.

Provided that the severance payment shall not exceed the
amount which the employee would have earned if employ-
ment with the employer had proceeded to the employee’s
normal retirement date.

The above package shall be additional to all other entitle-
ments owing to the employee.

14.—CONSULTATIVE COMMITTEE
To facilitate the progression of the Enterprise Agreement a

Committee, to be known as the Consultative Committee, will be
formed. The Committee will comprise of an equal number of
Management and the workforce. The employees representatives
will be selected by a vote of all Building Trades employees.

(a) The Committee is to ensure that all processes are
within the Western Australian Industrial Relations
Commission’s principles with emphasis that the
agreement does not involve a reduction in ordinary
time earnings or departure from Commission stand-
ards of hours of work, annual leave with pay or long
service leave with pay. The Committee shall
additionally take on the tasks assigned to it by this
Agreement.

(b) The Committee may call on external resources to
provide information and advice on matters under
consideration, however, where invited parties attend
meetings they will have no voting rights.

(c) Meetings by the Consultative Committee shall be
held as required.

15.—HOURS OF DUTY
The ordinary hours of duty for the Building Maintenance

Section shall be worked between 7.15 am and 3.45 pm (Mon-
day to Friday inclusive) with a 30 minute break for lunch
between 11.30 am to 1.00 pm. An earlier start of 6.30 am will
be worked during this agreement from 1 October to 31 March.

The early start period will remain in place for the life of this
agreement. Variations to the start and finish times may be
agreed between the employer and the employee.

The hours of duty will total 152 hours within a work cycle
not exceeding twenty eight consecutive days. The average
monthly work cycle will remain as is currently in operation.

16.—PUBLIC HOLIDAYS
The following days shall be regarded as holidays and shall

be observed without deduction of pay. The days observed as
New Years Day, Australia Day, Good Friday, Easter Monday,
Anzac Day, Labour Day, State Foundation Day, Union Picnic
Day, Queens Birthday, Christmas Day and Boxing Day.

17.—COMPETITIVENESS
Employees affected by the competitive tendering process

and their Union shall be consulted prior to Council determin-
ing which, if any, services are to be opened to the competitive
tendering process.

The need to be competitive in the market place is acknowl-
edged by both management and employees.

The determination of competitiveness will be established
by the processes of best practices.

The parties agree that the utilisation of combined expertise
will provide the most efficient and effective delivery of serv-
ice. This involves co-operation between all sections of the
workforce with regard to all items identified in this agree-
ment.

The parties also agree that, if required, any method of deter-
mination of competitiveness shall not have any detrimental
effects on employees or the quality and equity of customer
service and shall be established by method which will com-
plement this agreement.

In-house bids will not be excluded from the tendering proc-
ess. The Consultative Committee will view the proposed
in-house tender prior to it being submitted to Council.

18.—NO EXTRA CLAIMS
It is a term of this Agreement that the union undertakes, not

to pursue any extra claims or over-award payments for the
term of this Agreement. This includes no claims for National
State Wages decisions.

19.—REVIEW ALL POSITIONS AS THEY BECOME
VACANT

A review will take place of the currency or relevance of all
positions as they become vacant.

Such a review will provide the flexibility to restructure the
team or work unit in the light of changing circumstances eg.
increasing work demand, adoption of improved technology,
staff re-scheduling to enable multiskilling etc.

20.—EMPLOYEES COVERED BY AGREEMENT
This Agreement shall apply to and affect approximately up

to 12 employees in the Building Maintenance Seclion of the
City of Stirling.

21.—CERTIFICATION
THE COMMON SEAL of the CITY OF STIRLING was

hereunto affixed by Authority of a resolution of the Council
in the presence of—

Sgd_____________________
Mayor
Sgd_____________________
Chief Executive Officer
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Sgs______________________________________________
ON BEHALF OF THE Construction, Mining, Energy, Tim-

beryards, Sawmills and Woodworkers’ Union of Australia
(Western Australian) Branch

Sgd______________________________________________
ON BEHALF OF THE Western Australian Builders Labour-

ers Painters, Plasterers Union of Workers
Sgd______________________________________________
ON BEHALF OF THE Plumbers and Gasfitters Employees

Union of Australia (Western Australian Branch) Industrial
Union of Workers.

Dated:

BUILDING TRADES ANNUALISED WAGE RATES
Current $3.50 plus 3% or $18

Carpenter < 1year $537.16 14.13579 $558.66 14.70157
1 year $553.07 14.55443 $574.57 15.12026
2 year $558.31- 14.69402 $579.81 15.25815
3 year $563.68 14.83362 $585.18 15.39947
5 year $568.98 14.97321 $590.48 15.53894
7 year $579.59 15.25239 $601.09 15.81815

Plumber < 1 year $573.81 15.10024 $595.31 15.66605
1 year $589.72 15.51901 $611.22 16.08473
2 year $595.03 15.65860 $616.53 16.22447
3 year $600.3,! 15.79842 $621.96 16.36736
5 year $605.64 15.93779 $627.41 16.51078
7 year $616.25 16.21711 $638.34 16.79842

Builders < 1 year $483.32 12.71895 $504.82 13.28473
Labourer 1 year $499.23 13.13757 $520.73 13.70342

2 year $504.54 13.27737 $526.04 13.84315
3 year $509.84 13.41676 $531.34 13.98263
5 year $515.14 13.55635 $536.64 14.12210
7 year $525.75 13.83553 $547.25 14.40131

Lead Hand/ < 1 year $578.47 15.22280 $599.97 15.78868
Carpenter 1 year $594.38 15.64157 $615.88 16.20736

2 year $599.69 15.78132 $621.29 16.34973
3 year $604.99 15.92076 $626.74 16.49315
5 year $610.30 16.06053 $632.21 16.63710
7 year $620.90 16.33954 $643.13 16.92447

Painter < 1 year $523.16 13.76741 $544.66 14.33315
1 year $539.07 14.18605 $560.57 14.75184
2 year $544.38 14.32578 $565.88 14.89157
3 year $549.68 14.46537 $571.18 15.03105
5 year $554.98 14.60474 $576.48 15.17052
7 year $565.59 14.88395 $587.09 15.44973

Note: The $3.50 represents payment for productivity im-
provements achieved since the expiry of the previous Enterprise
Bargaining Agreement.

C&L CEILINGS/BLPPU COLLECTIVE
AGREEMENT 2000.

AG 122 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers

and

C & L Ceilings Pty Ltd.

AG 122 of 2000.

C&L Ceilings/
BLPPU Collective Agreement 2000.

COMMISSIONER S J KENNER.
2 June 2000.

Order.
HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the C&L Ceilings/BLPPU Collective Agreement
2000 filed in the Commission on 8 May 2000 in the terms
of the following schedule be and is hereby registered as
an industrial agreement.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This agreement shall be known as the C&L Ceilings/BLPPU

Collective Agreement 2000.

2.—ARRANGEMENT
CLAUSE NO.

Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
All In Payments 14
Pyramid Sub-Contracting 15
Dispute Settlement Procedure 16
Safety Dispute Resolution 17
Apprentices 18
Training and Related Matters 19
Drug & Alcohol, Safety & Rehabilitation

Program 20
Clothing & Safety Footwear 21
Income Protection 22
Accident Pay 23
Union Membership 24
Y2K 25
Power Tool Allowance 26
Signatories to the Agreement 27
Appendix A—Drug & Alcohol, Safety and

Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on C&L Ceilings Pty Ltd

(hereinafter referred to as “the company”), the Western Aus-
tralian Builders’ Labourers, Painters and Plasterers Union of
Workers (hereinafter referred to as “the union”) and all em-
ployees of the company eligible to be members of the union.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work of build-
ings or other structures of any kind whatsoever.

This agreement shall apply in Western Australia only. There
are approximately 16 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2.  In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after November 25th 1999 and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previous 25 November 1 November 1 November
EBA Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Plaster, Fixer 17.82 18.71 19.65 20.63
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
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Previous 25 November 1 November 1 November
EBA Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15
Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67

3. In addition to the rates prescribed by 7(2) above, an al-
lowance of $1.00 per hour all purpose shall apply to all projects.
This allowance will be in lieu of the Structural Frame Allow-
ance.

4. (a) A further allowance of $1.50 per hour for hours worked,
shall be paid to employees required to handle or install tiled con-
taining mineral fibres. It shall be a requirement of this agreement
that the employees in receipt of this allowance wear the appro-
priate personal protective equipment and have been trained in
the proper fitting, use and maintenance of that equipment.

(b) All of the Provisions of 4(a) above will be reviewed prior
to the expiry of this agreement and such review shall include
complete re-appraisal of the need to wear personal protective
equipment. No allowance is payable if personal equipment is
not required.

5. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

6. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

7. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)
 8. (a) It is recognised that there is an important role for

labourers in this industry and it is agreed that they will be
utilised in the industry.

(b) Tradespeople may handle materials and gear within a
reasonable vicinity of their work area.

(c) No fixed ratios are established by this agreement as the
number of labourers will be determined on an as needs basis
on the site. Where there is any disruption in relation to this
sub clause the matter shall be processed in accordance with
the general principles and procedures specified in clause 16.

9. It is recognised that there is an important role for appren-
tices in this industry and it is agreed that they will be utilised
in the industry.

The number of apprentices will be determined on an “as
needs” basis on each site. Where there is a disputation in rela-
tion to this sub-clause the matter shall be resolved in
accordance with clause 16 of this agreement.

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase the contributions on behalf of

each employee into the Western Australian Construction In-
dustry Redundancy Fund to the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.
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2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

� referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

� referred to a disputes board for determination; or
� referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—APPRENTICES
New apprentices employed after the signing of this agree-

ment shall receive the full travel allowance rates as outlined in
clause 12 Fares and Travelling Allowance.

Apprentices will receive pro-rata site allowances as identi-
fied in Appendix B—Site Allowance.

Existing Apprentices shall have the above rates phased in as
agreed between the parties.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
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Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any

accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

� 31 December 1999
� 28 February 2000
� 31 December 2000
� 28 February 2001

26.—POWER TOOL ALLOWANCE
In addition to the award “tool allowance” an additional pay-

ment of $0.85 per hour worked on site will be paid to all
employees who provide the tools listed below. This amount is
to be adjusted on the 31st October 2002 in line with annual
CPI movements. The Company will facilitate the purchase of
any tools requested. Employees purchasing tools from the
Company shall re-imburse the Company for the cost of the
tools at the rate of $0.85 per hour worked, until the full amount
owed is paid. In addition, the Company shall re-imburse the
full cost of tools lost or stolen, and the cost of tagging all
tools, and the cost of storage and security of tools used is to
remain the responsibility of the employer in line with Clause
33 of the Award.

The parties agree that any change to the current Award tool
allowance, excluding CPI increases will be discussed with a
view to absorption within this additional payment.

The tools to be provided include—
Fixing Tools
1 Bevel Square
1 Bolt cutters
1 calculator
1 caulking gun
1 chalkline
1 cold chisel
1 cordless electric screw gun
1 electric drill (12mm)
1 electric drop saw
2 electric extension leads
1 electric mitre saw
1 electric screw gun
1 flat bastard file
1 hacksaw
1 hammer
1 hammer drill (12mm Ramset Bit)
1 hand saw
1 hole saw set
1 key hole saw
1 ladder (1.8m)
1 mechanical hacksaw
1 nail bag
1 nail punch
1 pair pliers
1 pair scissors (large)
1 pair tin snips
4 pairs “C” clamps
4 pairs multigrips
6 pairs spring clips
1 paper pad
1 pencil
1 plumb bob
1 pop riveter
1 power box (4 points)
1 rod bender
1 screw driver (flat head)
1 screw driver (Phillips Head)
1 set square
1 smooth file
2 spanners
1 spirit level (1.2m)
1 Stanley knife
1 string line
1 stud crimper
1 surform
1 tape (20m)
1 tape (7m)
1 water level (20m)
Flushing Tools
1 broad knife (50mm)
1 broad knife (100mm)
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1 broad knife (150mm)
3 buckets
1 caulking gun
1 curved trowel (200mm)
1 curved trowel (275mm)
1 electric drill
1 electric extension lead
1 flat trowel (280mm)
1 hacksaw
1 hammer
1 hand saw
1 internal tool—large
1 internal tool—small
1 ladder (1.8m)
1 metre box
1 mixer bit
1 nail bag
1 nail punch
1 paint brush (75mm)
1 pair tin snips
1 power box
1 sanding block
1 screw driver (flat head)
1 screw driver (Phillips Head)
1 screw gun
1 small tool
1 spirit level (1.2m)
1 sponge
1 Stanley knife
1 staple gun
1 surform
1 tape (7m)

27.—SIGNATORIES
BLPPU
............................................................
Date: 4/5/2000
The Company:
............................................................
SIGNATURE
Date: 20/4/2000
 Company

Seal
GARY LEACH
PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.

b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

c) There will be no payment of lost time to a person unable
to work in a safe manner.

d) If this happens 3 times the worker shall be given a writ-
ten warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be trans-
ferred/dismissed the next time he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.

• Must undertake and continue with the recommended
treatment to maintain the protection of this program.

• Will be entitled to sick leave or leave without pay
while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05
The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
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site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as de-
fined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

— Disputes Procedures
— Occupational Health and Safety Procedures
— Demarcation Procedures
— First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

DRIL CON/BLPPU COLLECTIVE
AGREEMENT 2000.

No. AG 98 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers

and

Lawrence Charles Hooker and Fleur Emilie Hooker
t/a Drilcon.

AG 98 of 2000.

Dril Con/BLPPU Collective Agreement 2000.

COMMISSIONER S J KENNER.

19 May 2000.
Order.

HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Dril Con/BLPPU Collective Agreement 2000
filed in the Commission on 30 March 2000 in the terms
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of the following schedule be and is hereby registered as
an industrial agreement.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

———

1.—TITLE
This agreement shall be known as the Dril Con/BLPPU

Collective Agreement 2000.

2.—ARRANGEMENT
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Clothing & Safety Footwear 21
Income Protection 22
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Y2K 25
Signatories to the Agreement 26
Appendix A—Drug & Alcohol, Safety and Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Lawrence Charles

Hooker and Fluer Emilie Hooker trading as Drilcon (herein-
after referred to as “the company”), and the Western Australian
Builders’ Labourers, Painters and Plasterers Union of Work-
ers (hereinafter referred to as “the union”) and all employees
of the company eligible to be members of the union.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work.

This agreement shall apply in Western Australia only. There
is approximately one employee covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after November 1st 1999 and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previous 1 November 1 November 1 November
EBA Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Labourer Group 1 17.15 18.01 18.91 19.86

3. Employees covered by this Agreement will be paid as
Group 1 Builders Labourers. This Agreement provides for
increases in the hourly rate resulting in the wage rates that
appear in clause 7(2) of this agreement.

In addition to the rates prescribed in clause 7(2), employees
will be paid an all-purpose allowance of $1.00 per hour, in
lieu of Structural Frame Allowance.

4. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

5. This agreement provides for a site allowance of $2.35 or
higher as provided under Appendix B—Site Allowance.

6. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
In addition to the current payment, the company shall in-

crease the contributions on behalf of each employee into the
Western Australian Construction Industry Redundancy Fund
to the following sums on a weekly basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.
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9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
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workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.

2. In all instances, the following procedure shall be observed.
3. A uniformly high standard of amenities and facilities such

as ablution blocks, change rooms, crib sheds, etc. shall be
provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.

5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when cal-
culating floor space.

7. Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.

10. Where less than 20 persons are employed on site, Regu-
lation 3.20—Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed
washable laminated or vinyl surface, and seating for the tak-
ing of meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16. A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.

25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in re-

spect to all employees—
Employees Toilets Urinals
1—5 1 Nil
6—10 1 1
11—20 2 2
21—35 3 4
36—50 4 6
51—75 5 7
76—100 6 8

NB. For each additional 20 persons or part thereof up to
200 persons or part thereof up to 200 persons, one additional
urinal and one additional toilet is required. For each addi-
tional 35 persons or part thereof in excess of 200 persons, one
additional urinal and one additional toilet is required. If a slab
urinal is provided, each 600mm shall be regarded as one uri-
nal.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.
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The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties.

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Union.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001

26.—SIGNATORIES
BLPPU
............................................................
Signature
Date: / /

The Company:
............................................................
Signature
Date: / / Common Seal
............................................................
PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.

(b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

(c) There will be no payment of lost time to a person unable
to work in a safe manner.

(d) If this happens 3 times the worker shall be given a writ-
ten warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be trans-
ferred/dismissed the next time he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay

while attending treatment.

4.—IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.
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4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value  Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05
The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O. but not
including the C.B.D. or West Perth (as defined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean the
value of all tendered work which falls under the scope of the
principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each

year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.
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18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

DYNO INDUSTRIES (WA) PTY LTD (DIWA)
ENTERPRISE BARGAINING AGREEMENT 1999.

No. AG 85 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Dyno Industries (WA) Pty Ltd

and

The Forest Products, Furnishing and Allied Industries
Industrial Union of Workers, Western Australian Branch.

AG 85 of 2000.

Dyno Industries (WA) Pty Ltd (DIWA)
Enterprise Bargaining Agreement 1999.

COMMISSIONER S J KENNER.

1 June 2000.

Order.
HAVING heard Ms S Foy on behalf of the applicant and Mr T
Daley on behalf of the respondent and by consent the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Dyno Industries (WA) Pty Ltd (DIWA) En-
terprise Bargaining Agreement 1999 filed in the
Commission on 15 March 2000 in the terms of the fol-
lowing schedule be and is hereby registered as an
industrial agreement.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

———

1.—TITLE
Dyno Industries (WA) Pty Ltd (DIWA) Enterprise Bargain-

ing Agreement 1999.

2.—ARRANGEMENT
1. TITLE
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4. DATE AND PERIOD OF OPERATION
5. NO EXTRA CLAIMS
6. RELATIONSHIP TO PARENT AWARD
7. VISION AND OBJECTIVES
8. REMUNERATION
9. GRIEVANCE AND DISPUTES PROCEDURE

10. FAMILY LEAVE
11. BEREAVEMENT LEAVE
12. SECURITY OF EMPLOYMENT
13. REVIEW OF AGREEMENT
14. QUALITY ASSURANCE
15. CONTINUOUS IMPROVEMENT
16. TRAINING
17. SAFETY EQUIPMENT AND CLOTHING
18. HOURS OF WORK
19. ANNUAL LEAVE
20. LONG SERVICE LEAVE
21. CASHING OUT OF LEAVE
22. SIGNATORIES TO THE AGREEMENT

3.—APPLICATION AND PARTIES BOUND
3.1 This agreement shall be binding on—

* DIWA (the Company)
* The Forests Products, Furnishing and Allied Indus-

tries Industrial Union of Workers WA.
* All employees who are engaged under the terms of

the Particleboard Industry Award No 10 of 1978 and
the Metal Trades (General) Award 1966.

3.2 The parties will oppose any applications by other par-
ties to be joined to this agreement.

4.—DATE AND PERIOD OF OPERATION
This agreement shall come into effect from the first pay

period commencing on or after the date this agreement is rati-
fied by the Western Australian Industrial Relations
Commission (WAIRC) and shall remain in operation until 30
September, 2001.

5.—NO EXTRA CLAIMS
The parties agree that the Wage Case decisions occurring

during the life of this agreement will not be made available to
the employees covered by this agreement and that no extra
claim or claims will be made.

6.—RELATIONSHIP TO PARENT AWARD
This agreement shall be read and interpreted wholly in con-

junction with those awards specified in Clause 3.
APPLICATION AND PARTIES BOUND and the Dyno In-
dustries (WA) Pty Ltd Enterprise Agreements (1993, 1994 and
1997) provided that, where there is any inconsistency, this
agreement shall take precedence.

7.—VISION AND OBJECTIVES
VISION
It is DIWA’s vision to be valued by its customers as a reli-

able consistent supplier of products manufactured to agreed
specification.

To fulfil this vision all parties must commit to—
* maintain and develop the existing AS/NZS ISO 9001

quality management system
* participate fully in the DIWA Team Based Continu-

ous Improvement programme and the Goal
Achievement and Development System arising as a
consequence of the Company’s vision and values,
recognising personal abilities and extent of avail-
able time

* facilitate and undertake training focused at achiev-
ing the Company’s vision and values.

OBJECTIVES
The objectives of this agreement are to facilitate and com-

mit the parties to—
* creating a culture on the site that is outwardly fo-

cused to providing excellence in meeting customer
requirements and inwardly focused to providing a
consultative, rewarding and productive environment
within the plant

* ensuring the plant becomes a more productive and
efficient operation and thereby maintains its posi-
tion as a viable and competitive organisation that is
striving to be a centre of excellence enhancing em-
ployees’ skills and providing the employees with
more varied and fulfilling jobs

* ensuring the plant continues to operate with due re-
gard to the health, safety and environmental well
being of those internal and external to the organisa-
tion.

8.—REMUNERATION
8.1 In addition to the specific commitments provided for in

this clause the increases provided for hereunder are in recog-
nition of the commitment by the parties to all matters provided
for in this agreement—

8.1.1 October 1999
A wage increase of 4% effective from the first pay
period commencing on or after October 1, 1999 and
payable following ratification of this agreement by
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the WAIRC. This payment is in recognition of con-
tinuing commitment by all parties to the key DIWA
goal focus areas and measures contained in Attach-
ment B.

8.1.2 October 2000
A wage increase of 3% effective from the first pay
period commencing on or after October 1, 2000. This
payment is in recognition of—

* continuing commitment by all parties to the
processes as outlined in this agreement

* evaluation of the level of achievement on the
initial goals contained in Attachment B

* development, agreement and commitment to
suitable goals for the remaining 12 month
period of the agreement.

8.2 It is understood that all wage increases will be rec-
ommended by the DIWA Enterprise Consultative
Committee. The system used to asses participation
and achievement will be reported in the Enterprise
Consultative Committee’s Annual Report.

8.3 The increases provided for in clause 0.1 shall be
additional to the ordinary hourly rate of pay payable
prior to the signing of this agreement. All other in-
creases will be cumulative on this ordinary hourly
rate. However, the increases provided for in this
clause shall not be applicable to allowances or flat
weekly payments not included in the ordinary hourly
rate.

9.—GRIEVANCE AND DISPUTES PROCEDURE
Any grievance, industrial dispute or matter likely to create a

dispute shall be dealt with in the following manner.
9.1 The employee will attempt to resolve the matter with

their direct supervisor.
9.2 If the matter is not resolved by 9.1, the accredited

union representative shall discuss the matter with
the supervisor in charge of the section or sections in
which the grievance, dispute or likely dispute ex-
ists.

9.3 If the grievance, dispute or likely dispute is not re-
solved at this level, the union representative shall
consult with the company manager or nominated
company representative.

9.4 If the grievance, dispute or likely dispute is not re-
solved by 0, the company representatives will meet
with the appropriate union official, the union repre-
sentative and any other representatives agreed by the
parties in an endeavour to resolve the grievance, dis-
pute or likely dispute. The parties agree that, where
possible the preceding steps should be finalised
within five (5) working days.

9.5 If the grievance, dispute or likely dispute is not re-
solved in accordance with these procedures, either
party may refer the matter to the West Australian
Industrial Relations Commission.

9.6 Without prejudice to either party, and, except where
a bona fide health and safety issue is involved, work
shall continue while matters in dispute are being dealt
with in accordance with these procedures.

10.—FAMILY LEAVE
To assist employees with family responsibilities the parties

agree to the following family leave provisions—
10.1 Full time and part time employees shall be entitled

to utilise up to 5 days (non cumulative) of accrued
annual or sick leave per annum to provide short term
assistance to ill members of their immediate family,
provided—

10.2 Notice is given by the employee to their supervisor /
manager so that ordinary operations are not adversely
affected.

10.3 Satisfactory evidence of illness is provided.
10.4 The employee has the responsibility for the care of

the family member concerned.
10.5 The family member is either—

(a) A member of the employee’s household, or

(b) A member of the employee’s family (as de-
fined in the Sex Discrimination Act 1984).

11.—BEREAVEMENT LEAVE
11.1 On the death of a spouse or de facto spouse, a child or

step-child, a parent or step-parent, sibling or any other person
who, immediately before that person’s death lived with the
employee as a member of the employee’s family, the employee
is entitled to paid bereavement leave of ordinary time earn-
ings of up to 2 days.

11.2 Where an employee is required for support, or to at-
tend a funeral or memorial service, for an extended family
member or a close associate, DIWA will provide up to 2 days
coverage provided reasonable notice is given. This leave can
be taken as unpaid or annual leave.

11.3 Proof can be required of the death and the association
of the employee to the deceased.

11.4 In the case of the death of an associate of DIWA, an
appropriate person to represent the company at a funeral or
memorial service will be nominated by mutual consent with
the General Manager. This representation will not involve a
loss of ordinary time earnings for the person so nominated.

12.—SECURITY OF EMPLOYMENT
The company is committed to providing security of employ-

ment but market forces may at any time result in the need to
reduce employee numbers.

Any decision by the Company to reduce the number of
employees bound by this agreement will be discussed with
Employees and the Union prior to terminations taking place.

13.—REVIEW OF AGREEMENT
The parties agree to review this agreement no later than six

(6) weeks prior to the date of expiry of this agreement, 30
September 2001.

14.—QUALITY ASSURANCE
The Company is committed to a successful system of Qual-

ity Assurance procedures. The Company believes, and the
parties agree, that the continuing development and mainte-
nance of the AS/NZS ISO 9001 quality management system
is fundamental to the capacity of the enterprise to maintain
sales of its products.

The parties commit to further developing, supporting and
promoting the systems that are in place.

15.—CONTINUOUS IMPROVEMENT
The parties agree that the application of Continuous Im-

provement techniques is a fundamental concept to achieve and
maintain greater competitiveness and thereby ensure that the
plant operates at targeted levels of efficiency or better.

The Company will commit resources to facilitate a Con-
tinuous Improvement programme. In addition, all parties
commit to fostering a Continuous Improvement culture on
site.

16.—TRAINING
It is the Company’s intention to focus on training that is

directed at improving the competitive advantage of the Com-
pany and the skills of its employees.

16.1 It is also understood by the parties that training of
personnel will assist in maintaining a safe work en-
vironment and is of critical importance to the success
of the operation.

16.2 Further it is agreed that the cost of delivering train-
ing to individuals as part of their skills formation
and career path progression must be kept to a mini-
mum. This is to ensure that the availability of training
is sufficient to satisfy both the Company’s needs and
individual expectations of career path progressions.

16.3 Therefore it is agreed that the implementation and
planning of training must be such so as not to ad-
versely affect the plant’s operation or financial
performance. It is agreed that the following be
adopted—

* Training of employees in current tasks. It is
agreed that any person on site may be required
to undertake training in this category as nec-
essary. Payment will be at single time.
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* Training to increase skills and career path ad-
vancement where this is considered necessary
for the business. Payment will be at single
time.

* Training to increase skills and career path ad-
vancement where this is not considered
necessary for the business. It is agreed that
this training is elective and will be facilitated
by the Company where possible. There will
be no payment in this instance by the Com-
pany.

16.4 The company will endeavour to schedule training
during the ordinary hours of work without loss of
ordinary earnings but may require personnel to at-
tend training sessions at other times. As above, this
training time will be paid at the single time rate.

17.—SAFETY EQUIPMENT AND CLOTHING
The use of appropriate safety equipment, personal protec-

tive equipment and uniforms as may be provided by the
Company is mandatory.

18.—HOURS OF WORK
The parties to this Agreement agree to the following with

respect to scheduling of hours of work.
18.1 Normal hours of work will be scheduled to allow

manning to maximum advantage of the business and
to suit market conditions, whilst not compromising
the quality of life to employees.

18.2 The provision of meal breaks, leave and leisure time
will be managed to meet the employee’s needs and
ensure the ongoing efficient operation of the enter-
prise and with regards to health and safety.

18.3 Normal hours of work are based on the current 12
hour shift roster (average of 38 ordinary hours plus
4 overtime hours per week) for the continuous shift,
or with an average of 7.6 hours per day (38 hours
per week) for day workers, or other such rosters
agreed between the parties.

19.—ANNUAL LEAVE
The parties to this Agreement agree to the following with

respect to annual leave—
19.1 Annual leave and annual maintenance shutdowns

may vary in length and in timing to suit the market
conditions. This may include splitting annual leave
as considered appropriate by the Company to meet
market conditions. Notwithstanding this, the Com-
pany will endeavour to meet individual employee’s
needs and requirements. Any requirement to work
on Christmas Day will be by prior consultation with
employees.

19.2 Except as provided for elsewhere in this Agreement
annual leave entitlements under the award are re-
tained with respect to the accrual of annual leave,
leave loading and other such minimum conditions
available under the award.

19.3 By agreement of the Company and the employee up
to six weeks annual leave may be accrued by em-
ployees. This accrual will be reviewed by the
company before the end of February each year.

19.4 It is agreed by the parties that the taking of Annual
Leave may be varied in length.

19.5 In lieu of the provisions contained in the Particle
Board Industry Award (S.W.L.D.)—Clause 8—An-
nual Leave subclause 2, subclause 6, and subclause
11 and the Metal Trades General Award—Clause 23
Holidays and Annual Leave subclause 3, and
subclause 4,—a worker engaged on a twelve hour
continuous shift roster shall be paid the amount that
would have been paid for the average weekly hours
worked in accordance with the roster cycle, at ordi-
nary time rates plus a loading of 17.5% of that
amount. Payment for Annual leave hours will not
exceed a total of 42 hours x 5 weeks = 210 hours.
Annual leave will be taken in blocks according to
the roster cycle.

20.—LONG SERVICE LEAVE
20.1 The company provides long service leave of thirteen

(13) calendar weeks after ten (10) years continuous service. A
subsequent entitlement to thirteen (13) calendar weeks long
service leave accrues after another continuous ten (10) years
service. Subsequent entitlements to long service leave occur
again after completion of every seven (7) years continuous
service.

20.2 There is no pro rata payment for long service leave
prior to completing ten (10) years continuous service.

20.3 The rate of pay for a full time employee for each week
of long service leave shall be at 38 hours times the ordinary
hourly rate. The ordinary hourly rate does not include any
loadings, penalties or other allowances whatsoever.

21.—CASHING OUT OF LEAVE
21.1 It is the intent of the parties that all employees should

be encouraged to take their normal leave entitlements as time
off.

21.2 Notwithstanding the provisions of clause 19 and sub-
clause 20.1 above, where the employer and the employee agree,
the employee’s leave entitlements may be cashed out as fol-
lows—

• Up to one (1) weeks entitlement for every five (5)
weeks annual leave accrued—

• Up to four (4) weeks entitlement for every thirteen
(13) weeks long service leave accrued.

21.3 An application for the cashing out of annual leave or
long service leave must be made and agreed to in writing.

21.4 Where the employee has cashed out a portion of his/
her leave he/she is not then entitled to have the cashed out
portion as time off at a later date. The cash payment shall be at
the rate the employee would have received had they proceeded
on leave in accordance with this agreement. Such payment is
agreed as being an equivalent benefit in lieu of taking the leave.

22.—SIGNATORIES TO THE AGREEMENT
............(Signed)................. 25/2/2000
On behalf of Dyno Industries (WA) Pty Ltd

............(Signed)................. 24/2/2000
On behalf of the Site Consultative Committee employee
representatives

............(Signed)................. 9/3/2000
On behalf of The Forests Products, Furnishing and Allied
Industries Industrial Union of Workers WA

ATTACHMENT A.

EMPLOYEES BOUND BY THE AGREEMENT
As at November 2nd 1999, this agreement will apply to a

total of 16 employees who are, or are eligible to become mem-
bers of the—

* The Forests Products, Furnishing and Allied Indus-
tries Industrial Union of Workers W.A. (16)

ATTACHMENT B.
Introduction
The basis of this agreement is continuous improvement of

all DIWA operations whilst adhering to high standards of safety
and quality. The areas of focus identified are —

* Safety and Environment
* Customer Satisfaction, and
* Production Efficiency

All DIWA employees have the ability to affect the measures
of this agreement. It is envisaged each category will be
weighted equally.

Safety and Environment
Personnel at DIWA have achieved a high level of environ-

mental responsibility. DIWA is also approaching six years
without a lost time injury. The desired achievement is to con-
tinue operations without an LTI (including site contractors).
It is of the utmost importance that this agreement is achieved
with due regard to site safety and the environment. To ensure
this is kept in focus two measures will be considered.
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Hazard and Incident Reporting
We currently have a good record on this measure, however

we need to be more pro-active in the area of Hazard Report-
ing. All incidents and hazards shall be reported immediately
to management and a measure of non-reported instances is to
be maintained.

Housekeeping
A clean and well maintained site has an important effect on

site safety. The existing housekeeping and monitoring system
has proved very effective to date. The 3 point moving average
as per Chart 1 is to be maintained above the target of 85%.

Customer Satisfaction
Two considerations will be measured with respect to cus-

tomer satisfaction.
Product Delivery
All efforts are to be made to ensure customers are supplied

product conforming to specification and to the agreed deliv-
ery schedule. It is our endeavour to improve our delivery
precision as measured by maintenance of a level below one
customer complaint and zero product concessions per year.

Product Quality
Our customers are increasingly demanding higher levels of

product quality and consistency. We are committed to cus-
tomer service and to demonstrate this we will continuously
improve our batch to batch variation. The measure of quality
parameters is to continue to be monitored for an observable
reduction in product quality variation.

Production Efficiency
Two considerations will be measured with respect to pro-

duction efficiency.
Batch Cycle Time
Measurement of several batch parameters indicate that sav-

ings can be made in batch cycle time. This reduction also results
in a more consistent product quality. An average reduction of
10% on all batches is to be achieved. The products to be moni-
tored are listed in Table 1 showing the current and target cycle
times.

Production Incidents
(An incident causing financial loss which can be avoided).
Production incidents have been reduced significantly over

the recent past and it is desirable to maintain this trend. The 3
point moving average as per Chart 2 is to be maintained above
the target of 10 weeks.

TABLE 1
Batch Cycle Time For Selected Products
Product Current Hours Target Hours
L-192 13.5 12.0
D-326 18.0 16.0
EXP-318 11.0 10.0
D-359 / D-344 12.0 10.8
M-348 12.5 11.2
L-305A 11.5 10.2
HxPAM 9.0 8.0
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FIRE RATED SYSTEMS/BLPPU AND THE CMETU
COLLECTIVE AGREEMENT 2000.

AG 100 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers & Other

and

Fire Rated Systems Pty Ltd.

AG 100 of 2000.

Fire Rated Systems/
BLPPU and the CMETU Collective Agreement 2000.

COMMISSIONER S J KENNER.

19 May 2000.
Order.

HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

(1) THAT the Fire Rated Systems/BLPPU and the
CMETU Collective Agreement 2000 filed in the
Commission on 30 March 2000 in the terms of the
following schedule be and is hereby registered as an
industrial agreement.

(2) THAT the Fire Rated Systems Industrial Agreement
No. AG 176 of 1995 and the Fire Rated Systems
Industrial Agreement No. AG 228 of 1997 be and
are hereby cancelled.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

———

1.—TITLE
This agreement shall be known as the Fire Rated Systems/

BLPPU and the CMETU Collective Agreement 2000.

2.—ARRANGEMENT
Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
All In Payments 14
Pyramid Sub-Contracting 15
Dispute Settlement Procedure 16
Safety Dispute Resolution 17
Amenities 18
Training and Related Matters 19
Drug & Alcohol, Safety & Rehabilitation

Program 20
Clothing & Safety Footwear 21
Income Protection 22
Accident Pay 23
Union Membership 24
Y2K 25
Signatories to the Agreement 26
Appendix A—Drug & Alcohol, Safety and Rehabilitation

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Fire Rated Systems Pty

Limited (hereinafter referred to as “the company”), the West-
ern Australian Builders’ Labourers, Painters and Plasterers
Union of Workers and the Construction Mining Energy Tim-
beryards Sawmills and Woodworkers Union of Australia –
WA Branch (hereinafter referred to as “the unions”) and all

employees of the company eligible to be members of the un-
ions.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work.

This agreement shall apply in Western Australia only. There
are approximately 2 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after November 1st 1999 and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previous 1 November 1 November 1 November
EBA Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67
Plaster, Fixer 17.82 18.71 19.65 20.63
Painter, Glazier 17.42 18.29 19.20 20.16
Signwriter 17.80 18.69 19.62 20.63
Carpenter/Roofer 17.93 18.85 19.79 20.78
Bricklayer 17.75 18.63 19.61 20.59
Refractory Bricklayer 20.38 21.40 22.47 25.59
Stonemason 17.93 18.82 19.76 20.75
Rooftiler 17.62 18.50 19.43 20.40
Marker/Setter Out 18.46 19.38 20.35 21.37
Special Class T 18.69 19.62 20.61 21.64

APPRENTICE RATES
Previous 1 November 1 November 1 November

EBA Rate 1999 2000 2001
Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Plasterer, Fixer
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15
Painter. Glazier
Year 1 (.5/3/5) 7.32 7.68 8.06 8.47
Year 2 (1/3), (1.5/3.5) 9.58 10.06 10.56 11.09
Year 3 (2/3), (2.5/3.5) 13.06 13.72 14.40 15.12
Year 4 (3/3), (3.5/3.5) 15.33 16.10 16.90 17.74
Signwriter
Year 1 (.5/3.5) 7.48 7.85 8.24 8.66
Year 2 (1/3, 1.5/3.5) 9.78 10.28 10.79 11.35
Year 3 (2/3. 2.5/3.5) 13.35 14.02 14.72 15.47
Year 4 (3/3, 3/5/3.5) 15.66 16.45 17.27 18.15
Carpenter/Roofer
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Bricklayer
Year 1 7.46 7.82 8.24 8.65
Year 2 (1/3) 9.76 10.25 10.79 11.32
Year 3 (2/3) 13.31 13.97 14.71 15.44
Year 4 (3/3) 15.62 16.39 17.26 18.12
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Previous 1 November 1 November 1 November
EBA Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Stonemason
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Rooftiler
6 months 10.04 10.54 11.07 11.62
2nd 6 months 11.04 11.59 12.17 12.78
Year 2 12.90 13.55 14.23 14.94
Year 3 15.14 15.90 16.70 17.54

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. This Agreement provides for a site allowance of $3.00
per hour.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
In addition to the current payment, the company shall in-

crease the contributions on behalf of each employee into the
Western Australian Construction Industry Redundancy Fund
by the following sums on a weekly basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2.  It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.
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3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with in
one of the following ways as agreed to between the parties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the

company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.

2. In all instances, the following procedure shall be observed.
3. A uniformly high standard of amenities and facilities such

as ablution blocks, change rooms, crib sheds, etc. shall be
provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.

5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when cal-
culating floor space.

7.  Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.

10. Where less than 20 persons are employed on site, Regu-
lation 3.20—Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).
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12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed
washable laminated or vinyl surface, and seating for the tak-
ing of meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16. A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.

25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in re-

spect to all employees—
Employees Toilets Urinals
1—5 1 Nil
6—10 1 1
11—20 2 2
21—35 3 4
36—50 4 6
51—75 5 7
76—100 6 8

NB. For each additional 20 persons or part thereof up to 200
persons or part thereof up to 200 persons, one additional urinal
and one additional toilet is required. For each additional 35 per-
sons or part thereof in excess of 200 persons, one additional urinal
and one additional toilet is required. If a slab urinal is provided,
each 600mm shall be regarded as one urinal.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties.

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001

 26.—SIGNATORIES
BLPPU
............................................................
Signature
Date: / /
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CMETU
............................................................
Signature
Date: / /

The Company:
............................................................
Signature
Date: / / Common Seal
............................................................
PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.

(b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

(c) There will be no payment of lost time to a person unable
to work in a safe manner.

(d) If this happens 3 times the worker shall be given a writ-
ten warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be trans-
ferred/dismissed the next time he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay

while attending treatment.

4.—IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

GEMSTATE SCAFFOLDING/BLPPU COLLECTIVE
AGREEMENT 2000.

AG 134 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers

and

Gemstate Pty Ltd.

AG 134 of 2000.

Gemstate Scaffolding/
BLPPU Collective Agreement 2000.

COMMISSIONER S J KENNER.

2 June 2000.

Order.
HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

(1) THAT the Gemstate Scaffolding/BLPPU Collective
Agreement 2000 filed in the Commission on 11 May
2000 in the terms of the following schedule be and
is hereby registered as an industrial agreement.

(2) THAT the TK Scaffolding Industrial Agreement No
AG 234 of 1998 be and is hereby cancelled.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This agreement shall be known as the Gemstate Scaffold-

ing/BLPPU Collective Agreement 2000.

2.—ARRANGEMENT
CLAUSE NO.

Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
All In Payments 14
Pyramid Sub-Contracting 15
Dispute Settlement Procedure 16
Safety Dispute Resolution 17
Training and Related Matters 18
Drug & Alcohol, Safety & Rehabilitation

Program 19
Clothing & Safety Footwear 20
Income Protection 21
Accident Pay 22
Union Membership 23
Y2K 24
Signatories to the Agreement 25
Appendix A—Drug & Alcohol, Safety and

Rehabilitation

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Gemstate Pty Ltd (here-

inafter referred to as “the company”), the Western Australian
Builders’ Labourers, Painters and Plasterers Union of Work-
ers (hereinafter referred to as “the union”) and all employees
of the company eligible to be members of the union.
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4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work.

This agreement shall apply in Western Australia only. There
are approximately 6 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after the date of signing and shall
remain in force for 2 years.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2.   (a) (i) Wage Rates (per hour at ordinary time)—all

work in the CBD and West Perth as defined,
and all work where the union’s Commercial
Construction Agreement applies and/or all
work with a principal contract of $6 million
or more.

Previous 1 November 1 November 1 November
EBA Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Scaffolder 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67

  (ii) In addition, the following allowance of $5.25
per hour will be paid to all employees for work
carried out. This allowance is “all purpose” and
shall be included as part of the ordinary rate.

(b) (i) Wage rates (per hour at ordinary time) – all
work not covered by part a or where the prin-
cipal contract is greater than $520,000 of this
clause.

Previous 1 November 1 November 1 November
EBA Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Scaffolder 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67

  (ii) In addition, an allowance of $3.00 per hour
will be paid to all employees for work carred
out. This allowances is “all purpose” and shall
be included as part of the ordinary rate. The
allowance is in lieu of Clause 9 – Special Rates
& Provisions of the award, unless otherwise
agreed between the parties. The allowance is
also in lieu of the BTA – CCA site allowance
provisions. However, when the BTA – CCA
site allowance provisions exceed $5.25 per
hour, the higher rates shall apply.

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

4. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)
6. In addition to the hourly rates a Tool Allowance of 20

cents per hour worked is to be applied.

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase the contributions on behalf of

each employee into the Western Australian Construction In-
dustry Redundancy Fund to the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.
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(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

(e) Employees have the option of converting to a cash
payment all sick leave entitlements over 5 days. Pay-
ment shall be made on the last pay period prior to
the Christmas closedown.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed by

Gemstate Pty Ltd and every part thereof throughout Western
Australia until 1st November 2002 except where the company
commences work on a project where a site agreement to which
the union is a party exists that provides for higher rates of pay
and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

� referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

� referred to a disputes board for determination; or
� referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.
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(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

19.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.

(c) 1 bluey jacket for each employee employed during the
period 1 April to 31 October. (One issued per year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

21.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties.

22.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

23.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

24.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

� 31 December 1999
� 28 February 2000
� 31 December 2000
� 28 February 2001

25.—SIGNATORIES
BLPPU
............................................................
Date: 10/5/2000

The Company:
............................................................
SIGNATURE
Date: 20/4/2000
 Company

Seal
PAUL CRUAN
PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.

b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.
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c) There will be no payment of lost time to a person unable
to work in a safe manner.

d) If this happens 3 times the worker shall be given a writ-
ten warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be trans-
ferred/dismissed the next time he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay

while attending treatment.
4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

HOLLYWOOD PRIVATE HOSPITAL (HSOA)
ENTERPRISE AGREEMENT 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Hospital Salaried Officers Association of Western Australia
(Union of Workers)

and

Ramsay Healthcare Australia Pty Ltd
Trading As

Hollywood Private Hospital.
No. AG 22 of 2000.

Hollywood Private Hospital (HSOA)
Enterprise Agreement 2000.

7 April 2000.
Order.

HAVING heard Ms C.L.L. Thomas, as agent on behalf of the
Applicant, and there being no appearance on behalf of the
Respondent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the agreement made between the parties lodged
in the Commission on the 10th day of February 2000 en-
titled the Hollywood Private Hospital (HSOA) Enterprise
Agreement 2000 be registered in the terms of the follow-
ing Schedule as an industrial agreement in replacement
of the Hollywood Private Hospital (HSOA) Enterprise
Agreement 1997 (AG 262/97) which is hereby cancelled.

(Sgd.) G. L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.

1.—TITLE
This agreement shall be known as the Hollywood Private

Hospital (HSOA) Enterprise Agreement 2000 (“the Agree-
ment”).

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties
4. Area and Scope
5. Term
6. Replacement
7. Relationship to Award
8. Family Leave
9. Parental and Adoption Leave

10. Long Service Leave
11. Hours
12. Part Time Employees
13. Temporary Employees
14. Shift Work
15. Casual Employees
16. Superannuation
17. Overtime
18. Redundancy
19. Special Leave with Pay
20. Leave without Pay
21. Protective Clothing and Uniforms
22. Classification and Review Process
23. Motor Vehicle Allowance
24. Bereavement Leave
25. Jury Service
26. Consolidation
27. Number of Employees
28. Signatories

Schedule A Minimum Salaries
Schedule B Classification Review Process

3.—PARTIES
The parties to this agreement shall be Ramsay Healthcare

Australia Pty Ltd ACN 003 184 889 trading as Hollywood
Private Hospital (“the employer”) and the Hospital Salaried
Officers’ Association of Western Australia (Union of Work-
ers) (“the union”).

4.—AREA AND SCOPE
This agreement shall apply to all employees eligible for

membership of the union and employed in the classifications
contained in Schedule A- Salaries by the employer at Holly-
wood Private Hospital and to no other employee or employer.

5.—TERM
The term of this agreement shall be for the period on and

from the date of registration until 31 March 2002.

6.—REPLACEMENT
(1) This agreement replaces and cancels the Hollywood Pri-

vate Hospital (HSOA) Enterprise Agreement 1997 (No. AG
262 of 1997)

(2) Notwithstanding the provisions of Clause 5, this agree-
ment shall continue to operate until it is replaced by a new
agreement.

(3) Provided that the parties may at any time agree to vary
or cancel the Agreement in accordance with the provisions of
the Industrial Relations Act 1979.

(4) Renegotiation of this agreement is to commence no later
than 1 January 2002 with the objective being to have a further
agreement finalised by the expiry of the term of this Agree-
ment.

7.—RELATIONSHIP TO AWARD
This agreement shall be read and interpreted in conjunction

with the Hospital Salaried Officers’ (Private Hospitals) Award
1980 (“ the award”). Where there is inconsistency between
this Agreement and the Award, this Agreement shall prevail to
the extent of any inconsistency.

8.—FAMILY LEAVE.
(1) This clause operates in conjunction with Clause 17 –

Sick Leave of the Award.

Use of Sick Leave
(2) An employee with responsibilities in relation to either

members of their immediate family or members of their house-
hold who need their care and support shall be entitled to use
up to five days in any one anniversary year of their accrued
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sick leave entitlements to provide care and support for such
persons when they are ill. Provided that the employee must
have accrued sufficient sick leave entitlement for them to have
access to a minimum of ten days for their own illness or in-
jury in their current year of employment.

(3) The employee shall, if required, establish by production
of a medical certificate the illness of the person concerned.

(4) The entitlement to use sick leave in accordance with this
clause is subject to —

(a) the employee being responsible for the care of the
person concerned; and

(b) the person concerned being either—
(i) a member of the employee’s immediate fam-

ily; or
(ii) a member of the employee’s household.

(5) The term “immediate family” includes—
(a) a spouse (including a former spouse, a de facto

spouse and a former de facto spouse) of the em-
ployee; and

(b) a child (including an adopted child, a stepchild or
an ex nuptial child), parent, grandparent, grandchild
or sibling of an employee or spouse of the employee.

(6) The employee shall, wherever practicable, give the em-
ployer notice prior to the absence of the intention to take leave,
the name of the person requiring care and their relationship to
the employee, the reasons for taking such leave and the esti-
mated length of absence. If it is not practicable for the employee
to give prior notice of absence, the employee shall notify the
employer by telephone of such absence at the first opportu-
nity on the day of the absence.

(7) Annual Leave
(a) Not withstanding the provision of this clause, an em-

ployee may elect, with the consent of the employer, to take
annual leave in single day periods subject to operational re-
quirements.

(b) The employer may agree to defer payment of the annual
leave loading in respect of such leave, until at least 5 consecu-
tive annual leave days are taken.

9.—PARENTAL AND ADOPTION LEAVE
INTERPRETATION
(1) In this Clause—

“adoption”, in relation to a child, is a reference to a child
who—
(a) is not the natural child or the step-child of the em-

ployee or the employee’s spouse;
“continuous service” means service under an unbroken
contract of employment and includes—
(a) any period of parental leave; and
(b) any period of leave or absence authorised by the em-

ployer or this agreement, an employee’s contract of
employment or the Minimum Conditions of Employ-
ment Act, 1993.

“expected date of birth” means the day certified by a medi-
cal practitioner to be the day on which the medical
practitioner expects the employee or the employee’s
spouse, as the case may be, to give birth to a child;
“parental leave” means leave provided for by this clause;
“spouse” includes a de facto spouse.

Entitlement to Parental Leave
(2) (a) Subject to the provisions of this clause, an employee,

other than a casual employee, is entitled to take up
to 52 consecutive weeks of unpaid leave in respect
of—

(b) the birth of a child to the employee or the employ-
ee’s spouse; or

(c) the placement of a child with the employee with a
view to the adoption of the child by the employee.

(3) An employee is not entitled to take parental leave unless
he or she—

(a) has, before the expected date of birth or placement,
completed at least 12 months’ continuous service
with the employer; and

(b) has given the employer at least 10 weeks’ written
notice of his or her intention to take the leave.

Provided that an employee shall not be in breach of these
notice requirements where failure to give notice results from
confinement or adoption occurring earlier than the expected
date.

(4) An employee is not entitled to take parental leave at the
same time as the employee’s spouse but this paragraph does
not apply to one week’s parental leave—

(a) taken by the male parent immediately after birth of
the child; or

(b) taken by the employee and the employee’s spouse
immediately after a child has been placed with them
with a view to their adoption of the child.

(5) The entitlement to parental leave is reduced by any pe-
riod of parental leave taken by the employee’s spouse in
relation to the same child, except the period or one week’s
leave referred to in sub-clause (4).

Maternity Leave to Start 6 Weeks before Birth
(6) A female employee who has given notice of her inten-

tion to take parental leave, other than for an adoption, is to
start the leave 6 weeks before the expected date of birth un-
less in respect of any period closer to the expected date of
birth a medical practitioner has certified that the employee is
fit to work.

Medical Certificate
(7) An employee who has given notice of his or her inten-

tion to take parental leave, other than for adoption, is to provide
to the employer a certificate from a medical practitioner stat-
ing that the employee or the employee’s spouse, as the case
may be, in pregnant and the expected date of birth.

Notice of Spouse’s Parental Leave
(8) (a) An employee who has given notice of his or her in-

tention to take parental leave or who is actually taking parental
leave is to notify the employer of particulars of any period of
parental leave taken or to be taken by the employee’s spouse
in relation to the same child.

(b) Any notice given under sub clause (a) is to be supported
by a statement of information to the satisfaction of the em-
ployer or a statutory declaration by the employee as to the
truth of the particulars notified.

Notice of Parental Leave Details
(9) (a) An employee who has given notice of his or her in-

tention to take parental leave is to give the employer not less
than four weeks written notice of the dates on which the em-
ployee wishes to start and finish the leave.

(b) The period of leave may be varied, by the employee
giving not less than 14 days notice in writing, unless a lesser
period is agreed, provided that the period may be lengthened
once only, save with the agreement of the employer.

(c) An employee shall confirm his/her intention of return-
ing to work by notice in writing to the employer given not
less than 14 days prior to the expiration of the period of pa-
rental leave.

Cancellation of Maternity Leave
(10) (a) Maternity leave, applied for but not commenced,

shall be cancelled when the pregnancy of an employee termi-
nates other than by the birth of a living child.

(b) Where the pregnancy of an employee then on maternity
leave terminates other than by the birth of a living child, it
shall be the right of the employee to resume work at a time
nominated by the employer which shall not exceed four weeks
from the date of notice in writing by the employee to the em-
ployer that she desires to resume work.

Special Parental Leave and Sick Leave
(11) (a) Where the pregnancy of an employee not then on

parental leave terminates after 28 weeks other than by the birth
of a living child then—

(i) she shall be entitled to such period of unpaid leave
(to be known as special parental leave) as a duly
qualified medical practitioner certifies as necessary
before her return to work, or

(ii) for illness other than the normal consequences of
confinement she shall be entitled, either in lieu of or
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in addition to special parental leave, to such paid
leave as to which she is then entitled and which a
duly qualified medical practitioner certifies as nec-
essary before her return to work.

(iii) related to her pregnancy, she may take such paid sick
leave as to which she is entitled and such further
unpaid leave (to be known as special parental leave)
as a fully qualified medical practitioner certifies as
necessary before her return to work, provided that
the aggregate of paid sick leave , special parental
leave and parental leave shall not exceed 52 weeks.

(iv) for the purpose of this clause, parental leave shall
include special parental leave.

Transfer to a Safe Job
(12) Where in the opinion of a duly qualified medical prac-

titioner, illness or risks arising out of the pregnancy or hazards
connected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work,
the employee shall, if the employer deems it practicable, be
transferred to a safe job at the rate and on the conditions at-
taching to that job until the commencement of parental leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to, take leave
for such period as is certified necessary by a fully qualified
medical practitioner. Such leave shall be treated as parental
leave for the purposes of this clause.

Return to Work After Parental Leave
(13) (a) On finishing parental leave for any reason, an em-

ployee is, subject to sub-clause (c) entitled to the position he
or she held immediately before starting parental leave.

(b) If the position referred to in sub-clause (a) is not avail-
able, the employee is entitled to an available position—

(i) for which the employee is qualified; and
(ii) that the employee is capable of performing, most

comparable in status and pay to that of his or her
former position.

(c) Where, immediately before starting parental leave, an
employee was acting in, or performing on a temporary basis
the duties of ,the position referred to in sub clause (a), that
paragraph applies only in respect of the position held by the
employee immediately before taking the acting or temporary
position.

Effect of Parental Leave on Employment
(14) Notwithstanding any Award or other provision to the

contrary, absence on parental leave shall not break the conti-
nuity of service of an employee but shall not be taken into
account in calculating the period of service for any purpose of
the Agreement.

Parental Leave and Other Leave Entitlements
(15) Subject to subclauses (3) (a) and (b), provided the ag-

gregate of leave including leave taken pursuant to this clause
does not exceed 52 weeks—

(a) An employee may, in lieu of or in conjunction with
parental leave, take any annual leave or long service
leave or any part thereof to which she is then entitled.

(b) Subject to the provision of subclause (8) hereof, paid
sick leave or other paid authorised award absences
(excluding annual leave or long service leave), shall
not be available to a worker during his/her absence
on parental leave.

Termination of Employment
(16) (a) An employee on parental leave may terminate his/

her employment at any time during the period of leave by
notice given in accordance with the Award.

(b) The employer shall not terminate the employment of an
employee on the ground of her pregnancy or his/her absence
on parental leave, the otherwise rights of the employer in re-
lation to termination of employment are not hereby affected.

10.—LONG SERVICE LEAVE
The long service leave provisions published in Volume 76

of the Western Australian Gazette at pages 1-4 shall apply to
employees covered by this agreement provided that—

(1) An employee may, by agreement with the employer,
take pro rata long service leave provided that the

employee has completed at least ten years service
immediately prior to taking this leave.

(2) Leave may be taken in weekly multiples. When the
remaining portion of accrued leave entitlement is less
than a week, such portion may be taken in single
days.

(3) Subject to operational needs the employer may—
(a) approve of double the period of leave on half

pay
(b) approve of half the period of leave on double

pay
in lieu of the period of long service leave entitle-
ment on full pay.

(4) An employee with at least seven (7) years service
may be paid out up to two (2) weeks of leave in lieu
of taking the leave. Should the employee resign from
the employ of the hospital prior to completion of ten
(10) years service, the employer may recover such
payment from any final monies due to the employee
on cessation of employment.

(5) Where an employee has completed at least ten (10)
years service the employer may, at the request of the
employee, which request shall be considered on its
merit, be paid out accrued long service leave.

11.—HOURS
(1) The full time ordinary working hours (exclusive of meal

intervals) shall be an average of 38 hours per week to be worked
in not more than eight hours per day Monday to Friday inclu-
sive between the hours of 7am and 6pm. This clause applies
to non shift workers.

(2) Employees working six hours or more per day must be
rostered for a one meal break of not less than one half hour
nor more than one hour. The timing of such meal breaks shall
be subject to operational needs.

(3) Subject to the following, by mutual consent of the em-
ployer and employee, both parties may agree in writing to an
employee working hours outside the spread of ordinary hours
in which case the employer shall not be liable to pay any shift
allowances, including weekend shift allowances, which, but
for such agreement, would be payable.

(a) Such agreement must be at the initiative and for the
convenience of the employee and must not be either
directly or indirectly be reached as a result of any
request, direction or pressure of the employer.

(b) The agreement will clearly set out the hours arrange-
ment to be worked.

(c) Any hours worked, at the request of the employer,
outside the parameters set out in the agreement shall
be deemed to be overtime.

(d) The employee may withdraw from the special ar-
rangements at any time by advising the employer in
writing.

(e) The employer may withdraw agreement for the spe-
cial arrangement at any time by advising the
employee in writing.

(f) Where the arrangement is withdrawn by either party
the employee will revert to the normal working hours
and arrangements for their work area and shall be
paid accordingly.

12.—PART TIME EMPLOYEES
(1) “Part-time employee” means an employee regularly

employed to work less hours than those prescribed for full-
time employees in any weekly period.

(2) A part-time employee shall receive payment for wages,
annual leave, long service leave, sick leave, bereavement leave
and any weekly allowances in the same ratio as ordinary hours
worked relate to full time employees.

(3) A part-time employee may agree to work additional hours
(ie. Unrostered hours worked in conjunction with an existing
shift) or additional shifts. Any additional hours or shifts are to
be paid at ordinary rates unless the total number of hours
worked exceeds the limits prescribed in Clause 11 – Hours.

(4) A part-time employee cannot be required to work addi-
tional hours.
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(5) A part-time employee who opts to work additional hours
within the parameters specified in clause 11 can elect to have
those additional hours paid as follows—

(a) Ordinary rate of pay and accrue all leave entitlements
on additional hours or

(b) Ordinary rate of pay plus casual loading in lieu of
accrual of leave entitlements on additional hours
worked (except long service leave which will ac-
crue on additional hours)

(c) Employees will be required to elect which arrange-
ment shall apply annually during the period of the
agreement. Such election will be maintained for a
period of twelve months.

(d) Nothing in subclause 4 (c ) shall prevent the hospi-
tal from considering requests to change the option
within a twelve months period. Such requests will
be considered on merit and will be determined by
the relevant Director.

13.—TEMPORARY EMPLOYEES
(1) A “temporary employee” means an employee engaged

to perform a specific task or function or for a specified period
until the occurrence of a particular event and for a period of
not less than one month.

(2) A temporary employee shall accrue and be paid all the
benefits prescribed by the Award or agreement for time worked
as if the employee was permanently employed, notwithstand-
ing breaks in employment, and shall be entitled to receive or
give, as the case may be, one week’s notice of termination of
the contract of service and shall either be paid or forfeit, as
the case may be, one week’s pay if the required notice is not
given.

14.—SHIFT WORK
While this clause should be read in conjunction with Clause

25-Shiftwork of the Award the following provisions replace
specific sections of Clause 25 as indicated below.

(1) The following provision replaces Subclause 4 (a) (i)
(a) A shift employee shall be paid the following load-

ing for afternoon or night shift performed on a
Monday to Friday.
15% loading for each hour worked between 6pm
and 6am Monday to Friday inclusive. No shift pen-
alties will be paid for hours worked before 6pm
regardless of commencement time.

(2) The following provision replaces Subclause 11(b)
(a) When a shift employee who is rostered to work their

ordinary hours on Sundays and or public holidays
and who qualifies for up to an additional weeks leave
in accordance with Clause 25-Shiftwork Subclause
10 (a) (i) and (ii) proceeds on annual leave he/she
shall be paid a loading of either 17.5% of his/her
ordinary salary for five weeks or an amount equal to
the shift and weekend penalties the employee would
have received if he/she had not proceeded on annual
leave, whichever amount is greater.
If the shift penalties likely to be earned by the em-
ployee had he/she not proceeded on annual leave
cannot be forecast then the calculation will be based
on the average penalties paid to the employee over
the four weeks immediately preceding the annual
leave.

15.—CASUAL EMPLOYEES
This clause should be read in conjunction with Clause 32

Casual Employees of the Award.
The following provision replaces Subclause (3).

(1) In lieu of entitlements for annual leave, long service
leave, holidays and sick leave prescribed by the
Award and Agreement, a casual employee shall be
paid a loading of 20%.

16.—SUPERANNUATION
(1) The hospital shall contribute on behalf of the employee

in accordance with the requirements of the Superannuation
Guarantee (Administration) Act 1992.

(2) Contributions shall at the option of the employee be paid
into either—

(a) The Private Hospital’s Superannuation Fund, or
(b) such other complying superannuation fund or

scheme nominated in accordance with the provisions
of section 49C of the Industrial Relations Act 1979.

(3) The hospital shall notify the employee that he/she may
nominate a complying fund or scheme. If the employee does
not nominate a fund or scheme, or until such time as he/she
nominates a fund or scheme, superannuation contributions
shall be paid into a fund or scheme nominated by the Hospi-
tal. The Hospital and employee are bound by the employee’s
nominated fund choice unless they agree to a change of fund.
The hospital will not unreasonably refuse a change of fund
request made by the employee.

(4) Contributions into the nominated fund shall be paid
monthly.

(5) Contributions on behalf of an employee in receipt of
payments under the Workers Compensation and Assistance
Act shall continue to be paid for a period of three months.

(6) Salary Packaging
(a) An employee may elect in writing to receive a superan-

nuation benefit in lieu of part of the salary to which he or she
is otherwise entitled under this Agreement.

(b) The salary sacrifice shall remain in force until termi-
nated by mutual agreement or by the hospital or the employee
providing one calendar month’s service.

17.—OVERTIME
This clause should be read in conjunction with clause 13-

Overtime of the Award.
(1) With the exception of Subclause 8(a) and (b), Clause 13

– Overtime of the Award will not apply to those employees
whose total salary is above Level 10 (Schedule A – Minimum
Salaries) of this agreement.

(2) Clause 13 in total will continue to apply to those staff
whose classification is above Level 10 (Schedule A – Mini-
mum Salaries) if that staff member is required to participate
in a regular rostered work arrangement which would but for
this clause incur penalty rates.

(3) Overtime performed on a Monday to Saturday inclusive
shall be paid at the rate of time and one half for the first three
hours and double time thereafter. All overtime performed on
a Sunday shall be paid at the rate of double time.

18.—REDUNDANCY
INTRODUCTION OF CHANGE AND REDUNDANCY
(1) Interpretation
In this Clause—

“employee” does not include an employee engaged on a
casual or temporary basis or on a fixed term contract;
“redundant” means being no longer required by the em-
ployer to continue doing a job because the employer has
decided that the job will not be done by any of its em-
ployees.

For the purposes of this Clause, an action of the employer
has a “significant effect” on an employee if—

(a) there is to be a major change in the composition,
operation or size of, or skills required in, the em-
ployer’s workforce that will affect the employee; or

(b) there is to be elimination or reduction of a job op-
portunity, promotion opportunity or job tenure for
the employee; or

(c) the guaranteed hours of the employee’s work are to
substantially increase or decrease and the employee
considers the change significant; or

(d) the employee is required to be retrained; or
(e) the employee is to be transferred to another job or

work location; or
(f) the employee’s job is to be restructured.
(g) the employee’s income is decreased.

(2) (a) Employee to be Informed
Where the employer has decided to—

(i) take action that is likely to have a significant effect
on an employee; or
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(ii) make an employee redundant;
the employee is entitled to be informed by the employer, as
soon as reasonably practicable after the decision has been
made, of the action or the redundancy, as the case may be.

(b) Discussions to occur
The employer shall thereafter hold discussions with the

employee affected as to—
(i) the likely effects of the action or the redundancy in

respect of the employee; and
(ii) measures that may be taken by the employee or em-

ployer to avoid or minimise a significant effect.
Provided that the employer shall not be required to disclose

confidential information the disclosure of which may seriously
harm the employer’s interests.

(3) Union to be informed
Where the employer has made a definite decision to intro-

duce major changes that are likely to have significant effects
on employees, the employer shall notify and hold discussions
with the union.

(4) Severance Pay
(a) In addition to the prescribed period of notice of this

Agreement, for ordinary termination, an employee whose
employment is terminated on the grounds of redundancy shall
be entitled to the following amount of severance pay in re-
spect of a continuous period of service.

Period of Continuous Service Severance Pay
Less than 1 year Nil
1 year but less than 2 years 1 week
2 years but less than 3 years 3 weeks
3 years but less than 4 years 5 weeks
4 years but less than 5 years 7 weeks
5 years but less than 6 years 9 weeks
Thereafter one weeks additional pay for each additional year

of service
“Weeks Pay” means the ordinary weekly rate of wage for

the employee concerned.
(b) For the purpose of this clause continuity of service shall

not be broken on account of—
(i) any absence from work on account of personal sick-

ness or accident for which an employee is entitled to
claim sick pay as prescribed by this award or on ac-
count of leave lawfully granted by the employer; or

(ii) any absence with reasonable cause, proof whereof
shall be upon the employee; or

(iii) any absence on approved leave without pay.
Provided that in the calculation of continuous service under

this subclause any time in respect of which an employee is
absent from work except time for which an employee is enti-
tled to claim annual leave, sick pay, long service leave and
public holidays as prescribed by this agreement shall not count
as time worked.

(c) Service by the employee with a business which has been
transmitted from one hospital to another and the employee’s
service has been deemed continuous in accordance with
subclause (3) of Clause 2 of the Long Service Leave Provi-
sions published in Volume 66 of the Western Australian
Industrial Gazette at pages 1-4 shall also constitute continu-
ous service for the purpose of this clause.

(5) Employee Leaving During Notice—
An employee whose employment is to be terminated on the

grounds of redundancy may terminate employment during the
period of notice and, if so, shall be entitled to the same ben-
efits and payments under this clause had the employee
remained with the employer until the expiry of such notice.
Provided that in such circumstances the employee shall not
be entitled to payment in lieu of notice.

(6) Alternative Employment—
The employer, in a particular redundancy case, may make

application to the West Australian Industrial Relations Com-
mission to have the general severance pay prescription varied
if the employer obtains acceptable alternative employment for
an employee.

(7) Leave for Job Interviews
(a) An employee who has been given notice that he or she

has been, or will be, made redundant shall during the period

of notice of termination be entitled to be absent from work up
to a maximum of 8 ordinary hours during each week of notice
without deduction of pay for the purpose of being interviewed
for further employment.

(b) An employee who claims to be entitled to paid leave
under paragraph (a) shall, at the request of the employer, be
required to produce reasonable proof of attendance at an in-
terview or the employee shall not receive payment for the time
absent.

(8) Notice to Commonwealth Employment Service or its
replacement

Where a decision has been made to terminate employees in
circumstances of redundancy, the employer shall, subject to
the agreement of the employees concerned, notify the Com-
monwealth Employment Service thereof as soon as possible
giving relevant information including the number and catego-
ries of the employees likely to be affected and the period over
which the terminations are intended to be carried out.

(9) Outplacement Support
The hospital shall provide at their expense professional

outplacement advice.

19.—SPECIAL LEAVE WITH PAY
Applications for Special Leave with Pay will be considered

by the Hospital Executive. Applications will be considered on
merit and must demonstrate a significant relevance and ben-
efit to the operations of the hospital and must not conflict
with operational requirements.

20.—LEAVE WITHOUT PAY
Applications for leave without pay will be approved on merit

and operational requirements and when accrued entitlements
are exhausted.

Special circumstances will be considered on merit.

21.—PROTECTIVE CLOTHING AND UNIFORMS
The following clause replaces Clause 22- Protective Cloth-

ing and Uniforms
(1) Where an employee is required by the employer and

/or the nature of the work requires the wearing of a
uniform such uniform shall be provided by the em-
ployer.

(2) The cost of laundering such uniform or uniforms
shall be met by the employee.

(3) Uniforms remain the property of the hospital and
must be returned to the hospital at the time of resig-
nation or termination.

(4) Uniforms must be maintained and worn in accord-
ance with the Hospital’s Grooming Standards policy.

(5) Employees shall be responsible for the provision of
appropriate clean and safe footwear.

22.—CLASSIFICATION REVIEW PROCESS
Employees who wish to have their classification level re-

viewed should follow the procedure outlined in Classification
Review Process as outlined at Appendix B of this Agreement.

23.—MOTOR VEHICLE ALLOWANCE
This clause is to be read in conjunction with Clause 20 Motor

Vehicle Allowance of the Award.
Not withstanding the provisions of subclause (8) of Clause

20 of the Award, where an employee voluntarily uses their
motor car, as defined in subclause (3) of Clause 20 of the
Award, the employee will be reimbursed all expenses incurred
at the rate set in subclause (8) of the Award for a vehicle of
over 1600cc and up to 2600cc in the Metropolitan Area.

24.—BEREAVEMENT LEAVE
(1) On the death of a spouse or de facto spouse, child or

step – child, parent or parent in law, brother, sister, grand-
child, grandparent or any other person who immediately before
that person’s death lived with the employee as a member of
the employee’s family, the employee is entitled to bereave-
ment leave, without loss of ordinary time earnings, of up to
two (2) days.

(2) Bereavement leave shall at the discretion of the employee
be taken at any time up to and including the two days follow-
ing the day of the funeral.
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(3) Payment for such leave may be subject to the employee
providing proof of the death, satisfactory to the hospital.

(4) Bereavement leave is not to be taken where the employee
is absent on another form of leave or would not otherwise
have been on duty unless the absence has been taken to en-
able the employee to be with a dying relative.

(5) In recognition of the cultural diversity in the workplace,
nothing in this clause will prevent the hospital from consider-
ing requests for two days bereavement leave from staff who
would not otherwise be entitled to such leave under part one
(1) of this clause.

25.—JURY SERVICE
Reimbursement for jury service
(1) An employee required to attend for jury service during

his/her ordinary working hours shall be reimbursed by the
employer an amount equal to the difference between the
amount paid in respect of his/her attendance for such jury
service and the amount of wages.

Notification of jury service
(2) An employee shall notify the employer as soon as possi-

ble of the date upon which he/she is required to attend for
jury service.

Proof of attendance at jury service
(3) The employee shall give the employer documentary proof

of his/her attendance, the duration of such attendance and the
amount received in respect of such jury service.

26.—CONSOLIDATION
The parties agree to consolidate this Agreement and the

Award during the life of this Agreement.

27.—NUMBER OF EMPLOYEES
There are an estimated one hundred and sixty employees

covered by the provisions of this Agreement.

28.—SIGNATORIES
Signed for and on behalf of Hollywood Private Hospital
SIGNED: Kevin Cass-Ryall (signed) DATE 24/1/2000
KEVIN CASS-RYALL, EXECUTIVE DIRECTOR
SIGNED FOR AND ON BEHALF OF  HOSPITAL SALA-

RIED OFFICERS’ ASSOCIATION OF WESTERN
AUSTRALIA (UNION OF WORKERS)

SIGNED: Christopher Panizza (signed) DATE 4-02-2000
CHRISTOPHER PANIZZA, ACTING SECRETARY
(COMMON SEAL)
SIGNED: T. Farrell (signed) DATE 1.02.00
TONI FARRELL, PRESIDENT

SCHEDULE  A
MINIMUM SALARIES
(1) The minimum rates of salaries to be paid to employees

covered by this award shall be set out hereunder.
(2) The salary/wage rates prescribed in this Schedule incor-

porate—
(a) a 2% increase on existing rates with effect from the

first pay period commencing on or after 1 February
2000.

(b) a further increase of 2% with effect from the first
pay period commencing on or after 1 August 2000.

(c) a further and final increase of 2% with effect from
the first pay period commencing on or after 1 July
2001.

(3) Minimum Salaries—
Salary 2% 2% 2%

Per Increase Increase Increase
from first
full pay

February 1 August 1 period in
Annum 2000 2000 July 2001

$ $ $ $
Level 1   1st year of service 22,829 23,286 23,752 24,227

2nd year of service 23,264 23,729 24,204 24,688
3rd year of service 23,709 24,183 24,667 25,160

Level 2   1st year of service 24,068 24,549 25,040 25,540
2nd year of service 24,797 25,293 25,799 26,315
3rd year of service 25,521 26,031 26,552 27,083
4th year of service 26,243 26,768 27,303 27,849

Salary 2% 2% 2%
Per Increase Increase Increase

from first
full pay

February 1 August 1 period in
Annum 2000 2000 July 2001

$ $ $ $
Level 3 26,969 27,508 28,058 28,619

27,694 28,248 28,813 29,389
28,529 29,100 29,682 30,276

Level 4 29,106 29,688 30,282 30,888
29,959 30,558 31,169 31,792

Level 5 30,966 31,585 32,217 32,861
31,750 32,385 33,033 33,694

Level 6 32,574 33,225 33,890 34,568
33,888 34,566 35,257 35,962

Level 7 34,575 35,267 35,972 36,691
35,606 36,318 37,044 37,785

Level 8 36,666 37,399 38,147 38,910
38,172 38,935 39,714 40,508

Level 9 38,956 39,735 40,530 41,341
40,034 40,835 41,651 42,484

Level 10 41,143 41,966 42,805 43,661
42,284 43,130 43,993 44,873

Level 11 44,482 45,372 46,279 47,205
46,114 47,036 47,977 48,937

Level 12 48,432 49,401 50,389 51,397
49,672 50,665 51,678 52,712

Level 13 51,244 52,269 53,314 54,380
Level 14 52,872 53,929 55,008 56,108
Level 15 55,253 56,358 57,485 58,635

57,202 58,346 59,513 60,703
A1 59,632 60,825 62,042 63,283
2 62,056 63,297 64,563 65,854
3 64,455 65,744 67,059 68,400
4 66,878 68,216 69,580 70,972
5 70,957 72,376 73,824 75,300
6 73,911 75,389 76,897 78,435
7 76,869 78,406 79,974 81,573
8 80,211 81,815 83,451 85,120
9 83,758 85,433 87,142 88,885

(a) An employee, who is 21 years of age or older on
appointment to a classification equivalent to Level
1, may be appointed to the minimum rate of pay
based on years of service, not on age.

(b) Annual increments shall be subject to the employ-
ee’s satisfactory performance over the preceding
twelve months.

(c) Any dispute in relation to the payment of an annual
increment shall be referred to the W.A. Industrial
Relations Commission for determination.

(d) Employees who are appointed to Level 1, Level 2,
or Level 3, and are under 21 years of age, salaries
shall be calculated using the following percentages
of the first year of service rate for the Level the em-
ployee is appointed to—

Under 17 years of age 54%
17 years of age 64%
18 years of age 74%
19 years of age 86%
20 years of age 97%

Notwithstanding this provision, the employer can
appoint an employee to the first year of service rate
or higher.

(4) Salaries—Specified Callings and Other Professionals
(a) Employees who are employed in the calling of Medical

Scientist, Scientific Officer, Medical Imagining Technologist,
Dietitian, Occupational Therapist, Physiotherapist, Social
Worker, Speech Pathologist, or any other professional calling
as agreed between the Union and employer, shall be entitled
to Annual Salaries as follows—

(b) Subject to paragraph (d) of this subclause, on appoint-
ment or promotion to the Level 5/10 under this clause—

(i) Employees, who have completed an approved three
academic year tertiary qualification, relevant to their
calling, shall commence at the first year increment.

(ii) Employees, who have completed an approved four aca-
demic year tertiary qualification, relevant to their
calling, shall commence at the second year increment.

(iii) Employees, who have completed an approved Mas-
ters or Ph.D. Degree, relevant to their calling, shall
commence on the third year increment.
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Provided that employees who attain a higher tertiary level
qualification after appointment shall not be entitled to any
advanced progression through the range.

(c) The employer and union shall be responsible for deter-
mining the relevant acceptable qualifications for appointment
for the callings covered by this clause and shall maintain a
manual setting out such qualifications.

(d) The employer, in allocating levels pursuant to subclause
(2) of this clause may determine a commencing salary above
Level 5/10 for a particular calling/s.

(e) Annual increments shall be subject to the employee’s
satisfactory performance over the preceding twelve months.

(f) Any dispute in relation to the payment of an annual in-
crement shall be referred to the W.A. Industrial Relations
Commission for determination.

Salary 2% 2% 2%
Per Increase Increase Increase

from first
full pay

February 1 August 1 period in
Annum 2000 2000 July 2001

$ $ $ $
Level 5/10 30,966 31,585 32,217 32,861

32,574 33,225 33,890 34,568
34,575 35,267 35,972 36,691
36,666 37,399 38,147 38,910
40,034 40,835 41,651 42,484
42,284 43,130 43,993 44,873

Level 11/12 44,482 45,372 46,279 47,205
46,114 47,036 47,977 48,937
48,432 49,401 50,389 51,397

Level 13/14 49,672 50,665 51,678 52,712
51,244 52,269 53,314 54,380
52,873 53,930 55,009 56,109

Level 15 55,253 56,358 57,485 58,635
57,202 58,346 59,513 60,703

A1 59,632 60,825 62,042 63,283
2 62,056 63,297 64,563 65,854
3 64,455 65,744 67,059 68,400
4 66,878 68,216 69,580 70,972
5 70,957 72,376 73,824 75,300
6 73,911 75,389 76,897 78,435
7 76,869 78,406 79,974 81,573
8 80,211 81,815 83,451 85,120
9 83,758 85,433 87,142 88,885

(5) Provided that the parties shall review the Agreement and
enter into new negotiations should, as a result of movements
in award rates of pay, the total wage prescribed by this agree-
ment for any classification fall below the relevant award safety
net.  Any such review shall be conducted in accordance with
the State Wage Fixing Principles in operation at that time.

SCHEDULE B

CLASSIFICATION REVIEW PROCESS
1. The employer should allocate a salary classification level

in accordance with the value of the position taking account of
internal and external relativity’s relevant to the position, and
in accordance with relevant Wage Principles of the Western
Australian Industrial Relations Commission. In arriving at an
appropriate salary level, the employer shall also have due re-
gard for any qualifications which may be a prerequisite for
carrying out the position.

2. An employee may request a review of the classification
allocated in accordance with (1) above or, at any time, where
a significant change in duties and responsibilities has occurred,
such a request shall be made in accordance with Appendix A
Classification Review.

No more than one application for a classification review
can be made by an employee in any twelve month period un-
less a position is restructured.

3. If the employee or Union disagrees with the result of the
review, the Union may enter into negotiations with the em-
ployer with a view to settling the disagreement in accordance
with the Dispute Settlement Clause of this agreement.

4. If the parties cannot reach agreement as to the classifica-
tion level of any employee, the matter may be referred to the
Western Australian Industrial Relations Commission for de-
termination.

5. The effective date for any change in classification level
shall be the date upon which the letter of request is served
upon the employer.

APPENDIX A
CLASSIFICATION REVIEW PROCESS
The employee is required to work in accordance with his/

her job description and Hollywood Private Hospital’s poli-
cies and procedures. Hollywood Private Hospital may direct
an employee to carry out such duties as are within the limits
of the employee’s skills and training provided that such du-
ties are not designed to promote deskilling.

The salary classification of a particular position will be es-
tablished having regard to the work value of the position, and
appropriate relativities.

If a job description of a particular position varies then the
employer will consider whether the changes are of such a sub-
stantial nature that he classification of the position needs to
be reviewed. The employer will discuss the situation with the
employee.

In general, reclassification requests will only be considered
where a significant increase in work value is demonstrated.
While comparisons with other similar positions will be con-
sidered in evaluating the request for reclassification,
comparisons should not be relied on to justify a reclassifica-
tion.

WORK VALUE DEFINITION
Work value for the purpose of reclassification of positions

is defined according to the Wage Principles of the Western
Australian Industrial Relations Commission as defined in the
following extract—

Changes in work value may arise from changes in the
nature of the work, skill and responsibility required or
the conditions under which work is performed. Changes
in work by themselves may not lead to a change in wage
rates. The strict test for an alteration in wage rates is that
the change in the nature of the work should constitute
such a significant net addition to the work requirements
as to warrant the creation of a new classification of up-
grading to a higher classification.
In addition to meeting this test a party making a work
value application will need to justify any change to wage
relativities that might result not only within the relevant
award classifications structure but also against external
classifications to which that structure is related.  There
must be no likelihood of wage “leapfrogging” arising out
of changes in relative position.

HOSPITAL SALARIED OFFICERS WESTERN
HEALTH SERVICE ENTERPRISE AGREEMENT

1999.
No. PSA AG 49 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Health Service

and

Hospital Salaried Officers Association Of Western Australia
(Union Of Workers).

No. PSA AG 49 of 2000.

Hospital Salaried Officers Western Health Service
Enterprise Agreement 1999.

19 May 2000.

Order.
HAVING heard Mr J P Hetman as agent for the Applicant and
Mr C D Panizza on behalf of the Respondent, and by consent,
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act, 1979, hereby orders—

1. THAT the agreement made between the parties as
lodged in the Commission on the 18th day of April
2000 entitled Hospital Salaried Officers Western
Health Service Enterprise Agreement 1999 and as
subsequently amended by direction of the Commis-
sion be registered in the terms of the following
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Schedule as an industrial agreement and replaces the
Hospital Salaried Officers Western Health Service
Enterprise Bargaining Agreement 1997 (PSA AG 88
of 1998) which is hereby cancelled, and

2. THAT the Hospital Salaried Officers Dalwallinu Dis-
trict Hospital Enterprise Bargaining Agreement 1996
(PSA AG 30 of 1996); Hospital Salaried Officers
Goomalling District Hospital Enterprise Bargaining
Agreement 1996 (PSA AG 43 of 1996); Hospital
Salaried Officers Moora District Hospital Enterprise
Bargaining Agreement 1996 (PSA AG 67 of 1996);
and the Hospital Salaried Officers Wongan Hills
District Hospital Enterprise Bargaining Agreement
1996 (PSA AG 110 of 1996) are hereby cancelled.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner,

Public Service Arbitrator.

Schedule.

1.—TITLE
This Agreement shall be titled the Hospital Salaried Offic-

ers Western Health Service Enterprise Agreement 1999.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Purpose of Agreement
4. Application and Parties Bound
5. Term of Agreement
6. No Extra Claims
7. Objective, Principles, and Commitments
8. Framework and Principles for Identifying Produc-

tivity Improvements and Bargaining
9. Awards, Agreements, and Workplace Agreements

10. Rates of Pay and their Adjustment
11. Resources for Ongoing Productivity Improvement

and Further Enterprise Bargaining Negotiations
12. Dispute Avoidance and Settlement Procedures
13. Hours
14. Part-Time Employees
15. Casual Employees
16. Public Holidays
17. Long Service Leave
18. Sick Leave
19. Taking of Annual Leave
20. Family, Bereavement, and Personal Leave
21. Parental Leave
22. Award Consolidation
23. Allowances
24. Overpayments
25. Contracts of Service – Probation
26. Travelling Allowance
27. Mobility
28. Skills Acquisition, Training, and Employee Devel-

opment
29. Salary Packaging
30. Salaries
31. Review of Corporate, Support, and Allied Health

Services
32. Establishment of Competencies for Levels 1 and 2
33. Review of Sick Leave Management
34. Rural Recruitment and Retention Issues
35. Forty eight-Fifty Two Weeks Working Arrangement
36. Ratification

ATTACHMENT 1 Model for Identifying Produc-
tivity Increases
ATTACHMENT 2 Award Amendments

3.—PURPOSE OF AGREEMENT
(1) This agreement aims to achieve improvements in pro-

ductivity and efficiency and the enhanced performance of the
Western Health Service along with allowing the benefits from
those improvements to be shared by employees, the Western
Health Service, and the Government on behalf of the Com-
munity.

(2) This Agreement places priority on the parties at Western
Health Service taking responsibility for their own human re-
source and labour relations affairs and reaching agreement on
issues appropriate to the Western Health Service.

4.—APPLICATION AND PARTIES BOUND
(1) This agreement applies to the Hospital Salaried Officers

Association of Western Australia (Union of Workers)(HSOA),
the Employees covered by the Hospital Salaried Officer’s
Award No. 39 of 1968 and employed by the Western Health
Service (hereinafter referred to as WHS) and the WHS.

(2) The estimated number of employees bound by this Agree-
ment at the time of registration is 66.

(3) This Agreement shall be read in conjunction with the
Hospital Salaried Officers Award No. 39 of 1968 (hereafter
sometimes referred to as the Award) and shall replace the pro-
visions of that Award where expressly stated herein. Wherever
there is an inconsistency between the Agreement and the
Award, the Agreement shall take precedence.

(4) This Agreement cancels and replaces the following agree-
ments: Hospital Salaried Officers Western Health Service
Enterprise Bargaining Agreement 1997.

5.—TERM OF AGREEMENT
(1) This Agreement shall operate from the date of Registra-

tion until 1 December 2001.
(2) The parties to this Agreement agree to re-open negotia-

tions at least no later than six months prior to the expiry of
this Agreement, provided that neither party may refuse to com-
mence negotiations as early as Enterprise bargaining
negotiations commence for the Metropolitan Health Service
Board.

6.—NO EXTRA CLAIMS
Subject to the terms of this agreement, for life of the agree-

ment, the HSOA shall make no further claims on the WHS.

7.—OBJECTIVES, PRINCIPLES, AND COMMITMENTS
(1) The parties agree that the objectives of this Agreement

are to—
(a) Improve the productivity and efficiency of the WHS;
(b) Facilitate greater flexibility in the management of

conditions and work arrangements across the WHS;
(c) Ensure high quality patient service in a safe, healthy

and equitable work environment;
(d) Ensure high quality of employment and jobs; and
(e) Provide a pathway to providing a wage increase to

employees based upon the achievement of improved
productivity and efficiency.

(2) By—
(a) Ensuring that gains achieved through agreed im-

proved productivity and changes in workplace
culture are shared by employees, WHS and its cli-
ents and the Government on behalf of the
community;

(b) Ensuring that the WHS operates in a manner con-
sistent with the principles outlined in Section 7 of
the Public Sector Management Management Act;

(c) Developing and pursuing changes on a co-operative
basis; and

(d) Ensuring that the WHS operates as effectively, effi-
ciently and competitively as possible.

(3) The Hospital Salaried Officers Association and the WHS
Management and Employees bound by this Agreement are
committed to—

(a) Support and actively contribute to health service con-
tinuous quality improvement, including best practice,
where best practice—

(i) is simply the best way of doing things;
(ii) is a continuous improvement process which

involves constantly changing, adapting and
intergrating related approaches to health serv-
ice issues;

(iii) practices are not fixed and not restricted to an
examination of costs, but also include quality
and delivery issues;
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(iv) is outcome rather than simply activity bases;
(v) provides the processes, structures, rights and

obligations that are essential to ensure that the
full capacity for innovation of employees is
fully and effectively used;

(vi) depends on effective training, empowerment
and participation of both management and
employees to acquire and utilise the skills
which are necessary to effectively develop,
implement and evaluate the change process;
and

(vii) are to be based on the following pinciples—
• customer/patient focus
• management commitment
• employee participation
• leadership
• information analysis
• policies and plans
• appropriate standards
• hospital/health service performance
• cost effectiveness
• working smarter

(b) Support the clinical, teaching, research and organi-
sational goals of the health service and contribute to
the achievement of those goals as active members of
the health service community.

(c) Support and actively contribute to the achievement
and/or maintenance of ACHS Accreditation or any
quality assurance process adopted by the Health
Service.

(d) Actively contribute to the achievement of health serv-
ice budgets.

(e) Co-operate with the development and implementa-
tion of strategies to achieve length of stay targets.

(f) Participate in a Multi-disciplinary approach to pa-
tient care.

(g) The principles of public sector administration; in
particular to the principles contained in Sections 7,
8 and 9 of the Public Sector Management Act 1994.

(4) In addition, the WHS is committed to facilitating and
encouraging the participation and commitment of employees.

8. – FRAMEWORK AND PRINCIPLES FOR
IDENTIFYING PRODUCTIVITY IMPROVEMENT AND

BARGAINING
(1) (a) Following the receipt of a request from the HSOA to

negotiate a new Agreement, in accordance with Clause 5 –
Term of Agreement, a representative from the WHS will meet
with a representative from the HSOA to discuss the request as
soon as practicable but in any event within five working days
of the receipt of the request.

These discussions should include process issues such as what
type of bargaining mechanism will be established, what con-
sultative process can be used or needs to be put in place,
possible initiatives to be considered and the time frame.

Negotiations will be conducted in a manner and ime frame
agreed by the parties to this Agreement.

(b) The negotiations should occur on the basis of a broad
agenda of initiatives designed to improve efficiency, effec-
tiveness, productivity, patient care and flexibility within the
WHS.

(c) The agenda should include but not be limited to—
(i) changes in the work organisation, job design and

working patterns and arrangements;
(ii) examination of terms and conditions of employment

to ensure they are suited to the WHS’s operational
requirements.

(iii) Identification and implementation of best practice
across all areas of service delivery;

(iv) (i), (ii) and (iii) can be achieved by means including
but not limited to—
(aa) new training and skills development programs

as and where required;

(bb) the optimum use of human and capital re-
sources including new technology;

(cc) quality assurance and continuous improve-
ment programs;

(dd) having due regard to operational requirements,
allowing sufficient flexibility to enable em-
ployees to meet their famility responsibilities;
and

(ee) active occupational health and safety risk re-
duction, training and rehabilitation programs.

(2) In negotiating further salary increases in return for pro-
ductivity improvements, the parties should ensure that the
following issues have been addressed and/or applied—

(a) Productivity Improvement
Productivity improvements are changes which in-
crease the efficiency and effectiveness of the WHS
in meeting its agreed and contracted service programs
and outcomes. Productivity improvements may be
related to work practices or arrangements. They may
be things which go to minimise the cost of what is
done or the the way things are done, to when they
are done, to the quality of what is done or to im-
prove the ability of the provider to meet patient and
customer needs. They may or may not require
changes from Award conditions.
Without limiting any of the above, in practice, the
primary focus of Enterprise Bargaining in the
workplace is likely to be on best practice, efficiency,
effectiveness, competitiveness, cost savings, and
quality of employment.

(b) Sharing Gains from Productivity Improvement
The parties accept that here is no precise formula
for the sharing of gains from productivity improve-
ments, but in any agreement, in addition of employee
benefits, there must be a clear and specific return to
the WHS and/or the Government. Productivity im-
provements may be related to work practices or
arrangements, subject to acceptance that where capi-
tal expenditure requires changes to work methods
and/or the number of employees and the changes
are of a nature that enhances the investment, it shall
qualify as a productivity improvement, provided that
there is a net quantifiable benefit to the WHS.
Any agreement reached should not rely soley on im-
provements which are merely the result of new
technology or financial reforms or other such initia-
tives. For example; in the case of capital investment
(technology), changes arising from capital expendi-
ture for which the WHS takes the risk and which
requires a reasonable return on the funds invested,
do not necessarily count as a productivity improve-
ment.
The treatment of improved efficiency arising from
major capital expenditure is to be agreed by the WHS
and the HSOA and shall take into account factors
such as the cost of capital.
Where employees repackage or exchange employ-
ment conditions, all or most of the saving or
productivity improvement made by the WHS can be
returned to the employees.

(c) Identifying Productivity Increases
To assist in identifying and negotiating productivity
improvements during the life of this agreement and
in negotiating the next agreement a model for iden-
tifying productivity increases is contained in
Attachment 1.

9.—AWARDS, AGREEMENTS, AND WORKPLACE
AGREEMENTS

(1) Relationship Between Agreement and Awards
Consistent with the Industrial Relations Act 1979 and the

State Wage Principles, this Agreement shall provide the whole
of the employees’ wage increases for the life of the Agree-
ment.

(2) Choice Between this Agreement and Workplace Agree-
ments
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(a) The parties accept that Employees will be given an in-
formed and free choice between this Agreement and Workplace
Agreements;

(b) To facilitate the making of an informed and free choice—
(i) Employees who are to be offered a choice between

this Agreement and a Workplace Agreement may
only be required to indicate their choice after the
employee has been offered the position.

(ii) Where an employee has been offered a choice the
employee shall have a minimum of seven days in
which to decide which alternative to take, provided
that where it is necessary to fill a position within a
period of less than seven days or where an employer
agrees to an employee commencing within a period
of less than seven days, the employee shall have up
to the date of formal aceptance.

(iii) The employee shall be provided with—
(aa) a copy of an agreed summary of this Agree-

ment; and
(bb) a copy of a summary of the Workplace Agree-

ment.
(iv) At the request of an employee, the employee shall

be provided with;
(aa) access to a copy of this Agreement and the

Workplace Agreement;
(bb) any other relevant documentation, such as in-

formation on salary packaging; and
(cc) information on where they can obtain further

advice and on how to contact the Union.
For its part, the Union undertakes to advise all em-
ployees on the matter of choice whether or not they
are members of the Union.

(c) If agreement on any aspect of this clause is not able to be
reached the dispute settlement procedure set out in Clause 12
of this Agreement is to be followed.

(3) By agreement between the employer and the employee,
an employee who has signed a Workplace Agreement prior to
the registration of this S.41 Industrial Agreement can revisit
the Workplace Agreement in light of this Agreement

(4) All staff transferred or redeployed to the WHS from
within the Public Sector or within the Government Health
Industry may be offered the choice of a Workplace Agree-
ment or this Agreement subject to the discretion of the WHS.

(5) All promotional positions and new staff recruited by the
WHS from outside the Public Sector may be provided with
the choice of a Workplace Agrement or this Agreement, sub-
ject to the discretion of the WHS.

(6) In the exercising of the discretion to only offer a
Workplace Agreement under subclauses (4) and (5) of this
clause, the WHS shall ensure that the decision to only offer a
Workplace Agreement is made for ligitimate operational rea-
sons. In exercising their discretion to only offer a Workplace
Agreement, the WHS is to liaise with the HSOA to ensure it is
not done to circumvent the option of choice.

10.—RATES OF PAY AND THEIR ADJUSTMENT
This Agreement provides for the following salary in-

creases—
(1) 4.0% from 16 November 1999;
(2) 1.5% from 1 January 2000;
(3) 2.0% from 1 July 2000; and
(4) 1.25% from 1 January 2001. The final payment of

1.25% will be subject to—
(a) the Western Health Service identifying pro-

ductivity in excess of that used to justify the
other salary increases; and

(b) approval by Government
Productivity is to be identified in accordance
with the definition contained in Clause 8 of
this Agreement and the “Framework for Iden-
tifying Productivity increases” referred to in
that clause.

(5) The rates of pay are set out in clause30.—Salaries,
of this Agreement.

(6) All increases are compounded.

11.—RESOURCES FOR ONGOING PRODUCTIVITY
IMPROVEMENT AND FURTHER ENTERPRISE

BARGAINING NEGOTIATIONS
(1) It is recognised that enterprise bargaining places consid-

erable obligations upon the parties at the WHS.
(2) (a) To assist in meeting these obligations, the WHS will

assist by providing appropriate resources having regard to the
operational requirements of the WHS and resource require-
ments associated with developing productivity improvements
under this Agreement and with negotiating a new agreement;

(b) It is accepted that employees of the WHS who are in-
volved in the productivity improvement and enterprise
bargaining processes will be allowed reasonable paid time to
fulfil their responibilities in this process.

(c) Access to resources shall be negotiated with the WHS
and shall not unreasonably affect the operation of WHS.

(d) Any paid time or resources shall be provided in a man-
ner suitable to both parties and to enable negotiations to occur
and to assist in the achievement of improvements and of agree-
ment.

(e) The parties accept that the process of bargaining in good
faith includes disclosing relevant information, as appropriate
for the purposes of the negotiations and confidentiality and
privacy in the negotiation process will be respected at all times.

(f) The parties accept that on occasions the nature of certain
information may prejudice a party’s position or not assist in
the resolution of the matter. Subject to the rights of the parties
to invoke Clause 12.—Dispute Avoidance and Settlement Pro-
cedures of this Agreement, a decision on whether or not to
exchange or divulge information will be a matter for the rel-
evant party to decide, provided that information shall not be
unreasonably withheld;

(g) Where information of a commercial or sensitive nature
is exchanged, the parties agree not to use or divulge that in-
formation outside of the negotiating forums.

(3) No officer or employee will be discriminated against as
a result of activities conducted in accordance with this clause.

12.—DISPUTE AVOIDANCE AND SETTLEMENT
PROCEDURES

(a) This clause is to be read in conjunction with Clause 27
of the Award. The objective of this Clause is to provide a set
of procedures for dealing with any question, dispute or diffi-
culty arising under this Agreement and for dealing with any
question, dispute or difficulty between the parties during ne-
gotiations for amendments to this Agreement.

(b) Subject to the Public Sector Management Act 1994, in
the event of any question, dispute or difficulty arising under
this Agreement, the following procedures shall apply, provided
that nothing in these procedures shall prevent the Secretary of
the HSOA (or his/her nominee) from intervening to assist in
the process—

(a) The matter is to be discussed between the HSOA
employee representative and the employer repre-
sentative and an attempt made to resolve the matter

(b) If the matter is unable to be resolved through dis-
cussions between the HSOA employee representative
and the employer representative, the matter is to be
discussed between the employee respresentative and
a representative nominated by the Chairman of the
WHS (or his/her nominee), as soon as practicable
but within five working days. Notification of any
question, dispute or difficulty may be made verbally
and/or in writing;

(c) The parties may individually or collectively seek
advice from any appropriate organisation or person
in an attempt to resolve the matter;

(d) If the matter is not resolved within five working days
of the date of notification in (b) hereof, either party
may notify the Secretary of the HSOA (or his/her
nominee), or a representative nominated by the
Chairman of the WHS Board (or his/her nominee)
of the existence of a dispute or disagreement.

(e) The Secretary of the HSOA (or his/her nominee) or
a representative nominated by the Chairman of the
WHS Board (or his/her nominee) shall confer on
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the matters notified by the parties within five work-
ing days and—

(i) where there is agreement on the matters in
dispute the parties shall be advised within two
working days;

(ii) where there is disagreement on any matter it
may be submitted to the Western Australian
Industrial Relation Commission.

(c) Where any matter is referred to the Western Australian
Industrial Relations Commission and the matter is not resolved
by conciliation, then the matter remaining in dispute may be
resolved by arbitration in accordance with the provisions of
the Industrial Relations Act 1979 and the State Wage Princi-
ples.

13.—HOURS
This clause replaces Clause 13.—Hours of the Hospital

Salaried Officers Award No. 39 of 1968.
(1) (a) The ordinary hours of work shall be an average of

thirty eight per week and shall be worked by one of the fol-
lowing arrangements—

(i) Ordinary hours of work of thirty eight per week;
(ii) Flexitime roster covering a settlement period of four

weeks;
(iii) Actual hours of seventy six over nine days with the

tenth day to be taken as a paid rostered day off;
(iv) Such other arrangements as are agreed between the

employer and employee. Provided that proposed
hours of duty where set outside the terms of this
Agreement shall be subject to ratification of the WA
Industrial Relations Commission.

(v) In addition to the above arrangements, where the
employees concerned and the employer and the
Union agree in writing, shifts of up to but not more
than 12 hours may be worked.

(vi) Subject to meal breaks, prescribed hours are to be
worked in one continuous period provided that where
a hospital or health service and employee have en-
tered into an alternative arrangement involving
discontinuous shifts prior to 1 December 1998, that
arrangement may continue under this Agreement.

(b) Subject to the following, where the employer and an
employee or group of employees agree in writing, shifts of up
to 12 hours may be worked provided the average normal hours
worked in a shift cycle or settlement period does not exceed
76 hours per fortnight.

(i) While recognising that in the course of an averaging
process there may be some individual variances, the
terms and conditions of the shift agreement shall on
balance be no less favourable than those prescribed
by this Agreement;

(ii) The period of the shift cycle or settlement period
over which the arrangement may extend shall be
clearly defined;

(iii) The arrangement shall allow for a minimum of one
clear day off in each 7 days;

(iv) The arrangement may allow for additional time off
in lieu of penalty rates;

(v) The arrangement may allow for salary averaging of
regular penalties and allowances including penalties
for working on a public holiday;

(c) Where the employer has made a definite decision to in-
troduce changes to shift rosters or employees’ ordinary hours,
the employer shall notify the employees who may be affected
by the proposed changes and the Union as soon as the deci-
sion has been made and before the changes are to be
introduced. Discussion with the employees and union shall
occur consistent with the Introduction of Change clause of
the Hospital Salaried Officers Award No. 39 of 1968.

(d) The operation of working arrangements prescribed in
paragraph (a) above shall be consistent with the working ar-
rangements prescribed in this clause.

(e) Any arrangement of hours of work which fall outside
the parameters set out in this clause shall be subject to ratifi-
cation by the WA Industrial Relations Commission.

(2) Ordinary Hours
Subject to the Award clauses other than those expressly re-

placed by this Agreement, the spread of ordinary hours will
be from 6.00am to 6.00pm Monday to Friday inclusive with a
meal break of not less that 30 minutes nor more than 60 min-
utes to be taken between 12.00noon and 2.00pm, provided
that an employee may with prior approval of their supervisor
be allowed to extend the meal break beyond 60 minutes to a
maximum of 90 minutes.

(3) Other Working Arrangements
(a) The ordinary hours of duty observed may be varied in

accordance with subclause (1)(a)(iv) so as to make provisions
for—

(i) the attendance of employees for duty on a Saturday,
Sunday, or Public Holiday.

(ii) The performance of shift work including work on
Saturdays, Sundays or Public Holidays; and

(iii) The nature of the duties of an employee or class of
employees in fulfilling the responsibilities of their
office.

Provided that where the hours of duty are so varied an em-
ployee shall not be required to work more than five hours
continuously without a break unless agreed in writing between
the employee and the employer.

(b) Notwithstanding the above, where it is considered nec-
essary to provide a more economic operation, the employer
may authorise the operation of alternative working arrange-
ments in the hospital/health service, or any branch or section
thereof.

The continuing operation of any alternative working arrange-
ments, so approved, will depend on the employer being
satisfied that the efficient funcitoning of the hospital/health
service is being enhanced by its operation.

Such alternative working arrangements shall be in accord-
ance with subclause (1)(a) and (d).

(4) Flexitime Arrangements
(a) Flexitime Roster

(i) The authorisation of a flexitime roster shall be the
responsibility of the employer. The roster will indi-
cate the minimum staffing and any other
requirements in respect to starting and finishing
times, lunch break coverage and flexileave.

(ii) The roster shall cover a settlement period of four
weeks and shall be made available to all affected
employees no later than three days prior to the set-
tlement period commencing.

(iii) The roster shall be prepared in consultation with the
affected employees, subject to the employer retain-
ing the right to determine arrangements to suit the
operational needs of the department.

(iv) Subject to four weeks notice being given to affected
employees, the employer may withdraw authorisa-
tion of a flexitime roster.

(b) Hours of Duty
(i) The ordinary hours of duty may be an average of 7

hours 36 minutes per day which may be worked with
flexible commencement and finishing times in ac-
cordance with the provisions of this subclause,
provided that the required hours of duty for each
four week settlement period shall be 152 hours.

(ii) For the purpose of leave and Public Holidays, a day
shall be credited as 7 hours 36 minutes.

(c) Flexitime Periods
Within the constraints of the prepared roster and subject to

the concurrence of the supervisor, employees may select their
own starting and finishing times within the following peri-
ods—

6.00am to 9.30am
11.00am to 2.30pm (Minimum half an hour break)
3.30pm to 6.00pm

(d) Core Periods
Core periods may be set by agreement between the employer

and the employee.
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(e) Lunch Break
(i) An employee shall be allowed to extend the meal

break between 11 am and 2.30 pm of not less than
30 minutes ut not exceeding 60 minutes except as
provided below.

(ii) An employee may be allowed to extend the meal
break beyond 60 minutes to a maximum of 90 min-
utes. Such an extension is subject to prior approval
of the employee’s supervisor.

(f) Flexileave
(i) Within the constraints of the prepared roster and

subject to the prior approval of the supervisor, an
employee may be allowed a maximum of two full
days or any combination of half days and full days
that does not in total exceed two days in any one
settlement period.

(ii) Approval to take flexileave is subject to the employee
having accrued sufficient credit hours to cover the
absence prior to taking the leave. In exceptional cir-
cumstances and with the approval of the employer,
flexileave may be taken before accrual subject to such
conditions as the employer may impose.

(g) Settlement Period
(i) For recording time worked, there shall be a settle-

ment period, which shall consist of four weeks
(ii) The settlement period shall commence at the begin-

ning of a pay period.
(iii) The required hours of duty for a settlement period

shall be 152 hours.
(h) Credit Hours

(i) Credit hours in excess of the required 152 hours to a
maximum of 8 hours are permitted at the end of each
settlement period. Such credit hours shall be carried
forward to the next settlement period.

(ii) Credit hours in excess of 8 hours at the end of a
settlement period shall be lost.

(iii) Credit hours at any point within the settlement pe-
riod shall not exceed 20 hours.

(i) Debit Hours
(i) Debit hours below the required 152 hours to a maxi-

mum of 4 hours are permitted at the end of each
settlement period. Such debit hours shall be carried
forward to the next settlement period.

(ii) Where an employee’s debit hours exceed 4 hours,
the employer may treat the time as if the employee
has taken leave without pay for the period necessary
to reduce debit hours to four hours.

(iii) Employees having excessive debit hours may be re-
quired to work standard working hours in addition
to not being paid for the number of hours in excess
of the debit hours permitted at the end of each set-
tlement period.

(j) Maximum Daily Working Hours
Subject to subclause (1)(b), a maximum of 10 hours may be

worked in any one day.
(k) Study Leave
Where study leave has been approved by the employer, credit

will be given for education commitments falling within the
ordinary hours of duty and for which “time off” is necessary
to allow for attendance at formal classes.

(l) Overtime
(i) Employees receiving at least one day’s prior notice

of overtime shall be required to work the ordinary
hours of duty determined by the employer under
subclause (1) of this clause.

(ii) Where an employee is required to work overtime at
the conclusion of a day with less than one day’s no-
tice, and
(aa) where the employee has at the commencement

of that day 2 hours or more flexitime credits,
the employee shall be paid overtime after 5
hours work on that day, or for time worked
after 3.30pm, whichever is the later, or

(bb) where that employee has commenced duty
prior to 8.30am and has, at the commence-
ment of that day, less than 2 hours flexitime
credits, the employee shall be paid overtime,
for time worked after the completion of ordi-
nary hours of duty or after working 7 hours
36 minutes on that day, whichever is the ear-
lier, or

(cc) where that employee has commenced work
after 8.30am and has, at the commencement
of that day, less than 2 hours flexitime credits,
the employee shall be paid overtime for time
worked after 5.30pm or after working 7 hours
36 minutes, on that day whichever is the ear-
liest.

(iii) Where an employee is required to work overtime at
the beginning of a day with less that one day’s no-
tice, that employee shall be paid overtime for any
time worked prior to the commencing time for ordi-
nary hours of duty determined by the employer under
subclause (1) of this clause.

(5) Nine Day Fortnight
(a) Hours of Duty

(i) The employer may authorise the operation of a nine
day fortnight where the ordinary hours of duty of 76
hours a fortnight are worked over nine days of the
fortnight, exclusive of work performed on Saturday,
Sunday and the special rostered day off, with each
day consisting of 8 hours and 27 minutes.

(ii) The employer shall determine employees’ commenc-
ing and finishing times between the spread of 6.00am
and 6.00pm, in order to ensure that departmental
requirements are met on each day.

(b) Lunch Break
A meal break shall be allowed and taken in accordance with

the standard provisions of this clause.
(c) Special Rostered Day Off
Each employee shall be allowed a special rostered day off

each fortnight in accordance with a roster prepared by man-
agement showing days and hours of duty and special rostered
days off for each employee.

(d) Leave and Public Holidays
For the purposes of leave and Public Holidays, a day shall

be credited as 8 hours 27 minutes notwithstanding the follow-
ing—

(i) When a Public Holiday falls on an employee’s spe-
cial rostered day off the employee shall be granted a
day in lieu of the holiday prior to the conclusion of
the current fortnight.

(ii) For a Public Holiday occurring during a period of
annual leave, an additional day will be added to the
period of leave irrespective of whether it falls on a
rostered work day or special rostered day off.

(iii) A four-week annual leave entitlement is equivalent
to 152 hours, the equivalent to eighteen rostered
working days of 8 hours 27 minutes, and two spe-
cial rostered days off.

(iv) An employee who is sick on a special rostered day off
will not be granted sick leave for that day, and will not
be credited with an additional day off in lieu.

(e) Overtime
The provisions of the relevant overtime clause, shall apply

for work performed prior to an employee’s nominated start-
ing time and after an employee’s nominated ceasing time in
accordance with subparagraph (a)(ii) and on an employee’s
special rostered day off.

(f) Study Leave
Credits for Study Leave will be given for educational com-

mitments falling due between and employee’s nominated
starting and finishing times.

14.—PART-TIME EMPLOYEES
To be read in conjunction with Clause 34.—Part-time Em-

ployees of the Hospital Salaried Officers Award No. 39 of
1968.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.2578

(1) Part-time employees shall be paid at a rate pro-rata pre-
scribed for the class of work for which they are engaged in
the proportion to which their fortnightly hours bear to 76 hours
per fortnight.

(2) When a part-time employee classified above the 20 years
of age rate as defined by the Hospital Salaried Officers Award
No. 39 of 1968, commences employment on or after 1 July
1996, he/she shall accrue service towards progression onto
subsequent salary increments within a salary level, on a pro-
rata basis of the number of hours worked to full time hours.

(3) Provided that relevant prior service and experience shall
be taken into account when determining at what increment
within a specified salary level a part-time employee is ap-
pointed.

(4) Part-Time Flexibility for Relief
(a) (i) the purpose of this provision is to provide those part

time employees who wish to access the opportunity to work
additional hours by covering short-term relief requirements
of the employer.

(ii) While relief for vacancies will normally be provided
from full time relief staff, where that is not possible, opportu-
nities for relieving vacancies will be offered on an equitable
basis to available, suitably qualified part time staff.

(iii) Where the numbers of suitably qualified and available
part time staff warrant it, they shall form a relief pool for the
purposes of this subclause.

(b) The purpose of the relief pool is to identify a pool of
available and appropriately trained employees to provide staff-
ing relief for absences of other workers while reducing the
need for employers to resort to the use of casuals to provide
adequate relief cover. It is envisaged relief under this subclause
will be required for absences occasioned by matter such as—

• Brief periods of unplanned absences;
• Sick Leave
• Time in lieu
• Annual Leave
• Long Service Leave

(c) This provision applies to part time workers only.
(d) For the purposes of this subclause, as applicable, a pool

or pools of staff qualified for the work to be relieved, will be
formed

(e) Relief will be provided for absences of both part time
and full time employees.

(f) The pool will consist of only those employees who indi-
cate their willingness to participate in the pool and to accept
the modified terms and conditions applying to its operation
those terms being set out in paragraph (g) – below.

(g) (i) Notwithstanding the provision of Subclause (1) (b)
of Clause 34 Part-time Employees, of the Award, and subject
to subclause (b), (c), (d) of this clause where a part time em-
ployee has previously indicated in writing a willingness to
work extra hours and or extra shifts such employee may work
up to 76 hours per fortnight at ordinary rates of pay without
receiving prior notice.

(ii) The indication given by an employee of their willing-
ness to work extra hours may be withdrawn at any time.

(iii) An indication by an employee of his/her willingness to
work additional hours does not oblige the employee to work
additional hours if they are offered by the employer, accord-
ingly, the employee may refuse to work any additional hours
offered to them and may not be required to give any reasons
for so refusing. Any such refusal is without prejudice to the
employee.

(iv) The employer may not make it a Condition of Employ-
ment that an employee agrees to make himself or herself
available to work additional hours.

(v) Consistent with the operation of the Agreement there
will be no rostered split shifts.

15.—CASUAL EMPLOYEES
This provision replaces Clause 36. of the Hospital Salaried

Officers Award No. 39 of 1968.
(1) “Casual Worker” shall mean a worker engaged by the

hour for a period of up to four consecutive weeks in any pe-
riod of engagement.

(2) A casual worker shall be paid one seventy sixth of the
ordinary fortnightly rate of salary prescribed by this award
for the classification in which the casual worker is employed
for each hour so employed, with the addition of twenty per
centum.

16.—PUBLIC HOLIDAYS
This provision replaces subclause 16(1)(a) of the Hospital

Salaried Officers Award No. 39 of 1968.
The following days or the days observed in lieu thereof shall

subject as hereinafter provided, be allowed as holidays with-
out deduction of pay, namely New Year’s Day, Australia Day,
Good Friday, Easter Monday, Anzac Day, Labour Day, Foun-
dation Day, Sovereign’s Birthday, Christmas Day and Boxing
Day. Provided that another day may be taken as a holiday by
arrangement between the parties in lieu of any of the days
named in this subclause.

17.—LONG SERVICE LEAVE
This clause replaces Clause 19. Long Service Leave of the

Hospital Salaried Officers Award No. 39 of 1968.
(1) An employee shall be entitled to thirteen weeks paid

long service leave on the completion of ten years of continu-
ous service and an additional thirteen weeks paid long service
leave for each subsequent period of seven years of continuous
service completed by the employee.

(2) Notwithstanding subclause (1), an employee in employ-
ment with an employer respondent to the Hospital Salaried
Officers Award No. 39 of 1968 at the time of the inception of
this agreement shall retain the proportion of long service leave
accrued at the rate provided by the Award or relevant agree-
ment, as the case may be, at that time, and shall accrue the
balance in accordance with sub clause (1) of this clause.

(3) Upon application by an employee, the employer may
(subject to subclause (4) of this Agreement, approve of the
taking by the employee—

(a) of double the period of long service leave on half
pay, in lieu of the period of long service leave enti-
tlement on full pay; or

(b) of half the period of long service leave on double
pay, in lieu of the period of long service leave enti-
tlement on full pay; or

(c) of any portion of his/her long service leave entitle-
ment on full pay or double such period on half pay;
or half such period on double pay;

(d) A full time employee who, during a qualifying pe-
riod towards an entitlement of long service leave was
employed continuously on both a full time and part
time basis may elect to take a lesser period of long
service leave calculated by converting the part time
service to equivalent full time service.

(4) Long service leave may be taken in weekly multiples on
full, half or compacted pay provided that where an employees
remaining portion of accrued untaken leave entitlement is less
than a week such portion may be taken.

(5) Any holiday occurring during the period in which an
employee is on long service leave will be treated as part of the
long service leave, and extra days in lieu thereof shall not be
granted.

(6) Long service leave shall be taken as it falls due at the
convenience of the employer but within three years next after
becoming entitled thereto: Provided that the employer may
approve the accumulation of long service leave not exceeding
twenty six weeks.

(7) (a) An employee who;
(i) at or before the certification of this agreement was

employed by the WHS, and has completed at least
15 years continuous service within the Western Aus-
tralian Public Sector; or

(ii) commenced employment with the WHS after the cer-
tification of this agreement and has completed at least
15 years continuous service within the Western Aus-
tralian Public Sector Health Industry;

may, by agreement with the employer, take pro-rata long serv-
ice leave provided that the employee has completed at least
three years continuous service with the WHS immediately prior
to taking this leave.
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(b) An employee who resigns from their employment with
Western Health Service and who;

(i) at or before the certification date of this agreement
was employed by Western Health Service, and has
completed at least fifteen (15) years continuous serv-
ice within the Western Australian Public Sector; or

(ii) commenced employment with Western Health Serv-
ice after the certification date of this agreement, and
has completed at least fifteen (15) years continuous
service within the Western Australian Public Sector
Health Industry

shall, in addition to any accrued long service leave be paid
pro-rata long service leave, provided that the employee has
completed at least three (3) years continuous service with
Western Health Service immediately prior to his/her resigna-
tion.

(8) For the purposes of subclause (7), the Western Austral-
ian Public Sector Health Industry shall mean the Minister for
Health, the Commissioner of Health and all Public Sector
Hospitals, Health Services and Agencies constituted under the
Hospitals and Health Services Act 1927.

(9) Where an Employee has been redeployed at the direc-
tion of a Western Australian Public Sector Employer, three
years continuous service for the purposes of subclauses (7) of
this Clause shall be calculated including the service with such
previous employer or employers.

(10) An employee who resigns having not qualified to be
paid pro-rata long service leave in accordance with subclause
(8) shall, subject to subclause (12), be entitled to payment for
accrued long service leave only.

(11) An employee who is dismissed, shall not be entitled to
long service leave or payment for long service leave other
than leave that had accrued to the employee prior to the date
of the offence for which the employee is dismissed provided
that an employee who is dismissed through no fault of his/her
own and who having completed at least 15 years continuous
service, calculated in accordance with the provisions of this
Clause, and having completed at least three years continuous
service, calculated in accordance with the provisions of this
Clause, with the WHS immediately prior to dismissal shall, in
addition to any accrued long service leave be paid pro-rata
long service leave.

(12) A lump sum payment for long service leave accrued in
accordance with this clause and for pro-rata long service leave
shall be made in the following cases—

(a) To an employee who retires at or over the age of
fifty-five years or who has retired on the grounds of
ill health, provided that no payment shall be made
for pro-rata long service leave unless the employee
has completed not less than twelve months’ continu-
ous service.

(b) To an employee who has retired for any other cause:
Provided that no payment shall be made for pro-rata
long service leave unless the employee had com-
pleted not less than three years’ continuous service
before the date of his/her retirement.

(c) To the widow or widower of an employee or such
other person as may be approved by the employer in
the event of the death of an employee: Provided that
no payment shall be made for pro-rata long service
leave unless the employee had completed not less
than twelve months’ continuous service prior to the
date of his/her death.

(13) A calculation of the amount due for long service leave
accrued and for pro-rata long service leave shall be made at
the rate of salary of an employee at the date of retirement,
resignation or death, whichever applies and no such payment
shall exceed the equivalent of twelve months’ salary.

(14) Long service leave accrued prior to the issue of the
Hospital Salaried Officers Award No. 39 of 1968 shall remain
to the credit of each employee.

(15) Subject to the provisions of subclauses (6), (10), (11),
(12) and (16) of this clause, the service of an employee shall
not be deemed to have been broken—

(a) by resignation, where he/she resigned from the em-
ployment of an employer a party to the Award and

commenced with another employer a party to the
Award within one working week of the expiration
of any period for which payment in lieu of annual
leave or holidays has been made by an employer
party to the Award from whom he/she resigned or, if
no such payment has been made, within one work-
ing week of the day on which his/her resignation
became effective; or

(b) by any absence approved by the employer as leave
whether with or without pay.

(16) The expression “continuous service” in this clause in-
cludes any period during which an employee is absent on full
pay or part pay, from his/her duties with any employer party
to the Award, but does not include—

(a) any cumulative period exceeding two weeks in any
one anniversary year during which the employee is
absent on leave without pay;

(b) Any service of the employee who resigns or is dis-
missed, other than service prior to such resignation
or to the date of any offence in respect of which the
employee is dismissed when such prior service has
actually entitled the employee to long service leave,
including pro-rata long service leave, under this
clause.

(17) Portability
(a) Where an employee was, immediately prior to being

employed by the WHS, employed in the service of: The Com-
monwealth of Australia, or any other State Government of
Australia, or any Western Australian State public sector or
state government employer, and the period between the date
when the employee ceased previous employment and the date
of commencing employment by a respondent to this Agree-
ment does not exceed one week, that employee shall be entitled
to long service leave determined in the following manner—

(i) the pro rata portion of long service leave to which
the employee would have been entitled up to the date
of appointment under the Public Sector Management
Act, shall be calculated in accordance with the pro-
visions that applied to the previous employment
referred to, but in calculating that period of pro rata
long service leave, any long service leave taken or
any benefit granted in lieu of any such long service
leave during that employment shall be deducted from
any long service leave to which the employee may
become entitled under this clause; and

(ii) the balance of the long service leave entitlement of
the employee shall be calculated upon appointment
by a respondent to this Agreement in accordance with
the provisions of this clause.

(b) Nothing in this clause confers or shall be deemed to
confer on any employee previously employed by the Com-
monwealth or by any other State of Australia any entitlement
to a complete period of long service leave that accrued in the
employee’s favour prior to the date on which the employee
commenced with the WHS. At the request of the employee
and with the agreement of the employer, an employee may be
paid in lieu of taking a portion of long service leave.

(18) At the request of the employee and with the agreement
of the employer, an employee may be paid in lieu of taking a
portion of long service leave.

18.—SICK LEAVE
(1) This provision replaces subclause (7) of Clause 18.—

Sick Leave of the Hospital Salaried Officers Award No. 39 of
1968.

The basis for the cumulative accrual of sick leave shall be—
Leave On Full Pay

 Working Days
(a) On date of employment of the

employee 5
(b) On completion by the employee of

six months’ service 5
(c) On completion by the employee of

twelve months’ service 10
(d) On completion of each additional

twelve months’service by the employee 10
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Provided that where an employee has accrued sick leave on
half days pay prior to the date upon which this Agreement
comes into effect those accrued half days shall be converted
to the equivalent of full days sick leave and shall remain to the
employee’s credit until such time as they may be taken.

19.—TAKING OF ANNUAL LEAVE
(1) This clause shall be read as if it were subclause (4A) of

Clause 16.—Holidays and Annual Leave of the Hospital Sala-
ried Officers Award No. 39 of 1968.

(a) (i) an employee is expected to take annual leave in the
year immediately following the anniversary date upon which
the leave became due.

(ii) The scheduling of annual leave should be as a result of
consultation between the employer and the employee.

(iii) If the employee refuses to enter into discussions in re-
lation to the taking of annual leave the employer may roster
the employee off for a period of annual leave.

(b) An employee, who has accumulated in excess of two
year’s annual leave entitlements and who has been advised
accordingly by the employer, may be required to take suffi-
cient leave prior to the next entitlement becoming due to ensure
that their entitlement does not exceed two years entitlement.

(c) An employee who fails to take the leave as specified in
paragraph (b) of this subclause may have any entitlements in
excess of two years paid out at the current rate of pay pro-
vided that the employee shall be required to take at least two
weeks leave in any anniversary year of employment.

(d) At the request of an employee and with the written agree-
ment of the employer, an employee may be allowed to
accumulate in excess of two years annual leave entitlement
upon demonstrating an extraordinary or special reason to the
Employer.

(e) Any employee who has accrued an excessive amount of
leave (ie. In excess of two years entitlement) may be required
to clear any excessive accrued leave by taking double their
entitlement of accrued leave in any one year until such time as
their entitlement is less than two years entitlement.

(f) Where the employer and employee agree, an employee
who has an entitlement in excess of two years may be paid out
their annual leave at their current rate of pay, rather than pro-
ceeding on annual leave, provided that the employee has
proceeded on two week leave in that anniversary year of em-
ployment.

20.—FAMILY, BEREAVEMENT AND PERSONAL
LEAVE

This clause replaces Clause 17.—Short Leave of the Hospi-
tal Salaried Officers Award No. 39 of 1968.

(a) Family Leave
(a) In this subclause “family members” means the em-

ployee’s spouse, defacto spouse, child, stepchild,
parent, and step-parent. This entitlement will also
apply to another person who lives with the employee
as a member of the employee’s family.

(b) The employee is entitled to use up to 38 hours of
his/her personal accrued sick leave to care for an ill
family member each year, providing the employee
must maintain a minimum of 10 days of sick leave
available for personal use in each year. Subject to
subclause (e), all family leave taken is deducted from
the employee’s sick leave.

(c) Family leave is not cumulative from year to year.
(d) Medical certificate requirements are as per those for

Sick Leave under the Award.
(e) Where an employee has insufficient accrued sick

leave, by mutual agreement, up to five days of an-
nual leave may be used for the purpose of family
leave.

(2) Bereavement Leave
(a) An employee shall on the death of—

(i) the spouse of the employee;
(ii) the child or step-child of the employee

(iii) the parent or step-parent of the employee;
(iv) the brother, sister, stepbrother or stepsister; or

(v) any other person, who immediately before the per-
son’s death, lived with the employee as a member of
the employee’s family,

be eligible for up to two (2) days bereavement leave, provided
that at the request of an employee the employer may exercise
a discretion to grant bereavement leave to an employee in re-
spect of some other person with whom the employee has a
special relationship.

(b) The 2 days need not be consecutive.
(c) Bereavement leave is not to be taken during any other

period of leave.
(d) An employee who claims an entitlement to paid leave

under paragraph (a) of this subclause is to provide to the em-
ployer, if so requested, evidence that would satisfy a reasonable
person as to—

(i) the death that is the subject of the leave sought; and
(ii) the relationship of the employee to the deceased

person.
(e) An employee requiring more than two days bereavement

leave in order to travel overseas in the event of the death over-
seas of a member of the employees immediate family may,
upon providing adequate proof, in addition to any bereave-
ment leave to which the employee is eligible, have immediate
access to annual leave and/or accrued long service leave in
weekly multiples and/or leave without pay provided all ac-
crued leave is exhausted.

(3) Special Personal Leave
(a) Without Pay
The employer may upon the request of an employee, grant

that employee special leave without pay for any special or
personal reason.

(b) Use of Annual Leave
The employer may, upon the request of an employee and

with sufficient cause being shown, which may in the circum-
stances be with little notice, grant that employee single days
of annual leave for pressing personal emergencies.

21.—PARENTAL LEAVE
This clause replaces the Clause 18A.—Maternity Leave of

the Hospital Salaried Officers Award No. 39 of 1968. Subject
to the terms of this clause employees are entitled to parental
leave and / or to work part-time in connection with the birth
or adoption of a child.

(a) Definitions
For the purpose of this clause—

(a) “Child” means a child of the employee under the
age of one year except for adoption of a child where
“child” means a person under the age of five years
of age who is placed with the employee for the pur-
pose of adoption, other than a child or step child of
the employee or of the spouse of the employee or
child who has previously lived continuously with
the employee for a period of six months or more.

(b) “Parental leave” means maternity, paternity or adop-
tion leave taken in accordance with this clause.

(2) Basic Entitlement
(a) Employees whose contract of service is by the month

are entitled to 52 weeks-unpaid parental leave in relation to
the birth or adoption of their child. For females maternity leave
may be taken and for males paternity leave may be taken.
Adoption leave may be taken in the case of adoption.

(b) Parental leave is to be available to only one parent at a
time, except that both parents may simultaneously access the
leave in the following circumstances—

(i) for maternity leave and paternity leave, an unbroken
period of one week at the time of the birth of the
child—

(ii) for adoption leave, an unbroken period of up to three
weeks at the time of placement of the child.

(c) In order to demonstrate to the employer that, subject to
paragraph (b), only one parent will be off on Parental Leave
at a time an employee shall, when applying for parental leave,
provide the employer with a statutory declaration stating par-
ticulars of any period leave sought or taken by his or her
spouse.
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(3) Maternity Leave
(a) An employee will provide to the employer at least ten

weeks in advance of the expected date of confinement—
(i) a certificate from a registered medical practitioner

stating that she is pregnant and the expected date of
confinement; and

(ii)  written notification of the date on which she pro-
poses to commence maternity leave, and the period
of leave to be taken.

(b) Subject to subclause (c) and unless agreed otherwise
between employer and employee, an employee may commence
parental leave at any time within six weeks immediately prior
to the expected date of birth.

(c) Where an employee continues to work within the six
week period immediately prior to the expected date of birth,
or where the employee elects to return to work within six weeks
after the birth of the child, the employer may require the em-
ployee to provide a medical certificate stating that she is fit to
work on her normal duties.

(d) Where the pregnancy of an employee terminates after
27 weeks and the employee has not commenced maternity
leave, the employee may take unpaid leave (to be known as
special maternity leave) for such period as a registered medi-
cal practitioner certifies as necessary, except that where an
employee is suffering from an illness not related to the direct
consequences of the delivery, an employee shall be entitled to
access paid sick leave to which she is entitled, in lieu of, or in
addition to, special maternity leave.

(e) Where leave is granted under subclause (3)(d), during
the period of leave an employee may return to work at any
time, as agreed between the employer and the employee pro-
vided that time does not exceed four weeks from the
recommencement date desired by the employee.

(f) Where the pregnancy of an employee then on maternity
leave terminates other than by the birth of a living child, it
shall be the right of the employee to resume work at a time
nominated by the employer which shall not exceed four weeks
from the date of notice in writing by the employee to the em-
ployer that she desires to resume work.

(g) Where an employee then on maternity leave suffers ill-
ness related to her pregnancy, she may take such paid sick
leave as to which she is then entitled and such further unpaid
leave (to be known as special maternity leave) as a registered
medical practitioner certifies as necessary before her return to
work provided that the aggregate of paid sick leave, special
maternity leave and maternity leave shall not exceed twelve
months.

(4) Paternity Leave
An employee will provide to the employer, at least ten weeks

prior to each proposed period of paternity leave—
(a) a certificate from a registered medical practitioner

which names his spouse, states that she is pregnant
and the expected date of confinement, or states the
date on which the birth took place; and

(b) written notification of the date on which he proposed
to start and finish the period of paternity leave.

(5) Adoption Leave
(a) The employee will notify the employer at least ten weeks

in advance of the date of commencement of adoption leave
and the period of leave to be taken. An employee may com-
mence adoption leave prior to providing such notice where
through circumstances beyond the control of the employee,
the adoption of a child takes place earlier.

(b) The employer may require an employee to provide con-
firmation from the appropriate government authority of the
placement.

(c) The employer shall grant an employee who is seeking to
adopt a child such unpaid leave as is required by the employee
to attend any compulsory interviews or examinations as are
necessary as part of the adoption procedure. Where paid leave
is available to the employee, the employer may require the
employee to take such leave in lieu of unpaid leave.

(d) Where the placement of a child for adoption with an
employee does not proceed or continue, the employee will
notify the employer immediately and the employer will nomi-
nate a time not exceeding four weeks from the date of
notification for the employee’s return to work.

(6) Variation of Notice Period
Notwithstanding the requirement to give at least 10 weeks

notice of the date of commencement of parental leave, such
notice may be for a greater or lesser period, where it is neces-
sary to vary the date of commencement of parental leave due
to a variation in the actual date of arrival of the child. Such
variation does not count as a variation for the purposes of
subclause (7) of this clause.

(7) Variation of Period of Parental Leave
Unless agreed otherwise between the employer and em-

ployee, an employee may apply to their employer to change
the period of parental leave on one occasion. Any such change
shall be notified at least four weeks prior to the commence-
ment of the changed arrangements.

(8) Parental Leave and Other Entitlements
An employee may in lieu of or in conjunction with parental

leave, access other paid leave entitlements which the employee
has accrued, such as annual leave and long service leave, sub-
ject to the total amount of leave not exceeding 52 weeks.

(9) Transfer to a Safe Job
(a) Where an employee is pregnant and, in the opinion of a

registered medical practitioner, illness or risks arising out of
the pregnancy or hazards connected with the work assigned
to the employee make it inadvisable for the employee to con-
tinue at her present work, the employee will, if the employer
deems it practicable, be transferred to a safe job at the rate
and on the conditions attaching to that job until the commence-
ment of maternity leave.

(b) If the transfer to a safe job is not practicable, the em-
ployee may elect, or the employer may require the employee,
to commence parental leave.

(10) Entitlement to Part-Time Employment
(a) Where an employee is pregnant, and has a doctors cer-

tificate advising that it would be preferable for the employee
to work part-time, or where an employee is eligible for paren-
tal leave, and the employer agrees, the employee may work
part-time, the terms of which are to be agreed in writing, in
one or more periods at any time until the child’s second birth-
day or until the second anniversary of the placement of the
child.

(b) The work to be performed part-time need not be the
work performed by the employee in his or her former posi-
tion.

(11) Returning to Work After a Period of Parental Leave or
Part-Time Work

(a) An employee will notify of their intention to return to
work after a period of parental leave or part-time work en-
tered into in accordance with this clause at least four weeks
prior to the expiration of the leave or part-time work.

(b) An employee will be entitled to the position that they
held immediately before proceeding on parental leave. In the
case of an employee transferred to a safe job pursuant to
subclause (8), the employee will be entitled to return to the
position they held immediately before such transfer. An em-
ployee who entered into part-time work in accordance with
subclause (10) will be entitled to return to his or her former
position.

(c) When such position no longer exists but there are other
positions available, which the employee is qualified for and is
capable of performing, the employee will be entitled to a po-
sition as nearly comparable in status and pay to that of their
former position.

(12) Replacement Employees
(a) A replacement employee is an employee specifically

engaged or temporarily promoted or transferred, as a result of
an employee proceeding on parental leave.

(b) A replacement employee will be informed of the tempo-
rary nature of the employment and of the rights of the employee
who is being replaced.

(13) Notwithstanding any Award, Agreement or other pro-
vision to the contrary

(a) Absence on parental leave shall not break the continuity
of service of an employee but shall not be taken into account
in calculating the period of service for any purposes of the
Award or this Agreement.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.2582

(b) Commencement of part-time employment in accordance
with this clause, and return from part time to full time work
under this clause, shall not break the continuity of service or
employment.

(c) An employee may elect to work on a casual basis during
a period of parental leave without affecting the prior status of
employment with the Health Service. Any period of casual
employment will stand alone and will not accrue towards en-
titlements under this Agreement.

22.—AWARD CONSOLIDATION
(a) The parties agree to consolidate the Award during the

life of this agreement.
(b) The amendments to the Award are outlined in Attach-

ment 2 – Award Amendments.

23.—ALLOWANCES
Where an employee subject to this Agreement is paid an

allowance as provided under the Hospital Salaried Officers
Award No. 39 of 1968, which is calculated as a percentage of
a salary rate prescribed by that Award, the allowance shall for
the life of this Agreement, now be calculated using the salary
rates as prescribed at Clause30.—Salaries of the Agreement.

24.—OVERPAYMENTS
(a) Where an employee is paid for work not subsequently

performed or is overpaid in any other manner, the employer is
entitled to make adjustment to the subsequent wages or sala-
ries of the employee.

(b) One-off Payments
Subject to subclause (4) and (5), one-off overpayment may

be recovered by the employer in the pay period immediately
following the pay period in which the overpayment was made,
or in the period immediately following the pay period in which
it was discovered that overpayment has occurred.

(c) Cumulative Overpayments
Subject to subclause (4) and (5), cumulative overpayments

may be recovered by the employer at a rate agreed between
the employer and the employee, provided that the rate at which
the overpayment is recovered is not at a lesser rate than the
rate at which it was overpaid or $50 per week, depending on
which is the lesser amount per pay period.

(d) In exceptional circumstances, other arrangements for the
recovery of overpayments may be agreed between the em-
ployer and the employee.

(e) The employer is required to notify the employee of their
intention to recoup the overpayment and to consult with the
employee as to the appropriate recovery rate.

25.—CONTRACT OF SERVICE—PROBATION
This Clause replaces subclause (1) of Clause 8.—Contract of

Service, of the Hospital Salaried Officers Award No. 39 of 1968.
(1) (a) Every new employee appointed to the employ of the

WHS shall be on probation for a period of three (3) months.
(b) At any time during the period of probation the WHS

may annul the appointment and terminate the service of the
employee by the giving of two weeks notice.

(c) At any time during the period of probation the employee
may resign by giving two (2) weeks notice.

(d) A lesser period of notice may be agreed, in writing be-
tween the WHS and the employee.

(e) On the completion of three months employment the pe-
riod of probation may be extended for a further and final period
of three months at the discretion of the WHS. The provisions
of subclause (b), (c) and (d) of this clause still apply during
the period of probation.

(f) Where an employee’s period of probation has been ex-
tended for a further period of three months, the WHS shall
notify the employee in writing of the extension and provide
justification for the extension of probation.

(g) An employee shall not be deemed to be employed by the
month until he/she has completed his/her probationary period
or extended probationary period of employment as the case
may be.

26.—TRAVELLING ALLOWANCE
(a) At the option of the employer, which option shall be

notified in writing to the employee before it is exercised and

before the employee has made the travel arrangements for
which the allowance is to be claimed, this clause may replace
Clause 21.—Travelling to the Hospital Salaried Officers Award
No. 39 of 1968.

(b) Subject to sub-clauses (1) and (3), an employee who is
required to travel on official business will be reimbursed for
reasonable accommodation, meals, and incidental expenses
based on actual reasonable costs incurred as demonstrated by
the production of receipts, provided that reasonable payment
will be made for incidental expenses for which receipts are
not available, and that the maximum amount payable will not
be greater than the amounts allowed for accommodation, in-
cidental expenses, and meal allowances, as the case may be in
the relevant area as set out in Clause 24A of the Award.

(c) The provisions of this clause do not apply to an em-
ployee who is relieving or who has been temporarily
transferred to a position for a period exceeding five (5) work-
ing days.

27.—MOBILITY
(1) This clause will apply to all current and prospective

employees of the WHS.
(2) The parties agree that the provision of appropriate levels

of health care is better able to be facilitated where the workforce
is prepared to be mobile in the sense of being able to work in
more than one position and where appropriate able to move
on a temporary or permanent basis to a different location and
or position.

(3) It is agreed that employee mobility should;
(a) not impose unreasonable difficulties, out of pocket

expenses, or otherwise impact adversely on employ-
ees; and

(b) subject to the provisions of this clause, be as far as
practicable, voluntary.

(4) Staffing mobility, administered in accordance with the
standards and principles contained in this clause, within the
Western Health Service region will benefit employees through
providing—

(a) access to a greater variety of employment opportu-
nities

(b) the opportunity to develop and acquire a wide range
of skills, competencies and work experience;

(c) expanded opportunities in terms of career develop-
ment; and

(d) improved employment security.
(5) Employees agree to be prepared to give reasonable con-

sideration to any proposal in regard to their mobility which
meets the principles and requirements of this clause.

(6) The parties agree that in giving effect to the mobility
provisions of this clause, both the organisation’s and employ-
ee’s needs are to be considered including—

(a) ensuring that the careers of employees are not dis-
advantaged;

(b) consideration of family & career responsibilities;
(c) availability of transport and its cost;
(d) reimbursement of the employee for any reasonable

costs incurred by the employee as a result of a tem-
porary or permanent move made.

(e) matching skill level and professional suitability of
any temporary job opportunity or permanent new
position;

(f) availability of training and support to assist the em-
ployee with any skills deficit in respect to the
requirement of the temporary job opportunity or
permanent new position.

(g) consideration of the employee’s ability to cope with
the temporary or permanent change;

(h) adequate support to assist the employee with deal-
ing with the change involved in moving to another
job on either a temporary or permanent basis.

(7) The parties acknowledge the above and any other rea-
sonable considerations can only be properly assessed through
consultation between the employer, employee and the union.
When considering the reasonableness of any proposed move
the level of the employee and the relative cost to the employee
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of any move will be taken into account. Subject to family and
social commitments and the suitability of the position, the
higher the classification of the employee, the more the em-
ployee can be expected to demonstrate flexibility in regard to
mobility.

(8) The parties agree that they will assist in the introduction
of this initiative on the following basis—

(a) Relief—
It is agreed that all positions, which for operational
reasons are required to be relieved, will be relieved.

(i) Relief is defined as: “Planned relief” which is
relief in positions for which a minimum of
four weeks notice can reasonably be given. It
is likely that planned relief will usually be for
the cover of leave, higher duties and relief for
vacancies caused by special projects and the
like. “Unplanned relief” which is relief at short
notice for unplanned absences such as sick
leave, family leave, urgent operational require-
ments and the like.

(ii) Employees may agree to relieve in positions
at the request of their supervisor to meet short-
term operational requirements.

(iii) Where possible, all such relief will be pro-
vided on a voluntary basis, and vacancies will
be notified and open to all eligible employees
and awarded on the basis of merit.

(iv) Where no suitable employee has volunteered,
and it is not reasonable to recruit from out-
side the health service, or in exceptional
circumstances, following consultation with the
employee, an employee may be required to
relieve in a position provided that—

(aa) the position is suitable;
(bb) due consideration is given to the em-

ployees personal commitments;
(cc) the employee will not be financially

disadvantaged;
(i) Where an employee has been directed to re-

lieve in a position on more than two occasions
in a calendar month, the employee may seek
a review of the decision.

(ii) The relieving employee has the right to return
to their substantive position at the end of the
period of relief, as does the person whose po-
sition is being relieved.

(b) Temporary Transfer.
Subject to agreement between the employer and
employee, an employee may be transferred to an-
other position within the Western Health Service on
a temporary basis, provided that—

(i) the employer and employee mutually agree the
decision to transfer;

(ii) the period of time is defined;
(iii) the transfer is at a comparable classification

level; and
(iv) the employee is formally notified of the agreed

duties and these are commensurate with the
substantive classification of the employee.

(v) where an employee has agreed to a temporary
transfer the employee may not capriciously
withdraw their agreement to that transfer.

(c) Permanent Transfer.
Subject to agreement between the parties, an em-
ployee may be transferred to another position within
the Western Health Service on a permanent basis,
provided that—

(i) the employer and employee mutually agree the
decision to transfer;

(ii) the transfer is at a comparable classification
level; and

(iii) the employee is formally notified of the agreed
duties and these are commensurate with the
substantive classification of the employee.

(d) Restructure.
Where the requirement for mobility arises out of an
organisational restructure the relevant provisions of the
award together with the relevant legislation applies.

28.—SKILLS ACQUISITION, TRAINING AND
EMPLOYEE DEVELOPMENT

(1) This clause is to be read in conjunction with Clause 27.—
Mobility.

(2) The purpose of these clauses is to—
(a) recognise that change is a constant factor within the

work environment, that the workplace of tomorrow
will not be the same workplace today, and that em-
ployees can be expected to work in several different
types of jobs during their working life.

(b) recognise that both employees and employers share
obligations to ensure that the organisation and the
employees are able to adapt to continuous change;

(c) facilitate the creation of a mobile, skilled, efficient,
effective and adaptable workforce;

(d) facilitate the training and development of staff so
that they are best able to meet the present and future
needs of the Government Health Industry;

(e) assist in ensuring that employers are able to attract,
develop and retain the best possible staff;

(f) facilitate the deployment of employees within the
operations of the employer to best effect; while at
the same time respecting the individual needs, secu-
rity, expectations and reasonable requirements of
employees, and not imposing, either directly or in-
directly, unnecessary or unreasonable costs to them.

(3) The parties agree that the provision of appropriate levels
of health care is better able to be facilitated where the workforce
is appropriately trained and skilled both for present needs and
for reasonably expected future requirements including career
development and opportunities within the Government Health
Industry.

(4) It is agreed that skills acquisition, training and employee
development;

(a) not impose unreasonable difficulties, out of pocket ex-
penses, or otherwise impact adversely on employees;

(b) subject to the provisions of this clause, be as far as
practicable, voluntary;

(5) Skills acquisition, training and employee development,
administered in accordance with the standards and principles
contained in this clause, within the WHS region will benefit
employees through providing—

(a) access to a greater variety of employment opportu-
nities;

(b) the opportunity to develop and acquire a wide range
of skills, competencies and work experience;

(c) expanded opportunity in terms of career develop-
ment; and

(d) improved employment security.
(6) Employees agree to be prepared to give reasonable con-

sideration to any proposal in regard to their skills acquisition,
training and development which meets the principles and re-
quirements of this clause.

(7) The parties agree that in giving effect to the provisions
of this clause, both the organisation’s and employee’s needs
and reasonable expectations are to be considered including—

(a) ensuring that the careers of employees are enhanced
and that they are not disadvantaged;

(b) consideration of the possible impact of any course
study requirements, training, training schedule, em-
ployee development and or succession plan on family
and carer responsibilities;

(c) reimbursement to the employee for any reasonable
costs incurred by the employee as a result of attend-
ance at or participation in any training, course of
study or development activities at the direction of
the employer;

(d) the skill level, aptitude, aspirations and suitability
of the employee for the proposed skills acquisition,
training or development program;
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(e) the relevance of any proposed skills acquisition, train-
ing or development program to the needs of the
employer, and

(f) that attendance by the employee does not unduly
affect or inconvenience the operations of the em-
ployer.

The parties acknowledge the above and any other reason-
able considerations can only be properly assessed through
consultation between the employer, employee and, where ap-
propriate, the union.

(8) For the purposes of this clause, an “approved course” or
“approved training” is an accredited or industry recognised
course of study, conference or workshop undertaken by the
employee which in the employer’s view;

(a) is relevant to the business outcomes to be achieved
by the employee

(b) is relevant to the current and emerging business needs
of the employer; and/or

(c) enhances the career development of the employee.
(9) Training and Short Courses
The parties agree that they will assist in the introduction of

this initiative on the following basis—
(a) An employee may be required to attend a training

course or short course directly related to their work
during ordinary working hours.

(b) Attendance at such courses shall be at no expense to
the employee.

(c) An employee shall not unreasonably refuse to par-
ticipate in any course of study where the subject
matter is relevant to the current or emerging busi-
ness needs of the employer, provided the course of
study is conducted in ordinary working hours and is
paid in accordance with the terms of the Agreement.

(d) The employer may grant leave with pay to partici-
pate in an approved short course or training course.
The amount of leave may be up to 38 hours within a
12 months period.

(e) Where attendance is paid for by the employer;
(i) the employee may be required to provide evi-

dence to the employer of attendance and
satisfactory progress with studies.

(ii) the employee may be required to report to
other employees on the course or training or
to impart the knowledge gained to other em-
ployees

(f) The employer may, where the short course or train-
ing is not an approved course or training, grant an
employee leave to attend the short course or train-
ing during the employee’s hours of duty and may
require the employee to make up the hours or the
employer may grant unpaid leave for such purpose.

(10) Multiskilling
(a) Employees agree that they will assist in the introduction

of this policy on the following basis;
(i) Job Rotation

(aa) Employer and Employee mutually negotiate
the decisions.

(bb) The period of time for any job rotation cycle
is defined.

(cc) Prior to commencement of a job rotation ar-
rangement, agreement is reached regarding the
employee’s continuity of service, tenure of
employment in their substantive position or
placement, at the completion of the rotation.

(ii) Job Enlargement and Enrichment
(aa) Decisions are mutually agreed by employee

and supervisor.
(bb) The purpose, progression and outcomes from

the enlargement / enrichment process are
clearly defined.

(cc) The period of time is defined, where possible.
(dd) The employee is formally notified of the

agreed duties and these are commensurate with
the substantive classification of the employee.

(ee) The employee is provided with adequate sup-
port and mentoring to ensure they have an
adequate opportunity to learn and become
expert in the new duties and responsibilities.

(b) Any job specific training required will be provided by
the WHS. A training program will be developed to allow em-
ployees to gain a high level of understanding of the new
position and will take into account the continuity of customer
service and the career development of the employee.

(c) While as far as practicable, participation in multi-skilling
will be voluntary, where, subject to the considerations set out
in this clause, the employee unreasonably refuses a multi-
skilling opportunity, the employer may direct the employee
to undertake the placement.

For the purposes of this paragraph, ”unreasonably” is de-
fined as an employee who can be seen to be damaging their
own employment by refusing to multi-skill, and/or the em-
ployer can demonstrate significant operational need for the
employee to be multi-skilled.

(13) Staff Development Program
(a) WHS will develop at an organisational level staff devel-

opment programs.
(b) The staff development program will be directed to meet-

ing the current and future staffing meeds of the WHS and will
be based on the identified staffing needs and succession plans
of the hospital, health services, and health units, which make
up the WHS area.

(c) The staff development program(s);
(i) may be focused at the health service or WHS level

as appropriate.
(ii) will involve staff who either nominate or are nomi-

nated to participate in the scheme, but whose
participation shall be voluntary.

(iii) where, due to the number of nominations a quota is
necessary, selection for participation will be on merit.

(iv) will be focused on meeting the current and future
staffing needs of the Health Service and Government
Health Industry; and

(v) may be based either or both on the job training and
formal training.

(d) All reasonable expenses incurred by an employee aris-
ing out of participation in a staff development program will,
subject to the presentation of adequate proof, be reimbursed
by the employer.

(14) Formal Part-time or Full-time Post Secondary Study
The provisions of this clause shall not diminish the rights of

employees who undertake formal post secondary study in an
approved course.

(15) Notwithstanding, any provisions contained above in
this clause, the employer can limit access to training and de-
velopment courses based upon financial grounds.

(16) The WHS will review the application of skill acquisi-
tion, training and employee development programs during the
life of this agreement. The parties agree to review the applica-
tion of this clause as a result of that review.

29.—SALARY PACKAGING
This clause is an agreement entered into in accordance with

Clause 44 Salary Packaging of the Award and shall be read in
conjunction with that clause.

(1) At the request of an employee, an employer and em-
ployee may agree to enter into a salary packaging arrangement.

(2) WHS shall not require an employee to enter into a salary
packaging arrangement, provided that this clause will not
impinge on any additional employer provided benefits.

(3) The salary packaging arrangement entered into shall be
by separate written agreement with the employer which sets
out the terms and conditions of the arrangement provided that
the terms of such agreement shall comply with the terms of
this clause.

(4) Such agreement shall be formulated on the basis that, on
balance, there shall be no material disadvantage of the em-
ployee concerned, and shall be cost neutral in relation to the
total employment cost the employer.
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(5) The salary packaging arrangement must comply with
relevant taxation laws and the employer will not be liable for
additional tax, penalties or other costs payable or which may
become payable by the employee.

(6) An employee may elect to cancel any salary packaging
arrangement by giving a minimum of four weeks notice.

(7) The employer may elect to cancel any salary packaging
arrangement by giving minimum of four weeks notice if the
employer incurs a liability to pay fringe benefits tax or any
other tax in respect of the non-cash benefits provided, pro-
vided that the employer cannot retrospectively cancel any
salary packaging arrangement.

(8) Notwithstanding subclauses (6) and (7) the employer
and the employee may agree to forgo the notice period.

(9) The cancellation of salary packaging will not cancel or
otherwise effect the operation of this Agreement.

(10) Any dispute arising from the operations of this clause
will be dealt with in accordance with the relevant dispute set-
tlement provisions.

30.—SALARIES
This clause replaces Schedule A—Minimum Salaries of the

Hospital Salaried Officers Award No. 39 of 1968.
(1) Subject to the provision of Clause 9.—Salaries of the

Award and to the provisions of this Clause the minimum an-
nual salaries for employees bound by this Agreement are set
in this Clause and shall apply from the date of registration
until the expiry of this Agreement.

(2) Minimum salaries as follows; for all callings other than
those specified in subclause (3);

4% 1.50% 2% 1.25%
Previous From From From From

EBA Rates 16.11.99 1/01/00 1/07/00 1/01/01
Salary Salary Salary Salary Subject to

Clause
10(4)
Salary

P/Annum P/Annum P/Annum P/Annum P/Annum
$ $ $ $ $

LEVEL 1
Under 17 years
of age 12,237 12,726 12,917 13,176 13,340
17 years of age 14,289 14,861 15,083 15,385 15,577
18 years of age 16,680 17,347 17,607 17,960 18,184
19 years of age 19,306 20,078 20,379 20,787 21,047
20 years of age 21,681 22,548 22,886 23,344 23,636
1st year of full-time
equivalent adult
service 23,816 24,769 25,140 25,643 25,964
2nd year of full-time
equivalent adult
service 24,551 25,533 25,916 26,434 26,765
3rd year of full-time
equivalent adult
service 25,282 26,293 26,688 27,221 27,562
4th year of full-time
equivalent adult
service 26,011 27,051 27,457 28,006 28,356
LEVEL 2 26,742 27,812 28,229 28,793 29,153

27,475 28,574 29,003 29,583 29,952
28,317 29,450 29,891 30,489 30,870
28,900 30,056 30,507 31,117 31,506
29,760 30,950 31,415 32,043 32,443

LEVEL 3 30,777 32,008 32,488 33,138 33,552
31,567 32,830 33,322 33,989 34,413
32,399 33,695 34,200 34,884 35,320
33,724 35,073 35,599 36,311 36,765

LEVEL 4 34,418 35,795 36,332 37,058 37,522
35,459 36,877 37,431 38,179 38,656
36,527 37,988 38,558 39,329 39,821
38,047 39,569 40,162 40,966 41,478

LEVEL 5 38,838 40,392 40,997 41,817 42,340
39,926 41,523 42,146 42,989 43,526
41,045 42,687 43,327 44,194 44,746
42,196 43,884 44,542 45,433 46,001

LEVEL 6 44,414 46,191 46,883 47,821 48,419
46,060 47,902 48,621 49,593 50,213
48,400 50,336 51,091 52,113 52,764

LEVEL 7 49,651 51,637 52,412 53,460 54,128
51,237 53,286 54,086 55,167 55,857
52,880 54,995 55,820 56,937 57,648

LEVEL 8 55,280 57,491 58,354 59,521 60,265
57,248 59,538 60,431 61,640 62,410

4% 1.50% 2% 1.25%
Previous From From From From

EBA Rates 16.11.99 1/01/00 1/07/00 1/01/01
Salary Salary Salary Salary Subject to

Clause
10(4)
Salary

P/Annum P/Annum P/Annum P/Annum P/Annum
$ $ $ $ $

LEVEL 9 60,226 62,635 63,575 64,846 65,657
62,298 64,790 65,762 67,077 67,915

LEVEL 10 64,566 67,149 68,156 69,519 70,388
68,214 70,943 72,007 73,447 74,365

LEVEL 11 71,128 73,973 75,083 76,584 77,542
74,091 77,055 78,210 79,775 80,772

LEVEL 12 78,154 81,280 82,499 84,149 85,201
80,899 84,135 85,397 87,105 88,194
84,029 87,390 88,701 90,475 91,606

CLASS 1 88,764 92,315 93,699 95,573 96,768
CLASS 2 93,498 97,238 98,696 100,670 101,929
CLASS 3 98,231 102,160 103,693 105,766 107,089
CLASS 4 102,965 107,084 108,690 110,864 112,249

(a) An employee, who is 21 years of age or older on ap-
pointment to a classification equivalent to Level 1, may be
appointed to the minimum rate of pay based on years of serv-
ice, not on age.

(b) A Medical Typist or Medical Secretary shall be paid a
medical terminology allowance of $1000 per annum.

For the purposes of this subclause ‘Medical Typist’ and
‘Medical Secretary’ shall mean those workers classified on a
classification equivalent to Level 1,2, or 3 who spend at least
50% of their time typing from tapes, shorthand, and/or Doc-
tor’s notes of case histories, summaries, reports or similar
material involving a broad range of medical terminology.

(1) Minimum salaries for Specified Callings and Other Pro-
fessionals are detailed as follows;

(a) Employees, who possess a relevant tertiary level qualifi-
cation, or equivalent as agreed between the HSOA and the
employers, and who are employed in the callings of Archi-
tect, Audiologist, Bio Engineer, Chemist, Dietitian, Engineer,
Medical Scientist, Librarian, Occupational Therapist, Physi-
otherapist, Physicist, Pharmacist, Clinical Psychologist,
Psychologist, Research Officer, Scientific Officer, Social
Worker, Speech Pathologist, Podiatrist, Medical Imaging Tech-
nologist, Nuclear Medicine Technologist, Radiation Therapist,
Orthotist, Certified Clinical Perfusionist, or any other profes-
sional calling as agreed between the HSOA and employers,
shall be entitled to Annual Salaries as follows—

Previous 4% 1.50% 2% 1.25%
(1997/98) From From From From

EBA Rates 16.11.99 1/01/00 1/07/00 1/01/01
Salary Salary Salary Salary Subject to

 Clause
10(4)
Salary

P/Annum P/Annum P/Annum P/Annum P/Annum
$ $ $ $ $

LEVEL 3/5 30,777 32,008 32,488 33,138 33,552
32,399 33,695 34,200 34,884 35,320
34,418 35,795 36,332 37,058 37,522
36,527 37,988 38,558 39,329 39,821
39,926 41,523 42,146 42,989 43,526
42,196 43,884 44,542 45,433 46,001

LEVEL 6 44,414 46,191 46,883 47,821 48,419
46,060 47,902 48,621 49,593 50,213
48,400 50,336 51,091 52,113 52,764

LEVEL 7 49,651 51,637 52,412 53,460 54,128
51,237 53,286 54,086 55,167 55,857
52,880 54,995 55,820 56,937 57,648

LEVEL 8 55,280 57,491 58,354 59,521 60,265
57,248 59,538 60,431 61,640 62,410

LEVEL 9 60,226 62,635 63,575 64,846 65,657
62,298 64,790 65,762 67,077 67,915

LEVEL 10 64,566 67,149 68,156 69,519 70,388
68,214 70,943 72,007 73,447 74,365

LEVEL 11 71,128 73,973 75,083 76,584 77,542
74,091 77,055 78,210 79,775 80,772

LEVEL 12 78,154 81,280 82,499 84,149 85,201
80,899 84,135 85,397 87,105 88,194
84,029 87,390 88,701 90,475 91,606

CLASS 1 88,764 92,315 93,699 95,573 96,768
CLASS 2 93,498 97,238 98,696 100,670 101,929
CLASS 3 98,231 102,160 103,693 105,766 107,089
CLASS 4 102,965 107,084 108,690 110,864 112,249
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(a) Subject to paragraph (d) of this sub clause, on appoint-
ment or promotion to the Level 3/5 under this sub clause—

(i) Employees, who have completed an approved three-
year academic tertiary qualification, relevant to their
calling, shall commence at the first year increment;

(ii) Employees, who have completed an approved four-
year academic tertiary qualification, relevant to their
calling, shall commence at the second year incre-
ment;

(iii) Employees, who have completed an approved Mas-
ters or PhD Degree relevant to their calling shall
commence on the third year increment;

Provided that employees who attain a higher tertiary level
qualification after appointment shall not be entitled to any
advanced progression through the range.

(a) The employer and the HSOA shall be responsible for
determining the relevant acceptable qualifications for appoint-
ment for the callings covered by this sub clause and shall
maintain a manual setting out such qualifications.

(b) The employer in allocating levels pursuant to paragraph
(b) of this sub clause may determine a commencing salary
above Level 3/5 for a particular calling/s.

(1) The following conditions shall apply to employees in
the callings detailed below—

Engineers—
Employees employed in the calling of Engineer and
who are classified Level 3/5 under this Agreement
shall be paid a minimum salary at the rate prescribed
for the maximum of Level 3/5 where the employee
is an “experienced engineer” as defined.

For the purposes of this paragraph “experienced engineer”
shall mean—

(a) An engineer appointed to perform professional en-
gineering duties and who is a Corporate Member of
The Institution of Engineers, Australia, or who at-
tains that status during service.

(b) An engineer appointed to perform professional du-
ties who is not a Corporate Member of the Institution
of Engineers, Australia but who possesses a degree
or diploma from a University, College, or Institu-
tion acceptable to the employer on the
recommendation of the Institution of Engineers, Aus-
tralia, and who—

(i) having graduated in a four or five academic
year course at a University or Institution rec-
ognised by the employer, has had four years
experience on professional engineering duties
acceptable to the employer since becoming a
qualified engineer, or

(ii) not having a University degree but possess-
ing a diploma recognised by the employer, has
had five year’s experience on professional
engineering duties, recognised by the em-
ployer since becoming a qualified engineer.

31.—REVIEW OF CORPORATE, SUPPORT AND
ALLIED HEALTH SERVICES

The HSOA acknowledges that during the life of the Agree-
ment the WHS may review the organisational structures,
corporate and support services, and allied health services cur-
rently provided by individual hospital and health service sites.
The review process may result in changes to services through
a combination of rationalisation and centralisation of certain
functions.

The HSOA agrees to work constructively with the WHS
during the course of the review process and the implementa-
tion of any change resulting from the review process.

This clause does not override Clause 40. – Introduction of
Change contained in the Award.

32.—ESTABLISHMENT OF COMPETENCIES FOR
LEVELS 1 & 2

(1) The WHS agrees to investigate the potential for the pro-
gressive introduction and implementation of competency based
job descriptions for Levels 1 and 2 employees.

(2) As a first step, the parties agree that they will review the
outcomes of the processes set out under clause 33 of the Hos-
pital Salaried Officers Western Health Service Enterprise
Agreement 1999.

(3) It is agreed, subject to the agreement of the MHS, that
the WHS may participate as an observer in the HSOA/MHS
competency review process.

33.—REVIEW OF SICK LEAVE MANAGEMENT
The parties agree to review and report on alternative ap-

proaches to the management of sick leave. In conducting the
review, the parties will identify the options for the introduc-
tion of sick leave management system/s which provide
improved sick leave payment protection for employees who
are genuinely ill whilst also targeting instances of sick leave
abuse. Any alternative system introduced must be cost neutral
to the employer, and must not diminish the overall sick leave
entitlement.

34.—RURAL RECRUITMENT AND RETENTION
ISSUES

(1) Recruitment and attraction of suitably qualified and/or
experienced employees, particularly Allied Health profession-
als, is an issue for the WHS. This issue has a significant impact
on service cost; quality; efficiency; effectiveness; flexibility;
and patient care, as does their resolution.

(2) The parties agree to investigate ways of removing obsta-
cles to the recruitment and attraction of suitably qualified and/
or experienced employees.

(3) As a first step to addressing these matters the parties
agree to consider—

• The appropriateness and flexibility of the current
classification system

• Training and professional development opportuni-
ties

• Support systems and mentoring
• Career paths
• Accommodation
• Incentive schemes
• Flexible leave arrangements
• Work practices and arrangement

(4) To address these issues, the parties agree that the Health
Service will participate on the Workforce working party es-
tablished as part of the South West Strategic Plan, to make
recommendations aimed at improving recruitment, attraction
and retention of employees.

(5) The recommendations of the Workforce working party
shall be made available to the HSOA. Prior to the adoption of
any of the recommendations, the employer shall consult with
employees and the HSOA.

(6) The implementation of Recruitment and Attraction strat-
egies shall be in accordance with Clause 40 – Introduction of
Change of the Hospital Salaried Officers Award No. 39 of
1968.

35.—FORTY EIGHT/FIFTY TWO WEEKS WORKING
ARRANGEMENT

A “forty eight – fifty two weeks” working arrangement is a
system of work whereby an employee forfeits four weeks sal-
ary per year in order to accumulate an additional four weeks
leave per year. (The resultant 48 weeks salary is averaged over
52 weeks). The purpose of this clause is to facilitate such a
work arrangement within the parameters of the Agreement. A
variation of this arrangement can be 49/50 or 51 weeks aver-
aged over 52 weeks.

(1) At the request of an employee or group of employees
the employer may, subject to operational requirements, agree
to a forty eight – fifty two weeks working arrangement. For
the purposes of this subclause, and without limiting the mean-
ing of the term “operational requirements” may include—

(a) availability of suitable cover;
(b) whether a forty eight – fifty two week work arrange-

ment is offered to any other employees at the work
site or in a particular work unit;

(c) any costs, including set-up costs the employer would
incur should it agree to a forty eight – fifty two work
arrangement in a particular circumstance;
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(d) the impact of the work arrangement on other em-
ployees;

(e) patient, client, customer and service requirements.
(2) The portion of the employee’s salary to be forfeited will

be calculated as a fortnightly amount and the employee’s fort-
nightly salary will be decreased by that amount over the life
of the agreement to enter the forty eight – fifty two week work
arrangements.

(3) All leave will be paid at the reduced rate provided that
the additional leave provided for under this clause continues
to accrue while the employee is on leave.

(4) (a) All overtime rates, shift allowances, on call allow-
ance, availability allowances and any other allowances which
are salary based will be based on 100% of the employees or-
dinary salary but will not be payable for the additional four
weeks leave.

(b) All other allowances will also be paid at the 100% rate
except during the four weeks additional leave.

(5) An employee who fails to clear the additional four (4)
weeks leave within twelve months of the leave becoming due
will lose the leave entitlement and the salary previously for-
feited in lieu of leave will be repaid to the employee at the rate
it was forfeited.

(6) Withdrawal from the arrangement by the employee shall
be by the employee giving the employer one months notice,
or a lesser period if agreed, provided that in the giving of such
notice the employee may not unreasonably refuse to extend
the notice period where to not do so may have a significant
effect in regard to the family responsibilities of another em-
ployee.

(7) Notice of discontinuance of the arrangement by the
employer, shall be by the giving of one month’s notice in writ-
ing, or a lesser period if agreed.

(8) Subject to the provisions of subclause (5) an employee
may not be required to work a forty eight-fifty two week work
arrangement

36.—RATIFICATION
The signatories that follow testify to the fact that this Agree-

ment shall come into effect as of the date of registration.
Toni Farrell
(signed: T Farrell) 14/04/00
(Signature) (Date)
President, for and on behalf of the Hospital Salaried Officers
Association of Western Australia (Union of Workers)
Daniel P Hill

COMMON SEAL
(signed: D Hill) 14/04/00
(Signature) (Date)
Secretary, for and on behalf of the Hospital Salaried Officers
Association of Western Australia (Union of Workers)
Irene Mills
(signed: I S Mills) 31/3/00
(Signature) (Date)
Chairperson, Western Health Service Board
(signed: indecipherable) COMMON SEAL
        SECRETARY

ATTACHMENT 1—MODEL FOR IDENTIFYING
PRODUCTIVITY INCREASES

The following model is to be used as a guide only and it is
expected that it will be modified to meet the needs of Western
Health Service as required.

A Model for Identifying Productivity Increases
The primary focus of Enterprise Bargaining in the workplace

will be on best practice, efficiency, effectiveness, competi-
tiveness and cost saving.

Employees to focus on the following areas—
• Productivity improvements which can be made:

Identification of all possibilities for improving pro-
ductivity through looking at possible changes in what
work is done, who does the work, who could better
do the work, when the work is done, whether the
work should be done (ie. Whether a particular task

can be performed less often and still achieve a satis-
factory output), possibilities for multi-skilling and
opportunities to reduce costs (including financial
costs) and reduce waste.

• Barriers to Productivity Improvements:  Identifica-
tion of any significant barriers to improving
productivity, such as, need for training, need for
equipment, problems with computer programs, de-
marcation problems and arguments about who should
do what, award constraints, information or guide-
lines problems, problems in regard to supervision,
whether too much or not enough, or of poor quality,
opportunities and barriers to self management, physi-
cal barriers such as the location of various functions
which interact with each other and barriers to com-
munication.

Employers, in consultation with their Employees, to focus
on all of the above plus macro issues impacting on productiv-
ity—

• Structural Matters:  Management may need to look
at the structures within which the work is done and
how they can be improved upon.

• Management Style:  Management style and its ap-
propriateness may need to be examined at both an
organisational and departmental level.

• Best Practice, Benchmarking, Continuous Improve-
ment and New Opportunities: initiatives in these
areas will in general need to be initiated by manage-
ment. This is an important area given that one of its
outcomes should be improved competitiveness.
Where barriers to competitiveness beyond the con-
trol of the employer/health service are identified,
these should be drawn to the attention of the Health
Department so that they can be addressed on an in-
dustry basis.

• Culture and Environment:  Management culture and
organisational culture may need to be examined in
light of the overall direction of health management
and where appropriate programs and training be in-
troduced to address any identified problems.

Quality of Employment—Issues to be Examined by Both
Employees and Employers—

This area does not necessarily impact on productivity, as
such, but may have a positive impact financially and/or an
improvement in the non-wage rewards of employment and is
therefore a very valuable, win-win, area for both employees
and employers. Matters to be examined under this heading
include, but are not confined to—

• Occupational Health and Safety
• Unplanned Absences
• Health and Welfare of the Workforce
• Family needs and other demands on workers: better

ways to accommodate and acknowledge that these
without losing focus on the main objectives in re-
gard to responsibility for service to the employer.

• Use of Leave
• Equal Opportunity
• Career paths, including access to special project

work, providing opportunities for development and
recognition

• Employee Recognition, through feedback, support,
acknowledgment, enablement, empowerment, con-
sultation and non-financial rewards

• Training and Development
• Equity Issues

ATTACHMENT 2—AWARD AMENDMENTS
1. Consolidation of the Hospital Salaried Officers Award

No. 39 of 1968 to be completed during the life of this agree-
ment.

(1) The consolidation is to consolidate into the award a
number of conditions and arrangements currently being pro-
vided in accordance with Administrative Instructions and / or
Operational Instructions of the Health Department;
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(2) The conditions and arrangements it is agreed to intro-
duce are to be introduced on a no-win/no-loss basis.

(3) The consolidation includes the removal of gender bi-
ased and inconsistent language, the removal of inconsistencies,
the updating of provisions to reflect current practice and us-
age, the removal of redundant provisions, updating of
allowances as expressed in the Award and the modernisation
of provisions.

(4) The clarification of provisions to improve administra-
tion and interpretation of the Award and to bring it into line
with the new health service structures provided that the area
of coverage and scope of the Award will not be amended by
the consolidation.

2. In addition to and/or in association with the consolida-
tion a number of amendments including the following are to
be made to the Hospital Salaried Officers Award No. 39 of
1968—

(1) Definitions to be updated.
(2) Hours clause to be updated and clarified so that it

adopts the Enterprise Bargaining clause and includes
a provision to permit shifts of up to 12 hours to be
worked.

(3) Holidays and Annual Leave clause to be amended
to—

(a) permit leave to be taken in single days; and
(b) include simplified formulas for accrual of an-

nual leave and calculation of leave on
termination and pro rata leave.

(4) Parental Leave to be included.
(5) Long service leave clause to be amended to include

calculation of entitlement on the basis of 13 weeks
rather than 3 months, and to be taken in multiples of
a week, the clause to be similar to that to be included
in the S41 Agreements but to retain the right to 13
weeks leave after 7 years of service but with no pro
rata leave except as currently specified in the Award
clause.

(6) There will be additional changes as the details of
the consolidation are finalised.

3. The agreement for Consolidation and Amendment of the
Hospital Salaried Officers Award No. 39 of 1968 is a package
agreement.

HOSPITAL SALARIED OFFICERS WICKHAM
DISTRICT HOSPITAL ENTERPRISE

AGREEMENT 1999.
No. PSA AG 46 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Wickham District Hospital

and

Hospital Salaried Officers Association Of Western Australia
(Union Of Workers).

No. PSA AG 46 of 2000.

Hospital Salaried Officers Wickham District Hospital
Enterprise Agreement 1999.

19 May 2000.

Order.
HAVING heard Mr J P Hetman as agent for the Applicant and
Mr C D Panizza on behalf of the Respondent, and by consent,
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act, 1979, hereby orders—

1. THAT the agreement made between the parties as
lodged in the Commission on the 18th day of April
2000 entitled Hospital Salaried Officers Wickham
District Hospital Enterprise Agreement 1999 and as

subsequently amended by direction of the Commis-
sion be registered in the terms of the following
Schedule as an industrial agreement and replaces the
Hospital Salaried Officers Wickam District Hospi-
tal Enterprise Bargaining Agreement 1997 (PSA AG
19 of 1998) which is hereby cancelled, and

2. THAT the Hospital Salaried Officers Wickam Dis-
trict Hospital Enterprise Bargaining Agreement 1996
(PSA AG 108 of 1996) is hereby cancelled.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner

Public Service Arbitrator.

Schedule.

1.—TITLE
This Agreement shall be titled the Hospital Salaried Offic-

ers Wickham District Hospital Enterprise Agreement 1999.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Purpose of Agreement
4. Application and Parties Bound
5. Term of Agreement
6. No Extra Claims
7. Objectives, Principles and Commitments
8. Framework and Principles for Identifying Produc-

tivity Improvements and Bargaining
9. Awards, Agreements and Workplace Agreements

10. Rates of Pay and their Adjustment
11. Resources for Ongoing Productivity Improvement

and Further Enterprise Bargaining Negotiations
12. Dispute Avoidance and Settlement Procedures
13. Hours
14. Part-Time Employees
15. Public Holidays
16. Long Service Leave
17. Sick Leave
18. Taking of Annual Leave
19. Family, Bereavement and Personal Leave
20. Parental Leave
21. Award Consolidation
22. Allowances
23. Overpayments
24. Mobility
25. Contract of Service—Probation
26. Skills Acquisition, Training and Employee Devel-

opment
27. Establishment of Competencies for Levels 1 and 2
28. Salary Packaging
29. Salaries
30. Review of Sick Leave Management
31. Rural Recruitment and Retention Issues
32. Ratification

ATTACHMENT 1 Model for Identifying
Productivity Increases
ATTACHMENT 2 Award Amendments

3.—PURPOSE OF AGREEMENT
(1) This Agreement aims to achieve improvements in pro-

ductivity and efficiency and the enhanced performance of the
Wickham District Hospital along with allowing the benefits
from those improvements to be shared by employees, the
Wickham District Hospital and the Government on behalf of
the Community.

(2) This Agreement places priority on the parties at Wickham
District Hospital taking responsibility for their own human
resource and labour relations affairs and reaching agreement
on issues appropriate to the Wickham District Hospital.

4.—APPLICATION AND PARTIES BOUND
(1) This agreement applies to the Hospital Salaried Officers

Association of Western Australia (Union of Workers) (HSOA),
the Employees covered by the Hospital Salaried Officer’s
Award No. 39 of 1968 and employed by the Wickham Dis-
trict Hospital and the Wickham District Hospital.
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(2) The estimated number of employees bound by this Agree-
ment at the time of registration is 45.31 FTE .

(3) This Agreement shall be read in conjunction with the
Hospital Salaried Officers Award No. 39 of 1968 (hereafter
referred to as the Award) and shall replace the provisions of
that Award where expressly stated herein. Wherever there is
an inconsistency between the Agreement and the Award, the
Agreement shall take precedence.

(4) This Agreement cancels and replaces the following
Agreements; Hospital Salaried Officers Wickham District
Hospital Enterprise Bargaining Agreement 1997.

5.—TERM OF AGREEMENT
(1) This Agreement shall operate from the date of Registra-

tion until its expiry on 1 December 2001.
(2) The parties to this Agreement agree to re-open negotia-

tions at least no later than six months prior to the expiry of
this Agreement, provided that neither party may refuse to com-
mence negotiations as early as Enterprise bargaining
negotiations commence for the Metropolitan Health Service
Board.

6.—NO EXTRA CLAIMS
Subject to the terms of this agreement, for life of the agree-

ment, the Hospital Salaried Officers Association shall make
no further claims on Wickham District Hospital at Industry or
Health Service Level.

7.—OBJECTIVES, PRINCIPLES AND COMMITMENTS
(1) The parties agree that the objectives of this Agreement

are to—
(a) improve the productivity and efficiency of the

Wickham District Hospital;
(b) facilitate greater flexibility in the management of

conditions and work arrangements across the
Wickham District Hospital;

(c) ensure high quality patient services in a safe, healthy
and equitable work environment;

(d) ensure high quality of employment and jobs; and
(e) provide a pathway to providing a wage increase to

employees based upon the achievement of improved
productivity and efficiency.

(2) By—
(a) ensuring that gains achieved through agreed im-

proved productivity and changes in workplace
culture are shared by employees, Wickham District
Hospital and its clients and the Government on be-
half of the community;

(b) ensuring that the Wickham District Hospital oper-
ates in a manner consistent with the principles
outlined in Section 7 of the Public Sector Manage-
ment Act;

(c) developing and pursuing changes on a co-operative
basis; and

(d) ensuring that the Wickham District Hospital oper-
ates as effectively, efficiently and competitively as
possible.

(3) The Hospital Salaried Officers Association and the
Wickham District Hospital, Management and Employees
bound by this Agreement are committed to—

(a) Support and actively contribute to health service
continuous quality improvement, including best
practice, where best practice—

(i) is simply the best way of doing things;
(ii) is a continuous improvement process which

involves constantly changing, adapting and
integrating related approaches to health serv-
ice issues;

(iii) practices are not fixed and not restricted to an
examination of costs, but also include quality
and delivery issues;

(iv) is outcome rather than simply activity based;
(v) provides the processes, structures, rights and

obligations that are essential to ensure that the
full capacity for innovation of employees is
fully and effectively used;

(vi) depends on effective training, empowerment
and participation of both management and
employees to acquire and utilise the skills
which are necessary to effectively develop,
implement and evaluate the change process;
and

(vii) are to be based on the following principles—
• customer/patient focus
• management commitment
• employee participation
• leadership
• information analysis
• policies and plans
• appropriate standards
• hospital/health service performance
• cost effectiveness
• working smarter

(b) Support the clinical and organisational goals of the
health service and contribute to the achievement of
those goals as active members of the health service
community.

(c) Support and actively contribute to the achievement
and/or maintenance of ACHS Accreditation or simi-
lar quality standard.

(d) Actively contribute to the achievement of health serv-
ice budgets.

(e) Assist with achieving Health Department defined
waiting list priorities and day surgery targets.

(f) Co-operate with the development and implementa-
tion of strategies to achieve length of stay targets.

(g) Participate in a Multi-disciplinary approach to pa-
tient care.

(h) The principles of public sector administration; in par-
ticular to the principles contained in Sections 7, 8
and 9 of the Public Sector Management Act 1994.

(4) In addition, the Wickham District Hospital is committed
to facilitating and encouraging the participation and commit-
ment of employees.

8.—FRAMEWORK AND PRINCIPLES FOR
IDENTIFYING PRODUCTIVITY IMPROVEMENTS

AND BARGAINING
(1) (a) Following the receipt of a request from the HSOA to

negotiate a new Agreement, in accordance with Clause 5. -
Term of Agreement, a representative from the Wickham District
Hospital will meet with a representative from the HSOA to
discuss the request as soon as practicable but in any event
within ten working days of the receipt of the request.

These discussions should include process issues such as what
sort of bargaining mechanism will be established, what con-
sultative process can be used or needs to be put in place,
possible initiatives to be considered and the time frame.

Negotiations will be conducted in a manner and time frame
agreed by the parties to this Agreement.

(b) The negotiations should occur on the basis of a broad
agenda of initiatives designed to improve efficiency, effec-
tiveness, productivity, patient care and flexibility within the
Wickham District Hospital.

(c) The agenda should include but not be limited to—
(i) changes in work organisation, job design and work-

ing patterns and arrangements;
(ii) examination of terms and conditions of employment

to ensure they are suited to the Wickham District
Hospital’s operational requirements;

(iii) identification and implementation of best practice
across all areas of service delivery;

(iv) (i), (ii) and (iii) can be achieved by means including
but not limited to—
(aa) new training and skills development programs

as and where required;
(bb) the optimum use of human and capital re-

sources including new technology;
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(cc) quality assurance and continuous improve-
ment programs;

(dd) having due regard to operational requirements,
allowing sufficient flexibility to enable em-
ployees to meet their family responsibilities;
and

(ee) active occupational health and safety risk re-
duction, training and rehabilitation programs.

(2) In negotiating further salary increases in return for pro-
ductivity improvements, the parties should ensure that the
following issues have been addressed and/or applied—

(a) Productivity Improvements
Productivity improvements are changes which in-
crease the efficiency and effectiveness of the
Wickham District Hospital in meeting its agreed and
contracted service programs and outcomes. Produc-
tivity improvements may be related to work practices
or arrangements. They may be things which go to
minimise the cost of what is done, to the way things
are done, to when they are done, to the quality of
what is done or to improve the ability of the pro-
vider to meet patient and customer needs. They may
or may not require changes from Award conditions.
Without limiting any of the above, in practice, the
primary focus of Enterprise Bargaining in the
workplace is likely to be on best practice, efficiency,
effectiveness, competitiveness, cost savings, and
quality of employment.

(b) Sharing Gains from Productivity Improvement
The parties accept that there is no precise formula
for the sharing of gains from productivity improve-
ments, but in any agreement, in addition to employee
benefits, there must be a clear and specific return to
the Wickham District Hospital and/or the Govern-
ment. Productivity improvements may be related to
work practices or arrangements, subject to accept-
ance that where capital expenditure requires changes
in work methods and/or the number of employees
and the changes are of a nature that enhances the
investment, it shall qualify as a productivity improve-
ment, provided that there is a net quantifiable benefit
to the Wickham District Hospital.
Where employees repackage or exchange employ-
ment conditions, all or most of the saving or
productivity improvement made by the Wickham
District Hospital can be returned to the employees.

(c) Identifying Productivity Increases
To assist in identifying and negotiating productivity
improvements during the life of this agreement and
in negotiating the next agreement a model for iden-
tifying productivity increases is contained in
Attachment 1.

9.—AWARDS, AGREEMENTS AND WORKPLACE
AGREEMENTS

(1) Relationship Between Agreements and Awards
Consistent with the Industrial Relations Act 1979 and the

State Wage Principles, this Agreement shall provide the whole
of the employees’ wage increases for the life of the Agree-
ment.

(2) Choice between this Agreement and Workplace
Agreements

(a) The parties accept that Employees will be given an
informed and free choice between this Agreement
and Workplace Agreements;

(b) To facilitate the making of an informed and free
choice—

(i) Employees who are to be offered a choice
between this Agreement and a workplace
agreement may only be required to indicate
their choice after the employee has been of-
fered the position.

(ii) Where an employee has been offered a choice
the employee shall have a minimum of seven
days in which to decide which alternative to
take, provided that where it is necessary to fill

a position within a period of less than seven
days or where an employer agrees to an em-
ployee commencing within a period of less
than seven days, the employee shall have up
to the date of formal acceptance.

(iii) The employee shall be provided with—
(aa) a copy of an agreed summary of this

Agreement; and
(bb) a copy of a summary of the Workplace

Agreement.
(iv) At the request of an employee, the employee

shall be provided with;
(aa) access to a copy of this Agreement and

the Workplace Agreement;
(bb) any other relevant documentation, such

as information on salary packaging;
and

(cc) information on where they can obtain
further advice and on how to contact
the Union.

For its part, the Union undertakes to advise all em-
ployees on the matter of choice whether or not they
are members of the Union.

(c) If agreement on any aspect of this clause is not able
to be reached the dispute settlement procedure set
out in Clause 12 of this Agreement is to be followed.

(3) By agreement between the employer and the employee,
an employee who has signed a Workplace Agreement prior to
the registration of this S.41 Industrial Agreement can revisit
the Workplace Agreement in light of this Agreement.

(4) All staff transferred or redeployed to the Wickham Dis-
trict Hospital from within the Public Sector or within the
Government Health Industry may be offered the choice of a
Workplace Agreement or this Agreement subject to the dis-
cretion of the Wickham District Hospital.

(5) All promotional positions and new staff recruited by the
Wickham District Hospital from outside the Public Sector may
be provided with the choice of a Workplace Agreement or this
Agreement, subject to the discretion of the Wickham District
Hospital.

(6) In the exercising of the discretion to only offer a
Workplace Agreement under subclauses (4) and (5) of this
clause, the Wickham District Hospital shall ensure that the
decision to only offer a Workplace Agreement is made for
legitimate operational reasons. In exercising their discretion
to only offer a Workplace Agreement, the Wickham District
Hospital is to liaise with the HSOA to ensure it is not done to
circumvent the option of choice.

10.—RATES OF PAY AND THEIR ADJUSTMENT
This Agreement provides for the following salary in-

creases—
(1) 4.0% from 16 November 1999;
(2) 1.5% from 1 January 2000;
(3) 2.0% from 1 July 2000; and
(4) 1.25% from 1 January 2001.

The final payment of 1.25% will be subject to—
(a) the Wickham District Hospital identifying pro-

ductivity in excess of that used to justify the
other salary increases; and

(b) approval by government.
Productivity is to be identified in accordance with
the definitions contained in Clause 8 of this Agree-
ment and the “Model for Identifying Productivity
increases” referred to in that clause.

(5) The rates of pay are set out in clause 29.— Salaries,
of this Agreement.

(6) All increases are compounded.

11.—RESOURCES FOR ONGOING PRODUCTIVITY
IMPROVEMENT AND FURTHER ENTERPRISE

BARGAINING NEGOTIATIONS
(1) It is recognised that enterprise bargaining places consid-

erable obligations upon the parties at the Wickham District
Hospital.
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(2) (a) To assist in meeting these obligations, the Wickham
District Hospital will assist by providing appropriate resources
having regard to the operational requirements of the Wickham
District Hospital and resource requirements associated with
developing productivity improvements under this Agreement
and with negotiating a new agreement;

(b) Access to resources shall be negotiated with the Wickham
District Hospital and shall not unreasonably affect the opera-
tion of the Wickham District Hospital;

(c) Any paid time or resources shall be provided in a man-
ner suitable to both parties and to enable negotiations to occur
and to assist in the achievement of improvements and of agree-
ment.

(d) The parties accept that the process of bargaining in good
faith includes disclosing relevant information, as appropriate
for the purposes of the negotiations and confidentiality and
privacy in the negotiation process will be respected at all times.

(e) The parties accept that on occasions the nature of certain
information may prejudice a party’s position or not assist in
the resolution of the matter. Subject to the rights of the parties
to invoke Clause 12.—Dispute Avoidance and Settlement Pro-
cedures of this Agreement, a decision on whether or not to
exchange or divulge information will be a matter for the rel-
evant party to decide, provided that information shall not be
unreasonably withheld;

(f) Where information of a commercial or sensitive nature
is exchanged, the parties agree not to use or divulge that in-
formation outside of the negotiating forums.

(3) No officer or employee will be discriminated against as
a result of activities conducted in accordance with this clause.

12.—DISPUTE AVOIDANCE AND SETTLEMENT
PROCEDURES

(1) This clause is to be read in conjunction with Clause 27
of the Award. The objective of this Clause is to provide a set
of procedures for dealing with any question, dispute or diffi-
culty arising under this Agreement and for dealing with any
question, dispute or difficulty between the parties during ne-
gotiations for amendments to this Agreement.

(2) Subject to the Public Sector Management Act 1994, in
the event of any question, dispute or difficulty arising under
this Agreement, the following procedures shall apply, provided
that nothing in these procedures shall prevent the Secretary of
the HSOA (or his/her nominee) from intervening to assist in
the process—

(a) The matter is to be discussed between the HSOA
employee representative and the employer rep-
resentative and an attempt made to resolve the
matter;

(b) If the matter is unable to be resolved through dis-
cussions between the HSOA employee
representative and the employer representative,
the matter is to be discussed between the em-
ployee representative and a representative
nominated by the General Manager of the
Wickham District Hospital (or his/her nominee),
as soon as practicable but within five working
days. Notification of any question, dispute or dif-
ficulty may be made verbally and/or in writing;

(c) The parties may individually or collectively seek ad-
vice from any appropriate organisation or person in
an attempt to resolve the matter;

(d) If the matter is not resolved within five working days
of the date of notification in (b) hereof, either party
may notify the Secretary of the HSOA (or his/her
nominee), or a representative nominated by the Gen-
eral Manager of the Wickham District Hospital (or
his/her nominee) of the existence of a dispute or disa-
greement;

(e) The Secretary of the HSOA (or his/her nominee) a
representative nominated by the General Manager
of the Wickham District Hospital (or his/her nomi-
nee) shall confer on the matters notified by the parties
within five working days and—

(i) where there is agreement on the matters in
dispute the parties shall be advised within two
working days;

(ii) where there is disagreement on any matter it
may be submitted to the Western Australian
Industrial Relation Commission.

(3) Where any matter is referred to the Western Australian
Industrial Relations Commission and the matter is not resolved
by conciliation, then the matter remaining in dispute may be
resolved by arbitration in accordance with the provisions
of the Industrial Relations Act 1979 and the State Wage
Principles.

13.—HOURS
This clause replaces Clause 13.—Hours of the Hospital

Salaried Officers Award No. 39 of 1968.
(1) (a) The ordinary hours of work shall be an average of

thirty eight per week and shall be worked by one of the
following arrangements—

(i) Ordinary hours of work of thirty eight per week;
(ii) Flexitime roster covering a settlement period of four

weeks;
(iii) Actual hours of seventy six over nine days with the

tenth day to be taken as a paid rostered day off;
(iv) Such other arrangements as are agreed between the

employer and employee. Provided that proposed
hours of duty where set outside the terms of this
Agreement shall be subject to ratification of the WA
Industrial Relations Commission.

(v) In addition to the above arrangements, where the
employees concerned, the employer and the Union
agree in writing, shifts of up to but not more than 12
hours may be worked.

(vi) Subject to meal breaks, prescribed hours are to be
worked in one continuous period provided that where
a hospital or health service and employee have en-
tered into an alternative arrangement involving
discontinuous shifts prior to 1 December 1998, that
arrangement may continue under this Agreement.

(b) Subject to the following, where the employer and an
employee or group of employees agree in writing, shifts of up
to 12 hours may be worked provided the average normal hours
worked in a shift cycle or settlement period does not exceed
76 per fortnight.

(i) While recognising that in the course of an averaging
process there may be some individual variances, the
terms and conditions of the shift agreement shall on
balance be no less favourable than those prescribed
by this Agreement;

(ii) The period of the shift cycle or settlement period
over which the arrangement may extend shall be
clearly defined;

(iii) The arrangement shall allow for a minimum of one
clear day off in each 7 days;

(iv) The arrangement may allow for additional time off
in lieu of penalty rates;

(v) The arrangement may allow for salary averaging of
regular penalties and allowances including penalties
for working on a public holiday;

(c) Where the employer has made a definite decision to in-
troduce changes to shift rosters or employees’ ordinary hours,
the employer shall notify the employees who may be affected
by the proposed changes and the Union as soon as the deci-
sion has been made and before the changes are to be
introduced. Discussion with the employees and union shall
occur consistent with the Introduction of Change clause of
the Hospital Salaried Officers Award No. 39 of 1968.

(d) The operation of working arrangements prescribed in
paragraph (a) above shall be consistent with the working ar-
rangements prescribed in this clause.

(e) Any arrangement of hours of work which fall outside
the parameters set out in this clause shall be subject to ratifi-
cation by the WA Industrial Relations Commission.

(2) Ordinary Hours
Subject to the Award clauses other than those expressly re-

placed by this Agreement, the spread of ordinary hours will
be from 6.00am to 6.00pm Monday to Friday inclusive with a
meal break of not less than 30 minutes nor more than 60 min-
utes to be taken between 12.00noon and 2.00pm, provided
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that an employee may with prior approval of their supervisor
be allowed to extend the meal break beyond 60 minutes to a
maximum of 90 minutes.

(3) Other Working Arrangements
(a) The ordinary hours of duty observed may be varied

in accordance with subclause (1)(a)(iv) so as to make
provisions for—

(i) the attendance of employees for duty on a
Saturday, Sunday, or Public Holidays.

(ii) the performance of shift work including work
on Saturdays, Sundays or Public Holidays;
and

(iii) the nature of the duties of an employee or class
of employees in fulfilling the responsibilities
of their office.

provided that where the hours of duty are so varied
an employee shall not be required to work more than
five hours continuously without a break unless
agreed in writing between the employee and the
employer.

(b) Notwithstanding the above, where it is considered
necessary to provide a more economic operation, the
employer may authorise the operation of alternative
working arrangements in the hospital/health serv-
ice, or any branch or section thereof.
The continuing operation of any alternative work-
ing arrangements, so approved, will depend on the
employer being satisfied that the efficient function-
ing of the hospital/health service is being enhanced
by its operation.
Such alternative working arrangements shall be in
accordance with subclause (1)(a) and (d).

(4) Flexitime Arrangements
(a) Flexitime Roster

(i) The authorisation of a flexitime roster shall
be the responsibility of the employer. The ros-
ter will indicate the minimum staffing and any
other requirements in respect to starting and
finishing times, lunch break coverage and
flexileave.

(ii) The roster shall cover a settlement period of
four weeks and shall be made available to all
affected employees no later than three days
prior to the settlement period commencing.

(iii) The roster shall be prepared in consultation
with the affected employees, subject to the
employer retaining the right to determine ar-
rangements to suit the operational needs of
the department.

(iv) Subject to four weeks notice being given to
affected employees, the employer may with-
draw authorisation of a flexitime roster.

(b) Hours of Duty
(i) The ordinary hours of duty may be an aver-

age of 7 hours 36 minutes per day which may
be worked with flexible commencement and
finishing times in accordance with the provi-
sions of this subclause, provided that the
required hours of duty for each four week set-
tlement period shall be 152 hours.

(ii) For the purpose of leave and Public Holidays,
a day shall be credited as 7 hours 36 minutes.

(c) Flexitime Periods
Within the constraints of the prepared roster and sub-
ject to the concurrence of the supervisor, employees
may select their own starting and finishing times
within the following periods—

6.00 am to 9.30 am
11.00 am to 2.30 pm (Minimum half an hour
break)
3.30 pm to 6.00 pm

(d) Core Periods
Core periods may be set by agreement between the
employer and the employee.

(e) Lunch Break
(i) An employee shall be allowed to extend the

meal break between 11 am and 2.30 pm of
not less than 30 minutes but not exceeding 60
minutes except as provided below.

(ii) An employee may be allowed to extend the
meal break beyond 60 minutes to a maximum
of 90 minutes. Such an extension is subject to
prior approval of the employee’s supervisor.

(f) Flexileave
(i) Within the constraints of the prepared roster

and subject to the prior approval of the super-
visor, an employee may be allowed a
maximum of two full days or any combina-
tion of half days and full days that does not in
total exceed two days in any one settlement
period.

(ii) Approval to take flexileave is subject to the
employee having accrued sufficient credit
hours to cover the absence prior to taking the
leave. In exceptional circumstances and with
the approval of the employer, flexileave may
be taken before accrual subject to such condi-
tions as the employer may impose.

(g) Settlement Period
(i) For recording time worked, there shall be a

settlement period which shall consist of four
weeks.

(ii) The settlement period shall commence at the
beginning of a pay period.

(iii) The required hours of duty for a settlement
period shall be 152 hours.

(h) Credit Hours
(i) Credit hours in excess of the required 152

hours to a maximum of 7 hours 36 minutes 8
hours are permitted at the end of each settle-
ment period. Such credit hours shall be carried
forward to the next settlement period.

(ii) Credit hours in excess of 7 hours 36 minutes
8 hours at the end of a settlement period shall
be lost.

(iii) Credit hours at any point within the settlement
period shall not exceed 20 hours.

(i) Debit Hours
(i) Debit hours below the required 152 hours to a

maximum of 4 hours are permitted at the end
of each settlement period.
Such debit hours shall be carried forward to
the next settlement period.

(ii) Where an employee’s debit hours exceed 4
hours, the employer may treat the time as if
the employee had taken leave without pay for
the period necessary to reduce debit hours to
four hours.

(iii) Employees having excessive debit hours may
be required to work standard working hours
in addition to not being paid for the number
of hours in excess of the debit hours permit-
ted at the end of each settlement period.

(j) Maximum Daily Working Hours
Subject to subclause (1)(b), a maximum of 10 hours
may be worked in any one day.

(k) Study Leave
Where study leave has been approved by the em-
ployer, credits will be given for education
commitments falling within the ordinary hours of
duty and for which “time off” is necessary to allow
for attendance at formal classes.

(l) Overtime
(i) Employees receiving at least one day’s prior

notice of overtime shall be required to work
the ordinary hours of duty determined by
the employer under subclause (1) of this
clause.
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(ii) Where an employee is required to work over-
time at the conclusion of a day with less than
one day’s notice, and

(aa) where the employee has at the com-
mencement of that day 2 hours or more
flexitime credits, the employee shall be
paid overtime after 5 hours work on
that day, or for time worked after 3.30
pm, whichever is the later, or

(bb) where that employee has commenced
duty prior to 8.30 am and has, at the
commencement of that day, less than
2 hours flexitime credits, the employee
shall be paid overtime, for time worked
after the completion of ordinary hours
of duty or after working 7 hours 36
minutes on that day, whichever is the
earlier, or

(cc) where that employee has commenced
work after 8.30 am and has, at the com-
mencement of that day, less than 2
hours flexitime credits, the employee
shall be paid overtime for time worked
after 5.30 pm or after working 7 hours
36 minutes, on that day whichever is
the earlier.

(iii) Where an employee is required to work over-
time at the beginning of a day with less than
one day’s notice, that employee shall be paid
overtime for any time worked prior to the com-
mencing time for ordinary hours of duty
determined by the employer under subclause
(1) of this clause.

(5) Nine Day Fortnight
(a) Hours of Duty

(i) The employer may authorise the operation of
a nine day fortnight where the ordinary hours
of duty of 76 hours a fortnight are worked
over nine days of the fortnight, exclusive of
work performed on Saturday, Sunday and the
special rostered day off, with each day con-
sisting of 8 hours and 27 minutes.

(ii) The employer shall determine employees’
commencing and finishing times between the
spread of 6.00 am and 6.00 pm, in order to
ensure that departmental requirements are met
on each day.

(b) Lunch Break
A meal break shall be allowed and taken in accord-
ance with the standard provisions of this clause.

(c) Special Rostered Day Off
Each employee shall be allowed one special rostered
day off each fortnight in accordance with a roster
prepared by management showing days and hours
of duty and special rostered days off for each em-
ployee.

(d) Leave and Public Holidays.
For the purposes of leave and Public Holidays, a
day shall be credited as 8 hours 27 minutes notwith-
standing the following—

(i) When a Public Holiday falls on an employ-
ee’s special rostered day off the employee shall
be granted a day in lieu of the holiday prior to
the conclusion of the current fortnight.

(ii) For a Public Holiday occurring during a pe-
riod of annual leave, an additional day will be
added to the period of leave irrespective of
whether it falls on a rostered work day or spe-
cial rostered day off.

(iii) A four week annual leave entitlement is
equivalent to 152 hours, the equivalent to
eighteen rostered working days of 8 hours 27
minutes, and two special rostered days off.

(iv) An employee who is sick on a special rostered
day off will not be granted sick leave for that

day, and will not be credited with an additional
day off in lieu.

(e) Overtime
The provisions of the relevant overtime clause, shall
apply for work performed prior to an employee’s
nominated starting time and after an employee’s
nominated ceasing time in accordance with
subparagraph (a)(ii) and on an employee’s special
rostered day off.

(f) Study Leave
Credits for Study Leave will be given for educational
commitments falling due between and employee’s
nominated starting and finishing times.

14.—PART-TIME EMPLOYEES
To be read in conjunction with Clause 34.—Part-time

Employees of the Hospital Salaried Officers Award No. 39 of
1968.

(1) Part-time employees shall be paid at a rate pro-rata to
the rate prescribed for the class of work for which they are
engaged in the proportion to which their fortnightly hours
bear to 76 hours per fortnight.

(2) When a part-time employee classified above the 20 years
of age rate as defined by the Hospital Salaried Officers Award
No. 39 of 1968, commences employment on or after the 1
July 1996, he/she shall accrue service towards progression
onto subsequent salary increments within a salary level, on a
pro-rata basis of the number of hours worked to full time hours.

(3) Provided that relevant prior service and experience shall
be taken into account when determining at what increment
within a specified salary level a part-time employee is ap-
pointed.

15.—PUBLIC HOLIDAYS
This provision replaces subclause 16(1)(a) of the Hospital

Salaried Officers Award No. 39 of 1968.
The following days or the days observed in lieu thereof shall

subject as hereinafter provided, be allowed as holidays with-
out deduction of pay, namely New Year’s Day, Australia Day,
Good Friday, Easter Monday, Anzac Day, Labour Day, Foun-
dation Day, Sovereign’s Birthday, Christmas Day and Boxing
Day. Provided that another day may be taken as a holiday by
arrangement between the parties in lieu of any of the days
named in this subclause.

16.—LONG SERVICE LEAVE
This clause replaces Clause 19. Long Service Leave of the

Hospital Salaried Officers Award No. 39 of 1968.
(1) An employee shall be entitled to thirteen weeks paid

long service leave on the completion of ten years of continu-
ous service and an additional thirteen weeks paid long service
leave for each subsequent period of seven years of continuous
service completed by the employee.

(2) Notwithstanding subclause (1), an employee in employ-
ment with an employer respondent to the Hospital Salaried
Officers Award No. 39 of 1968 at the time of the inception of
this agreement shall retain the proportion of long service leave
accrued at the rate provided by the Award or relevant agree-
ment, as the case may be, at that time, and shall accrue the
balance in accordance with sub clause (1) of this clause.

(3) Upon application by an employee, the employer may
(subject to subclause (4) of this Agreement, approve of the
taking by the employee—

(a) of double the period of long service leave on half
pay, in lieu of the period of long service leave enti-
tlement on full pay; or

(b) of half the period of long service leave on double
pay, in lieu of the period of long service leave enti-
tlement on full pay; or

(c) of any portion of his/her long service leave entitle-
ment on full pay or double such period on half pay;
or half such period on double pay;

(d) A full time employee who, during a qualifying pe-
riod towards an entitlement of long service leave was
employed continuously on both a full time and part
time basis may elect to take a lesser period of long
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service leave calculated by converting the part time
service to equivalent full time service.

(4) Long service leave may be taken in weekly multiples on
full, half or compacted pay provided that where an employees
remaining portion of accrued untaken leave entitlement is less
than a week such portion may be taken.

(5) Any holiday occurring during the period in which an
employee is on long service leave will be treated as part of the
long service leave, and extra days in lieu thereof shall not be
granted.

(6) Long service leave shall be taken as it falls due at the
convenience of the employer but within three years next after
becoming entitled thereto: Provided that the employer may
approve the accumulation of long service leave not exceeding
twenty six weeks.

(7) (a) An employee who;
(i) at or before the certification of this agreement was

employed by the Wickham District Hospital, and has
completed 15 years continuous service within the
Western Australian Public Sector, or

(ii) commenced employment with the Wickham District
Hospital after the certification of this agreement and
has completed at least 15 years continuous service
within the Western Australian Public Sector Health
Industry;

may, by agreement with the employer, take pro-rata long serv-
ice leave provided that the employee has completed at least
three years continuous service with the Wickham District
Hospital immediately prior to taking this leave.

(b) An employee who resigns from their employment with
Wickham District Hospital and who—

(i) at or before the certification of this agreement was
employed by the Wickham District Hospital, and has
completed at least 15 years continuous service within
the Western Australian Public Sector; or

(ii) commenced employment with the Wickham District
Hospital after the certification of this agreement and
has completed at least 15 years continuous service
within the Western Australian Public Sector Health
Industry;

shall, in addition to any accrued long service leave be paid
pro-rata long service leave, provided that the employee has
completed at least three years continuous service with the
Wickham District Hospital immediately prior to his her resig-
nation.

(8) For the purposes of subclause (7), the Western Austral-
ian Public Sector Health Industry shall mean the Minister for
Health, the Commissioner of Health and all Public Sector
Hospitals, Health Services and Agencies constituted under the
Hospitals and Health Services Act 1927.

(9) Where an Employee has been redeployed at the direc-
tion of a Western Australian Public Sector Employer, three
years continuous service for the purposes of subclauses (7) of
this Clause shall be calculated including the service with such
previous employer or employers.

(10) An employee who resigns having not qualified to be
paid pro-rata long service leave in accordance with subclause
(8) shall, subject to subclause (12), be entitled to payment for
accrued long service leave only.

(11) An employee who is dismissed, shall not be entitled to
long service leave or payment for long service leave other
than leave that had accrued to the employee prior to the date
of the offence for which the employee is dismissed provided
that an employee who is dismissed through no fault of his/her
own and who having completed at least 15 years continuous
service, calculated in accordance with the provisions of this
Clause, and having completed at least three years continuous
service, calculated in accordance with the provisions of this
Clause, with the Wickham District Hospital immediately prior
to dismissal shall, in addition to any accrued long service leave
be paid pro-rata long service leave.

(12) A lump sum payment for long service leave accrued in
accordance with this clause and for pro-rata long service leave
shall be made in the following cases—

(a) To an employee who retires at or over the age of
fifty-five years or who has retired on the grounds of

ill health, provided that no payment shall be made
for pro-rata long service leave unless the employee
has completed not less than twelve months’ continu-
ous service.

(b) To an employee who has retired for any other cause:
Provided that no payment shall be made for pro-rata
long service leave unless the employee had com-
pleted not less than three years’ continuous service
before the date of his/her retirement.

(c) To the widow or widower of an employee or such
other person as may be approved by the employer in
the event of the death of an employee: Provided that
no payment shall be made for pro-rata long service
leave unless the employee had completed not less
than twelve months’ continuous service prior to the
date of his/her death.

(13) A calculation of the amount due for long service leave
accrued and for pro-rata long service leave shall be made at
the rate of salary of an employee at the date of retirement,
resignation or death, whichever applies and no such payment
shall exceed the equivalent of twelve months’ salary.

(14) Long service leave accrued prior to the issue of the
Hospital Salaried Officers Award No. 39 of 1968 shall remain
to the credit of each employee.

(15) Subject to the provisions of subclauses (6), (10), (11),
(12) and (16) of this clause, the service of an employee shall
not be deemed to have been broken—

(a) by resignation, where he/she resigned from the em-
ployment of an employer a party to the Award and
commenced with another employer a party to the
Award within one working week of the expiration
of any period for which payment in lieu of annual
leave or holidays has been made by an employer
party to the Award from whom he/she resigned or, if
no such payment has been made, within one work-
ing week of the day on which his/her resignation
became effective; or

(b) by any absence approved by the employer as leave
whether with or without pay.

(16) The expression “continuous service” in this clause in-
cludes any period during which an employee is absent on full
pay or part pay, from his/her duties with any employer party
to the Award, but does not include—

(a) any cumulative period exceeding two weeks in any
one anniversary year during which the employee is
absent on leave without pay;

(b) Any service of the employee who resigns or is dis-
missed, other than service prior to such resignation
or to the date of any offence in respect of which the
employee is dismissed when such prior service has
actually entitled the employee to long service leave,
including pro-rata long service leave, under this
clause.

(17) Portability
(a) Where an employee was, immediately prior to be-

ing employed by the Wickham District Hospital,
employed in the service of: The Commonwealth of
Australia, or any other State Government of Aus-
tralia, or any Western Australian State public sector
or state government employer, and the period be-
tween the date when the employee ceased previous
employment and the date of commencing employ-
ment by a respondent to this Agreement does not
exceed one week, that employee shall be entitled to
long service leave determined in the following man-
ner—

(i) the pro rata portion of long service leave to
which the employee would have been entitled
up to the date of appointment under the Pub-
lic Sector Management Act, shall be calculated
in accordance with the provisions that applied
to the previous employment referred to, but
in calculating that period of pro rata long serv-
ice leave, any long service leave taken or any
benefit granted in lieu of any such long serv-
ice leave during that employment shall be
deducted from any long service leave to which
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the employee may become entitled under this
clause; and

(ii) the balance of the long service leave entitle-
ment of the employee shall be calculated upon
appointment by a respondent to this Agree-
ment in accordance with the provisions of this
clause.

(b) Nothing in this clause confers or shall be deemed to
confer on any employee previously employed by the
Commonwealth or by any other State of Australia
any entitlement to a complete period of long service
leave that accrued in the employee’s favour prior to
the date on which the employee commenced with
the Wickham District Hospital.

(18) At the request of the employee and with the agreement
of the employer, an employee may be paid in lieu of taking a
portion of long service leave.

17.—SICK LEAVE
(1) This provision replaces subclause (7) of Clause 18.—

Sick Leave of the Hospital Salaried Officers Award No. 39 of
1968.

The basis for the cumulative accrual of sick leave shall be—
Leave On Full Pay

 Working Days
(a) On date of employment of the

employee 5
(b) On completion by the employee of

six months’ service 5
(c) On completion by the employee of

twelve months’ service 10
(d) On completion of each additional

twelve months’service by the employee 10
Provided that where an employee has accrued sick leave on

half days pay prior to the date upon which this Agreement
comes into effect those accrued half days shall be converted
to the equivalent of full days sick leave and shall remain to the
employee’s credit until such time as they may be taken.

18.—TAKING OF ANNUAL LEAVE
(1) This clause shall be read as if it were subclause (4A) of

Clause 16.—Holidays and Annual Leave of the Hospital Sala-
ried Officers Award No. 39 of 1968.

(a) (i) An employee is expected to take annual leave
in the year immediately following the anni-
versary date upon which the leave became due.

(ii) The scheduling of annual leave should be as a
result of consultation between the employer
and the employee.

(iii) If the employee refuses to enter into discus-
sions in relation to the taking of annual leave
the employer may roster the employee off for
a period of annual leave.

(b) An employee, who has accumulated in excess of two
year’s annual leave entitlement and who has been
advised accordingly by the employer, may be re-
quired to take sufficient leave prior to the next
entitlement becoming due to ensure that their enti-
tlement does not exceed two years entitlement.

(c) An employee who fails to take the leave as specified
in paragraph (b) of this subclause may have any en-
titlements in excess of two years paid out at the
current rate of pay provided that the employee shall
be required to take at least two weeks leave in any
anniversary year of employment.

(d) At the request of an employee and with the written
agreement of the employer, an employee may be al-
lowed to accumulate in excess of two years annual
leave entitlement upon demonstrating an extraordi-
nary or special reason to the Employer.

(e) Any employee who has accrued an excessive amount
of leave (ie. in excess of two years entitlement) may
be required to clear any excessive accrued leave by
taking double their entitlement of accrued leave in
any one year until such time as their entitlement is
less than two years entitlement.

(f) Where the employer and employee agree, an em-
ployee who has an entitlement in excess of two years
may be paid out their annual leave at their current
rate of pay, rather than proceeding on annual leave,
provided that the employee has proceeded on two
weeks leave in that anniversary year of employ-
ment.

19.—FAMILY, BEREAVEMENT AND PERSONAL
LEAVE

This clause replaces Clause 17.—Short Leave of the Hospi-
tal Salaried Officers Award No. 39 of 1968.

(1) Family Leave
(a) In this subclause “family member” means the em-

ployee’s spouse, defacto spouse, child, stepchild,
parent, step-parent. This entitlement will also apply
to another person who lives with the employee as a
member of the employee’s family.

(b) The employee is entitled to use up to 38 hours of
his/her personal accrued sick leave to care for an ill
family member each year, providing the employee
must maintain a minimum of 10 days of sick leave
available for personal use in each year. Subject to
subclause (e), all family leave taken is deducted from
the employee’s sick leave entitlement.

(c) Family leave is not cumulative from year to year.
(d) Medical certificate requirements are as per those for

Sick Leave under the Award.
(e) Where an employee has insufficient accrued sick

leave, by mutual agreement, up to five days of an-
nual leave may be used for the purpose of family
leave.

(2) Bereavement Leave
(a) An employee shall on the death of—

(i) the spouse of the employee;
(ii) the child or step-child of the employee;

(iii) the parent or step-parent of the employee;
(iv) the brother, sister, step brother or step sister;

or
(v) any other person, who immediately before that

person’s death, lived with the employee as a
member of the employee’s family,

be eligible for up to two (2) days bereavement leave,
provided that at the request of an employee the em-
ployer may exercise a discretion to grant bereavement
leave to an employee in respect of some other per-
son with whom the employee has a special
relationship.

(b) The 2 days need not be consecutive.
(c) Bereavement leave is not to be taken during any other

period of leave.
(d) An employee who claims to be entitled to paid leave

under paragraph (a) of this subclause is to provide
to the employer, if so requested, evidence that would
satisfy a reasonable person as to—

(i) the death that is the subject of the leave sought;
and

(ii) the relationship of the employee to the de-
ceased person.

(e) An employee requiring more than two days bereave-
ment leave in order to travel overseas in the event of
the death overseas of a member of the employees
immediate family may, upon providing adequate
proof, in addition to any bereavement leave to which
the employee is eligible, have immediate access to
annual leave and/or accrued long service leave in
weekly multiples and/or leave without pay provided
all accrued leave is exhausted.

(3) Special Personal Leave
(a) Without Pay

The employer may upon the request of an employee,
grant that employee special leave without pay for
any special or personal reason.
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(b) Use of Annual Leave
The employer may, upon the request of an employee
and with sufficient cause being shown, which may
in the circumstances be with little notice, grant that
employee single days of annual leave for pressing
personal emergencies.

20.—PARENTAL LEAVE
This clause replaces the Clause 18A.—Maternity Leave of

the Hospital Salaried Officers Award No. 39 of 1968. Subject
to the terms of this clause employees are entitled to parental
leave and / or to work part-time in connection with the birth
or adoption of a child.

(1) Definitions
For the purpose of this clause—

(a) “Child” means a child of the employee under the
age of one year except for adoption of a child where
“child” means a person under the age of five years
of age who is placed with the employee for the pur-
pose of adoption, other than a child or step-child of
the employee or of the spouse of the employee or
child who has previously lived continuously with
the employee for a period of six months or more.

(b) “Parental leave” means maternity, paternity or adop-
tion leave taken in accordance with this clause.

(2) Basic entitlement
(a) Employees whose contract of service is by the month

are entitled to 52 weeks unpaid parental leave in re-
lation to the birth or adoption of their child. For
females maternity leave may be taken and for males
paternity leave may be taken. Adoption leave may
be taken in the case of adoption.

(b) Parental leave is to be available to only one parent at
a time, except that both parents may simultaneously
access the leave in the following circumstances—

(i) for maternity leave and paternity leave, an
unbroken period of one week at the time of
the birth of the child—

(ii) for adoption leave, an unbroken period of up
to three weeks at the time of placement of the
child.

(c) In order to demonstrate to the employer that, sub-
ject to paragraph (b), only one parent will be off on
Parental leave at a time an employee shall, when
applying for parental leave, provide the employer
with a statutory declaration stating particulars of any
period of parental leave sought or taken by his or
her spouse.

(3) Maternity leave
(a) An employee will provide to the employer at least

ten weeks in advance of the expected date of con-
finement—

(i) a certificate from a registered medical practi-
tioner stating that she is pregnant and the
expected date of confinement; and

(ii) written notification of the date on which she
proposes to commence maternity leave, and
the period of leave to be taken.

(b) Subject to subclause (c) and unless agreed otherwise
between employer and employee, an employee may
commence parental leave at any time within six
weeks immediately prior to the expected date of the
birth.

(c) Where an employee continues to work within the
six week period immediately prior to the expected
date of birth, or where the employee elects to return
to work within six weeks after the birth of the child,
an employer may require the employee to provide a
medical certificate stating that she is fit to work on
her normal duties.

(d) Where the pregnancy of an employee terminates af-
ter 27 weeks and the employee has not commenced
maternity leave, the employee may take unpaid leave
(to be known as special maternity leave) for such
period as a registered medical practitioner certifies

as necessary, except that where an employee is suf-
fering from an illness not related to the direct
consequences of the delivery, an employee shall be
entitled to access paid sick leave to which she is en-
titled, in lieu of, or in addition to, special maternity
leave.

(e) Where leave is granted under subclause (3)(d), dur-
ing the period of leave an employee may return to
work at any time, as agreed between the employer
and the employee provided that time does not ex-
ceed four weeks from the recommencement date
desired by the employee.

(f) Where the pregnancy of an employee then on ma-
ternity leave terminates other than by the birth of a
living child, it shall be the right of the employee to
resume work at a time nominated by the employer
which shall not exceed four weeks from the date of
notice in writing by the employee to the employer
that she desires to resume work.

(g) Where an employee then on maternity leave suffers
illness related to her pregnancy, she may take such
paid sick leave as to which she is then entitled and
such further unpaid leave (to be known as special
maternity leave) as a registered medical practitioner
certifies as necessary before her return to work pro-
vided that the aggregate of paid sick leave, special
maternity leave and maternity leave shall not exceed
twelve months.

(4) Paternity leave
An employee will provide to the employer, at least ten weeks

prior to each proposed period of paternity leave—
(a) a certificate from a registered medical practitioner

which names his spouse, states that she is pregnant
and the expected date of confinement, or states the
date on which the birth took place; and

(b) written notification of the date on which he proposes
to start and finish the period of paternity leave.

(5) Adoption leave
(a) The employee will notify the employer at least ten

weeks in advance of the date of commencement of
adoption leave and the period of leave to be taken.
An employee may commence adoption leave prior
to providing such notice where through circum-
stances beyond the control of the employee, the
adoption of a child takes place earlier.

(b) The employer may require an employee to provide
confirmation from the appropriate government au-
thority of the placement.

(c) The employer shall grant an employee who is seek-
ing to adopt a child such unpaid leave as is required
by the employee to attend any compulsory interviews
or examinations as are necessary as part of the adop-
tion procedure. Where paid leave is available to the
employee, the employer may require the employee
to take such leave in lieu of unpaid leave.

(d) Where the placement of child for adoption with an
employee does not proceed or continue, the em-
ployee will notify the employer immediately and the
employer will nominate a time not exceeding four
weeks from the date of notification for the employ-
ee’s return to work.

(6) Variation of notice period
Notwithstanding the requirement to give at least 10 weeks

notice of the date of commencement of parental leave, such
notice may be for a greater or lesser period, where it is neces-
sary to vary the date of commencement of parental leave due
to a variation in the actual date of arrival of the child. Such
variation does not count as a variation for the purposes of
subclause (7) of this clause.

(7) Variation of period of parental leave
Unless agreed otherwise between the employer and em-

ployee, an employee may apply to their employer to change
the period of parental leave on one occasion. Any such change
shall be notified at least four weeks prior to the commence-
ment of the changed arrangements.
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(8) Parental leave and other entitlements
An employee may in lieu of or in conjunction with parental

leave, access other paid leave entitlements which the employee
has accrued, such as annual leave and long service leave, sub-
ject to the total amount of leave not exceeding 52 weeks.

(9) Transfer to a safe job
(a) Where an employee is pregnant and, in the opinion

of a registered medical practitioner, illness or risks
arising out of the pregnancy or hazards connected
with the work assigned to the employee make it in-
advisable for the employee to continue at her present
work, the employee will, if the employer deems it
practicable, be transferred to a safe job at the rate
and on the conditions attaching to that job until the
commencement of maternity leave.

(b) If the transfer to a safe job is not practicable, the
employee may elect, or the employer may require
the employee, to commence parental leave.

(10) Entitlement to Part-Time employment
(a) Where an employee is pregnant, and has a doctors

certificate advising that it would be preferable for
the employee to work part-time, or where an em-
ployee is eligible for parental leave, and the employer
agrees, the employee may work part-time, the terms
of which are to be agreed in writing, in one or more
periods at any time until the child’s second birthday
or until the second anniversary of the placement of
the child.

(b) The work to be performed part-time need not be the
work performed by the employee in his or her former
position.

(11) Returning to work after a period of parental leave or
part time work.

(a) An employee will notify of their intention to return
to work after a period of parental leave or part-time
work entered into in accordance with this clause at
least four weeks prior to the expiration of the leave
or part-time work.

(b) An employee will be entitled to the position that they
held immediately before proceeding on parental
leave. In the case of an employee transferred to a
safe job pursuant to subclause (8), the employee will
be entitled to return to the position they held imme-
diately before such transfer. An employee who
entered into part-time work in accordance with
subclause (10) will be entitled to return to his or her
former position.

(c) When such position no longer exists but there are
other positions available, which the employee is
qualified for and is capable of performing, the em-
ployee will be entitled to a position as nearly
comparable in status and pay to that of their former
position.

(12) Replacement employees
(a) A replacement employee is an employee specifically

engaged or temporarily promoted or transferred, as
a result of an employee proceeding on parental leave.

(b) A replacement employee will be informed of the tem-
porary nature of the employment and of the rights
of the employee who is being replaced.

(13) Not withstanding any Award, Agreement or other pro-
vision to the contrary—

(a) absence on parental leave shall not break the conti-
nuity of service of an employee but shall not be taken
into account in calculating the period of service for
any purpose of the Award or this Agreement.

(b) commencement of part-time employment in accord-
ance with this clause, and return from part time to
full time work under this clause, shall not break the
continuity of service or employment.

21.—AWARD CONSOLIDATION
(1) The parties agree to consolidate the award during the

life of this agreement.
(2) The amendments to the award are outlined in Attach-

ment 2—Award Amendments.

22.—ALLOWANCES
Where an employee subject to this Agreement is paid an

allowance as provided under the Hospital Salaried Officers
Award No. 39 of 1968, which is calculated as a percentage of
a salary rate prescribed by that Award, the allowance shall for
the life of this Agreement, now be calculated using the salary
rates as prescribed at Clause 29.—Salaries of this Agreement.

23.—OVERPAYMENTS
(1) Where an employee is paid for work not subsequently

performed or is overpaid in any other manner, the employer is
entitled to make adjustment to the subsequent wages or sala-
ries of the employee.

(2) One-off Overpayments
Subject to subclauses (4) and (5), one-off overpayments may

be recovered by the employer in the pay period immediately
following the pay period in which the overpayment was made,
or in the period immediately following the pay period in which
it was discovered that overpayment has occurred.

(3) Cumulative Overpayments
Subject to subclauses (4) and (5), cumulative overpayments

may be recovered by the employer at a rate agreed between
the employer and the employee, provided that the rate at which
the overpayment is recovered is not at a lesser rate than the
rate at which it was overpaid or $50 per week, depending on
which is the lesser amount per pay period.

(4) In exceptional circumstances, other arrangements for the
recovery of overpayments may be agreed between the em-
ployer and the employee.

(5) The employer is required to notify the employee of their
intention to recoup overpayment and to consult with the em-
ployee as to the appropriate recovery rate.

24. —MOBILITY
(1) This clause will apply to all current and prospective

employees of the Wickham District Hospital.
(2) The parties agree that the provision of appropriate levels

of health care is better able to be facilitated where the workforce
is prepared to be mobile in the sense of being able to work in
more than one position and where appropriate able to move
on a temporary or permanent basis to a different location and
or position.

(3) It is agreed that employee mobility should;
(a) not impose unreasonable difficulties, out of pocket

expenses, or otherwise impact adversely on employ-
ees; and

(b) subject to the provisions of this clause, be as far as
practicable, voluntary.

(4) Staffing mobility, administered in accordance with the
standards and principles contained in this clause, within the
Wickham District Hospital region will benefit employees
through providing—

(a) access to a greater variety of employment opportu-
nities

(b) the opportunity to develop and acquire a wide range
of skills, competencies and work experience;

(c) expanded opportunities in terms of career develop-
ment; and

(d) improved employment security.
(5) Employees agree to be prepared to give reasonable con-

sideration to any proposal in regard to their mobility which
meets the principles and requirements of this clause.

(6) The parties agree that in giving effect to the mobility
provisions of this clause, both the organisation’s and employ-
ee’s needs are to be considered including—

(a) ensuring that the careers of employees are not dis-
advantaged;

(b) consideration of family & career responsibilities;
(c) availability of transport and its cost;
(d) reimbursement of the employee for any reasonable

costs incurred by the employee as a result of a tem-
porary or permanent move made.

(e) matching skill level and professional suitability of
any temporary job opportunity or permanent new
position;
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(f) availability of training and support to assist the em-
ployee with any skills deficit in respect to the
requirement of the temporary job opportunity or
permanent new position.

(g) consideration of the employee’s ability to cope with
the temporary or permanent change;

(h) adequate support to assist the employee with deal-
ing with the change involved in moving to another
job on either a temporary or permanent basis.

(7) The parties acknowledge the above and any other rea-
sonable considerations can only be properly assessed through
consultation between the employer, employee and the union.
When considering the reasonableness of any proposed move
the level of the employee and the relative cost to the employee
of any move will be taken into account. Subject to family and
social commitments and the suitability of the position, the
higher the classification of the employee, the more the em-
ployee can be expected to demonstrate flexibility in regard to
mobility.

(8) The parties agree that they will assist in the introduction
of this initiative on the following basis—

(a) Relief:
It is agreed that all positions, which for opera-
tional reasons are required to be relieved, will be
relieved.

(i) Relief is defined as: “Planned relief” which is
relief in positions for which a minimum of
four weeks notice can reasonably be given. It
is likely that planned relief will usually be for
the cover of leave, higher duties and relief for
vacancies caused by special projects and the
like. “Unplanned relief” which is relief at short
notice for unplanned absences such as sick
leave, family leave, urgent operational require-
ments and the like.

(ii) Employees may agree to relieve in positions
at the request of their supervisor to meet short-
term operational requirements.

(iii) Where possible, all such relief will be pro-
vided on a voluntary basis, and vacancies will
be notified and open to all eligible employees
and awarded on the basis of merit.

(iv) Where no suitable employee has volunteered,
and it is not reasonable to recruit from out-
side the health service, or in exceptional
circumstances, following consultation with the
employee, an employee may be required to
relieve in a position provided that—

(aa) the position is suitable;
(bb) due consideration is given to the em-

ployees personal commitments;
(cc) the employee will not be financially

disadvantaged;
(v) Where an employee has been directed to re-

lieve in a position on more than two occasions
in a calendar month, the employee may seek
a review of the decision.

(vi) The relieving employee has the right to return
to their substantive position at the end of the
period of relief, as does the person whose po-
sition is being relieved.

(b) Temporary Transfer. Subject to agreement between
the employer and employee, an employee may be
transferred to another position within the Wickham
District Hospital on a temporary basis, provided
that—

(i) the employer and employee mutually agree the
decision to transfer;

(ii) the period of time is defined;
(iii) the transfer is at a comparable classification

level; and
(iv) the employee is formally notified of the agreed

duties and these are commensurate with the
substantive classification of the employee.

(v) where an employee has agreed to a temporary
transfer the employee may not capriciously
withdraw their agreement to that transfer.

(c) Permanent Transfer. Subject to agreement between
the parties, an employee may be transferred to an-
other position within the Wickham District Hospital
on a permanent basis, provided that—

(i) the employer and employee mutually agree the
decision to transfer;

(ii) the transfer is at a comparable classification
level; and

(iii) the employee is formally notified of the agreed
duties and these are commensurate with the
substantive classification of the employee.

(d) Restructure. Where the requirement for mobility
arises out of an organisational restructure the rel-
evant provisions of the award together with the
relevant legislation applies.

25.—CONTRACT OF SERVICE—PROBATION
This Clause replaces subclauses (1) of Clause 8.- Contract

of Service, of the Hospital Salaried Officers Award No. 39 of
1968.

(1) (a) Every new employee appointed to the employ of the
Wickham District Hospital shall be on probation for a period
of three (3) months.

(b) At any time during the period of probation the Wickham
District Hospital may annul the appointment and terminate
the service of the employee by the giving of two weeks no-
tice.

(c) At any time during the period of probation the employee
may resign by giving two (2) weeks notice.

(d) A lesser period of notice may be agreed, in writing be-
tween the Wickham District Hospital and the employee.

(e) On the completion of three months employment the pe-
riod of probation may be extended for a further and final period
of three months at the discretion of the Wickham District
Hospital. The provisions of subclause (b), (c) and (d) of this
clause still apply during the period of probation.

(f) Where an employee’s period of probation has been ex-
tended for a further period of three months, the Wickham
District Hospital shall notify the employee in writing of the
extension and provide justification for the extension of pro-
bation.

(g) An employee shall not be deemed to be employed by the
month until he/she has completed his/her probationary period
or extended probationary period of employment as the case
may be.

26.—SKILLS ACQUISITION, TRAINING AND
EMPLOYEE DEVELOPMENT

(1) The purpose of these clauses is to—
(a) recognise that change is a constant factor within the

work environment, that the workplace of tomorrow
will not be the same workplace today, and that em-
ployees can be expected to work in several different
types of job during their working life;

(b) recognise that both employees and employers share
obligations to ensure that the organisation and the
employees are able to adapt to continuous change;

(c) facilitate the creation of a mobile, skilled, efficient,
effective and adaptable workforce;

(d) facilitate the training and development of staff so
that they are best able to meet the present and future
needs of the Government Health Industry;

(e) assist in ensuring that employers are able to attract,
develop and retain the best possible staff;

(f) facilitate the deployment of employees within the
operations of the employer to best effect; while at
the same time respecting the individual needs, secu-
rity, expectations and reasonable requirements of
employees, and not imposing, either directly or in-
directly, unnecessary or unreasonable costs on them.

(2) The parties agree that the provision of appropriate levels
of health care is better able to be facilitated where the workforce
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is appropriately trained and skilled both for present needs and
for reasonably expected future requirements including career
development and opportunities within the Government Health
Industry.

(3) It is agreed that skills acquisition, training and employee
development;

(a) not impose unreasonable difficulties, out of pocket
expenses, or otherwise impact adversely on employ-
ees;

(b) subject to the provisions of this clause, be as far as
practicable, voluntary;

(4) Skills acquisition, training and employee development,
administered in accordance with the standards and principles
contained in this clause, within the Wickham District Hospi-
tal health service region will benefit employees through
providing;

(a) access to a greater variety of employment opportu-
nities;

(b) the opportunity to develop and acquire a wide range
of skills, competencies and work experience;

(c) expanded opportunity in terms of career develop-
ment; and

(d) improved employment security.
(5) Employees agree to be prepared to give reasonable con-

sideration to any proposal in regard to their skills acquisition,
training and development which meets the principles and re-
quirements of this clause.

(6) The parties agree that in giving effect to the provisions
of this clause, both the organisation’s and employee’s needs
and reasonable expectations are to be considered including—

(a) ensuring that the careers of employees are enhanced
and that they are not disadvantaged;

(b) consideration of the possible impact of any course
study requirements, training, training schedule, em-
ployee development and or succession plan on family
and carer responsibilities;

(c) reimbursement of the employee for any reasonable
costs incurred by the employee as a result of attend-
ance at or participation in any training, course of
study or development activities at the direction of
the employer;

(d) the skill level, aptitude, aspirations and suitability
of the employee for the proposed skills acquisition,
training or development program;

(e) the relevance of any proposed skills acquisition, train-
ing or development program to the needs of the
employer, and

(f)  that attendance by the employee does not unduly
affect or inconvenience the operations of the em-
ployer.

The parties acknowledge the above and any other reason-
able considerations can only be properly assessed through
consultation between the employer, employee and, where ap-
propriate, the union.

(7) For the purposes of this clause, an “approved course” or
“approved training” is an accredited or industry recognised
course of study, conference or workshop undertaken by the
employee which in the employer’s view;

(a) is relevant to the business outcomes to be achieved
by the employee

(b) is relevant to the current and emerging business needs
of the employer; and/or

(c) enhances the career development of the employee.

(8) The parties agree that they will assist in the introduction
of this initiative on the following basis—

(9) Training and Short Courses
(a) An employee may be required to attend a training

course or short course directly related to their work
during ordinary working hours.

(b) Attendance at such courses shall be at no expense to
the employee.

(c) An employee shall not unreasonably refuse to par-
ticipate in any course of study where the subject

matter is relevant to the current or emerging busi-
ness needs of the employer, provided the course of
study is conducted in ordinary working hours and is
paid in accordance with the terms of the Agreement.

(d) The employer may grant leave with pay to partici-
pate in an approved short course or training course.
The amount of leave may be up to 38 hours within a
12 month period.

(e) Where attendance is paid for by the employer;
(i) The employee may be required to provide

evidence to the employer of attendance and
satisfactory progress with studies.

(ii) The employee may be required to report to
other employees on the course or training or
to impart the knowledge gained to other em-
ployees.

(f) The employer may, where the short course or train-
ing is not an approved course or training, grant an
employee leave to attend the short course or train-
ing during the employee’s hours of duty and may
require the employee to make up the hours or the
employer may grant unpaid leave for such purpose.

(10) Multiskilling
(a) Employees agree that they will assist in the intro-

duction of this policy on the following basis;
(i) Job Rotation

(aa) Employer and Employee mutually ne-
gotiate the decisions.

(bb) The period of time for any job rotation
cycle is defined.

(cc) Prior to commencement of a job rota-
tion arrangement, agreement is reached
regarding the employee’s continuity of
service, tenure of employment in their
substantive position or placement, at
the completion of the rotation.

(ii) Job Enlargement and Enrichment
(aa) Decisions are mutually agreed by em-

ployee and supervisor.
(bb) The purpose, progression and out-

comes from the enlargement/
enrichment process are clearly defined.

(cc) The period of time is defined, where
possible.

(dd) The employee is formally notified of
the agreed duties and these are com-
mensurate with the substantive
classification of the employee.

(ee) The employee is provided with ad-
equate support and mentoring to ensure
they have an adequate opportunity to
learn and become expert in the new
duties and responsibilities.

(b) Any job specific training required will be provided
by the Wickham District Hospital. A training pro-
gramme will be developed to allow employees to
gain a high level of understanding of the new posi-
tion and will take into account the continuity of
customer service and the career development of the
employee.

(c) While as far as practicable, participation in multi-
skilling will be voluntary, where, subject to the
considerations set out in this clause, the employee
unreasonably refuses a multi-skilling opportunity,
the employer may direct the employee to undertake
the placement.

For the purposes of this paragraph, “unreasonably” is de-
fined as an employee who can be seen to be damaging their
own employment by refusing to multi-skill, and/or the em-
ployer can demonstrate significant operational need for the
employee to be multi-skilled.

(11) Staff Development Program
(a) The staff development program will be directed to

meeting the current and future staffing needs of the
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Wickham District Hospital and will be based on the
identified staffing needs and succession plans of the
hospitals, health services, and health units, which
make up the Wickham District Hospital area.

(b) The staff development program(s);
(i) may be focused at the health service or level

as appropriate.
(ii) will involve staff who either nominate or are

nominated to participate in the scheme, but
whose participation shall be voluntary.

(iii) where, due to the number of nominations a
quota is necessary selection for participation
will be on merit.

(iv) will be focused on meeting the current and
future staffing needs of the Health Service and
Government Health Industry; and

(v) may be based either or both on the job train-
ing and formal training.

(c) All reasonable expenses incurred by an employee
arising out of participation in a staff development
program will, subject to the presentation of adequate
proof, be reimbursed by the employer.

(12) Formal Part-time or Full-time Post Secondary Study
The provisions of this clause shall not diminish the rights of

employees who undertake formal post secondary study in an
approved course.

(13) Notwithstanding, any provisions contained above in
this clause, the employer can limit access to training and de-
velopment courses based upon financial grounds.

(14) The Wickham District Hospital will review the appli-
cation of skills acquisition, training and employee development
programs during the life of this agreement. The parties agree
to review the application of this clause as a result of that re-
view.

27.—ESTABLISHMENT OF LEVEL 1 & 2
COMPETENCIES

(1) The Wickham District Hospital agrees to investigate the
potential for the progressive introduction and implementation
of competency based job descriptions for Levels 1 and 2 em-
ployees.

(2) As a first step, the parties agree that they will review the
outcomes of the processes set out under clause 33 of the Hos-
pital Salaried Officers Metropolitan Health Service Board
Enterprise Agreement 1999.

(3) It is agreed, subject to the agreement of the MHSB, the
Wickham District Hospital may participate as an observer in
the HSOA/MHSB competency review process.

28.—SALARY PACKAGING
This clause is an agreement entered into in accordance with

Clause 44 Salary Packaging of the Award and shall be read in
conjunction with that clause.

(1) At the request of an employee, an employer and em-
ployee may agree to enter into a salary packaging arrangement.

(2) Wickham District Hospital shall not require an employee
to enter into a salary packaging arrangement, provided that
this clause will not impinge on any additional employer pro-
vided benefits.

(3) The salary packaging arrangement entered into shall be
by separate written agreement with the employer which sets
out the terms and conditions of the arrangement provided that
the terms of such agreement shall comply with the terms of
this clause.

(4) Such agreement shall be formulated on the basis that, on
balance, there shall be no material disadvantage of the em-
ployee concerned, and shall be cost neutral in relation to the
total employment cost the employer.

(5) The salary packaging arrangement must comply with
relevant taxation laws and the employer will not be liable for
additional tax, penalties or other costs payable or which may
become payable by the employee.

(6) An employee may elect to cancel any salary packaging
arrangement by giving a minimum of four weeks notice.

(7) The employer may elect to cancel any salary packaging
arrangement by giving minimum of four weeks notice if the

employer incurs a liability to pay fringe benefits tax or any
other tax in respect of the non-cash benefits provided, pro-
vided that the employer cannot retrospectively cancel any
salary packaging arrangement.

(8) Notwithstanding subclauses (6) and (7) the employer
and the employee may agree to forgo the notice period.

(9) The cancellation of salary packaging will not cancel or
otherwise effect the operation of this Agreement.

(10) Any dispute arising from the operations of this clause
will be dealt with in accordance with the relevant dispute set-
tlement provisions.”

29.—SALARIES
This clause replaces Schedule A—Minimum Salaries of the

Hospital Salaried Officers Award No. 39 of 1968.
(1) Subject to the provision of Clause 9.—Salaries of the

Award and to the provisions of this Clause the minimum an-
nual salaries for employees bound by this Agreement are set
in this Clause and shall apply from the date of registration
until the expiry of this Agreement.

(2) Minimum salaries as follows; for all callings other than
those specified in subclause (3);

4% 1.50% 2% 1.25%
Previous From From From From

EBA Rates 16.11.99 1/01/00 1/07/00 1/01/01
Salary Salary Salary Salary Salary

P/Annum P/Annum P/Annum P/Annum P/Annum*
$ $ $ $ $

LEVEL 1
Under 17 years
of age 12,237 12,726 12,917 13,176 13,340
17 years of age 14,289 14,861 15,083 15,385 15,577
18 years of age 16,680 17,347 17,607 17,960 18,184
19 years of age 19,306 20,078 20,379 20,787 21,047
20 years of age 21,681 22,548 22,886 23,344 23,636
1st year of full-time
equivalent adult
service 23,816 24,769 25,140 25,643 25,964
2nd year of full-time
equivalent adult
service 24,551 25,533 25,916 26,434 26,765
3rd year of full-time
equivalent adult
service 25,282 26,293 26,688 27,221 27,562
4th year of full-time
equivalent adult
service 26,011 27,051 27,457 28,006 28,356
LEVEL 2 26,742 27,812 28,229 28,793 29,153

27,475 28,574 29,003 29,583 29,952
28,317 29,450 29,891 30,489 30,870
28,900 30,056 30,507 31,117 31,506
29,760 30,950 31,415 32,043 32,443

LEVEL 3 30,777 32,008 32,488 33,138 33,552
31,567 32,830 33,322 33,989 34,413
32,399 33,695 34,200 34,884 35,320
33,724 35,073 35,599 36,311 36,765

LEVEL 4 34,418 35,795 36,332 37,058 37,522
35,459 36,877 37,431 38,179 38,656
36,527 37,988 38,558 39,329 39,821
38,047 39,569 40,162 40,966 41,478

LEVEL 5 38,838 40,392 40,997 41,817 42,340
39,926 41,523 42,146 42,989 43,526
41,045 42,687 43,327 44,194 44,746
42,196 43,884 44,542 45,433 46,001

LEVEL 6 44,414 46,191 46,883 47,821 48,419
46,060 47,902 48,621 49,593 50,213
48,400 50,336 51,091 52,113 52,764

LEVEL 7 49,651 51,637 52,412 53,460 54,128
51,237 53,286 54,086 55,167 55,857
52,880 54,995 55,820 56,937 57,648

LEVEL 8 55,280 57,491 58,354 59,521 60,265
57,248 59,538 60,431 61,640 62,410

LEVEL 9 60,226 62,635 63,575 64,846 65,657
62,298 64,790 65,762 67,077 67,915

LEVEL 10 64,566 67,149 68,156 69,519 70,388
68,214 70,943 72,007 73,447 74,365

LEVEL 11 71,128 73,973 75,083 76,584 77,542
74,091 77,055 78,210 79,775 80,772

LEVEL 12 78,154 81,280 82,499 84,149 85,201
80,899 84,135 85,397 87,105 88,194
84,029 87,390 88,701 90,475 91,606
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4% 1.50% 2% 1.25%
Previous From From From From

EBA Rates 16.11.99 1/01/00 1/07/00 1/01/01
Salary Salary Salary Salary Salary

P/Annum P/Annum P/Annum P/Annum P/Annum*
$ $ $ $ $

CLASS 1 88,764 92,315 93,699 95,573 96,768
CLASS 2 93,498 97,238 98,696 100,670 101,929
CLASS 3 98,231 102,160 103,693 105,766 107,089
CLASS 4 102,965 107,084 108,690 110,864 112,249

* Subject to Clause 10(4)

(a) An employee, who is 21 years of age or older on ap-
pointment to a classification equivalent to Level 1, may be
appointed to the minimum rate of pay based on years of serv-
ice, not on age.

(b) A Medical Typist or Medical Secretary shall be paid a
medical terminology allowance of $1000 per annum.

For the purposes of this subclause ‘Medical Typist’ and
‘Medical Secretary’ shall mean those workers classified on a
classification equivalent to Level 1,2, or 3 who spend at least
50% of their time typing from tapes, shorthand, and/or Doc-
tor’s notes of case histories, summaries, reports or similar
material involving a broad range of medical terminology.

(3) Minimum salaries for Specified Callings and Other Pro-
fessionals are detailed as follows;

(a) Employees, who possess a relevant tertiary level qualifi-
cation, or equivalent as agreed between the HSOA and the
employers, and who are employed in the callings of Archi-
tect, Audiologist, Bio Engineer, Chemist, Dietitian, Engineer,
Medical Scientist, Librarian, Occupational Therapist, Physi-
otherapist, Physicist, Pharmacist, Clinical Psychologist,
Psychologist, Research Officer, Scientific Officer, Social
Worker, Speech Pathologist, Podiatrist, Medical Imaging Tech-
nologist, Nuclear Medicine Technologist, Radiation Therapist,
Orthotist, Certified Clinical Perfusionist, or any other profes-
sional calling as agreed between the HSOA and employers,
shall be entitled to Annual Salaries as follows—

Previous 4% 1.50% 2% 1.25%
(1997/98) From From From From

EBA Rates 16.11.99 1/01/00 1/07/00 1/01/01
Salary Salary Salary Salary Salary

P/Annum P/Annum P/Annum P/Annum P/Annum*
$ $ $ $ $

LEVEL 3/5 30,777 32,008 32,488 33,138 33,552
32,399 33,695 34,200 34,884 35,320
34,418 35,795 36,332 37,058 37,522
36,527 37,988 38,558 39,329 39,821
39,926 41,523 42,146 42,989 43,526
42,196 43,884 44,542 45,433 46,001

LEVEL 6 44,414 46,191 46,883 47,821 48,419
46,060 47,902 48,621 49,593 50,213
48,400 50,336 51,091 52,113 52,764

LEVEL 7 49,651 51,637 52,412 53,460 54,128
51,237 53,286 54,086 55,167 55,857
52,880 54,995 55,820 56,937 57,648

LEVEL 8 55,280 57,491 58,354 59,521 60,265
57,248 59,538 60,431 61,640 62,410

LEVEL 9 60,226 62,635 63,575 64,846 65,657
62,298 64,790 65,762 67,077 67,915

LEVEL 10 64,566 67,149 68,156 69,519 70,388
68,214 70,943 72,007 73,447 74,365

LEVEL 11 71,128 73,973 75,083 76,584 77,542
74,091 77,055 78,210 79,775 80,772

LEVEL 12 78,154 81,280 82,499 84,149 85,201
80,899 84,135 85,397 87,105 88,194
84,029 87,390 88,701 90,475 91,606

CLASS 1 88,764 92,315 93,699 95,573 96,768
CLASS 2 93,498 97,238 98,696 100,670 101,929
CLASS 3 98,231 102,160 103,693 105,766 107,089
CLASS 4 102,965 107,084 108,690 110,864 112,249

* Subject to Clause 10(4)

(b) Subject to paragraph (d) of this sub clause, on appoint-
ment or promotion to the Level 3/5 under this sub clause—

(i) Employees, who have completed an approved three-
year academic tertiary qualification, relevant to their
calling, shall commence at the first year increment;

(ii) Employees, who have completed an approved four-
year academic tertiary qualification, relevant to their
calling, shall commence at the second year increment;

(iii) Employees, who have completed an approved Mas-
ters or PhD Degree relevant to their calling shall
commence on the third year increment;

Provided that employees who attain a higher tertiary level
qualification after appointment shall not be entitled to any
advanced progression through the range.

(c) The employer and the HSOA shall be responsible for
determining the relevant acceptable qualifications for appoint-
ment for the callings covered by this sub clause and shall
maintain a manual setting out such qualifications.

(d) The employer in allocating levels pursuant to paragraph
(b) of this sub clause may determine a commencing salary
above Level 3/5 for a particular calling/s.

(4) The following conditions shall apply to employees in
the callings detailed below—

Engineers—
Employees employed in the calling of Engineer and
who are classified Level 3/5 under this Agreement
shall be paid a minimum salary at the rate prescribed
for the maximum of Level 3/5 where the employee
is an “experienced engineer” as defined.

For the purposes of this paragraph “experienced engineer”
shall mean—

(a) An engineer appointed to perform professional en-
gineering duties and who is a Corporate Member of
The Institution of Engineers, Australia, or who at-
tains that status during service.

(b) An engineer appointed to perform professional du-
ties who is not a Corporate Member of the Institution
of Engineers, Australia but who possesses a degree
or diploma from a University, College, or Institu-
tion acceptable to the employer on the
recommendation of the Institution of Engineers, Aus-
tralia, and who—

(i) having graduated in a four or five academic
year course at a University or Institution rec-
ognised by the employer, has had four years
experience on professional engineering duties
acceptable to the employer since becoming a
qualified engineer, or

(ii) not having a University degree but possess-
ing a diploma recognised by the employer, has
had five year’s experience on professional
engineering duties, recognised by the em-
ployer since becoming a qualified engineer.

30.—REVIEW OF SICK LEAVE MANAGEMENT
The parties agree to review and report on alternative ap-

proaches to the management of sick leave. In conducting the
review, the parties will identify the options for the introduc-
tion of sick leave management system/s which provide
improved sick leave payment protection for employees who
are genuinely ill whilst also targeting instances of sick leave
abuse. Any alternative system introduced must be cost neutral
to the employer, and must not diminish the overall sick leave
entitlement.

31.—RURAL RECRUITMENT AND RETENTION
ISSUES

(1) Recruitment and attraction of suitably qualified and/or
experienced employees, particularly Allied Health profession-
als, is an issue for Rural Health Services. This issue has a
significant impact on service cost; quality; efficiency; effec-
tiveness; flexibility; and patient care, as does their resolution.

(2) The parties agree to investigate ways of removing obsta-
cles to the recruitment and attraction of suitably qualified and/
or experienced employees.

(3) As a first step to addressing these matters the parties
agree to consider—

• The appropriateness and flexibility of the current
classification system

• Training and professional development opportuni-
ties

• Support systems and mentoring
• Career paths
• Accommodation
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• Incentive schemes
• Flexible leave arrangements
• Work practices and arrangement

(4) To address these issues, the parties agree that the Health
Service—

(a) may participate on an industry working party estab-
lished to, inter alia, make recommendations aimed
at improving recruitment and retention of employ-
ees, or

(b) establish a working party with employer and em-
ployee representatives to consider the
recommendations of the industry working party(ies)
and their relevance to the Wickham District Hospi-
tal, and or

(c) establish a working party with employer and em-
ployee representatives to make recommendations
aimed at improving recruitment and retention of
employees .

(6) The recommendations of the industry working party(ies)
and / or the Wickham District Hospital working party shall be
made available to the HSOA by 30 September 2000. Prior to
the implementation of any of the recommendations, the em-
ployer shall consult with employees and the HSOA.

(7) The implementation of Recruitment and Retention strat-
egies shall be in accordance with Clause 40 – Introduction of
Change of the Hospital Salaried Officers Award No. 39 of
1968.

32.—RATIFICATION
The signatories that follow testify to the fact that this Agree-

ment shall come into effect as of the date of registration.
Toni Farrell
(signed: T Farrell) 13/03/00
(Signature) (Date)
President, for and on behalf of the Hospital Salaried Officers
Association of Western Australia (Union of Workers)
Daniel P Hill

COMMON SEAL
(signed: D Hill) 10/03/00
(Signature) (Date)
Secretary, for and on behalf of the Hospital Salaried Officers
Association of Western Australia (Union of Workers)
(signed: indecipherable) 08/03/00
(Signature) (Date)
General Manager of the Wickham District Hospital.

ATTACHMENT 1—MODEL FOR IDENTIFYING
PRODUCTIVITY INCREASES

The following model is to be used as a guide only and it is
expected that it will be modified to meet the needs of Wickham
District Hospital as required.

A Model for Identifying Productivity Increases
The primary focus of Enterprise Bargaining in the workplace

will be on best practice, efficiency, effectiveness, competi-
tiveness and cost saving.

Employees to focus on the following areas—
• Productivity improvements which can be made:

Identification of all possibilities for improving pro-
ductivity through looking at possible changes in what
work is done, who does the work, who could better
do the work, when the work is done, whether the
work should be done (ie. whether a particular task
can be performed less often and still achieve a satis-
factory output 0 possibilities for multi- skilling and
opportunities to reduce costs (including financial
costs) and reduce waste.

• Barriers to Productivity Improvements: Identifica-
tion of any significant barriers to improving
productivity, such as, need for training, need for
equipment, problems with computer programs, de-
marcation problems and arguments about who should
do what, award constraints, information or guide-
lines problems, problems in regard to supervision,

whether too much or not enough, or of poor quality,
opportunities and barriers to self management, physi-
cal barriers such as the location of various functions
which interact with each other and barriers to com-
munication.

Employers, in consultation with their Employees, to focus
on all of the above plus macro issues impacting on productiv-
ity—

• Structural Matters: Management may need to look
at the structures within which the work is done and
how they can be improved upon.

• Management Style: Management style and its ap-
propriateness may need to be examined at both an
organisational and departmental level.

• Best Practice, Benchmarking, Continuous Improve-
ment and New Opportunities: Initiatives in these
areas will in general need to be initiated by manage-
ment. This is an important area given that one of its
outcomes should be improved competitiveness.
Where barriers to competitiveness beyond the con-
trol of the employer/health service are identified,
these should be drawn to the attention of the Health
Department so that they can be addressed on an in-
dustry basis.

• Culture and Environment: Management culture and
organisational culture may need to be examined in
light of the overall direction of health management
and where appropriate programs and training be in-
troduced to address any identified problems.

Quality of Employment—Issues to be Examined by Both
Employees and Employers—

This area does not necessarily impact on productivity, as
such, but may have a positive impact financially and/or
an improvement in the non-wage rewards of employment
and is therefore a very valuable, win-win, area for both
employees and employers. Matters to be examined un-
der this heading include, but are not confined to—

• Occupational Health and Safety
• Unplanned Absences
• Health and Welfare of the Workforce
• Family needs and other demands on workers: better

ways to accommodate and acknowledge that these
without losing focus on the main objectives in re-
gard to responsibility for service to the employer.

• Use of Leave
• Equal Opportunity
• Career paths, including access to special project

work, providing opportunities for development and
recognition

• Employee Recognition, through feedback, support,
acknowledgment, enablement, empowerment, con-
sultation and non-financial rewards

• Training and Development
• Equity Issues

ATTACHMENT 2—AWARD AMENDMENTS
1. Consolidation of the Hospital Salaried Officers Award

No. 39 of 1968 to be completed during the life of this agree-
ment.

(1) The consolidation is to consolidate into the award a
number of conditions and arrangements currently being pro-
vided in accordance with Administrative Instructions and / or
Operational Instructions of the Health Department;

(2) The conditions and arrangements it is agreed to intro-
duce are to be introduced on a no-win/no-loss basis.

(3) The consolidation includes the removal of gender bi-
ased and inconsistent language, the removal of inconsistencies,
the updating of provisions to reflect current practice and us-
age, the removal of redundant provisions, updating of
allowances as expressed in the Award and the modernisation
of provisions.

(4) The clarification of provisions to improve administra-
tion and interpretation of the Award and to bring it into line
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with the new health service structures provided that the area
of coverage and scope of the Award will not be amended by
the consolidation.

2. In addition to and/or in association with the consolida-
tion a number of amendments including the following are to
be made to the Hospital Salaried Officers Award No. 39 of
1968—

(1) Definitions to be updated.
(2) Hours clause to be updated and clarified so that it

adopts the Enterprise Bargaining clause and includes
a provision to permit shifts of up to 12 hours to be
worked.

(3) Holidays and Annual Leave clause to be amended
to—

(a) permit leave to be taken in single days; and
(b) include simplified formulas for accrual of an-

nual leave and calculation of leave on
termination and pro rata leave.

(4) Parental Leave to be included.
(5) Long service leave clause to be amended to include

calculation of entitlement on the basis of 13 weeks
rather than 3 months, and to be taken in multiples of
a week, the clause to be similar to that to be included
in the S41 Agreements but to retain the right to 13
weeks leave after 7 years of service but with no pro
rata leave except as currently specified in the Award
clause.

(6) There will be additional changes as the details of
the consolidation are finalised.

3. The agreement for Consolidation and Amendment of the
Hospital Salaried Officers Award No.39 of 1968 is a package
agreement.

HOSPITAL SALARIED OFFICERS YALGOO
HEALTH SERVICES ENTERPRISE

AGREEMENT 1999.
No. PSA AG 47 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Yalgoo Health Service

and

Hospital Salaried Officers Association Of Western Australia
(Union Of Workers).

No. PSA AG 47 of 2000.

Hospital Salaried Officers Yalgoo Health Services
Enterprise Agreement 1999.

19 May 2000.
Order.

HAVING heard Mr J P Hetman as agent for the Applicant and
Mr C D Panizza on behalf of the Respondent, and by consent,
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act, 1979, hereby orders—

1. THAT the agreement made between the parties as
lodged in the Commission on the 18th day of April
2000 entitled Hospital Salaried Officers Yalgoo
Health Services Enterprise Agreement 1999 and as
subsequently amended by direction of the Commis-
sion be registered in the terms of the following
Schedule as an industrial agreement and replaces the
Hospital Salaried Officers Yalgoo Nursing Post En-
terprise Bargaining Agreement 1997 (PSA AG 86
of 1998) which is hereby cancelled, and

2. THAT the Hospital Salaried Officers Yalgoo Nurs-
ing Post Enterprise Bargaining Agreement 1996
(PSA AG 114 of 1996) is hereby cancelled.

(Sgd.) G. L. FIELDING,    
[L.S.] Senior Commissioner

Public Service Arbitrator.

———

Schedule.

1.—TITLE
This Agreement shall be titled the Hospital Salaried Offic-

ers Yalgoo Health Services Enterprise Agreement 1999.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Purpose of Agreement
4. Application and Parties Bound
5. Term of Agreement
6. No Extra Claims
7. Objectives, Principles and Commitments
8. Framework and Principles for Identifying Produc-

tivity Improvements and Bargaining
9. Awards, Agreements and Workplace Agreements

10. Rates of Pay and their Adjustment
11. Resources for Ongoing Productivity Improvement

and Further Enterprise Bargaining Negotiations
12. Dispute Avoidance and Settlement Procedures
13. Hours
14. Part-Time Employees
15. Casual Employees
16. Public Holidays
17. Long Services Leave
18. Sick Leave
19. Taking of Annual Leave
20. Family, Bereavement and Personal Leave
21. Parental Leave
22. Allowances
23. Overpayments
24. Salary Packaging
25. Salaries
26. Award Consolidation
27. Contract of Services—Probation
28. Higher Duties
29. Mobility
30. Establishment of Level 1 & 2 Competencies
31. Recruitment and Retention Issues
32. Skills Acquisition, Training and Employee Devel-

opment
33. Ratification

ATTACHMENT 1—Model for Identifying Produc-
tivity Increases
ATTACHMENT 2—Award Amendments

3.—PURPOSE OF AGREEMENT
(1) This Agreement aims to achieve improvements in pro-

ductivity and efficiency and the enhanced performance of the
Yalgoo Health Services along with allowing the benefits from
those improvements to be shared by employees, the Yalgoo
Health Services and the Government on behalf of the Com-
munity.

(2) This Agreement places priority on the parties at Yalgoo
Health Services taking responsibility for their own human
resource and labour relations affairs and reaching agreement
on issues appropriate to the Yalgoo Health Services.

4.—APPLICATION AND PARTIES BOUND
(1) This agreement applies to the Hospital Salaried Officers

Association of Western Australia (Union of Workers) (HSOA),
the Employees covered by the Hospital Salaried Officer’s
Award No. 39 of 1968 and employed by the Yalgoo Health
Services, and the Yalgoo Health Services Board.

(2) The estimated number of employees bound by this Agree-
ment at the time of registration is 10.

(3) This Agreement shall be read in conjunction with the
Hospital Salaried Officers Award No. 39 of 1968 (hereafter
sometimes referred to as the Award) and shall replace the pro-
visions of that Award where expressly stated herein. Wherever
there is an inconsistency between the Agreement and the
Award, the Agreement shall take precedence.

(4) This Agreement cancels and replaces the Hospital Sala-
ried Officers Yalgoo Health Services Enterprise Agreement
1997.

5.—TERM OF AGREEMENT
(1) This Agreement shall operate from the date of Registra-

tion until its expiry on 1 December 2001.
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(2) The parties to this Agreement agree to re-open negotia-
tions at least no later than six months prior to the expiry of
this Agreement, provided that neither party may refuse to com-
mence negotiations as early as Enterprise bargaining
negotiations commence for the Metropolitan Health Services
Board.

6.—NO EXTRA CLAIMS
Subject to the terms of this agreement, for life of the agree-

ment, the HSOA shall make no further claims on the Yalgoo
Health Services.

7.—OBJECTIVES, PRINCIPLES AND COMMITMENTS
(1) The parties agree that the objectives of this Agreement

are to—
(a) improve the productivity and efficiency of the Yalgoo

Health Services;
(b) facilitate greater flexibility in the management of

conditions and work arrangements across the Yalgoo
Health Services;

(c) ensure high quality patient services in a safe, healthy
and equitable work environment;

(d) ensure high quality of employment and jobs; and
Yalgoo Health Services;

(e) provide a pathway to providing a wage increase to
employees based upon the achievement of improved
productivity and efficiency.

(2) By—
(a) ensuring that gains achieved through agreed im-

proved productivity and changes in workplace
culture are shared by employees, Yalgoo Health Serv-
ices and its clients and the Government on behalf of
the community;

(b) ensuring that the Yalgoo Health Services operates in
a manner consistent with the principles outlined in
Section 7 of the Public Sector Management Act;

(c) developing and pursuing changes on a cooperative
basis; and

(d) ensuring that the Yalgoo Health Services operates as
effectively, efficiently and competitively as possi-
ble.

(3) The Hospital Salaried Officers Association and the Yalgoo
Health Services Management and Employees bound by this
Agreement are committed to—

(a) Support and actively contribute to health services
continuous quality improvement, including best
practice, where best practice—

(i) is simply the best way of doing things;
(ii) is a continuous improvement process, which

involves constantly changing, adapting and
integrating related approaches to health serv-
ices issues;

(iii) practices are not fixed and not restricted to an
examination of costs, but also include quality
and delivery issues;

(iv) is outcome rather than simply activity based;
(v) provides the processes, structures, rights and

obligations that are essential to ensure that the
full capacity for innovation of employees is
fully and effectively used;

(vi) depends on effective training, empowerment
and participation of both management and
employees to acquire and utilise the skills
which are necessary to effectively develop,
implement and evaluate the change process;
and

(vii) are to be based on the following principles—
• customer/patient focus
• management commitment
• employee participation
• leadership
• information analysis
• policies and plans
• appropriate standards

• hospital/health services performance
• cost effectiveness
• working smarter

(b) Support the clinical, teaching, research and organi-
sational goals of the health services and contribute
to the achievement of those goals as active members
of the health services community.

(c) Support and actively contribute to the achievement
and/or maintenance of ACHS Accreditation.

(d) Actively contribute to the achievement of health serv-
ices budgets.

(e) Assist with achieving waiting list priorities and day
surgery targets.

(f) Co-operate with the development and implementa-
tion of strategies to achieve length of stay targets.

(g) Participate in a Multi-disciplinary approach to pa-
tient care.

(h) The principles of public sector administration; in par-
ticular to the principles contained in Sections 7, 8
and 9 of the Public Sector Management Act 1994.

(4) In addition, the Yalgoo Health Services is committed to
facilitating and encouraging the participation and commitment
of employees.

8.—FRAMEWORK AND PRINCIPLES FOR
IDENTIFYING PRODUCTIVITY IMPROVEMENTS

AND BARGAINING
(1) (a) Following the receipt of a request from the HSOA to

negotiate a new Agreement, in accordance with Clause 5.—
Term of Agreement, a representative from the Yalgoo Health
Services will meet with a representative from the HSOA to
discuss the request as soon as practicable but in any event
within five working days of the receipt of the request.

These discussions should include process issues such as what
sort of bargaining mechanism will be established, what con-
sultative process can be used or needs to be put in place,
possible initiatives to be considered and the time frame.

Negotiations will be conducted in a manner and time frame
agreed by the parties to this Agreement.

(b) The negotiations should occur on the basis of a broad
agenda of initiatives designed to improve efficiency, effec-
tiveness, productivity, patient care and flexibility within the
Yalgoo Health Services.

(c) The agenda should include but not be limited to—
(i) changes in work organisation, job design and work-

ing patterns and arrangements;
(ii) examination of terms and conditions of employment

to ensure they are suited to the Yalgoo Health Serv-
ices’s operational requirements;

(iii) identification and implementation of best practice
across all areas of services delivery;

(iv) (i), (ii) and (iii) can be achieved by means including
but not limited to—
(aa) new training and skills development programs

as and where required;
(bb) the optimum use of human and capital re-

sources including new technology;
(cc) quality assurance and continuous improve-

ment programs;
(dd) having due regard to operational requirements,

allowing sufficient flexibility to enable em-
ployees to meet their family responsibilities;
and

(ee) active occupational health and safety risk re-
duction, training and rehabilitation programs.

(2) In negotiating further salary increases in return for pro-
ductivity improvements, the parties should ensure that the
following issues have been addressed and/or applied—

(a) Productivity Improvements
Productivity improvements are changes that increase
the efficiency and effectiveness of the Yalgoo Health
Services in meeting its agreed and contracted serv-
ices programs and outcomes. Productivity
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improvements may be related to work practices or
arrangements. They may be things which go to mini-
mise the cost of what is done, to the way things are
done, to when they are done, to the quality of what
is done or to improve the ability of the provider to
meet patient and customer needs. They may or may
not require changes from Award conditions.
Without limiting any of the above, in practice, the
primary focus of Enterprise Bargaining in the
workplace is likely to be on best practice, efficiency,
effectiveness, competitiveness, cost savings, and
quality of employment.

(b) Sharing Gains from Productivity Improvement
The parties accept that there is no precise formula
for the sharing of gains from productivity improve-
ments, but in any agreement, in addition to employee
benefits, there must be a clear and specific return to
the Yalgoo Health Services and/or the Government.
Productivity improvements may be related to work
practices or arrangements, subject to acceptance that
where capital expenditure requires changes in work
methods and/or the number of employees and the
changes are of a nature that enhances the investment,
it shall qualify as a productivity improvement, pro-
vided that there is a net quantifiable benefit to the
Yalgoo Health Services.
Any agreement reached should not rely primarily
on improvements that are merely the result of new
technology or financial reforms or other such initia-
tives. For example; in the case of capital investment
(technology), changes arising from capital expendi-
ture for which the Yalgoo Health Services takes the
risk and which require a reasonable return on the
funds invested, do not necessarily count as a pro-
ductivity improvement.
The treatment of improved efficiency arising from
major capital expenditure is to be agreed by the
Yalgoo Health Services and the HSOA and shall take
into account factors such as the cost of capital.
Where employees repackage or exchange employ-
ment conditions, all or most of the saving or
productivity improvement made by the Yalgoo Health
Services can be returned to the employees.

(c) Identifying Productivity Increases
To assist in identifying and negotiating productivity
improvements during the life of this agreement and
in negotiating the next agreement a model for iden-
tifying productivity increases is contained in
Attachment 1.

9.—AWARDS, AGREEMENTS AND WORKPLACE
AGREEMENTS

(1) Relationship Between Agreements and Awards
Consistent with the Industrial Relations Act 1979 and the

State Wage Principles, this Agreement shall provide the whole
of the employees’ wage increases for the life of the Agree-
ment.

(2) Choice between this Agreement and Workplace Agree-
ments

(a) The parties accept that Employees will be given an in-
formed and free choice between this Agreement and Workplace
Agreements;

(b) To facilitate the making of an informed and free choice—
(i) Employees who are to be offered a choice between

this Agreement and a workplace agreement may only
be required to indicate their choice after the employee
has been offered the position.

(ii) Where an employee has been offered a choice the
employee shall have a minimum of seven days in
which to decide which alternative to take, provided
that where it is necessary to fill a position within a
period of less than seven days or where Yalgoo Health
Services agrees to an employee commencing within
a period of less than seven days, the employee shall
have up to the date of formal acceptance.

(iii) The employee shall be provided with—
(aa) a copy of an agreed summary of this Agree-

ment; and
(bb) a copy of a summary of the Workplace Agree-

ment.
(iv) At the request of an employee, the employee shall

be provided with—
(aa) access to a copy of this Agreement and the

Workplace Agreement;
(bb) any other relevant documentation, such as in-

formation on salary packaging; and
(cc) information on where they can obtain further

advice and on how to contact the Union.
For its part, the Union undertakes to advise all employees

on the matter of choice whether or not they are members of
the Union.

(c) If agreement on any aspect of this clause can not be
reached the dispute settlement procedure set out in Clause 12
of this Agreement is to be followed.

(3) By agreement between the Yalgoo Health Services and
the employee, an employee who has signed a Workplace Agree-
ment prior to the registration of this S.41 Industrial Agreement
can revisit the Workplace Agreement in light of this Agree-
ment.

(4) All staff transferred or redeployed to the Yalgoo Health
Services from within the Public Sector or within the Govern-
ment Health Industry may be offered the choice of a Workplace
Agreement or this Agreement subject to the discretion of the
Yalgoo Health Services.

(5) All promotional positions and new staff recruited by the
Yalgoo Health Services from outside the Public Sector may
be provided with the choice of a Workplace Agreement or this
Agreement, subject to the discretion of the Yalgoo Health Serv-
ices.

(6) In the exercising of the discretion to only offer a
Workplace Agreement under subclauses (4) and (5) of this
clause, the Yalgoo Health Services shall ensure that the deci-
sion to only offer a Workplace Agreement is made for
legitimate operational reasons. In exercising their discretion
to only offer a Workplace Agreement, the Yalgoo Health Serv-
ices is to liaise with the HSOA to ensure it is not done to
circumvent the option of choice.

10.—RATES OF PAY AND THEIR ADJUSTMENT
This Agreement provides for the following salary in-

creases—
(1) 4.0% from 16 November 1999;
(2) 1.5% from 1 January 2000;
(3) 2.0% from 1 July 2000; and
(4) 1.25% from 1 January 2001.

The final payment of 1.25% will be subject to—
(a) the Yalgoo Health Services identifying pro-

ductivity in excess of that used to justify the
other salary increases; and

(b) approval by government.
Productivity is to be identified in accordance with
the definitions contained in Clause 8 of this Agree-
ment and the “Model for Identifying Productivity
increases” referred to in that clause.

(5) The rates of pay are set out in clause 29.— Salaries,
of this Agreement.

(6) All increases are compounded.

11.—RESOURCES FOR ONGOING PRODUCTIVITY
IMPROVEMENT AND FURTHER ENTERPRISE

BARGAINING NEGOTIATIONS
(1) It is recognised that enterprise bargaining places consid-

erable obligations upon the parties at the Yalgoo Health
Services.

(2) (a) To assist in meeting these obligations, the Yalgoo
Health Services will assist by providing appropriate resources
having regard to the operational requirements of the Yalgoo
Health Services and resource requirements associated with
developing productivity improvements under this Agreement
and with negotiating a new agreement;
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(b) It is accepted that employees of the Yalgoo Health Serv-
ices who are involved in the productivity improvement and
the enterprise bargaining processes will be allowed reason-
able paid time to fulfil their responsibilities in this process;

(c) Access to resources shall be negotiated with the Yalgoo
Health Services and shall not unreasonably affect the opera-
tion of the Yalgoo Health Services.

(d) Any paid time or resources shall be provided in a manner
suitable to both parties and to enable negotiations to occur and
to assist in the achievement of improvements and of agreement.

(e) The parties accept that the process of bargaining in good
faith includes disclosing relevant information, as appropriate
for the purposes of the negotiations and confidentiality and
privacy in the negotiation process will be respected at all times.

(f) The parties accept that on occasions the nature of certain
information may prejudice a party’s position or not assist in
the resolution of the matter. Subject to the rights of the parties
to invoke Clause 12.—Dispute Avoidance and Settlement Pro-
cedures of this Agreement, a decision on whether or not to
exchange or divulge information will be a matter for the rel-
evant party to decide, provided that information shall not be
unreasonably withheld;

(g) Where information of a commercial or sensitive nature
is exchanged, the parties agree not to use or divulge that in-
formation outside of the negotiating forums.

(3) No officer or employee will be discriminated against as
a result of activities conducted in accordance with this clause.

12.—DISPUTE AVOIDANCE AND SETTLEMENT
PROCEDURES

(1) This clause is to be read in conjunction with Clause 27
of the Award. The objective of this Clause is to provide a set
of procedures for dealing with any question, dispute or diffi-
culty arising under this Agreement and for dealing with any
question, dispute or difficulty between the parties during ne-
gotiations for amendments to this Agreement.

(2) Subject to the Public Sector Management Act 1994, in
the event of any question, dispute or difficulty arising under
this Agreement, the following procedures shall apply, provided
that nothing in these procedures shall prevent the Secretary of
the HSOA (or his/her nominee) from intervening to assist in
the process—

(a) The matter is to be discussed between the HSOA
employee representative and the Yalgoo Health Serv-
ices representative and an attempt made to resolve
the matter;

(b) If the matter is unable to be resolved through dis-
cussions between the HSOA employee representative
and the Yalgoo Health Services representative, the
matter is to be discussed between the employee rep-
resentative and a representative nominated by the
Chairman of the Yalgoo Health Services (or his/her
nominee), as soon as practicable but within five
working days. Notification of any question, dispute
or difficulty may be made verbally and/or in writ-
ing;

(c) The parties may individually or collectively seek ad-
vice from any appropriate organisation or person in
an attempt to resolve the matter;

(d) If the matter is not resolved within five working days
of the date of notification in (b) hereof, either party
may notify the Secretary of the HSOA (or his/her
nominee), or a representative nominated by the
Chairman of the Yalgoo Health Services (or his/her
nominee) of the existence of a dispute or disagree-
ment;

(e) The Secretary of the HSOA (or his/her nominee) a
representative nominated by the Chairman of the
Yalgoo Health Services (or his/her nominee) shall
confer on the matters notified by the parties within
five working days and—

(i) where there is agreement on the matters in
dispute the parties shall be advised within two
working days;

(ii) where there is disagreement on any matter it
may be submitted to the Western Australian
Industrial Relation Commission.

(3) Where any matter is referred to the Western Australian
Industrial Relations Commission and the matter is not resolved
by conciliation, then the matter remaining in dispute may be
resolved by arbitration in accordance with the provisions of
the Industrial Relations Act 1979 and the State Wage Princi-
ples.

13.—HOURS
This clause replaces Clause 13.—Hours of the Hospital

Salaried Officers Award No. 39 of 1968.
The purpose of this clause is to provide a framework within

which flexible hours arrangements may be worked and
workplace reform implemented. Workplace reform has been
agreed to so that the health services can meet the needs of its
clients in the best possible way, and in conjunction with flex-
ible hours is a method of meeting the needs of the Yalgoo
Health Services and the employee.

(1) Commitment to flexible working hours arrangements.
The parties to this enterprise agreement support the adop-

tion of flexible working hours arrangements with a view to
improving the operational efficiency and effectiveness of the
Health Services and making the Health services a better and
more attractive Yalgoo Health Services.

(2) Implementation.
(a) Yalgoo Health Services is committed to implement a re-

view of current roster patterns for all Hospital Salaried Officers
employed by the health services with a view to where practi-
cable allowing employees of the health services to work
flexible hours. This will complement the workplace reform
initiative agreed to as part of the Enterprise Bargaining Agree-
ment.

(i) It is agreed that the review will be concluded within
three months of registration of the Agreement.

(ii) In those departments or areas that elect to adopt a
flexible working arrangement, a mutually agreed
hours arrangement will be implemented as soon as
practicable following the review period but not later
than three months after the end of the review period,
provided that hours arrangements may be imple-
mented as early as the date of registration of the
Agreement if that is suitable to the Department or
work area.

(iii) These arrangements for a review of hours will be
available to all employees employed from levels 1
to 6 inclusive.

(b) The hours arrangements are to be agreed between the
employees concerned and the line manager and are to be struc-
tured in such a way that they take into account operational
requirements of the Health Services; the family responsibili-
ties of employees; and minimum staffing requirements.

(c) The operation of a flexible working hours system can
include, but shall not be limited to, any method or mix of
flexible work arrangement available under this agreement in-
cluding a 9 day fortnight or 19 day month.

(d) Where it is unsuitable or impracticable for one particu-
lar hours arrangement to be applied to everyone in a work
area or department, arrangements may be made to enable the
aspirations of the work area for flexible work arrangements to
be met using a variety of hours arrangements rather than a
single arrangement.

(3) Hours—General
(a) The ordinary hours of work shall be an average of thirty

eight per week which will usually consist of 5 working days
of 7 hours and 36 minutes and may be worked by the arrange-
ment provided for in subclause (4) of this clause, or by such
other arrangements as are agreed between the Yalgoo Health
Services and employees concerned provided the arrangement
is either—

(i) consistent with the arrangements and parameters for
ordinary hours prescribed in this clause; or

(ii) shall, where the proposed arrangement of hours of
work fall outside the parameters set out in this clause,
be subject to ratification by the WA Industrial Rela-
tions Commission and not be implemented until so
ratified.
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(b) For employees other than shift workers the spread of
ordinary hours shall be worked between 6.00 am and 6.00 pm
Monday to Friday inclusive.

(c) Where a definite decision has been made to significantly
alter the hours arrangements of employees, the Yalgoo Health
Services shall, in accordance with the Notification of Change
Clause of the Award, discuss this with the employees who
may be affected and advise the Union.

(d) Definitions
For the purposes of this clause—

(i) “a month” means a period of 4 consecutive working
weeks;

(ii) “a 19 day month” means a system of work where
the ordinary hours of duty of 152 hours a month are
worked over nineteen days of the month, with each
ordinary day, subject to any flexi time arrangement,
consisting of 8 hours.

(iii) “a 9 day fortnight” means a system of work where
the ordinary hours of duty of 76 hours a fortnight
are worked over nine days of the fortnight, with each
ordinary day, subject to any flexi time arrangement,
consisting of 8 hours and 27 minutes.

(4) Standard Ordinary Hours
(a) Standard full time ordinary hours shall be 7 hours 36

minutes per day.
(b) Subject to meal breaks and paragraph (9)(a) of this clause,

prescribed hours are to be worked in one continuous period,
accordingly, there will be no split shifts.

(5) Shifts of up to 12 Hours
Subject to the following, where the Yalgoo Health Services

and an employee or group of employees agree in writing, shifts
of up to 12 hours may be worked provided the average nor-
mal hours worked in a shift cycle or settlement period does
not exceed 76 per fortnight.

(a) While recognising that in the course of an averaging
process there may be some individual variances, the terms
and conditions of the shift agreement shall on balance be no
less favourable than those prescribed by this Agreement.

(b) The period of the shift cycle or settlement period over
which the arrangement may extend shall be clearly defined.

(c) The rostered hours will be clearly defined.
(d) The arrangement shall allow for a minimum of one clear

day off in each 7 days.
(e) The arrangement may allow for additional time off in

lieu of penalty rates.
(f) The arrangement may allow for salary averaging of regu-

lar penalties and allowances including penalties for working
on a public holiday.

(6) Flexitime and Flexible Work Arrangements
(a) The arrangement may include a mixture of rostered and

flexibly taken time off—the terms “flexitime off” and
“flexileave” may be used interchangeably in this clause.

(b) Subject to the constraints of the agreed work arrange-
ment and any associated roster, and the constraints of this
agreement in regard to ordinary hours and meal breaks, em-
ployees may select their own starting and finishing times with
the approval of the line manager.

(c) The arrangements may include core periods when at-
tendance at work is required.

(d) Subject to subclause (5), a maximum of 10 ordinary
hours may be worked in any one day.

(e) Settlement Period
(i) The average ordinary hours of duty shall cover a

rolling settlement period of four weeks.
(ii) The settlement period shall commence at the begin-

ning of a pay period.
(iii) Subject to the following, a minimum of 144 hours,

less rostered and or flexi-time off, and a maximum
of 168 ordinary hours may be worked in any flexi
period.

(f) Credit Hours
(i) Credit hours, which are hours in excess of the 152

hours per four weeks, up to a maximum of 16 may
be accrued and carried forward.

(ii) Credit hours in excess of 16 hours shall be lost, pro-
vided that where the Yalgoo Health Services directs
an employee to work additional hours such addi-
tional hours will be deemed authorised overtime and
paid accordingly.

(iii) Credit hours at any point within the settlement pe-
riod shall not exceed 20 hours.

(iv) Agreement to clear credit hours will not be unrea-
sonably withheld.

(g) Debit Hours
(i) Debit hours, which are hours below the 152 hours

per four weeks, to a maximum of 8 hours may be
accrued and carried forward.

(ii) Where an employee’s debit hours exceed 8 hours,
the Yalgoo Health Services may debit those hours in
excess of 8 hours from the employee’s pay as if the
time was leave without pay; or the employee may be
required to work additional hours at ordinary rates
in order to reduce the debit to 8 hours.

(iii) Whether or not to allow an employee to accrue
more than 8 debit hours during a settlement pe-
riod is entirely at the discretion of the Yalgoo
Health Services.

(h) Nineteen day month, nine day fortnight and flexitime
arrangements

A nineteen day month or a 9 day fortnight arrangement may
be worked either separately or in conjunction with a flexible
work arrangement.

(7) Taking of Flexi/Rostered Time Off
(a) Where the arrangement includes rostered time off, the

roster for such days off shall be prepared in consultation with
the employees concerned and will show the days and hours of
duty and rostered days off for each employee.

(b) While the rostered day off would usually be taken within
each roster cycle, however, alternative arrangements for the
taking of rostered days off may be made.

(c) When a Public Holiday falls on an employee’s rostered
day off the employee shall be granted a day in lieu of the
holiday.

(d) Where time off is to be taken as rostered time off the
Yalgoo Health Services may only direct an employee to be
rostered for a single day off at a time provided that at the
option of the employee and with the agreement of the Yalgoo
Health Services more or less than a single consecutive day
may be rostered off.

(e) Where flexi-time off is to be taken employees may
request any reasonable increment of time off provided that
the Yalgoo Health Services may not require an employee
to take less than half a day nor more than a day off at any
one time.

(f) Except in the case of flexible starting and finishing times,
reasonable notice may be required in regard to the taking of
flexileave, provided that not more than two weeks notice may
be required.

(8) Changing Rostered and/or Agreed Time off.
(a) Rostered and/or agreed time off may be changed by agree-

ment at the request of the employee.
(b) Where a rostered day off has been rostered or agreement

has been made between the employee and the Yalgoo Health
Services in regard to the taking of flexi-time off, and for press-
ing operational reasons the Yalgoo Health Services can no
longer agree to the employee taking such time off, the follow-
ing shall apply—

(i) Where less than three days notice is given the Yalgoo
Health Services will, pay overtime for the day or for
the period of agreed time off, as the case may be,
unless the employee freely proposes that an alterna-
tive arrangement for taking the time be agreed and
the Yalgoo Health Services and employee agree as
to when that will be; or

(ii) Where more than three days notice is given, at the
option of the Yalgoo Health Services either overtime
will be paid or an alternative arrangement for the
taking of the rostered time off, including when the
time off will be taken, will be agreed.
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(c) In making a decision to change rosters or withdraw agree-
ment to the taking of flexi time of, and in addressing a request
for such a change, the Yalgoo Health Services and employees
will give particular consideration to the factors listed in
subclause (2)(b) of this clause.

(9) Meal breaks
(a) Meal breaks shall be of not less than 30 minutes nor

more than 60 minutes provided that, with the agreement of
the Yalgoo Health Services, flexitime off may be taken in con-
junction with a meal break in which case the meal break shall
not be more than three hours, provided further that an em-
ployee may not be directed to take flexitime off in conjunction
with a meal break.

(b) Meal breaks do not count as hours worked.
(c) The lunch break shall be taken between 11.00 am and

2.30 pm.
(d) Employees shall not be required to work more than six

hours continuously without a meal break.
(e) Employees required to work night shift will receive an

allowance equivalent to one half hour at ordinary salary rates
per night shift to ensure continuous availability during each
night shift in lieu of the thirty minute break.

(10) Sick leave, public holidays, and annual leave
(a) For the purposes of sick leave a day shall be credited at

the rostered or nominated hours for the day of leave taken.
(b) An employee who is sick on a rostered day off will not

be granted sick leave for that day, and will not be credited
with an additional day off in lieu.

(c) An employee who is sick while on flexitime off will be
re-credited their flexitime, the day will be treated as a stand-
ard day and the employee will be debited a standard days sick
leave or part thereof.

(d) For the purpose of public holidays a day shall be cred-
ited at the standard hours, or rostered ordinary hours,
whichever is greater and treated as a work day for the purpose
of accumulating rostered days off.

(e) In the case of—
(i) a 19 day month, a four week annual leave entitle-

ment is equivalent to 152 hours, that is, equivalent
to nineteen rostered working days of 8 hours, and
one rostered day off.

(ii) a 9 day fortnight, a four week annual leave entitle-
ment is equivalent to 152 hours, that is, equivalent
to eighteen rostered working days of 8 hours 27
minutes, and two rostered days off.

(f) In the case of a flexitime only work arrangement, for the
purpose of leave and Public Holidays, a day shall be credited
as 7 hours 36 minutes.

(11) Overtime
Subject to the parameters for ordinary hours set out in this

clause, and to the relevant award and agreement provisions
for part time employees, the provisions of the relevant over-
time clause, shall apply for time worked at the direction of the
Yalgoo Health Services—

(a) in excess of agreed rostered hours; or,
(b) where there are no set rostered hours, prior to the

agreed and nominated normal starting time or after
the agreed and nominated normal finishing time; or,

(c) where there is no nominated starting or finishing
time, in excess of 7 hours 36 minutes on that day or
shift, shall be paid as overtime, provided that 8 hours
or 8 hours 27 minutes will be substituted for 7 hours
36 minutes where a 19 day month or 9 day fortnight
respectively is the basis of any associated rostered
day off working system.

(12) Flexi-Days Off in Conjunction With Annual Leave
Employees may be allowed, with the agreement of their

manager, access to accrue the time equivalent to two flexi days,
which may be taken in conjunction with a period of annual
leave of not less than one week, this leave may include a pub-
lic holiday.

(13) Individual Flexible Work Arrangement
The purpose of this clause is to facilitate an employee who,

for reasons of their convenience wish to work on a day when

the Yalgoo Health Services would, but for this sub-clause, be
liable to pay shift allowances and so be disinclined to agree to
the employee’s otherwise reasonable request.

(a) On written advice from the employee, the Yalgoo Health
Services may agree to the employee working ordinary hours
without shift allowances at times or on days when such allow-
ances would otherwise apply provided that—

(i) the minimum, maximum and average number of or-
dinary hours, the maximum number of days worked
in any four week cycle, and meal breaks are consist-
ent with the relevant requirements set out under this
clause; and

(ii) the Yalgoo Health Services may not make the work-
ing of such hours by such arrangement a condition
of employment of the employee or of filling the po-
sition.

(b) Where the working of such hours is an actual or implied
condition of employment an employee may not agree to work
such hours without appropriate allowances and/or penalty rates
applying.

(14) Study Leave
Credits for Study Leave will be given for educational com-

mitments falling due between and employee’s nominated or
rostered starting and finishing times for ordinary hours of duty.

(15) Adjustment of termination pay
If at the termination of an employee the employee has flexi-

time or rostered days off in credit, the time in credit will be
paid out at ordinary time rates; or should the employee have
accrued debit hours, the Yalgoo Health Services may deduct
the debit, calculated at ordinary time rates, from the employ-
ee’s termination pay.

14.—PART-TIME EMPLOYEES
To be read in conjunction with Clause 34.—Part-time Em-

ployees of the Hospital Salaried Officers Award No. 39 of
1968.

(1) Part-time employees shall be paid at a rate pro-rata to
the rate prescribed for the class of work for which they are
engaged in the proportion to which their fortnightly hours
bear to 76 hours per fortnight.

(2) When a part-time employee classified above the 20
years of age rate as defined by the Hospital Salaried Of-
ficers Award No. 39 of 1968, commences employment on
or after the 1 July 1996, he/she shall accrue services to-
wards progression onto subsequent salary increments
within a salary level, on a pro-rata basis of the number of
hours worked to full time hours.

(3) Provided that relevant prior services and experience shall
be taken into account when determining at what increment
within a specified salary level a part-time employee is ap-
pointed.

15.—CASUAL EMPLOYEES
This provision replaces Clause 36. of the Hospital Salaried

Officers Award No. 39 of 1968.
(1) “Casual Worker” shall mean a worker engaged by the

hour for a period of up to four consecutive weeks in any pe-
riod of engagement.

(2) A casual worker shall be paid one seventy sixth of the
ordinary fortnightly rate of salary prescribed by this award
for the classification in which the casual worker is employed
for each hour so employed, with the addition of twenty per
centum.

(3) At the request of the union the employer shall supply to
the union the following information with respect to casual
employees employed during the preceding month—

(a) The name of the casual worker or workers so em-
ployed.

(b) The address of such worker or workers.
(c) The classification in which such a worker was en-

gaged and the number of hours so engaged.
(d) The rate of salary paid to such worker or workers.

16.—PUBLIC HOLIDAYS
This provision replaces subclause 16(1)(a) of the Hospital

Salaried Officers Award No. 39 of 1968.
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The following days or the days observed in lieu thereof shall
subject as hereinafter provided, be allowed as holidays with-
out deduction of pay, namely New Year’s Day, Australia Day,
Good Friday, Easter Monday, Anzac Day, Labour Day, Foun-
dation Day, Sovereign’s Birthday, Christmas Day and Boxing
Day. Provided that another day may be taken as a holiday by
arrangement between the parties in lieu of any of the days
named in this subclause.

17.—LONG SERVICES LEAVE
This clause replaces Clause 19. Long Services Leave of the

Hospital Salaried Officers Award No. 39 of 1968.
(1) An employee shall be entitled to thirteen weeks paid

long services leave on the completion of ten years of continu-
ous services and an additional thirteen weeks paid long services
leave for each subsequent period of seven years of continuous
services completed by the employee.

(2) Notwithstanding subclause (1)—
(a) An employee in employment with an employer re-

spondent to the Hospital Salaried Officers Award No.
39 of 1968 at the 1st of April 1996, shall retain the
proportion of long services leave accrued at the rate
provided by the Award at that time and during the
period from 1 April 1996 up until 1 January 1999,
accrue long services leave at the ten year rate.

(b) An employee, in employment with the Yalgoo Health
Services and covered by the Hospital salaried Offic-
ers Award No. 39 of 1968 at 1 January 1999 shall
retain the proportion of long services leave accrued
up to that time and shall accrue the balance in ac-
cordance with subclause (1) of this clause.

(c) An employee who at 1 January 1999 transfers or is
redeployed from employment with an employer cov-
ered by the Hospital Salaried Officers Award to
employment with the Yalgoo Health Services shall
retain the proportion of long services leave accrued
up to that time and shall accrue the balance in ac-
cordance with subclause (1) of this clause.

(3) Upon application by an employee, the Yalgoo Health
Services may (subject to subclause (4) of this Agreement),
approve of the taking by the employee:—

(a) of double the period of long services leave on half
pay, in lieu of the period of long services leave enti-
tlement on full pay; or

(b) of half the period of long services leave on double
pay, in lieu of the period of long services leave enti-
tlement on full pay; or

(c) of any portion of his/her long services leave entitle-
ment on full pay or double such period on half pay;
or half such period on double pay

(d) a full time employee who, during a qualifying
period towards an entitlement of long services
leave was employed continuously on both a full
time and part time basis may elect to take a lesser
period of long services leave calculated by con-
verting the part time services to equivalent full
time services.

(4) Long services leave may be taken in weekly multiples
on full, half or compacted pay provided that where an em-
ployees remaining portion of accrued untaken leave entitlement
is less than a week such portion may be taken.

(5) Any holiday occurring during the period in which an
employee is on long services leave will be treated as part of
the long services leave, and extra days in lieu thereof shall not
be granted.

(6) Long services leave shall be taken as it falls due at the
convenience of the Yalgoo Health Services but within three
years next after becoming entitled thereto: Provided that the
Yalgoo Health Services may approve the accumulation of long
services leave not exceeding twenty six weeks.

(7) An employee who resigns or who is dismissed, shall not
be entitled to long services leave or payment for long services
leave other than leave that had accrued to the employee prior
to the date of resignation or the date of the offence for which
the employee is dismissed.

(8) A lump sum payment for long services leave accrued in
accordance with this clause and for pro-rata long services leave
shall be made in the following cases—

(a) To an employee who retires at or over the age of
fifty-five years or who has retired on the grounds of
ill health, provided that no payment shall be made
for pro-rata long services leave unless the employee
has completed not less than twelve months’ continu-
ous services.

(b) To an employee who has retired for any other cause:
Provided that no payment shall be made for pro-rata
long services leave unless the employee had com-
pleted not less than three years’ continuous services
before the date of his/her retirement.

(c) To the widow or widower of an employee or such
other person as may be approved by the Yalgoo
Health Services in the event of the death of an em-
ployee: Provided that no payment shall be made for
pro-rata long services leave unless the employee had
completed not less than twelve months’ continuous
services prior to the date of his/her death.

(9) A calculation of the amount due for long services leave
accrued and for pro-rata long services leave shall be made at
the rate of salary of an employee at the date of retirement,
resignation or death, whichever applies and no such payment
shall exceed the equivalent of twelve months’ salary.

(10) Long services leave accrued prior to the issue of the
Hospital Salaried Officers Award No. 39 of 1968 shall remain
to the credit of each employee.

(11) Subject to the provisions of subclauses (6), (7), (8) and
(12) of this clause, the services of an employee shall not be
deemed to have been broken—

(a) by resignation, where he/she resigned from the em-
ployment of an employer a party to the Award and
commenced with another employer a party to the
Award within one working week of the expiration
of any period for which payment in lieu of annual
leave or holidays has been made by an employer
party to the Award from whom he/she resigned or, if
no such payment has been made, within one work-
ing week of the day on which his/her resignation
became effective;

(b) if his/her employment was ended by his/her employer
who is party to the Award, for any reason other than
misconduct or unsatisfactory services but only if—

(i) the employee resumed employment with an
employer party to the Award not later than six
months from the day on which his/her em-
ployment ended; and

(ii) payment pursuant to subclause (8) of this
clause has not been made; or

(c) by any absence approved by the employer as leave
whether with or without pay.

(12) The expression “continuous services” in this clause
includes any period during which an employee is absent on
full pay or part pay, from his/her duties with any employer
party to the Award, but does not include—

(a) any cumulative period exceeding two weeks in any
one anniversary year during which the employee is
absent on leave without pay;

(b) Any services of the employee who resigns or is dis-
missed, other than services prior to such resignation
or to the date of any offence in respect of which the
employee is dismissed when such prior services has
actually entitled the employee to long services leave,
including pro-rata long services leave, under this
clause.

(13) Portability
(a) Where an employee was, immediately prior to being

employed by the Yalgoo Health Services employed in the serv-
ices of—

• The Commonwealth of Australia
• Any other State Government of Australia, or
• Any Western Australian state public sector or state

government employer including an employer
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covered by the Hospital Salaried Officers Award no
39 of 1968,

and the period between the date when the employee ceased
previous employment and the date of commencing employ-
ment by the Yalgoo Health Services does not exceed one week,
that employee shall be entitled to long services leave deter-
mined in the following manner—

(i) the pro rata portion of long services leave to which
the employee would have been entitled up to the date
of appointment under the Public Sector Management
Act, shall be calculated in accordance with the pro-
visions that applied to the previous employment
referred to, but in calculating that period of pro rata
long services leave, any long services leave taken or
any benefit granted in lieu of any such long services
leave during that employment shall be deducted from
any long services leave to which the employee may
become entitled under this clause; and

(ii) the balance of the long services leave entitlement of
the employee shall be calculated upon appointment
by a respondent to this Agreement in accordance with
the provisions of this clause.

(b) Nothing in this clause confers or shall be deemed to
confer on any employee previously employed by the Com-
monwealth or by any other State of Australia any entitlement
to a complete period of long services leave that accrued in the
employee’s favour prior to the date on which the employee
commenced with the Yalgoo Health Services.

(14) At the request of the employee and with the agreement
of the Yalgoo Health Services, an employee may be paid in
lieu of taking a portion of long services leave.

18.—SICK LEAVE
(1) This provision replaces subclause (7) of Clause 18.—

Sick Leave of the Hospital Salaried Officers Award No. 39 of
1968.

The basis for the cumulative accrual of sick leave shall
be—

Leave On Full Pay
  Working Days

(a) On date of employment of the
employee 5

(b) On completion by the employee of
six months’ services 5

(c) On completion by the employee of
twelve months’ services 10

(d) On completion of each additional
twelve months’ services by the employee 10

Provided that where an employee has accrued sick leave on
half days pay prior to the date upon which this Agreement
comes into effect those accrued half days shall be converted
to the equivalent of full days sick leave and shall remain to the
employee’s credit until such time as they may be taken.

19.—TAKING OF ANNUAL LEAVE
(1) This clause shall be read as if it were subclause (4A) of

Clause 16.—Holidays and Annual Leave of the Hospital Sala-
ried Officers Award No. 39 of 1968.

(a) (i) An employee is expected to take annual leave in the
year immediately following the anniversary date upon which
the leave became due.

(ii) The scheduling of annual leave should be as a result of
consultation between the Yalgoo Health Services and the em-
ployee.

(iii) If the employee refuses to enter into discussions in re-
lation to the taking of annual leave the Yalgoo Health Services
may roster the employee off for a period of annual leave.

(b) An employee, who has accumulated in excess of two
year’s annual leave entitlement and who has been advised ac-
cordingly by the Yalgoo Health Services, may be required to
take sufficient leave prior to the next entitlement becoming
due to ensure that their entitlement does not exceed two years
entitlement.

(c) An employee who fails to take the leave as specified in
paragraph (b) of this subclause may have any entitlements in
excess of two years paid out at the current rate of pay

provided that the employee shall be required to take at least
two weeks leave in any anniversary year of employment.

(d) At the request of an employee and with the written agree-
ment of the Yalgoo Health Services, an employee may be
allowed to accumulate in excess of two years annual leave
entitlement upon demonstrating an extraordinary or special
reason to the Yalgoo Health Services.

(e) Any employee who has accrued an excessive amount of
leave (i.e. in excess of two years entitlement) may be required
to clear any excessive accrued leave by taking double their
entitlement of accrued leave in any one year until such time as
their entitlement is less than two years entitlement.

(f) Where the Yalgoo Health Services and employee agree,
an employee who has an entitlement in excess of two years
may be paid out their annual leave at their current rate of pay,
rather than proceeding on annual leave, provided that the
employee has proceeded on two weeks leave in that anniver-
sary year of employment.

20.—FAMILY, BEREAVEMENT AND PERSONAL
LEAVE

This clause replaces Clause 17.—Short Leave of the Hospi-
tal Salaried Officers Award No. 39 of 1968.

(1) Family Leave
(a) In this subclause “family member” means the employ-

ee’s spouse, defacto spouse, child, stepchild, parent,
step-parent. This entitlement will also apply to another per-
son who lives with the employee as a member of the
employee’s family.

(b) The employee is entitled to use up to 38 hours of his/her
personal accrued sick leave to care for an ill family member
each year, providing the employee must maintain a minimum
of 10 days of sick leave available for personal use in each
year. Subject to subclause (e), all family leave taken is de-
ducted from the employee’s sick leave entitlement.

(c) Family leave is not cumulative from year to year.
(d) Medical certificate requirements are as per those for Sick

Leave under the Award.
(e) Where an employee has insufficient accrued sick leave,

by mutual agreement, up to five days of annual leave may be
used for the purpose of family leave.

(2) Bereavement Leave
(a) An employee shall on the death of—

(i) the spouse of the employee;
(ii) the child or step-child of the employee;

(iii) the parent or step-parent of the employee;
(iv) the brother, sister, step brother or step sister; or
(v) any other person, who immediately before that per-

son’s death, lived with the employee as a member of
the employee’s family,

be eligible for up to two (2) days bereavement leave, provided
that at the request of an employee the Yalgoo Health Services
may exercise a discretion to grant bereavement leave to an
employee in respect of some other person with whom the
employee has a special relationship.

(b) The 2 days need not be consecutive.
(c) Bereavement leave is not to be taken during any other

period of leave.
(d) An employee who claims to be entitled to paid leave

under paragraph (a) of this subclause is to provide to the Yalgoo
Health Services, if so requested, evidence that would satisfy a
reasonable person as to—

(i) the death that is the subject of the leave sought;
and

(ii) the relationship of the employee to the deceased per-
son.

(e) An employee requiring more than two days bereavement
leave in order to travel overseas in the event of the death over-
seas of a member of the employees immediate family may,
upon providing adequate proof, in addition to any bereave-
ment leave to which the employee is eligible, have immediate
access to annual leave and/or accrued long services leave in
weekly multiples and/or leave without pay provided all ac-
crued leave is exhausted.
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(3) Special Personal Leave
(a) Without Pay
The Yalgoo Health Services may upon the request of an

employee, grant that employee special leave without pay for
any special or personal reason.

(b) Use of Annual Leave
The Yalgoo Health Services may, upon the request of an

employee and with sufficient cause being shown, which may
in the circumstances be with little notice, grant that employee
single days of annual leave for pressing personal emergen-
cies.

(c) Employees may be granted leave for participating in the
following—

• International sporting or cultural events
• Defence force reserves
• State emergency services volunteers

Employees must submit a written request for leave and the
Yalgoo Health Services shall consider the request having re-
gard to patient care and operational requirements.

21.—PARENTAL LEAVE
This clause replaces the Clause 18A.—Maternity Leave of

the Hospital Salaried Officers Award No. 39 of 1968. Subject
to the terms of this clause employees are entitled to parental
leave and/or to work part-time in connection with the birth or
adoption of a child.

(1) Definitions
For the purpose of this clause—

(a) “Child” means a child of the employee under the
age of one year except for adoption of a child where
“child” means a person under the age of five years
of age who is placed with the employee for the pur-
pose of adoption, other than a child or step-child of
the employee or of the spouse of the employee or
child who has previously lived continuously with
the employee for a period of six months or more.

(b) “Parental leave” means maternity, paternity or adop-
tion leave taken in accordance with this clause.

(2) Basic entitlement
(a) Employees whose contract of services is by the month

are entitled to 52 weeks unpaid parental leave in relation to
the birth or adoption of their child. For females maternity leave
may be taken and for males paternity leave may be taken.
Adoption leave may be taken in the case of adoption.

(b) Parental leave is to be available to only one parent at a
time, except that both parents may simultaneously access the
leave in the following circumstances—

(i) for maternity leave and paternity leave, an unbroken
period of one week at the time of the birth of the
child;

(ii) for adoption leave, an unbroken period of up to three
weeks at the time of placement of the child.

(c) In order to demonstrate to the Yalgoo Health Services
that, subject to paragraph (b), only one parent will be off on
Parental leave at a time an employee shall, when applying for
parental leave, provide the Yalgoo Health Services with a statu-
tory declaration stating particulars of any period of parental
leave sought or taken by his or her spouse.

(3) Maternity leave
(a) An employee will provide to the Yalgoo Health Services

at least ten weeks in advance of the expected date of confine-
ment—

(i) a certificate from a registered medical practitioner
stating that she is pregnant and the expected date of
confinement; and

(ii) written notification of the date on which she pro-
poses to commence maternity leave, and the period
of leave to be taken.

(b) Subject to subclause (c) and unless agreed otherwise
between Yalgoo Health Services and employee, an employee
may commence parental leave at any time within six weeks
immediately prior to the expected date of the birth.

(c) Where an employee continues to work within the six
week period immediately prior to the expected date of birth,

or where the employee elects to return to work within six weeks
after the birth of the child, the Yalgoo Health Services may
require the employee to provide a medical certificate stating
that she is fit to work on her normal duties.

(d) Where the pregnancy of an employee terminates after
27 weeks and the employee has not commenced maternity
leave, the employee may take unpaid leave (to be known as
special maternity leave) for such period as a registered medi-
cal practitioner certifies as necessary, except that where an
employee is suffering from an illness not related to the direct
consequences of the delivery, an employee shall be entitled to
access paid sick leave to which she is entitled, in lieu of, or in
addition to, special maternity leave.

(e) Where leave is granted under subclause (3)(d), during
the period of leave an employee may return to work at any
time, as agreed between the Yalgoo Health Services and the
employee provided that time does not exceed four weeks from
the recommencement date desired by the employee.

(f) Where the pregnancy of an employee then on maternity
leave terminates other than by the birth of a living child, it
shall be the right of the employee to resume work at a time
nominated by the Yalgoo Health Services which shall not ex-
ceed four weeks from the date of notice in writing by the
employee to the Yalgoo Health Services that she desires to
resume work.

(g) Where an employee then on maternity leave suffers ill-
ness related to her pregnancy, she may take such paid sick
leave as to which she is then entitled and such further unpaid
leave (to be known as special maternity leave) as a registered
medical practitioner certifies as necessary before her return to
work provided that the aggregate of paid sick leave, special
maternity leave and maternity leave shall not exceed twelve
months.

(4) Paternity leave
An employee will provide to the Yalgoo Health Services, at

least ten weeks prior to each proposed period of paternity
leave—

(a) a certificate from a registered medical practitioner
which names his spouse, states that she is pregnant
and the expected date of confinement, or states the
date on which the birth took place; and

(b) written notification of the date on which he proposes
to start and finish the period of paternity leave.

(5) Adoption leave
(a) The employee will notify the Yalgoo Health Services at

least ten weeks in advance of the date of commencement of
adoption leave and the period of leave to be taken. An em-
ployee may commence adoption leave prior to providing such
notice where through circumstances beyond the control of the
employee, the adoption of a child takes place earlier.

(b) The Yalgoo Health Services may require an employee to
provide confirmation from the appropriate government au-
thority of the placement.

(c) The Yalgoo Health Services shall grant an employee who
is seeking to adopt a child such unpaid leave as is required by
the employee to attend any compulsory interviews or exami-
nations as are necessary as part of the adoption procedure.
Where paid leave is available to the employee, the Yalgoo
Health Services may require the employee to take such leave
in lieu of unpaid leave.

(d) Where the placement of a child for adoption with an
employee does not proceed or continue, the employee will
notify the Yalgoo Health Services immediately and the Yalgoo
Health Services will nominate a time not exceeding four weeks
from the date of notification for the employee’s return to work.

(6) Variation of notice period
Notwithstanding the requirement to give at least 10 weeks

notice of the date of commencement of parental leave, such
notice may be for a greater or lesser period, where it is neces-
sary to vary the date of commencement of parental leave due
to a variation in the actual date of arrival of the child. Such
variation does not count as a variation for the purposes of
subclause (7) of this clause.

(7) Variation of period of parental leave
Unless agreed otherwise between the Yalgoo Health Serv-

ices and employee, an employee may apply to the to change
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the period of parental leave on one occasion. Any such change
shall be notified at least four weeks prior to the commence-
ment of the changed arrangements.

(8) Parental leave and other entitlements
An employee may in lieu of or in conjunction with parental

leave, access other paid leave entitlements which the employee
has accrued, such as annual leave and long services leave,
subject to the total amount of leave not exceeding 52 weeks.

(9) Transfer to a safe job
(a) Where an employee is pregnant and, in the opinion of a

registered medical practitioner, illness or risks arising out of
the pregnancy or hazards connected with the work assigned
to the employee make it inadvisable for the employee to con-
tinue at her present work, the employee will, if the Yalgoo
Health Services deems it practicable, be transferred to a safe
job at the rate and on the conditions attaching to that job until
the commencement of maternity leave.

(b) If the transfer to a safe job is not practicable, the em-
ployee may elect, or the Yalgoo Health Services may require
the employee, to commence parental leave.

(10) Entitlement to Part-Time employment
(a) Where an employee is pregnant, and has a doctors cer-

tificate advising that it would be preferable for the employee
to work part-time, or where an employee is eligible for paren-
tal leave, and the Yalgoo Health Services agrees, the employee
may work part-time, the terms of which are to be agreed in
writing, in one or more periods at any time until the child’s
second birthday or until the second anniversary of the place-
ment of the child.

(b) The work to be performed part-time need not be the
work performed by the employee in his or her former posi-
tion.

(11) Returning to work after a period of parental leave or
part time work.

(a) An employee will notify of their intention to return to
work after a period of parental leave or part-time work en-
tered into in accordance with this clause at least four weeks
prior to the expiration of the leave or part-time work.

(b) An employee will be entitled to the position that they
held immediately before proceeding on parental leave. In the
case of an employee transferred to a safe job pursuant to
subclause (8), the employee will be entitled to return to the
position they held immediately before such transfer. An em-
ployee who entered into part-time work in accordance with
subclause (10) will be entitled to return to his or her former
position.

(c) When such position no longer exists but there are other
positions available, which the employee is qualified for and is
capable of performing, the employee will be entitled to a po-
sition as nearly comparable in status and pay to that of their
former position.

(12) Replacement employees
(a) A replacement employee is an employee specifically

engaged or temporarily promoted or transferred, as a result of
an employee proceeding on parental leave.

(b) A replacement employee will be informed of the tempo-
rary nature of the employment and of the rights of the employee
who is being replaced.

(13) Notwithstanding any award, agreement or other provi-
sion to the contrary—

(a) absence on parental leave shall not break the conti-
nuity of services of an employee but shall not be
taken into account in calculating the period of serv-
ices for any purpose of the Award or this Agreement.

(b) commencement of part-time employment in accord-
ance with this clause, and return from part time to
full time work under this clause, shall not break the
continuity of services or employment.

(c) an employee may elect to work on a casual basis
during a period of parental leave without affecting
the prior status of employment with the Health Serv-
ices. Any period of casual employment will stand
alone and will not accrue towards entitlements un-
der this Agreement.

22.—ALLOWANCES
Where an employee subject to this Agreement is paid an

allowance as provided under the Hospital Salaried Officers
Award No. 39 of 1968, which is calculated as a percentage of
a salary rate prescribed by that Award, the allowance shall for
the life of this Agreement, now be calculated using the salary
rates as prescribed at Clause 31.—Salaries of this Agreement.

23.—OVERPAYMENTS
(1) Where an employee is paid for work not subsequently

performed or is overpaid in any other manner, the Yalgoo
Health Services is entitled to make adjustment to the subse-
quent wages or salaries of the employee.

(2) One-off Overpayments
Subject to subclauses (4) and (5), one-off overpayments may

be recovered by the Yalgoo Health Services in the pay period
immediately following the pay period in which the overpay-
ment was made, or in the period immediately following the
pay period in which it was discovered that overpayment has
occurred.

(3) Cumulative Overpayments
Subject to subclauses (4) and (5), cumulative overpayments

may be recovered by the Yalgoo Health Services at a rate agreed
between the Yalgoo Health Services and the employee, pro-
vided that the rate at which the overpayment is recovered is
not at a lesser rate than the rate at which it was overpaid or
$50 per week, depending on which is the lesser amount per
pay period.

(4) In exceptional circumstances, other arrangements for the
recovery of overpayments may be agreed between the Yalgoo
Health Services and the employee.

(5) The Yalgoo Health Services is required to notify the
employee of their intention to recoup overpayment and to
consult with the employee as to the appropriate recovery rate.

24.—SALARY PACKAGING
This clause is an agreement entered into in accordance with

Clause 44 Salary Packaging of the Award and shall be read in
conjunction with that clause.

(1) At the request of an employee, the Yalgoo Health Serv-
ices and the employee may agree to enter into a salary
packaging arrangement.

(2) Yalgoo Health Services shall not require an employee to
enter into a salary packaging arrangement, provided that this
clause will not impinge on any additional employer provided
benefits.

(3) The salary packaging arrangement entered into shall be
by separate written agreement with the Yalgoo Health Serv-
ices which sets out the terms and conditions of the arrangement
provided that the terms of such agreement shall comply with
the terms of this clause.

(4) Such agreement shall be formulated on the basis that, on
balance, there shall be no material disadvantage of the em-
ployee concerned, and shall be cost neutral in relation to the
total employment cost the Yalgoo Health Services.

(5) The salary packaging arrangement must comply with
relevant taxation laws and the Yalgoo Health Services will not
be liable for additional tax, penalties or other costs payable or
which may become payable by the employee.

(6) An employee may elect to cancel any salary packaging
arrangement by giving a minimum of four weeks notice.

(7) The Yalgoo Health Services may elect to cancel any sal-
ary packaging arrangement by giving minimum of four weeks
notice if the Yalgoo Health Services incurs a liability to pay
fringe benefits tax or any other tax in respect of the non-cash
benefits provided, provided that the Yalgoo Health Services
cannot retrospectively cancel any salary packaging arrange-
ment.

(8) Notwithstanding subclauses (6) and (7) the Yalgoo Health
Services and the employee may agree to forgo the notice pe-
riod.

(9) The cancellation of salary packaging will not cancel or
otherwise effect the operation of this Agreement.

(10) Any dispute arising from the operations of this clause
will be dealt with in accordance with the relevant dispute set-
tlement provisions.”
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25.—SALARIES
This clause replaces Schedule A—Minimum Salaries of the

Hospital Salaried Officers Award No. 39 of 1968.
(1) Subject to the provision of Clause 9.—Salaries of the

Award and to the provisions of this Clause the minimum an-
nual salaries for employees bound by this Agreement are set
in this Clause and shall apply from 16 November 1999 until
the expiry of this Agreement.

(2) Minimum salaries as follows; for all callings other than
those specified in subclause (3);

4% 1.50% 2% 1.25%
Previous From From From From

EBA Rates 16.11.99 1/01/00 1/07/00 1/01/01
Salary Salary Salary Salary Salary

P/Annum P/Annum P/Annum P/Annum P/Annum
Subject to

clause 10(4)
$ $ $ $ $

LEVEL 1
under 17 years
of age 12,237 12,726 12,917 13,176 13,340
17 years of age 14,289 14,861 15,083 15,385 15,577
18 years of age 16,680 17,347 17,607 17,960 18,184
19 years of age 19,306 20,078 20,379 20,787 21,047
20 years of age 21,681 22,548 22,886 23,344 23,636
1st year of full-time
equivalent adult
service 23,816 24,769 25,140 25,643 25,964
2nd year of full-time
equivalent adult
service 24,551 25,533 25,916 26,434 26,765
3rd year of full-time
equivalent adult
service 25,282 26,293 26,688 27,221 27,562
4th year of full-time
equivalent adult
service 26,011 27,051 27,457 28,006 28,356
LEVEL 2 26,742 27,812 28,229 28,793 29,153

27,475 28,574 29,003 29,583 29,952
28,317 29,450 29,891 30,489 30,870
28,900 30,056 30,507 31,117 31,506
29,760 30,950 31,415 32,043 32,443

LEVEL 3 30,777 32,008 32,488 33,138 33,552
31,567 32,830 33,322 33,989 34,413
32,399 33,695 34,200 34,884 35,320
33,724 35,073 35,599 36,311 36,765

LEVEL 4 34,418 35,795 36,332 37,058 37,522
35,459 36,877 37,431 38,179 38,656
36,527 37,988 38,558 39,329 39,821
38,047 39,569 40,162 40,966 41,478

LEVEL 5 38,838 40,392 40,997 41,817 42,340
39,926 41,523 42,146 42,989 43,526
41,045 42,687 43,327 44,194 44,746
42,196 43,884 44,542 45,433 46,001

LEVEL 6 44,414 46,191 46,883 47,821 48,419
46,060 47,902 48,621 49,593 50,213
48,400 50,336 51,091 52,113 52,764

LEVEL 7 49,651 51,637 52,412 53,460 54,128
51,237 53,286 54,086 55,167 55,857
52,880 54,995 55,820 56,937 57,648

LEVEL 8 55,280 57,491 58,354 59,521 60,265
57,248 59,538 60,431 61,640 62,410

LEVEL 9 60,226 62,635 63,575 64,846 65,657
62,298 64,790 65,762 67,077 67,915

LEVEL 10 64,566 67,149 68,156 69,519 70,388
68,214 70,943 72,007 73,447 74,365

LEVEL 11 71,128 73,973 75,083 76,584 77,542
74,091 77,055 78,210 79,775 80,772

LEVEL 12 78,154 81,280 82,499 84,149 85,201
80,899 84,135 85,397 87,105 88,194
84,029 87,390 88,701 90,475 91,606

CLASS 1 88,764 92,315 93,699 95,573 96,768
CLASS 2 93,498 97,238 98,696 100,670 101,929
CLASS 3 98,231 102,160 103,693 105,766 107,089
CLASS 4 102,965 107,084 108,690 110,864 112,249

An employee, who is 21 years of age or older on appoint-
ment to a classification equivalent to Level 1, may be appointed
to the minimum rate of pay based on years of services, not on
age.

(a) A Medical Typist or Medical Secretary shall be paid a
medical terminology allowance of $1000 per annum.

For the purposes of this subclause ‘Medical Typist’ and
‘Medical Secretary’ shall mean those workers classified on a
classification equivalent to Level 1,2, or 3 who spend at least
50% of their time typing from tapes, shorthand, and/or Doc-
tor’s notes of case histories, summaries, reports or similar
material involving a broad range of medical terminology.

(3) Minimum salaries for Specified Callings and Other Pro-
fessionals are detailed as follows;

(a) Employees, who possess a relevant tertiary level qualifi-
cation, or equivalent as agreed between the HSOA and the
employers, and who are employed in the callings of Archi-
tect, Audiologist, Bio Engineer, Chemist, Dietitian, Engineer,
Medical Scientist, Librarian, Occupational Therapist, Physi-
otherapist, Physicist, Pharmacist, Clinical Psychologist,
Psychologist, Research Officer, Scientific Officer, Social
Worker, Speech Pathologist, Podiatrist, Medical Imaging Tech-
nologist, Nuclear Medicine Technologist, Radiation Therapist,
Orthotist, Certified Clinical Perfusionist, or any other profes-
sional calling as agreed between the HSOA and employers,
shall be entitled to Annual Salaries as follows—

Previous 4% 1.50% 2% 1.25%
(1997/98) From From From From

EBA Rates 16.11.99 1/01/00 1/07/00 1/01/01
Salary Salary Salary Salary Salary

P/Annum P/Annum P/Annum P/Annum P/Annum
$ $ $ $ $

LEVEL 3/5 30,777 32,008 32,488 33,138 33,552
32,399 33,695 34,200 34,884 35,320
34,418 35,795 36,332 37,058 37,522
36,527 37,988 38,558 39,329 39,821
39,926 41,523 42,146 42,989 43,526
42,196 43,884 44,542 45,433 46,001

LEVEL 6 44,414 46,191 46,883 47,821 48,419
46,060 47,902 48,621 49,593 50,213
48,400 50,336 51,091 52,113 52,764

LEVEL 7 49,651 51,637 52,412 53,460 54,128
51,237 53,286 54,086 55,167 55,857
52,880 54,995 55,820 56,937 57,648

LEVEL 8 55,280 57,491 58,354 59,521 60,265
57,248 59,538 60,431 61,640 62,410

LEVEL 9 60,226 62,635 63,575 64,846 65,657
62,298 64,790 65,762 67,077 67,915

LEVEL 10 64,566 67,149 68,156 69,519 70,388
68,214 70,943 72,007 73,447 74,365

LEVEL 11 71,128 73,973 75,083 76,584 77,542
74,091 77,055 78,210 79,775 80,772

LEVEL 12 78,154 81,280 82,499 84,149 85,201
80,899 84,135 85,397 87,105 88,194
84,029 87,390 88,701 90,475 91,606

CLASS 1 88,764 92,315 93,699 95,573 96,768
CLASS 2 93,498 97,238 98,696 100,670 101,929
CLASS 3 98,231 102,160 103,693 105,766 107,089
CLASS 4 102,965 107,084 108,690 110,864 112,249

(b) Subject to paragraph (d) of this sub clause, on appoint-
ment or promotion to the Level 3/5 under this sub clause—

(i) Employees, who have completed an approved three-
year academic tertiary qualification, relevant to their
calling, shall commence at the first year increment;

(ii) Employees, who have completed an approved four-
year academic tertiary qualification, relevant to their
calling, shall commence at the second year incre-
ment;

(iii) Employees, who have completed an approved Mas-
ters or PhD Degree relevant to their calling shall
commence on the third year increment;

Provided that employees who attain a higher tertiary level
qualification after appointment shall not be entitled to any
advanced progression through the range.

(c) The Yalgoo Health Services and the HSOA shall be re-
sponsible for determining the relevant acceptable qualifications
for appointment for the callings covered by this sub clause
and shall maintain a manual setting out such qualifications.

(d) The Yalgoo Health Services in allocating levels pursu-
ant to paragraph (b) of this sub clause may determine a
commencing salary above Level 3/5 for a particular calling/s.

26.—AWARD CONSOLIDATION
(1) The parties agree to the consolidation of the award dur-

ing the life of this agreement.
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(2) In order to facilitate the consolidation process, the Yalgoo
Health Services may seek the assistance of the Health Depart-
ment of Western Australia in negotiating the consolidation, or
to work through the Health Department of Western Australia,
as its agent.

(3) The amendments to the Award are outlined in Attach-
ment 2—Award Amendments.

27.—CONTRACT OF SERVICES—PROBATION
This Clause replaces subclauses (1) of Clause 8.—Contract

of Services, of the Hospital Salaried Officers Award No. 39 of
1968.

(1) Every new employee appointed to the employ of the
Yalgoo Health Services shall be on probation for a period of
three (3) months.

(2) At any time during the period of probation the Yalgoo
Health Services may annul the appointment and terminate the
services of the employee by the giving of two weeks notice.

(3) At any time during the period of probation the employee
may resign by giving two (2) weeks notice.

(4) A lesser period of notice may be agreed, in writing be-
tween the Yalgoo Health Services and the employee.

(5) On the completion of three months employment the pe-
riod of probation may be extended for a further and final period
of three months at the discretion of the Yalgoo Health Serv-
ices. The provisions of subclause (1), (2) and (3) of this clause
still apply during the period of probation.

(6) Where an employee’s period of probation has been ex-
tended for a further period of three months, the Yalgoo Health
Services shall notify the employee in writing of the extension
and provide justification for the extension of probation.

(7) An employee shall not be deemed to be employed by the
month until he/she has completed his/her probationary period
or extended probationary period of employment as the case
may be.

28.—HIGHER DUTIES
(1) This clause replaces Clause 11 of the Award for all em-

ployees except those employees classified at Level 1 or 2.
(2) Employees who undertake acting in positions which are

classified higher than their substantive positions will be paid
a higher duties allowance in accordance with this clause.

(3) An employee becomes eligible to be paid higher duties
allowance upon having worked ten (10) days (cumulative) in
blocks of 5 consecutive working days or more acting in any
position classified higher than their substantive position in
their current anniversary year of employment, provided that
in order to attract an employee to fill a higher duties position
the Yalgoo Health Services may pay higher duties allowances
for the whole of the period of acting.

(4) Subject to subclause (3) higher duties allowance is pay-
able for periods of acting in a higher position for a period of 5
consecutive working days or more, provided that where addi-
tional days of higher duties are worked continuously with the
qualifying period, the higher duties allowance will be paid for
all such additional days so worked.

(5) The higher duties allowance payable—
(a) to employees performing the full duties of the higher

position is equal to the difference between the em-
ployees salary for their substantive position and the
position being acted in , provided that, where the
cumulative period of acting in a position or posi-
tions of a particular level or higher exceeds 12 months
in any 18 month period, the employee’s allowance
will include the relevant services increments for the
position in which he/she is acting;

(b) to employees performing only a proportion of the
higher duties is calculated by taking the allowance
payable in accordance with paragraph (a) paid in the
same proportion as the proportion of higher duties
paid by the employee;

provided that no allowance is payable for the qualifying 10
days of acting in each anniversary year.

(6) Each period of five (5) consecutive days acting on higher
duties, whether paid or not, will be recorded in personal records
and recognised as experience.

(7) An employee, who is receiving a higher duties allow-
ance at the time of registration of this agreement, will continue
to receive that allowance. However, when the acting period
ceases, if the employee has not completed ten days of higher
duties in their current anniversary year, the employee will be
required to complete the ten days without being paid the al-
lowance for the additional days required to make up the
qualifying period.

(8) An employee who qualifies for the period of ten (10)
working days in consecutive days which extend over the com-
mencement of a new twelve (12) month period for the
application of this clause, will—

(a) continue to be paid the allowance until such time as
the acting period ceases;

(b) upon completion of the acting period, commence to
serve the ten (10) day qualifying period before a
higher duties allowance can be paid.

(9) An employee who has been paid a higher duties allow-
ance for a continuous period of twelve (12) months or more,
will be entitled to be paid at that rate for up to four (4) weeks
of annual recreational leave or up to four (4) weeks of any
other approved leave of absence.

29.—MOBILITY
(1) The parties agree that the provision of appropriate levels

of health care is better able to be facilitated where the workforce
is prepared to be mobile in the sense of being able to work in
more than one position.

(2) Both the employer and employees agree to give reason-
able consideration to any proposal in regard to the employee’s
mobility.

(3) Any mobility due to temporary deployment, transfer,
secondment or redeployment will be undertaken in accord-
ance with the Public Sector Human Resource Standards and
the Yalgoo Health Services’s policies; accordingly, these will
be given effect in a manner that takes into account both the
needs and services requirements of the Health Services and
the reasonable needs, responsibilities and expectations of the
employees concerned.

(4) The parties acknowledge that the above considerations
can only be properly assessed through consultation. Subject
to the particular circumstances of individual employees, a
greater degree of mobility may be expected in regard to higher
classified employees.

30.—ESTABLISHMENT OF LEVEL 1 & 2
COMPETENCIES

(1) The Yalgoo Health Services agrees to investigate the
potential for the progressive introduction and implementation
of competency based job descriptions for Levels 1 and 2 em-
ployees.

(2) The Yalgoo Health Services agrees that they will review
the outcomes of any of the processes undertaken by the Hos-
pital Salaried Officers Association and other health services.

31.—RECRUITMENT AND RETENTION ISSUES
(1) The Yalgoo Health Services is prepared to investigate

and consider any actions to reduce any barriers to the recruit-
ment and retention of suitably qualified and/or experienced
employees in areas of identified need.

(2) The Yalgoo Health Services will make available recom-
mendations of the health services multidisciplinary working
party to the HSOA by 30 September 2000.

(3) The implementation of Recruitment and Retention strat-
egies shall be in accordance with Clause 40 – Introduction of
Change.

32.—SKILLS ACQUISITION, TRAINING AND
EMPLOYEE DEVELOPMENT

(1) The purpose of these clauses is to—
(a) recognise that both employees and employers share

obligations to ensure that the organisation and the
employees are able to adapt to continuous change;

(b) facilitate the creation of a mobile, skilled, efficient,
effective and adaptable workforce;

(c) facilitate the training and development of staff so
that they are best able to meet the present and future
needs of the Yalgoo Health Services;
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(d) assist in ensuring that employers are able to attract,
develop and retain the best possible staff;

(e) facilitate the deployment of employees within the
operations of the employer to best effect; while
at the same time respecting the individual needs,
security, expectations and reasonable require-
ments of employees, and not imposing, either
directly or indirectly, unnecessary or unreason-
able costs on them.

(2) Skill acquisition, training and employee development,
administered in accordance with the standards and principles
contained in this clause will benefit employees through pro-
viding—

(a) access to a greater variety of employment opportu-
nities;

(b) the opportunity to develop and acquire a wide range
of skills, competencies and work experience;

(c) expanded opportunity in terms of career develop-
ment; and

(d) improved employment security.
(2) The Yalgoo Health Services agrees to give reasonable

consideration to any proposal in regard to an employee’s skills
acquisition, training and development which meets the prin-
ciples and requirements of this clause.

(4) For the purposes of this clause, an “approved course”
or “approved training” is a recognised course of study, con-
ference or workshop undertaken by the employee which in
the employer’s view—

(a) is relevant to the business outcomes to be achieved
by the employee

(b) is relevant to the current and emerging business needs
of the employer; and/or

(c) enhances the career development of the em-
ployee.

(5) The Yalgoo Health Services will, in consultation with
employees, develop policy and guidelines to guide managers
in the application of training, short courses, conferences, for-
mal study, and mandatory training.

(6) Notwithstanding, any provisions contained above in this
clause, the employer can limit access to training and develop-
ment courses based on financial grounds.

33.—RATIFICATION
The signatories that follow testify to the fact that this Agree-

ment shall come into effect as of the date of registration.
The signatories that follow testify to the fact that this Agree-

ment shall come into effect as of the date of registration.
Toni Farrell

(signed: T Farrell) 13/03/00
..................................... .....................................
(Signature) (Date)
President, for and on behalf of the Hospital Salaried Offic-
ers Association of Western Australian (Union of Workers)
Daniel P Hill

COMMON SEAL
(signed: D Hill) 10/03/00
..................................... .....................................
(Signature) (Date)
Secretary, for and on behalf of the Hospital Salaried Offic-
ers Association of Western Australia (Union of Workers)
The Common Seal of the Yalgoo Health Services is affixed
hereto pursuant to a resolution of the Board.
(signed: per A Kitching) 19/02/00
..................................... .....................................
Ann Kitching
Chairperson for and on behalf or the Yalgoo Health Serv-
ices

ATTACHMENT 1—MODEL FOR IDENTIFYING
PRODUCTIVITY INCREASES

The following model is to be used as a guide only and it is
expected that it will be modified to meet the needs of Yalgoo
Health Services as required.

A Model for Identifying Productivity Increases
The primary focus of Enterprise Bargaining in the workplace

will be on best practice, efficiency, effectiveness, competi-
tiveness and cost saving.

Employees to focus on the following areas—
• Productivity improvements which can be made: Iden-

tification of all possibilities for improving
productivity through looking at possible changes in
what work is done, who does the work, who could
better do the work, when the work is done, whether
the work should be done (i.e. whether a particular
task can be performed less often and still achieve a
satisfactory output 0 possibilities for multi- skilling
and opportunities to reduce costs (including finan-
cial costs) and reduce waste.

• Barriers to Productivity Improvements: Identifica-
tion of any significant barriers to improving
productivity, such as, need for training, need for
equipment, problems with computer programs, de-
marcation problems and arguments about who should
do what, award constraints, information or guide-
lines problems, problems in regard to supervision,
whether too much or not enough, or of poor quality,
opportunities and barriers to self management, physi-
cal barriers such as the location of various functions
which interact with each other and barriers to com-
munication.

Yalgoo Health Services, in consultation with their Employ-
ees, to focus on all of the above plus macro issues impacting
on productivity—

• Structural Matters: Management may need to look
at the structures within which the work is done and
how they can be improved upon.

• Management Style: Management style and its ap-
propriateness may need to be examined at both an
organisational and departmental level.

• Best Practice, Benchmarking, Continuous Improve-
ment and New Opportunities: Initiatives in these
areas will in general need to be initiated by manage-
ment. This is an important area given that one of its
outcomes should be improved competitiveness.
Where barriers to competitiveness beyond the con-
trol of the Yalgoo Health Services/health services
are identified, these should be drawn to the atten-
tion of the Health Department so that they can be
addressed on an industry basis.

• Culture and Environment: Management culture and
organisational culture may need to be examined in
light of the overall direction of health management
and where appropriate programs and training be in-
troduced to address any identified problems.

Quality of Employment—Issues to be Examined by Both
Employees and Yalgoo Health Services—

This area does not necessarily impact on productivity, as
such, but may have a positive impact financially and/or
an improvement in the non-wage rewards of employment
and is therefore a very valuable, win-win, area for both
employees and the Yalgoo Health Services. Matters to be
examined under this heading include, but are not con-
fined to—

• Occupational Health and Safety
• Unplanned Absences
• Health and Welfare of the Workforce
• Family needs and other demands on workers: better

ways to accommodate and acknowledge that these
without losing focus on the main objectives in re-
gard to responsibility for services to the Yalgoo
Health Services.

• Use of Leave
• Equal Opportunity
• Career paths, including access to special project

work, providing opportunities for development and
recognition

• Employee Recognition, through feedback, support,
acknowledgment, enablement, empowerment, con-
sultation and non-financial rewards
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• Training and Development
• Equity Issues

ATTACHMENT 2—AWARD AMENDMENTS
Consolidation of the Hospital Salaried Officers Award No.

39 of 1968 to be completed during the life of this agreement.
(1) The consolidation is to consolidate into the award a

number of conditions and arrangements currently being pro-
vided in accordance with Administrative Instructions and/or
Operational Instructions of the Health Department;

(2) The conditions and arrangements it is agreed to intro-
duce are to be introduced on a no-win/no-loss basis.

(3) The consolidation includes the removal of gender bi-
ased and inconsistent language, the removal of inconsistencies,
the updating of provisions to reflect current practice and us-
age, the removal of redundant provisions, updating of
allowances as expressed in the Award and the modernisation
of provisions.

(4) The clarification of provisions to improve administra-
tion and interpretation of the Award and to bring it into line
with the new health services structures provided that the area
of coverage and scope of the Award will not be amended by
the consolidation.

In addition to and/or in association with the consolidation a
number of amendments including the following are to be made
to the Hospital Salaried Officers Award No. 39 of 1968—

(1) Definitions to be updated.
(2) Hours clause to be updated and clarified so that it

adopts the Enterprise Bargaining clause and includes
a provision to permit shifts of up to 12 hours to be
worked.

(3) Holidays and Annual Leave clause to be amended
to—

(a) permit leave to be taken in single days; and
(b) include simplified formulas for accrual of an-

nual leave and calculation of leave on
termination and pro rata leave.

(4) Parental Leave to be included.
(5) Long services leave clause to be amended to include

calculation of entitlement on the basis of 13 weeks
rather than 3 months, and to be taken in multiples of
a week, the clause to be similar to that to be included
in the S41 Agreements but to retain the right to 13
weeks leave after 7 years of services but with no pro
rata leave except as currently specified in the Award
clause.

(6) There will be additional changes as the details of
the consolidation are finalised.

The agreement for Consolidation and Amendment of the
Hospital Salaried Officers Award No.39 of 1968 is a package
agreement.

IMPROVED CONCRETE PUMPING SERVICES/
BLPPU COLLECTIVE AGREEMENT 2000.

No. AG 104 of 2000.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers

and
Improved Concrete Pumping Services (WA) Pty Ltd.

AG 104 of 2000.
Improved Concrete Pumping Services/
BLPPU Collective Agreement 2000.

COMMISSIONER S J KENNER.
19 May 2000.

Order.
HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by

consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Improved Concrete Pumping Services/
BLPPU Collective Agreement 2000 filed in the Commis-
sion on 5 April 2000 in the terms of the following schedule
be and is hereby registered as an industrial agreement.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This agreement shall be known as the Improved Concrete

Pumping Services/BLPPU Collective Agreement 2000.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties and Persons Bound
4. Application
5. Relationship to Parent Award
6. Period of Operation
7. Classification Structures & Rates of Pay
8. Industry Standards
9. Sick Leave

10. Negotiation of a Subsequent Agreement
11. Application of Project Agreements
12. Fares and Travelling Allowance
13. Seniority
14. All In Payments
15. Pyramid Sub-Contracting
16. Dispute Settlement Procedure
17. Safety Dispute Resolution
18. Amenities
19. Training and Related Matters
20. Drug & Alcohol, Safety & Rehabilitation Program
21. Clothing & Safety Footwear
22. Income Protection
23. Accident Pay
24. Union Membership
25. Y2K
26. Flexibility Provisions
27. Signatories to the Agreement

Appendix A—Drug & Alcohol, Safety and Reha-
bilitation

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Improved Concrete

Pumping Services (WA) Pty Ltd (hereinafter referred to as
“the company”), and the Western Australian Builders’ Labour-
ers, Painters and Plasterers Union of Workers (hereinafter
referred to as “the union”) and all employees of the company
eligible to be members of the union.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work of build-
ings or other structures of any kind whatsoever.

This agreement shall apply in Western Australia only. There
are approximately 15 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after November 1st 1999 and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
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2. Wage Rates (per hour at ordinary time)
Previous 1st November 1st November 1st November

EBA Rate  1999 2000  2001
Hourly Rate Hourly Rate Hourly Rate Hourly Rate

$ $ $ $

Concrete Pumper 16.56 17.39 18.26 19.17

3. (i) In addition, the following allowance will be paid for
work carried out on jobs where the principal contractor’s con-
tract is over $8 million—

a) A rate of $5.25 per hour will be paid to all employ-
ees. This allowance is “all purpose” and shall be
included as part of the ordinary rate; or

(ii) In addition, the following allowance will be paid on jobs
where the principal contractor’s contract is less than $8 mil-
lion and greater than a contract value of more than $284,000—

a) A rate of $3.00 per hour will be paid to all employ-
ees. This allowance is “all purpose” and shall be
included as part of the ordinary rate.

4. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase the contributions on behalf of

each employee into the Western Australian Construction In-
dustry Redundancy Fund to the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and

supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
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entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.

2. In all instances, the following procedure shall be ob-
served—

3. A uniformly high standard of amenities and facilities such
as ablution blocks, change rooms, crib sheds, etc. shall be
provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.

5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when cal-
culating floor space.

7. Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.
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10. Where less than 20 persons are employed on site, Regu-
lation 3.20 – Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed
washable laminated or vinyl surface, and seating for the tak-
ing of meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16. A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.

25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in re-

spect to all employees—
Employees Toilets Urinals
1-5 1 Nil
6-10 1 1
11-20 2 2
21-35 3 4
36-50 4 6
51-75 5 7
75-100 6 8

NB. For each additional 20 persons or part thereof up to
200 persons or part thereof up to 200 persons, one additional
urinal and one additional toilet is required. For each addi-
tional 35 persons or part thereof in excess of 200 persons, one
additional urinal and one additional toilet is required. If a slab
urinal is provided, each 600mm shall be regarded as one uri-
nal.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1
November 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the

employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair wear

and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during the

period 1 April to 31 October. (One issued per year)
2. The Company will also make available to each employee,

when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties.

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001
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26.—FLEXABILITY PROVISIONS
1. Flexibility of Rostered Days Off
a) The parties agree to adopt flexible arrangement for the

taking of RDO’s as a means to improve productivity. Where
an alternate day is substituted for the scheduled RDO, the
scheduled RDO will be regarded as a normal working day.

b) Any alternative arrangement for the taking of RDO’s will
comply with the relevant provisions in the Award.

2. Workforce Levels
It is agreed that in addition to the pump operator, at least

two employees will be utilised when a 4 inch hose is in opera-
tion. Further, in addition to the pump operator, at least three
employees will be utilised when a 5 inch hose is in operation.

3. Flexibility of Meal Breaks/Hours
Normal hours of work under this agreement are within

6.00am and 4.00pm, although start time is not to commence
after 7.30am. A half hour lunch break will be taken and no
penalty rates are payable if the lunch break is taken between
11.00am and 2.00pm.

27.—SIGNATORIES
BLPPU ........... (Sgd.) ..........

Date: 29/3/00

The Company: ........... (Sgd.) ..........
Date: 29/3/00

NEVILLE WILLETT
Company Seal

APPENDIX A—DRUG AND ALCOHOL, SAFETY
AND REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.

b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

c) There will be no payment of lost time to a person unable
to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability of treat-
ment/counselling. If the worker refuses help he/she may
be transferred/dismissed the next time he/she is danger-
ously affected.

e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date of
issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay

while attending treatment.
4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol

Program to address a meeting of employees to dis-
cuss and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

INDEPENDENT WOOL DUMPERS PTY LTD
AGREEMENT 1999.

AG 83 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Shop, Distributive and Allied Employees’
Association of Western Australia

and

Independent Wool Dumpers Pty Ltd.

AG 83 of 2000.

Independent Wool Dumpers Pty Ltd Agreement 1999.

COMMISSIONER S WOOD.

8 June 2000.

Order.
HAVING heard Mr T Pope on behalf of the applicant and Ms
C Natta on behalf of the respondent, and by consent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties as
lodged in the Commission on the 13th day of March 2000
entitled Independent Wool Dumpers Pty Ltd Agreement
1999 is hereby registered;

AND replaces the Independent Wool Dumpers Pty Ltd
Agreement 1995/96 No. AG 58 of 1996, which is hereby
cancelled.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

1.—TITLE
This Agreement shall be known as the “Independent Wool

Dumpers Pty Ltd Agreement 1999 and replaces the Independ-
ent Wool Dumpers Pty Ltd Agreement 1995/96 No. AG 58 of
1996.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Scope
4. Parties Bound
5. Term of Agreement
6. Relationship to Award
7. No Extra Claims
8. Wages
9. Meal Money

10. Grievance Procedure
11. Signatories

3.—AREA AND SCOPE
The Area and Scope of this Agreement shall be that pre-

scribed in the Storemen Independent Wool Dumpers Pty Ltd
Award 1982, No. 36 of 1982 (“the Award”) as varied from
time to time.
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4.—PARTIES BOUND
This Agreement shall apply to and be binding on Independ-

ent Wool Dumpers Pty Ltd (“the Company”), and The Shop,
Distributive and Allied Employees’ Association of Western
Australia (“the Union”) and shall apply to all employees em-
ployed at the Company’s Fremantle Depot, Western Australia,
who are covered by the Award.

It is estimated that between 20 and 60 employees will be
bound by this Agreement upon registration, fluctuating due
to seasonal requirements.

5.—TERM OF AGREEMENT
(1) This Agreement shall operate from 1 July 1999 and shall

expire on 30 June 2000.
(2) Following its expiry, the Agreement shall continue to

operate until varied by the parties or replaced by another Agree-
ment.

6.—RELATIONSHIP TO AWARD
(1) This Agreement shall be read and interpreted wholly

in conjunction with the Award, as varied from time to time,
as identified in Clause 3.- Area and Scope, of this Agree-
ment.

(2) Where there is any inconsistency between this Agree-
ment and the Award, this Agreement shall prevail to the extent
of that inconsistency. Where this Agreement is silent, Award
provisions shall apply.

7.—NO EXTRA CLAIMS
The Company and the Union agree that there will be no

extra claims for any increases in wages or conditions pursued
for the life of this Agreement.

8.—WAGES
The following wage rates shall come into effect on the first

full pay period on or after the date listed below and represent
a 2 % wage increase. The wage rates are for 38 ordinary hours
per week.

Classification 1 July 1999 Permanency Permanency
Supplementary Supplementary

Payment Payment
1 July 1999 12 August 1999

Storeperson Grade 1 $475.40 $5.00 $10.00
Storeperson Grade 2 $486.91 $5.00 $10.00
Storeperson Grade 3 $486.91 $5.00 $10.00
Storeperson Grade 4 $493.46 $5.00 $10.00
Storeperson Grade 5 $496.52 $5.00 $10.00
Storeperson Grade 6 $511.41 $5.00 $10.00
Woolclasser $519.92 $5.00 $10.00
Overlooker 1 $529.16 $5.00 $10.00
Overlooker 2 $541.36 $5.00 $10.00

9.—MEAL MONEY
Notwithstanding subclause (2)(b) of Clause 12 of the Award,

meal money shall be paid into the worker’s nominated bank
account not later than 5.00pm on the Friday after the pay week
he/she is required to work overtime.

10.—GRIEVANCE PROCEDURE
(1) Any question, dispute or difficulty arising from this

Agreement shall be dealt with in accordance with the follow-
ing procedure—

(a) The matter shall first be discussed between the em-
ployee affected and the appropriate supervisor. The
employee may choose to be represented by the un-
ion delegate.

(b) If not settled the matter shall be discussed between
the employee, union delegate and the appropriate
representative of the Company.

(c) If not settled the matter shall be discussed between
an official of the union and an appropriate repre-
sentative of the Company.

(2) While the matter in dispute is being discussed in accord-
ance with the procedure, as prescribed in subclause (1) hereof,
work shall continue and the status quo as applying before the
dispute shall be maintained. No party shall be prejudiced in

relation to the final settlement by the continuance of work in
accordance with this clause.

(3) It will be open to either party at any time to seek the
assistance of the Western Australian Industrial Relations Com-
mission in resolving any dispute, provided that persons
involved in the question, dispute or difficulty will confer
amongst themselves and make reasonable attempts to resolve
the question, dispute or difficulty before taking those matters
to the Commission.

11.—SIGNATORIES

For and on behalf of the Shop, Distributive and Allied Em-
ployees’ Association of Western Australia—

(Signed M Bishop) 8/3/00
Signature Date
_____________________________________
MARK BISHOP
_____________________________________
PRESIDENT
(Signed Joseph Bullock) 8/3/00
Signature Date
_____________________________________
JOSEPH BULLOCK
_____________________________________
GENERAL SECRETARY
For and on behalf of Independent Wool Dumpers Pty

Ltd—
(Signed ER Pedlow)/(Signed P Mirco) 15/2/00
Signature Date
E.R. PEDLOW/P. MIRCO
Name of Signatory
CHAIRMAN/COMPANY SECRETARY
Position of Signatory

INGHAMS ENTERPRISES PTY LTD
DISTRIBUTION ENTERPRISE BARGAINING

AGREEMENT 1999.
No. AG 29 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Shop, Distributive and Allied Employees’ Association of
Western Australia

and

Inghams Enterprises Pty Ltd.

No. AG 29 of 2000.

Inghams Enterprises Pty Ltd Distribution Enterprise
Bargaining Agreement 1999.

CHIEF COMMISSIONER W.S. COLEMAN.

29 May 2000.
Order.

HAVING heard Mr Trevor Pope for the applicant and Mr Pe-
ter Manning for the respondent;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order —

THAT the agreement entitled Inghams Enterprises Pty
Ltd Distribution Enterprise Bargaining Agreement 1999
in the terms of the following Schedule be registered as an
industrial agreement. This Agreement replaces AG 112
of 1997 entitled Inghams Enterprises Pty Ltd Distribu-
tion Enterprise Bargaining Agreement 1997 which is
hereby cancelled.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

———



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.2622

1.—TITLE
This Agreement shall be known as the “Inghams Enterprises

Pty Ltd Distribution Enterprise Bargaining Agreement 1999”
and replaces the “Inghams Enterprises Pty Ltd Distribution
Enterprise Bargaining Agreement 1997” No AG 112 of 1997.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Scope
4. Parties Bound
5. Term of Agreement
6. Relationship to Award
7. Objectives of Agreement
8. Wages
9. Classifications

10. No Further Claims
11. Rest Breaks
12. Public Holiday Work
13. Grievance Procedure
14. Signatories

3.—AREA AND SCOPE
The Area and Scope of this Agreement shall be that pre-

scribed in the Shop and Warehouse (Wholesale and Retail
Establishments) State Award 1977 (No R32 of 1976), as
amended from time to time, (“the Award”), insofar as it ap-
plies to employees of Inghams Enterprises Pty Ltd, employed
at the distribution centre at Osborne Park, Western Australia.

4.—PARTIES BOUND
This Agreement shall apply to and be binding on Inghams

Enterprises Pty Ltd (“the Company”) and The Shop, Distribu-
tive and Allied Employees’ Association of Western Australia
(“the Union”) and shall apply to all employees employed at
the Company’s operation in Osborne Park, who are members
or are eligible to be members of the Union and who are cov-
ered by the Award or any successor thereto.

There are approximately 30 distribution employees whose
conditions of employment will be regulated by the terms of
this Agreement.

5.—TERM OF AGREEMENT
(1) This Agreement shall operate from 23rd June 1999 and

shall expire on 23rd June 2000.

(2) The parties to this Agreement shall begin negotiations
for a new Agreement at least 3 months prior to the expiration
of this Agreement.

(3) Following its expiry, the Agreement shall continue to
operate until varied by the parties or replaced by another Agree-
ment.

6.—RELATIONSHIP TO AWARD
(1) This Agreement shall be read and interpreted wholly in

conjunction with the Award, as identified in Clause 3.-Area
and Scope, of this Agreement.

(2) Where there is any inconsistency between this Agree-
ment and the Award, this Agreement shall prevail to the extent
of that inconsistency. Where this Agreement is silent, Award
provisions shall apply.

7.—OBJECTIVES OF AGREEMENT
The principal objective of this Agreement is the delivery of

a wage increase as described in Clause 8 of the Agreement in
recognition of past cooperation of employees in achieving a
good standard of work and continuing to display the ability to
apply a flexible attitude in the handling of the changing na-
ture on the business.

8.—WAGES
(1) Full Time Employees
(a) The following wage rates are for 38 ordinary hours per

week, and represents a 4% wage increase.

(b) The wage increase shall come into effect on the first full
pay period on or after the dates listed below.

CLASSIFICATION 1 APRIL 1999 23 JUNE 1999
Level 1 $512.22 $532.71
Level 2 $539.35 $560.92
Level 3 $554.42 $576.60
Level 4 $578.78 $601.93
Level 5 $603.14 $627.26
Level 6 $627.48 $652.58

(2) Part Time Employees
Part time employees shall receive payment for ordinary hours

of work at an hourly rate of one thirty eighth of the appropri-
ate rate prescribed by subclause (1) hereof.

(3) Casual Employees
A casual employee shall be paid one thirty eighth of the

appropriate rate prescribed in subclause (1) of this clause, and
in addition a loading in accordance with the following scale—

(a) Where the casual engagement on any day is for a
full day’s work, a loading of 20%;

(b) Where the casual engagement on any day is for less
than a full day’s work, a loading of 25%.

(4) This Agreement shall not operate to cause any employee
to suffer a reduction in an overaward payment.

9.—CLASSIFICATIONS
Employees are graded in accordance with the following six

level skills based classification structure—
(1) Level 1 New starter/probationer

This level is only applicable to new employees in
the first nine weeks of service.

(2) Level 2
This level applies to employees who have completed
nine weeks’ service.

(3) Level 3
This level applies to employees who have completed
nine weeks’ service and who operate forklifts.

(4) Level 4
This level applies to employees who have completed
nine weeks’ service and who are nominated B-class
drivers and whoa re forklift operators.

(5) Level 5
This level applies to leading hands.

(6) Level 6
This level applies to leading hands who are nomi-
nated B-class licence holders.

10.—NO FURTHER CLAIMS
(1) It is agreed that the Union will undertake that no further

claims will be made upon the Company for the term of this
Agreement.

(2) In the event that the award is varied to include any future
“Safety Net Adjustments” awarded by the Western Australian
Industrial Relations Commission then such increases shall be
offset against the increases in this Agreement.

11.—REST BREAKS
(1) The parties agree that in recognition for wage increases

contained in this Agreement the total rest breaks taken per
day by employees shall be reduced by 15 minutes per day.
The time at which the extra 15 minutes shall be worked shall
be as mutually agreed between each individual employee and
his/her manager.

(2) Employees retain the right to a one hour unpaid meal
break, plus either—

(a) two 15 minute paid rest breaks and one paid half
hour rest break during the working day;
or

(b) four 15 minute paid rest breaks during the working
day;

as mutually agreed between each individual employee and
his or her manager.
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12.—PUBLIC HOLIDAY WORK
Due to the nature of the business, the Company may elect to

operate on public holidays, in particular on Easter Monday
and Boxing Day, depending on what day Boxing Day falls.
The Company may request that employees make themselves
available to work overtime on those days on the following
basis—

(a) Employees will not be required to work on Good
Friday or Christmas Day.

(b) Award penalty rates will apply to work performed
on Public Holidays.

(c) Employees will be given not less than 14 days no-
tice of the Company’s intention to operate on a Public
Holiday.

13.—GRIEVANCE PROCEDURE
(1) Any question, dispute or difficulty arising from this

Agreement shall be dealt with in accordance with the follow-
ing procedure—

(a) The matter shall first be discussed between the em-
ployee affected and the appropriate supervisor. The
employee may choose to be represented by the Un-
ion delegate.

(b) If not settled the matter shall be discussed between
the employee, an accredited representative of the Un-
ion and the appropriate representative of the Company.

(c) If not settled the matter shall be discussed between
an official of the Union and an appropriate repre-
sentative of the Company.

 (2) A reasonable time frame shall apply to each step of the
procedure as prescribed in subclause (1) hereof.

(3) While the matter in dispute is being discussed in accord-
ance with the procedure, as prescribed in subclause (1) hereof,
work shall continue and the status quo as applying before the
dispute shall be maintained. No party shall be prejudiced in
relation to the final settlement by the continuance of work in
accordance with this clause.

(4) It will be open to either party at any time to seek the
assistance of the Western Australian Industrial Relations Com-
mission in resolving any dispute provided the persons involved
in the question, dispute or difficulty have conferred amongst
themselves and made reasonable attempts to resolve the ques-
tion, dispute or difficulty before taking the matter to the
Commission.

13.—SIGNATORIES
For and on behalf of the Shop, Distributive and Allied Em-
ployees’ Association of Western Australia—
Joseph Bullock
Signature
JOSEPH BULLOCK
Name of Signatory
GENERAL SECRETARY
Position of Signatory
9 February 2000
Date

For and on behalf of the Shop, Distributive and Allied Em-
ployees’ Association of Western Australia—
Mark Bishop
Signature
MARK BISHOP
Name of Signatory
GENERAL PRESIDENT
Position of Signatory
21 February 2000
Date
For and on behalf of Inghams Enterprises Pty Ltd—
Peter J Manning
Signature
PETER J MANNING
Name of Signatory
GENERAL MANAGER
Position of Signatory
10 February 2000
Date

INGHAMS THORNLIE (WA) AGREEMENT 1999.
No. AG 30 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Food Preservers’ Union of Western Australia Union of

Workers
and

Inghams Enterprises Pty Ltd.
No. AG 30 of 2000.

Inghams Thornlie (WA) Agreement 1999.
CHIEF COMMISSIONER W.S. COLEMAN.

29 May 2000.
Order.

HAVING heard Mr Trevor Pope for the applicant and Mr Pe-
ter Manning for the respondent;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order—

THAT the agreement entitled Inghams Thornlie (WA)
Agreement 1999 in the terms of the following Schedule
be registered as an industrial agreement. This Agreement
replaces AG 163 of 1998 entitled Inghams Thornlie Agree-
ment 1998 which is hereby cancelled.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

1. —TITLE
This Agreement shall be known as the “Inghams Thornlie

(WA) Agreement 1999” and replaces the “Inghams Thornlie
Agreement 1998”.

2.—ARRANGEMENT
Clause

No. Subject
1. Title
2. Arrangement
3. Area and Scope
4. Incident and Parties Bound
5. Term of Agreement
6. Relationship to Parent Awards
7. Statement of Intent
8. Terms of Wage Increase
9. Wages

10. Public Holiday Work
11. Grievance Procedure
12. Signatories

3.—AREA AND SCOPE
The area and scope of this Agreement shall be that prescribed

in the Food Industry (Food Manufacturing or Processing)
Award No. A20 of 1990, (“the Award”), as amended from
time to time, insofar as it applies to employees of Inghams
Enterprises Pty Ltd employed at the processing plant at 157
Yale Road, Thornlie.

4.—INCIDENCE AND PARTIES BOUND
This agreement shall apply to and be binding on Inghams

Enterprises Pty Limited, 157 Yale Road, Thornlie (“the Com-
pany) and The Food Preservers’ Union of Western Australia,
Union of Workers (“the Union”) and shall apply to all em-
ployees employed at the Company’s processing plant in
Thornlie, who are members or are eligible to be members of
the Union and who are covered by the Award or any successor
thereto.

There are approximately 30 employees whose conditions of
employment will be regulated by the terms of this Agreement.

5.—TERM OF AGREEMENT
a) This Agreement shall operate from 12 August 1999 and

shall expire on 11 August 2000.
b) The parties to this Agreement shall begin negotiations

for a new Agreement at least 3 months prior to the expiration
of this Agreement.
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c) Following its expiry, the Agreement shall continue to op-
erate in accordance with terms of the Act 1979.

6.—RELATIONSHIP TO AWARD
a) This Agreement shall be read and interpreted wholly in

conjunction with the Award identified in Clause 3—Area and
Scope, of this Agreement as varied from time to time.

b) Where there is any inconsistency between this Agree-
ment and the Award, this Agreement shall prevail to the extent
of that inconsistency. Where this Agreement is silent, Award
provisions shall apply.

7.—STATEMENT OF INTENTION
The principal objective of this Agreement is the delivery of

a wage increase as described in Clause 9. It is in recognition
of the past co-operation of employees in achieving the present
good standard of production and the ability to work with the
flexibility necessary to handle fluctuating volumes of produc-
tion. The nature of our business, particularly in relation to the
processing of fowl, requires the need to alter lunch and other
breaks and requires the need to have a flexible attitude to tasks
assigned to enable the company to maintain its competitive-
ness within the industry.

It is also necessary for employees to be aware of the chang-
ing demands of the market in that they may be required to
work overtime when the need arises. The company may deem
it necessary to work on a Saturday in some circumstances and
also on any day over a long weekend or four day break. Rates
of pay (including penalty rates) will be paid as per the Award
for any work performed on these days.

8.—TERMS OF WAGE INCREASE
a) The Company agrees to a wage increase of 4% effective

from 12 August 1999 and shall expire on 11 August 2000.
b) The Union and employees of the company undertake that

no further claims will be made upon the Company in respect
of any industrial matter that will increase employment costs,
for the term of this Agreement.

c) In the event that the Award is varied to include any future
“Safety Net Adjustments” awarded by the Western Australian
Industrial Relations Commission then such increases shall be
off set against the increases in this Agreement.

9.—WAGES
1. Full-time Employees

a) The following wage rates are for 38 ordinary hours
per week and shall come into effect on the first full
pay period on or after the dates listed below.
Classification 12 August 1999
Level 1 439.00
Level 1A 450.35
Level 2 465.47
Level 3 493.51
Level 4 525.79
Level 5 568.21

b) A Supplementary Industry Allowance based on days
or hours worked will continue to be paid in addition
to and separate from the base rate upon the comple-
tion of a 3 month probationary period. This
Supplementary Industry Allowance will be included
for the purpose of annual leave, sick leave, public
holidays, workers compensation, etc.

i) As at 12 August 1999—
Level 2
Hanging Base Rate 465.47 Supp. Ind. Allow. $19.88

Total $485.35
Evisceration Base Rate 465.47 Supp. Ind. Allow. $14.76

Total $480.23
Packing Base Rate 465.47 Supp. Ind. Allow. $ 9.66

Total $475.13
Level 3
Filleting/Saws Base Rate 493.51

2. Part Time Employees
Part time employees shall receive payment for ordinary hours

of work at an hourly rate of one thirty eighth of the appropri-
ate base rate prescribed by subclause (1) hereof. The

Supplementary Industry Allowance for the appropriate level
will be paid separately.

3. Casual Employees
A casual employee shall be paid one thirty eighth of the

appropriate base rate prescribed in sub-clause (1) hereof and
in addition a loading of 20% on said base rate for all ordinary
hours of work. Where applicable, the separate Supplementary
Industry Allowance will be made payable (without 20% load-
ing).

4. Over award payments in existence as at 12 August 1999
shall be retained in full for the term of this Agreement.

10.—PUBLIC HOLIDAY WORK
Employees understand that the nature of the business is such

that they may be required to work overtime when the need
arises. The Company may deem it necessary to work during
any gazetted four day break (e.g., Easter or Christmas). Em-
ployees agree to make themselves available to work one day
during the break on the following basis—

a) Employees will not be required to work on Good Fri-
day, Easter Sunday, Anzac Day or Christmas Day.

b) Award penalty rates will apply to work performed
on Public Holidays.

c) Employees will be given 14 days notice of any re-
quirement to work overtime on a Public Holiday.

11.—GRIEVANCE PROCEDURE
1. Any question, dispute or difficulty arising from this Agree-

ment shall be dealt with in accordance with the following
procedure—

a) The matter shall first be discussed between the em-
ployee affected and the appropriate supervisor. The
employee may choose to be represented by the un-
ion delegate.

b) If not settled the matter shall be discussed between
the employee, an accredited representative of the
Union and the appropriate representative of the Com-
pany.

c) If not settled the matter shall be discussed between
an official of the Union and an appropriate repre-
sentative of the Company.

2. A reasonable time frame shall apply to each step of the
procedure as prescribed in sub-clause (1) hereof.

3. While the matter in dispute is being discussed in accord-
ance with the procedure, as prescribed in sub-clause (1) hereof,
work shall continue and the status quo as applying before the
dispute shall be maintained. No party shall be prejudiced in
relation to the final settlement by the continuance of work in
accordance with this clause.

4. It will be open to either party at any time to seek the
assistance of the Western Australian Industrial Relations Com-
mission in resolving any disputes provided the persons
involved in the question, dispute or difficulty have conferred
amongst themselves and made reasonable attempts to resolve
the question, dispute or difficulty before taking the matter to
the Commission.

12.—SIGNATORIES
For and on behalf of Inghams Enterprises Pty Limited—
Peter J Manning 1 November 1999
Signature Date

PETER J MANNING GENERAL MANAGER
Name of Signatory (Print) Title of Signatory (Print)
For and on behalf of The Food Preservers’ Union of Western

Australia, Union of Workers—
Joseph Bullock 11 February 2000
Signature Date
JOSEPH BULLOCK SECRETARY
Name of Signatory (Print) Title of Signatory (Print)



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 262580 W.A.I.G.

KBE CONTRACTING (ASBESTOS ERADICATION
& FIRE PROTECTION)/BLPPU AND THE CMETU

COLLECTIVE AGREEMENT 2000.
AG 120 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers & Other

and

KBE Contracting Pty Ltd.

AG 120 of 2000.

KBE Contracting (Asbestos Eradication & Fire Protection)/
BLPPU and the CMETU Collective Agreement 2000.

COMMISSIONER S J KENNER.

2 June 2000.

Order.
HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and
by consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the KBE Contracting (Asbestos Eradication &
Fire Protection)/BLPPU and the CMETU Collective
Agreement 2000 filed in the Commission on 8 May 2000
in the terms of the following schedule be and is hereby
registered as an industrial agreement.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This agreement shall be known as the KBE Contracting

(Asbestos Eradication & Fire Protection)/BLPPU and the
CMETU Collective Agreement 2000.

2.—ARRANGEMENT
CLAUSE NO.

Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
Pyramid Sub-Contracting 14
Dispute Settlement Procedure 15
Safety Dispute Resolution 16
Amenities 17
Training and Related Matters 18
Drug & Alcohol, Safety & Rehabilitation

Program 19
Clothing & Safety Footwear 20
Income Protection 21
Accident Pay 22
Union Membership 23
Y2K 24
Signatories to the Agreement 25
Appendix A—Drug & Alcohol, Safety and

Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on KBE Contracting Pty

Ltd (hereinafter referred to as “the company”), the Western
Australian Builders’ Labourers, Painters and Plasterers Union
of Workers and the Construction Mining Energy Timberyards

Sawmills and Woodworkers Union of Australia – WA Branch
(hereinafter referred to as “the unions”) and all employees of
the company eligible to be members of the unions.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition of buildings or
other structures of any kind whatsoever.

“Asbestos Eradication work” shall include all work on or
about buildings, involving the removal or any other method
of neutralisation of any materials which consist of, or contain
asbestos.

This agreement shall apply in Western Australia only. There
are approximately 8 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first

pay period commencing on or after the date of signing and
shall remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previous 1 November 1 November 1 November
EBA Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Labourer Group 1 17.15 18.01 18.91 19.86
3. A rate of $5.00 per hour will be paid to all employees.

This allowance is “all purpose” and shall be included as part
of the ordinary rate. Whilst a worker is engaged in the re-
moval of Absestos sheeting, or fire protection work a $4.50
per hour allowance shall apply. This allowance will be paid
on an hours-worked basis.

4. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

5. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement when the
amount is greater than the allowances as seen in sub-clause 3.

6. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (new rate to be paid as

from 1/9/2001)
June 2001 6% 2% (new rate to be paid as

from 1/9/2001)
June 2002 5% 1% (new rate to be paid as

from 1/9/2002)
June 2002 6% 2% (new rate to be paid as

from 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase the contributions on behalf of

each employee into the Western Australian Construction In-
dustry Redundancy Fund by the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.2626

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

15.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the parties—

� referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

� referred to a disputes board for determination; or
� referred to a private arbitrator agreed to between the

parties, for determination.
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8. This dispute settlement procedure does not apply to health
and safety issues.

16.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

4. Adequate Union approved protective equipment will be
supplied by the Company.

5. $5 Million Public Liability asbestos related insurance shall
be held by the Company.

17.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.

2. In all instances, the following procedure shall be ob-
served—

3. A uniformly high standard of amenities and facilities such
as ablution blocks, change rooms, crib sheds, etc. shall be
provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.

5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when cal-
culating floor space.

7. Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.

10. Where less than 20 persons are employed on site, Regu-
lation 3.20—Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed wash-
able laminated or vinyl surface, and seating for the taking of
meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16. A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.

25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in re-

spect to all employees—
Employees Toilets Urinals
1—5 1 Nil
6—10 1 1
11—20 2 2
21—35 3 4
36—50 4 6
51—75 5 7
76—100 6 8
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NB. For each additional 20 persons or part thereof up to 200
persons or part thereof up to 200 persons, one additional urinal
and one additional toilet is required. For each additional 35 per-
sons or part thereof in excess of 200 persons, one additional
urinal and one additional toilet is required. If a slab urinal is
provided, each 600mm shall be regarded as one urinal.

18.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

19.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per year)
2. The Company will also make available to each employee,

when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

21.—INCOME PROTECTION
The Company agrees to insure employees covered by

this Agreement for injury and sickness. The scheme is to be
negotiated between the parties.

22.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

23.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

24.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

� 31 December 1999
� 28 February 2000
� 31 December 2000
� 28 February 2001

26.—SIGNATORIES
BLPPU
............................................................
Date: 4/5/2000

CMETU
............................................................
Date: 4/5/2000

The Company:
............................................................
SIGNATURE
Date: 19/4/2000
 Company

Seal
BERNARD BROSZTL
PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.

b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

c) There will be no payment of lost time to a person unable
to work in a safe manner.

d) If this happens 3 times the worker shall be given a writ-
ten warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be trans-
ferred/dismissed the next time he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay

while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
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b) Provide access at an agreed time and venue for a
representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to
be paid at a flat rate per hour for all hours worked to com-
pensate for all special factors/disabilities on the project
and in lieu of all award special rates, with the exception
of rates relating to the lifting of heavy blocks, cleaning
down brickwork and the use of explosive powered tools
which will be payable to an employee when he/she en-
counters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05

The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as de-
fined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

— Disputes Procedures
— Occupational Health and Safety Procedures
— Demarcation Procedures
— First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.2630

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

KBE CONTRACTING/BLPPU AND THE CMETU
COLLECTIVE AGREEMENT 2000.

AG 121 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters

and Plasterers Union of Workers & Other

and

KBE Contracting Pty Ltd

AG 121 of 2000.

KBE Contracting/

BLPPU and the CMETU Collective Agreement 2000

COMMISSIONER S J KENNER.
2 June 2000.

Order.
HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by

consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

(1) THAT the KBE Contracting/BLPPU and the
CMETU Collective Agreement 2000 filed in the
Commission on 8 May 2000 in the terms of the fol-
lowing schedule be and is hereby registered as an
industrial agreement.

(2) THAT the KBE Contracting Industrial Agreement
No. AG 104 of 1996 and the KBE Contracting In-
dustrial Agreement No. AG 343 of 1997 be and are
hereby cancelled.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This agreement shall be known as the KBE Contracting/

BLPPU and the CMETU Collective Agreement 2000.

2.—ARRANGEMENT
CLAUSE NO.

Title 1
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Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
Pyramid Sub-Contracting 14
Dispute Settlement Procedure 15
Safety Dispute Resolution 16
Amenities 17
Training and Related Matters 18
Drug & Alcohol, Safety & Rehabilitation

Program 19
Clothing & Safety Footwear 20
Income Protection 21
Accident Pay 22
Union Membership 23
Y2K 24
Signatories to the Agreement 25
Appendix A—Drug & Alcohol, Safety and

Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on KBE Contracting Pty Ltd

(hereinafter referred to as “the company”), the Western Austral-
ian Builders’ Labourers, Painters and Plasterers Union of Workers
and the Construction Mining Energy Timberyards Sawmills and
Woodworkers Union of Australia – WA Branch (hereinafter re-
ferred to as “the unions”) and all employees of the company
eligible to be members of the unions.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work with a minimum contract value of
$200,000, or where the Principal Contractor has a current In-
dustrial Agreement with the BLPPU and the CMETU.

This agreement shall apply in Western Australia only. There
are approximately 8 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.
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6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after the date of signing and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previous 1 November 1 November 1 November
EBA Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67
Plaster, Fixer 17.82 18.71 19.65 20.63
Painter, Glazier 17.42 18.29 19.20 20.16
Signwriter 17.80 18.69 19.62 20.63
Carpenter/Roofer 17.93 18.85 19.79 20.78
Bricklayer 17.75 18.63 19.61 20.59
Refractory Bricklayer 20.38 21.40 22.47 25.59
Stonemason 17.93 18.82 19.76 20.75
Rooftiler 17.62 18.50 19.43 20.40
Marker/Setter Out 18.46 19.38 20.35 21.37
Special Class T 18.69 19.62 20.61 21.64

APPRENTICE RATES
Previous 1 November 1 November 1 November

EBA Rate 1999 2000 2001
Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Plasterer, Fixer
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15
Painter. Glazier
Year 1 (.5/3/5) 7.32 7.68 8.06 8.47
Year 2 (1/3), (1.5/3.5) 9.58 10.06 10.56 11.09
Year 3 (2/3), (2.5/3.5) 13.06 13.72 14.40 15.12
Year 4 (3/3), (3.5/3.5) 15.33 16.10 16.90 17.74
Signwriter
Year 1 (.5/3.5) 7.48 7.85 8.24 8.66
Year 2 (1/3, 1.5/3.5) 9.78 10.28 10.79 11.35
Year 3 (2/3. 2.5/3.5) 13.35 14.02 14.72 15.47
Year 4 (3/3, 3/5/3.5) 15.66 16.45 17.27 18.15
Carpenter/Roofer
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Bricklayer
Year 1 7.46 7.82 8.24 8.65
Year 2 (1/3) 9.76 10.25 10.79 11.32
Year 3 (2/3) 13.31 13.97 14.71 15.44
Year 4 (3/3) 15.62 16.39 17.26 18.12
Stonemason
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Rooftiler
6 months 10.04 10.54 11.07 11.62
2nd 6 months 11.04 11.59 12.17 12.78
Year 2 12.90 13.55 14.23 14.94
Year 3 15.14 15.90 16.70 17.54

3. Whilst a worker is engaged in the removal of asbestos
sheeting or roofing work a $4.50 per hour allowance shall
apply where the unions commercial construction agreement
applies. This allowance will bepaid on an hours worked basis.
The amount shall drop to $2.00 per hour on all other work
undertaken when the $4.50 per hour allowance does not ap-
ply.

4. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

5. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

6. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (new rate to be paid as from

1/9/2001)
June 2001 6% 2% (new rate to be paid as from

1/9/2001)
June 2002 5% 1% (new rate to be paid as from

1/9/2002)
June 2002 6% 2% (new rate to be paid as from

1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
In addition to the current payment, the company shall in-

crease the contributions on behalf of each employee into the
Western Australian Construction Industry Redundancy Fund
by the following sums on a weekly basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
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re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian

Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

15.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

� referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

� referred to a disputes board for determination; or
� referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not

apply to health and safety issues.

16.—SAFETY DISPUTE RESOLUTION
1.  The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.
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(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

17.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.

2. In all instances, the following procedure shall be ob-
served—

3. A uniformly high standard of amenities and facilities such
as ablution blocks, change rooms, crib sheds, etc. shall be
provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.

5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when cal-
culating floor space.

7. Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8.  Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.

10. Where less than 20 persons are employed on site, Regu-
lation 3.20—Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed wash-
able laminated or vinyl surface, and seating for the taking of
meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16. A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light

and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an
approved standard are to be provided and regularly serv-
iced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.

25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in re-

spect to all employees—
Employees Toilets Urinals
1—5 1 Nil
6—10 1 1
11—20 2 2
21—35 3 4
36—50 4 6
51—75 5 7
76—100 6 8

NB. For each additional 20 persons or part thereof up to
200 persons or part thereof up to 200 persons, one additional
urinal and one additional toilet is required. For each addi-
tional 35 persons or part thereof in excess of 200 persons, one
additional urinal and one additional toilet is required. If a slab
urinal is provided, each 600mm shall be regarded as one uri-
nal.

18.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of
the employer, be granted leave with pay each calender year
pro-rata to attend courses conducted or approved by the
NBCITC. The employers approval shall not be unreason-
ably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

19.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.
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20.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

21.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties.

22.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

23.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

24.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

� 31 December 1999
� 28 February 2000
� 31 December 2000
� 28 February 2001

25.—SIGNATORIES
BLPPU
............................................................
Date: 4/5/2000

CMETU
............................................................
Date: 4/5/2000

The Company:
............................................................
SIGNATURE
Date: 19/4/2000
 Company

Seal
BERNARD BROSZTL
PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.

b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

c) There will be no payment of lost time to a person unable
to work in a safe manner.

d) If this happens 3 times the worker shall be given a writ-
ten warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be trans-
ferred/dismissed the next time he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay

while attending treatment.
4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85
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Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05
The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as de-
fined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

— Disputes Procedures
— Occupational Health and Safety Procedures
— Demarcation Procedures
— First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all parties
and will continue to apply for the life of the particular project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.2636

MIRAGE INDUSTRIES/BLPPU AND THE CMETU
COLLECTIVE AGREEMENT 1999.

No.AG 103 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers & Other

and

Mirage Industries Pty Ltd.

AG 103 of 2000.

Mirage Industries/
BLPPU and the CMETU Collective Agreement 1999.

COMMISSIONER S J KENNER.

19 May 2000.

Order.
HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

(1) THAT the Mirage Industries/BLPPU and the
CMETU Collective Agreement 1999 filed in the
Commission on 4 April 2000 in the terms of the fol-
lowing schedule be and is hereby registered as an
industrial agreement.

(2) THAT the Mirage Industries Industrial Agreement
No AG 102 of 1999 be and is hereby cancelled.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This agreement shall be known as the Mirage Industries/

BLPPU and the CMETU Collective Agreement 1999.

2.—ARRANGEMENT
CLAUSE NO.

Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
All In Payments 14
Pyramid Sub-Contracting 15
Dispute Settlement Procedure 16
Safety Dispute Resolution 17
Amenities 18
Training and Related Matters 19
Drug & Alcohol, Safety & Rehabilitation

Program 20
Clothing & Safety Footwear 21
Income Protection 22
Accident Pay 23
Union Membership 24
Y2K 25
Signatories to the Agreement 26
Appendix A—Drug & Alcohol, Safety and Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Mirage Industries Pty

Ltd (hereinafter referred to as “the company”), the Western
Australian Builders’ Labourers, Painters and Plasterers Un-
ion of Workers and the Construction Mining Energy
Timberyards Sawmills and Woodworkers Union of Australia—

WA Branch (hereinafter referred to as “the unions”) and all
employees of the company eligible to be members of the un-
ions.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work.

This agreement shall apply in Western Australia only. There
are approximately 3 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after November 1st 1999 and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previous 1 November 1 November 1 November
EBA Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67
Plaster, Fixer 17.82 18.71 19.65 20.63
Painter, Glazier 17.42 18.29 19.20 20.16
Signwriter 17.80 18.69 19.62 20.63
Carpenter/Roofer 17.93 18.85 19.79 20.78
Bricklayer 17.75 18.63 19.61 20.59
Refractory Bricklayer 20.38 21.40 22.47 25.59
Stonemason 17.93 18.82 19.76 20.75
Rooftiler 17.62 18.50 19.43 20.40
Marker/Setter Out 18.46 19.38 20.35 21.37
Special Class T 18.69 19.62 20.61 21.64

APPRENTICE RATES
Previous 1 November 1 November 1 November

EBA Rate 1999 2000 2001
Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Plasterer, Fixer
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15

Painter. Glazier
Year 1 (.5/3/5) 7.32 7.68 8.06 8.47
Year 2 (1/3), (1.5/3.5) 9.58 10.06 10.56 11.09
Year 3 (2/3), (2.5/3.5) 13.06 13.72 14.40 15.12
Year 4 (3/3), (3.5/3.5) 15.33 16.10 16.90 17.74

Signwriter
Year 1 (.5/3.5) 7.48 7.85 8.24 8.66
Year 2 (1/3, 1.5/3.5) 9.78 10.28 10.79 11.35
Year 3 (2/3. 2.5/3.5) 13.35 14.02 14.72 15.47
Year 4 (3/3, 3/5/3.5) 15.66 16.45 17.27 18.15

Carpenter/Roofer
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
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Bricklayer
Year 1 7.46 7.82 8.24 8.65
Year 2 (1/3) 9.76 10.25 10.79 11.32
Year 3 (2/3) 13.31 13.97 14.71 15.44
Year 4 (3/3) 15.62 16.39 17.26 18.12
Stonemason
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Rooftiler
6 months 10.04 10.54 11.07 11.62
2nd 6 months 11.04 11.59 12.17 12.78
Year 2 12.90 13.55 14.23 14.94
Year 3 15.14 15.90 16.70 17.54

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
In addition to the current payment, the company shall

increase the contributions on behalf of each employee into
the Western Australian Construction Industry Redundancy
Fund by the following sums on a weekly basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received

and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the
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commencement of the all-in rate arrangement. The company
shall not be entitled to offset any amount in excess of the ordi-
nary hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.

8. This dispute settlement procedure does not apply to health
and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.

2. In all instances, the following procedure shall be ob-
served—

3. A uniformly high standard of amenities and facilities such
as ablution blocks, change rooms, crib sheds, etc. shall be
provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.

5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when cal-
culating floor space.

7. Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.
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10. Where less than 20 persons are employed on site, Regu-
lation 3.20 – Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed
washable laminated or vinyl surface, and seating for the tak-
ing of meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16. A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.

25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in re-

spect to all employees—
Employees Toilets Urinals
1—5 1 Nil
6—10 1 1
11—20 2 2
21—35 3 4
36—50 4 6
51—75 5 7
76—100 6 8
NB. For each additional 20 persons or part thereof up to 200

persons or part thereof up to 200 persons, one additional urinal
and one additional toilet is required. For each additional 35 per-
sons or part thereof in excess of 200 persons, one additional
urinal and one additional toilet is required. If a slab urinal is
provided, each 600mm shall be regarded as one urinal.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties.

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.2640

26.—SIGNATORIES
BLPPU
............................................................
Date: 30/3/2000

CMETU
............................................................
Date: 31/3/2000

The Company:
............................................................
SIGNATURE
............................................................
Date: 20/3/2000
 Company

Seal
............................................................
PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.

b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

c) There will be no payment of lost time to a person unable
to work in a safe manner.

d) If this happens 3 times the worker shall be given a writ-
ten warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be trans-
ferred/dismissed the next time he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay while

attending treatment.
4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value  Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05
The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as
defined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to
Nile Street running into Wittenoom Street, Hill Street to
Royal Street, Royal Street to Lord Street, Lord Street to
Newcastle Street, along Newcastle Street to the Freeway,
the Freeway South to the Perth-Fremantle railway line,
along the Perth-Fremantle railway line to Dyer Street,
Dyer Street through to Havelock Street, Havelock Street
to Kings Park Road, Kings Park Road to Fraser Avenue,
Fraser Avenue projected through to the Swan River.
“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
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Havelock Street, Dyer Street and the Perth-Fremantle
railway line back to Thomas Street.
Boundary roads: If a road borders between two regions
in which site allowances are to be paid as per this agree-
ment, the parties confirm that one side of such a boundary
road will be deemed to fall in one region and the other
side of the boundary road will be deemed to fall in the
other region. For example, the eastern side of Havelock
Street will be in the “CBD” and the western side of
Havelock Street shall be in “West Perth”.
“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope
of the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

—Disputes Procedures
—Occupational Health and Safety Procedures
—Demarcation Procedures
—First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when

on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

OSBORNE CEILINGS/BLPPU COLLECTIVE
AGREEMENT 2000.

AG 124 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers

and

Parkmead Holdings Pty Ltd
t/a Osborne Ceilings and Partitions.

AG 124 of 2000.

Osborne Ceilings/
BLPPU Collective Agreement 2000.

COMMISSIONER S J KENNER.

2 June 2000.

Order.
HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Osborne Ceilings/BLPPU Collective Agree-
ment 2000 filed in the Commission on 8 May 2000 in the
terms of the following schedule be and is hereby regis-
tered as an industrial agreement.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This agreement shall be known as the Osborne Ceilings/

BLPPU Collective Agreement 2000.

2.—ARRANGEMENT
CLAUSE NO.

Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
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CLAUSE NO.
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
All In Payments 14
Pyramid Sub-Contracting 15
Dispute Settlement Procedure 16
Safety Dispute Resolution 17
Apprentices 18
Training and Related Matters 19
Drug & Alcohol, Safety & Rehabilitation

Program 20
Clothing & Safety Footwear 21
Income Protection 22
Accident Pay 23
Union Membership 24
Y2K 25
Power Tool Allowance 26
Company Based Incentive Scheme 27
Signatories to the Agreement 28
Appendix A—Drug & Alcohol, Safety and

Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Parkmead Holdings Pty

Ltd trading as Osborne Ceilings and Partitions (hereinafter
referred to as “the company”), the Western Australian Build-
ers’ Labourers, Painters and Plasterers Union of Workers
(hereinafter referred to as “the union”) and all employees of
the company eligible to be members of the union.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work of build-
ings or other structures of any kind whatsoever, on any job
where the union’s commercial construction agreement applies
formally or informally, or on any job with a contract value
over $6 million.

This agreement shall apply in Western Australia only. There
are approximately two employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first

pay period commencing on or after November 25th 1999 and
shall remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE &
RATES OF PAY

1. All employees working under this agreement shall be paid
according to the wage rates set out below.

2. Wage Rates (per hour at ordinary time)

Previous 25 November 1 November 1 November
EBA Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Plaster, Fixer 17.82 18.71 19.65 20.63
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15
Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67

3. In addition to the rates prescribed by 7(2) above, an al-
lowance of $1.00 per hour all purpose shall apply to all projects.
This allowance will be in lieu of the Structural Frame Allow-
ance.

4. (a) A further allowance of $1.50 per hour for hours worked,
shall be paid to employees required to handle or install tiled
containing mineral fibres. It shall be a requirement of this
agreement that the employees in receipt of this allowance wear
the appropriate personal protective equipment and have been
trained in the proper fitting, use and maintenance of that equip-
ment.

(b) All of the Provisions of 4(a) above will be reviewed prior
to the expiry of this agreement and such review shall include
complete re-appraisal of the need to wear personal protective
equipment. No allowance is payable if personal equipment is
not required.

5. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

6. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

7. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)
8. (a) It is recognised that there is an important role for la-

bourers in this industry and it is agreed that they will be utilised
in the industry.

(b) Tradespeople may handle materials and gear within a
reasonable vicinity of their work area.

(c) No fixed ratios are established by this agreement as the
number of labourers will be determined on an as needs basis
on the site. Where there is any disruption in relation to this
sub clause the matter shall be processed in accordance with
the general principles and procedures specified in clause 16.

9. It is recognised that there is an important role for appren-
tices in this industry and it is agreed that they will be utilised
in the industry.

The number of apprentices will be determined on an “as
needs” basis on each site. Where there is a disputation in rela-
tion to this sub-clause the matter shall be resolved in
accordance with clause 16 of this agreement.

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase the contributions on behalf of

each employee into the Western Australian Construction In-
dustry Redundancy Fund to the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.
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In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

(e) Employees shall have the option of converting to a
cash payment all sick leave entitlements over 5 days.
Payment shall be made on the last pay period prior
to the Christmas closedown.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

� referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
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arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

� referred to a disputes board for determination; or
� referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the de-
gree of potential risk to persons on the job, or
the general public, can override normal demar-
cation practices.

18.—APPRENTICES
New apprentices employed after the signing of this agree-

ment shall receive the full travel allowance rates as outlined in
clause 12 Fares and Travelling Allowance.

Apprentices will receive pro-rata site allowances as identi-
fied in Appendix B – Site Allowance.

Existing Apprentices shall have the above rates phased in as
agreed between the parties.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
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Superannuation payments and also on each employees anni-
versary date—

� 31 December 1999
� 28 February 2000
� 31 December 2000
� 28 February 2001

26.—POWER TOOL ALLOWANCE
In addition to the award “tool allowance” an additional pay-

ment of $0.85 per hour worked on site will be paid to all
employees who provide the tools listed below. This amount is
to be adjusted on the 31st October 2002 in line with annual
CPI movements. The Company will facilitate the purchase of
any tools requested. Employees purchasing tools from the
Company shall re-imburse the Company for the cost of the
tools at the rate of $0.85 per hour worked, until the full amount
owed is paid. In addition, the Company shall re-imburse the
full cost of tools lost or stolen, and the cost of tagging all
tools, and the cost of storage and security of tools used is to
remain the responsibility of the employer in line with Clause
33 of the Award.

The parties agree that any change to the current Award tool
allowance, excluding CPI increases will be discussed with a
view to absorption within this additional payment.

The tools to be provided include—
Fixing Tools
1 Bevel Square
1 Bolt cutters
1 calculator
1 caulking gun
1 chalkline
1 cold chisel
1 cordless electric screw gun
1 electric drill (12mm)
1 electric drop saw
2 electric extension leads
1 electric mitre saw
1 electric screw gun
1 flat bastard file
1 hacksaw
1 hammer
1 hammer drill (12mm Ramset Bit)
1 hand saw
1 hole saw set
1 key hole saw
1 ladder (1.8m)
1 mechanical hacksaw
1 nail bag
1 nail punch
1 pair pliers
1 pair scissors (large)
1 pair tin snips
4 pairs “C” clamps
4 pairs multigrips
6 pairs spring clips
1 paper pad
1 pencil
1 plumb bob
1 pop riveter
1 power box (4 points)
1 rod bender
1 screw driver (flat head)
1 screw driver (Phillips Head)
1 set square
1 smooth file
2 spanners
1 spirit level (1.2m)
1 Stanley knife
1 string line
1 stud crimper
1 surform
1 tape (20m)
1 tape (7m)
1 water level (20m)

Flushing Tools
1 broad knife (50mm)
1 broad knife (100mm)

1 broad knife (150mm)
3 buckets
1 caulking gun
1 curved trowel (200mm)
1 curved trowel (275mm)
1 electric drill
1 electric extension lead
1 flat trowel (280mm)
1 hacksaw
1 hammer
1 hand saw
1 internal tool—large
1 internal tool—small
1 ladder (1.8m)
1 metre box
1 mixer bit
1 nail bag
1 nail punch
1 paint brush (75mm)
1 pair tin snips
1 power box
1 sanding block
1 screw driver (flat head)
1 screw driver (Phillips Head)
1 screw gun
1 small tool
1 spirit level (1.2m)
1 sponge
1 Stanley knife
1 staple gun
1 surform
1 tape (7m)

27.—COMPANY BASED INCENTIVE SCHEME
Individual companies may negotiate company specific in-

centive scheme which will form an appendix to this agreement.
These incentive schemes must ensure that the award provides
the base safety net and that all workers in the site have the
opportunity to share in the proposed scheme.

Once negotiated bonus based incentive schemes will be sub-
mitted to the Union prior to its implementation for confirmation
that the relevant requirements have been satisfied.

28.—SIGNATORIES
BLPPU
............................................................
Date: 4/5/2000

The Company:
............................................................
SIGNATURE
Date: 1/5/2000
 Company

Seal
SAM SITA
PRINT NAME
APPENDIX A—DRUG AND ALCOHOL, SAFETY AND

REHABILITATION PROGRAM
1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.

b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

c) There will be no payment of lost time to a person unable
to work in a safe manner.
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d) If this happens 3 times the worker shall be given a writ-
ten warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be trans-
ferred/dismissed the next time he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay

while attending treatment.
4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value  Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05
The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as de-
fined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

— Disputes Procedures
— Occupational Health and Safety Procedures
— Demarcation Procedures
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— First Aid Provisions and On-Site Amenities
and the union will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

PCB HOLDINGS/BLPPU AND THE CMETU
COLLECTIVE AGREEMENT 2000.

AG 125 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers & Other

and

PCB Holdings Pty Ltd

AG 125 of 2000.

PCB Holdings/

BLPPU and the CMETU Collective Agreement 2000.

COMMISSIONER S J KENNER.

2 June 2000

Order.
HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the PCB Holdings/BLPPU and the CMETU Col-
lective Agreement 2000 filed in the Commission on 8
May 2000 in the terms of the following schedule be and
is hereby registered as an industrial agreement.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This agreement shall be known as the PCB Holdings/BLPPU

and the CMETU Collective Agreement 2000.

2.—ARRANGEMENT
CLAUSE NO.

Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
Pyramid Sub-Contracting 14
Dispute Settlement Procedure 15
Safety Dispute Resolution 16
Amenities 17
Training and Related Matters 18
Drug & Alcohol, Safety & Rehabilitation

Program 19
Clothing & Safety Footwear 20
Income Protection 21
Accident Pay 22
Union Membership 23
Y2K 24
Signatories to the Agreement 25
Appendix A—Drug & Alcohol, Safety and

Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on PCB Holdings (herein-

after referred to as “the company”), the Western Australian
Builders’ Labourers, Painters and Plasterers Union of Work-
ers and the Construction Mining Energy Timberyards Sawmills
and Woodworkers Union of Australia – WA Branch (herein-
after referred to as “the unions”) and all employees of the
company eligible to be members of the unions.
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4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition of buildings or
other structures of any kind whatsoever.

“Asbestos Eradication work” shall include all work on or
about buildings, involving the removal or any other method
of neutralisation of any materials which consist of, or contain
asbestos.

This agreement shall apply in Western Australia only. There
are approximately 5 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after the date of signing and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previous 1 November 1 November 1 November
EBA Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Labourer Group 1 17.15 18.01 18.91 19.86
3. A rate of $5.00 per hour will be paid to all employees.

This allowance is “all purpose” and shall be included as part
of the ordinary rate. Whilst a worker is engaged in the re-
moval of Absestos sheeting, or fire protection work a $4.50
per hour allowance shall apply. This allowance will be paid
on an hours-worked basis.

4. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

5. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement when the
amount is greater than the allowances as seen in sub-clause 3.

6. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (new rate to be paid as from

1/9/2001)
June 2001 6% 2% (new rate to be paid as from

1/9/2001)
June 2002 5% 1% (new rate to be paid as from

1/9/2002)
June 2002 6% 2% (new rate to be paid as from

1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase the contributions on behalf of

each employee into the Western Australian Construction Indus-
try Redundancy Fund by the following sums on a weekly basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.
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13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

15.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

� referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

� referred to a disputes board for determination;
or

� referred to a private arbitrator agreed to between the
parties, for determination.

8. This dispute settlement procedure does not apply to health
and safety issues.

16.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

4. Adequate Union approved protective equipment will be
supplied by the Company.

5. $5 Million Public Liability asbestos related insurance shall
be held by the Company.

17.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.

2. In all instances, the following procedure shall be ob-
served—

3. A uniformly high standard of amenities and facilities such
as ablution blocks, change rooms, crib sheds, etc. shall be
provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.
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5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when cal-
culating floor space.

7.  Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.

10. Where less than 20 persons are employed on site, Regu-
lation 3.20 – Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed wash-
able laminated or vinyl surface, and seating for the taking of
meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16. A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.

25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in re-

spect to all employees—
Employees Toilets Urinals
1—5 1 Nil
6—10 1 1
11—20 2 2
21—35 3 4
36—50 4 6
51—75 5 7
76—100 6 8

NB. For each additional 20 persons or part thereof up to
200 persons or part thereof up to 200 persons, one additional
urinal and one additional toilet is required. For each addi-
tional 35 persons or part thereof in excess of 200 persons, one
additional urinal and one additional toilet is required. If a slab
urinal is provided, each 600mm shall be regarded as one uri-
nal.

18.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

19.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per year)
2. The Company will also make available to each employee,

when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

21.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties.

22.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.
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23.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

24.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

� 31 December 1999
� 28 February 2000
� 31 December 2000
� 28 February 2001

26.—SIGNATORIES
BLPPU
............................................................
Date: 4/5/2000

CMETU
............................................................
Date: 1/5/2000

The Company:
............................................................
SIGNATURE
Date: 16/3/2000
 Company

Seal
PETER BRADY
PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.

b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

c) There will be no payment of lost time to a person unable
to work in a safe manner.

d) If this happens 3 times the worker shall be given a writ-
ten warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be trans-
ferred/dismissed the next time he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay

while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.

b) Provide access at an agreed time and venue for a
representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to
be paid at a flat rate per hour for all hours worked to com-
pensate for all special factors/disabilities on the project
and in lieu of all award special rates, with the exception
of rates relating to the lifting of heavy blocks, cleaning
down brickwork and the use of explosive powered tools
which will be payable to an employee when he/she en-
counters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05

The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.2652

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as de-
fined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

— Disputes Procedures
— Occupational Health and Safety Procedures
— Demarcation Procedures
— First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

PLASTERWISE PLASTERING/BLPPU
COLLECTIVE AGREEMENT 2000.

No. AG 99 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers

and

Formgrow Pty Ltd t/a Plasterwise Plastering
Contractors.

AG 99 of 2000.

Plasterwise Plastering/
BLPPU Collective Agreement 2000.

COMMISSIONER S J KENNER.

19 May 2000.

Order.
HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
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consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

(1) THAT the Plasterwise Plastering/BLPPU Collective
Agreement 2000 filed in the Commission on 30
March 2000 in the terms of the following schedule
be and is hereby registered as an industrial agree-
ment.

(2) That the Plasterwise Plastering Contractors Indus-
trial Agreement No. AG 244 of 1995 and the
Plasterwise Industrial Agreement No. AG 289 of
1997 be and are hereby cancelled.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This agreement shall be known as the Plasterwise Plaster-

ing/BLPPU Collective Agreement 2000.

2.—ARRANGEMENT
Clause No.

Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
All In Payments 14
Pyramid Sub-Contracting 15
Dispute Settlement Procedure 16
Safety Dispute Resolution 17
Training and Related Matters 18
Drug & Alcohol, Safety & Rehabilitation

Program 19
Clothing & Safety Footwear 20
Income Protection 21
Accident Pay 22
Union Membership 23
Y2K 24
Signatories to the Agreement 25
Appendix A—Drug & Alcohol, Safety and

Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Formgrow Pty Ltd

trading as Plasterwise Plastering Contractors (hereinafter re-
ferred to as “the company”), and the Western Australian
Builders’ Labourers, Painters and Plasterers Union of Work-
ers (hereinafter referred to as “the union”) and all employees
of the company eligible to be members of the union.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work.

This agreement shall apply in Western Australia only. There
are approximately 10 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after November 1st 1999 and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES
OF PAY

1. All employees working under this agreement shall be paid
according to the wage rates set out below.

2. Wage Rates (per hour at ordinary time)
Previous 1st November 1st November 1st November

EBA Rate  1999 2000  2001
Hourly Rate Hourly Rate Hourly Rate Hourly Rate

$ $ $ $

Plaster, Fixer 17.82 18.71 19.65 20.63
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15
Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67

3. In addition to the rates prescribed by 7(2) above, an al-
lowance of $1.00 per hour all purpose shall apply to all projects
where the union’s commercial construction agreement applies
formally or informally. This allowance will be in lieu of the
Structural Frame Allowance outlined in Appendix B.

4. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

5. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

6. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase the contributions on behalf of

each employee into the Western Australian Construction In-
dustry Redundancy Fund to the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
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agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall

maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2.  It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4 If still not resolved the delegate shall refer the matter to an
appropriate official of the union, who shall discuss the matter
with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.
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17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

19.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair wear

and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during the

period 1 April to 31 October. (One issued per year)
2. The Company will also make available to each employee,

when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

21.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties

22.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

23.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Union.

24.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001

25.—SIGNATORIES
BLPPU ........... (Sgd.) ..........

Date: 27/3/00

The Company: ........... (Sgd.) ..........
Date: 24/3/00

STUART ROBERTSON
Company Signed on behalf of
Seal Plasterwise Plastering

APPENDIX A—DRUG AND ALCOHOL, SAFETY
AND REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.
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2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.

b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

c) There will be no payment of lost time to a person unable
to work in a safe manner.

d) If this happens 3 times the worker shall be given a writ-
ten warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be trans-
ferred/dismissed the next time he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay

while attending treatment.
4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85

Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value  Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05
The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as
defined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean the
value of all tendered work which falls under the scope of the
principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
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for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

– Disputes Procedures

– Occupational Health and Safety Procedures

– Demarcation Procedures

– First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10.  Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance

In return to increase productivity and/or timely completion
of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance

It is agreed that a structural frame allowance of $1.00 per
hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen

It is agreed that canteen accommodation shall be provided
where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse

It is agree that a qualified nurse shall be engages where the
forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices

The rates prescribed in this agreement shall apply to all ap-
prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s

wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being—

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

RAMA CONCRETE/BLPPU AND THE CMETU
COLLECTIVE AGREEMENT 2000.

AG 109 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers & Other

and

Merivale Pty Ltd trading as Rama Concrete

AG 109 of 2000.

Rama Concrete/
BLPPU and the CMETU Collective Agreement 2000.

COMMISSIONER S J KENNER.

19 May 2000.

Order.
HAVING heard Mr N Hodgson on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

(1) THAT the Rama Concrete/BLPPU and the CMETU
Collective Agreement 2000 filed in the Commission
on 12 April 2000 in the terms of the following sched-
ule be and is hereby registered as an industrial
agreement.

(2) THAT the Rama Concrete Industrial Agreement No
AG 68 of 1999 be and is hereby cancelled.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This agreement shall be known as the Rama Concrete/

BLPPU and the CMETU Collective Agreement 2000.

2.—ARRANGEMENT
Clause No.
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Period of Operation 6
Classification Structures & Rates of Pay 7
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Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
All In Payments 14
Pyramid Sub-Contracting 15
Dispute Settlement Procedure 16
Safety Dispute Resolution 17
Amenities 18
Training and Related Matters 19
Drug & Alcohol, Safety & Rehabilitation

Program 20
Clothing & Safety Footwear 21
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Income Protection 22
Accident Pay 23
Union Membership 24
Y2K 25
Signatories to the Agreement 26
Appendix A—Drug & Alcohol, Safety and Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Merivale Pty Ltd trad-

ing as Rama Concrete (hereinafter referred to as “the
company”), the Western Australian Builders’ Labourers, Paint-
ers and Plasterers Union of Workers and the Construction
Mining Energy Timberyards Sawmills and Woodworkers
Union of Australia – WA Branch (hereinafter referred to as
“the unions”) and all employees of the company eligible to be
members of the unions.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work.

This agreement shall apply in Western Australia only. There
are approximately 3 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after November 1st 1999 and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previous 1 November 1 November 1 November
EBA Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67
Plaster, Fixer 17.82 18.71 19.65 20.63
Painter, Glazier 17.42 18.29 19.20 20.16
Signwriter 17.80 18.69 19.62 20.63
Carpenter/Roofer 17.93 18.85 19.79 20.78
Bricklayer 17.75 18.63 19.61 20.59
Refractory Bricklayer 20.38 21.40 22.47 25.59
Stonemason 17.93 18.82 19.76 20.75
Rooftiler 17.62 18.50 19.43 20.40
Marker/Setter Out 18.46 19.38 20.35 21.37
Special Class T 18.69 19.62 20.61 21.64

APPRENTICE RATES
Previous 1 November 1 November 1 November

EBA Rate 1999 2000 2001
Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Plasterer, Fixer
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15
Painter. Glazier
Year 1 (.5/3/5) 7.32 7.68 8.06 8.47
Year 2 (1/3), (1.5/3.5) 9.58 10.06 10.56 11.09
Year 3 (2/3), (2.5/3.5) 13.06 13.72 14.40 15.12
Year 4 (3/3), (3.5/3.5) 15.33 16.10 16.90 17.74

Previous 1 November 1 November 1 November
EBA Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Signwriter
Year 1 (.5/3.5) 7.48 7.85 8.24 8.66
Year 2 (1/3, 1.5/3.5) 9.78 10.28 10.79 11.35
Year 3 (2/3. 2.5/3.5) 13.35 14.02 14.72 15.47
Year 4 (3/3, 3/5/3.5) 15.66 16.45 17.27 18.15
Carpenter/Roofer
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Bricklayer
Year 1 7.46 7.82 8.24 8.65
Year 2 (1/3) 9.76 10.25 10.79 11.32
Year 3 (2/3) 13.31 13.97 14.71 15.44
Year 4 (3/3) 15.62 16.39 17.26 18.12
Stonemason
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Rooftiler
6 months 10.04 10.54 11.07 11.62
2nd 6 months 11.04 11.59 12.17 12.78
Year 2 12.90 13.55 14.23 14.94
Year 3 15.14 15.90 16.70 17.54

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase the contributions on behalf of

each employee into the Western Australian Construction In-
dustry Redundancy Fund by the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
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will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new
collective agreement to succeed this agreement at least 3
months before the nominal expiry date. The parties intend to
conclude these negotiations prior to the nominal expiry date.
These negotiations shall be conducted on a collective basis
between all of the parties with the negotiated outcome being
subject to approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2.  It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

� referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

� referred to a disputes board for determination; or
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� referred to a private arbitrator agreed to between the
parties, for determination.

8. This dispute settlement procedure does not apply to health
and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.

2. In all instances, the following procedure shall be ob-
served—

3. A uniformly high standard of amenities and facilities such
as ablution blocks, change rooms, crib sheds, etc. shall be
provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.

5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when cal-
culating floor space.

7.  Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.

10. Where less than 20 persons are employed on site, Regu-
lation 3.20 – Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed wash-
able laminated or vinyl surface, and seating for the taking of
meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16. A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.

25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in re-

spect to all employees—
Employees Toilets Urinals
1—5 1 Nil
6—10 1 1
11—20 2 2
21—35 3 4
36—50 4 6
51—75 5 7
76—100 6 8
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NB. For each additional 20 persons or part thereof up to
200 persons or part thereof up to 200 persons, one additional
urinal and one additional toilet is required. For each addi-
tional 35 persons or part thereof in excess of 200 persons, one
additional urinal and one additional toilet is required. If a slab
urinal is provided, each 600mm shall be regarded as one uri-
nal.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties.

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

� 31 December 1999
� 28 February 2000
� 31 December 2000
� 28 February 2001

 26.—SIGNATORIES
BLPPU
............................................................
Date: 11/4/2000

CMETU
............................................................
Date: 11/4/2000

The Company:
............................................................
SIGNATURE
............................................................
Date: 26/3/2000
 Company

Seal
DAVID STOJANOVIC
PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.

b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

c) There will be no payment of lost time to a person unable
to work in a safe manner.

d) If this happens 3 times the worker shall be given a writ-
ten warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be trans-
ferred/dismissed the next time he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay

while attending treatment.
4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
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b) Provide access at an agreed time and venue for a
representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05
The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as
defined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30

Project Contractual Value Site Allowance
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

— Disputes Procedures
— Occupational Health and Safety Procedures
— Demarcation Procedures
— First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.
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13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

REEVES STEEL FABRICATION/BLPPU AND THE
CMETU COLLECTIVE AGREEMENT 2000.

No. AG 113 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers & Other

and

Reeves Steel Fabricators Pty Ltd.

AG 113 of 2000.

Reeves Steel Fabrication/
BLPPU and the CMETU Collective Agreement 2000.

COMMISSIONER S J KENNER.

19 May 2000.

Order.
HAVING heard Mr N Hodgson on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Reeves Steel Fabrication/BLPPU and the
CMETU Collective Agreement 2000 filed in the
Commission on 14 April 2000 in the terms of the follow-
ing schedule be and is hereby registered as an industrial
agreement.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This agreement shall be known as the Reeves Steel Fabrica-

tion/BLPPU and the CMETU Collective Agreement 2000.

2.—ARRANGEMENT
Clause No.

Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
All In Payments 14
Pyramid Sub-Contracting 15
Dispute Settlement Procedure 16
Safety Dispute Resolution 17
Amenities 18
Training and Related Matters 19
Drug & Alcohol, Safety & Rehabilitation

Program 20
Clothing & Safety Footwear 21
Income Protection 22
Accident Pay 23
Union Membership 24
Y2K 25
Signatories to the Agreement 26
Appendix A—Drug & Alcohol, Safety and

Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Reeves Steel Fabrica-

tion Pty Ltd (hereinafter referred to as “the company”), the
Western Australian Builders’ Labourers, Painters and Plaster-
ers Union of Workers and the Construction Mining Energy
Timberyards Sawmills and Woodworkers Union of Australia
– WA Branch (hereinafter referred to as “the unions”) and all
employees of the company eligible to be members of the un-
ions.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition of buildings or
other structures of any kind whatsoever on work where the
principal contractor has an informal or formal agreement with
the Unions, or where the principal contract value is greater
than $6 million.

This agreement shall also apply when employed by a sub-
contractor who has an agreement or understanding with the
unions.

This agreement shall apply in Western Australia only. There
is approximately one (1) employee covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

 2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after November 1st 1999 and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
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2. Wage Rates (per hour at ordinary time)
Previous 1st November 1st November 1st November

EBA Rate  1999 2000  2001
Hourly Rate Hourly Rate Hourly Rate Hourly Rate

$ $ $ $

Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67
Tradespersons 18.74 19.68 20.66 21.69

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase the contributions on behalf of

each employee into the Western Australian Construction In-
dustry Redundancy Fund by the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

(e) Employees shall have the option of converting to a
cash payment sick leave entitlements over 5 days.
Payment shall be made on the last pay period prior
to the Christmas closedown.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.
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15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
 2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.

2. In all instances, the following procedure shall be observed—
3. A uniformly high standard of amenities and facilities such

as ablution blocks, change rooms, crib sheds, etc. shall be
provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.

5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when cal-
culating floor space.

7.  Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.

10. Where less than 20 persons are employed on site, Regu-
lation 3.20 – Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.
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13. In the messing facilities, sufficient tables with fixed
washable laminated or vinyl surface, and seating for the tak-
ing of meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16. A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.

25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in re-

spect to all employees—
Employees Toilets Urinals
1-5 1 Nil
6-10 1 1
11-20 2 2
21-35 3 4
36-50 4 6
51-75 5 7
75-100 6 8

NB. For each additional 20 persons or part thereof up to
200 persons or part thereof up to 200 persons, one additional
urinal and one additional toilet is required. For each addi-
tional 35 persons or part thereof in excess of 200 persons, one
additional urinal and one additional toilet is required. If a slab
urinal is provided, each 600mm shall be regarded as one uri-
nal.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1
November 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

4. In addition to the payments under 19(1) a payment to the
Training Fund shall be made on 1st April, 1st July, 1st October
and 1st January of each year to cover additional workers. The
payment each quarter shall be $150.00.

5. Workers paid for under 19(4) shall negotiate with the
Union on any additional course payments.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair wear

and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during the

period 1 April to 31 October. (One issued per year)
2. The Company will also make available to each employee,

when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties.

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001
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26.—SIGNATORIES
BLPPU ........... (Sgd.) ..........

Date: 13/4/00
CMETU ........... (Sgd.) ..........

Date: 13/4/00

The Company: ........... (Sgd.) ..........
Date: 14/4/00

LAURENCE JOHN REEVES
Company
Seal

APPENDIX A—DRUG AND ALCOHOL, SAFETY
AND REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.

b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

c) There will be no payment of lost time to a person unable
to work in a safe manner.

d) If this happens 3 times the worker shall be given a writ-
ten warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be trans-
ferred/dismissed the next time he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay

while attending treatment.
4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value  Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05
The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as
defined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will
be deemed to fall in one region and the other side of the
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boundary road will be deemed to fall in the other region. For
example, the eastern side of Havelock Street will be in the
“CBD” and the western side of Havelock Street shall be in
“West Perth”.

“Project Contractual Value”—shall be deemed to mean the
value of all tendered work which falls under the scope of the
principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

– Disputes Procedures
– Occupational Health and Safety Procedures
– Demarcation Procedures
– First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to
discuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse

shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

REGUERO CONTRACTING/BLPPU AND THE
CMETU COLLECTIVE AGREEMENT 2000.

No. AG 94 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers & Other

and

Reguero Contracting Pty Ltd.

AG 94 of 2000.

Reguero Contracting/
BLPPU and the CMETU Collective Agreement 2000.

COMMISSIONER S J KENNER.

19 May 2000.

Order.
HAVING heard Ms L Dowden on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Reguero Contracting/BLPPU and the
CMETU Collective Agreement 2000 filed in the Com-
mission on 22 March 2000 in the terms of the following
schedule be and is hereby registered as an industrial agree-
ment.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This agreement shall be known as the Reguero Contracting/

BLPPU and the CMETU Collective Agreement 2000.

2.—ARRANGEMENT
CLAUSE NO.

Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
All In Payments 14
Pyramid Sub-Contracting 15
Dispute Settlement Procedure 16
Safety Dispute Resolution 17
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CLAUSE NO.
Amenities 18
Training and Related Matters 19
Drug & Alcohol, Safety & Rehabilitation

Program 20
Clothing & Safety Footwear 21
Income Protection 22
Accident Pay 23
Union Membership 24
Y2K 25
Signatories to the Agreement 26
Appendix A—Drug & Alcohol, Safety and Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Reguero Contracting

Pty Ltd (hereinafter referred to as “the company”), the West-
ern Australian Builders’ Labourers, Painters and Plasterers
Union of Workers and the Construction Mining Energy Tim-
beryards Sawmills and Woodworkers Union of Australia—WA
Branch (hereinafter referred to as “the unions”) and all em-
ployees of the company eligible to be members of the unions.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work.

This agreement shall apply in Western Australia only. There
are approximately 3 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after November 1st 1999 and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previous 1 November 1 November 1 November
EBA Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67
Plaster, Fixer 17.82 18.71 19.65 20.63
Painter, Glazier 17.42 18.29 19.20 20.16
Signwriter 17.80 18.69 19.62 20.63
Carpenter/Roofer 17.93 18.85 19.79 20.78
Bricklayer 17.75 18.63 19.61 20.59
Refractory Bricklayer 20.38 21.40 22.47 25.59
Stonemason 17.93 18.82 19.76 20.75
Rooftiler 17.62 18.50 19.43 20.40
Marker/Setter Out 18.46 19.38 20.35 21.37
Special Class T 18.69 19.62 20.61 21.64

APPRENTICE RATES
Previous 1 November 1 November 1 November

EBA Rate 1999 2000 2001
Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Plasterer, Fixer
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15

Previous 1 November 1 November 1 November
EBA Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Painter. Glazier
Year 1 (.5/3/5) 7.32 7.68 8.06 8.47
Year 2 (1/3), (1.5/3.5) 9.58 10.06 10.56 11.09
Year 3 (2/3), (2.5/3.5) 13.06 13.72 14.40 15.12
Year 4 (3/3), (3.5/3.5) 15.33 16.10 16.90 17.74
Signwriter
Year 1 (.5/3.5) 7.48 7.85 8.24 8.66
Year 2 (1/3, 1.5/3.5) 9.78 10.28 10.79 11.35
Year 3 (2/3. 2.5/3.5) 13.35 14.02 14.72 15.47
Year 4 (3/3, 3/5/3.5) 15.66 16.45 17.27 18.15
Carpenter/Roofer
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Bricklayer
Year 1 7.46 7.82 8.24 8.65
Year 2 (1/3) 9.76 10.25 10.79 11.32
Year 3 (2/3) 13.31 13.97 14.71 15.44
Year 4 (3/3) 15.62 16.39 17.26 18.12
Stonemason
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Rooftiler
6 months 10.04 10.54 11.07 11.62
2nd 6 months 11.04 11.59 12.17 12.78
Year 2 12.90 13.55 14.23 14.94
Year 3 15.14 15.90 16.70 17.54

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
In addition to the current payment, the company shall

increase the contributions on behalf of each employee into
the Western Australian Construction Industry Redundancy
Fund by the following sums on a weekly basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
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employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this

caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will be discouraged. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 267180 W.A.I.G.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.

2. In all instances, the following procedure shall be ob-
served—

3. A uniformly high standard of amenities and facilities such
as ablution blocks, change rooms, crib sheds, etc. shall be
provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.

5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,

other than tables and chairs, shall not be included when cal-
culating floor space.

7. Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.

10. Where less than 20 persons are employed on site, Regu-
lation 3.20 – Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed
washable laminated or vinyl surface, and seating for the tak-
ing of meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16. A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.

25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in re-

spect to all employees—
Employees Toilets Urinals
1—5 1 Nil
6—10 1 1
11—20 2 2
21—35 3 4
36—50 4 6
51—75 5 7
76—100 6 8
NB. For each additional 20 persons or part thereof up to 200

persons or part thereof up to 200 persons, one additional urinal
and one additional toilet is required. For each additional 35 per-
sons or part thereof in excess of 200 persons, one additional urinal
and one additional toilet is required. If a slab urinal is provided,
each 600mm shall be regarded as one urinal.
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19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties.

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001

26.—SIGNATORIES
BLPPU
............................................................
Date: 21/3/2000

CMETU
............................................................
Date: 21/3/2000

The Company:
............................................................
SIGNATURE
............................................................
Date: 14/3/2000
 Company

Seal
............................................................
PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.

b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

c) There will be no payment of lost time to a person unable
to work in a safe manner.

d) If this happens 3 times the worker shall be given a writ-
ten warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be trans-
ferred/dismissed the next time he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay while

attending treatment.
4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.
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c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value  Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05
The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as
defined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to
Nile Street running into Wittenoom Street, Hill Street to
Royal Street, Royal Street to Lord Street, Lord Street to
Newcastle Street, along Newcastle Street to the Freeway,
the Freeway South to the Perth-Fremantle railway line,
along the Perth-Fremantle railway line to Dyer Street,
Dyer Street through to Havelock Street, Havelock Street
to Kings Park Road, Kings Park Road to Fraser Avenue,
Fraser Avenue projected through to the Swan River.
“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle
railway line back to Thomas Street.
Boundary roads: If a road borders between two regions
in which site allowances are to be paid as per this agree-
ment, the parties confirm that one side of such a boundary
road will be deemed to fall in one region and the other
side of the boundary road will be deemed to fall in the
other region. For example, the eastern side of Havelock
Street will be in the “CBD” and the western side of
Havelock Street shall be in “West Perth”.
“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope
of the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

—Disputes Procedures
—Occupational Health and Safety Procedures
—Demarcation Procedures
—First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all parties
and will continue to apply for the life of the particular project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance All Civic Projects Paid as
Agreement

In return to increase productivity and/or timely completion
of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.
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14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

RIC’S PAINTING SERVICE/BLPPU AND THE
CMETU COLLECTIVE AGREEMENT 2000.

No. AG 115 of 2000.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers & Other

and

RIC Painting Pty Ltd t/a
RIC Painting Services.

AG 115 of 2000.

RIC’s Painting Service/
BLPPU and the CMETU Collective Agreement 2000.

COMMISSIONER S J KENNER.

19 May 2000.

Order.
HAVING heard Mr N Hodgson on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

(1) THAT the Ric’s Painting Service/BLPPU and the
CMETU Collective Agreement 2000 filed in the
Commission on 17 April 2000 in the terms of the
following schedule be and is hereby registered as an
industrial agreement.

(2) THAT the RIC Painting Services Industrial Agree-
ment No. AG 270 of 1998 be and is hereby cancelled.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

1.—TITLE
This agreement shall be known as the Ric’s Painting Serv-

ice/BLPPU and the CMETU Collective Agreement 2000.

2.—ARRANGEMENT
CLAUSE NO.

Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
All In Payments 14
Pyramid Sub-Contracting 15
Dispute Settlement Procedure 16
Safety Dispute Resolution 17
Amenities 18
Training and Related Matters 19
Drug & Alcohol, Safety & Rehabilitation

Program 20
Clothing & Safety Footwear 21
Income Protection 22
Accident Pay 23
Union Membership 24
Y2K 25
Signatories to the Agreement 26
Appendix A—Drug & Alcohol, Safety and Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on RIC Painting Pty Ltd

trading as RIC Painting Services (hereinafter referred to as
“the company”), the Western Australian Builders’ Labourers,
Painters and Plasterers Union of Workers and the Construc-
tion Mining Energy Timberyards Sawmills and Woodworkers
Union of Australia—WA Branch (hereinafter referred to as
“the unions”) and all employees of the company eligible to be
members of the unions.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition of buildings or
other structures of any kind whatsoever, where the principal
contractor has a commercial construction agreement or simi-
lar understanding with the union, or on all projects where the
principal contract is $6 million or more.

This agreement shall apply in Western Australia only. There
are approximately 3 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after November 1st 1999 and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
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2. Wage Rates (per hour at ordinary time)
Previous 1 November 1 November 1 November

EBA Rate 1999 2000 2001
Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67
Plaster, Fixer 17.82 18.71 19.65 20.63
Painter, Glazier 17.42 18.29 19.20 20.16
Signwriter 17.80 18.69 19.62 20.63
Carpenter/Roofer 17.93 18.85 19.79 20.78
Bricklayer 17.75 18.63 19.61 20.59
Refractory Bricklayer 20.38 21.40 22.47 25.59
Stonemason 17.93 18.82 19.76 20.75
Rooftiler 17.62 18.50 19.43 20.40
Marker/Setter Out 18.46 19.38 20.35 21.37
Special Class T 18.69 19.62 20.61 21.64

APPRENTICE RATES
Previous 1 November 1 November 1 November

EBA Rate 1999 2000 2001
Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Plasterer, Fixer
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15
Painter. Glazier
Year 1 (.5/3/5) 7.32 7.68 8.06 8.47
Year 2 (1/3), (1.5/3.5) 9.58 10.06 10.56 11.09
Year 3 (2/3), (2.5/3.5) 13.06 13.72 14.40 15.12
Year 4 (3/3), (3.5/3.5) 15.33 16.10 16.90 17.74
Signwriter
Year 1 (.5/3.5) 7.48 7.85 8.24 8.66
Year 2 (1/3, 1.5/3.5) 9.78 10.28 10.79 11.35
Year 3 (2/3. 2.5/3.5) 13.35 14.02 14.72 15.47
Year 4 (3/3, 3/5/3.5) 15.66 16.45 17.27 18.15
Carpenter/Roofer
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Bricklayer
Year 1 7.46 7.82 8.24 8.65
Year 2 (1/3) 9.76 10.25 10.79 11.32
Year 3 (2/3) 13.31 13.97 14.71 15.44
Year 4 (3/3) 15.62 16.39 17.26 18.12
Stonemason
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Rooftiler
6 months 10.04 10.54 11.07 11.62
2nd 6 months 11.04 11.59 12.17 12.78
Year 2 12.90 13.55 14.23 14.94
Year 3 15.14 15.90 16.70 17.54

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase the contributions on behalf of

each employee into the Western Australian Construction
Industry Redundancy Fund by the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordi-
nary hours of work including tool allowance, industry
allowance, trade allowances, shift loading, special rates, quali-
fication allowances (eg. first aid, laser safety officer),
multi-storey allowance, site allowance, asbestos eradication
allowance, leading hand allowances, in charge of plant al-
lowance and supervisory allowances where applicable. The
term includes any regular over-award pay as well as casual
rates received and any additional rates and allowances paid
for work undertaken during ordinary hours of work, includ-
ing fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.
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11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
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being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.

2. In all instances, the following procedure shall be observed—
3. A uniformly high standard of amenities and facilities such

as ablution blocks, change rooms, crib sheds, etc. shall be
provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.

5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when cal-
culating floor space.

7. Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.

10. Where less than 20 persons are employed on site, Regu-
lation 3.20 – Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed
washable laminated or vinyl surface, and seating for the tak-
ing of meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16. A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.

25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in re-

spect to all employees—
Employees Toilets Urinals
1—5 1 Nil
6—10 1 1
11—20 2 2
21—35 3 4
36—50 4 6
51—75 5 7
76—100 6 8
NB. For each additional 20 persons or part thereof up to

200 persons or part thereof up to 200 persons, one additional
urinal and one additional toilet is required. For each addi-
tional 35 persons or part thereof in excess of 200 persons, one
additional urinal and one additional toilet is required. If a slab
urinal is provided, each 600mm shall be regarded as one uri-
nal.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The employer will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
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(c) 1 bluey jacket for each employee employed during the
period 1 April to 31 October. (One issued per year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties.

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapacity
of the employee arising from any one injury for a total of 39
weeks whether the incapacity is in one continuous period or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001

26.—SIGNATORIES
BLPPU
............................................................
Date: 13/4/2000

CMETU
............................................................
Date: 13/4/2000

The Company:
............................................................
SIGNATURE
............................................................
Date: 11/4/2000
 Company

Seal
............................................................
PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.

b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

c) There will be no payment of lost time to a person unable
to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability of treat-
ment/counselling. If the worker refuses help he/she may be
transferred/dismissed the next time he/she is dangerously
affected.

e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay while

attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to
be paid at a flat rate per hour for all hours worked to com-
pensate for all special factors/disabilities on the project and
in lieu of all award special rates, with the exception of rates
relating to the lifting of heavy blocks, cleaning down brick-
work and the use of explosive powered tools which will be
payable to an employee when he/she encounters that par-
ticular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45
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4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value  Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17m to $4.55m $1.80
Over $4.55m $2.05
The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as
defined)
Project Contractual Value Site Allowance
Up to $1m NIL
Above $1m to $2.17m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to
Nile Street running into Wittenoom Street, Hill Street to
Royal Street, Royal Street to Lord Street, Lord Street to
Newcastle Street, along Newcastle Street to the Freeway,
the Freeway South to the Perth-Fremantle railway line,
along the Perth-Fremantle railway line to Dyer Street,
Dyer Street through to Havelock Street, Havelock Street
to Kings Park Road, Kings Park Road to Fraser Avenue,
Fraser Avenue projected through to the Swan River.
“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle
railway line back to Thomas Street.
Boundary roads: If a road borders between two regions
in which site allowances are to be paid as per this agree-
ment, the parties confirm that one side of such a boundary
road will be deemed to fall in one region and the other
side of the boundary road will be deemed to fall in the
other region. For example, the eastern side of Havelock
Street will be in the “CBD” and the western side of
Havelock Street shall be in “West Perth”.
“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope
of the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor

and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

—Disputes Procedures
—Occupational Health and Safety Procedures
—Demarcation Procedures
—First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%
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PUBLIC SERVICE ARBITRATOR—
Awards/Agreements—

Variation of—
GOVERNMENT OFFICERS SALARIES,

ALLOWANCES AND CONDITIONS AWARD 1989.
 No. PSA A3 of 1989.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of
Western Australia (Incorporated)

and
Albany Port Authority & Others.

 No. P8 of 1999.

PUBLIC SERVICE ARBITRATOR.
COMMISSIONER J F GREGOR.

23 May 2000.
Order.

HAVING heard Mr E Rea and with him Mr M Simms on
behalf of the applicant and Mr B Kirwan and later Ms Howard
on behalf of the respondents, the Commission pursuant to the
powers vested in it by the Industrial Relations Act 1979, hereby
orders—

THAT the Government Officers Salaries, Allowances
and Conditions Award 1989 be varied in accordance with
the following Schedule and such variation shall have ef-
fect on and from 16 May 2000.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

Schedule.

1. Schedule F. Clause 30.—Camping Allowance : Delete
this schedule and insert in lieu thereof the following—

SCHEDULE F

CLAUSE 30.—CAMPING ALLOWANCE
South of 26o South Latitude

Item Rate
Per Day

1. Permanent Camp Cook provided by the 28.20
Department

2. Permanent Camp No cook provided by the 37.60
Department

3. Other Camping Cook provided by the 47.00
Department

4. Other Camping No cook provided 56.35

North of 26o South Latitude
Item Rate

Per Day

1. Permanent Camp Cook provided by the 30.30
Department

2. Permanent Camp No cook provided by the 39.70
Department

3. Other Camping Cook provided by the 49.10
Department

4. Other Camping No cook provided 58.50

2. Schedule J Travelling, Transfer and Relieving Allowance:
Delete this schedule and insert in lieu thereof the following—

SCHEDULE J
TRAVELLING, TRANSFER AND RELIEVING ALLOWANCE

COLUMN A COLUMN B COLUMN C
ITEM PARTICULARS DAILY RATE DAILY RATE DAILY RATE OFFICERS

OFFICERS WITH WITHOUT
DEPENDENTS DEPENDENTS

RELIEVING RELIEVING
ALLOWANCE FOR ALLOWANCE FOR

PERIOD IN EXCESS PERIOD IN EXCESS
OF 42 DAYS (CLAUSE  OF 42 DAYS

39 (1)(b) (ii))  (CLAUSE 39 (1)(b) (ii))
TRANSFER

ALLOWANCE FOR
PERIOD IN EXCESS

OF PRESCRIBED
PERIOD (CLAUSE 42(2))

ALLOWANCE TO MEET INCIDENTAL EXPENSES
$ $ $

(1) WA—South of 26o

South Latitude 9.30
(2) WA—North of 26o

South Latitude 11.55
(3) Interstate 11.55

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL
$ $ $

(4) WA—Metropolitan
Hotel or Motel 179.55 89.75 59.80

(5) Locality South of 26o

South Latitude 133.35 66.70 44.40
(6) Locality North of 26o

South Latitude
Broome 202.30 101.15 67.35
Carnarvon 160.70 80.35 53.50
Dampier 164.05 82.00 54.65
Derby 164.30 82.15 54.70
Exmouth 167.80 83.90 55.85
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COLUMN A COLUMN B COLUMN C
ITEM PARTICULARS DAILY RATE DAILY RATE DAILY RATE OFFICERS

OFFICERS WITH WITHOUT
DEPENDENTS DEPENDENTS

RELIEVING RELIEVING
ALLOWANCE FOR ALLOWANCE FOR

PERIOD IN EXCESS PERIOD IN EXCESS
OF 42 DAYS (CLAUSE  OF 42 DAYS

39 (1)(b) (ii))  (CLAUSE 39 (1)(b) (ii))
TRANSFER

ALLOWANCE FOR
PERIOD IN EXCESS

OF PRESCRIBED
PERIOD (CLAUSE 42(2))

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL—continued
$ $ $

Fitzroy Crossing 218.05 109.00 72.60
Gascoyne Junction 119.55 59.75 39.80
Halls Creek 209.70 104.85 69.85
Karratha 245.55 122.75 81.75
Kununurra 179.55 89.75 59.80
Marble Bar 138.05 69.00 45.95
Newman 216.05 108.00 71.95
Nullagine 111.70 55.85 37.20
Onslow 150.05 75.05 49.95
Pannawonica 153.20 76.60 51.00
Paraburdoo 209.55 104.75 69.80
Port Hedland 213.15 106.60 71.00
Roebourne 123.75 61.90 41.20
Sandfire 104.55 52.25 34.80
Shark Bay 146.55 73.25 48.80
Tom Price 176.05 88.00 58.60
Turkey Creek 113.20 56.60 37.70
Wickham 145.05 72.55 48.30
Wyndham 138.05 69.00 45.95

(7) Interstate—Capital City
Sydney 202.40 101.20 67.40
Melbourne 195.40 97.70 65.05
Other Capitals 165.20 82.60 55.00

(8) Interstate—Other
than Capital City 133.35 66.70 44.40

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL
(9) WA—South of 26o South Latitude 65.85
(10) WA—North of 26o South Latitude 70.05
(11) Interstate 70.05

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE
ACCOMODATION ONLY IS PROVIDED
(12) WA—South of 26o South Latitude:

Breakfast 11.95
Lunch 18.70
Dinner 25.90

(13) WA—North of 26o South Latitude
Breakfast 13.05
Lunch 19.15
Dinner 26.30

(14) Interstate
Breakfast 13.05
Lunch 19.15
Dinner 26.30

DEDUCTION FOR NORMAL LIVING EXPENSES
(15) Each Adult 18.35
(16) Each Child 3.15

MIDDAY MEAL
(17) Rate per meal 4.45
(18) Maximum reimbursement per pay period. 22.25
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PUBLIC SERVICE AWARD 1992.
 No. PSA A4 of 1989.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of
Western Australia (Incorporated)

and

Commissioner, Aboriginal Affairs & Others

 No. P7 of 1999.

PUBLIC SERVICE ARBITRATOR
COMMISSIONER J F GREGOR.

23 May 2000.

Order.

HAVING heard Mr E Rea and with him Mr M Simms on
behalf of the applicant and Mr B Kirwan and later Ms Howard
on behalf of the respondents, the Commission pursuant to the
powers vested in it by the Industrial Relations Act 1979, hereby
orders—

THAT the Public Service Award 1992 be varied in ac-
cordance with the following Schedule and such variation
shall have effect on and from 16 May 2000

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

SCHEDULE.
1. Schedule C.—Camping Allowance: Delete this schedule

and insert in lieu thereof the following—

SCHEDULE C—CAMPING ALLOWANCE
South of 26o South Latitude
Item Rate

Per Day

1. Permanent Camp Cook provided by the 28.20
Department

2. Permanent Camp No cook provided by the 37.60
Department

3. Other Camping Cook provided by the 47.00
Department

4. Other Camping No cook provided 56.35

North of 26o South Latitude

Item Rate
Per Day

1. Permanent Camp Cook provided by the 30.30
Department

2. Permanent Camp No cook provided by the 39.70
Department

3. Other Camping Cook provided by the 49.10
Department

4. Other Camping No cook provided 58.50

2. Schedule I—Travelling, Transfer and Relieving Allow-
ance: Delete this schedule and insert in lieu thereof the
following—

SCHEDULE I
TRAVELLING, TRANSFER AND RELIEVING ALLOWANCE

COLUMN A COLUMN B COLUMN C
ITEM PARTICULARS DAILY RATE DAILY RATE DAILY RATE OFFICERS

OFFICERS WITH WITHOUT
DEPENDENTS DEPENDENTS

RELIEVING RELIEVING
ALLOWANCE FOR ALLOWANCE FOR

PERIOD IN EXCESS PERIOD IN EXCESS
OF 42 DAYS (CLAUSE  OF 42 DAYS

38 (2)(b)  (CLAUSE 38 (2)(b))
TRANSFER

ALLOWANCE FOR
PERIOD IN EXCESS

OF PRESCRIBED
PERIOD (CLAUSE 41(3))

ALLOWANCE TO MEET INCIDENTAL EXPENSES
$ $ $

(1) WA—South of 26o

South Latitude 9.30
(2) WA—North of 26o

South Latitude 11.55
(3) Interstate 11.55

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL
$ $ $

(4) WA—Metropolitan
Hotel or Motel 179.55 89.75 59.80

(5) Locality South of 26o

South Latitude 133.35 66.70 44.40
(6) Locality North of 26o

South Latitude
Broome 202.30 101.15 67.35
Carnarvon 160.70 80.35 53.50
Dampier 164.05 82.00 54.65
Derby 164.30 82.15 54.70
Exmouth 167.80 83.90 55.85
Fitzroy Crossing 218.05 109.00 72.60
Gascoyne Junction 119.55 59.75 39.80
Halls Creek 209.70 104.85 69.85
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COLUMN A COLUMN B COLUMN C
ITEM PARTICULARS DAILY RATE DAILY RATE DAILY RATE OFFICERS

OFFICERS WITH WITHOUT
DEPENDENTS DEPENDENTS

RELIEVING RELIEVING
ALLOWANCE FOR ALLOWANCE FOR

PERIOD IN EXCESS PERIOD IN EXCESS
OF 42 DAYS (CLAUSE  OF 42 DAYS

38 (2)(b)  (CLAUSE 38 (2)(b))
TRANSFER

ALLOWANCE FOR
PERIOD IN EXCESS

OF PRESCRIBED
PERIOD (CLAUSE 41(3))

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL—continued
$ $ $

Karratha 245.55 122.75 81.75
Kununurra 179.55 89.75 59.80
Marble Bar 138.05 69.00 45.95
Newman 216.05 108.00 71.95
Nullagine 111.70 55.85 37.20
Onslow 150.05 75.05 49.95
Pannawonica 153.20 76.60 51.00
Paraburdoo 209.55 104.75 69.80
Port Hedland 213.15 106.60 71.00
Roebourne 123.75 61.90 41.20
Sandfire 104.55 52.25 34.80
Shark Bay 146.55 73.25 48.80
Tom Price 176.05 88.00 58.60
Turkey Creek 113.20 56.60 37.70
Wickham 145.05 72.55 48.30
Wyndham 138.05 69.00 45.95

(7) Interstate—Capital City
Sydney 202.40 101.20 67.40
Melbourne 195.40 97.70 65.05
Other Capitals 165.20 82.60 55.00

(8) Interstate—Other
than Capital City 133.35 66.70 44.40

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL
(9) WA—South of 26o South Latitude 65.85
(10) WA—North of 26o South Latitude 70.05
(11) Interstate 70.05

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE
ACCOMODATION ONLY IS PROVIDED
(12) WA—South of 26o South Latitude:

Breakfast 11.95
Lunch 18.70
Dinner 25.90

(13) WA—North of 26o South Latitude
Breakfast 13.05
Lunch 19.15
Dinner 26.30

(14) Interstate
Breakfast 13.05
Lunch 19.15
Dinner 26.30

DEDUCTION FOR NORMAL LIVING EXPENSES  (CLAUSE 41(5)(a))
(15) Each Adult 18.35
(16) Each Child 3.15

MIDDAY MEAL (CLAUSE 42 (11)
(17) Rate per meal 4.45
(18) Maximum reimbursement per pay period. 22.25
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AWARDS/AGREEMENTS—
Variation of—

ELECTRICAL CONTRACTING INDUSTRY AWARD.
No. R22 of 1978.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and

The Electrical Contractors Association of Western Australia
(Union of Employers) and Others.

No. 319 of 1999.

COMMISSIONER S J KENNER.

25 May 2000.

Reasons for Decision.
THE COMMISSIONER: This is an application made pursu-
ant to s 40 of the Industrial Relations Act 1979 (“the Act”) by
the applicant union to vary the Electrical Contracting Indus-
try Award No. R 22 of 1978 (“the Award”). The variation
sought is to delete from the Award the words “named parties”
to, as was specified in the application, align the provisions of
the Award with the current terms of the Act, and also to “up-
date and administratively consolidate” the Award. A further
variation sought as a part of these proposed changes, was the
deletion of the Third Schedule and Fourth Schedule to the
Award and to consolidate two named employers, they being
Skilled Engineering Pty Ltd (“Skilled”) & Drake Industrial
(“Drake”) and the applicant union, into one Named Parties
Schedule to the Award.

Ms Miocevich on behalf of the Electrical Contractors Asso-
ciation (“the Association”) and Mr Cooke on behalf of certain
member companies of the Chamber of Commerce and Indus-
try of WA, (“CCI”) opposed the application. It is fair to say
that the basis of the opposition to the variation to the Award,
was founded upon the respondent’s view that to vary the Award
to include both Skilled and Drake in one Named Parties Sched-
ule with the other named employers, would have the effect of
extending the scope and application of the Award beyond its
present terms.

Mr Halliwell, who appeared with Mr Game on behalf of the
applicant, submitted that the basis of the application was to
give effect to the terms of the Act in particular s 38 of the Act,
by referring to “named parties” to the Award rather than “re-
spondents” as is the present position. Furthermore, in relation
to the consolidation of the schedules to the Award, Mr Halliwell
submitted that the effect of the application was not to expand
the scope clause of the Award but rather, to administratively
consolidate into one schedule, all the named parties to the
Award.

Mr Cooke submitted that the application had the effect of
extending the common rule application of the Award by rea-
son of s 37 of the Act and therefore, as the requirements of s
29A of the Act had not been complied with, the application
should not proceed further or alternatively, should be dis-
missed. Secondly, it was submitted by Mr Cooke that in any
event, the terms of s 38(3) of the Act had application in this
case, as reflected in an earlier decision of the Commission by
George C in Australian Electrical, Electronics, Foundry and
Engineering Union (Western Australian Branch) v The Elec-
trical Contractors Association of Western Australia (Union of
Employers) and Others (1993) 73 WAIG 1302. In this case,
both Skilled and Drake were added as named parties to the
Award, however, in purported reliance upon s 38(3) of the
Act, they were included in a separate schedule.  Ms Miocevich
generally endorsed and adopted Mr Cooke’s submissions in
this regard.

During the hearing of the matter, the respondents made an
application to adjourn the proceedings, on the basis that they
had not been sufficiently appraised of the applicant’s, case
before the commencement of the proceedings. By direction
dated 26 November 1999, the Commission gave leave to the

respondents to file and serve upon the applicant, amended
notices of answer and counter-proposal, particularising their
objections to the applicant’s claim. The applicant was also
directed to file and serve any reply. The respondents did file
amended notices of answer and counter-proposal, setting out
grounds of objection to the application as noted above. Fur-
thermore, the CCI filed a counter-proposal, which had the
effect of largely consenting to the application, save in so far
as the consolidation of the schedules to the Award was con-
cerned. I take this to be an alternative position to complete
objection to the application.

Whilst somewhat late in doing so, the applicant, by letter,
confirmed that having considered the amended notices of an-
swer and counter-proposal filed by the respondents, its position
had not changed.

Having considered the respondent’s application during the
course of the proceedings, I was not persuaded that they were
not generally aware of the basis of the application, however
granted them leave to file supplementary written submissions
if they so wished. The respondents did so and the applicant
replied.

Consideration
By the terms of s 38 of the Act, parties to proceedings be-

fore the Commission in which an award is made, other than
the Council, the CCI, the Mines and Metals Association and
the Minister, are to be listed in the award as named parties. An
amendment to s 38 was made in 1993 by the Industrial Rela-
tions Amendment Act No. 15 of 1993, to insert s 38(1a) to the
effect that any party to proceedings in which an award is made,
other than those noted above, which has not been ordered to
not be a party, is taken to be a named party to the award. This
excludes interveners. The terms of s 38(3) of the Act were
unaffected by this amendment.

The area and scope of the Award is set out in clause 3. Clause
3 provides as follows—

“This award relates to the Electrical Contracting Indus-
try within the State of Western Australia and to all work
done by employees employed in the classification (sic)
shown in the First Schedule—Wages and employed by
the respondent’s in connection with the wiring, contract-
ing, maintenance and the installation and maintenance
of electrical light and power plants, and the installation
of all classes of wiring, repair and maintenance of elec-
tric and electronic installations and equipment including
switchboards and appliances carried out by the respond-
ents as electrical contractors. Provided that the award
shall not apply to the manufacturing section of the busi-
ness of any of the respondents.”

The scope clause of the Award is clearly of the first kind as
considered by Burt J in Western Australian Carpenters and
Joiners, Bricklayers and Stone Workers Industrial Union of
Workers v Terry Glover Pty Ltd (1930) 50 WAIG 704 at 705
(“Donovan’s Case”) in that the industry to which the Award
has application is to be determined by the plain language of
the scope clause, and not the activities undertaken by the named
respondents to the Award: The Electrical Trades Union of
Workers of Australia (Western Australian Branch) Perth v
Signlite Pty Ltd (1989) 69 WAIG 2658. That is, it is unneces-
sary to consider the nature of the businesses of named parties
to the Award, to determine its scope and application. It will
always be a matter of fact in each case, whether the common
object of the employer and employee is directed towards the
industry of electrical contracting, as that is referred to in the
scope clause of the Award.

In my opinion, the addition of named employers to the
Award, however described as “named parties” or “respond-
ents”, does not have any effect on the common rule application
of the Award as determined by s 37 of the Act. For the pur-
poses of the Award, the inclusion of certain named employers
is merely indicative of some employers who may be engaged
in the electrical contracting industry from time to time. As I
have noted, whether at a particular point in time an employer
can be so regarded, is ultimately a question of fact at the ma-
terial time. The mere naming of an employer as a named party
to the Award cannot be determinative of this issue in the case
of the Award. There may be different consequences in the cir-
cumstance where an award is prescribed, for example, to apply
to an industry “as carried on by the respondents”: Burswood



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 268580 W.A.I.G.

Executive Health Centre v the Federated Miscellaneous Work-
ers’ Union of Australia, WA Branch (1992) 72 WAIG 687. In
such a case, the limits of the industry to which the award ap-
plies are to be determined by the activities undertaken by the
named respondents, as at the time the award was made:
Freshwest Corporation Pty Ltd v TWU (1991) 71 WAIG 1746.
That is not the case with the Award.

Therefore, I am not persuaded by the respondents’ argu-
ment that a consequence of the application if granted, would
be to extend the common rule effect of the Award.

To the extent that there was some reliance placed upon the
decision of the Commission in 1993 in AEEFEU, in my view
that decision was with respect, based upon an erroneous view
of both the scope clause of the Award and the relevant statu-
tory provisions. In that case, reliance was placed upon s 38(3)
of the Act to include both Skilled and Drake as named parties
to the Award, by way of separate schedule, “to avoid any con-
fusion or conflict arising from common rule provisions
contained in s 37(1) of the Act” (at 1303). Relevantly, s 38(3)
of the Act provides as follows—

“Where an employer who is added as a named party to
an award under subsection (2) is engaged in an industry
to which it did not previously apply, the variation to the
scope of that award by virtue of that addition shall for
the purposes of s 37(1) be expressly limited to that em-
ployer.”( My emphasis)

In particular, I refer to the words in s 38(3) highlighted. In
my opinion, this provision of the Act can only have work to
do in circumstances where the scope clause of the award un-
der consideration is of the second type as described in
Donovan’s case. That is, it can only have application to a cir-
cumstance where the addition of a named employer to an award
has the effect of extending the scope of the award as a matter
of common rule, because such scope and application is to be
determined by the nature of the businesses undertaken by the
named respondents.

To this extent, the decision in FMWU v Kleenpane Clean-
ing Service and Others (1983) 63 WAIG 1064 referred to by
the respondents, is clearly distinguishable. In that case, s 38(3)
was called in aid by Johnson C because the addition of named
employer respondents had the effect of extending the scope
and application of the award there under consideration.

Both parties spent some time in submissions dealing with
the issue as to whether Skilled and Drake were engaged in the
“labour hire industry”. With respect to the parties, whether
this is so or not, is not to the point in my view. What is rel-
evant is, that from time to time both Skilled and Drake appear
(as accepted by the parties) to be engaged in the electrical
contracting Industry. So much so is self evident from the con-
sent variation to the Award to include both companies as named
parties in 1993, as noted above. Whether those companies
can be described as being engaged in the “labour hire indus-
try” is not material to the issue as to whether they are, from
time to time, engaged in the industry to which the Award ap-
plies. It is trite to observe that an employer may, in any event,
be engaged at any point in time in more than one industry:
Donovan’s Case.

Whilst Mr Cooke submitted that it would be misleading to
a reader of the Award to include both Skilled and Drake in the
one list as named parties as proposed, in my opinion it is more
misleading to differentiate as is presently the case. To main-
tain these two companies in a separate schedule to the Award,
in purported reliance upon s 38(3) of the Act in circumstances
where in my opinion, that provision of the statute has no ap-
plication, is more likely to mislead a reader. For reasons not
clearly stated, those two companies may be considered as ei-
ther not in the industry of electrical contracting or alternatively,
in some way do so differently to any other employer in the
industry. This is clearly not so as whether or not any of the
named parties to the Award are, at any material time, engaged
in the industry, depends upon the application of clause 3—
Area and Scope ie. this involves a fact finding at the particular
time. This applies equally to any other employer who may,
from time to time be engaged in the industry to which the
Award applies.

In any event, as I have noted above, the fact that an em-
ployer is listed in the Award as a named party, is at best only
indicative of employers who may be engaged in the electrical

contracting industry from time to time and is not and cannot
be determinative of the issue. Therefore I see little practical
purpose in maintaining the present distinction between the
second and third schedules to the Award. There is no change
to the status of these two companies, in so far as the applica-
tion of the Award is concerned, by such distinction being
removed. This conclusion also does not bear upon the issue as
to whether any other “labour hire” companies may be bound
by the Award by common rule. As I have said, that depends
on the facts of each case. I also note in passing that clause 40
– Special Exemptions, included in the Award in 1993, de-
scribes both Skilled and Drake as “respondents” to the Award.

As to the issue of substituting the phrase “named parties”
for “respondents” where it appears in the Award, I am not
inclined to grant this aspect of the application. The use of
“named parties” in s 38 of the Act has been a feature of the
Act for many years. The 1993 amendments did not materially
change this situation in my view. The use of the phrase “re-
spondents” has traditionally been for the purposes of
describing those persons who are respondent to proceedings
before the Commission, including those leading to the mak-
ing and variation of an award. The phrase in general delineates
those parties who are employer parties from those who are
organizations of employees under the Act. It is a phrase well
understood and of very long standing both in this Commis-
sion and industrial tribunals throughout the land. It would, in
my view, possibly lead to some confusion to use the terms
inter-changeably.

Having regard to all of these circumstances and the submis-
sions of the parties, I consider that the application should be
granted in part and minutes of proposed order now issue.

APPEARANCES: Mr G Halliwell and Mr W Game ap-
peared on behalf of the applicant.

Mr P Cooke as agent appeared on behalf of Skilled Engi-
neering Limited and Others.

Ms G Miocevich as agent appeared on behalf of the Electri-
cal Contractors Association of Western Australia (Union of
Employers).

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

and

The Electrical Contractors Association of Western Australia
(Union of Employers) and Others.

No. 319 of 1999.

Electrical Contracting Industry Award.

No. R 22 of 1978.

COMMISSIONER S J KENNER.

29 May 2000.

Order.
Having heard Mr G Halliwell and Mr W Game on behalf of
the applicant and Ms G Miocevich as agent on behalf of the
Electrical Contractors Association of Western Australia (Un-
ion of Employers) and Mr P Cooke as agent on behalf of
Skilled Engineering Limited and Others the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the Electrical Contracting Industry Award No.
R 22 of 1978 be varied in accordance with the following
schedule and that such variation shall have effect from
the beginning of the first pay period commencing on or
after 29 May 2000.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

———
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Schedule.
1. Third Schedule—Employers Joined as Parties: Delete this

whole schedule.
2. Second Schedule—Respondents: Delete this schedule and

insert the following in lieu thereof—

SECOND SCHEDULE—RESPONDENTS
The Electrical Contractors’ Association
of Western Australia (Union of Employers)
22 Prowse Street
WEST PERTH WA 6005
Electrical Electronic Group Apprenticeship Scheme Inc.
Unit 11, 17 Foley Street
BALCATTA WA 6021
Dominic Riggio
2 Wandoo Road
KAMBALDA WA 6442
Drake Industrial
218 St. Georges Terrace
PERTH WA 6000
Industrelec
Unit 14/34 Stocker Street
PORT HEDLAND WA 6721
J. & S. Castlehow Electrical Services
25 Minna Street
ALBANY WA 6330
A.B.B. James Watt Pty Ltd
109 Bannister Road
CANNING VALE WA 6155
Jeff Richards Electrical Service
90 Forrest Street
BOULDER WA 6432
Kelmec Services
16 Edney Way
KARRATHA WA 6714
Kilpatrick Green Pty Ltd
16 Ballantyne Road
KEWDALE WA 6105
MacKenzie Electrical Service
9 Norseman Road
ESPERANCE WA 6450
McKernan and Lawer
173 Robinson Street
CARNARVON WA 6701
Manjimup Radio Centre
38 Giblett Street
MANJIMUP WA 6258
O’Donnell Griffin Pty Ltd
37 Hargreaves Street
BELMONT WA 6104
P.L. & V.V. Robinson
104A Davis Street
BOULDER WA 6432
Ralph M. Lee (W.A.) Pty Ltd
23 McCabe Street
NORTH FREMANTLE WA 6159
Skilled Engineering Pty Ltd
65 Burswood Road
VICTORIA PARK WA 6100
Swispec Pty Ltd
13 Rose Street
BUNBURY WA 6230
Wormald Fire Systems
72-80 Belgravia Street
BELMONT WA 6104
Wyndham Electrical Service
Lot 12/47 Kimberley Street
WYNDHAM WA 6740
Federation of Electrical Contractors
10 Scarp View
SWAN VIEW WA 6056
3. Fourth Schedule—Named Parties to the Award: Re-name

this schedule Third Schedule—Named Parties to the Award.

ENGINE DRIVERS’ (BUILDING AND STEEL
CONSTRUCTION) AWARD.

No. 20 of 1973.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Construction, Mining, Energy Timberyards,
Sawmills and Woodworkers Union of Australia,

Western Australian Branch

and

Master Builders’ Association of Western Australia
(Union of Employers) & Others.

No. 347 of 2000.

Engine Drivers’ (Building and Steel Construction) Award.
No. 20 of 1973.

COMMISSIONER S J KENNER.

15 May 2000.

Order.
Having heard Ms J Harrison on behalf of the applicant and
Mr K Richardson as agent on behalf of the Master Builders’
Association of Western Australia (Union of Employers) and
Mr P Cooke as agent on behalf of Transfield WA Pty Ltd and
Others and by consent the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the Engine Drivers’ (Building and Steel Con-
struction) Award No. 20 of 1973 be varied in accordance
with the following Schedule and that such variation shall
have effect from the beginning of the first pay period
commencing on or 27 April 2000.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

Schedule.
1. Clause 11—Meal Allowance: Delete subclause (1) of this

clause and insert the following in lieu thereof—
(1) Where an employee, without being notified on the

previous day or earlier, has to continue working af-
ter the usual knock-off time for more than two hours,
he/she shall be provided with any meal required or
shall be paid $8.00 in lieu thereof, and if owing to
the overtime worked, a second or subsequent meal
is required he/she shall be supplied with each meal
or be paid $4.90 for each meal so required. Provided
that this subclause shall not apply to an employee
residing in the same locality as his/her place of em-
ployment who can reasonably return home for a
meal.

2. Clause 23—Distant Work: Delete subclause (1) of this
clause and insert the following in lieu thereof—

(1) Where an employee is engaged or selected or ad-
vised by an employer to proceed to work at such a
distance that he cannot return to his home each night
and the employee does so, the employer shall—

(a) provide the employee with reasonable board
and lodging; or

(b) pay an allowance of $289.70 per week of seven
days but such allowance shall not be wages.
In the case of broken parts of the week occur-
ring at the beginning or the end of the
employment on a distant job, the allowance
shall be $41.40 per day.

Provided that the foregoing allowances shall be in-
creased if the employee satisfies the employer that he
reasonably incurred a greater outlay than that pre-
scribed. In the event of disagreement the matter may
be referred to a Board of Reference for determination.

3. Clause 23—Distant Work: Delete subclause (4) of this
clause and insert the following in lieu thereof—

(4) (a) An employee who works as required during
the ordinary hours of work on the working
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day before and the working day after a week-
end and who notifies the employer or his/her
representative, not later than Tuesday of each
week, of his/her intention to return to his/her
usual place of residence at the week-end and
who returns to his/her usual place of residence
for the week-end, shall be paid an allowance
of $24.10 for each such occasion.

(b) Paragraph (a) of this subclause shall not ap-
ply to an employee who is receiving the
payment prescribed in subclause (1) of this
clause in lieu of board and lodging being pro-
vided by the employer.

(c) When an employee returns to his usual place
of residence for a week-end or part of a week-
end and does not absent himself from the job
for any of the ordinary working hours, no re-
duction of the allowance prescribed in
paragraph (b) of subclause (1) of this clause
shall be made.

4. Clause 23—Distant Work: Delete subclause (7) of this
clause and insert the following in lieu thereof—

(7) Where an employee, supplied with board and lodg-
ing by his/her employer, is required to live more than
800 metres from the job he/she shall be provided
with suitable transport to and from that job or be
paid an allowance of $14.30 per day provided that
where the time actually spent in travelling either to
or from the job exceeds 20 minutes, that excess time
shall be paid for at ordinary rates whether or not
suitable transport is supplied by the employer.

ROYAL AUTOMOBILE CLUB ROAD SERVICE
EMPLOYEES AND MECHANICAL SERVICES

AWARD 1993.
Nos. A 14 and 1235 of 1988.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Royal Automobile Club of WA (Incorporated)
and

The Automotive, Food, Metals, Engineering, Printing
and Kindred Industries Union of Workers,

Western Australian Branch.
No. 1406 of 1999.

COMMISSIONER S J KENNER
COMMISSIONER J H SMITH
COMMISSIONER S WOOD.

4 May 2000.
Reasons for Decision.

COMMISSION IN COURT SESSION: This matter is an ap-
plication by the Royal Automobile Club of WA (Incorporated)
(“the applicant”) to vary the Royal Automobile Club Road
Service Employees and Mechanical Services Award 1993 (“the
Award”), to extend its scope to cover a new area of fleet main-
tenance and to vary the Award in other respects, some of which
involve a variation of the Award above the safety net.

The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Australian
Branch (“the respondent”) consented to the application.

As well as extending the Award to previously award free
work, the application sought to modify existing wage
relativities, and amend the Award in relation to annual leave,
public holidays, training, avoidance of industrial disputes, tool
allowance, meals, and hours of work. The application also
sought to incorporate into the Award, previous safety net ad-
justments and the updating of the minimum wage provision
of the Award.

At the conclusion of the proceedings to hear the applica-
tion, the Commission in Court Session unanimously decided
to grant the application for reasons to be published in due
course. The following are our reasons for so deciding, which
can be shortly stated.

Background
Mr Beros, as agent for the applicant, outlined the background
to the application. Mr Beros referred to the provisions of clause
7 of the Award, committing the parties to modernising the
terms of the Award, which was one of the grounds of the present
application. He submitted that a joint consultative committee
process established under the Award, has progressed all mat-
ters in relation to enterprise bargaining between the applicant
and the respondent. It has now progressed the present matters
in terms of effectively, as he submitted, to update the Award
to properly reflect contemporary working practices in place
at the applicant.

Mr Beros addressed the issue of the operation of the State-
ment of Principles—July 1999 ((1999) 79 WAIG 1847), in
particular Principle 10 dealing with applications to vary an
Award above or below the safety net. It was submitted that at
least in part in relation to the Award, the terms of the RAC of
WA (Inc) Fleet Maintenance Workshop Enterprise Bargain-
ing Agreement 1997 (“the Agreement”), already had
application, and to this extent, aspects of the present claim
had their origins in the Agreement. The present application,
in Mr Beros’ submission, sought to incorporate new and re-
vised classifications already reflected in the Agreement, and
to also insert provisions dealing with other conditions of em-
ployment. To this extent, Mr Beros submitted that the present
application was consistent with the intention of the parties as
set out in clause 6 of the Agreement, which obliged the par-
ties to seek to amend the Award to insert new fleet maintenance
classifications, and, in addition, clause 7 of the Award in rela-
tion to Award modernisation.

As to why the matters had not been pursued under any other
Principle set out in the Statement of Principles, it was submit-
ted that some aspects of the application fell within Principles
5, 6 and 11. The parties recognised that to the extent that the
application involved a variation to the Award outside of other
relevant principles, Principle 10 had application. In terms of
the requirements imposed by s 26 of the Industrial Relations
Act 1979 (“Act”), the applicant submitted that the application
was entirely consistent with s 26(1) of the Act in that it was
extending the Award to award free work, intended to be cov-
ered by the Award, by the terms of the Agreement. It was in so
doing, Mr Beros submitted, consistent with the parties inten-
tion as a result of the enterprise bargaining process.
Furthermore, Mr Beros said that the application was also con-
sistent with the observations of the Commission in Court
Session in ALHMWU v Baking Industry Employers Associa-
tion of WA and Or (2000) (unreported application No’s 316,
362 and 363 of 1993 25 January 2000 per Parks, Scott and
Kenner CC) at 16-17, to the effect that it is implicit in the
Statement of Principles that the safety net award system be
maintained to reflect, from time to time, changes in economic,
social and industrial conditions.

It was a further submitted by Mr Beros that the application
was in the interests of the parties directly concerned, and in-
volved negligible costs for the purposes of s 26(1)(d) of the
Act.

Turning to the specific terms of the application, Mr Beros
said that the variations to clause 5 – Definitions, sought to
introduce new classifications in respect of both fleet mainte-
nance and maintenance services by the insertion of new RAC
Levels 3(i), 4(i), 5(i), 5A(i) and 6(i) respectively, to incorpo-
rate existing work arrangements for fleet maintenance, based
upon agreed competency standards introduced for all techni-
cal staff of the applicant. The agreed technical competency
standards for technical staff, by which progression through
the various existing and proposed classifications are set out,
was tendered as exhibit A1. In addition, some minor changes
in the relativity of the existing RAC level 1 classification from
95.8% to 99.9% of the base trades rate, was also a result of
the application of the competency standards framework.

In relation to other aspects of the application, Mr Beros sub-
mitted that changes proposed to annual leave sought to insert
a procedure and entitlement when an employee is sick while
on annual leave. As to public holidays, entitlements were pro-
posed to deal with Christmas Day, Boxing Day and New Year’s
Day occurring on weekends. Enhanced provisions for train-
ing were sought. Amendments to the avoidance of industrial
disputes provision weresought to fully comply with the re-
quirements of the Act in this regard. In relation to tool
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allowances, it was proposed to consolidate relevant provisions
applicable to tool allowances, to reflect those contained in the
Metal Trades (General) Award 1965. As to hours of work,
changes were sought to introduce a spread of ordinary hours
between 6am-6pm and to provide for greater flexibility in the
taking of meal breaks and breaks during training.

In relation to wage rates, the application sought to incorpo-
rate previous safety net adjustments made available under
previous State Wage Case decisions and corresponding ad-
justments to the minimum wage expressed in the Award.

With respect to the new proposed Part IV to cover fleet
maintenance, it was submitted by the applicant that this part
of the application was consistent with Principle 11, dealing
with the extension of the Award to an area previously unregu-
lated by the Award, and met the requirements of this principle
in that the assessments in terms of work value, were based on
those already covered by the Award.

Mr Sturman, on behalf of the respondent, made submis-
sions in support of the application to vary the Award and that
such application was consistent with the Statement of Princi-
ples 1999, in particular Principle 10, as it was relevant to the
application.

Conclusions

Having considered the submissions from both Mr Beros and
Mr Sturman, and the materials tendered in support of the ap-
plication, we were satisfied that the application complied, in
all respects, with the Statement of Principles 1999. In particu-
lar, we were satisfied that the extension of the terms of the
Award to regulate the fleet maintenance area of the applicant’s
operations, was consistent with Principle 11. To the extent
that the application sought to introduce new classifications
into the Award, and albeit in minor respects, adjust the
relativities of some existing classifications, those proposed
amendments were consistent with the terms of Principle 6,
dealing with work value changes. We note in particular in this
regard, the applicant’s competency standards for technical staff
as set out in exhibit A1 upon which such changes were based.

In other respects, to the extent that the application sought to
vary the Award above the safety net of existing conditions, we
were satisfied that the requirements of Principle 10 of the State-
ment of Principles were met. First, aspects of the application
were based on the existence already of s 41 industrial agree-
ments and the application was consistent with those agreements
and the award modernisation provisions contained in the
Award. Secondly, whilst some aspects of the application should
be accommodated under other Principles in the Statement of
Principles those that could not fell within Principle 10. Fi-
nally, the granting of the application was consistent with equity
and good conscience, was in the interests of the parties di-
rectly concerned and involved negligible cost in terms of s
26(1)(d) of the Act.

Accordingly, being satisfied that on these bases that the ap-
plication should be granted, subject to minor variations to the
terms of the application as raised by the Commission in the
course of the proceedings, the parties were directed to file a
minute of proposed order giving effect to the Commission’s
decision.

Minutes of proposed order now issue.

Appearances: Mr M Beros as agent appeared on behalf of
the applicant.

Mr G Sturman appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Royal Automobile Club of
Western Australia (Incorporated)

and

The Automotive, Food, Metals, Engineering, Printing
and Kindred Industries Union of Workers,

Western Australian Branch.

No. 1406 of 1999.

COMMISSION IN COURT SESSION

COMMISSIONER S J KENNER
COMMISSIONER J H SMITH
COMMISSIONER S WOOD.

8 May 2000.

Order.
HAVING heard Mr M J Beros on behalf of the applicant and
Mr G D Sturman on behalf of the respondent the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders and directs—

THAT the Royal Automobile Club Road Service Em-
ployees and Mechanical Services Award 1993 as varied,
be further varied in accordance with the following sched-
ule and that such variation shall have effect from 27 March
2000.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

Schedule.
1. Clause 1—Title: Delete this clause and insert the follow-

ing in lieu thereof—

1.—TITLE
This Award shall be known as the RAC Road, Mechanical

and Fleet Services Award 1999 and shall replace the RAC
Road Service Employees and Mechanical Services Award
1993.

2. Clause 1 B—Minimum Adult Award Wage: Delete this
clause and insert the following in lieu thereof—

1B.—MINIMUM ADULT AWARD WAGE
(1) No adult employee shall be paid less than the Mini-

mum Adult Award Wage unless otherwise provided
by this clause.

(2) The Minimum Adult Award Wage for full-time adult
employees is $385.40 per week payable from the
beginning of the first pay period commencing on or
after 1st August 1999.

(3) The Minimum Adult Award Wage of $385.40 per
week is deemed to include all arbitrated safety net
adjustments from State Wage Case decisions to July
1999, including the $12.00 or $10.00 per week ar-
bitrated safety net adjustment from Matter No 609
of 1999.

(4) Unless otherwise provided in this clause adults em-
ployed as casual or part-time employees shall not be
paid less than pro rata the Minimum Adult Award
Wage according to the hours worked.

(5) Juniors shall be paid no less than the wage deter-
mined by applying the percentage prescribed in the
junior rates provision to the Minimum Adult Award
Wage of $385.40 per week.

(6) (a) The Minimum Adult Award Wage shall not
apply to apprentices, employees engaged on
traineeships or Jobskills placements, or to
other categories of employees who by pre-
scription are paid less than the minimum award
rate.

(b) Liberty to apply is reserved in relation to any
special category of employees not included
here or otherwise in relation to the applica-
tion of the Minimum Adult Award Wage.
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(7) Subject to this clause the Minimum Adult Award
Wage shall—

(a) apply to all work in ordinary hours.
(b) apply to the calculation of overtime and all other

penalty rates, superannuation, payments during
sick leave, long service leave and annual leave
and for all other purposes of this award.

3. Clause 2 – Arrangement: Delete this clause and insert the
following in lieu thereof—

2.—ARRANGEMENT
1. Title

1A. Deleted
1B. Minimum Adult Award Wage

2. Arrangement
3. Area
4. Scope

4A. Division of Award
5. Definitions

PART I—GENERAL
6. Structural Efficiency
7. Award Modernisation
8. Annual Leave
9. Sick Leave

10. Long Service Leave
11. Union Organisation
12. Contract of Service
13. Payment of Wages
14. Uniforms
15. First Aid Kit
16. Representation
17. Committee Representation
18. Duration of Award
19. Public Holidays
20. Training
21. Avoidance of Industrial Disputes
22. Tool Allowance

PART II—ROAD SERVICE
23. Wages
24. Hours
25. Rosters
26. Meals
27. Overtime
28. Penalty Rates
29. Transport
30. Amenities

PART III—MECHANICAL SERVICES
31. Wages
32. Hours
33. Rostered Days Off
34. Meals
35. Overtime
36. On-Site Inspections

PART IV—FLEET MAINTENANCE
37. Wages
38. Apprentices
39. Hours
40. Overtime

Appendix—Resolution of Disputes Requirements
Schedule 1—Parties to Award

4. Clause 4—Scope: Delete this clause and insert the fol-
lowing in lieu thereof—

4.—SCOPE
This award shall apply to the employees employed by
the RAC in the classifications listed in Clause 5—Defi-
nitions of this Award.

5. Clause 4A—Division of Award: Delete this clause and
insert the following in lieu thereof—

4A.—DIVISION OF AWARD
This Award shall be divided into four parts.
Part 1 General which shall apply to all classifications

covered by this award.
Part 2 Road Service Employees which shall apply to RAC

Levels 2, 3, 3(i), 4 and 4(i).

Part 3 Mechanical Services which shall apply to RAC
Levels 5, 5(i), 5A, 5A(i), 6 and 6(i).

Part 4 Fleet Maintenance which shall apply to RAC Levels
1, 3, 3(i) and 5.

6. Clause 5—Definitions: Delete this clause and insert the
following in lieu thereof—

5.—DEFINITIONS
(1) “Union” means the Automotive, Food, Metals, En-

gineering, Printing and Kindred Industries Union of
Workers, Western Australian Branch.

(2) “RAC” means the Royal Automobile Club of WA
(incorporated).

(3) “Shop Committee” shall mean the union’s site com-
mittee.

(4) “Afternoon Shift’ means any complete unbroken
shift which commences at or after 3.00pm.

(5) “Day Shift” means any complete unbroken shift
which commences at or after 6.00am and before 1
1.00am and finishes no later than 6.00pm.

(6) “Night Shift” means any complete unbroken shift
which commences at or after midnight.

(7) “Day Road Service Employee” means a Road Serv-
ice Employee who works from 11.24am to 7.00pm,
Monday to Friday—excluding public holidays.

(8) “RAC Level 1 (99.9%)” means a Fleet Maintenance
Employee whose principal duties are to commission
new vehicles to prescribed specifications and to
decommission used vehicles and prepare them for
trading. Typically, these duties will involve those of
a Trades Assistant or Vehicle builder.
An employee of this level will undertake training in
accordance with the RAC training programme to
achieve and maintain the required level of skill and
competence.

(9) “RAC Level 2 (100%)” means a Road Service Em-
ployee who holds a Trades Certificate or
Tradeperson’s Rights Certificate relevant to the op-
erations of the RAC. This is the entry level
classification for RAC Level 3 employees while they
undertake induction training and perform appropri-
ate duties under close supervision.

(10) “RAC Level 3 (106.1%)” means a Road Service
Employee or a Fleet Maintenance Employee who
has successfully completed the RAC induction train-
ing, is familiar with the duties associated with this
level and who works without supervision. The prin-
cipal duties are—

• Road Service Employee—to render assistance
to motorists in accordance with RAC’s road
service including the making of minor repairs
and adjustments. Such duties to include any
reasonable duties associated with the RAC’s
road service;

• Fleet Maintenance Employee—to carry out
mechanical repairs or fleet maintenance to
RAC’s vehicle fleet and other vehicles.

An employee at this level will undertake training in
accordance with the RAC training programme on
an ongoing basis in order to achieve and maintain
the required level of skill and competence.

(11) “RAC Level 3(i) (109.1%)” means an RAC Level
3 assessed as operating in addition to RAC Level 3
to an agreed level of competency.

(12) “RAC Level 4 (115%)” means a Senior Patrol who
is a Road Service Employee who satisfies at least
the requirements of RAC Level 3 and in addition
undertakes the additional duties below as directed
by the Club.

• Training newly appointed RAC Level 2 em-
ployees.

• Control room relief work.
• Assistance of RAC Level 3 employees.

An employee at this level will have successfully com-
pleted RAC training relevant to the additional duties



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.2690

above and will undertake training in accordance with
the RAC training programme on an ongoing basis
in order to achieve and maintain the required level
of skill and competence.

(13) “RAC Level 4(i) (118%)” means an RAC Level 4
assessed as operating in addition to RAC Level 4 to
an agreed level of competency.

(14) “RAC Level 5 (125.1%)” means a Mechanical Serv-
ices Employee and Fleet Maintenance Foreman. The
Mechanical Services Employee will have success-
fully completed induction training, has a sound
knowledge of the duties associated with this level,
and who works either in a branch or on site as di-
rected by the RAC.
The principal duties associated with the level may
include—

• Inspect and report on vehicles on RAC
premises or elsewhere, and provide technical
and motoring advice to members.

• Inspect and report on vehicles and components
after accident, failure or repair.

• Allocation of inspections and the recording
of inspection statistics.

An employee at this level will undertake training in
accordance with the RAC training programme on
an ongoing basis in order to achieve and maintain
the required level of skill and competence.

(15) “RAC Level 5(i) (128.1%)” means a Mechanical
Services Employee Level 5 assessed as operating in
addition to RAC Level 5 to an agreed level of com-
petency.

(16) “RAC Level 5A (125.1%)” means a multi-skilled
employee who is a Mechanical Services Employee
who satisfies the requirements of both RAC Level 3
and RAC Level 5 and who routinely undertakes the
duties associated with either level as directed by the
RAC.
An employee at this level will undertake training in
accordance with the RAC training programme on
an ongoing basis in order to achieve and maintain
the required level of skill and competence.

(17) “Rac Level 5A(i) (128.1%)” means an RAC Level
5A assessed as operating in addition to RAC Level
5A to an agreed level of competency.

(18) “RAC Level 6 (131%)” means a Mechanical Serv-
ices Employee who at least satisfies the requirements
of RAC Level 5 and in addition, in respect of RAC
Level 5, ensures the department operates to a satis-
factory standard and who provides technical and
work advice to those employees. The principal du-
ties associated with this level are to oversee RAC
Level 5 and ensure that vehicle inspections are car-
ried out and technical advice is given in an efficient
manner.
An employee at this level will undertake training in
accordance with the RAC training programme on
an ongoing basis in order to achieve and maintain
the required level of skill and competence.

(19) “RAC Level 6(i) (134%)” means an RAC Level 6
assessed as operating to an agreed standard.

(20) “Weekly Base Rate of Pay” means a paid rate.
7. Clause 6—Structural Efficiency: Delete subclauses (3),

(4) and (6) of this clause and insert the following in lieu
thereof—

(3) Measures raised by the Royal Automobile Club, its
employees or Union for consideration, consistent
with the objectives of subclause (1) hereof, shall be
processed through the consultative mechanism in
Clause 17 of this Award.

(4) Measures raised for consideration consistent with
subclause (2) hereof shall be related to the facilitative
provisions contained in this Award and, subject to
Clause 20.—Training, matters concerning training
and, subject to subclause (5) hereof, any other meas-
ures consistent with the objectives of subclause (1)
of this clause.

(6) Any disputes arising in relation to the implementa-
tion of subclauses (2) and (3) hereof shall be subject
to the Avoidance of Industrial Disputes provisions
in Clause 21 of this Award.

8. Clause 8—Annual Leave: Delete this clause and insert
the following in lieu thereof—

8.—ANNUAL LEAVE
(1) Shift Road Service Employees—

(a) A period of five weeks annual leave shall be
allowed to an employee for each year of serv-
ice.

(b) The composite rate of pay shall apply for the
period of leave.

(c) Gazetted public holidays, including those fail-
ing during the annual leave period, shall be
calculated in accordance with Clause 28(4)
and added to ordinary annual leave pay, which
shall be paid before an employee takes his/
her leave.

(2) Employees other than Shift Road Service Employ-
ees—

(a) A period of four weeks annual leave shall be
allowed to an employee for each year of serv-
ice.

(b) For the period of leave the employee shall be
paid his/her normal rate of pay plus the leave
loading of seventeen and one half percent.

(c) An employee is paid on a gazetted public holi-
day and not required to work the normal hours
stipulated in Clause 5(7). When a public holi-
day falls during the employee’s annual leave
an additional day of leave will be granted in
lieu.

(3) All Employees—
(a) For the purposes of sub-clauses (1) and (2)

“year” does not include any periods of unpaid
leave.

(b) An entitlement to annual leave under sub-
clauses (1) and (2) accrues pro-rata on a
weekly basis.

(c) Where the employer and the employee have
not agreed as to when the employee is to take
annual leave, subject to paragraph (d) hereof,
the employer is not to refuse the employee
taking, at any time suitable to the employee,
any period of annual leave the entitlement to
which accrued more than 12 months before
that time.

(d) The employee is to give the employer at least
2 weeks notice of the period during which the
employee intends to take annual leave.

(e) Where an employee lawfully leaves his or her
employment or the employment is terminated
by the employer through no fault of the em-
ployee, the employee is entitled to be paid for
all annual leave accrued but not taken.

(f) Where an employee leaves his or her employ-
ment or the employment is terminated by the
employer in circumstances other than in para-
graph (e) hereof, the employee is to be paid
for any untaken annual leave that relates to a
completed year of service, except that if the
employee is dismissed for misconduct, the
employee is not entitled to be paid for any
untaken leave that relates to a year of service
that was completed after the misconduct oc-
curred.

(g) In the event of an employee being confined to
the place of residence or a hospital as a result
of personal ill health or injury for a period of
seven consecutive days or more, and the em-
ployee produces a certificate from a registered
medical practitioner stating that the employee
was so confined, the employee can apply for
that period of confinement to be taken as sick
leave.
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(h) Replacement of paid annual leave by paid sick
leave must not exceed the amount of sick leave
the employee is entitled to at the time the
employee went on annual leave. Replacement
annual leave will be taken at a time mutually
agreed between employer and employee.

(i) Payment for replaced annual leave shall be at
the rate of wage applicable at the time the leave
is subsequently taken provided that annual
leave loading shall be deemed to have been
paid with respect to the replaced annual leave.

9. Clause 9—Sick Leave: Insert a new clause as follows—
9.—SICK LEAVE

(1) An employee who is unable to attend work because
of illness or injury must advise the supervisor or man-
ager by the employee’s normal commencement time
(or as close as practicable) on the first day of the
absence, the reason for the absence and, as far as is
practicable, the estimated duration.

(2) An employee, other than a casual, who is unable to
perform his/her duties on account of illness or in-
jury shall be entitled to payment during such absence
in accordance with the following provisions—

(a) Full time employees are entitled to 10 work-
ing days or 76 hours each year, whichever is
the lesser. Part time employees are entitled to
pro-rata of the full time employee entitlement.
Entitlement to payment shall accrue at the rate
of one twenty sixth of a week for each com-
pleted week of service, but shall not accrue
during absences on unpaid leave or workers
compensation.

(b) No employee shall be entitled to the benefits
of this clause unless that employee produces
proof satisfactory to the RAC of illness or in-
jury, but the RAC shall not be entitled to a
medical certificate unless the absence extends
beyond two consecutive days.

(c) For the purpose of producing proof of illness
or injury as required by subclause (2)(b) of
this clause, the RAC may require the employee
to consult a medical practitioner of the RAC’s
choice and at the RAC’s expense.

(3) If an employee is absent on the grounds of personal
illness or injury for a period longer than the em-
ployee’s entitlement to paid sick leave, payment may
be adjusted at their anniversary date, or at the time
the employee’s services terminate, to the extent the
employee has become entitled to further paid sick
leave.

(4) The unused portions of the entitlement to paid sick
leave in any one year shall accumulate from year to
year. This may be claimed by an employee in subse-
quent years if the employee exceeds the entitlement
in a particular year. However, an employee shall not
be entitled to claim payment for any period exceed-
ing ten weeks in any one year of service.

(5) Where an employee is absent on the working day
before or af ter a public holiday without the RAC’s
consent, the employee shall be required to produce
or forward evidence satisfactory to the RAC that non-
attendance was due to personal illness or injury.

(6) The provisions of this clause with respect to pay-
ment do not apply to employees who are entitled to
payment under the Workers Compensation Act nor
to employees whose injury or illness is the result of
the employee’s own misconduct.

10. Clause 9—Long Service Leave: Re-number as Clause
10.

11. Clause 10—Union Organisation: Re-number as Clause
11 and insert the following in lieu thereof—

11.—UNION ORGANISATION
Consistent with the terms of the Labour Relations Legis-
lation Amendment Act 1997 and S.23(3)(c)(iii) of the
Industrial Relations Act a representative of the Union shall
not exercise the rights under this clause with respect to

entering any part of the premises of the employer unless
the employer is the employer, or former employer of a
member of the Union.
(1) An accredited representative of the Union shall be

permitted to interview new employees at a time
mutually suitable to the R.A.C. and the Union.

(2) In the case of a disagreement existing or anticipated
concerning any of the provisions of this Award, an
accredited representative of the Union shall be per-
mitted to interview the employees during the
recognised meal hours on the premises of the R.A.C.
but this permission shall not be exercised without
the consent of the R.A.C. more than once in any one
week.

(3) The Union shall advise the Group Human Resources
Manager of accredited representatives of the Union
and any changes as soon as practicable.

12. Clause 11—Contract of Service: Re-number as Clause
12 and delete subclause (3) of this clause and insert the fol-
lowing in lieu thereof—

(3) The R.A.C. shall be under no obligation to pay for
any time not worked upon which the employee is
required to be present for duty, except where such
absence from work is due to illness and comes within
the provisions of Clauses 9 or such absence is on
account of holidays to which the employee is enti-
tled under the provisions of this Award.

13. Clause 12—Payment of Wages: Re-number as Clause
13.

14. Clause 13—Uniforms: Re-number as Clause 14 and in-
sert the following in lieu thereof—

14.—UNIFORMS
The existing customs relating to the supply and cleaning
of clothing issued by the R.A.C., as advised on appoint-
ment, shall continue to apply during the currency of this
award.

15. Clause 14—First Aid Kit: Re-number as Clause 15.
16. Clause 15—Representation: Re-number as Clause 16.
17. Clause 16—Committee Representation: Re-number as

Clause 17 and delete subclause (2) of this clause and insert
the following in lieu thereof—

(2) The Joint Consultative Committee shall be comprised
of the Divisional Manager Services, Group Human
Resources Manager, the Automotive Technical Serv-
ices Manager and the State Road Service Manager,
or their nominees, together with the duly elected Sen-
ior Shop Steward, two Shop Stewards, and two other
members of the Shop Committee.

18. Clause 17—Duration of Award: Re-number as Clause
18 and insert the following in lieu thereof—

18.—DURATION OF AWARD
(1) The term of this award shall be for a period of three

years from the beginning of the first pay period to
commence on or after the 7th day of April, 1993.

(2) This award may be varied at any time by agreement
between the parties upon either party giving to the
other one month’s written notice of their desire to
negotiate a variation and stating details of the varia-
tion sought.

19. Clause 18—Public Holidays: Re-number as Clause 19
and insert the following in lieu thereof—

19.—PUBLIC HOLIDAYS
(1) (a) The following days or the days observed in

lieu shall, subject to clause 27.—Overtime of
this award, be allowed as holidays without
deduction of pay, namely—

New Year’s Day, Australia Day, Good Fri-
day, Easter Monday, Anzac Day, Labour
Day, Foundation Day, Sovereign’s Birth-
day, Christmas Day, Boxing Day.

Provided that another day may be taken as a
holiday by arrangement between the parties
in lieu of any of the days named in this
subclause.
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(b) When any of the days mentioned in paragraph
(a) falls on a Saturday or Sunday the holiday
shall be observed on the next succeeding
Monday and when Boxing day falls on a Sun-
day or on a Monday the holiday shall be
observed on the next succeeding Tuesday. In
each case the substituted day shall be a holi-
day without deduction of pay and the day for
which it is substituted shall not be a holiday.

(2) On any public holiday not prescribed as a holiday
under this award, the employer’s establishment or
place of business may be closed, in which case an
employee need not present for duty and payment
may be deducted, but if work be done, ordinary rates
shall apply.

20. Clause 19—Training: Re-number as Clause 20 and in-
sert the following in lieu thereof—

20.—TRAINING
(1) The parties to this Award recognise that in order to

maintain and develop efficiency and productivity of
the RAC, a continued commitment to training and
skill development is required. Accordingly, the par-
ties commit themselves to—

(a) Maintaining and developing a skilled and flex-
ible workforce.

(b) Providing employees with career opportuni-
ties within the requirements of this award
through appropriate training to acquire addi-
tional skills; and

(c) Removing barriers to the utilisation of skills
acquired.

(2) By consultation through the Joint Consultative Com-
mittee a training programme shall be maintained and
developed consistent with—

(a) The current and future skill needs of the RAC’s
activities.

(b) The size, structure and nature of operations
of the RAC’s activities.

(3) (a) Where employees are required to attend out-
side training courses during ordinary working
hours there will be no loss of pay.

(b) Any costs associated with standard fees for
courses prescribed by the RAC and prescribed
books incurred with the undertaking of train-
ing shall be reimbursed by the RAC upon
evidence of such expenditure. Provided that
reimbursement shall also be on an annual ba-
sis subject to the presentation of reports of
satisfactory progress.

(c) Travel costs incurred by an employee under-
taking training in accordance with this clause
which exceed those normally incurred in trav-
elling to and from work, shall be reimbursed
by the RAC.

(4) (a) Road Service Employees—
In-house training will normally be conducted
during ordinary working hours without loss
of pay.

(b) All Other Employees—
In-house training will be conducted either
during ordinary working hours without loss
of pay or outside of ordinary working hours
in which case prevailing overtime rates of pay
will apply.

Employees shall attend such training provided rea-
sonable notice is given by the employer.

21. Clause 20—Avoidance of Industrial Disputes: Re-
number as Clause 21 and insert the following in lieu thereof—

21.—AVOIDANCE OF INDUSTRIAL DISPUTES
(1) Subject to the provisions of the Industrial Relations

Act 1979 as amended from time to time, the follow-
ing procedure for the resolution of any grievance or
industrial dispute relating to the interpretation or ap-
plication of this award shall apply. The objective of
the procedure shall be to promote the resolution of

disputes by using measures based on consultation,
co-operation and discussion prior to taking matters
to the Western Australian Industrial Relations Com-
mission; to reduce the level of industrial
confrontation and to avoid interruption to the per-
formance of work and the consequential loss of
wages and service to members.

(2) (a) Several stages of discussions are to be pro-
vided—

(i) Discussions involving the employee(s)
concerned, shop steward(s) and the
State Road Service Manager, or the
Automotive Technical Services Man-
ager.

(ii) Discussions involving accredited rep-
resentatives from the state branch of
the Union and RAC management.

(iii) Discussions involving senior Union
officials, including the State Secretary
or his/her nominee and senior RAC
management.

(b) At any stage of an industrial dispute the mat-
ter may be referred to the Joint Consultative
Committee for discussion and/or resolution.

(c) There shall be a commitment by the parties to
achieve adherence to this procedure. This
should be facilitated by the earliest possible
advice from one party to the other of any is-
sue or problem which may give rise to a
grievance or dispute.

(d) Throughout all stages of the procedure all rel-
evant facts shall be clearly identified and
recorded.

(e) Sensible time limits shall be allowed for the
completion of the various stages of the dis-
cussions, however, every stage should occur
without undue delay.

(f) Emphasis shall be placed on a negotiated set-
tlement. However, if the negotiation process
is exhausted without the dispute being re-
solved, the parties shall jointly or individually
refer the matter to the Western Industrial Re-
lations Commission for assistance in resolving
the dispute. Provided that before doing so, the
persons involved in the grievance or dispute
shall make all reasonable attempts to resolve
the grievance or dispute.

(g) In order to allow for the peaceful resolution
of grievances the parties shall be committed
to avoid stoppages of work, lock-outs or any
other bans or limitation on the performance
of work while the procedures of negotiation
and conciliation are being followed.

(h) The employer and employees shall ensure that
all practices applied during the operation of
the procedures are in accordance with safe
working practices and consistent with estab-
lished custom and practices at the workplace.

22. Clause 22—Tool Allowance: Insert this new clause with
the following—

22—TOOL ALLOWANCE
(1) An allowance shall be paid to each Road Service

Employee for the cost of replacing hand tools sub-
ject to each employee continuously carrying, as a
minimum, the tools determined in accordance with
the provisions of subclause (5) in Clause 17.—Com-
mittee Representation of this award. The amount of
the allowance shall be as prescribed by the Metal
Trades (General) Award as varied from time to time.

(2) The RAC shall provide and maintain all tools re-
quired by Vehicle Inspectors to adequately perform
their duties.

(3) Where an employer does not provide a Fleet Main-
tenance tradesman or an apprentice with the tools
ordinarily required in the performance of their work,
the employer shall pay them a tool allowance in line
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with the Metal Trades (General) Award 1966, No 13
of 1965.

23. Clause 21—Wages: Re-number as Clause 23 and insert
the following in lieu thereof—

23.—WAGES
(1) The weekly base rate for Road Service Employees

shall be—
Title Classification Base Arbitrated Award

Rate Safety Net Rate
$ Adjustment

RAC Level 2 (100%) Road Service Employee— 417.20 60.00 477.20
Introductory

RAC Level 3 (106.1%) Road Service Employee 442.50 60.00 502.50
RAC Level 3(i) (109.1%) Road Service Employee (i) 455.16 60.00 515.16
RAC Level 4 (115%) Senior Patrol 479.78 60.00 539.78
RAC Level 4(i) (118%) Senior Patrol (i) 492.30 60.00 552.30

(2) Notwithstanding the rate expressed in subclause (1)
hereof a Road Service Employee working shifts shall
be paid a weekly rate of pay to be known as the
“composite rate of pay” which shall be an amount
equal to the weekly base rate plus the average of the
amount payable for shift and weekend penalties
worked by a Road Service Employee for the period
of the roster provided that the rate expressed in this
clause shall be automatically adjusted according to
variations from time to time in the shift roster.

(3) Road Service Employees holding the IAME Certifi-
cate shall be paid an additional $2.00 per week.

(4) The service payment being paid to Road Service Em-
ployees who were employed prior to 1 August 1996
shall be frozen from that date and no further increases
shall be paid. Road Service Employees employed
on or after 1 August 1996 shall not be entitled to the
service payment.

(5) (a) The rates of pay in this award include four
arbitrated safety net adjustments totalling
$34.00 the last payable from the beginning of
the first pay period on or after the 14th day of
November 1997. These arbitrated safety net
adjustments shall be absorbed into any
overaward payments.

(b) Furthermore the rates of pay in this award in-
clude the arbitrated safety net adjustments of
the following amounts as provided for in Ap-
plication No 757 of 1998—

(i) $14.00 per week increase in award
rates up to and including $550.00 per
week.

(ii) $12.00 per week increase in award
rates above $550.00 per week and up
to and including $700.00 per week; and

(iii) $10.00 per week increase in award
rates above $700.00 per week.

These arbitrated safety net adjustments shall
be offset against any equivalent amount in rates
of pay received by employees since 1 Novem-
ber 1991 whose wages and conditions are
regulated by this award and which are above
the wage rates prescribed in it, provided that
the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the
enterprise agreement.
Increases made under State Wage Case Prin-
ciples prior to June 1998, except those
resulting from enterprise agreements, are not
to be used to offset this arbitrated safety net
adjustment of $14.00, $12.00 or $10.00 per
week as the case may be.

(c) Further the rates of pay in this award include
the $12 per week or $10 per week arbitrated
safety net adjustments payable from the be-
ginning of the first pay period on or after 1st

August 1999. These rates are as follows—
(i) a $12 per week increase up to and in-

cluding award rates of $510.00 per
week; and

(ii) a $10 per week increase in award rates
above $510.00 per week.

This arbitrated safety net adjustment shall be
offset against any equivalent amount in rates
of pay received by employees since 1 Novem-
ber 1991 whose wages and conditions are
regulated by this award and which are above
the wage rates prescribed in it, provided that
the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the
enterprise agreement.
Increases made under State Wage Case Prin-
ciples prior to July 1999, except those resulting
from enterprise agreements, are not to be used
to offset this arbitrated safety net adjustment
of $12 per week or $10 per week.

24. Clause 22—Hours: Re-number as Clause 24 and insert
the following in lieu thereof—

24.—HOURS
(1) The ordinary hours of work for Road Service Em-

ployees shall not exceed 38 in each week and shall
be worked in no more than five shifts, or in the case
of day Road Service Employee five periods. In no
case shall the ordinary hours of work on each shift
exceed nine and one half hours or less than six hours.

(2) No Road Service Employee shall be rostered for
more than five shifts within a week commencing on
a Sunday, or for more than six consecutive shifts.

(3) Except at regular changeover of shifts an employee
will not be rostered for more than one shift in any
twenty-four hours—provided that the hours of duty
and the spread of hours specified in this clause may
be varied by mutual consent between the R.A.C. and
the Union.

(4) The ordinary hours of work shall be worked between
the hours of 6.00am and 6.00pm. Changes may be
made to the daily spread of hours with the agree-
ment of the majority of employees at the worksite.

25. Clause 23—Rosters: Re-number as Clause 25 and in-
sert the following in lieu thereof—

25.—ROSTERS
(1) The continuous work roster shall be advised and dis-

tributed to employees weekly.
(2) Any changes to the rosters which may be consid-

ered by the R.A.C. will be discussed in accordance
with the provisions in subclause (5) of Clause 17.—
Committee Representation of this Award.

26. Clause 24—Meals: Re-number as Clause 26 and insert
the following in lieu thereof—

26.—MEALS
(1) A day Road Service Employee will be allowed a

thirty minute paid meal break during each day
worked.

(2) A thirty minute paid meal time shall be allowed on
each shift.

(3) Subject to paragraph (b)—
(a) Meal breaks shall be taken beginning between

four and five and a half hours after the com-
mencement of the Road Service Employee’s
shift.

(b) Road Service Employees commencing work
at 11.24 a.m. will have a meal break begin-
ning between 2.30 p.m. and 4.00 p.m.

(4) (a) Meal breaks to be taken from Monday to Fri-
day excluding Public Holidays, between the
hours of 10.24 a.m. and 4.30 p.m. shall be
taken at either the R.A.C.’s depots, at agreed
crib bases, or at the Patrolman’s place of resi-
dence as directed by the R.A.C.
The Depots and crib bases shall have adequate
facilities for meals for the number of Road
Service Employees directed to take crib at such
locations at any particular time.
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(b) Meal breaks to be taken on all other days than
described in (a) and also those taken from
Monday to Friday between the hours of
4.31pm and 10.23am shall be taken at the
R.A.C’s depots or at the Road Service Em-
ployee’s place of residence, as directed by the
R.A.C.

(c) The facilities provided in the depots and the
crib bases shall be to the standard provided in
Clause 30 of this Award except that showers
are not required at the crib bases. Microwave
ovens will be provided at the depots and crib
bases.
Road Service Employees are to ensure that
the premises used for meal breaks shall be left
in a clean and tidy condition and that they are
courteous to all other staff using the premises.
Any complaints about the premises shall be
made only to the RAC Management.

(d) In the first two years of employment the Road
Service Employees shall be prepared, if di-
rected by the R.A.C. to take crib breaks at the
R.A.C.’s city depot.

(5) When an employee is required for duty during any
meal time as prescribed in subclause (1) or (2) of
this clause whereby the meal time be postponed he/
she shall be paid at overtime rates until released to
obtain a meal.

(6) (a) A Road Service Employee shall be paid $6.80
for a meal necessitated by two hours or more
of overtime immediately following a rostered
shift or the ordinary hours of work, and fur-
ther meals at the rate of $4.60.

(b) The rates are to be varied according to the
Metal Trades (General) Award No. 13 of 1965
as amended.

(c) If a Road Service Employee is entitled to a
meal allowance according to paragraph (a)
hereof but due to work load required by the
R.A.C. chooses not to take a meal break the
meal allowance will still be paid.

(7) A second meal break being necessitated by continu-
ous overtime at the completion of a rostered shift or
the ordinary hours of work for a day Road Service
Employee shall begin 11½ hours after the com-
mencement of duty.

27. Clause 25—Overtime: Re-number as Clause 27 and in-
sert the following in lieu thereof—

27.—OVERTIME
(1) (a) Subject as hereinafter provided all time

worked by a Road Service Employee on day
shift or day work in excess of or outside the
ordinary working hours prescribed in Clause
24.—Hours or on a day shift other than a
rostered shift shall be paid for at the rate of
double time.

(b) All time worked by a Road Service Employee
on afternoon or night shift in excess of or out-
side the ordinary working hours prescribed in
Clause 24.—Hours or on an afternoon or night
shift other than a rostered shift shall be paid
for at the rate of double time and one half and
all time worked in excess of or outside the
ordinary working hours prescribed in Clause
24.—Hours between midnight Friday and
midnight Sunday or on a public holiday shall
be paid for at the rate of treble time provided
that double time and one half and treble time
shall not apply to work carried out by a Road
Service Employee within a period of one hour
before or after a rostered shift.

(2) Overtime shall be calculated on the base rate pre-
scribed in subclause (1) of Clause 23.

(3) When necessary the R.A.C. may require any Road
Service Employee to work reasonable overtime at
overtime rates and such Road Service Employee shall
work overtime in accordance with such requirement.

(4) When a Road Service Employee is required to re-
main ready for a call to work after ordinary hours,
ordinary time shall be paid for the time so held in
readiness.

(5) When a Road Service Employee is recalled to work
after leaving the job, payment shall be paid for at
least four hours at overtime rates.

(6) (a) When overtime is necessary it shall wherever
reasonably practicable be so arranged that the
Road Service Employee has at least ten con-
secutive hours off duty between the work of
successive days.

(b) A Road Service Employee who works so
much overtime between the termination of
ordinary work on one day and the commence-
ment of ordinary work the next day that the
Road Service Employee has not had at least
ten consecutive hours off duty between those
times, shall, subject to this subclause be re-
leased after completion of such overtime until
the Road Service Employee has had ten con-
secutive hours off duty without loss of pay
for ordinary working time occurring during
such absence, provided that overtime worked
as a result of a recall shall not be regarded as
overtime for the purpose of this clause.

(c) If, on the instructions of the R.A.C., such a
Road Service Employee resumes or contin-
ues work without having had such ten
consecutive hours off duty that person shall
be paid at double rates until released from duty
for such period and shall then be entitled to
be absent for ten consecutive hours off duty
without loss of pay for ordinary working time
occurring during such absence.

(7) All overtime carried out on weekends and public
holidays, by day Road Service Employees shall be
paid at treble time.

28. Clause 26—Penalty Rates: Re-number as Clause 28 and
insert the following in lieu thereof—

28.—PENALTY RATES
(1) A Road Service Employee working afternoon or

night shift will be paid fifteen percent on the base
rate in addition to his/her ordinary rate for the shift.

(2) Sundays: For all ordinary hours worked on a Sun-
day the rate of pay shall be double time.

(3) Saturdays: For all ordinary hours worked on a Sat-
urday the rate of pay shall be time and one half.

(4) Public Holidays
Subject to the provisions of paragraph (b) hereof all
hours worked on Public Holidays as prescribed in
Clause 19 of this Award—

(a) Day Road Service Employees: The rate of pay
shall be that prescribed in Clause 27(1)(b) of
this Award.

(b) Shift Road Service Employees: For the pur-
pose of calculating the public holiday
component of the composite rate for employ-
ees on continuous roster, the penalty
component for such public holidays shall be
calculated at one and one half times the daily
base rate.

(5) Calculation of Penalty and Overtime Rates—
For the purpose of ascertaining the additional amount
to be paid under this clause, the normal hourly rate
shall be deemed to be the weekly base rate divided
by 38 and the additional amounts payable under this
clause or Clause 27.—Overtime, shall be paid in
respect of the hours to which this clause or Clause
27 applies and the rates for such hours shall be the
rates specified herein in relation to the normal hourly
rates.

29. Clause 27—Sick Leave: Delete this whole clause.
30. Clause 28—Tools: Delete this whole clause.
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31. Clause 31—Wages: Delete this clause and insert the
following in lieu thereof—

31.—WAGES
(1) The weekly rate for Mechanical Services employ-

ees shall be—
Title Classification Base Arbitrated Award

Rate Safety Net Rate
$ Adjustment

(a) RAC Level 5 (125.1%) Mechanical Services 522.10 56.00 578.10
Employee

(b) RAC Level 5(i) Mechanical Services 534.43 56.00 590.43
(128.1%) Employee (i)

(c) RAC Level 5A (125.1%) Multi-skilled Employee 522.10 56.00 578.10
(d) RAC Level 5A(i) Multi-skilled Employee (i) 534.43 56.00 590.43

(128.1%)
(e) RAC Level 6 (131.0%) Senior Inspector 546.50 56.00 602.50
(f) RAC Level 6(i) Senior Inspector (i) 559.05 56.00 615.05

(134.0%)

(2) The service payment being paid to Mechanical
Services Employees who were employed prior to 1
August 1996 shall be frozen from that date and no
further increases shall be paid. Employees employed
on or after 1 August 1996 shall not be entitled to the
service payment.

(3) (a) The rates of pay in this award include four
arbitrated safety net adjustments totalling
$34.00 the last payable from the beginning of
the first pay period on or after the 14th day of
November 1997. These arbitrated safety net
adjustments shall be absorbed into any
overaward payments.

(b) Furthermore the rates of pay in this award in-
clude the arbitrated safety net adjustments of
the following amounts as provided for in Ap-
plication No 757 of 1998—

(i) $14.00 per week increase in award
rates up to and including $550.00 per
week.

(ii) $12.00 per week increase in award
rates above $550.00 per week and up
to and including $700.00 per week; and

(iii) $10.00 per week increase in award
rates above $700.00 per week.

These arbitrated safety net adjustments shall
be offset against any equivalent amount in rates
of pay received by employees since 1 Novem-
ber 1991 whose wages and conditions are
regulated by this award and which are above
the wage rates prescribed in it, provided that
the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the
enterprise agreement.
Increases made under State Wage Case Prin-
ciples prior to June 1998, except those
resulting from enterprise agreements, are not
to be used to offset this arbitrated safety net
adjustment of $14.00, $12.00 or $10.00 per
week as the case may be.

(c) Further the rates of pay in this award include
the $12 per week or $10 per week arbitrated
safety net adjustments payable from the be-
ginning of the first pay period on or after 1st

August 1999. These rates are as follows—
(i) a $12 per week increase up to and in-

cluding award rates of $510.00 per
week; and

(ii) a $10 per week increase in award rates
above $510.00 per week.

This arbitrated safety net adjustment shall be
offset against any equivalent amount in rates
of pay received by employees since 1 Novem-
ber 1991 whose wages and conditions are
regulated by this award and which are above
the wage rates prescribed in it, provided that
the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the
enterprise agreement.

Increases made under State Wage Case Prin-
ciples prior to July 1999, except those resulting
from enterprise agreements, are not to be used
to offset this arbitrated safety net adjustment
of $12 per week or $10 per week.

32. Clause 32—Hours: Delete this clause and insert the fol-
lowing in lieu thereof—

32.—HOURS

(1) The ordinary hours of work shall be 37.5 hours per
week excluding meal breaks of up to 1 hour per day
to be worked on any five days of the week.

(2) The ordinary hours of work shall be worked between
the hours of 6.00am and 6.00pm. Changes may be
made to the daily spread of hours with the agree-
ment of the majority of employees at the worksite.
Changes will not be unreasonably opposed.

(3) Mechanical Service Employees (excluding RAC
Levels 5A and 5A(i)) undertaking on-site inspec-
tions shall operate directly from home and may
use their discretion as to actual start and finish
times, meal breaks etc, within the period 8.00am
to 5.30pm.

(4) RAC Levels 5A and 5A(i) will commence at 8.30am
either from home or headquarters as directed.

(5) Weekend Inspections: Where ordinary hours are
worked on a Saturday or Sunday, they shall be paid
at time and a half, and time and three quarters re-
spectively.

33. Clause 34—Meals: Delete this clause and insert the
following in lieu thereof—

34.—MEALS

(1) Subject to the provision of Clause 32, subclause (2)
an unpaid meal break of not less than 36 minutes
shall be allowed, and taken at the discretion of the
R.A.C., but not later than 5 hours after commence-
ment of work except where an alternative
arrangement is entered into as a result of discussions
as provided for in subclause (2) of this Clause.

(2) By agreement between R.A.C. and the majority of
employees in the section or sections concerned, an
employee or employees may work in excess of five
hours, but not more than six, at ordinary rates of pay
without a meal break.

(3) The time of taking a scheduled meal break or rest
break by one or more employees may be altered by
R.A.C. if it is necessary to do so in order to meet a
requirement for continuity of operations.

(4) R.A.C. may stagger the time of taking a meal or rest
break to meet operational requirements.

(5) When an employee is required for duty at the
R.A.C.’s request during the employee’s usual meal
interval and the meal interval is thereby postponed
for more than half an hour, the employee shall be
paid at overtime rates until the employee gets the
meal interval.

(6) Where employees request to work through their meal
break in order to finish earlier, the provisions of
subclauses (2) and (5) above shall not apply.

(7) When providing the scheduled monthly training at
the worksite, the R.A.C. shall pay a meal allowance
and allow a 15 minute paid tea break. The allowance
shall be the rate prescribed by the Metal Trades (Gen-
eral) Award as varied from time to time.

(8) Employees working at Head Office and at metro-
politan branches shall be allowed two tea breaks of
ten minutes duration, one in the morning and one in
the afternoon as directed by the Supervisor.

34. Clause 36—Sick Leave: Delete this whole clause.
35. Clause 37—Tools and Equipment: Delete this whole

clause.
36. Clause 38—On-site Inspections: Re-number as Clause

36.
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37. Part IV—Fleet Maintenance: Insert this new part with
the following clauses—

PART IV—FLEET MAINTENANCE
37—WAGES

(1) The weekly base rate for Fleet Maintenance Employ-
ees shall be—

(a) Classification $
Classification Base Arbitrated Award

Rate Safety Net Rate
$ Adjustment

RAC Level 1 (99.9%) 416.78 60.00 476.78
RAC Level 3 (106.1%) 442.50 60.00 502.50
RAC Level 3(i) (109.1%) 455.16 60.00 515.16
RAC Level 5 (125.1%) 522.10 56.00 578.10

(2) APPRENTICES
Wage per week expressed as a percentage of the
R.A.C. Level 1 Award rate.
Four Year Term %
First year 42
Second year 55
Third year 75
Fourth year 88
Three and a Half Year Term
First six months 42
Next year 55
Next year 75
Final year 88
Three Year Term
First year 55
Second year 75
Third year 88

(3) The service payment being paid only to Fleet Main-
tenance Employees who were employed prior to 1
August 1996 shall be frozen from that date and no
further increases shall be paid. Employees employed
on or after 1 August 1996 shall not be entitled to the
service payment.

(4) (a) The rates of pay in this award include four
arbitrated safety net adjustments totalling
$34.00 the last payable from the beginning of
the first pay period on or after the 14th day of
November 1997. These arbitrated safety net
adjustments shall be absorbed into any
overaward payments.

(b) Furthermore the rates of pay in this award in-
clude the arbitrated safety net adjustments of
the following amounts as provided for in Ap-
plication No 757 of 1998—

(i) $14.00 per week increase in award
rates up to and including $550.00 per
week.

(ii) $12.00 per week increase in award
rates above $550.00 per week and up
to and including $700.00 per week; and

(iii) $10.00 per week increase in award
rates above $700.00 per week.

These arbitrated safety net adjustments shall
be offset against any equivalent amount in rates
of pay received by employees since 1 Novem-
ber 1991 whose wages and conditions are
regulated by this award and which are above
the wage rates prescribed in it, provided that
the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the
enterprise agreement.
Increases made under State Wage Case Prin-
ciples prior to June 1998, except those
resulting from enterprise agreements, are not
to be used to offset this arbitrated safety net
adjustment of $14.00, $12.00 or $10.00 per
week as the case may be.

(c) Further the rates of pay in this award include
the $12 per week or $10 per week arbitrated
safety net adjustments payable from the be-
ginning of the first pay period on or after 1st

August 1999. These rates are as follows—
(i) a $12 per week increase up to and in-

cluding award rates of $510.00 per
week; and

(ii) a $10 per week increase in award rates
above $510.00 per week.

This arbitrated safety net adjustment shall be
offset against any equivalent amount in rates
of pay received by employees since 1 Novem-
ber 1991 whose wages and conditions are
regulated by this award and which are above
the wage rates prescribed in it, provided that
the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the
enterprise agreement.
Increases made under State Wage Case Prin-
ciples prior to July 1999, except those resulting
from enterprise agreements, are not to be used
to offset this arbitrated safety net adjustment
of $12 per week or $10 per week.

38.—APPRENTICES
The provisions of the Industrial Training Act, 1975
as amended, shall apply to apprentices.

39.—HOURS
(1) The ordinary hours of work shall be 38 and may be

worked on any or all days of the week Monday to
Friday inclusive between the hours of 6.00am and
6.00pm. Provided that the spread of hours may be
altered by agreement between RAC and the major-
ity of employees in the section or sections concerned.

(2) The ordinary hours of work shall be consecutive ex-
cept for a meal interval which shall not exceed one
hour and

(a) An employee shall not be compelled to work
for more than five hours without a meal inter-
val except where an alternative arrangement
is entered into as a result of discussions as
provided for in subclause 2(b) of this clause.

(b) By agreement between RAC and the major-
ity of employees in the section or sections
concerned, an employee or employees may
work in excess of five hours, but not more
than six, at ordinary rates of pay without a
meal break.

(c) The time of taking a scheduled meal break or
rest break by one or more employees may be
altered by RAC if it is necessary to do so in
order to meet a requirement for continuity of
operations.

(d) RAC may stagger the time of taking a meal or
rest break to meet operational requirements.

(e) When an employee is required for duty dur-
ing the employee’s usual meal interval and the
meal interval is thereby postponed for more
than half an hour, the employee shall be paid
at overtime rates until the employee gets the
meal interval.

40.—OVERTIME
(1) The R.A.C. may require any employee to work rea-

sonable overtime at the rates prescribed in this clause,
and employees shall work overtime in accordance
with such requirement.

(2) The rates of pay for all work done outside ordinary
hours (including Saturdays), shall be time and a half
for the first two hours and double time thereafter.
Work on Sunday shall be paid for at double time.
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38. Schedule 1—Parties to the Award: Delete this Schedule
and insert the following in lieu thereof—

SCHEDULE 1
PARTIES TO AWARD

The following shall be parties to this Award—
The Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of Workers,
Western Australian Branch
1111 Hay Street
WEST PERTH WA 6005
Royal Automobile Club of W.A. (Inc)
228 Adelaide Terrace
PERTH WA 6000

39. Schedule 2—Liberty to Apply: Delete this whole
Schedule.

PUBLIC SERVICE
ARBITRATOR—

Matters Dealt With—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

Director General, Department of Transport.
No.P 5 of 2000.

COMMISSIONER J F GREGOR.
23 May 2000.

Reasons for Decision.
THE COMMISSIONER The Civil Service Association of
Western Australia Incorporated (CSA) (the applicant), has
applied to the Public Service Arbitrator pursuant to Section
80 E (1) of the Industrial Relations Act 1979, (the Act), for
orders to halt disciplinary proceedings instituted under the
Public Sector Management Act (PSMA) by the Director Gen-
eral of Transport against Dr Robert Charles Kay (Dr Kay).

Dr Kay is an officer of the Public Service for the purposes
of the PSMA, employed by the Department of Transport (the
Department). His formal position is Manager, Coastal Man-
agement Branch (Level 8). In July and August 1999, the
Department commenced a review of the Coastal Data Centre,
at the Costal Management Branch. Arising from the review
investigations took place which resulted in Dr Kay being
charged with six (6) criminal offences all pursuant to Section
83 of the Criminal Code. Dr Kay was directed to leave the
Coastal Management Branch, hand in his motor vehicle, laptop
computer, keys and security pass and was informed he would
be transferred to a position in Head Office from 7 September
1999. On 19 October 1999, the Department formally put a
number of allegations to Dr Kay pursuant to the PSMA. His
solicitors advised the Department on 26 October 1999, that
he denied the allegations and due to pending criminal matters
and a denial to access documentation, could not formally re-
spond to the charges. A consultant was appointed pursuant to
Section 81(2) of the PSMA to investigate the allegations. On
legal advice Dr Kay did not provide evidence to that person.
In December 1999, Dr Kay was advised in writing that it had
been found that he “appear(ed) to have committed a serious
breach of discipline” and was charged with committing three
(3) acts of misconduct under Section 86(1) of the PSMA. The
substance of the three allegations of misconduct is identical
to three of the six criminal charges against Dr Kay. At all times
Dr Kay has denied the charges. On 15 December 1999, the
Acting Director General of Transport, advised Dr Kay that he
would proceed to hear the matter under the PSMA. For this
purpose Dr Kay would be required to attend a disciplinary
hearing where the charges would be considered pursuant to
the terms of the PSMA.

Prior to the disciplinary hearing the applicant filed Applica-
tion No. PSAC 4 of 2000. That application was subject of a
conference before the Commission. The result was the disci-
plinary proceedings were adjourned by consent pending the
determination of an application to be filed seeking an order
that the Department proceed no further with the disciplinary
matters until the hearing of criminal charges. The respondent
was prepared to adjourn the proceedings upon terms which
were agreed between the parties. One of which was the filing
of this application.

The application was heard on 28 April 2000. The applicant
sought an order that disciplinary proceedings which had been
instituted by the respondent be suspended while parallel crimi-
nal proceedings are dealt with. Counsel for the applicant, Mr
Johnson, submitted that Section 80E of the Act gives the Public
Service Arbitrator exclusive jurisdiction to enquire into and deal
with any industrial matter relating to a government officer. Dr
Kay is, without objection from the Department, clearly a gov-
ernment officer. The matter is an industrial matter pursuant to
Section 7 of Act because the disciplinary proceedings involve
matters affecting and relating to the ‘work, privileges, rights or
duties of employers or employees in an industry or any employer
or employee therein’. The definition is satisfied by the facts in
this matter. Dr Kay had been harmed in his employment as a
consequence of the disciplinary proceedings, he had been trans-
ferred, he had lost use of privileges.

The charges that have been bought by the Department are in
relation to precisely the same matters as the criminal prosecu-
tions. The disciplinary proceedings, are clearly the subject of
criminal proceedings. The same facts and matters to be dealt
with at the disciplinary proceedings will be issues before the
criminal court and this leads to prejudice against Dr Kay. There
is no similar prejudice to the employer. Even if there is some,
the potential prejudice to Dr Kay outweighs it. There is po-
tential for Dr Kay to be compelled at the disciplinary hearing
to answer questions which would result in a total removal of
his privilege against self incrimination. This amounts to sub-
stantial prejudice if the disciplinary action goes ahead and Dr
Kay is forced to give evidence. In the criminal proceedings it
may be that documents are produced or witnesses will give
evidence on Dr Kay’s behalf. The position of the witnesses at
the disciplinary hearing needs to be considered. For instance,
are they obliged to answer questions that put them into a breach
of discipline? This could compromise Dr Kay’s position in
relation to the criminal prosecution. Dr Kay will be unable to
mount a proper defence in the disciplinary hearing if he has
the criminal action hanging over his head.

The Department argues the privilege against self incrimina-
tion is not an issue. This has been dealt with by Gibbs CJ in
Hammond v The Commonwealth (1982) 152 CLR at 198. The
two fundamental elements referred to by Gibbs CJ are miss-
ing in the disciplinary proceedings. Evidence is not taken on
oath and there is no ability to compel the applicant to answer
questions relating to admissions of crimes with which he has
been charged. The mere existence of current and relevant crimi-
nal proceedings against the defendant in civil proceedings does
not give that defendant a right to stay the civil proceedings
until the criminal proceedings are finished. Whether they are
stayed or not, is a matter of discretion for the tribunal dealing
with a civil matter. The applicant needs to show some real,
not merely notional danger, that disclosure of the defence in a
civil action would or might lead to a potential miscarriage of
justice. This discretion involves consideration of the public
interest in the investigation of a complaint, balanced against
the interest in maintaining the right to silence. The interest of
the respondent is important and must also be considered.

The Department wants the disciplinary proceedings to be
heard as the charges involve serious issues. Dr Kay remains
on full pay and it is unlikely that the criminal charges will be
disposed of this year. There is no issue raised which is “…[a]
matter affecting or relating to work privileges or rights or
duties of employers or employees in any industry”, because
the matter to be considered deals with the administration of
the criminal law. The right to remain silent is a common law
right and only happens to be an issue because of the legal and
factual proximity of the parties. It was suggested by Counsel
that if in due course the applicant believes his right is threat-
ened the appropriate forum for relief is in the Supreme Court
of Western Australia.
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Similar matters to these were considered by His Honour
Wilcox J in Schouten v Telstra Corporation Limited (1993)
49 IR 339, where His Honour found that the fact of an inves-
tigation is not of itself, a sufficient basis to adjourn substantive
proceedings. In his reasons for decision His Honour consid-
ered the general relationship between civil and criminal
proceedings as follows—

“Counsel for the applicant put at the forefront of their
submission the underlying propostion that the law will
not place people charged with a criminal offence in the
dilemma of having to defend other proceedings arising
out of the same circumstances as the criminal charge un-
til after the criminal proceedings have been finalized.
I think it is fair to say that, at one time, judges had a
strong predisposition to that view. But it is clear from the
more recent cases that there is not now such a rule. I had
occasion to look at this question, in the context of pend-
ing civil proceedings, in Cameron’s Unit Services Pty
Limited v Kevin R Whelpton and Associates Australia Pty
Limited (1984) 4 FCR 428. I do not propose to repeat
what I there set out. However, the authorities to which I
then referred made it clear that there is no general rule
that civil proceedings should be stayed pending resolu-
tion of criminal charges arising out of the same facts.
The current rule is that, in considering whether or not a
civil action should proceed to a hearing, the court should
take into account the chance that this course will occa-
sion in justice in the criminal proceedings. This requires
the court to consider such matters as possible prejudi-
cial publicity, the imminence of the criminal trial and the
burden upon the accused person of defending two sets or
proceedings concurrently…..
However, as the authorities referred to in Cameron’s Unit
Services make plain, there is no absolute right of silence.
People charged with a criminal offence frequently choose
to comment, publicly or privately, regarding the substance
of the matter. A person has the right to disclose the sub-
stance of his/her defence to pending criminal proceedings.
This entitlement is something for the person to take into
account in considering what defence, if any, to make to a
civil proceeding. The same situation applies in a disci-
plinary case.”

Similar issues were considered by French J in Re: State of
Western Australia And: Bond Corporation Holdings Ltd;
Wardley Australia Limited; Lawrence Robert Connell; Wardley
Australia Securities Limited; Rothwells Limited (In Liquida-
tion) and James Phillip Yonge Nos. WA G115, 116 and 118 of
1990 FED No. 545 Practice and Procedure – Corporations –
Bankruptcy (1992) 10 ACLC 1349 (1992) 37 FCR 150 (1992)
114 ALR 275.

To stay proceedings,enunciated by Wootten J. in McMahon
v Gould (1982) 7 ACLR 202, which were approved by Wilcox
J. in Camerons Unit Services Pty Ltd v Kevin R Whelpton
Associates (Australia) Pty Ltd (1984) 4 FCR 428, by Kennedy
J. in Uni-lab Communication Ltd v Wright (unrep. Sup. Ct.
WA 27/1/98) and by O’Loughlin J. in Deputy Federal Com-
missioner of Taxation v Alvaro (1990) 90 ATC 4744.

1. Prima facie a plaintiff is entitled to have his action
tried in the ordinary course of the procedure and
business of the Court.

2. It is a grave matter to interfere with this entitlement
by a stay of proceedings, which requires justifica-
tion on proper grounds.

3. The burden is on the defendant in a civil action to
show that it is just and convenient that the plain-
tiff ’s ordinary rightds should be interfered with.

4. Neither an accursed nor the Crown is entitled as of
right to have a civil proceeding stayed because of a
pending or possible criminal proceeding.

5. The Court’s task is one of “the balancing of justice
between the parties”, taking account of all relevant
factors.

6. Each case must be judged on its own merits, and it
would be wrong and undesirable to attempt to de-
fine in the abstract what are the relevant factors.

7. One factor to take into account where there are pend-
ing or possible criminal proceedings is what is

sometimes referred to as the accused’s “right of si-
lence”, and the reasons why that right, under the
law as it stands, is a right of a defendant in a crimi-
nal proceeding.

8. However the so called “right of silence” does not
extend to give such a defendant as a matter of right
the same protection in contemporaneous civil pro-
ceedings. The plaintiff in a civil action is not
debarred from pursuing action in accordance with
normal rules merely because to do so would or might,
result in the defendant, if he wished to defend the
action, having to disclose, in resisting an applica-
tion for summary judgment in the pleading of his
defence, or by way of discovery or otherwise, what
his defence is likely to be in the criminal proceed-
ings.

9. The Court should consider whether there is a real
and not merely notional danger of injustice in the
criminal proceedings.

10. In this respect factors which may be relevant in-
clude—

I. The possibility of publicity that might reach
and influence jurors in the civil proceedings;

II. The proximity of the criminal hearing;
III. The possibility of miscarriage of justice e.g.

by disclosure of a defence enabling the fabri-
cation of evidence by prosecution witnesses,
or interference with defence witnesses;

IV. The burden on the defendant of preparing for
both sets or proceedings concurrently;

V. Whether the defendant has already disclosed
his defence to the allegations;

VI. The conduct of the defendant including his
own prior invocation of civil process when it
suited him.

11. The effect on the plaintiff must also be considered
and weighed against the effect on the defendant in
which regard it may be relevant to consider the na-
ture of the defendant’s obligation to the plaintiff;
and

12. In an appropriate case the proceedings may be al-
lowed to proceed to a certain stage e.g. setting down
for trail and then stay it.

I accept the preceding as a comprehensive, although not
necessarily exhaustive, statement of the considerations that
may be relevant when the power of the Court to stay its own
proceedings where they may affect parties in a contempora-
neous criminal prosecution is invoked. Consistently with that
statement the Court will ordinarily allow proceedings in which
its jurisdiction has been properly invoked to progress to trial
and determination unless the legitimate interests of the par-
ties and the administration of justice require otherwise. The
judgment to be made is essential normative and requires a
balancing of factors of the kind referred to in the judgment of
Wootten J.

For the purposes of this determination I understand that the
parties categorize the disciplinary enquiry under the PSMA
as a form of civil proceeding. I agree, and have made the fol-
lowing analysis and findings on that basis. It is clear from the
authorities that there is no longer an automatic pre-disposi-
tion to stay civil proceedings if there are criminal proceedings
on foot. The general law as espoused in the authorities needs
to be applied to the circumstances here. The disciplinary en-
quiry is constituted under the PSMA. If the enquiry makes a
decision which prejudices the employment rights or privileges
of Dr Kay, Sections 80I and 80E of this Act allow for review
by the Public Service Arbitrator or by the Public Service Ap-
peal Board. I mention this because, these provisions encompass
by way of provision for relief all that could affect Dr Kay out
of the disciplinary proceedings which could be said to be an
industrial matter within the definition set out in Section 7 of
the Act. The fundamental concern of the applicant is that his
privilege against self-incrimination might be put at risk dur-
ing the enquiry. That matter en vacuo implications of a decision
of the enquiry relating to rights and privileges of Dr Kay as an
employee, is in my view, not an industrial matter. It is as Coun-
sel for the Department says, ‘…[a] matter of a common law
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right’ and is only an issue in this matter because of the legal
and factual proximity of the parties.

If a common by right of Dr Kay is threatened, the appropri-
ate forum for relief is in the Supreme Court. Questions of
interference with the applicant’s ordinary rights do not arise
for consideration in this jurisdiction until the time that the
disciplinary enquiry makes a decision which impinges upon
the rights and privileges of Dr Kay as an employee.

The right to silence is, under the law as it stands, the right of
a defendant in criminal proceedings. Amongst the factors to
be considered are the proximity of the criminal hearing, which,
in this case is well into the future. The Commission, because
it has heard no evidence, is unable to canvass a possibility of
a miscarriage of justice by disclosure of a defence, which
would allow for fabrication of evidence by prosecution wit-
nesses. There is no additional burden on the applicant for
having to prepare two sets of proceedings concurrently, be-
cause the criminal proceedings are far in the future. As His
Honour Justice French says in Bond Corporation Holdings
Ltd; Wardley Australia Limited NL, the judgment to be made
is essentially normative and requires a balancing of the fac-
tors.

There is no suggestion at all that the disciplinary proceed-
ings under the PSMA have not been properly invoked. Neither
the legitimate interests of the parties nor the administration of
justice require this Commission to interfere even if it has ju-
risdiction which I doubt.

Even if there is jurisdiction, the same reasons I relied on in
Robe River Iron Associates v MEW (1994) 74WAIG 3040 @
3042 to refuse a similar plea for relief are opposite here and I
would similarly not interfere with the proceedings of the dis-
ciplinary enquiry. Finally it is not in the public interest to delay
the disciplinary enquiry. Dr Kay continues to be paid and the
Department is entitled to certainty in it’s operations.

The application will be dismissed.
Appearances: Mr J Johnson of Counsel appeared for the

applicant
Mr R Andretich of Counsel appeared for the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of  Western Australia
Incorporated

and

Director General, Department of Transport.
No. P 5 of 2000.

COMMISSIONER J.F. GREGOR.
23 May 2000.

Order.
HAVING heard Mr J Johnson, of Counsel, on behalf of the
applicant and Mr R Andretich, of Counsel, on behalf of the
respondent, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be, and is hereby, dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

WORKPLACE AGREEMENTS—
Matters pertaining to—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979 Section 7F.

Philip Hunt

and

Swan Barrack Holdings.
No. WAG 3 of 2000.

COMMISSIONER J H SMITH.
16 May 2000.

Reasons For Decision (Extempore).
THE COMMISSIONER: This is a referral to the Commis-
sion by an employee for determination of a question or dispute
that has arisen between the parties to a workplace agreement
about the meaning or effect of the agreement, namely whether
the employer, Swan Barrack Holdings Pty Ltd, being a party
to a registered workplace agreement was entitled to require
the employee party, Mr Philip Mark Hunt, to take annual leave
during a period of one month’s notice in writing of termina-
tion of his employment.

This matter comes to be determined by the Industrial Rela-
tions Commission under s.7F(1) of the Industrial Relations
Act. Section 7F(1) provides that—

“The parties to a workplace agreement may by agree-
ment in writing refer to the Commission for determination
any question or dispute that has arisen between the par-
ties about the meaning or effect of the agreement,
including any provisions implied in the agreement by the
Minimum Conditions of Employment Act 1993.”

The relevant facts are that on 17 March 2000, Swan Bar-
rack Holdings Pty Ltd terminated Mr Hunt’s employment by
giving notice in writing to him. The notice is set out in a letter
in which it is stated—

“With respect to our staff meeting on 14 March 2000 and
as requested by you, I am putting in writing to you that
with the closure of our group activities for the time be-
ing, your service is no longer required and we are giving
you one month notice with effect from today. Your last
day will be 16.4.2000.
You are entitled to 20 days leave for this one year service
and we will require you to take these leaves during your
one month notice. As there are still some work to be sorted
out, we will require you to come back for 4 to 6 days of
your leave and I will arrange with you.
I would like to thank you for your service with us.”

The letter was tendered as an exhibit in these proceedings
and was signed by Ms Judy Loh, a Director of the Respond-
ent.

At the time the notice of termination was given, the parties
were bound by a workplace agreement which was registered
under the provisions of the Workplace Agreements Act 1993.
The workplace agreement in force at the date of termination,
was entered into by the parties, by executing the agreement
firstly on 10 December 1999 and re-executing it on 1 Febru-
ary 2000. The agreement was registered by the Commissioner
for Workplace Agreements on 28 February 2000. The agree-
ment is expressed to expire on 31 December 2000. The
termination of contract clause in the workplace agreement
provides—

“Except in the case of gross misconduct the parties agree
that one month notice in writing shall be given by either
the employer or the employee as the case may be when
terminating employment, alternatively, payment of (in the
case of the employer) one month salary or forfeiture of
(in the case of the employee) one month salary. In the
case of gross misconduct the employment may be termi-
nated immediately and without notice.”

The leave provision of the workplace agreement provides:
“In addition to the Government Gazetted Public Holi-
days the employee shall receive 4 (four) weeks of paid
annual leave (or pro-rata thereof) for the contract period
to be taken at a mutually convenient time.
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The dispute resolution clause of the agreement provides:
“Any question or dispute arising between the parties about
the meaning or effect of the Agreement, including any
provisions implied in the Agreement by the Minimum
Conditions of Employment Act, unable to be resolved
between the parties shall be resolved by an arbitrator.
The arbitrator will be a person whom the parties agree
on, but in the absence of agreement, will be the person
nominated by the Chief Commissioner of the Western
Australian Industrial Relations Commission.”

It is notable that the leave provision of the workplace agree-
ment provides that four weeks annual leave is to be taken at a
mutually convenient time. The clause requires the agreement
of both parties as to when leave is to be taken. Accordingly
the employer cannot give a unilateral direction to the employee
to take leave.

Pursuant to s.5 of the Minimum Conditions of Employment
Act 1993, the minimum conditions of employment extent to
and bind all employees, employers and are taken to be im-
plied in any workplace agreement. Further, under s.17 of the
Workplace Agreements Act, the Minimum Conditions of
Employment Act 1993 have effect despite any provision of a
workplace agreement.

The minimum condition in dispute in this matter is the pro-
vision which provides for the payment of annual leave on
termination. Section 24(2)(b) of the Minimum Conditions of
Employment Act provides—

“If an employee’s employment is terminated by the em-
ployer through no fault of the employee, before the employee
has taken annual leave to which he or she is entitled, the
employee is to be paid for all of that annual leave.”

In my view, the meaning of s.24(2)(b) of the Minimum
Conditions of Employment Act, is that if at the time a deci-
sion is made to terminate an employee’s employment and the
employee has accrued annual leave entitlements, the provi-
sion requires the employer to pay the employee for the accrued
annual leave and is not entitled to direct the employee to take
annual leave during the notice period, after notice of termina-
tion of employment is given.

Leaving aside the provisions of s.24 of the Minimum Con-
ditions of Employment Act there are a number of authorities
which have considered this issue, in relation to provisions in
awards made by the Commission.

The first of those decisions is the decision of the Court of
Arbitration, Western Australia in The Hospital Employees’
Industrial Union of Workers of WA v Chief Secretary of West-
ern Australia (1931) 11 WAIG 105. That case concerned an
application for interpretation under s.88 of the Industrial Ar-
bitration Act 1912. The questions raised in that matter were
very similar to the issues raised in this case.

At page 106 the Court of Arbitration stated—
“The question for interpretation as put by the Crown is
as follows—
“Is a worker who has been given annual leave under the
provisions of the award subject to termination of his serv-
ices by notice during the period of his leave. If so, to
what payment is he entitled?”
The question for interpretation put by the workers reads
as follows—
“Is a worker under notice entitled to payment for the whole
of the period of notice and in addition payment for pro-
portionate holiday pay accrued at termination of notice,
or can such worker be required to take proportionate holi-
days without payment during his term of notice.”

Clause 6 of the award in question provided that—
“Workers specifically mentioned in the wages schedule
herein contained shall be granted two weeks’ leave on
full pay on completion of each year of service ...”

Further under clause 6 of the award, it was provided that
any worker who may resign or be dismissed from service shall
be entitled to payment for any holidays which may be due
under the clause at the time of resignation or dismissal.

The Court of Arbitration considered the provisions in the
award and held that—

“The first point … is that in all cases where applicable
full effect must be given to the provision of the award

which reads:– ‘Any worker who may resign or be dis-
missed from the service shall be entitled to payment for
any holidays which may be due under this clause at the
time of resignation or dismissal.’ The latter portion means,
of course, at the time the resignation or dismissal takes
effect. The provision means a cash payment in lieu of
holidays. It applies whether the worker has served for
under a year or more than a year at the time of dismissal
or resignation. It converts any right that might have ac-
crued to a holiday properly so called to a right to cash
payment corresponding to it.

Accordingly the Court of Arbitration held that—
“The answer to the question put by the Department is—

‘The notice of termination of services will not begin
to take effect until the leave terminates.’

The answer to the question put by the union is—
‘The worker is entitled to payment for the whole of
the period of notice and in addition thereto to a pay-
ment for holidays accrued due at the termination of
the notice.’ “

The issue raised in the decision of the Court of Arbitration
was considered in a decision of the Western Australian Indus-
trial Appeal Court in McSharer v Hospital Employees’
Industrial Union of Workers, WA (1975) 54 WAIG 1545 in
which Burt CJ at 1546 held that—

“… the effect of the annual leave provisions in operation is
that the contract of service continues throughout a period
of five weeks, this being a notion conveyed by the word
‘leave’ and by the expression ‘on full pay’. This is some-
thing to which in the terms of the clause the worker is
entitled. The right to terminate the employment on one
week’s notice should be read subject to clause 9(1)(b) and
to the entitlement which that clause when it operates cre-
ates, and hence in my opinion it should be held that an
employer cannot give notice which in its terms would ter-
minate the employment within the period of annual leave.”

The forementioned decisions were considered further by the
Western Australian Industrial Appeal Court, in Amalgamated
Metal Workers and Shipwrights Union of Western Australia v.
Multicon Engineering (WA) Pty Ltd (1980) 60 WAIG 1055.
In that case the employee had been employed at the time of
termination for a period exceeding 12 months. He went on
annual leave which was to cease on 18 May 1979. During his
leave on 9 May 1979, the respondent gave notice purporting
to terminate the employee’s employment on the last day of
his annual leave. The question in that case was whether the
notice was valid for its express purpose.

Wallace J approved of the decisions referred to above and at
page 1056 he disagreed with a contrary decision of Ludeke J
in the Australian Institute of Marine and Power Engineers v
Australian Coastal Shipping Commission 32 AILR 670 and
observed—

“It is well settled that annual leave constitutes a contrac-
tual right arising out of an employee’s service and is there,
inter alia, to contribute to his well-being and efficiency
as an employee. The award does not provide a right in
the employer to interfere therewith. The giving of notice
of termination of employment is an interference with the
benefit that the leave provision provides. In my view one
should not construe the award so as to take away from
the employee any part of the leave provision therein con-
tained.”

Accordingly he came to the view that a notice of termina-
tion during a period of annual leave was ineffective and invalid.

Brinsden and Smith JJ also came to a similar view. At page
1057, Brinsden J said—

“I think the correct approach to the construction of this
award is to regard the annual leave provisions as an addi-
tional benefit conferred upon the worker to the benefit of
the requirement of one week’s notice or payment in lieu
of notice. For the employer to be able to concurrently to
run the period of notice with annual leave would in effect
be to deny the worker the benefit of annual leave to the
extent of one week.”

After having regard to the forementioned decisions and by
having regard to s.24 of the Minimum Conditions of Employ-
ment Act, I have come to the view that the meaning or effect
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of the workplace agreement, including the term that is im-
plied into the workplace agreement under s.24(2)(b) of the
Minimum Conditions of Employment Act is that—

1. On the giving of one month’s notice of termination
of the contract of employment under the termina-
tion clause of the workplace agreement, the
employee, Mr Philip Mark Hunt, was entitled to be
paid for all accrued annual leave that he had not taken
prior to the date of the termination notice;

2. The employer, Swan Barrack Holdings Pty Ltd, can-
not require the employee to take annual leave during
a period of notice of termination of the employment
contract.

I have reached this decision by having regard to the express
provisions of s.22(2)(b) of the Minimum Conditions of Em-
ployment Act and to the provisions of the workplace
Agreement, particularly the termination of contract provision
which requires that notice of one month of termination can be
given by the employer and the leave provision of the workplace
agreement which entitles the employee to four weeks paid
leave to be taken at a mutually convenient time.

I will issue a determination in the terms set out above.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979 Section 7F.

Philip Hunt

and

Swan Barrack Holdings.
No. WAG 3 of 2000.

COMMISSIONER J H SMITH.
16 May 2000.

Determination.
Having heard the Applicant Mr P Hunt (“the employee”) and
Ms J Loh on behalf of the Respondent Swan Barrack Hold-
ings Pty Ltd (“the employer”) pursuant to Section 7F of the
Industrial Relations Act 1979, it is determined that—

1. The meaning or effect of the workplace agreement
executed by the Applicant and the Respondent (on
10 December 1999 and on 1 February 2000) and
registered by the Commissioner of Workplace Agree-
ments on 28 February 2000, including the meaning
or effect of the term implied into the workplace agree-
ment under s.24(2)(b) of the Minimum Conditions
of Employment Act 1993 is that—

(a) On the giving of one month’s notice of termi-
nation of the contract of employment under
the termination clause of the workplace agree-
ment, the employee is entitled to be paid for
all accrued annual leave that he had not taken
prior to the date of the termination notice;

(b) The employer cannot require the employee to
take annual leave during a period of notice of
termination of the employment contract.

2. The Applicant and the Respondent are to pay a fee
of $35 each for services of a Commissioner.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

UNFAIR DISMISSAL/
CONTRACTUAL

ENTITLEMENTS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peter Baldwin

and

Hamersley Iron Pty Ltd

No. 1913 of 1999.

COMMISSIONER A.R. BEECH.

9 June 2000.

Reasons for Decision.
Mr Baldwin was employed as a salaried staff operator at the

Brockman operations of Hamersley Iron Pty Ltd. He com-
menced employment on 6 September 1998. Hamersley Iron
Pty Ltd made the decision to dismiss him with effect from 29
September 1999 due to what it considered to be a serious safety
breach committed by him. The incident which led to that con-
clusion occurred on 4 September 1999.

Mr Baldwin worked nightshift on 4 September 1999. He
was driving a MT3600 haul truck. At approximately 1.30am
he was descending a long ramp known as the megaramp. He
commenced the descent holding the truck speed to 20kph.
The accident investigation report produced by the company
concluded that he “lapsed in concentration and then realised
he had gone into over-speed and an approximate speed of
40kph was noted”. Mr Baldwin slammed his foot hard on the
service brake. He noticed sparks and flames coming from the
wheel motor. He then decided to let the truck continue to roll
down the megaramp until it came to a flat area. The truck
reached a maximum recorded speed of 87.5kph. Once the truck
came to the flat part of the megaramp the left hand wheel
motor made a loud bang which resulted in more fire in the
wheel motors. The truck veered to the left hitting the windrow.
Mr Baldwin re-applied both the service and dynamic brakes
and continued to steer the truck until it came to a complete
halt. He then shut the machine down and an approaching wa-
ter truck extinguished the fires. Although no injuries occurred
the property damage was in excess of $360,000.00.

Hamersley Iron Pty Ltd stood Mr Baldwin down pending
an investigation. The decision to dismiss was made by Mr
Atkinson, the manager Marandoo/Brockman operations, af-
ter the investigation. His decision was based on the following
points—

(1) Mr Baldwin made a conscious decision to allow the
truck to accelerate to an unsafe speed.

(2) The probability for a catastrophic accident involv-
ing both Mr Baldwin and others was very high.

(3) Mr Baldwin was adequately experienced and trained
in operating haul trucks to know that this was an
unsafe practice.

(4) Mr Baldwin was an experienced safety representa-
tive/acting supervisor.

Mr Baldwin claims that his dismissal was harsh, oppressive
or unfair on a number of grounds.

1. That he was not adequately trained on the MT3600.
Mr Baldwin states that when he commenced employment

with Hamersley Iron Pty Ltd he was not trained to drive the
MT3600. At best, he was given a competency assessment,
which he passed, but he did not receive training as such. How-
ever, on the evidence I find that the point has little substance.
Prior to commencing with Hamersley Iron Pty Ltd he had
worked for Roche Bros where he did drive haul trucks. Al-
though he argues that the haul truck used by Roche Bros had
a more mechanical braking system than the braking system
on the MT3600, Hamersley Iron Pty Ltd called evidence re-
garding the similarity in the braking systems between the
mechanical 777/785 haul trucks and the electric motor assisted
dynamic braking system on the MT3600. I am satisfied from
the evidence, particularly from Mr Key (transcript p.174) that
there is no practical difference in the braking system between
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the two types of vehicles. There is a slight difference in the
operation of the service brake between the mechanical and
the electric truck but in both cases the service brake is in the
same location and performs the same function. Further, I am
quite satisfied from Mr Baldwin’s own evidence in cross-ex-
amination (transcript pages 62, 63 and 68) that he knew he
had to apply the service brake in an over-speed situation with
a single firm pressure until the vehicle speed reduced suffi-
ciently for the dynamic braking system to come into operation.
He is clear that he had been told what to do in an over-speed
situation and he did feel comfortable driving that particular
truck in the environment in which he had been given the com-
petency assessment.

It is convenient to deal with the competency assessment it-
self. It was given by Mr Key and I am satisfied that the
assessment occupied a 1½ to 2 hour period on 11 September
1998. It included Mr Baldwin driving the MT3600 with Mr
Key sitting beside him. I am satisfied, and find on the evi-
dence, that during the assessment there were times when Mr
Baldwin was driving that the truck went into over-speed and
Mr Baldwin brought it back under control.

The assessment document contains 26 points of assessment.
Mr Baldwin is quite correct when he points out that although
some of them are completed in a way that suggests Mr Baldwin
was tested on each point, in fact this is not so. The evidence of
Mr Key permits only the conclusion that Mr Baldwin was not
assessed by Mr Key on all of the points. Rather, Mr Key as-
sumed that Mr Baldwin was able to competently perform some
of the tasks due to Mr Baldwin’s apparent competence and
previous experience. However, the essential issue before the
Commission is whether Mr Baldwin was adequately trained
by Hamersley Iron Pty Ltd to stop the MT3600 safely in an
over-speed situation and none of the points on which Mr
Baldwin was not actually assessed are relevant to that issue.
Therefore, the fact that the assessment did not occur at night
time or that, contrary to the ticked box, Mr Key did not assess
Mr Baldwin’s use of tipping with a person spotting from the
ground, does not alter the fact that Mr Baldwin knew to Mr
Key’s satisfaction the correct application of the service brake
when the truck was in an over-speed situation.

Mr Key thought Mr Baldwin’s competency was very good.
Although Mr Key is not an assessor trained by the haul truck
manufacturer or an assessor with external training accredita-
tion, his own experience as a truck driver permits his
assessment that Mr Baldwin was a competent truck driver to
be given considerable weight.

Finally, Mr Baldwin states in relation to the incident that
led to his dismissal that after the over-speed alarm came on
and he became aware that the truck was travelling at least
40kph he hit the service brake as he had been told to do (tran-
script p.35). Accordingly, it cannot be said convincingly that
Mr Baldwin was unaware of the procedure to be followed or
had not been adequately trained in that procedure and this
ground is not made out.

2. That Mr Baldwin had only rarely been required to work
in that area.

Although Mr Baldwin referred to this as a reason why his
dismissal might be unfair, there is little direct evidence to sup-
port this ground. By the time of the incident, Mr Baldwin had
been working for approximately 7½ hours. During that time,
he had been up and down the megaramp some 17 times. It is
difficult for Mr Baldwin to state that he was not familiar with
the area or that there was some practical consequence of him
not working in that area particularly frequently.

3. That Mr Baldwin had not driven a haul truck for 10 weeks
prior to the incident.

Mr Baldwin submitted that it had been 10 weeks since he
had last driven a haul truck. In the intervening period, he had
driven other mechanical equipment such as a shovel or water
truck. However, the evidence does not show that this period
of time without driving a haul truck is a valid reason to find
that Mr Baldwin’s dismissal was unfair. The evidence of Mr
Key is that in his view it is not necessary for an operator to re-
familiarize himself with the haul truck after a break from
driving them of 10 weeks. I am prepared to accept his evi-
dence particularly given that the evidence brought from Mr
Johnson, who was called as a witness by Mr Baldwin, is that

even if some re-familiarization is necessary, it is limited to
approximately the first four hours’ driving (transcript p.131).
If the incident for which Mr Baldwin has been dismissed oc-
curred in his first drive on the haul truck after a break of 10
weeks then his argument might be somewhat stronger. How-
ever, as noted in the previous point, Mr Baldwin had been
driving the haul truck for 7½ hours without incident. That
does not suggest he needed to be re-familiarized with the haul
truck.

Mr Baldwin had a total of 260 hours previously driving haul
trucks with Hamersley Iron Pty Ltd since he commenced
employment with them. The evidence of Mr Key is that 260
hours is a long time and to some extent, once an operator has
learned to drive a haul truck, it is “like riding a bike”. On the
evidence overall, there is little to attack that evidence. Cer-
tainly the evidence would not support a conclusion that Mr
Baldwin had insufficient experience on haul trucks and that
he needed re-familiarization after a break of 10 weeks. In this
regard, it is to be noted that on at least three other occasions
during the course of his employment, Mr Baldwin had breaks
from driving a haul truck of approximately 10 weeks. On none
of those three previous occasions did he ever raise the issue
that he needed to be re-familiarized with the haul truck in
order for him to operate it competently and safely. Accord-
ingly, this ground is not made out.

4. That Mr Baldwin was absent when there was a presenta-
tion on the dynamic braking system

It is agreed that Mr Baldwin was absent from site when
there was a safety presentation regarding the use of the dy-
namic braking system on the MT3600. On the evidence, there
had been some problems with the operation of the dynamic
braking system which had led to problems with a grid box
which is basically a cooling device for the brakes. Mr Baldwin
argues that if he had been to the dynamic braking presenta-
tion, he is unlikely to have found himself in the over-speed
situation during the incident.

Evidence was brought during the proceedings regarding this
dynamic braking system presentation. Mr Johnson thought it
was an important presentation because he knew as a result of
the presentation that if his speed in the haul truck exceeded
30kph, the truck’s speed was not able to be controlled by use
of the dynamic braking system. Mr Schewtschenko also
thought the presentation was important because it resulted in
him using the automatic retard system now to decrease his
speed down the ramp. He used to use the service brake as well
but now uses the automatic retard system because it is easier.

However, the balance of the evidence regarding the dynamic
braking system presentation does not compel the conclusion
that Mr Baldwin’s dismissal was unfair because he did not
attend that presentation. The balance of the evidence shows
that the dynamic braking system presentation was to do with
the strength of the dynamic braking system. The point to be
made is that it did not have any consequence for the operation
of the service brake. Although Mr Baldwin may have known
with greater precision that if the vehicle exceeded 30kph he
would not be able to control the speed of the truck by the
dynamic brake, the speed limit he was required to observe
was 20kph. At the time of the incident, Mr Baldwin suddenly
realised that his speed was 40kph. The dynamic braking sys-
tem presentation did not alter the fact that in such a situation
Mr Baldwin was required to apply the service brake once con-
tinually until the vehicle slowed sufficiently for the dynamic
braking system to control the truck’s speed.

Further, Mr Baldwin had been using the dynamic braking
system throughout that evening prior to the incident and it is
difficult for the Commission to conclude that he was not fa-
miliar with its limits on that particular truck with the loads he
was carrying. It may be possible that if Mr Baldwin had at-
tended the dynamic braking system presentation he may have
preferred to engage the automatic retard system during the
shift and reduce the likelihood of over-speed. However, as Mr
Atkinson stated, equally Mr Baldwin’s attendance may not
have had a large impact on why Mr Baldwin got into an over-
speed situation at the time.  For those reasons, this ground is
not made out.

5. That Mr Baldwin’s duties had changed during the shift.
Until just before the incident occurred, Mr Baldwin’s duties
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had been to cart ore from the top of the megaramp down to
the crusher. He then received instructions to carry waste and
as a result went to a different area of the mine. Although that
area was a different area it was still at the top of the megaramp
and he still needed to descend the megaramp. The change was
to the load and the need to do a right hand turn 2/3 of the way
down the megaramp. Mr Baldwin’s own evidence (transcript
p.32) shows that he knew that he had to adjust his foot on the
dynamic braking system to maintain the same speed. In par-
ticular, he realized that he did not have to push his foot down
so far. I am not satisfied that the change in duties from carting
ore to carting waste is of significance. Indeed, on the evidence
it is open for the Commission to conclude that the weight of
the truck was less carrying waste than it was carrying ore and
that it is somewhat easier to bring a vehicle carrying a lighter
load under control during over-speed than it is to bring a ve-
hicle carrying a heavier load. This ground is therefore not
made out.

6. Lack of remedial action after the previous incident.
This refers to an incident involving Mr Baldwin which oc-

curred on 10 June 1999 at 4.30am. Mr Baldwin was 1/3 of the
way down the megaramp when the truck did not respond to
the dynamic braking system because of his speed (exhibit L,
paragraph 22). Mr Baldwin’s evidence is that he “feathered”
the service brake as he was used to doing in a mechanical
truck. Sparks had come from the wheel motors on that occa-
sion and he observed them because by then a hole had been
burnt in the plastic wheel cover. Apart from the burnt wheel
covers there was no other damage to the truck. After the truck
had been inspected and Mr Baldwin resumed driving, Mr
Kennedy spoke to Mr Baldwin. The evidence of Mr Baldwin
is that Mr Kennedy merely pointed to the service brake in the
cabin of the truck and told him to press it just the once and
hold it down. This is not significantly different from the evi-
dence of Mr Kennedy (transcript p.242 & p.243) who says
that he spoke to Mr Baldwin after that incident because he
had not applied the service brake correctly. He asked Mr
Baldwin if he understood the use of the service brake, ex-
plained how to use the service brake to him and was told by
Mr Baldwin that Mr Baldwin did understand how to use the
service brake.

The remedial action taken by Hamersley Iron Pty Ltd was
thus to have Mr Baldwin’s supervisor explain to him again
the correct use of the service brake and confirm Mr Baldwin’s
understanding of its use. This was done and I find that Mr
Baldwin did understand its use. In the circumstances of that
particular incident, the evidence does not show that any other
remedial action was more appropriate.

The previous incident has significance for other reasons
however. Mr Kennedy is firm in his evidence that the root
cause of the previous incident was a lack of concentration and
inattentiveness on the part of Mr Baldwin, although there is
no evidence that Mr Baldwin was in over-speed at the time of
the incident. Mr Baldwin denies any lack of attention or inat-
tentiveness. On balance, however, given the nature of exhibit
L, I find that the first incident was caused by Mr Baldwin’s
lack of concentration.

The other significance of the previous incident is that after
the incident the burnt wheel covers were hung on the wall
outside the crib hut. This appears to have been as some exam-
ple, or demonstration, of what damage can occur if the wrong
braking procedure is followed. I accept Mr Baldwin’s evi-
dence that he felt embarrassed by the wheel covers being hung
on the crib wall and that he did not want that sort of thing to
happen to him again (transcript p.60). This has significance
later when the incident that led to the decision to dismiss oc-
curred because it is open to find on the evidence that one of
the reasons why Mr Baldwin took his foot off the service brake
before he should have done is because of the sparks and flames
which he saw coming from the wheel motors. I find on the
evidence that Mr Baldwin did not want to cause damage to
the truck and in particular for the reason that he did not want
once again to be embarrassed by being held up as an example
of what not to do.

Finally, it is quite important to note that from Hamersley
Iron Pty Ltd’s point of view the incident for which Mr Baldwin
was dismissed was a second incident where he had failed to
correctly use the service brake. The second incident is seen as

more serious because Hamersley Iron Pty Ltd had explained
the correct use of the service brake to Mr Baldwin after the
first incident and he had acknowledged understanding its cor-
rect use.

The evidence does not show that there was a lack of reme-
dial action on the part of Hamersley Iron Pty Ltd. There is
nothing in the evidence brought by Mr Baldwin which would
show that some other type of remedial action would have been
appropriate given the facts of the previous incident. This
ground is not made out.

7. That there were mitigating factors in the incident for which
Mr Baldwin was dismissed

It is convenient to look at the incident firstly from the point
of view that it arose initially because Mr Baldwin lost con-
centration.

It is clear that he was aware of the 20kph speed limit (tran-
script 66).  Mr Baldwin agrees that the truck got into over-speed
because of a lack of concentration on his part (transcript p.36).
He attributes that lack of concentration to his sense of loss
upon the death of his dog and the grief he would feel when, in
a few days time, he would be returning home on leave. He
also states that the lack of concentration was partly due to his
late meal break (he had not had a meal break after 7½ hours of
work and was due to have one shortly) and that he finds trucks
monotonous. Indeed, he finds that trucks are a “bone-head
machine”, by which he means that truck driving is a repetitious
and boring job not requiring the same level of concentration
as an excavator (transcript p.66).

I find on the evidence that Mr Baldwin did experience dis-
tress upon the death of his dog. I also find that it was a matter
on his mind at the time because it was an issue that he men-
tioned almost immediately after the incident to Mr Kennedy
(transcript p.223) even though he stated later to Mr Smallbone
that the incident had nothing to do with the dog (transcript
p.305). However, his dog had died on the 26 or 27 July 1999,
some six weeks beforehand. Thus, although I accept that Mr
Baldwin was distressed at the death of his dog, and even that
he felt the loss that one would feel when a member of the
family dies, the fact that it occurred some six weeks previ-
ously lessens the force of the argument that his distress is a
mitigating factor. There is nothing in the evidence, for exam-
ple, to suggest that over the preceding six weeks, Mr Baldwin
had made any other errors which he attributes to the distress
he felt about the passing of his dog. It is far more likely on the
evidence that Mr Baldwin’s attitude to driving a haul truck,
and that he found it monotonous, caused him to lose concen-
tration and his mind drifted to the passing of his dog. On the
evidence therefore, it is difficult for the Commission to reach
a conclusion that Mr Baldwin’s lack of concentration should
be excused for this reason.

It is certainly the case that Mr Baldwin had been working
approximately 7½ hours without a break for a meal. It is also
the case that he did this by his own choice, stating that he
prefers a later meal break because it makes the second half of
the shift somewhat shorter than the first half of the shift. I find
on the evidence that 7½ hours without a break for a meal is a
long time. Even Hamersley Iron Pty Ltd acknowledges that 8
hours is the maximum without a break for a meal by its own
standards (transcript p.298). It may well be appropriate for
consideration to be given for enforcing a coffee break through-
out the shift (exhibit JG2). However, the case presented by
Mr Baldwin does not permit a conclusion that this was a sig-
nificant factor contributing to the incident. For example, there
is no evidence that Mr Baldwin or any other person who gave
evidence has had any adverse reaction on those occasions when
having a late meal break. Therefore, on the evidence that the
Commission has before it, it cannot be said that on the bal-
ance of probabilities Mr Baldwin’s conduct should be excused
because he had not had a break for 7½ hours. Indeed, the
balance of probabilities on the evidence before the Commis-
sion is that it was more likely Mr Baldwin’s attitude towards
driving a haul truck which led to his loss of concentration.

The second part of the incident is Mr Baldwin’s reactions
when he realized that he was in over-speed and decided to
take his foot off the service brake.

On the evidence, if Mr Baldwin had kept his foot on the
service brake, it is likely the truck would have been brought
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under control. The evidence of Mr McNamara was that there
had been a later incident involving a runaway truck which
reached 46kph when the dynamic braking system did not work
to slow the truck (transcript p.118). However, Mr McNamara’s
evidence is that the truck did stop with the application of its
service brake.

However, the sight of flames from the wheel motors made
Mr Baldwin take his foot off the service brake. His evidence
is that he did not anticipate the flames. However, given that at
least sparks, if not flames, had occurred during the previous
incident when he had feathered the service brake and burnt
holes in the wheel covers, I do not accept that Mr Baldwin did
not know that flames would occur. Both Mr McNamara, and
Mr Schewtschenko, witnesses called by Mr Baldwin, acknowl-
edge that there is a lot of heat and sparks from the application
of the service brake and that it is a normal result of its applica-
tion. Mr McNamara in particular said that sparks are
reasonably normal but awfully daunting. However, it is nec-
essary to keep one’s foot on the pedal anyway (transcript
p.118). I acknowledge that Mr Schewtschenko’s evidence is
that although he had not been in the situation where sparks
were coming out, if he was in that situation he would prob-
ably take his foot off the brake because he would damage the
service brake (transcript p.127). However, he qualifies that
statement by saying that it depends upon the speed. Mr
Baldwin therefore acted incorrectly when he took his foot off
the service brake even though sparks and flames became ap-
parent. In this regard, I find that Mr Baldwin was conscious
of his embarrassment on the earlier occasion when burnt wheel
motor covers were hung on the wall of the crib hut. As I find,
this was a factor in him taking his foot off the service brake.

Mr Baldwin’s decision, however, meant that the truck in-
creased speed, eventually reaching a speed of 87kph. It
careened down the megaramp, skidded and at one stage, due
to the seizing of an electric motor, it slammed into the windrow.
To his credit, Mr Baldwin acknowledges that he failed to op-
erate the truck in a safe and efficient manner after he had taken
his foot off the service brake (transcript p.45). He acknowl-
edges the possibility that his actions could have led to a
catastrophic accident. He admits that he did not know what
was ahead of him as the vehicle careened down the megaramp
and that he did not see the water truck beforehand. In reality,
Mr Baldwin did not get the truck back under control until the
end (transcript p.78). Further, it is clear from the evidence
that Mr Baldwin himself was severely shaken by the whole
incident. Even in his own evidence he acknowledges that he
was crying, scared and quite shaken. It permits only the con-
clusion that by allowing the truck to proceed down the
megaramp Mr Baldwin was not in control of the truck.

It is unarguable that in doing so Mr Baldwin created an
extremely serious safety incident with potential for the loss
not just of his own life but the lives of others. As well, he
caused damage to his employer’s property in excess of
$360,000.00. I accept the evidence that safety is paramount in
the mining industry. I also accept the evidence, which is not
contradicted, that Hamersley Iron Pty Ltd has given priority
to safety as an issue with its employees. Mr Baldwin’s action
therefore was an action which went to the heart of his contract
of employment. The evidence of Mr Atkinson, which is not
contradicted in this regard, is that he had not been aware of a
truck previously reaching those sorts of speeds at Hamersley
Iron Pty Ltd in the 6½ years he had been employed there. Nor
had he been aware of a truck sustaining such damage as a
result of over-speed or of lapses in concentration leading to
such an accident. In his view, the speed reached and the dan-
ger it represented stand alone as justification for the dismissal.
The incident could not get any higher in terms of risk profile.

Mr Baldwin’s evidence is that he let the truck roll down the
megaramp as a conscious, split second decision (transcript
p.62) following the example set by Mr Kennedy in an earlier
incident. It is necessary, therefore to examine that incident.

8. The Kennedy incident
The Kennedy incident occurred at 1.30am on 5 July 1999.

Mr Kennedy, the production supervisor, was relieving a truck
driver who was taking a meal break. The relieving of the truck
driver is a procedure referred to as “hot seating”. When Mr
Kennedy started driving the truck he descended the megaramp
and found that the truck immediately went into over-speed.

He applied the service brake and brought the truck back un-
der control. The truck again went into over-speed and he
applied the service brake again and brought the truck back
under control. The truck again went into over-speed and Mr
Kennedy made the decision to continue down the megaramp
rather than make the turn he would otherwise have made. The
truck continued down the megaramp and reached speeds esti-
mated to be approximately 60kph. He brought the truck to a
stop on the flat. There was no damage to the truck and, after a
brake inspection, the truck continued to be used. There was
no formal investigation into the incident at the time. Mr
Kennedy was later spoken to by Mr Smallbone who advised
him that the incident had been unacceptable and was not to
occur again.

There are similarities between the Kennedy incident and
the incident which led to the dismissal of Mr Baldwin. Mr
Kennedy did not follow the service brake procedure for a third
time when he should have done. Mr Baldwin, similarly, had
not applied the service brake, in his case, for a second time,
when he should have done. Both Mr Kennedy and Mr Baldwin
had in their minds that they wished to not damage, or further
damage, the service brake. Both incidents happened at almost
identical times on a nightshift. Both incidents happened in an
almost identical location, both first over-speeds occurring
approximately 300 metres down the ramp. The Kennedy inci-
dent, similarly to Mr Baldwin’s incident, could also have led
to the probability of a catastrophic accident, although the evi-
dence suggests that it would be a much lesser probability
(transcript p. 161). Nevertheless, the Kennedy incident did
constitute a very serious safety breach because it involved
operating a loaded haul truck being driven down the megaramp
at speeds approximating 60kph, even if it did not have the
potential to cause a fatality.

There are, however, differences between the Baldwin and
Kennedy incidents. In the case of Mr Kennedy, it was his first
drive in the truck. In Mr Baldwin’s case he had already made
17 journeys. Mr Baldwin was therefore quite familiar with
the truck and operating it up and down the megaramp. Mr
Kennedy did not lose concentration. On the evidence, his truck
was overloaded and he was unfamiliar with it and he did not
lapse concentration in the sense that Mr Baldwin admits that
he did. Indeed, on the evidence, where Mr Kennedy’s truck
was overloaded, Mr Baldwin’s truck was lighter than usual
because it was his first load of waste and on the evidence, it is
easier to bring a truck with a lighter load under control than it
is to bring a truck with a heavier load under control. Mr
Kennedy retained control of his vehicle at all times. I accept
his evidence that if he had applied the service brake for the
third time he could have made the turn. In contrast, Mr Baldwin
was not in control of the truck. This is evidenced by the truck
skidding and slamming into the windrow and by the damage
done to the wheel motors. Mr Baldwin’s truck was so severely
damaged that it was not available for further use for some 19
days. This is in contrast to Mr Kennedy’s truck which sus-
tained no damage and lost no time. The lack of damage and
lost time is evidence of the degree of control exercised by Mr
Kennedy. Finally, Mr Kennedy was quite coherent after the
incident and continued to work that shift. This is in the marked
contrast to the demeanour of Mr Baldwin who could not work
for the balance of the shift.

Mr Baldwin has laid considerable emphasis on what he sees
as parallels between his and Mr Kennedy’s actions in decid-
ing to allow their trucks to go down the megaramp and not
further damage the service brake. To some extent, the simi-
larities between the incidents give Mr Baldwin’s argument
some force. However, from the paramount view of safety, the
evidence that Mr Kennedy maintained control over his truck
is in marked contrast to the evidence that Mr Baldwin was not
in control of his truck. That sets the two incidents apart. Mr
Baldwin would only be able to justify his actions by refer-
ence to the Kennedy incident, and thus show that his dismissal
was unfair by comparison with the far more lenient treatment
given to Mr Kennedy, if he is able to show that his incident is
significantly the same as Mr Kennedy’s incident. Given the
lapse of concentration on Mr Baldwin’s part and the fact that
he then quite lost control, Mr Baldwin is unable to show that
his dismissal is unfair by comparison with the Kennedy inci-
dent.
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Mr Baldwin acknowledged that he understands how an
employer can lack confidence in an employee who lost con-
centration twice in three months, which resulted on the second
occasion in him allowing his truck to travel at 87kph in a
20kph zone in poor visibility, disregarding safety rules, pit
rules and speed signs, who did not apply the service brake in
an over-speed situation and who admits he might have killed
himself and others. This is in addition to causing consider-
able damage, loss of productivity and concern for future
liability (transcript p.87). He was correct to acknowledge that
an employer can lose faith in an employee in those circum-
stances, and those circumstances are applicable here.

The evidence does not show on the balance of probabilities
that the issues Mr Baldwin raises about the Kennedy incident
show that Mr Baldwin’s dismissal was unfair. It is acknowl-
edged that Mr Baldwin was otherwise a very good, if not
outstanding, employee. On the evidence, Hamersley Iron Pty
Ltd was aware of his good record and this was taken into ac-
count. Given that truck driving is an integral part of Mr
Baldwin’s duties, it is difficult to see how, if it is reasonable
for Hamersley Iron Pty Ltd to lack confidence in him in a
similar situation again should it ever arise, that Mr Baldwin’s
outstanding record would permit him to be given lesser duties
elsewhere. Mr Baldwin’s case does not turn upon what alter-
native employment other than truck driving would have been
available to him and the force of his outstanding previous
record is therefore lessened.

9. His status as an Occupational, Health and Safety Repre-
sentative.

Mr Baldwin complained that Hamersley Iron Pty Ltd had
held against him the fact that he was an Occupational, Health
and Safety Representative. He argues that Hamersley Iron Pty
Ltd relying upon this as a reason to dismiss him means that
Hamersley Iron Pty Ltd effectively penalises persons who
become Occupational, Health and Safety Representatives by
applying to them a higher standard than if they had not been
Occupational, Health and Safety Representatives. Hamersley
Iron Pty Ltd’s response to this is that if Mr Baldwin relies
upon his split second decision to let the vehicle roll down the
megaramp, he must have known, because of his heightened
awareness of safety by being an Occupational, Health and
Safety Representative, that his decision involved an unsafe
act. For this reason, the fact that he took the decision is seen
as a further factor against him.

An employee’s status as an Occupational, Health and Safety
Representative should not be used against the employee in
the sense of punishing an employee for wrong doing with a
heavier penalty that he would otherwise receive. If this was
done, employees would be less likely to want to become Oc-
cupational, Health and Safety Representatives. The answer to
the complaint made by Mr Baldwin is to assess whether or
not the decision by Hamersley Iron Pty Ltd to dismiss him
would have been made even had Mr Baldwin not been a Oc-
cupational, Health and Safety Representative. On the evidence,
particularly that of Mr Atkinson, regarding the issue of duty
of care, safety at the mine site and the severity of the incident
involving Mr Baldwin, if Mr Baldwin had not been an Occu-
pational, Health and Safety Representative he would still have
been dismissed. With that conclusion, the force of this ground
raised by Mr Baldwin is considerably lessened and is not made
out. Hamersley Iron Pty Ltd ought be aware that its reliance
on an Occupational, Health and Safety Representative’s posi-
tion in assessing the punishment due to an employee may be
misinterpreted.

It remains to mention only that during the course of the
proceedings, Mr Baldwin referred to knowledge that he had
that Mr Smallbone had been caught speeding on a company
road in a motor vehicle doing 150kph in an 80kph zone. For
this he received a verbal first and final warning. Mr Baldwin
argues that the severity of his dismissal compared to a first
and final warning is reason for judging his dismissal to be
unfair. The differences between Mr Baldwin’s actions and Mr
Smallbone’s are that Mr Smallbone was not on a mine site
and on the evidence did not pose a risk to safety to the same
extent. This lessens the force of this argument. There is no
evidence that Mr Smallbone had any previous incidents, which
is not the case in relation to Mr Baldwin. The Smallbone speed-
ing incident is not of such significance in that context as Mr
Baldwin would have it.

Conclusion
Ultimately, the decision in this matter has turned upon Mr

Baldwin’s lapse in concentration and, that having occurred,
his conscious decision not to bring the truck under control
which then led to the serious safety breach. While some of the
issues which have been referred to above have meant that the
resolution of Mr Baldwin’s claim in this Commission has not
been straightforward, it cannot be said on balance that his
dismissal was harsh, oppressive or unfair. The interests of
safety are paramount in the mining industry (Ortuzar v.
Newcrest Mining (1997) 77 WAIG 2397 at 2380) and it is
difficult to see how Hamersley Iron Pty Ltd could be expected
to retain the same confidence in Mr Baldwin for the foresee-
able future given that driving a haul truck would occur as
regularly in the future as it had done in the past. If the evi-
dence had shown that there was alternative employment that
did not involve driving a haul truck it might have been possi-
ble to have reached a different conclusion. However, on the
evidence that is not possible and accordingly his application
is dismissed.

Order accordingly.
Appearances:Dr G. Cant appeared on behalf of the appli-

cant.
Mr A. Lucev and with him Mr D.P. Cronin (both of coun-

sel) appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Peter Baldwin

and

Hamersley Iron Pty Ltd.

No. 1913 of 1999.

9 June 2000.

Order.
HAVING heard Dr G. Cant on behalf of the applicant and Mr
A. Lucev and with him Mr D.P. Cronin (both of counsel) on
behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the application be dismissed.
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Con Boulazemis

and

Stan Robson.

No. 1521 of 1999.

COMMISSIONER J H SMITH.

20 April 2000.

Reasons for Decision.
THE COMMISSIONER: This is an application made pursu-
ant to s.29 of the Industrial Relations Act 1979. The Applicant
claims that he was unfairly dismissed by the Respondent on
31 August 1999. The Applicant also claims that he has been
denied a benefit not being a benefit arising from an award or
order to which he is entitled under his contract of employ-
ment with the Respondent.

The Respondent is a shearing contractor. The Applicant an-
swered an advertisement in the paper for a shearer. The
Applicant says that the Respondent offered him three months
work for seven days each week “if the weather is right”. The
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Respondent agreed that the offer was for three months work
but not to work seven days each week.

It was common ground that a rate of payment was not dis-
cussed, as the rates paid for shearers are well known in the
industry. It was not in dispute that shearers are paid piece work
rates. The Respondent says that although he is not a Respond-
ent to an award, he generally follows the rates in the Western
Australia Shearing Contractors Award 1993 (an Award made
by the Australian Industrial Relations Commission). That
award prescribes a shearing rate of $164.44 per hundred sheep
from 31 August 1999. The Respondent said that at the time
the Applicant was engaged he paid each shearer $1.67 for
each sheep shorn.

The Applicant commenced employment at 7:30 am on 31
August 1999 and worked for a period of two hours. It is agreed
that during that period of time he sheared 20 sheep. The Ap-
plicant contends that he was dismissed without notice by the
Respondent. The Respondent says that the Applicant resigned
and that he, the Respondent, accepted the Applicant’s resig-
nation.

If the Applicant resigned then there is no jurisdiction to make
any orders for compensation or any order which required as a
condition precedent that a finding of unfair dismissal be made
(Stankovska v. Quirk Corporate Cleaning Australia 76 WAIG
1667 at 1669).

The Applicant’s Case
The Applicant says that he arrived at the shearing shed on a

farm near Moora about 5:40 am. After speaking to the Re-
spondent he commenced work at 7:30 am. According to the
Applicant only four shearers could work in the shed. He said
that the shearing shed had four stands in use, that is, the shed
had four sets of shearing equipment that could be used by
shearers. It was not in dispute that the Respondent himself
was also shearing that day and there were two other shearers
working. Further it is not in dispute that there were four other
people working in the shed, a presser, a wool classer and two
roustabouts.

The Applicant said there were two women working in the
shed both of whom were working as roustabouts. Further he
said the wool classer was a male.

The Applicant says that he was working in Stand 1 and the
Respondent was shearing in Stand 2. He says that the shear-
ing equipment was not working correctly. He said that the
equipment was slipping which resulted in the sheep being dif-
ficult to shear as he could not shear the sheep smoothly. The
effect of his evidence was that the motor which drives the
Applicant’s handpiece was defective, in that it was not pro-
viding sufficient power to the handpiece. The Applicant says
that after he had shorn about 18 sheep he asked the Respond-
ent if they could swap stands. He said the Respondent “looked
at me with a funny eye look” and said he would swap for one.
I understand he meant that the Respondent agreed to shear
one sheep in Stand 1 whilst the Applicant used the equipment
in Stand 2 to shear a sheep.

The Applicant and the Respondent swapped stands. He said
that he sheared two sheep in Stand 2 and found that Stand 2
functioned perfectly. The Applicant said that the Respondent
then told him that he had to return to Stand 1. The Applicant
said he said to the Respondent “it is silly for me to go back
because the thing is no good (the stand equipment)”. He then
said that the Respondent told him that he had to pack up and
leave.

The Applicant says that he then packed up his gear, went to
“smoko” and that after smoko he approached the Respondent
for payment for the 20 sheep that he had shorn that morning.
The Respondent refused payment and he, the Applicant, was
then confronted by two of the Respondent’s employees and
told to leave, in particular the employees said “that if he did
not leave he would be in a wheelchair in a few minutes”. The
Applicant said that he then left the farm in his vehicle after a
young girl, one of the roustabouts, opened the gate for him.

The Respondent’s Case
The Respondent gave evidence that he had been a shearing

contractor for many years. In particular he had worked at least
twice a year at this shearing shed. His evidence was that there
were six stands, each of which was fitted with shearing equip-
ment to which a shearer could affix a handpiece to shear sheep.

He said that all of the six stands were in good working order
and could be used.

He said that he had engaged the Applicant to work as a
shearer as one of his shearers in his team had left to return to
Albany. He said at the time he engaged the Applicant it was
the height of the shearing season and he needed a shearer. He
said he put an advertisement in the paper on the Tuesday or
Wednesday which was about five days before the Applicant
commenced work. He said he received only one telephone
response to the advertisement and that was the Applicant. He
said this was not unusual as it was often very difficult to ob-
tain the services of a shearer at that time of the year. Prior to
the Applicant commencing work he managed to obtain the
temporary services of another shearer for a couple of days to
fill in until the Applicant could commence work.

The Respondent’s evidence was that when the Applicant
commenced work there were three stands the Applicant could
work from, Stands 1, 3 and 5. He and the other two shearers
were shearing in Stands 2, 4 and 6. The Respondent suggested
to the Applicant that he set up in Stand 5 and the Applicant
did so. The Respondent was shearing in Stand 2. The Re-
spondent said that he observed the Applicant in Stand 5 and
saw that after he had sheared a few sheep that the Applicant
was trying to adjust the machinery by using what appeared to
be multigrips on the motor which drives the handpieces. The
Respondent said that he suggested to the Applicant that he try
Stand 1. The Applicant then moved all of his gear to Stand 1
and began shearing sheep. He said the Applicant stopped shear-
ing and then used his multigrips on the shearing equipment
motor in Stand 1. He then stopped the Applicant and sug-
gested that they swap stands because the Applicant indicated
that Stand 1 was also not functioning properly. The Applicant
and the Respondent then swapped stands. The Respondent
said the shearing equipment in Stand 1 was working and that
he had no difficulty shearing two sheep in the time that it took
the Applicant to shear one sheep in Stand 2. The Respondent
said that he then told the Applicant to return to Stand 1. The
Respondent said he and the Applicant both continued to shear
sheep and that at the end of the sheep run the Applicant was
slowing down and he appeared not to be interested in his work.
Before the completion of the run the Applicant packed up his
gear. The Respondent says the Applicant came to smoko. Fur-
ther that after shearing in the shed recommenced, the Applicant
approached him about being paid and that he refused to pay
him. He said the Applicant then became argumentative and
demanded his money. The Respondent said one of the shear-
ers then told him to leave because he was upsetting the work.
The Applicant then departed.

The Respondent said he managed to engage a replacement
shearer for a couple of hours that afternoon and that person
used Stand 1. In his view both Stands 1 and 5 were function-
ing perfectly, although he did have to replace a pin on Stand 5
as the Applicant had ruined the thread on a pin with the
multigrips.

The Respondent’s daughter, Susan Robson, gave evidence
that she was employed by the Respondent as a wool classer.
She qualified as a wool classer in 1995. Prior to that she was
a roustabout for about two years. She said she had been em-
ployed mostly by the Respondent during her work in the wool
industry. She says that on the day in question she was work-
ing in the shed as a wool classer for the Respondent and that
she was very familiar with the shearing equipment in the par-
ticular shed, as she had worked there on many occasions in
the past. She said it was her clear recollection that the shed
always had six operational shearing stands and that only four
stands were in use on 31 August 1999, because the team at
that time only had four shearers.

Ms Robson said that four shearers including the Applicant
and the Respondent commenced work that morning in the
shed. She said there were two roustabouts one of whom was
female and there was also a male presser in the team. She said
she was working at the wool table which was adjacent to Stand
1 and that she could see the Applicant working at Stand 5.
The Respondent was shearing in Stand 2. Because of the noise
in the shed she did not really know what was happening as
she could not hear any conversation between the Applicant
and the Respondent whilst the Applicant was working in Stand
5. She observed the Applicant and the Respondent adjusting
the machinery in Stand 5 and thought there was a breakdown.
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Ms Robson said the Applicant moved his shearing equip-
ment into Stand 1. Stand 1 was closer to where she was working
than Stand 5. She said she saw the Applicant shear a couple of
sheep in Stand 1. She then observed the Applicant starting to
adjust the machinery in Stand 1 and she heard the Respond-
ent say that there was nothing wrong with that one (meaning
Stand 1). Then she observed the Respondent and the Appli-
cant swap stands. She said that after the Respondent had shorn
some sheep in Stand 1 she heard him say that there “was noth-
ing different from that stand as from the second stand”. She
then observed the Applicant return to work in Stand 1 and the
Respondent to Stand 2.

She said that towards the end of the run, the Applicant packed
up all of his gear and took it outside. She said it was apparent
to her that he was leaving. She said the Applicant remained
during the smoko period but no one talked about what had
happened.

Ms Robson said that after smoko, the Applicant’s esky was
in the way so she picked it up and put it outside of the door.
She said after shearing resumed the Applicant came in and
wanted to talk to the Respondent. She did not hear much of
the conversation, as it was very noisy. However she gathered
that the Applicant wanted to be paid. She said that his manner
was annoying because all of the persons working in the shed
were trying to work around him. After some time she saw the
Applicant leave the shed and go outside. After awhile another
one of the Respondent’s employees, Daniel, went outside and
saw that the Applicant was still outside. She said that she then
went outside and the Applicant told her he was looking for
the farm owner. She said the Applicant did not want to leave
the premises, however she offered to open the gate for him so
he could leave. She then did so and the Applicant left the
premises.

Both the Respondent and Ms Robson gave evidence that if
the shearing equipment fails, the equipment is usually easily
fixed, by the Respondent, herself, or by the shearer who is
using the equipment.

The Applicant put to Ms Robson in cross-examination that
she had fabricated her evidence, in particular that she was not
there on the day in question as the wool classer was a male
and that she was not the person who opened the gate for him
when he left. She denied these allegations.

Conclusion
The onus is on the Applicant to demonstrate on the balance

of probabilities that he was unfairly dismissed. As so often
happens in matters of this nature there is a marked conflict in
the evidence adduced by and on behalf of the parties.

In general I found that the Respondent was a straightfor-
ward witness. I was impressed with the demeanour of Ms
Robson and found her to be a reliable witness. I accept the
Respondent’s counsel’s submission that it would not have been
in the interest of the Respondent to engage the Applicant and
then sack him because of equipment failure. I accept the Re-
spondent’s evidence that shearers are hard to come by in the
height of the shearing season and it would make no sense to
dismiss the Applicant as it was not profitable to only shear
with three shearers given that the Respondent was committed
to employing another four staff in addition to the shearers he
engaged.

I have concluded that the Applicant has been unable to dis-
charge the onus of proof that he was harshly, oppressively or
unfairly dismissed.

Contractual Benefits
The Respondent concedes that the Applicant was entitled to

be paid $1.67 for each sheep shorn by him pursuant to terms
of the contract of employment between the Applicant and the
Respondent. It is not in dispute that the Applicant shore 20
sheep on the day in question. Accordingly the Applicant’s claim
for payment for shearing the 20 sheep is made out and I award
a sum of $33.40.

APPEARANCES: Mr C Boulazemis appeared on his own
behalf.

Mr J Flanigan of counsel appeared on behalf of the Re-
spondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Con Boulazemis

and

Stan Robson.

No. 1521 of 1999.

COMMISSIONER J H SMITH.

11 May 2000.

Order.
HAVING heard the Applicant in person and Mr Flanigan of
counsel on behalf of the Respondent the Commission, pursu-
ant to the powers conferred on it under the Industrial Relations
Act 1979 hereby orders—

(1) THAT the Applicant’s application under s
29(1)(b)(ii) that he had been harshly, oppressively
or unfairly dismissed is and will hereby be dismissed.

(2) THAT the Respondent pay to the Applicant the sum
of $33.40, within 14 days from the date of this or-
der.

(Sgd.) J.H. SMITH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

David John Cooling

and

City of Geraldton.

No. 2151 of 1997.

COMMISSIONER A.R. BEECH.

19 May 2000.

Further Reasons for Decision.

Liberty to Apply.
Liberty was reserved to either party for 14 days from the date
of the Order made on 15 March 2000 in the event that the
parties were unable to agree on the sum of the wages Mr Cool-
ing would have earned had he not been dismissed, less the
monies earned by him since his dismissal. Although the lib-
erty was exercised within 14 days of the date of the Order, at
the request of the parties the Commission did not list the mat-
ter for hearing whilst they continued with their discussions. It
was only on 3 May 2000 that the request was received for the
Commission to list the matter. The sole issue between the par-
ties arises because they have been unable to agree on the
amount of overtime which would have been worked by Mr
Cooling during the relevant period.

When the matter came on again before the Commission the
respondent sought to adduce further evidence on the amount
of overtime which would have been worked by Mr Cooling.
It is questionable, in my view, whether further evidence is
permissible or whether the issue is to be determined on what-
ever evidence, or lack of evidence, was put before the
Commission when the issue of reinstatement or compensa-
tion was argued. Upon reflection, it seems to me that if the
parties have properly addressed the issue of overtime during
the course of proceedings before the Commission then the
Commission should guard against further evidence being pro-
duced later merely to remedy a defect in the original
presentation. In this case, however, a re-reading of the tran-
script of the proceedings before myself on the issue of
compensation reveals that the issue of overtime was raised
only in relation to whether Mr Cooling recalled what his an-
nual salary was. Mr Cooling’s evidence is that he was unable
to recall his annual salary because at that time the salary he
received included “quite a lot of overtime”  (transcript page
519). An examination of the transcript, extensive as it is, of
the proceedings before Cawley C., similarly failed to find any
evidence on the amount of overtime which was worked.
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In those circumstances I find it is appropriate, in the interest
of fairness on this issue, for further evidence to be received by
the Commission. Accordingly, the Commission will place
weight upon the evidence produced by the City of Geraldton
in the proceedings which convene pursuant to the liberty to
apply.

On behalf of Mr Cooling, it is submitted that the Commis-
sion should calculate the value of the overtime Mr Cooling
worked by comparing his gross wage as evidenced in his taxa-
tion group certificate with his base salary. The difference
between the two is submitted to be the value of overtime. I am
not persuaded that this approach is appropriate given that the
difference between Mr Cooling’s salary under the award and
the gross wage stated in the group certificate may contain el-
ements other than overtime. It may, for example, account for
travelling or other allowances. Rather, I prefer the certainty of
the evidence produced by the City of Geraldton which is more
accurate as to the amount of overtime which is likely to have
been worked. In particular I accept the evidence by statutory
declaration of Alan Austin Hughes. For those reasons, an
amount $5,170.83 is to be included in the sum to be awarded.

An order now issues comprising the base rate of $54,807.02
agreed between the parties as being applicable and the sum of
$5,170.83 for the overtime component.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

David John Cooling

and

City of Geraldton.

No. 2151 of 1997.

24 May 2000.

Order.
HAVING heard Mr D. Howlett (of counsel) on behalf of the
applicant and Mr D.G. Moss on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the City of Geraldton forthwith pay David John
Cooling the sum of $59,977.85.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Eric Harold Davey

and

Churches of Christ Homes and Community
Services (Incorporated).

No. 1050 of 1999.

COMMISSIONER S J KENNER.

15 May 2000.

Reasons for Decision.
THE COMMISSIONER: By this application Eric Harold
Davey (“the applicant”) applied pursuant to s 29 of the Indus-
trial Relations Act 1979 (“the Act”) for an order pursuant to
23A of the Act against Churches of Christ Homes and Com-
munity Services (Incorporated) (“the respondent”), arising out
of the termination of his employment as the respondent’s
manager, finance and administration, on 11 June 1999. The
applicant alleged that he was harshly, oppressively and un-
fairly dismissed by the respondent and sought relief in the
form of an order from the Commission that he be reinstated in
his former employment with the respondent.

The respondent wholly contested the applicant’s claim.

By directions issued by the Commission on 7 October 1999,
procedural directions were made to assist in the expeditious
hearing and determination of the matter. As a part of the Com-
mission’s directions, the parties were directed to file and serve
upon one another signed witness statements to stand as evi-
dence in chief in the proceedings, no later than 14 days prior
to the date of hearing. Any witness statements in reply were
to be filed and served no later than seven days prior to the date
of hearing. Liberty to apply on short notice was reserved to
the parties in the Commission’s directions.

By application dated 28 January 2000 the respondent, pur-
suant to the liberty to apply, sought an amendment to the
Commission’s directions dated 7 October 1999, to exempt the
respondent from compliance with the requirement to file and
serve witness statements in respect of three witnesses on the
grounds that they were apprehensive as to their safety, should
their witness statements be disclosed to the applicant prior to
the hearing. This application was strongly opposed by coun-
sel for the applicant and the Commission declined to vary its
earlier directions. The hearing of this application took place
on 11 February 2000.

The substantive application for relief was listed for hearing
before the Commission on 13, 14 and 15 March 2000. On the
first day of the hearing on 13 March 2000, Mr Lloyd, then
counsel for the applicant, advised at the outset of the proceed-
ings, that his client no longer wished to continue with his
application and sought leave to discontinue the application.
Counsel for the respondent, Mr Harris, submitted to the Com-
mission that he had only been informed of the applicant’s
instructions to his solicitor at approximately 8.15am that morn-
ing. The respondent did not oppose the grant of leave by the
Commission for the applicant to discontinue the application
and leave is granted.

Immediately thereafter counsel for the respondent made an
oral application for costs against the applicant on two bases.
The first ground of the application for costs was that the ap-
plication, at the time it was instituted, had no reasonable
prospect of success. Secondly, it was submitted by the respond-
ent that costs should be awarded against the applicant by reason
of the applicant’s late notification of his intention to not pro-
ceed with his claim, and furthermore, the applicant’s failure
to comply with the Commission’s directions of 7 October 1999
in any respect.

The Commission heard the application by the respondent
for costs. Both the applicant and respondent led evidence in
relation to both grounds of the application. In this regard, the
applicant led evidence on his own behalf. On behalf of the
respondent, evidence was led from Mr Wayne Belcher, the
Chief Executive Officer of the respondent, and Ms Kristen
Baker, the respondent’s Finance and Administration Assist-
ant, who was the assistant to the applicant at all material times
during his employment with the respondent. I should also
pause to note that the respondent filed a number of other wit-
ness statements in respect of which, whilst they were not the
subject of sworn testimony before the Commission, counsel
for the respondent urged the Commission to have regard to
their content for the purposes of determining the costs appli-
cation.

I first turn to the delay and failure to comply with direction
issue.

Delay and Failure to Comply with Commission’s Direc-
tion

As noted above, the Commission issued directions on 7
October 1999 to the effect that the parties simultaneously file
and serve witness statements.

Mr Harris submitted that the applicant committed a flagrant
breach of the Commission’s directions and that there was not
even an attempt to comply with them. It was submitted that
the applicant’s breach of the Commission’s directions in rela-
tion to the filing of witness statements materially prejudiced
the respondent. Furthermore, counsel referred to the applica-
tion filed by the respondent on 27 January 2000, for a variation
to the directions, in order for oral evidence to be given by
three witnesses of the respondent. Mr Harris submitted that
this application, which was ultimately unsuccessful, was vig-
orously opposed by the applicant which opposition put its
failure to comply with the directions into even sharper focus.
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Coupled with the failure to comply issue, were counsel’s
submissions in relation to the inordinate delay in the appli-
cant notifying the respondent that it did not wish to continue
with the application. Counsel for the respondent submitted
that the notification to him at approximately 8.15am on the
morning of the commencement of the proceedings was com-
pletely unacceptable and had contributed to the respondent’s
incurring very significant costs in preparing for the conduct
of the proceedings.

Mr Ward conceded that the applicant failed to comply with
the Commission’s directions. Indeed, he submitted that it was
his advice, as counsel for the applicant, in the circumstances
of the applicant’s doubts as to whether he would continue
with the application, that he not comply with the directions.
In this regard, counsel submitted that his client should not
pay a penalty for the conduct of his counsel. In reply on this
issue, Mr Harris submitted that counsel’s duty to the Com-
mission was paramount and prevailed over any duty to his
client. That proposition is clearly correct.

The applicant gave evidence as to the circumstances sur-
rounding his decision to discontinue his application. He said
in evidence that he came to a firm view about not proceeding
with his application about two weeks prior to the time he was
giving evidence in the costs application. This would therefore
be approximately 3 March 2000. In cross-examination, he
further testified that he came to an irrevocable decision in re-
lation to his application on 9 March 2000 and communicated
this to his solicitor. However, he further said in cross-exami-
nation that he was “moving to this position” prior to this. I
should also observe that it was the applicant’s evidence that
he began to question the continuation of his claim in about
mid February 2000.  He said that he was well aware of the
Commission’s directions and that there had been no compli-
ance with them.

A failure to comply with a direction of the Commission, in
circumstances where there has been no evidence of any rea-
sonable explanation or any attempt to comply, is a serious
matter. The directions made by the Commission on 7 October
1999, were for the purposes of expediting the proceedings
and ensuring that the parties were reasonably on notice of the
cases to be put by each of them. As I have already noted, the
applicant, through his counsel, made no attempt to comply
with the Commission’s directions in any respect. As I have
also noted above, the evidence was that the applicant was well
aware of the directions and indeed, discussed this matter with
his counsel. Whilst I accept counsel for the applicant’s sub-
missions that it was he who advised his client to not file witness
statements in compliance with the directions, because of his
client’s dilemma in proceeding with the matter, the applicant
was himself clearly a party to such a decision.  The present
circumstance can be distinguished from those in which a party
should not suffer the consequences of conduct by his or her
counsel, which conduct the party has not materially contrib-
uted to.

In my opinion, the applicant’s breach of the directions was
all the more serious by reason of its opposition to the respond-
ent’s application to exempt at least three witnesses from the
direction that witness statements be filed and served. This re-
confirmed the course of the applicant’s commitment to the
terms of the directions. At all material times during the period
from the issuance of the directions, the respondent was dili-
gently preparing its case and complying with the requirements
imposed upon it. I note whilst the respondent filed all of its
witness statements, of which there were 13, within the time
required by the directions, they were not served on the appli-
cant. However, this is excusable in the circumstances in that
from on or about 3 March 2000, the respondent’s solicitors
sent a number of letters to the applicant’s solicitors, request-
ing their response to their failure to comply with the directions
and advising that they would not be serving their statements
until the applicant had complied.

I note that of the four letters sent by the respondent’s solici-
tors to the applicant’s solicitors between 3 March and 9 March
2000, none were responded to by the applicant’s solicitors. It
is understandable that the respondent would not, in the cir-
cumstances, wish to confer a forensic advantage on the
applicant by serving its witness statements on the applicant’s
solicitors when there had not even been an attempt at compli-
ance with the directions by the applicant. It may have been,

with the benefit of hindsight, a more prudent course for the
respondent to have sought to have had the matter re-listed in
view of the applicant’s non-compliance.  However, I do not
consider that the respondent’s conduct in any way exculpates
the applicant.

As to the delay of the applicant in notifying the respondent
about not proceeding with the application, I find that on the
evidence, the applicant had decided not to proceed with his
claim well before 9 March 2000. I am of the view, and I find,
that at least two weeks prior to the first date of the hearing of
the substantive matter, the applicant had no real intention of
proceeding. On the evidence, it may be open to infer that in-
deed, the applicant’s will to proceed was lost some time before
this earlier period as well.

In my view, the conduct of the applicant in relation to these
matters contributed very significantly to the respondent in-
curring substantial costs. Furthermore, the applicant’s total
failure to comply with the Commission’s directions was a fla-
grant breach and inexcusable in the circumstances.

The Commission has the power to award costs, not being
costs for the services of a legal practitioner or agent, in appro-
priate circumstances: Brailey v Mendex Pty Ltd (1993) 73
WAIG 26. On the basis of this first limb of the respondent’s
application alone in my view, the respondent is entitled to an
order for costs in its favour, irrespective of the question of the
merits of the applicant’s claim. However, as the merits were
argued in some depth and evidence was led in relation to it, I
propose to say something about this matter.

The Merits
Mr Harris submitted that the applicant’s claim had no rea-

sonable prospects of success from the outset. He submitted
that the applicant was a senior manager of the respondent and
was responsible, as a part of his duties and responsibilities,
for staff management. Mr Harris submitted that the applicant
embarked upon a course of behaviour in the workplace which
involved making very serious and damaging accusations
against his personal assistant, Ms Baker, and other staff of the
respondent, in relation to alleged sexual misconduct in the
workplace in the form of flirtatious behaviour. He submitted
that the applicant generally created innuendo and rumour about
such matters. Counsel submitted that the applicant’s conduct
was, in the absence of any objectively verifiable evidence,
tantamount to a gross breach of fidelity and good faith to the
respondent, was deceitful to those employees concerned and
furthermore, constituted harassment or possibly sexual har-
assment, thereby exposing the respondent to possible litigation
against it.

In particular, Mr Harris submitted that the applicant engaged
in a gross abuse of his position as a senior manager, in perpe-
trating such falsehoods about his personal assistant and other
staff, to bolster his own sphere of influence and power in the
workplace. It was counsel’s submission that the applicant well
knew the consequences of his conduct, and more particularly,
never raised these serious allegations with the employees con-
cerned directly but rather, spread malicious rumours about
these co-employees to other staff members of the respondent.

Mr Ward submitted that the respondent was not able to dem-
onstrate that the applicant’s case was hopeless or had no
prospect of success from the outset. He submitted that the
respondent had denied the applicant natural justice in dismiss-
ing the applicant and this procedural flaw in the respondent’s
case was of itself, sufficient to be fatal to the respondent’s
costs application, at least as far as the merits were concerned.
Further, counsel submitted that whilst much of the applicant’s
conduct was not denied, it was at least in part, motivated by
perhaps an over-zealous concern for confidentiality in the
workplace and the applicant’s concern that his personal as-
sistant, Ms Baker, may have been compromising this
confidentiality. It was submitted on behalf of the applicant,
that the applicant at all material times acted in what he thought
was the respondent’s best interest.

In considering the merits, I have considered carefully all of
the evidence in the proceedings. Whilst Mr Harris urged the
Commission to have regard also for the unsworn statements
before the Commission, in view of the terms of s 26 of the
Act, I have not placed any weight on this material as it was
not tested in cross-examination in open court, and was not the
subject of any express concessions by the applicant.
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The applicant testified that he was engaged by the respond-
ent in or about February 1996 in the position of Manager,
Finance and Administration. In this position he was responsi-
ble for the financial operations of the respondent’s business,
for managing information technology and the provision of
administration and management advice. His position required
him to be responsible for seven employees of the respondent
and he reported to the respondent’s Chief Executive Officer,
Mr Wayne Belcher, who in turn was responsible to the board
of management of the respondent. His salary package was
$97,001, which included superannuation and the private use
of a motor vehicle.

On Friday 11 June 1999, the applicant met with Mr Belcher
and at that meeting Mr Belcher advised him that his employ-
ment with the respondent was terminated. It was the applicant’s
evidence that events leading to this meeting involved concerns
that he had about the trustworthiness of his personal assistant
Ms Baker, which on his evidence, were not based upon any
actual incidents, but his observations of her alleged propen-
sity to interact and talk with other staff members of the
respondent. The applicant gave evidence that he considered
that she was “flirtatious” with certain male staff members and
this in turn, led him to have reservations about her ability to
maintain confidences.

On one occasion in approximately mid May 1999, the ap-
plicant had reason to drive past Ms Baker’s home at Whitfords
as he had doubts about the genuineness of Ms Baker’s sick
leave taken on that day. He testified that he called Ms Baker at
her home telephone number on his mobile telephone from
outside her home, which telephone call was answered by her
partner. He was told that she was at the doctor. It was the
applicant’s evidence that he shared his concerns about Ms
Baker’s conduct with other staff members, on the basis that
he did not want to confront her with these issues as he thought
that she might resign. As a Christian, he said he had an obli-
gation to “witness” in relation to these issues.

Following these events, on or about 17 May 1999 a meeting
took place between the applicant and Mr Belcher during which
these issues were raised by Mr Belcher. Mr Belcher expressed
concern about the applicant’s conduct. The applicant testified
that Mr Belcher said to him that the only way in which he
would remain employed by the respondent would be if he
attended psychological counselling. As a result of the meet-
ing, the applicant was directed to take annual leave and undergo
psychological counselling that was in turn, arranged with a
registered psychologist. As a consequence of attending the
psychologist, as noted earlier, a meeting took place on 11 June
1999 with Mr Belcher at which the applicant’s future was dis-
cussed. The applicant testified that Mr Belcher informed the
applicant that there were a number of areas of concern in rela-
tion to the applicant’s conduct and behaviour in the workplace
such that it was not appropriate for him to return to the re-
spondent. A separation package was negotiated which involved
the payment by the respondent to the applicant of six months
salary with additional benefits.

Since his dismissal, the applicant said that he had found
some casual employment in which employment he had re-
mained up to the time of these proceedings.

In his evidence, the applicant complained that the respond-
ent never put the specific details of the allegations against him
in order for him to have an adequate opportunity to reply. He
said that his dismissal was a shock to him and was a course
that he did not expect when he embarked upon the psycho-
logical counselling, as directed by the respondent.

The applicant was extensively cross-examined by counsel
for the respondent. He accepted that as a senior manager, one
of his responsibilities was to maintain a satisfied workforce.
Annexure C to exhibit R3, Mr Belcher’s witness statement,
contained the applicant’s job description which set out an
important area of the applicant’s responsibility being to main-
tain a satisfied workforce and advise and guide staff to career
opportunities. The applicant did not dispute this.

The applicant acknowledged that in addition to Ms Baker,
he also worked with and knew Messrs Beard and Jolly, who
were also employed by the respondent. The applicant was well
aware that both Mr Beard and Mr Jolly were engaged by the
respondent in senior management positions. The applicant also
conceded that he was aware that all of those persons were

either married or in a personal relationship. During the course
of his cross-examination the applicant—

(a) denied that he constantly looked at Ms Baker in a
suggestive matter;

(b) denied that he made complimentary remarks about
the colour of her eyes and other remarks of a per-
sonal nature except that he may have commented
favourably on some of her clothing;

(c) conceded that he told other staff members that he
considered Ms Baker to be flirtatious in the
workplace;

(d) conceded that Ms Baker had done nothing to lead
him to conclude that he could not trust her or have
confidence in her as his assistant;

(e) regarded her conduct in the workplace and the con-
duct of some other employees as having sexual
overtones when there was no evidence to support
such conclusions, apart from “feelings he had” about
their behaviour;

(f) conceded that at no time did he raise any of his alle-
gations directly with Ms Baker or any other staff
member he had concerns about, in order that they
may have had the opportunity to comment on his
concerns;

(g) was aware of the seriousness of the allegations that
he was making about staff of the respondent and the
potential damage to both them as individuals and
the respondent as an organisation;

(h) was aware that the only person in the respondent
making such allegations was himself;

(i) agreed that Messrs Beard and Jolly had senior posi-
tions within the organisation and it would be a very
serious matter if his allegations were true;

(j) conceded that he accused a previous personal assist-
ant, a Ms Tsavdaris of flirtatious behaviour and that
she subsequently left the organisation;

(k) understood that his allegations could be seen to be
disingenuous and deceitful;

(l) accepted that the allegations against those involved
were very painful to them personally; and

(m) whilst in his own mind regarded these matters as
serious, never raised them with the respondent’s
Chief Executive Officer, Mr Belcher earlier than
when he finally did.

The applicant also testified that on one occasion he made
remarks to Ms Baker whilst they were attending a furniture
shop to purchase office furniture to the effect that “people
should not see us out together like this”, as he was concerned
that his wife may gain the wrong impression from such a cir-
cumstance.

Also, the applicant conceded that as to Ms Baker’s alleged
behaviour, he told Mr Beard that Ms Baker “acted like a real
bimbo” when men were around in the office and also told
other employees of the respondent that Ms Baker was “a ter-
rible flirt with men in the office and men in general”.

Additionally, the applicant said in cross-examination that
in relation to Ms Tsavdaris, that he may have said to others
that she would “come-on” to male staff, but denied this was a
turn of phrase that he used commonly in the workplace.

Mr Belcher gave evidence. In his witness statement he re-
ferred to the first occasion that the applicant’s behaviour came
to his attention that being in relation to the resignation of his
previous personal assistant, Ms Tsavdaris. He testified that
Ms Tsavdaris’ resignation letter referred to an uncomfortable
working relationship with the applicant and in particular, made
references to remarks made by him about her as being emo-
tionally distressing, which had led to her resignation. This
was in August 1997. These matters came to Mr Belcher’s at-
tention from Mr Beard, the respondent’s Human Resources
Manager. He said that he subsequently met with the applicant
and expressed concerns as to the circumstances of Ms
Tsavdaris’ resignation and that the respondent may have been
liable for a “constructive dismissal”. Mr Belcher told the ap-
plicant that such remarks to a staff member should not be
made again.
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The next occasion upon which the applicant’s conduct came
to Mr Belcher’s attention was in or about March 1999 when
he was advised by his personal assistant, Ms Betts, of the situ-
ation between the applicant and Ms Baker. He was advised
that the applicant had made inappropriate remarks to Ms Baker
that had made her feel uncomfortable in the workplace. Fol-
lowing this, Mr Beard also advised Mr Belcher of allegations
that had been made to him by the applicant regarding Ms
Baker’s alleged behaviour. The question of Ms Baker’s al-
leged flirtatious behaviour was raised. A further report was
made to Mr Belcher by another employee of the respondent,
Ms Nisbett, to the effect that the applicant had also informed
her that Ms Baker was flirting with Mr Beard, Mr Jolly and
another person, as well as electricians who were involved in a
fit out of the respondent’s new offices.

A meeting between Mr Belcher and the applicant took place
at which these matters were discussed. Mr Belcher testified
that initially the applicant raised the issue of Ms Baker’s al-
leged flirtatious behaviour with him. He said that the applicant
told him that Ms Baker was “carrying on like a school girl at
a rock concert” in relation to her conduct with male staff mem-
bers. Mr Belcher testified that he told the applicant that he
needed to raise these matters directly with Ms Baker. If the
matters had not been resolved within a short time, he indi-
cated to the applicant that he would undertake his own
enquiries. Mr Belcher also told the applicant that he regarded
speaking with others about her conduct, as completely inap-
propriate.

Subsequently, in or about mid May 1999, it came to Mr
Belcher’s attention from his personal assistant, that Ms Baker
had been made aware of the allegations about her and she had
been very upset about them. She denied the allegations strenu-
ously. On learning of this, Mr Belcher arranged to meet
personally with Ms Baker to discuss the situation. In the mean-
time, he testified that he made enquiries at the Equal
Opportunity Commission regarding the alleged conduct of the
applicant, as he was concerned in relation to any liability on
the respondent.

On 14 May 1999, Mr Belcher met with Ms Baker and his
personal assistant Ms Betts at her home. This was the day that
Ms Baker had notified the applicant she was sick, with the
approval of Mr Belcher, so the meeting could take place at her
home away from the workplace, in view of her distress about
the situation. Mr Belcher said that Ms Baker was visibly up-
set when they met and appeared to have been crying. She
outlined to him how she felt about the allegations raised by
the applicant and mentioned to other staff members. In par-
ticular, Ms Baker was upset at the applicant having never raised
the allegations about her alleged conduct directly with her.
She expressed to Mr Belcher her apprehensions about the
applicant’s conduct in terms of her personal and emotional
security. She also mentioned to him that the applicant had
indicated to her that he knew where she lived. This upset her.

It was Mr Belcher’s evidence that as a result of this meeting
with Ms Baker, he was very concerned about the effect on her
personally and the possible damage to the respondent by rea-
son of the applicant’s conduct.

Subsequent to the meeting, Mr Belcher testified that he con-
tacted members of the Board of Management of the respondent
to discuss the situation. He said that he advised them of his
concerns in relation to the applicant’s conduct, and the possi-
ble exposure of the respondent unless the matter was promptly
dealt with. Over the course of the weekend of 15 and 16 May
1999, Mr Belcher compiled a report in relation to the appli-
cant’s conduct and behaviour and took into account reports
he had received from other staff members in his discussions
with them. Annexure H to his witness statement was a note of
the issues that he considered needed to be dealt with. Also,
annexed to his witness statement at F and G respectively, were
reports about the applicant’s behaviour by other staff mem-
bers.

Mr Belcher met with the applicant on Monday 17 May 1999
to discuss these issues. At para 204 of his witness statement,
Mr Belcher said as follows—

“Throughout the conversation Eric Davey—
• did not at any time dispute that he had made allega-

tions that Kirsten had been flirting to at least the
five members of staff listed above;

• did not at any time dispute the nature of the story
that he had been circulating;

• did not dispute that he had implicated other staff
and third parties as willing participants reciprocat-
ing in the flirting behaviour alleged by Mr Davey
against Kirsten Baker;

• did not make any attempt to apologise or acknowl-
edge that any of his conduct was inappropriate;

• did not seem to comprehend the actual or potential
harm to the staff members and third party contrac-
tors the subject of the flirting allegations;

• did not appear to appreciate the potential damage
or possible legal liability of Churches of Christ as a
result of his conduct;

• offered no explanation or reason for his behaviour.”
Mr Belcher, in relation to the applicant’s conduct said at

para 206 of his witness statement—
“I also considered the fact that Eric Davey’s allegations
against Kirsten—

• were not only probably defamatory but could very
easily end up with sexual harassment proceedings
being taken against Churches of Christ Homes and
Community Services as an organisation or Eric
Davey being sued personally for defamation of char-
acter;

• might easily result in workplace stress being felt by
our staff resulting in claims for workers compensa-
tion;

• could result in claims of sexual harassment by staff;
• diminished the value of individuals in the workplace;
• devalued the integrity of individuals in the

workplace;
• stood in stark contrast with the values that we all

hold at Churches of Christ Homes (and that Eric
was part of reaffirming at earlier strategic planning
meetings);

• personally harmed and distressed his co-workers.”
Based upon all of the information before him, Mr Belcher

formed the view that the applicant’s conduct was very dam-
aging and also, that he appeared to be trying to achieve a level
of power and control in the workplace beyond that attached to
his formal position. He testified that he was also very con-
cerned about the welfare of other staff at the respondent. He
testified that the applicant was to undertake psychological
counselling in order to possibly correct what were seen as
these major difficulties in terms of the applicant’s conduct at
work. The applicant was directed to proceed on four weeks
paid leave for the purposes of attending this counselling.

After the meeting with the applicant, Mr Belcher was ad-
vised by Ms Baker that the applicant had driven to her house
on the day of her absence from the workplace, whilst she was
in fact meeting with Mr Belcher. Mr Belcher said that Ms
Baker re-iterated her concerns for her safety and as a result,
the respondent replaced the locks on her home on 18 May
1999.

It was Mr Belcher’s evidence that following his inquiries,
he had formed the view that there was absolutely no substance
to the applicant’s allegations as to Ms Baker’s alleged con-
duct. A detailed file note of Mr Belcher’s meeting with the
applicant was annexure I to his witness statement. Mr Belcher
said that following his inquiries and the meeting he had with
the applicant, he was very concerned about having the appli-
cant return to the workplace, particularly as the applicant
appeared to have no comprehension of the potential damage
that he was causing to the organisation and some of the staff.

A further meeting took place between the applicant and Mr
Belcher to discuss his future. In the interim, Mr Belcher said
he had received a report from the psychologist. Mr Belcher
said that he had been informed by Mr Schneider that the ap-
plicant would be most unlikely to fit back into the workplace
unless he could be kept away from other staff members, and
moreover, a male staff member should be the “public face” of
the applicant to the rest of the organisation and to outsiders.
Mr Belcher testified that he outlined his understanding of the
psychologist’s assessment and his concern that there would
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be major difficulties in the applicant returning to the workplace
in the circumstances. Discussion took place in relation to pos-
sible alternatives such as a demotion or the psychologist’s
recommendation about the applicant returning to the respond-
ent. Mr Belcher said that after discussing these matters both
he and the applicant agreed that they would not be suitable.
No other alternatives appeared to arise from the meeting. Mr
Belcher said that at that point in the meeting he notified the
applicant that he was going to, in the absence of alternatives,
terminate the applicant’s employment because of the pattern
of conduct displayed by the applicant. A separation package
was then agreed and the applicant’s termination was effective
11 June 1999.

As to the allegation by the applicant that he had in some
way been denied natural justice, Mr Belcher said that the ap-
plicant had been given every opportunity to respond to the
matters raised with him. This included during the first meet-
ing on 17 May 1999, the period of four weeks whilst the
applicant was on paid leave, and at the final meeting on 11
June 1999. Mr Belcher said that he outlined in some detail all
of the complaints against the applicant and reiterated that the
applicant did not challenge the substance of most of them. It
was Mr Belcher’s evidence that in the final analysis, he sim-
ply could not let the applicant return to the workplace in light
of the seriousness of the events that had previously taken place.

Ms Baker said in evidence that she began to feel uncomfort-
able in the applicant’s presence in early 1998. She said that
the applicant started to make some suggestive remarks in the
workplace when he was close by her. She further testified that
she noticed that whenever the applicant was speaking to her
he would look at her chest rather than her face or eyes. It was
her evidence that as a result of this attention, she decided to
purchase flesh coloured underwear to wear to work.

In or around November 1998, at the time that the respond-
ent was moving to new head office premises, Ms Baker said
that the applicant made remarks to her about his previous
employment, that the Chief Executive Officer was having sex
with his secretary in his office. Ms Baker testified that she had
said nothing to elicit this information from the applicant and
it made her feel very uncomfortable and was most unwel-
come. The applicant denied this conversation. Ms Baker also
said that on one occasion, the applicant “out of the blue” re-
ferred to an occasion in the past where a woman he worked
with took all of her clothes off in front of him. The applicant
also denied this.

She also testified that towards the end of 1998, the appli-
cant told her that he knew where she lived. She said that this
also made her feel uncomfortable. As a result of these inci-
dents, she said that she started making notes of the applicant’s
behaviour.

Ms Baker said that on other occasions the applicant had
told her that if he “wanted to get rid of somebody, he would”.
When she challenged this in view of unfair dismissal princi-
ples, the applicant told her “he could get rid of anyone he
wanted to without following any set procedures”. Her evi-
dence also was that the applicant made other remarks to her in
the workplace such as “how could I refuse those beautiful
blue eyes”, “if there is anything you’re not, it’s masculine”
and that “how lucky her partner was to have her”. Ms Baker
regarded these comments as overly personal and unwelcome.

In late 1998, Ms Baker testified that the applicant said to
her that another employee, a Mr Sare, was “one after the girls”
and also told her that he did not like the way that Mr Jolly was
always in her office “chatting her up”. She said that after these
instances she felt uncomfortable sharing a joke with any male
staff member because of the applicant’s reaction.

Subsequently, Ms Baker became aware from Ms Betts, that
the applicant had been telling other staff members about her
alleged flirtatious behaviour with male staff and males out-
side of the respondent. She testified that she was devastated
by this and felt very hurt. The meeting then took place with
Mr Belcher at which all of these matters were raised. She also
gave evidence about the applicant driving past her home on
14 May 1999 to check whether in fact she was sick on that
day. She testified that she considered this as totally unaccept-
able behaviour and that she had done nothing to disturb the
trust between her and the applicant. Generally, Ms Baker said
that she had suffered considerably because of the applicant’s

conduct and behaviour in the workplace and she felt threat-
ened by him.

I have carefully considered the evidence in this matter. There
is some conflict in the evidence between that given by the
applicant and that of Mr Belcher and Ms Baker. I have no
hesitation in resolving that conflict in favour of the respond-
ent’s witnesses. Both Mr Belcher and Ms Baker gave their
evidence in a very forthright manner and I have no doubt as to
the truth of what they said. On the other hand, I have some
doubts as to aspects of the applicant’s evidence. The applicant
was reluctant to concede a number of matters raised with him
in his evidence in particular, some of the remarks that he made
concerning Ms Baker and Ms Tsavdarvis’ alleged conduct.
Moreover, the applicant had an apparent poor recollection of
some matters of significance such as the conversation between
he and Ms Baker about the Chief Executive Officer’s conduct
at his previous employment and that he had told her that pre-
viously an assistant of his had removed her clothes at work in
front of him. Based on the evidence I find that—

(a) the applicant was in a senior management position
with the respondent responsible for the welfare of
his staff;

(b) the applicant propagated rumours about Ms Baker’s
alleged conduct and that of others of a most damag-
ing kind in relation to alleged flirtatious and sexual
conduct;

(c) that there was no factual basis at all for such allega-
tions and the applicant knew this to be so;

(d) that the targets of these allegations never had any
opportunity to rebut them;

(e) the applicant knew that these allegations may have
been very damaging to those employees concerned
and to the respondent as an organization;

(f) the applicant was aware of the seriousness of the
allegations as to the conduct of others but never raised
them with Mr Belcher in a timely way; and

(g) the inference is open and I so infer, that at least in
part, the applicant’s conduct was directed to enhanc-
ing his position in terms of power and authority, in
the workplace, beyond that which it actually pos-
sessed.

In my opinion, the applicant’s behaviour in the workplace
in both making and perpetuating completely unsubstantiated
allegations about other employees was reprehensible conduct.
This conduct was all the more reprehensible given the senior-
ity of the applicant’s position with the respondent and his direct
responsibility for staff management and that the most affected
person was his own staff member. In my opinion, the appli-
cant pursued these baseless allegations with reckless disregard
for the interests of the individuals concerned and indeed, the
respondent as an organisation.

It is trite observe that in contemporary workplaces, such
conduct is totally unacceptable. Whilst I do not find that the
applicant had any malicious intent in doing what he did, his
complete failure to have regard to the consequences of his
conduct, as a senior manager, was a clear breach of his obli-
gations to the respondent.

As to the argument by counsel for the applicant that the
applicant was denied natural justice, I reject that submission.
There is no doubt in my mind on the evidence that the appli-
cant was fully aware of the nature of his conduct and the
potential damage to both the individuals concerned and to the
respondent as an organisation. I am satisfied that during the
course of the meetings with Mr Belcher, the details of the
allegations against him were made clear. The applicant had
every opportunity to deal with these matters and I accept the
evidence of Mr Belcher that the applicant largely conceded
much of the conduct concerned. Moreover, it is important to
observe that he conceded many of the allegations of the re-
spondent as to the applicant’s conduct and behaviour, in
cross-examination during these proceedings and that he was
apparently aware of what he was doing at the time. It is also
trite to observe that in this jurisdiction, the procedure under-
taken in relation to a dismissal is but one factor to be considered
in the exercise of the Commission’s discretion: Shire of
Esperance v Mouritz (1991) 71 WAIG 891.
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In my opinion it could not otherwise be concluded that the
applicant was given a “fair go all around”: Undercliff Nursing
Home v Federated Miscellaneous Workers Union of Australia
(1985) 65 WAIG 385. The question in terms of the costs ap-
plication is of course, whether the application when instituted,
could be regarded as frivolous or vexatious or otherwise had
no prospect of success: Transport Workers Union of Australia
Industrial Union of Workers, WA Branch v Tip Top Bakeries
(1994) 58 IR 22 at 26-27. In the context of the applicant’s
claim for reinstatement, which was the remedy sought, in my
opinion the applicant’s claim can be so characterised. It had
no prospect of success. I emphasise however, that as noted
above, my conclusions on an award of costs in this matter are,
in my view, sustainable on either of the two bases as set out
above.

I now turn to the amount of costs to be awarded.
Amount of Costs
Before the Commission by way of exhibit R2, was an affi-

davit of Mr Belcher sworn 17 March 2000 with annexures,
setting out a schedule of costs in the sum of $8,344.21, repre-
senting time spent by employees of the respondent at their
respective hourly rates, in preparing witness statements, fees
from the psychologist Mr Schneider and costs for couriers.

The quantum of costs to be awarded is a matter for the exer-
cise of a discretion by the Commission. Having regard to Mr
Belcher’s evidence as to costs incurred in preparing the wit-
ness statements, which evidence I note was not challenged by
the applicant, I consider a reasonable sum to award in respect
of these matters to be $5,000.00. This takes into account some
inevitable duplication of time in attending to these matters. I
have not taken into consideration the fees in respect of Mr
Schneider’s witness statement, as no regard has been given to
it in this decision.

Minutes of proposed order now issue.
APPEARANCES: Mr P Ward of counsel appeared on

behalf of the applicant.
Mr P Harris of counsel appeared on behalf of the respond-

ent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Eric Harold Davey

and

Churches of Christ Homes and Community
Services (Incorporated).

No. 1050 of 1999.

COMMISSIONER S J KENNER.

18 May 2000.

Order.
HAVING heard Mr P Ward of counsel on behalf of the appli-
cant and Mr P Harris of counsel on behalf of the respondent
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act, 1979, hereby orders—

(1) THAT the application be and is hereby discontinued
by leave.

(2) THAT the applicant pay to the respondent costs in
the sum of $5,000.00 within 21 days of the date of
this order.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Lisa-Marie Fischer

and

Sassey Pty Ltd.

No. 1414 of 1999.

COMMISSIONER J H SMITH.

5 April 2000.
Reasons for Decision.

COMMISSIONER J H SMITH: The Applicant claims that
she was harshly, oppressively or unfairly dismissed by the
Respondent on 27 August 1999. Further, the Applicant claims
that the Respondent has failed to pay her contractual benefits
pursuant to a contract of employment, namely $2,505.34, be-
ing an amount owing as an allowance for the use of her car
(“mileage allowance”) and $300 commission.

The Applicant contends that she was dismissed as a result
of a disagreement between herself and the Respondent’s rep-
resentatives in relation to the payment of money owing by
way of commission and mileage.

The Respondent concedes that it owes the Applicant
$2,505.34 being an outstanding amount for mileage allow-
ance due and owing pursuant to the contract of employment
between the Applicant and the Respondent.

The following facts are agreed by the parties—
1. The Respondent is engaged in the wine wholesaling

industry at 26 Collins Street West Perth.
2. The Applicant was engaged by the Respondent as a

sales representative. She was initially employed on
probation from 15 March 1999 for a three-month
period.

3. Some of the conditions of the Applicant’s employ-
ment were contained in a letter of appointment dated
12 March 1999.

4. The Commercial Travellers and Sales Representa-
tives Award R 43 of 1978 (“the award”) applied to
the Applicant’s employment.

5. The Applicant probationary employment concluded
on 14 June 1999 whereupon she became a full-time
permanent employee.

6. The Applicant was not required to meet a budget
until July 1999.

7. The Applicant’s budget for July 1999 was 200 car-
tons.

8. The Applicant’s employment terminated on 27 Au-
gust 1999.

The Applicant says the dismissal was substantively and
procedurally unfair. It is contended that the Applicant was not
given any opportunity to address the reasons for dismissal.
Further that no reason was given to her for the dismissal.

Both parties lead evidence of opposing versions of events
of the termination. The Applicant says she was dismissed. The
Respondent says that the Applicant resigned.

The Respondent’s counsel concedes that if the Commission
accepts the Applicant’s version of events the dismissal was
substantively and procedurally unfair.

If the Applicant resigned then there is no jurisdiction to make
any orders for compensation or any order which required as a
condition precedent that a finding of unfair dismissal be made
(Stankovska v. Quirk Corporate Cleaning Australia 76 WAIG
1667 at 1669).

The Applicant’s Evidence
The Applicant gave evidence in early February 1999 she

was approached by Mr Steven Heller, the director of sales and
marketing for Wise Vineyards and Meritage Estates Pty Ltd,
and asked whether she wished to apply for the job as a sales
representative for Wise Vineyards and Meritage Estates Pty
Ltd. In cross-examination she said she had really wanted to
be a wine representative and had tried to get a job in the in-
dustry as a representative for about 12 months prior to being
offered the position with the Respondent. She said she had
applied for a job as a sales representative with another agency
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who had passed her curriculum vitae onto Mr Heller. At the
time she was offered the job with the Respondent she had
three jobs, which required her to work between 30 to 50 hours
per week.

After the initial interview with Mr Heller she had a further
interview with Mr Heller and Mr Glen Bowdell, the sales
manager for Wise Vineyards and Meritage Estates Pty Ltd.

Following the second interview she was offered the job. At
the second interview she was told she would be paid a re-
tainer of $28,000 per annum, 2% commission on her turnover
of sales and a mileage allowance. The quantum of the mileage
allowance was not discussed at the interview. It was agreed
she would commence work on 15 March 1999.

On 12 March 1999 she was called in to the Respondent’s
office and presented with a letter setting out the terms and
conditions of her appointment (Ex A). Those terms and con-
ditions were accepted by her and she indicated she accepted
those terms by signing the letter on 16 March 1999. The ma-
terial terms of her contract set out in the letter are as follows—

“Probationary Period—
A probationary period of three months will take ef-
fect from Monday 15th march 1999 through to
Monday 14th June 1999. During this period it is
envisaged that you will become fully cognisant of
the business activities, understand the sales opera-
tions and become fully trained in the sales techniques
of Wise Vineyards and Meritage Estates Pty Ltd.

Duties—
You will be responsible for the development, main-
tenance and increase of sales (cartons of wine) for
the Wise—Meritage portfolio in no fewer than 190
“off” premise accounts and any opportunity that may
arise “on” premise.
Your continued employment with Wise Vineyards
and Meritage Estates Pty Ltd is incumbent upon you
being able to achieve the agreed budgeted sales fig-
ures for the periods set by the companies, after the
expiration of the probationary period. Appraisals will
be carried out on a regular basis for assessment of
your performance.

Reporting to—
The position of Sales Representative reports directly
to the Steve Heller, General Sales Manager.

Remuneration—
Your total gross remuneration package will com-
mence at $28,000 per annum plus 2% of monthly
turnover from funds collected. Your base salary will
be paid by direct credit into your nominated bank
account by fortnightly payments. The first pay pe-
riod after your commencement date is Thursday 18th
March 1999 and fortnightly thereafter.
Gross: $1,076.92
Tax:  (230.80)
Net pay: $ 846.12

The 2% monthly turnover payment will be paid
monthly in arrears.

Motor Vehicle Allowance—
It is agreed you will provide your own vehicle for
which you will be reimbursed xx cents per kilome-
tre. The rate of which will be determined by the type
of vehicle accordingly to the following schedule.
Australian Master Tax Guide pg 14-360

(a) for conventional engines up to 1600cc or ro-
tary engines up to 800cc—45.7 cents/km;

(b) for conventional engines between 1601cc and
2600cc, or rotary engines 801cc and 1300cc—
51.9 cents/km;

(c) for conventional engines over 2600cc or ro-
tary engines over 1300cc—53.8 cents/km “

The Applicant says she received positive feedback from Mr
Heller during her probationary period and she successfully
completed the period of probation by the middle of June 1999.
At the end of June she was given a budget setting out targets
to be achieved each month. Each month the Applicant was
expected to sell a specified amount of wine and liquor which
was calculated by a number of cartons of wine and liquor.
The target (referred to as her budget) for July 1999 is set out
in Table 1.

WISE VINEYARDS MERITAGE ESTATES

Date
Classic
White

Grenache
Shiraz

Classic Red Aquercus
Coat Door

Chardonnay
Coat Door
Pinot Noir

Coat Door
Cab Merlot

Leaf
Chardonnay

Merlot
Cabernet

Sauvignon
Semillon

Sauv. Blanc
Silky Oak

Yanmah
Ridge

Gilberts
Riesling

Amarula TOTAL

Exhibit C:  Applicant's July 1999 Budget

40 24 12 12 32 24 4 4 6 4 6 32 200

Exhibit C:  Summary of Daily Work Sheets for the month of July 1999
28-Jun-99

(Prearranged
Orders)

8 4 8 4 3 1 1 1 7.5 37.5

28-Jun-99 4 2 1 1 8

29-Jun-99 7 1 2 1 11

30-Jun-99 10 3 4 2 2 2 4 27

1-Jul-99 1 1 1 1 1 1 6

2-Jul-99 0

5-Jul-99 5 4 1.5 10.5

6-Jul-99 6 2 3 1 1 2 7 22

7-Jul-99 1 1 1 2 3 1 1 2 12

8-Jul-99 1 1 2.25 4.25

9-Jul-99 1 1

12-Jul-99 9 5 2 1 3 20

13-Jul-99 1 1 3 1 1 1.5 8.5

14-Jul-99 3 6 2 1 12

15-Jul-99 3 2 1 2 8

16-Jul-99 1 1 1 3

19-Jul-99 1 1 1 2 2.5 7.5

20-Jul-99 2 1 5 8

21-Jul-99 3 1 1 1 6

22-Jul-99 1 1 2

23-Jul-99 2 1 3 2 2 10

26-Jul-99 3 1 1 4 1 1 7.5 18.5

27-Jul-99 5 5

TOTAL 63 24 27 14 17 29 0 2 11 12 2 0 1 1 44.75 247.75

Exhibit C:  Applicant's Calculations

63 24 27 13 17 29 2 11 12 1 44 243

- 6 -
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During her probationary period the Applicant did not re-
ceive payment of any sum for commission on her turnover.
She asked Mr Heller on a number of occasions about the com-
mission payments and was told by him each time “worry about
moving boxes of wine, not your commission”. She was later
told by Mr Heller that Clare, the office administrator, was
working it out. She said she enquired of Clare and was told by
her that she (Clare) had received no instructions from Mr Heller
to work out the Applicant’s commission. After inquiring of
Mr Heller on a number of occasions she wrote a letter on 25
July 1999 to Mr Heller attaching to the letter calculations of
sales figures that she had prepared from her daily worksheets
and from the Respondent’s computer records compiled by
Clare (Ex B). She left the letter in Mr Heller’s in-tray on 25
July 1999.

On 30 July 1999 the Applicant met with Mr Heller and Mr
Bowdell. The Applicant says that they first discussed her
budget and that she was very happy because she had
overachieved her budget for July. She said that Mr Heller was
angry about the letter she had sent to him and asked her “why
do you think you deserve commission for the first three months
when you were only on probation and you didn’t even have a
budget?” Further she said, he said that the car allowance
amount of the 45.7 cents in the contract was a mistake. She
said that he said “I was raised with my hand out” and that “if
I don’t achieve my budget I won’t be paid commission and I
won’t have a job”. The Applicant said she became extremely
distressed and began to cry. She left the room and came back
into the meeting and informed Mr Heller and Mr Bowdell
that she would have to leave. She said that Mr Bowdell said
“that we don’t want to upset you and we want to work as a
team”. She said she told them both that she would have to go
and reconsider her position with Wise. She said she went home
and spent the day crying and has not spoken to Mr Heller
about her work since that day.

The Applicant said that she rang Mr Bowdell on Sunday
and that he said that he had been sick with worry about her
and that he would sort out her commission. He said that he
would arrange a meeting outside the office to have coffee and
talk because it is so busy in the office. The Applicant met with
Mr Bowdell on 5 August 1999 at a cafe in Napoleon Street,
Cottesloe.

The Applicant said that she told Mr Bowdell that if Steve
was threatening to fire her she would have “to put her feelers
out”. She said that she had submitted her CV to a recruitment
agency Morgan and Banks prior to meeting with Mr Bowdell
on 5 August 1999, but that she had not applied for any jobs.

She said Mr Bowdell asked whether she would take the first
job that came along and that she said absolutely not but that
she was worried about her job security. She said that Mr
Bowdell told her not to worry about her job and what Mr
Heller had said to her, as she had caught Mr Heller on a bad
day.

She said they had a general discussion about the industry
and that Mr Bowdell informed her that he had rung DOPLAR,
and got some figures for the mileage allowance and had pre-
pared some figures for the travel allowance payments. He
gave those calculations to her and said “can you look over
these” (Ex D). She said she had no time to read the document
but she left the meeting feeling confident about her position
and that she said to Mr Bowdell “Look Glen, I love my job.
I’ll put Friday’s incident behind us and lets just go full steam
ahead.”

The calculations prepared by Mr Bowdell showed that if
the award rate was paid rather than the rate set out in the con-
tract that the Applicant would have been overpaid $713.33 in
mileage allowance.

The Applicant said that Mr Bowdell had telephoned again
for coffee and that she had coffee with him on Thursday 12
August 1999. She said she went to the meeting in a good
frame of mind as she had had a good day of sales the day
before. She was very excited and everything with her job was
coming together.

She said that when she met with Mr Bowdell she started
telling him that she had a great day the day before then he
stopped her and said “Lisa, I’m really sorry but you know
how you are due for a performance review at the end of Sep-
tember, we would like to finish up at the end of August”. She

also said that Mr Bowdell stated that “as usual Steve (Mr
Heller) has sent me to do his dirty work”. She said that she
could see that Mr Bowdell was feeling terrible and that al-
though it was a huge blow to her confidence and she was very
disappointed she carried out the tastings that were planned
for the next couple of weeks and agreed to work until the
completion of a wine Expo on 27 August 1999 and to finish
work on that day.

The Applicant says that she worked until 27 August 1999
and that she can’t be sure as to whether she met the August
budget for sales as she was distressed during that period of
time.

She says that she applied for a number of jobs but wasn’t
able to obtain employment until she obtained a casual job
commencing on 25 October 1999. She had two months casual
merchandising with a Samuel Smith (“Yalumba”). She also
carried out a couple of wine “tastings” with another company
(“Ava Lekanis”). She obtained full-time employment as an
account manager with the Bunker Bay Wine Group on 17 Janu-
ary 2000. She says that her remuneration package with the
Bunker Bay Wine Group is comparable to the amounts pay-
able under the contract of employment with the Respondent.
Since her termination of employment with the Respondent
and prior to the commencement of the position on 17 January
2000 the Applicant’s earnings totalled $5,065 from casual and
part-time work with Yalumba and Ava Lekanis.

The Applicant’s mother, Mrs Rosemary Fischer, gave evi-
dence that on or about 12 August 1999 the Applicant
telephoned her, was terribly upset and informed her that she
had been fired. She also said that the Applicant was emotion-
ally in turmoil for some time after her termination of
employment with the Respondent.

The Respondent’s Evidence
Mr Steven Heller, the Respondent’s Director of Sales and

Marketing, gave evidence that after he offered the job to the
Applicant he requested the Respondent’s accountant to pre-
pare the letter setting out the terms of employment. He said
that after the Applicant had signed the offer he looked at the
mileage allowance rate set out in the contract and he thought
that the rate was too high. He said he asked the accountant to
check the mileage rate and review it. He also said that unfor-
tunately the review of the rate did not occur.

Mr Heller said that he had regular contact with the Appli-
cant during the probationary period and that at the conclusion
of the probationary period he was “pretty happy with her per-
formance”, although he had identified a few areas where she
needed help.

Mr Heller gave evidence that prior to the meeting on 30
July 1999 he had continually raised with the Applicant that he
was not happy with the car allowance rate. In his view the rate
was exorbitant and he made it clear to her he intended to re-
view the rate. When it was raised with her she said “Well that’s
what’s in the contract”. He said he made inquiries in the wine
industry and ascertained that no one was paying such a high
mileage rate.

He also said that prior to the meeting on 30 July 1999 the
Applicant had asked on a number occasions for payment of
commission on sales made by her in the probationary period.
He said that he felt that her request for commission on sales
made by her in the first three months was “a bit over the top”.

Mr Heller gave evidence that when he received the request
in writing from the Applicant for her commission from 15
March 1999 to 21 July 1999 his response was to write on that
letter “You want contract—I’ll give you contract!” When cross-
examined he denied that he was angry and upset that the
Applicant had made the request in writing for commission.

The Applicant’s schedule to her letter calculates that a total
sum of $1,528.29 was payable. In relation to this calculation
he said that the Applicant had doubled up on the figures and
so he asked for Clare to give him a printout of the Applicant’s
sales. Part of the Applicant’s claim for commission was for
the sale of “cleanskins”. He said that cleanskins don’t go on
anyone’s budget as the Respondent sells clean skins at a loss.
He said cleanskins cost $60 a case to produce and are sold for
$50 per case. Mr Heller said that he decided to call the meet-
ing with the Applicant on 30 July 1999 to discuss the mileage
allowance, and the budget.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.2716

He said that the Applicant’s budget was designed to give
her confidence, that the July target of 200 cartons was easily
achievable. Further, that July was a big month in the trade.

Mr Heller gave evidence that at the meeting of 30 July 1999,
Mr Heller, Mr Bowdell and the Applicant talked generally
about the business. He said that the Applicant indicated that
she was not confident about meeting her budget for August.
Further there was a discussion about her request for commis-
sion and the fact that he disputed the Applicant’s sales figures
attached to her request for payment of commission. He said
he also discussed with her that he wanted to change the rate
paid for the mileage allowance as the rate was too high. He
said “Lisa you know, you’re in my office repeatedly on what
is owed to you, and I’m trying to point out the long term com-
mitment to the industry and what will come, because I don’t
believe that you put your hand out until you do the job.” He
said that she said that it was in her contract and he said to her
“Well Lisa, there is also a paragraph in your contract that says
that if you’re not meeting budget if we don’t agree on what
we’re doing, then there’s no job”. She then became extremely
upset, said she was unwell and left the room on more than one
occasion. When she finally returned to the room she informed
him and Mr Bowdell that she had “better go home and review
her position over the weekend with Wise”. He said that he
was very surprised that she had become so emotional.

Mr Heller said that he asked Mr Bowdell whether she had
resigned and he said Mr Bowdell said “no”. He then said to
Mr Bowdell that the Applicant may have a problem with him
(meaning Mr Heller) and Mr Bowdell said that he would talk
to the Applicant.

He did not speak to the Applicant again prior to her termi-
nation. He said that he found out that the Applicant had
resigned when Mr Bowdell informed him of that fact on the
next Wednesday. He said Mr Bowdell informed him that the
Applicant was leaving and intended to leave at the end of Sep-
tember. He said that he advised Mr Bowdell that if she was
going to leave she should leave at the end of August, as they
needed to find someone to replace her and train that person so
as to be ready for the Christmas sales. In cross-examination
he denied that he had given instructions to Mr Bowdell to
terminate the Applicant’s employment.

The Respondent’s sales manager, Mr Bowdell, gave evidence
that he first met the Applicant at her final interview with Mr
Heller in February 1999 and that after the commencement of
her employment he had very little to do with monitoring her
work. He thought that although she was very regular with her
call round and seemed to be doing reasonably well, sales were
not forthcoming. His impression of her at the end of her pro-
bationary period was that she was very diligent and
conscientious.

In Mr Bowdell’s view the budget that was given to the Ap-
plicant for July was deliberately designed not to be to
demanding to start with as they wanted “her to break in eas-
ily”.

Mr Bowdell said the purpose of meeting with the Applicant
and Mr Heller on 30 July 1999 was to look at the current sales
performance and assess what was required for the next month.

When asked about the Applicant’s sales performance at the
time of the meeting Mr Bowdell stated that he thought her
budget was “just okay”. Mr Bowdell said in cross-examina-
tion that although the budget was discussed at the July meeting
the conversation moved quickly on to the issue of payment of
commission on cleanskins and the appropriate rate to be paid
for the mileage allowance.

Mr Bowdell said that Mr Heller led the meeting. Sales fig-
ures were generally discussed and so was the Applicant’s claim
for commission. He said that Mr Heller doubted whether the
Applicant should be paid commission. His view was that she
should be paid. However he, Mr Bowdell, did not express his
views on the issue at the meeting. He said there was a debate
about whether the sale of cleanskins attracted commission.
He said that when this issue was raised that the Applicant
appeared to be upset and said she was not feeling well and left
the room for five minutes. When she returned the car mileage
rate of payment was raised. The Applicant became upset again
and left the room after Mr Heller picked up a copy of the
Applicant’s contract of employment and threw it down on the
table and said something about the contract. When asked in

examination in chief what Mr Heller had said which caused
the Applicant to leave the room, after considering the ques-
tion carefully Mr Bowdell said that he could not recall what
was said. However, in cross-examination when it was put to
him that it was the Respondent’s view that the Applicant had
no reason to fear for her employment, he said “no”, but that
Mr Heller had said a throwaway line something like “well it is
in your contract that if you don’t meet your budget you will
lose your job and that’s in your contract”. Mr Bowdell said
that when the Applicant returned to the room she said “I’ll
have to review my position in the company”. After the Appli-
cant left the room Mr Heller asked “you think she has
resigned?”, to which Mr Bowdell replied “No”.

Mr Bowdell said the Applicant rang him on the following
Sunday and said that she wasn’t sure where she stood. He
said he told her “lets clear the air, lets have a cup of coffee and
then we’ll work things out”. He then arranged to meet her at a
cafe. They met at Van’s cafe in Cottesloe on the following
Thursday.

Prior to Mr Bowdell meeting the Applicant he contacted the
Wageline service of the Department of Productivity and La-
bour Relations and obtained the award rate for payment of
mileage allowance. He then calculated that if the Applicant
had been paid a mileage allowance in accordance with the
terms of the award, being a rate lower than the rate set out in
her contract of employment from 29 March 1999 to 26 June
1999 she had been overpaid $713.33. He provided a copy of
his calculations and the information received from Wageline
to the Applicant when he met with her at Van’s cafe. The rea-
son why a cafe was suggested was that it was very busy in the
office as Mr Bowdell was arranging a “liquor baron” wine
show which was a big event requiring extensive preparation
at that time.

Mr Bowdell said that he went through all the calculations
with the Applicant but he did not discuss the calculations with
the Applicant at the meeting in the cafe. He said that they also
discussed her dispute about payment of commission in par-
ticular payment of commission on cleanskins. He said he might
have told her that her commission was being calculated by
Clare but he did not know what those calculations were.

Mr Bowdell gave evidence that the Applicant told him and
that she could not afford to live on her existing salary, that she
used to be a model and her earnings had been $40,000 per
year. He said that he told her that they had budgeted to pay
her $35,000 to $40,000 per year if she kept the sales up. He
said she had made up her mind to leave and that she would be
leaving at the end of September. She said she had tastings
until the end of September and she would do the right thing
and finish the tastings.

Mr Bowdell said that he informed Mr Heller that the Appli-
cant had decided to leave and that she was leaving at the end
of September. He and Mr Heller decided that if she was going
to leave she should leave at the end of August. Mr Bowdell
said it would be too late to train someone for Christmas and
they needed to get someone else on the road to do the distri-
bution as soon as possible.

Mr Bowdell said that he tried to meet with the Applicant to
talk about her finishing early. He finally arranged a meeting
with her at a cafe, on the Wednesday or the Thursday of the
following week. He then met with her at the Astoria in
Claremont. He said he asked her what did she think was the
outcome of last meeting. She replied “nothing”. He said that
she was fairly subdued. He said he then told her that they
wanted her to leave at the beginning of September and she
said “fine”. He said they then started to talk about the liquor
baron wine tasting show and she suggested that she would
help out with the show and that he said to her that would be
wonderful.

Termination Pay
On termination the Applicant was not paid pro rata annual

leave. Mr Bowdell said that the reason why she was not paid
was the Respondent’s accountant informed him that employ-
ees have to work for a year before being eligible for holiday
pay. Accordingly, he says this was a genuine error.

Following termination the Applicant was paid mileage al-
lowance at the rate specified in the award. The Respondent
however concedes that the Applicant should have been paid
the rate specified in the contract.
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The Applicant also received a sum of money for commis-
sion on sales following her termination. The Applicant,
however, says that $300 commission is outstanding, being the
difference between her claim for $1,528 and $1,100 or $1,200
paid.

Budget and Sales Evidence
One of the main issues in contention between the parties is

the Applicant’s performance in achieving sales. The Appli-
cant in essence contends that she had no reason to resign
because she was happy with her sales record, in particular she
had exceeded her budget for July 1999.

The Respondent says that she was not achieving her budget.
Therefore if that is right, Mr Bowdell’s contention that the
Applicant resigned because she was unlikely to achieve suffi-
cient sales to achieve an income of $40,000 per annum, may
follow.

However, when analysed, the Respondent’s evidence of the
Applicant’s sales is unsatisfactory.

Mr Heller gave evidence that he checked the Applicant’s
sales figures by obtaining a printout of daily sales figures from
Clare. He caused to have prepared a table showing the Appli-
cant’s budget and sales for July and August 1999 (Ex 2). It is
not in dispute that the Applicant’s budget was to sell 200 car-
tons in July. The table purports to show that the Applicant’s
actual sales in July were 164.75 cartons. However, when the
actual figures are added, excluding the figure of 7+3 for Merlot,
the Respondent’s figures in Ex 2 add to 171.75. Further, Mr
Bowdell (transcript page 115) said that the sales figures pro-
duced by the computer do not include Australian Liquor
Marketers wholesale sales.

It is also significant that Mr Heller in his evidence did not
dispute that the Applicant’s daily work sheets (Ex C) accu-
rately record sales made by the Applicant (transcript page 896
and 100-101). Further he conceded that the Respondent’s com-
puter system may be “missing sales”.

The Applicant’s daily work sheets for July set out in Table 1
actually record that the Applicant sold 247.5 cartons in July,
whereas the Applicant calculates that she sold 243 cartons in
July.

Conclusion
I accept the Applicant’s evidence that she was positive about

her job when she met with Mr Heller and Mr Bowdell on 30
July 1999, as her July daily work sheets corroborate her evi-
dence that she had exceeded her budget.

I treat the evidence of Mr Heller with some caution because
the credibility of the sales information provided by the Re-
spondent is doubtful. Further I find that the evidence of Mr
Bowdell was vague and his evidence was unsatisfactory in a
number of respects.

In my view, the following evidence establishes that Mr Heller
wanted to terminate the Applicant’s employment—

(a) Mr Bowdell said that Mr Heller threw the Appli-
cant’s contract on the table at the meeting on 30 July
1999. When this evidence is considered with evi-
dence that Mr Heller advised the Applicant that the
contract provided that if she did not meet her budget
she could be terminated, together with the words
written by Mr Heller on the written request for com-
mission “You want contract—I’ll give you contract!”,
it is clear that he was angry with the Applicant;

(b) Mr Heller wrongly and unreasonably took the view
that the Applicant was not entitled to be paid com-
mission during her probationary period and be paid
the rate of mileage of 47.5 cents per kilometre. Fur-
ther he perceived her insistence of being paid in
accordance with the terms and conditions of the con-
tract of employment as unreasonable.

Having carefully considered all of the evidence, in the cir-
cumstances I am satisfied that the Applicant has discharged
her onus of establishing that she was unfairly dismissed.

Remedy for Unfair Dismissal
It is clear that the relationship between the parties has bro-

ken down and that reinstatement is impractical. Further the
Applicant does not seek reinstatement. The Applicant seeks
payment of wages from 27 August 1999 until 17 January 2000
at $26,000 per annum, which equals $538.46 per week, less

$5,065 being the amount she earned in casual and part-time
earnings.

Accordingly, her claim for wages is as follows:
20 weeks @ $538.46 = $ 10,769.20

Less  5,065.00
$  5,704.20

The Respondent contends that the Applicant failed to miti-
gate her loss as she was offered a sales representative job in
mid-November 1999 with Lionel Samson on a commission
only basis, to commence about one week into December 1999.
The Applicant said that she could not start the job as she was
obligated to work for Samuel Smith & Son (Yalumba) until
24 December 1999. Her evidence was that the offer to work
for Lionel Samson remained open and that after she received
the offer for the salaried position for the Bunker Bay Wine
Group she declined the position with Lionel Samson.

The principles that apply to the duty to mitigate and the
onus of proof are set out in Growers Market Butchers v.
Backman 79 WAIG 1313 at 1316 (FB). As discussed in the
authorities referred to in that case, the duty to mitigate does
not generally require an employee to take employment of a
different or inferior kind.

The Respondent’s submission that the Applicant failed to
mitigate her loss by taking up the position with Lionel Samson
is rejected for the following reasons—

(a) Given that she only had five months experience as a
wine representative, it cannot be maintained that it
was reasonable for her to resign her wages position
with Yalumba to take up a commission only posi-
tion;

(b) The Applicant did not decline the position with
Lionel Samson until she obtained employment with
the Bunker Bay Wine Group. The latter position
being a salaried position was clearly of a superior
kind.

To the amount for wages, the Applicant seeks payment of
$1,800, being about $400 per month for 4½ months, for com-
mission. Prior to making any finding as to whether an award
should be made for commission and the amount the parties
are invited to make further submissions in respect of this is-
sue.

The Applicant also seeks compensation for distress caused
by the dismissal. The Applicant is entitled to claim an amount
for distress pursuant to s.23A(1)(ba) of the Industrial Rela-
tions Act (“the Act”) as set out in Bogunovich v. Bayside
Western Australia Pty Ltd 79 WAIG 8 (FB). The amount sought
by the Applicant was not quantified. A certain level of shock
and distress on the part of an employee is to be anticipated in
any dismissal. To ensure compensation is confined within rea-
sonable limits, restraint is required Burazin v. Blacktown City
Guardian Pty Ltd (1996) 142 ALR 144 at 156. The Applicant
was given two weeks notice and other than say she was dis-
tressed and her mother’s evidence that she was in turmoil for
some time, it could not be said that the termination had an
effect on her career or her personal reputation. Nor was there
any medical evidence of psychological impact. I make no
award to the Applicant for the distress caused by the dismissal
as I have formed the view that the Applicant has not suffered
distress above what any employee would suffer if dismissed.

Contractual Benefits
In an application pursuant to s.29(1)(b)(ii) of the Act, the

onus is on the Applicant to establish that the subject of the
claim is a benefit to which the Applicant was entitled under
her contract of her employment. In that regard, it is for the
Commission to determine the terms of the contract of em-
ployment and to ascertain in a juridical manner, whether the
claim constitutes a benefit which has been denied under the
contract of employment, having regard to the obligations on
the Commission to act accordingly to equity, good conscience
and the substantial merits of the case, pursuant to s.26 of the
Act: Belo Fisheries v. Froggett (1983) 63 WAIG 2394; Waroona
Contracting v. Usher (1984) 64 WAIG 1500; Perth Finishing
College v. Watts (1989) 69 WAIG 2307.

Mileage
The Applicant’s claim for $2,505.34 is conceded by the

Respondent.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.2718

Commission
It is an express term of the Applicant’s contract that the

Applicant’s total gross remuneration is $28,000 per annum
plus 2% of monthly turnover from funds collected. Accord-
ingly, commission is paid on all funds received by the
Respondent from wine and liquor sold by the Applicant.

The Applicant claimed $1,528.29 commission for sales be-
tween 15 March 1999 and 21 July 1999. She says that she
was paid about $1,100. The Respondent says she was paid
about $1,200. Accordingly at least $300 is in dispute includ-
ing an amount of $127.68 commission on the sale of
cleanskins.

Although Mr Heller maintained that commission is not paid
on cleanskins, his contention is at odds with the express term
of the contract. There is no evidence that the term of the con-
tract was varied by agreement of the parties.

It is well established that it is not permissible for an em-
ployer to unilaterally vary the terms of a contract of
employment without that variation constituting a breach
amounting to a repudiation of the contract R S Components
Ltd v. Irwin (1974) 1 All ER 41 at 43.

Having regard to equity, good conscience and the substan-
tial merits of the case, I am satisfied that the Applicant’s claim
for $300 is made out for the following reasons—

(a) Given that the Applicant’s evidence is that she cal-
culated the figure of $1,528.29 from her daily work
sheets and the fact that Mr Heller conceded that the
Applicant’s daily work sheets accurately record the
Applicant’s sales, I am satisfied that her calculations
are accurate;

(b) The express term of the contract provides for pay-
ment of commission on the proceeds of sales of all
wine and liquor sold by the Applicant including
cleanskins;

(c) The Respondent says that the Applicant was paid
$1,200 by way of commission. Although the Re-
spondent Counsel submitted that the claim for
commission related to sales made by the Applicant
in August, his submission is not support by the evi-
dence. Mr Heller’s evidence was that he was unclear
whether the amount paid included commission for
sales made by the Applicant in July 1999. He made
no mention of August.

Appearances: Mr M Keogh as agent appeared on behalf of
the Applicant.

Mr T Lyons of counsel appeared on behalf of the Respond-
ent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Lisa-Marie Fischer

and

Sassey Pty Ltd.

No. 1414 of 1999.

COMMISSIONER J H SMITH.

9 May 2000.
Supplementary Reasons for Decision.

COMMISSIONER J H SMITH: The Commission handed
down its reasons for decision on 5 April 2000. Prior to mak-
ing any finding as to whether an order under s.23A(1)(ba) of
the Industrial Relations Act 1979 (“the Act”) for compensa-
tion should include an amount for commission, the parties
were invited to make further submissions in respect of this
issue by 19 April 2000.

Having received written submissions and a Minute of Pro-
posed Order on behalf of the Applicant, and written
submissions on behalf of the Respondent, I make the follow-
ing findings.

The Commission may refer to the remuneration paid to an
employee for any relevant period of employment in assessing

compensation. Remuneration is wider in meaning than
“wages” or “salary”. The word “remuneration” as it is used in
s.23A(4) of the Act, includes salary or wage, commission,
superannuation or contributions, the cost of providing a car
and non-monetary benefits (see Bogunovich v Bayside West-
ern Australia Pty Ltd 79 WAIG 8 per Sharkey J at 10 and
Capewell v Cadbury Schweppes Australia Ltd 78 WAIG 299
per Sharkey J at 301).

The Commission in its reasons for decision on 5 April 2000
found that the Applicant’s daily worksheets accurately record
sales of wine and liquor sold by her. In particular the Com-
mission was satisfied that pursuant to the terms of the
Applicant’s contract she was entitled to be paid $1,528.29
commission between 15 March 1999 and 21 July 1999. I am
satisfied that this period is a relevant period of employment
for assessing compensation.

The period between 15 March 1999 and 21 July 1999 is 18
weeks and 3 days. The commission paid in this period amounts
to $16.43 per day or $82.15 per week.

When an amount for commission is added to the amount
awarded for loss of wages, I find the Applicant’s compensa-
tion for loss caused by the dismissal should be assessed at:

$538.46 wages @ 20 weeks = $10,769.20
$82.15 commission @ 20 weeks = $1,643.00

less $5,065.00
Total $7,347.20

Appearances: Mr M Keogh as agent appeared on behalf of
the Applicant.

Mr T Lyons of Counsel appeared on behalf of the Respond-
ent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Lisa-Marie Fischer

and

Sassey Pty Ltd.

No. 1414 of 1999.

COMMISSIONER J H SMITH.

12 May 2000.
Order.

Having heard Mr M Keogh on behalf of the Applicant and Mr
T Lyons on behalf of the Respondent, the Commission, pur-
suant to the powers conferred on it under the Industrial
Relations Act 1979 hereby—

(1) Declares that Lisa Marie Fischer, the Applicant, was
harshly, oppressively and unfairly dismissed from
her employment by Sassey Pty Ltd the Respondent
on 27th August 1999;

(2) Declares that it is impracticable to reinstate the Ap-
plicant to her former position;

(3) Orders that the Respondent pay the Applicant within
10 days of the date of this Order—

(a) $7,347.20 compensation;
(b) $2,505.34 being an amount owed for mile-

age; and
(c) $300.00 being an amount owed for commis-

sion
(Sgd.) J. H. SMITH,    

[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Joedy William Greenhalgh

and

Buon Amici WA Pty Ltd.

No. 1903 of 1999.

COMMISSIONER S J KENNER.

30 May 2000.

Reasons for Decision.
THE COMMISSIONER: At the conclusion of the proceed-
ings in this application, I announced my decision granting the
application, for reasons to be published in due course. These
are by reasons that can be shortly stated.

The application is brought by Joedy William Greenhalgh
(“the applicant”) against Buon Amici WA Pty Ltd (“the re-
spondent”) in respect of a claim for denied contractual benefits
referred to the Commission pursuant to s 29(1)(b)(ii) of the
Industrial Relations Act 1979 (“the Act”). As a result of an
amendment to the application granted by leave of the Com-
mission at the outset of the proceedings, the quantum of the
applicant’s claim was the sum of $21,821.17. The amendment
to the application set out particulars of claim relating to wages,
superannuation, and expenses incurred by the applicant dur-
ing the course of his employment with the respondent both in
Australia and China.

Whilst the respondent did not file a notice of answer and counter
proposal as required by the Industrial Relations Commission Regu-
lations 1985, the representative of the respondent who appeared in
the proceedings, Mr Giuppa initially denied the applicant’s claims,
save for some expense claims as particularised.

The factual matters in this application are relatively straight-
forward and may be shortly stated as follows. The applicant
commenced employment with the respondent on or about 28
July 1999 to manage new restaurant operations of the respond-
ent to be established in Shanghai, China. The terms and
conditions of the applicant’s employment were set out in a
“Work Contract Agreement” tendered as exhibit A3 in the pro-
ceedings (“the Agreement”). The Agreement specified that the
applicant would, amongst other things, be engaged by the re-
spondent as its manager and be paid a wage of $500.00 US
net per week. Additionally, the applicant was to receive a range
of other benefits under the Agreement including leave entitle-
ments, insurance coverage, superannuation (at an unspecified
rate) and generally reimbursement for accommodation and
any other expenses associated with the employment. The
Agreement also provided at clause 11, that it was to be gov-
erned by the laws of Western Australia and the parties to the
Agreement submitted to the non-exclusive jurisdiction of
courts exercising jurisdiction in Western Australia.

The applicant testified that he came to be employed by the
respondent because of his friendship with Mr Giuppa, who
initially discussed with him the respondent’s plans to estab-
lish and operate a restaurant operation in China. Subsequent
discussions led to an agreement between the applicant and
the respondent that the applicant would be employed by the
respondent to assist in this project. The terms and conditions
of employment were discussed, on the applicant’s evidence,
and the Agreement, whilst not finally signed by both parties,
reflected the terms and conditions agreed between him.

The applicant said that he resigned from his then employ-
ment in order to take up the employment with the respondent
from the nominated commencement date. He said that he was
ready willing and able to perform under the Agreement on
and from this time.

It was the applicant’s evidence that there were some delays
in him leaving Australia for China, in which event he did not
actually depart until October 1999. The evidence was that in
the meantime, the applicant did some work for the respondent
at its Western Australian operations in South Street O’Connor.
The applicant said that prior to his actual departure, he dis-
cussed the situation in relation to expenses incurred by him in
connection with the employment, and was assured by Mr
Giuppa that he would be reimbursed for all such expenses on
the obtaining of appropriate receipts.

When he arrived in Shanghai, the applicant testified that the
respondent’s restaurant operation was not fully set up to trade.
He said that he met the respondent’s representative in Shang-
hai, a Mr Wu, who was the respondent’s contact in respect of
the new operation. The applicant said that he had to arrange
for the equipment to be installed in the leased shop premises
and for incidental tasks associated with this. He said that this
took about one month to complete. The accommodation ar-
ranged for him in Shanghai, despite his previous
understanding, required the applicant to expend funds for one
month’s rental on his arrival. During all of this time, the ap-
plicant’s evidence was that he was incurring expenses in
connection with the employment that he fully expected to be
reimbursed for.

These arrangements continued through to approximately mid
December 1999, during which time it was the applicant’s evi-
dence that he had received no payments whatsoever pursuant
to the Agreement, except the sum of $175. The applicant’s
testimony was that during this time, he had numerous telephone
discussions with Mr Giuppa as to the expenses that he was
incurring, and that he had yet to be paid any wages by the
respondent under the Agreement.

During the course of December 1999, directors of the re-
spondent, which then included Mr Giuppa, visited the
operation in Shanghai. The applicant said that they were happy
with the work that he had done, albeit that as at that time the
restaurant had not opened for business. It appeared that there
were financial difficulties being encountered by the respond-
ent. Subsequently, on or about 14 December 1999, following
earlier unsuccessful attempts to contact him by telephone, the
applicant spoke to Mr Giuppa and demanded payment of
money under the Agreement. By this time, the applicant said
that he had decided to no longer remain a party to the Agree-
ment. The applicant said that by this time he had no funds to
sustain himself and could not even afford transport to the air-
port nor pay the required departure tax. The applicant testified
that he had to borrow money from his parents in order to re-
turn to Australia.

Tendered through the applicant in evidence as exhibit A2
was a bundle of receipts in respect of many of the expenses
incurred by the applicant both in Australia and in Shanghai in
relation to the employment. As to some expenses incurred
whilst in Shanghai for which no receipts were tendered in
evidence, the applicant testified that he obtained these receipts
at the time of the expenditure and they were in the possession
of the respondent’s representative in Shanghai, Mr Wu.

The applicant was not cross-examined by the respondent
despite it being notified by the Commission of the potential
consequences of such a course.

Mr Giuppa gave evidence on behalf of the respondent. De-
spite his initial submissions from the bar table at the outset of
the proceedings, it became clear during the course of his evi-
dence, that the respondent in fact conceded the applicant’s
claims. There was no dispute that the respondent in accord-
ance with the Agreement employed the applicant. Moreover,
having had the opportunity to peruse the receipts tended in
evidence contained in exhibit A2, and the applicant’s evidence
generally about the arrangement for reimbursement of ex-
penses, Mr Giuppa accepted the version of events outlined by
the applicant in his evidence. I find accordingly.

The position of the respondent appeared to be that the re-
spondent could not pay the amounts claimed by the applicant,
principally because it was said to be insolvent and unable to
pay its debts. The only creditor appeared, from what was be-
fore the Commission, to be the applicant.

There being no real dispute as to the applicant’s claim, I
find that, subject to two qualifications set out below, on bal-
ance, the claims as set out in the amended notice of application
have been established as entitlements due to the applicant under
the terms of his employment as provided for in the Agree-
ment, and as supplemented by agreed arrangements in relation
to the reimbursement of expenses. Whilst I note by the terms
of clause 2.1—Term of the Agreement, that the initial term
was for three months to 28 October 1999, I am satisfied that
as contemplated by the Agreement, by reason of the conduct
of the parties under the Agreement, a second term of three
months was entered into thereby retaining the Agreement on
foot until it came to an end at the initiative of the applicant.
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As the quantum of the applicant’s claim arose under a for-
eign currency contract, Mr Schapper addressed the relevant
principles in this regard. Those principles being that at the
plaintiff’s option, an Australian court may give judgement in
the money of account in the case of a claim for liquidated
damages, or in the currency in which loss was suffered in the
case of a claim for unliquidated damages. In the event that a
plaintiff frames an action in Australian currency, conversion
should be made as at the date proceedings were instituted:
Brown Boveri (Aust) Pty Ltd v Baltic Shipping Co (1989) 15
NSWLR 448 at 464, 472. (See generally Halsburys Laws of
Australia paras 85-1290-85-1310).

The applicant’s amended particulars of claim were made in
respect of Australian, US and Chinese currency respectively.
Applying these principles to the claim, and adopting the rel-
evant rate of currency conversion as at the date of the
commencement of the application on 20 December 1999, as
set out in exhibit A1, the sum set out at the commencement of
these reasons was properly claimed.

Also, by reason of the commencement of the employment
in Australia on 28 July 1999 and its continuance in Australia
until on or about 20 October 1999, I am satisfied that the
employment had a sufficient connection with industry in this
state for the purposes of the Commission having jurisdiction
and power to enquire into and deal with this industrial matter
pursuant to s 23 of the Act.

Two final matters need to be considered. First, as I have
found, the period of employment of the applicant with the
respondent commenced on 28 July and not 18 July 1999 as
particularised in the applicant’s amended claim. Secondly, the
claim advanced by the applicant in respect of superannuation
contributions, in the absence of a specified rate in the Agree-
ment, appeared to be based on the statutory contributions
required under the Superannuation Guarantee (Administra-
tion) Act 1992 (Cth) and therefore is not recoverable as a
contractual benefit: Keane v Lomba Pty Ltd (1998) 78 WAIG
810; Kelvin Thompson v Gregmaun Farms Pty Ltd (2000) 80
WAIG 1733.

Subject to those amendments, I directed the applicant to file
a short minute of proposed order giving effect to my decision.
In the circumstances concerning the stated financial position
of the respondent, my order requires the payment of the de-
nied contractual benefits forthwith.

APPEARANCES: Mr D Schapper of counsel appeared on
behalf of the applicant.

Mr Giuppa appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Joedy William Greenhalgh

and

Buon Amici WA Pty Ltd.

No. 1903 of 1999.

COMMISSIONER S J KENNER.

6 June 2000.

Order.
HAVING heard Mr D Schapper of counsel on behalf of the
applicant and Mr T Giuppa on behalf of the respondent the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the respondent shall forthwith pay to the appli-
cant the sum of $19,897.00 less any amount payable to
the Commissioner of Taxation pursuant to the Income
Tax Assessment Act 1936 and actually paid.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

John Richard Harris

and

General Gold Resources.

No.1551 of 1999.

COMMISSIONER J F GREGOR.

12 May 2000.

Reasons for Decision.
THE COMMISSIONER: On the 11th October 1999 John Ri-
chard Harris (the Applicant) applied for orders pursuant to
Section 29 on the grounds that he had been unfairly dismissed
by General Gold Resources NL.

The Applicant was employed in 1997 by Mt Monger Gold
Project Pty Ltd as a Senior Exploration Geologist. In June
1999 he was advised by General Gold Resources NL (the
Respondent) that it had completed the purchase of a remain-
ing 50% of the Mt Monger Joint Venture from Ramsgate
Resources Ltd, and as a consequence it was then appropriate
to change the Applicant’s direct employer from Mt Monger
Gold Project Pty Ltd to the Head Office payroll of the Re-
spondent. The Applicant was asked to confirm his acceptance
of the change on the basis that there would be no effect on his
salary, employee entitlements or other conditions that had
accrued since beginning his employment with Mt Monger Gold
Project Pty Ltd on the 8th July 1997. The change was per-
ceived to be mainly for convenience and to reduce
administration costs as the Respondent entered into the next
phase of its operations.

The Applicant was advised that the Respondent was finaliz-
ing documentation for a relationship with Solomon Resources
Ltd (Solomon) regarding the Mt Monger tenements. Part of
the arrangement included the use of the Respondent’s explo-
ration personnel during the initial phase of Solomon’s
expenditure commitments. The implementation was to be as-
sisted by the secondment of the Applicant, along with two
other employees. The secondment was to commence on the
1st July 1999 and last for a year. The Applicant was advised
that if the arrangements with Solomon were not to be renewed,
he would return to his normal employment with the Respond-
ent. For the period he was to work as a secondee, he was to be
under the supervision of Mr Pat Verbeek, a previous employee
of the Respondent who had established his own consultancy
business, but who had been retained by Solomon to oversee
exploration activities. The terms of the secondment meant that
the Applicant would continue in the employ of the Respond-
ent, however he was to work exclusively on the Mt Monger
tenements, including additional acquisitions within an agreed
Area of Influence, and under the direction of Pat Verbeek.

The offer of the secondment was made by Clifford G.
Harding, the Managing Director of the Respondent, by letter
dated the 30th June 1999. The letter notes that the arrange-
ments described constituted a change of employer and therefore
the Applicant was required to sign his acceptance of the change.

Mr Scott, who appeared for the Respondent, submitted that
the Respondent had no useful work for the Applicant in the
time leading up to the 1st July 1999. To occupy his time he
was required at first to man the Respondent’s office in
Kalgoorlie and then encouraged to clear the accrued leave
entitlements. Eventually the secondment commenced. Accord-
ing to Mr Scott, a representative of Solomon made a complaint
to the Applicant some time in August concerning what were
described as unacceptable activities, said to be undertaken by
him on the Mt Monger tenements. A month later, the Respond-
ent was advised that the Applicant was continuing the same
activities that had given rise to the original complaint. These
allegations included: use of company vehicles for personal
use without permission and in contravention of previous di-
rections; gold prospecting on the lease; and inviting friends
into the lease to participate in prospecting. These activities
were said to be incompatible with the proper conduct of the
Applicant under the secondment arrangement, and caused
Solomon to advise the Respondent that it no longer required
the services of the Applicant. As the Respondent had no work
for him, again according to Mr Scott, it had no option but to
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retrench him. This occurred on the 17th September 1999. The
Applicant received a statement of termination of employment
(Exhibit H1) which details that he was paid one month in lieu
of notice; one month for redundancy; a week’s pay for each
completed year of service (3 years); unused annual leave, from
which was deducted lieu days taken in advance in the sum of
$2,398.16, providing a before-tax payment of $14,988.53.

The Respondent argues that the Applicant is the architect of
his own misfortune in that his own actions caused the cessa-
tion of this secondment. He was well aware that the Respondent
had no work for him other than at the secondment. It is averred
by the Respondent that the Applicant was also well aware that
if there had been no secondment he would have been re-
trenched. He received more favourable treatment than that
specified in his contract by the granting of days in lieu of
weekend work, advanced prior to secondment in order to avoid
retrenchment. The Respondent has not engaged another Ge-
ologist to do the work previously done by the Applicant.

The Applicant says he was treated unfairly by retrenchment
because the Respondent had arranged a secondment with Solo-
mon. He had signed a contract for 12 months secondment by
appending his signature to the letter of the 30th June 1999.
The same person who arranged his secondment, Mr Pat
Verbeek, terminated it after six weeks. According to the Ap-
plicant, if the secondment was not for twelve months it should
not have been put in writing that it was for the duration. In
addition, he was told in writing on the 30th June 1999 that on
completion of the secondment he would return to the Respond-
ent. Ultimately this was not the case. If there were reasons for
the termination of the secondment, the Respondent did not
discuss with him why his services were no longer required.
When he raised the question with the Managing Director, Mr
Harding, the response was Mr Harding did not at that time
wish to discuss it.

Further, the Applicant says that the allegations upon which
it is said that Solomon required the Respondent to bring the
secondment to an end, that is the use of company vehicles
without permission, gold prospecting on the lease and invit-
ing friends on the lease were issues that had been raised
between him and Mr Verbeek, and he had received permis-
sion to do all three. If he had been asked by the Respondent,
or given an opportunity to respond to the allegations against
him, he would have been able to advise the Respondent that
he did receive approval. There was no such opportunity pre-
sented to him. He was merely told that the secondment was
ended and because the Respondent had no further work, his
employment contract was brought to an end.

It is important to note that in these proceedings the only
evidence presented to the Commission under oath was that
provided by the Applicant who was cross-examined by Mr
Scott. There was no evidence called by the Respondent on
any matter, but particularly there is no evidence to rebut the
evidence of the Applicant that he had permission to conduct
the activities which are now said by the Respondent to be
instrumental in his secondment being brought to an end and
therefore his retrenchment. The only evidence presented to
the Commission under oath came from the Applicant. The
Applicant was cross-examined by Mr Scott. The cross-exami-
nation did not disturb any of the evidence presented by the
Applicant, and he appears to me to be a truthful person who
gave his evidence honestly. There is no rebuttal of anything
he said by the Respondent and I accept his evidence as a true
description of the relevant events in this matter.

In cases of unfair dismissal, the Act enables employees to
seek relief when they have been harshly, oppressively or un-
fairly dismissed. When determining this, the Commission is
to apply Undercliffe Nursing Home v. Federated Miscellane-
ous Workers Union of Australia (1985) 65 WAIG 385. The
issue is whether an employer has acted harshly, unfairly or
oppressively in a dismissal amounting to an abuse of the em-
ployee’s rights. In determining whether an abuse occurred,
Denning MR comments in British Leyland UK Ltd v. Swift
(1981) 10 IRLR 91 are relevant.

In discussing how a reasonable employer would have acted,
Denning MR said—

“It must be remembered that in all circumstances there
is a band of reasonableness which one employer might
take one view and one quite reasonably take another
view.”

Additionally, Kennedy J in the Shire of Esperance v. Mouritz
(1991) 71 WAIG 891 stated that while procedure is important,
resolution of an alleged unfair dismissal claim is not deter-
mined solely by legal entitlements. This highlighted, albeit
slightly different terms in the same dish, the decision and the
reasons of Nicholson J—

“a fair hearing….is an element in determining whether
the dismissal was harsh or unjust…The mere fact that
the employee did not have proper opportunity to explain
or it had not been warned of the possibility of termina-
tion does not automatically entitle the applicant to a
remedy. No injustice will result, if the employee could be
justifiably dismissed.”

There are also questions to be determined concerning re-
dundancy and the proper payments to be made in such an
event. The Full Bench has examined these issues in detail in
Frederick John Rogers –v- Leighton Contractors Pty Ltd 1999
79 WAIG 3551. This was a case where the argument revolved
around the establishment of an industry standard to measure
the adequacy of a redundancy payment. There was a debate
about whether two weeks’ wages for each year should be paid
by way of redundancy payment. The Commission at first in-
stance considered a number of awards and agreements and
held that the payment of six weeks plus four weeks was not
an inadequate payment of redundancy to an employee in the
supervisory position in an industry which included providing
plant and equipment to mining and construction industry. It
was accepted by the Commission at first instance that an in-
adequate payment for redundancy could render a dismissal
unfair. The Full bench agreed that this was the case. His Hon-
our the President also observed the unanimous decision of the
Full Bench in Coles/Myer Ltd T/a Coles Supermarkets –v-
Sweeting and Others 1993 73 WAIG 225 makes it clear that it
would be oppressive to require an applicant to prove the in-
dustry standard for redundancy—

“In addition, it is also the law in this Commission that it
is an implied term of a contract of employment that there
is an obligation to make payments in redundancy cases
such as this (see Coles/Myer Ltd t/a Coles Supermarkets
v Sweeting and Others 73 WAIG 225 (FB) and Lawson
& Others v Joyce Australia Pty Ltd 76 WAIG 20 (FB).)
As to implication of terms, see also The Hospital Laun-
dry and Linen Service v FMWU 74 WAIG 45 (FB).
Curiously, counsel for the appellant seemed to be una-
ware that that was the case.”
“… Having found that the dismissal was unfair, the Com-
missioner was then required to find whether the appellant
had suffered loss or injury and make a finding as to what
was the loss or injury, if any. It was open to the Commis-
sion to have found, and it should have found, that the
appellant had established that he had suffered the loss,
inter alia, of a fair redundancy payment, namely two
weeks’ wages for each year worked less six weeks already
paid.”
“It is fair to say that, in the case of an employee such as
Mr Coppin or Mr Ryan, a reasonable notice implied upon
termination could easily be a period of some months. So
far as it was necessary to assess the benefit, the Commis-
sion at first instance was entitled to find that any amount
payable upon redundancy by any implied term was re-
quired to be greater than that paid for award employees
and certainly not less. A parallel is the implication of
reasonable notice for management or non-award employ-
ees where no notice is provided for in the contract (see
Tarozzi v WA Italian Club (Inc) (op cit) and the authori-
ties therein cited). Matters such as quantum of salary,
period of service, position in the hierarchy of the em-
ployer etc, are reasonable matters to consider in fixing
quantum of a redundancy payment. The Metal Trades
Award was not apposite. Indeed, exhibit L3 recognises
that fact.”

His Honour found that: “
“It follows that, also, the dismissal was unfair for the
reason that an inadequate payment for redundancy was
paid…”

and substituted the exercise of his own discretion and ordered
the payment of sum equal to 20 weeks’ wages by way of re-
dundancy payment, basing this upon the evidence given in
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the proceedings and on what His Honour described as the
“Coles/Myer factor” to which he had referred, this producing
a ‘fair figure’.

The facts in this matter are not in dispute. The Applicant
was an employee of the Respondent and became so on the
30th June 1999 when he signed a letter written to him by the
Managing Director. He was also advised that his terms and
conditions of employment would remain the same, and that
he would be seconded to work in the Mt Monger area under
the control of Pat Verbeek who had previously worked for the
Respondent but who was then a consultant. He was also ad-
vised that it was anticipated the secondment would last for 12
months.

The Respondent says that soon after the Applicant com-
menced at Mt Monger they were told that complaints about
his behaviour had been raised with him. Later it was advised
that there had been no remediation of the complaints and he
was to be removed. The Respondent’s fundamental argument
is that it had no control over the cessation of the secondment
which was caused by the Applicant’s own behaviour. It was
placed in a position where it had no work for him other than
secondment, so he was retrenched. It has not engaged any
other Geologist to do the work for which he was employed.
As I understand the argument, the allegations about the Ap-
plicant’s behaviour have nothing to do with it and are not an
issue in these proceedings. The only question that needs to be
addressed is the efficacy of retrenchment after the second-
ment was terminated by Solomon.

I have a different view. The Respondent told the Applicant
he would be seconded and appointed a person to stand in its
stead for the duration of the secondment. That person was Pat
Verbeek. An employer can not avoid its obligations to act fairly
by pleading that what happened in a relationship between the
Applicant and the company to whom he was seconded has
nothing to do with it. The Commission has to decide whether
the dismissal has been harsh, unjust or unreasonable in ac-
cordance with the fair go all round test, established in Lotte &
Holloway v Australian Workers Union 1971 AR91 @ 99. This
is the fundamental test referred to in Undercliffe (ibid). If the
Respondent had acted on its obligation to make an enquiry
into the reason for ‘dismissal’, in this case the termination of
the secondment by Solomon, it would have found a direct
denial from the Applicant. However, the Respondent would
not entertain any discussion about the reason for the second-
ment coming to an end. If it had, it may well have found itself
in a situation quite different to being placed in a position where
the Applicant was surplus to requirements.

There was an absolute obligation on the Respondent to in-
vestigate the circumstances under which the Applicant was
asked to leave Solomon, particularly when the ultimate out-
come had such a fundamental effect upon the employment
contract. Because the Respondent did not do this, there has
not been a fair go all round, and the Applicant was unfairly
dismissed. The Applicant was paid for redundancy, the equiva-
lent of one week’s pay for each completed year of service. If
one takes into account the one month redundancy paid to him
on 17 September 1999, one can interpret that he has received
seven weeks’ pay on account of redundancy. If one applies
the test His Honour the President established in the Rogers
(ibid), that payment is inadequate by one week and the dis-
missal is therefore, on the reasoning therein, unfair by way
inadequate payment for redundancy as well.

The Applicant told the Commission that the full extent of
his loss is two months’ salary. He also said that the industry in
which he worked was in a downturn at the time, and, as I
understand his evidence, he seeks no payment for injury. I am
required follow the ratio in Bogunovich v Bayside Western
Australia Pty Ltd (1999) 79 WAIG 8 and compensate the Ap-
plicant for the full extent of his loss, reinstatement obviously
not being an option in this circumstance.

I find that the Applicant was unfairly dismissed for the reasons
I have set out above. He should be compensated in the sum of
$13,489.68, being payment for two months’ salary plus a further
week’s salary for inadequate payment of redundancy

Appearances Mr J Harris appeared on his own behalf.
Mr S Scott appeared on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

John Richard Harris

and

General Gold Resources

No. 1551 of 1999.

COMMISSIONER J.F. GREGOR.

12 May 2000.

Order.
HAVING heard Mr J R Harris on his own behalf and Mr S G
Scott on behalf of the Respondent, the Commission, pursuant
to the powers vested in it by the Industrial Relations Act 1979,
hereby orders that—

1. The Applicant was unfairly dismissed;
2. Reinstatement is unavailable and compensation

should be fixed;
3. Compensation in the sum of $13,489.68 should be

paid to the Applicant by the Respondent.
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

David Ian Holden

and

Teravin Group Pty Ltd.

No. 436 of 2000.

9 May 2000.

Reasons for Decision.

(Given extemporaneously at the conclusion of the
submissions, taken from the transcript as edited by the

Senior Commissioner)
SENIOR COMMISSIONER: In my view this is a simple case
which has been made, for one reason or another, unnecessar-
ily difficult.

The Applicant was employed by the Respondent initially as
a salesman and subsequently as its sales manager. It seems
accepted that he was employed by the Respondent from some
date early in February of 1990 which is not material, at least
in these proceedings, until 17 March 2000. His employment
came to an end consequent upon the expiration of his notice
of resignation which took effect on that date, namely 17 March
this year. It is common ground that at the time he resigned the
Applicant’s salary was $41,600 per annum. It is common
ground too that he was paid by monthly instalments although
there is a material dispute between the parties as to the precise
pay period.

By these proceedings the Applicant seeks to recover mon-
ies by way of outstanding contractual entitlements alleged to
be due to him. He claims the sum of $420 by way of annual
leave loading for three weeks’ annual leave taken by him in
the period commencing late December 1999 and finishing in
mid January of this year. In addition, the Applicant claims the
sum of $498.93 said to be the underpayment of salary for the
pay period immediately preceding the termination of his em-
ployment on 17 March 2000. It appears that upon termination
of his employment he was paid for the period between 1 and
17 March, whereas he claims the payment should have com-
menced from 26 February.

The Respondent, for its part, denies that there is any such
outstanding liability. The Respondent denies that at the time
the Applicant took the annual leave in question it was a term
of his employment that he should be paid leave loading. In
effect the Respondent asserts that by that time his contract
had been altered with his consent, at least impliedly, to re-
move any such benefit. In any event, the Respondent asserts
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that the Applicant did not have any entitlement to annual leave
when the leave in question was taken and thus he ought not
now be heard to say that he has an entitlement to loading on
that leave. Further, the Respondent asserts that the pay period
was for the calendar month, that is to say from the beginning
of the month to the end of the month. In the circumstances the
Applicant was not underpaid in respect of the period immedi-
ately preceding the termination of his employment. Moreover,
the Respondent says that it has overpaid the Applicant
$4,503.27 by way of extra annual leave. In the circumstances
the Respondent seeks an order that the Applicant repay that
sum or at least, as I understand it, have any outstanding ben-
efit set off against that amount.

As so often happens in matters of this nature, there is a marked
conflict in the testimony given by or on behalf of the respective
parties. Where there is a conflict I accept the Applicant’s evi-
dence as being most reliable. He impressed me with the
spontaneity of the answers he gave to the questions put to him.
On the other hand I thought Mr Versaci, the Respondent’s Man-
aging Director, was at times evasive. Similarly, I consider the
evidence of Mr Thompson, the Respondent’s pay clerk, to be
somewhat unsatisfactory. For all but a very small portion of the
Applicant’s term of employment he was not present. He does
not know precisely what happened other than what the Respond-
ent’s papers reveal. To his credit, he acknowledged that in
retrospect the papers appeared to have errors in them.

I am satisfied and find that it was a term, at least implied, if
not expressed that the Applicant was to be paid leave loading
when he went on annual leave. Indeed, to the Respondent’s
credit it accepts that that was initially a term of his employ-
ment but asserts that it was subsequently altered. However, I
do not accept on the facts as I find them that it was lawfully
altered. I accept that the matter was not discussed in any for-
mal way with the Applicant but rather he was given what he
took to be a draft proposal for future staff. The Applicant says,
and I accept it to be the case, that he did nothing further about
the matter, and that there was no further discussion about the
document. He ultimately received a copy of the document in
an envelope marked for him but says, and I accept, that the
document was not specifically addressed to him but was in
blank form. As I indicated to counsel for the Respondent I
consider something more was necessary to change the terms
of the Applicant’s contract. The contract cannot be changed
unilaterally. In the circumstances I am satisfied and find that
it was a term of his contract that he should be paid the annual
leave loading claimed.

As to the argument that the Applicant had no entitlement to
leave and hence should not be heard now to complain that he
was not paid leave loading I make two observations. The first
is that on the basis of the most credible evidence as I find it, I
am not convinced even on balance that the Applicant was over-
paid for his annual leave. Much of the alleged overpayment,
though not all of it, seems to rest on an alleged advance pay-
ment made in February 1998. The Applicant denies that such
a payment was made and I accept that to be the case. In any
event, the list of payments made to the Applicant when his
employment was terminated, shows that he was paid for an-
nual leave. I do not think it is either right or just for the
Respondent now to be heard to say that having made a pay-
ment in the name of holiday pay that the Applicant had no
such entitlement.

Accordingly I am satisfied that the Applicant has made out
that aspect of his application relating to annual leave loading,
namely the sum of $420.

So far as the remaining aspect of his application is con-
cerned I accept the Applicant’s evidence that the pay period
was from the 26th of one month to the 25th of the next month.
All the pay slips seem to indicate that that was the case. Mr
Versaci says that as far as he was concerned the pay arrange-
ments were never changed and that they were for a calendar
month. The plain fact of the matter is that what appears on the
pay slips is simply not consistent with the Applicant being
paid on a calendar monthly basis. Despite the valiant efforts
of counsel for the Respondent to convince me that the papers
or the Respondent’s business records show otherwise I re-
main unconvinced. At best the papers are ambiguous and I am
far from convinced that the pay periods were other than what
is mentioned on the pay slips given to the Applicant by the
Respondent. It follows that in my view the Applicant is enti-

tled to the additional remuneration he claims, for the three
weeks’ work immediately preceding 17 March 2000. In total
he is entitled to $2,400 for this period. He has only been paid
$1,901.07 which would mean that he was entitled to recover,
as he claims, the sum of $498.93.

The Respondent’s claim for an order for what is said to be
an overpayment, principally in respect of annual leave, must
fail. As I indicated, I am far from convinced that there was
such an overpayment. In any event, the decided authorities
make it abundantly clear that the Commission does not have
authority to make an order in favour of the Respondent even
if the overpayment was proven. The Commission does have
authority to set off, in a non-technical sense, any overpay-
ment against the Applicant’s outstanding entitlements, but
because I am not convinced that there was an overpayment as
alleged, in my view there can be no set off. In any event, given
that the errors appear to have been of the Respondent’s own
doing rather than of the Applicants I am not sure that it is just
and equitable that there should be a set off, at least in this
jurisdiction at this time.

It follows that in my view the Applicant has made out, at
least on balance, his claim and is entitled to recover the sum
of $918.93, as and by way of contractual benefits denied him
under his contract of employment.

Appearances: Mr D G Moss on behalf of the Applicant
Ms C A Bahemia (of counsel) on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

David Ian Holden

and

Teravin Group Pty Ltd.

No. 436 of 2000.

9 May 2000.

Order.
HAVING heard Mr D G Moss on behalf of the Applicant and
Ms C A Bahemia (of counsel) on behalf of the Respondent,
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act, 1979, hereby orders —

THAT the Respondent pay to the Applicant the sum of
$918.93 as payment of a benefit denied to the Applicant
under his contract of employment with the Respondent.

(Sgd.) G. L. FIELDING,    
[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gregory James King

and

Midalia Steel Pty Ltd.

No. 1622 of 1999.
22 May 2000.

Reasons for Decision.

(Given extemporaneously at the conclusion of the
submissions, taken from the transcript as edited by the

Senior Commissioner)
SENIOR COMMISSIONER: The Applicant was employed
by the Respondent as a salesman from on or about 23 August
last year until 6 October last. His employment came to an end
on that day suddenly when he was told essentially, that his
services were not to the required standard and given one weeks’
pay in lieu of notice. The Applicant says that his dismissal
was unfair and he seeks relief by way of compensation for the
alleged unfair dismissal. In essence, as I understand it, he ar-
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gues that he was not given any warning as to any deficiency in
his work and moreover, was not given a fair and reasonable
opportunity to perform the task for which he was engaged.

The Respondent for its part, asserts that the Applicant was
not unfairly dismissed. It asserts that he was employed on
probation and was dismissed during the probationary period.
It says that his performance was unsatisfactory during that
period in that he failed to follow up a number of the tasks that
were requested of him, most notably that he failed to prepare,
at least on time, a sales tool in the form of a portfolio. Also,
that he failed to provide a weekly report of his sales activities
and plans for the ensuing week. Furthermore, it is said that he
did not display the skills necessary of a competent salesman.

As so often happens in matters of this nature there is a marked
conflict between the evidence adduced by the Applicant and
that adduced on behalf of the Respondent, although I suspect
in the final analysis that conflict is perhaps not as great as
might first appear. Nonetheless, even having had the benefit
of observing and listening to the parties that it is difficult to
know where the truth lies in this matter. I accept the evidence
of Mr Midalia, but it is fair to say he had little to do with the
Applicant during the course of his brief period of employ-
ment. That task fell primarily, it seems, to a Mr Walsh who
was his immediate supervisor. The evidence of Mr Walsh and
that of the Applicant conflicts to some extent. Though my
initial reaction was that the Applicant’s evidence was reliable,
the more I heard from Mr Walsh, the more convinced I was
that his evidence was more reliable and that the evidence of
the Applicant might be open to question. On balance, I feel
bound to say that notwithstanding the difficulties that Mr Walsh
appears to have had with dates, that where his evidence con-
flicts with the Applicant, that Mr Walsh’s evidence should be
taken as being the more reliable.

I am satisfied and find, that the Applicant was engaged as a
salesman for an indefinite period, the first three months of
which were to be on probation. In that respect I accept the
evidence of Mr Sorby, that is that it was routine for him to
inform persons engaged through his agency that they were to
be employed on probation. That is consistent with a letter he
sent to the Applicant. I have some misgivings as to whether
the Applicant’s evidence that he did not receive that letter is
reliable. In any event, the Applicant said he assumed that he
was on probation for a period of three months and I find that
to be the case.

I find that in the brief period that the Applicant was engaged
by the Respondent he did not perform satisfactorily. I find that
he did not conform to the Respondent’s dress standards. He ad-
mits that that was a matter raised with him on at least two
occasions. His attitude appears to have been, as he testified, that
he did not consider that what was expected of him in that regard
was appropriate. Of course, it is for the employer to set the dress
standards and not the employee. Further, I accept the evidence
of Mr Midalia and of Mr Walsh that the Applicant did not appear
to be properly prepared for the tasks required of him. In particu-
lar he did not, even on his own admission, have the portfolio
ready on time. I accept the evidence of Mr Walsh and of Mr
Midalia to the same effect, that the portfolio was a sales tool and
not a marketing tool. Furthermore, I accept that when he gave a
presentation to a meeting of the Respondent’s managers and
seemingly with some of the BHP sales people, that he did not
perform to the required standards. I accept, and indeed to their
credit so too does Mr Midalia and Mr Walsh, that it was occa-
sion for nerves but I accept also their evidence that the Applicant
was not properly briefed as to the products he was to sell and did
not appear to have done his homework properly in this respect.
Moreover, I am satisfied and find that he did not function prop-
erly as a salesman when the opportunity came to act as such. I
accept the evidence of Mr Walsh that a fellow employee, Mr
Dobel, raised complaints with him about the inadequacies of the
Applicant in this respect. I accept too, as being accurate, the
criticism of the Applicant made by Mr Walsh when he accompa-
nied him the following day because of the complaints that had
already been made of him by Mr Dobel in this respect.

I accept the evidence that there was in effect little or no time
to carry or train the Applicant because the in venture which he
was engaged to work was a short term one or at least there
was a short time to see if it was viable. The Applicant was
engaged, as the uncontradicted evidence suggests, because he
represented himself to be an experienced salesman. As I find,

he does not appear to have conducted himself in a way con-
sistent with that standard. In all the circumstances I think the
Respondent was entitled to bring the Applicant’s employment
to an end when it did do so. I agree with the submission made
by the Agent for the Respondent that the manner of the dis-
missal was less than ideal but that is just one of the factors to
be taken into account. The other factors to be taken into ac-
count are the level of the Applicant’s performance, which as I
have indicated was found wanting, and the fact that he was on
probation. Whilst it is trite to say that an employee on proba-
tion cannot be dismissed unfairly, the fact that he is on
probation is a factor to be taken into account. On this occa-
sion the Applicant was given one week’s pay in lieu of notice,
which I consider represented a fair period of notice, having
regard to the fact that he was on probation and was a short
time employee. Though I feel bound to say that the matter is
probably borderline, in the final analysis I am simply not con-
vinced on the credible evidence as I find it, that the Applicant
has established on the balance of probabilities that his dis-
missal was indeed unfair. In the circumstances it would follow
from my assessment of the matter that the application should
be dismissed and I so order.

Appearances: Mr G McCorry on behalf of the Applicant
Ms S E Laferla on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Gregory James King

and

Midalia Steel Pty Ltd.

No. 1622 of 1999.

22 May 2000.

Order.
HAVING heard Mr G McCorry on behalf of the Applicant
and Ms S E Laferla on behalf of the Respondent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the application be, and is hereby, dismissed.
(Sgd.) G. L. FIELDING,    

[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Anthony Peter Lamb

and

Goldfield Contractors WA.

No 851 of 1998.

CHIEF COMMISSIONER W.S. COLEMAN.

9 June 2000.

Reasons for Decision.
CHIEF COMMISSIONER: This is an application under
s.29(1)(b)(i) by Mr Lamb. He was dismissed from employ-
ment with the Respondent Company following the authorised
use of a motor vehicle, a Landcruiser (“VO51”). The vehicle
sustained significant damage from over-heating. When the full
extent of this was known, the respondent acted to terminate
Mr Lamb’s employment. It is common ground that he was on
probation at the time.

Mr Lamb was recruited in Perth to a position of trades as-
sistant at the respondent’s workshop on the Yandicoogina
Project. He accompanied Mr Bob Montgomery to site in VO51.
Mr Montgomery was to take up the position of Leading Hand
(Motor Mechanic). The trip took them approximately 16 hours
travelling time over two days.
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The applicant commenced employment on 26 March 1998.
His first day on duty was on 28 March. His duties as trades
assistant were to keep the workshop tidy, assist mechanics
working on machinery and vehicles, check vehicles for water
and oil every morning and re-fuel vehicles at night.

VO51 was used by workshop personnel to travel to mine
sites to undertake repairs and attend to breakdowns. This, on
the evidence of Bob Montgomery, could mean trips up to 200
kilometres.

On 7 April, Mr Lamb requested the use of VO51 to travel to
Tom Price and then on to Port Hedland to visit family. Ap-
proval was given by Mr Montgomery.

Mr Lamb set off at 8:00am, 9 April. Before embarking on
the trip he stated that he checked the tyres, oil, waters, lights
and indicators.

He estimates that it is 15 kilometres from the workshop to
the main road. This first part of the trip is on a gravel road. Mr
Lamb estimates that he travelled at speeds of between 60 – 80
kilometres per hour on this part of the trip. Within 10 minutes
he was on the bitumen road. He estimates that he then trav-
elled some 45 kilometres on to the roadhouse. At some time
before he arrived, and he says it was only just before, he no-
ticed that the temperature gauge on VO51 was “just above
normal”. At the roadhouse he waited for the indicator to drop
then checked the water. The radiator and the over-flow con-
tainer were full. Mr Lamb says he then drove 5 – 10 kilometres
from the roadhouse. He states that suddenly the temperature
gauge shot up quickly and that the engine cut out. He says
that he did not try to re-start the engine immediately. The ap-
plicant states that he drove the vehicle at 100 kilometres per
hour while on the bitumen.

Mr Lamb left the vehicle and obtained a lift back to the turn
off to the workshop. He estimates that the trip in VO51 had
been between 60—70 kilometres.

After reporting the breakdown to Mr Montgomery, the Lead-
ing Hand, he accompanied a serviceman, Mr John Reeve to
retrieve the vehicle.

Mr Lamb states that when Mr Reeve looked at the motor he
noted that the temperature monitoring mechanism was loose
and had melted. According to Mr Lamb, Mr Reeve then took
the hoses off the radiator and water flowed on to the road. He
then “did something” to the radiator flow to keep it running
continually. The radiator was re-filled (presumably the hoses
were reconnected). It was estimated by Mr Lamb that the re-
pairs took 40 minutes.

Mr Reeve then drove VO51 straight back to the workshop.
The applicant followed in the other vehicle.

Mr Montgomery inspected the motor when VO51 arrived at
the workshop. Mr Lamb says that some time later that after-
noon he was given a “brief warning” by Mr Montgomery to
“keep an eye on the heat gauges in future”.

A week or so later Mr Lamb was told by Mr Montgomery
that his services were terminated. Mr Lamb states that “care-
less driving” was the reason cited for his dismissal.

After VO51 was returned to the workshop on 9 April fol-
lowing Mr Lamb’s fateful trip, the applicant states that is
remained at the camp-site and was used a couple of times to
ferry people to the short distance to the workshop.  He claims
this to be approximately 1 kilometre.

For the respondent, Mr Montgomery related his involve-
ment in the incident and his knowledge of the performance of
VO51. He had driven the vehicle to the Yandicoogina Project
when he and the applicant had taken up their appointments in
March. There had been no problems with the vehicle on that
trip nor in its subsequent use on site. Mr Montgomery is a
qualified motor mechanic with 15—20 years experience.

When the applicant returned to the workshop on 9 April
and reported the break down Mr Montgomery stated that he
dispatched Mr Reeve with instruction to retrieve the vehicle.
Mr Reeve was to check the water to see if he could ascertain
why the motor was overheating. He was told to lock the viscos
fan so that it would operate continually when the motor was
running. This would ensure maximum cooling. The service-
man accompanying Mr Lamb was also told that if he was able
to get VO51 going he was to stop and physically check the
vehicle every 10 minutes on the way back. If it could not be
driven the vehicle was to be towed back to the workshop.

Mr Lamb claims that when the serviceman attended to the
vehicle he disconnected the radiator hoses and water flowed
on to the road. The fan was modified to operate continuously.
Mr Montgomery stated that Mr Reeve informed him that he
had poured 18—20 litres of water into the radiator when he
reached the vehicle. Mr Montgomery stated that he looked
under the bonnet when VO51 returned to the workshop at
4:00 pm. The rocker-cover was “bowed” and the temperature
centre on the motor was melted. In his view the vehicle had
been “driven hard and fast until it died”. He claims never to
have seen that much damage before. A “U/S” tag was placed
on the vehicle and it was then driven 400 metres to the camp-
site. With the viscos fan operating under the modification done
by Mr Reeve, Mr Montgomery believes that no further dam-
age would be sustained in the short run to the campsite. In his
estimate the applicant had not travelled further than 50 kilo-
metre on 9 April.

The vehicle was subsequently returned to Perth for repairs.
Mr Montgomery did not undertake any other inspections be-
yond that conducted when VO51 was returned to site on 9
April. There had not been any problems with the vehicle as
far as he was concerned prior to 9 April.

In response to a request from Mr Myers, the respondent’s
Field Service Supervisor, Mr Montgomery provided a report
on the engine failure of V051 (Exhibit 1). That report (pre-
pared some time after the applicant’s employment was
terminated) purports to record the exchange that took place
with Mr Lamb when he returned to the workshop on 9 April
after the vehicle had broken down. Mr Montgomery’s report
does not mention the initial action taken by Mr Lamb when
he claimed in evidence that he had checked the radiator water
at the road house after allowing 20 minutes for it to cool. Mr
Montgomery states—

“Upon questioning him he told me he was driving and
the vehicle just stopped. So he checked the gauge and
said it wasn’t working.
Which he then checked the water and oil saying they were
OK. He then let it cool down for a while and turned the
vehicle around and tried to drive back to the Munjina
roadhouse, that he had just passed about 1 kilometre back.
Upon which the vehicle stopped again 45 kilometre from
Flat Rocks. He then caught a ride back with a truck.”
(Exhibit 1)

Mr Lamb’s employment was terminated by Mr Montgomery
on the direction of Mr Myers. It was his evidence that the
reason for termination was the damage to the vehicle. It was
Mr Montgomery evidence that prior to the termination he was
still assessing Mr Lamb’s suitability for the position of trades
assistant.

Mr Myers, who has 25 years experience as either a mechanic
or supervising mechanical operations, gave evidence that he
had appointed the applicant on 3 month’s probation. Although
Mr Lamb did not have mechanical qualifications he was pre-
pared to “take a chance”. The respondent was looking for
someone with mechanical aptitude.

V051, a 1995 model, had been purchased from another con-
tractor in March 1998. It had travelled 99,623 kilometres. The
vehicle was known to have problems with overheating and
the respondent had replaced the engine with a re-conditioned
motor. Copies of invoices for parts and servicing were ten-
dered. An unsigned report dated 22 May 1998 prepared by a
motor mechanic employed the respondent in Perth states—

“We had the head machined and reconditioned at a cost
of $1,350 by CGC. We also had the radiator serviced by
Perth Radiators. The head was installed with all new gas-
kets, timing belt and radiator hoses. This vehicle was
driven on errands for the workshop for a couple of days
before being sent to site.” (Exhibit 3)

 The report goes on to note the damage sustained from the
sojourn at the Yandicoogina site. After speaking with Mr
Montgomery and another officer in Perth, Mr Myers took the
decision to terminate Mr Lamb’s services. The grounds were
that “he was not going to make it as a trades assistant and had
not exercised due care in driving V051”. There is no doubt
that the damage to the vehicle which arose out of the appli-
cant’s use of V051 prompted the termination. Mr Myers
expressed the view that as a trades assistant, Mr Lamb should
have picked up that the motor was overheating. Mr Myers
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had previously spoken with Mr Montgomery about the appli-
cant’s progress as a trades assistant. He had been told that Mr
Lamb “still had a long way to go” and still had to grasp me-
chanical concepts.

The vehicle was returned to Perth and had been inspected
before Mr Lamb’s services were terminated. The extent of the
damage was therefore known when the applicant’s services
were terminated. Although Exhibit 3 identifies that the V051
came into the workshop ‘around 29 April”, invoices raised
for work done when the vehicle was returned to Perth make it
clear that it was earlier around 24 April. Mr Myers was em-
phatic that the motor had been stripped and the extent of
damage was known before Mr Lamb’s services were termi-
nated. He was also adamant that the state of the motor indicated
that there had been severe overheating. He believes that this
came about from driving for a long period. The applicant
should have been alerted to this by the temperature reading,
the rough running of the motor and the smell of the engine as
rubber and oil overheated. In his view it is inconceivable that
the damage was sustained in the time after the applicant claims
to have stopped at the roadhouse for 20 minutes and checked
the water to when the engine cut out. He also considers that
the vehicle would not have travelled the 45 kilometres or so
from the workshop if there was a pre-existing problem when
the applicant set out on the trip.

I find it hard to accept that the condition of a vehicle that
had been checked for oil and water and was claimed to be
roadworthy at 8:00 am in the morning could have deterio-
rated so dramatically to be unserviceable after travelling 50 –
60 kilometres. Even though part of the distance covered was
on a gravel road there was no evidence that the terrain put
excessive strain on the four wheel drive vehicle. If it was driven
“hard and fast” for that distance I do not accept that that would
be the explanation for all of the damaged sustained. The vehi-
cle, prior to the installation of a reconditioned motor had a
history of over-heating. There was evidence from the appli-
cant that when he was alerted to the overheating he stopped,
allowed the motor to cool and checked the radiator and over-
flow container before proceeding. It was also his evidence
that when he returned to the vehicle with Mr Reeve the tem-
perature monitoring mechanism was loose and had melted.
However the modifications made to the cooling system to
enable the trip back to the workshop were to be operated in
conjunction with the requirement to stop and check the vehi-
cle every ten minutes. These were Mr Montgomery’s
instructions. The applicant’s evidence is that the vehicle did
not stop on the return trip. The inspection undertaken by Mr
Montgomery when the vehicle returned to site after a trip which
may have taken at least three hours, necessarily included any
further damage impacting on the vehicle when it was not in
the applicant’s possession. It was the extent of the damage
that precipitated the respondent’s actions in terminating Mr
Lamb’s services. It is possible that further damage was sus-
tained on the returned trip. In reaching this conclusion I accept
the applicant’s evidence about the way he drove the vehicle,
how he stopped when the indicator showed overheating and
how on the return trip when the vehicle was being driven by
Mr Reeve it was not checked every ten minutes as that person
had been instructed.

In my view the termination of the applicant’s services which
was effected when the full extent of the damage to the vehicle
had been assessed, was unfair. No attempt had been made to
ascertain the cause of the damage nor allow Mr Lamb to explain
the circumstances. Mr Montgomery’s written report on the inci-
dent was undertaken some time after the applicant’s services were
terminated. As to inconsistencies between the applicant’s evi-
dence and that of Mr Montgomery about the sequence of events
while Mr Lamb was driving the vehicle I accept the evidence of
the applicant. It was assumed that because Mr Lamb was driving
V051 everything that happened was his fault. The fact that Mr
Lamb’s appointment was subject to probation was not a licence
to dispense with his services in a pre-emptive or capricious man-
ner. While the probationary appointment can be viewed as an
extension to the selection process that does not entitle the em-
ployer to sit in judgement on the appointee’s performance without
comment, direction or without providing feedback on the way
he/she is discharging the duties. Surely the intention of a proba-
tionary appointment is to see if the appointee can perform to a
satisfactory standard and that is achieved when the standard is

clearly understood and the opportunity to achieve it is explained.
It is not to say that in the circumstances of this matter, the re-
spondent was not diligent in monitoring and counselling the
applicant. However the unfairness arose out of the manner in
which the services were terminated when the extent of the dam-
age to the vehicle was ascertained. That pre-empted an objective
view of his performance albeit that there were concerns about
Mr Lamb’s aptitude for the job at the time.

The applicant’s loss arising from the dismissal is said to be
related generally to his inability to secure full time employ-
ment in the period following the termination of his services.
However little was put in this regard. As I see it the loss was
the period of time the applicant was denied the opportunity to
satisfy the respondent that he had the sufficient aptitude to
discharge the duties of a trades assistant. The evidence was
that prior to the incident involving the damage to V051, the
assessment was that Mr Lamb had a “long was to go”. In my
view the respondent had quite properly monitored the appli-
cant’s performance. In fact in the respondent’s view Mr Lamb
was still struggling with mechanical concepts.

In all I am satisfied that the applicant’s loss amounts to the
equivalent of another three weeks work as that in my view is
the period he was denied the chance to prove his aptitude and
suitability for the position. It takes into account the progress
he had made and the respondent’s concern about his ability to
pick up the skills to perform at the level expected. In my view
that position would have been reached at that period of time.
The minutes of an order giving effect to this decision now
issue.

Appearances: Mr D. Avery appeared on behalf of the appli-
cant.

Mr M. Jensen appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Anthony Peter Lamb

and

Goldfield Contractors WA.

No. 851 of 1998.

Order.
HAVING heard Mr D Avery of counsel on behalf of the Ap-
plicant and Mr M Jensen of counsel on behalf of the
Respondent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, by consent
of the parties hereby orders—

1. THAT the Respondent do pay to the applicant the
sum of $3840.00 within 28 days of the date hereof.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Norina Ramona Munteanu

and

QBE Insurance Pty Ltd.

No. 151 of 2000.

COMMISSIONER A.R. BEECH.

26 May 2000.

Reasons for Decision.
When this matter came on for hearing the respondent pressed
a preliminary point regarding jurisdiction which it had fore-
shadowed at the conference which had been held earlier. The
preliminary point is based upon s.170HB of the Workplace
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Relations Act 1996. For convenience, that section is now set
out—

“170HB Applications alleging harsh, unjust or unrea-
sonable termination

(1) An application must not be made un-
der section 170CE in relation to the
termination of employment of an em-
ployee on the ground that the
termination was harsh, unjust or un-
reasonable, or on grounds that include
that ground, if proceedings (the prior
proceedings) for a remedy in respect
of that termination have been com-
menced by or on behalf of that
employee—

(a) under another provision of this
Act; or

(b) under another law of the Com-
monwealth; or

(c) under a law of a State or Terri-
tory;

alleging that the termination was—
(d) harsh, unjust or unreasonable

(however described); or
(e) unlawful;

for a reason other than a failure by the
employer to provide a benefit to which
the employee was entitled on the ter-
mination.

(2) Subsection (1) does not prevent an ap-
plication of the kind referred to in that
subsection if the prior proceedings—

(a) have been discontinued by the
party who began the proceed-
ings; or

(b) have failed for want of jurisdic-
tion.

(3) For the avoidance of doubt, a proceed-
ings under this Act or any other law of
the Commonwealth or under a law of
a State or Territory seeking compen-
sation, or the imposition of a penalty,
because an employer has failed, in re-
lation to a termination of employment,
to meet an obligation—

(a) to give adequate notice of the
termination; or

(b) to provide a severance payment
as a result of the termination;
or

(c) to provide any other entitlement
payable as a result of the termi-
nation;

is taken to be a proceeding alleging that
the termination was unlawful because
of a failure to provide a benefit to which
the employee was entitled on the ter-
mination.

(4) If an application of the kind referred
to in subsection (1) has been made in
respect of a termination, a person is not
entitled to take proceedings for any
other remedy that, if it had been ap-
plied for before the application would,
because of the operation of subsection
(1), have prevented the application
unless the application—

(a) is discontinued by the appli-
cant; or

(b) fails for want of jurisdiction.”
The preliminary point raised by the respondent is that when

Ms Munteanu lodged her claim in this Commission on 3 Feb-
ruary 2000 there was in existence a claim under s.170CE of
the Workplace Relations Act 1996 alleging that her dismissal
was harsh, unjust or unreasonable. The respondent argues that

s.170HB(4) provides that if an application under s.170CE is
made in respect of her dismissal, Ms Munteanu is not entitled
to take proceedings in respect of that dismissal under the In-
dustrial Relations Act 1979 (WA). Accordingly, the respondent
asks for her application to be dismissed.

When it is realised that Ms Munteanu’s application under
s.170CE of the Workplace Relations Act 1996 was discontin-
ued by her on precisely the same day that she lodged her
application in this Commission it can be seen that the point
now pressed by the respondent is of the most technical na-
ture. Indeed, the fact is that her application in this Commission
was lodged at 2.10pm on 3 February 2000 and the respondent
served notice discontinuing the s.170CE application at 4.41pm
on that day. It is that 2 hour 31 minute difference that has
prompted the respondent to raise the point.

It cannot be said that the point has substance whatsoever.
Section 170HB(4) does not void the application before this
Commission. It does not disentitle a person who has lodged
an application pursuant to s.170CE from making an applica-
tion to this Commission. Rather, it disentitles a person from
taking proceedings in an application in this Commission un-
less the application pursuant to s.170HB(4) is discontinued
or fails for want of jurisdiction. As Laing C. has correctly
stated, s.170HB permits the withdrawal of a prior application
up until the commencement of the substantive proceedings in
the Commission if necessary (Limb v. Omega Star Pty Ltd—
The Lake Street Café Northbridge, 6/9/99, Print R8815 (1999)
47 AILR ¶4-202). Otherwise an applicant may be prejudiced
by a finding that a relevant tribunal did not have jurisdiction
to deal with the matter. It does not mean that this Commission
will necessarily move to dismiss the application under s.27(1)
of the Act as is now requested particularly if an applicant lodges
an application in this Commission within the 28 day period
allowed by the Act in case there may be a challenge to the
jurisdiction of the Australian Commission: Fitzpatrick v.
Balderstone Clough Joint Venture (1999) 79 WAIG 2310. The
policy behind s.170HB, as noted by the Full Bench of the
Australian Commission in Australian Collieries’ Staff Asso-
ciation v. Gordonstone Coal Management Pty Ltd (1997) 43
AILR ¶3-728(5), is that a former employer should have to
deal only with one set of proceedings about a termination of
employment capable of being the subject of a s.170CE appli-
cation. That policy is consistent with the issues to which the
Commission would ordinarily give consideration when a re-
spondent is faced with more than one application for
substantively similar relief or remedies being pressed in dif-
ferent jurisdictions.

Had Ms Munteanu maintained and pursued her application
before the Australian Commission, it is likely that this Com-
mission would have adjourned this application. The
Commission would only permit it to proceed if the applica-
tion before the Australian Commission was not heard and
determined on its merits. Contrary to the submission of the
respondent in this matter, the mere fact of an existing applica-
tion under s.170CE of the Workplace Relations Act 1996 at
the time the applicant in that application makes a correspond-
ing application in this Commission does not of itself give
grounds for dismissing the application in this Commission.

In this case, Ms Munteanu has withdrawn her prior federal
application. Indeed, it can be said that she did so simultane-
ously with the lodging of the application in this Commission,
the approximate 2 hour difference in time being quite imma-
terial. It cannot in any practical sense be said that the
respondent in this matter has been faced with the same issue
in two different tribunals. It has suffered no prejudice whatso-
ever and its preliminary point regarding jurisdiction is quite
without substance. Accordingly, the preliminary point is dis-
missed and it follows that the Commission will proceed to
hear and determine the balance of Ms Munteanu’s applica-
tion.

Appearances: Ms L. Stacey and with her Mr P. Cartwright
on behalf of the applicant.

Mr S. Kemp (of counsel) on behalf of the respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Norina Ramona Munteanu

and

QBE Insurance Pty Ltd.

No. 151 of 2000.

29 May 2000.
Order.

HAVING HEARD Ms L. Stacey and with her Mr P. Cartwright
on behalf of the applicant and Mr S. Kemp (of counsel) on
behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

(1) THAT the application that Application 151 of 2000
be struck out for want of jurisdiction be dismissed.

(2) THAT Application 151 of 2000 be re-listed to hear
the balance of the merits of the claim.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Grant Andrew Narkle

and

Noongar Alcohol & Substance Abuse Service (INC).

No. 947 of 1999.

COMMISSIONER J H SMITH.

2 June 2000.

Reasons for Decision.
COMMISSIONER: The Applicant, Grant Andrew Narkle,
claims that he was unfairly dismissed by the Respondent,
Noongar Alcohol & Substance Abuse Service (INC), on 25
May 1999. The Applicant has applied to the Commission for
orders pursuant to s.29 of the Industrial Relations Act 1979.
He was dismissed after the Respondent’s Director, Mr Dennis
Haywood and the Assistant Director, Mr Steven Edwards were
informed that prior to commencing employment as an outreach
patrol worker the Applicant had been charged with a criminal
offence by the Police.

Background
The Respondent is a community based organisation which

provides free alcohol counselling and support for Aboriginal
people that are affected by alcohol and their families. It also
provides similar services in respect of substance misuse. The
Respondent provides two types of services. The first are clini-
cal services. The clinical services are delivered by a social
worker, alcohol and drug counsellors, a welfare worker, a fam-
ily support officer and a youth officer. The other part of its
service is the outreach street patrol. The outreach street patrol
interacts with the local police in inner city areas and the busi-
ness community and provides a mediation role between
Aboriginal people, police and community groups. The aim of
the outreach street patrol is to improve relationships between
Aboriginal people and police and to assist Aboriginal people
to take control of their destiny. It is also an aim of the service
to focus on crime in the inner city and to assist in alleviation
of crime problems.

The clients of the outreach patrol are children that are often
as young as seven and eight, who are some times affected by
drugs, sniffing of glue and other substances. It is common for
these children to suffer from some form of abuse and they
often come from dysfunctional families.

The outreach patrol service works closely with the Juvenile
Aid Group which is a police service. When the children are
apprehended by the Juvenile Aid Group, if they are not proc-
essed through the criminal justice system, the outreach patrol

is often asked to intervene to look for the nearest relative or
the next of kin and to safely transport the children home. The
patrol service also works together with another patrol service
known as the Noongar patrol which is run by another agency,
the Aboriginal Advancement Council. The Noongar patrol
provides a foot patrol through the Northbridge and Perth ar-
eas. The Respondent has a memorandum of understanding
with the Noongar Patrol Service to provide a unified service.
This became about because neither organisation had sufficient
funding for an entire patrol service. The memorandum of un-
derstanding provides for the Aboriginal Advancement Council
to provide a foot patrol and the Respondent to provide a mo-
bile patrol.

The Respondent is entirely dependent upon funding from
various agencies to provide its services. It obtains its funding
from the Aboriginal and Torres Strait Islander Health
(“OATSIHS”) which is part of the Commonwealth Health
Department. It also receives some funding from the Family
and Children’s Services Department, the State Health Depart-
ment and the Aboriginal Affairs Department. Each of these
agencies provide specific funding for particular services. The
majority of funding for the outreach patrol service comes from
the Aboriginal Affairs Department.

The Applicant commenced employment with the Respond-
ent on 7 April 1999 as an outreach patrol worker. The
Applicant’s duties as an outreach patrol worker varied. Dur-
ing the week when the Applicant was engaged to work on day
shift, his duties were to cook and deliver meals to homeless
people. When the Applicant was rostered to work Friday and
Saturday nights he and the other outreach patrol workers were
located in the offices of the Juvenile Aid Group.

The parties agree that the Applicant was initially engaged
for a temporary period from 7 April until 4 May 1999. After 4
May 1999 his employment as a outreach patrol worker con-
tinued until his dismissal. The Applicant says that he had an
expectation of at least 12 months ongoing employment as an
outreach worker, as he had been promised a traineeship by
the Respondent’s Assistant Director, Mr Steven Edwards.

The Applicant was paid as a casual employee. He was not
paid pro-rata annual leave on termination. He did not take
annual leave during his employment, and he does not make a
claim for pro-rata annual leave.

In early April 1999 a number of the Respondent’s outreach
patrol workers and trainees wanted to go on annual leave. The
Applicant was employed by the Respondent after his brother-
in-law Mr Frank Ralph, the Respondent’s Chairman, suggested
to Mr Haywood and Mr Edwards that the Applicant may be a
suitable person to fill in.

The Applicant was offered an initial contract for the period
of 7 April 1999 to 4 May 1999 to cover leave taken by another
outreach worker, Gerald Taylor. After 4 May 1999 the Appli-
cant continued to work.

The Applicant’s Evidence
The Applicant says about three or four weeks after he com-

menced employment he was told by Mr Edwards to go and
enrol in a course at Edith Cowan at Midland. It emerged in
the hearing that he attended the Midland College of TAFE
rather than Edith Cowan. The Applicant said that he enrolled
in a Community Services (Youth Work) course which was to
run for about a six month period. The Applicant says that af-
ter enrolling in the course he attended the course at the Midland
College of TAFE on each Tuesday. The Applicant produced a
record of attendance from the Midland College of TAFE which
states he attended TAFE on two Tuesdays.

The Applicant said that he was promised ongoing employ-
ment when he attended a meeting in the kitchen with Mr
Edwards and other outreach patrol workers, including a
Rachael Pritchard. He said Mr Edwards told him at that meet-
ing that the Respondent was expecting to obtain funding from
the Aboriginal Affairs Department for four 12-month
traineeships. The Applicant says that Mr Edwards told him
and Rachael Pritchard that there was a traineeship for both of
them.

The Applicant says that his employment was terminated on
25 May 1999 when Mr Ralph came to his home about 5 o’clock
in the afternoon after he had returned from TAFE. The Appli-
cant said that Mr Ralph told him that the day before someone
had rung the Respondent’s office and abused a member of
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staff about him being employed by the Respondent. In par-
ticular, he said Mr Ralph said someone had telephoned and
abused Mr Haywood because the Respondent had employed
the Applicant when he was facing criminal charges. The Ap-
plicant alleged it was one of his estranged relatives who
telephoned the Respondent’s office and complained. Mr Ralph
told him that he was dismissed because of the charge he was
facing and Mr Ralph gave him a cheque for $500.

The Applicant said he was 29 years old and that he had been
charged by the police with rape. He said the offence was alleged
to have occurred in 1984 or 1985. The complainant was a female
relative. He and the complainant would have been young teen-
agers at the time the offence was alleged to have occurred.

It is apparent from the Applicant’s evidence that he had been
charged by the police some time prior to the commencement
of his employment. The Applicant pleaded not guilty to the
charge and the charge was dismissed by the Children’s Court
in March 2000.

The Applicant was asked whether he told anyone prior to
being engaged by the Respondent, that he was facing the charge
and he responded that he “didn’t need to, because Frank Ralph
already knew”.

On 26 May 1999, the Applicant attended the Respondent’s
office and spoke to Mr Edwards and Mr Haywood. The Ap-
plicant said that Mr Haywood told him that, “Once your
charges are over and done with, come back and see us and we
could put you back on”.

The Applicant agreed in cross-examination that to be an ef-
fective outreach patrol worker required a high level of trust
from all persons and organisations who they came into con-
tact with. He also agreed that the Juvenile Aid Group had to
have a high degree of confidence in outreach patrol workers
to hand over a juvenile to their care.

The Applicant said following his dismissal he has not seri-
ously sought employment. He said due to stress he dropped
everything after being charged for something that he says he
did not do. He felt that after he had obtained employment
with the Respondent he felt he had been given a break. How-
ever after he was dismissed, he felt the same thing had
happened over again and he began to drink a lot. He said that
his relationship with his wife and children is almost gone af-
ter being sacked. He said, “he was very stressed and that when
he was sacked by the Respondent he did not want to get an-
other job and go through the same thing”. When asked what
he meant by that, the Applicant explained that he did not wish
to obtain another job and then be terminated because he was
facing a criminal charge. He said that he really enjoyed the
job, that he did it well. This was his first job in a Noongar
organisation and he really liked it. Further he said that the
loss of the job really broke his confidence.

The Applicant said that because the Respondent did not stand
up for him, he is not seeking reinstatement. He seeks com-
pensation of six months remuneration of $500 per week.

The Respondent’s Evidence
Mr Edwards gave evidence that between September 1998

and March 2000 he was employed as the Respondent’s As-
sistant Director. He was responsible to provide assistance to
the Executive Director, Mr Haywood, in running the day to
day operations of the Respondent. He was also responsible
for the budget and finance. It was part of his duties to co-
ordinate the outreach program and its delivery.

Mr Edwards said that when he commenced employment in
September 1998 OATSIHS had agreed to fund two full-time
positions in the outreach program, an outreach worker and a
liaison worker. Mr Edwards said that the outreach patrol can-
not function with only two persons and arrangements were
made to bring in trainees to get the patrol service functioning
in the city area.

Mr Edwards said that the grant from Aboriginal Affairs
Department was originally $70,000 in 1997/98, but in fact the
Respondent only received a total of $17,500 from the Abo-
riginal Affairs Department in that financial year. He said the
government had cut back funding for trial programs and this
resulted in the funding being reduced to $35,000, but for some
reason only $17,500 was received. The OATSIHS budget for
1998/99 (Exhibit B) shows that the Respondent was provided
with an amount of $40,000 for outreach patrol trainees. The
Aboriginal Affairs Department—Patrol and Outreach Monthly

Reports (Exhibit E) show that until the end of August 1998
the Respondent was to be provided with $70,000pa from the
Aboriginal Affairs Department for the patrol and outreach
service. In September 1998 that amount was reduced to
$35,000pa. In October 1998 the amount was further reduced
to $30,000pa. In May 1999 an additional sum of $10,000 was
provided from the Aboriginal Affairs Department. Mr Edwards
said that the outreach program needed about six people to be
operational and that the extra funding in 1999 was not enough
to run the program and employ six people. He said that in
1998/99 the actual funds received was $40,000 from the Abo-
riginal Affairs Department and $28,000 from OATSIHS. He
said to function the Respondent engaged the services of four
trainees, who were not employed by the Respondent. They
were employed by an Aboriginal Agency called Aboriginal
Group Training (“AGT”). After the trainees registered with
AGT, the agency approached the Respondent to provide the
trainees with on-the-job training, and they would attend TAFE
at least once a week. He said that the trainees were paid by
AGT and that once a month the Respondent would be invoiced
$335 per week for four trainees. He said that the adult rate of
pay paid by AGT to the trainees was about $335 per week. He
also said that after 11 months of the 12-month traineeship the
trainees were entitled to have holidays. Of the four traineeships,
two expired in February 1999 and two expired in March 1999.

Mr Edwards says that the Applicant was offered temporary
work as a outreach patrol worker following a meeting with
Mr Haywood and Mr Ralph at which it was discussed that the
patrol workers needed their holidays as their stress was start-
ing to rise and show. He said his concern about the viability
of operations of the patrol service and its lack of funding was
also discussed. He said they needed the outreach patrol to be
out on the streets as a visible service, otherwise its chances of
maintaining its funding would be reduced. Mr Edwards said
after he told Mr Haywood and Mr Ralph that the trainees
wanted to have some holidays, Mr Ralph said that Mr Narkle
was available and that he was a willing, young and strong
person. Mr Edwards said that Mr Ralph’s recommendation
was good enough for them as they were desperate to continue
the outreach patrol service.

Mr Edwards said that Mr Narkle came in and they spoke to
him about how they had a shortfall in staff and they needed
someone who was young to fill the gap. Mr Edwards said that
after the initial contract expired Mr Narkle did not cease em-
ployment because there were other staff members who wanted
their holidays.

Mr Edwards said, that at no time did he offer Mr Narkle
full-time employment because he was not in a position to do
so. Funding was not available. He said four other trainees had
completed their traineeships prior to Mr Narkle being em-
ployed and they were seeking renewal of their AGT Training
Contracts or alternatively full-time employment. Mr Edwards
said that he could not guarantee any of them ongoing work
and it was not up to him to offer any traineeships, that was up
to AGT. Further he said he was not aware that Mr Narkle at-
tended Midland College of TAFE at any time whilst he worked
for the Respondent. He denied he told the Applicant to enrol
at TAFE or that he had offered him a traineeship.

Mr Edwards said he first became aware that the Applicant
was facing criminal charges on 25 May 1999. He said he was
having a meeting with Mr Haywood when the Respondent’s
Senior Social Worker knocked on the door and asked to speak
to both of them. Mr Edwards said that she said she had some
news regarding the outreach patrol and one of the workers in
the patrol. She advised them that the Applicant was facing
charges, that the police had charged him with rape.

Mr Edwards said that he was shocked by the information.
He said it was not appropriate for the Respondent to employ
anyone who is facing charges of that nature, as the Respond-
ent’s funding for outreach patrol service and its request for
ongoing and increased funding were at risk. He also said that
the Respondent’s relationships with the police and with other
agencies such as the Aboriginal Advancement Council were
at risk. The Respondent tendered without objection a letter to
Mr Edwards from the Aboriginal Advancement Council of
Western Australia dated 7 October 1999 in which the Deputy
Chairperson states—

“Following discussion with yourself relating to the policy
of the Aboriginal Advancement Council, pertaining to
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referrals by the Noongar Patrol staff to an employee of
another organisation who is on bail for serious child abuse
matters, the policy is,-
The Noongar patrol staff focus on the welfare and needs
of children at risk, who suffer from substance abuse, al-
cohol abuse or behaviour disorder. These people are
usually vulnerable and they are removed from the streets
for their own safety.
The Aboriginal Advancement Council, via the Noongar
Patrol System would cease using the services of an or-
ganisation who received transportation referrals, if one
of the persons receiving the child was accused of serious
child abuse allegations.
This decision is based on the fact that the Aboriginal Ad-
vancement Council has a “duty of care” to its employees
and to the clients it deals with and under that obligation I
would direct the staff not to refer a child at risk to the
other agency.
Forwarded for your information and that of the NASAS
Council.”

Whilst it is doubtful whether the charge against the Appli-
cant could be described as “serious child abuse matters”, the
letter sets out the policy of the Council in relation to persons
who work with children at risk.

Mr Edwards said he and Mr Haywood asked Mr Ralph to
come in and after he confirmed the Applicant had been charged
they asked him why he never informed them of the charges.
Mr Edwards said they told Mr Ralph the Applicant had to be
dismissed and Mr Ralph agreed to do so, as he was a senior
family member. He said the information received about the
charge brought forward the Applicant’s termination by about
a week. He said that the Respondent did not have the funds to
continue employing the Applicant for much longer. He said
however, prior to finding out about the charge, if they had had
the funding they would have kept him on as long as possible.
He said that the Applicant’s work as an outreach patrol worker
was excellent. He confirmed the Applicant’s evidence that Mr
Haywood advised the Applicant on 26 May 1999 that once
the charges were resolved and dismissed, the Respondent
would employ him if they were able to do so.

Mr Edwards said that if he and Mr Haywood had known
that the Applicant had been charged with the offence of rape,
then they would never have offered him a position in the first
place. He said it was very difficult to make the decision that
they did when the Applicant had not been proved to be guilty.
He said that if there had been another position for him, even if
it was yard duties they would have moved him into such a
position. He said however they did not have funding for any
other position and they did not have any other work they could
offer the Applicant.

It was put to Mr Edwards in cross-examination that it was
unfair to dismiss the Applicant when the Respondent had an-
other employee working for them who had charges pending
against her for a number of years. In particular, the finance
officer, Ms Halliday had been charged with dangerous driv-
ing causing death. Mr Edwards said that she had been facing
charges before he had been employed by the Respondent but
her position was different as she did not work with juveniles.

Ms Valerie Halliday gave evidence she was employed as a
finance officer with the Respondent. She said her duties in-
clude administering the budget, finance, paying accounts and
wages. She gave evidence that the Applicant was employed
on a casual basis. She stated that the nature of his employ-
ment was temporary and he was paid an all up rate of pay of
approximately $500 a week and was not entitled to annual
leave, sick leave or public holidays. Evidence was adduced
through Ms Halliday that the Applicant was paid $999.75 gross
per fortnight from 6 April 1999 to 26 May 1999.

Ms Halliday was asked in cross-examination whether she
had been facing charges of dangerous driving causing death.
She said that she had been and that those charges had been
dismissed. She said that prior to the charges being dismissed
she had continued to work for the Respondent. She said that
her duties were purely of a financial nature and she had no
client contact.

Mr Frank Ralph, the Respondent’s Chairperson gave evi-
dence that he holds the position of Chairperson on a honorary

basis. Accordingly, he is not paid any remuneration to carry
out the duties of Chairperson. He said that his duties as the
Chairperson are to chair meetings of the Board and act as a
representative of the Respondent in its role it has with other
government agencies such as the Aboriginal Affairs Depart-
ment and the Ministry of Justice, in relation to alcohol and
substance abuse. Mr Ralph said that the day to day running of
the Respondent’s services is left up to the Director and the
Assistant Director.

Mr Ralph said that he is married to the Applicant’s sister
and that he was asked by his wife if he could assist the Appli-
cant to find some employment with the Respondent. Mr Ralph
said he spoke to Mr Haywood and Mr Edwards and asked
whether they had any work. Mr Ralph said he was told that
some staff were going on annual leave and there may be casual
work available for about four weeks. After speaking to Mr
Haywood and Mr Edwards, he said that he took the Applicant
to meet Mr Haywood and Mr Edwards. Mr Ralph said he did
not attend the meeting that the Applicant had with Mr
Haywood and Mr Edwards but that he became aware that the
Applicant commenced employment with the Respondent af-
ter the interview.

Mr Ralph was asked whether he was aware that the Appli-
cant was facing criminal charges prior to commencement of
his employment. Mr Ralph said he knew that the Applicant
had charges pending and that they related to sex offences.
When asked whether he disclosed his knowledge of charges
to either Mr Edwards or Mr Haywood, he said no, because it
was a family issue and that was not something in his view that
he should disclose to the Respondent organisation. He said it
was up to the Applicant to inform Mr Haywood and Mr
Edwards.

Mr Ralph said he knew that the Applicant had enrolled at
Midland TAFE as the Applicant had told him. Mr Ralph was
asked whether it was his intention to get the Applicant into a
traineeship. He replied that was not a matter which was up to
him. He said that it is up to the Director or Assistant Director
to determine if they wanted to get him into a traineeship. Fur-
ther he said it was up to the Applicant to prove himself to
obtain a traineeship.

Mr Ralph said he was only aware that the Applicant was
initially offered four weeks employment. He said however, he
was not surprised the Applicant’s employment did not cease
after four weeks as he was aware that there were a number of
people going on leave.

In relation to the number of people employed as outreach pa-
trol workers by the Respondent, Mr Ralph said that in May 1999
there may have been about 10 or 12 but he was not sure. He said
at the time of the hearing there was about seven or eight outreach
patrol workers but that a number of them are working as patrol
workers through the “work for the dole scheme”.

Mr Ralph gave evidence that on 25 May 1999 he was con-
tacted by Mr Haywood and Mr Edwards after they had been
advised by one of the Respondent’s counsellors that the Ap-
plicant was facing a sex charge. After discussing the matter
with Mr Edwards and Mr Haywood, Mr Ralph said he went
to see the Applicant and told him that the Respondent had to
terminate his employment because of the pending charge. Mr
Ralph said when speaking to the Applicant he mentioned to
the Applicant that the Respondent’s receptionist had received
a number of telephone calls complaining that the Applicant
had been employed.

The Applicant’s Expectation of Ongoing Employment
It is common ground between the parties that the Applicant

was offered and accepted a contract of employment for four
weeks temporary work. Where the parties depart is in relation
to the nature of the Applicant’s engagement after the initial
temporary period of four weeks.

The Applicant’s counsel contends that the Applicant had a
expectation of ongoing employment as a result of representa-
tions made by Mr Edwards. It was submitted that if the
Applicant enrolled in the course at Midland College of TAFE
and undertook further training he would qualify as a Patrol
Officer and would have ongoing employment with the Re-
spondent. The Applicant’s evidence however does not go quite
that far. The Applicant gave evidence that Mr Edwards said
that the Aboriginal Service Department was providing fund-
ing for four traineeships and that he could have one. The
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Applicant conceded however in cross-examination that he was
never provided with a traineeship.

The Respondent contends that the Applicant was not at any
time offered ongoing employment. The Respondent says that
at all material times the Applicant was engaged on a tempo-
rary basis and paid as a casual employee. It says his initial
temporary appointment was extended to cover for other em-
ployees’ periods of annual leave. Further, the Respondent says
that in any event the Applicant’s employment would have
ceased within a week of 25 May 1999. This contention is not
quite correct. Mr Edwards gave evidence that immediately
prior to the time of the dismissal and prior to him becoming
aware that the Applicant had been charged with the offence of
rape that he had intended to keep the Applicant employed as
long as possible. His evidence was that he was hoping to keep
the Applicant on a bit longer to cover further periods of leave.
He said that he had moved Gerald Taylor from the outreach
patrol to another position that the Respondent had been able
to fund, so that had left the way open for a bit of spare cash to
keep the Applicant on for a bit longer. However it was not
clear how long that was likely to be.

The Respondent says it was not in a position to offer the
Applicant a traineeship as the Board of AGT was the employer
of the trainees. Further it was submitted that the Respondent
did not have sufficient funds to offer the Applicant permanent
ongoing employment.

The concept of casual employment was set out by Fielding
C in Squirrell v. Bibra Lakes Adventure World Pty Limited
trading as Adventure World 64 WAIG 1834 at 1835—

“The concept of casual employment within the common
law of employment, untrammelled by award prescription,
is generally taken to connote an employee who works
under a series of separate and distinct contracts of em-
ployment entered into for a fixed period to meet the
exigencies of particular work requirements of an em-
ployer, rather than under a single and ongoing contract
of indefinite duration.”

Although parties cannot by the use of a label render the
nature of contractual relationship something different to what
it is, the true relationship between the parties is that which is
evidenced by all of the dealings between them (see Squirrell
v. Bibra Lake Adventure World Pty Limited trading as Adven-
ture World at 1836; Serco (Australia) Pty Limited v. Moreno
76 WAIG 937 at 939).

In this matter I am satisfied that the Applicant was employed
on a casual basis. He was engaged to cover periods of annual
leave taken by other employees and trainees. It is clear from
the Respondent’s financial records that they did not have the
funding to offer the Applicant ongoing full-time employment.
Although I find that the Respondent would have continued to
employ the Applicant for as long as it could, as Mr Edwards
had a high regard for his work.

However it is clear that Mr Edwards did not advise the Ap-
plicant that his employment would not be ongoing. The
Applicant was simply told after 4 May 1999 to continue to
report to work. In light of this evidence and the evidence given
by Mr Ralph I conclude that the Applicant had an expectation
that he would be offered a traineeship. Whether that would
have eventuated is uncertain. However leaving aside the fact
that if he had not been charged with the offence of rape, the
Applicant would have been a suitable person to be offered a
traineeship.

The Termination
On 25 May 1999 the Applicant was paid one day’s pay in

lieu of notice. He was paid until 26 May 1999. It is apparent
from the evidence that no period of notice was specified in
the Applicant’s contract of employment.

This is not a case of summary dismissal, as the right to sum-
marily dismiss an employee arises out of the right of an
employer to dismiss for misconduct. The Respondent’s agent
contends that the termination was in the nature of a summary
dismissal, as the termination was sudden. Accordingly, the
question arises whether the Respondent was entitled to dis-
miss the Applicant in all the circumstances.

This is an unusual case. The Applicant was obviously well
regarded by the Respondent’s representatives and the crimi-
nal charge was ultimately dismissed in March 2000. However

I accept the Respondent’s contention that the Respondent had
no choice but to dismiss the Applicant on 25 May 1999. Be-
cause of the nature of the charge the Applicant was facing in
May 1999 the Respondent’s tenuous funding arrangements
could have been put at risk if they continued to employ him.
In addition, its relationships with other agencies were at risk
if it continued to employ the Applicant. Clearly the Respond-
ent outreach patrol service relied upon a good relationship
with the police and other agencies to function. As the Re-
spondent was unable to offer the Applicant alternative
employment that did not involve client contact I am satisfied
that the Respondent’s action in terminating the Applicant was
not harsh, oppressive or unfair.

The application will be dismissed.
APPEARANCES: Mr B Hanbury as counsel appeared on

behalf of the Applicant.
Mr D Sproule as agent appeared on behalf of the Respond-

ent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Grant Andrew Narkle

and

Noongar Alcohol & Substance Abuse Service (Inc).

No. 947 of 1999.

COMMISSIONER J H SMITH.

2 June 2000.

Order.
Having heard Mr B Hanbury of counsel on behalf of the ap-
plicant and Mr D Sproule as agent on behalf of the respondent,
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act 1979 hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) J. H. SMITH,    

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Cheryl Ann Payne

and

Perfect Meats (Aust) Pty Ltd .

ACN 008 650 695.

No. 433 of 2000.

CHIEF COMMISSIONER W.S. COLEMAN.

26 May 2000.

Reasons for Decision.
THIS application seeks an outstanding contractual entitlement
under section 29(1)(b)(ii) of the Act.

The Commission endeavoured to obtain a Notice of An-
swer and Counter Proposal from the respondent but that was
unsuccessful. The matter was subsequently listed for a report
and investigation pursuant to section 93(8) of the Act. The
respondent did not attend. On 12th May 2000 the parties were
advised that a conference would be held by the Commission
on 26th May and if the matter was not settled, the matter would
be heard and determined immediately thereafter. The respond-
ent’s notice was returned unclaimed on 22nd May. The
Commission ascertained another address from the telephone
directory and a notice of the conference and hearing was sent
by “express post” to that address. Telephone calls to the re-
spondent went unanswered except for one on Tuesday 23rd
May when a person identifying himself as the “carpet cleaner”
answered.
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On 26th May a conference was convened at 10:00 am in
accordance with the notices forwarded to the respondent on
12th May and 23rd May. The respondent did not attend. The
hearing commenced at 10:30 am on 26th May. There was no
appearance by the respondent.

The applicant, Mr Cheryl Ann Payne secured a position with
the respondent company as a quality assurance manager in
the Carnarvon abattoir. She commenced work on 4th January
2000. This followed her relocation to Carnarvon from Perth.
Ms Payne was interviewed for the position in the respond-
ent’s Perth office. On being appointed to the position at that
interview Ms Payne was presented with a contract. This docu-
ment (Exhibit 1) is headed

“Perfect Meats (Aust) Pty Ltd

 ACN 088 650 695

FIXED TERM CONTRACT OF ENGAGEMENT”

Under Clause 3 provision is made for employment on the
basis of being “Subject to the provisions for termination of
Employment hereinafter contained, the Employment shall be
for a term of One (1) year commencing on 1st day of Novem-
ber 1999 and shall terminate on the 1st day of October 2000
(“the Expiring Date”). It is Ms Payne’s evidence that notwith-
standing the dates specified in the document, she understood
the appointment to be for one year from the date at which she
commenced employment. Ms Payne was asked to read and
sign the document. There was one matter that concerned her.
This was that the wage was to be paid monthly. Ms Payne
took this up with the respondent and two board members
agreed that the document would be amended to reflect that
arrangement.

After working in Carnarvon for several weeks Ms Payne
was presented with a new document. It is her evidence that
this was in the form agreed to in her discussion in Perth ex-
cept that it now provided for a probationary period of 3 months.
Mr Payne states that she objected to this and was advised by
the Plant Manager Mr Kevin Russell to strike out the proba-
tionary provision, to initial that alteration and to sign the
document. She did this but despite several requests over the
next few weeks was never given a copy of the contract she
had entered into. It is Ms Payne’s evidence that the document
signed by her was the same as that tendered as Exhibit 1 save
but for the agreed amendment for weekly payment. The ap-
plicant states that her remuneration under the fixed term
contract was at the rate of $50,000 per annum; that is the
amount specified in Exhibit 1. It is also her evidence that for
the period from 4th January when she commenced work as a
quality assurance manager until when weekly payments
ceased, she received wage payments totalling $12,498.00 (Ex-
hibit 3). The outstanding benefit claimed under this application
is $37,502 being the balance of the annual salary under the
fixed term appointment.

On the evidence presented I am satisfied that the applicant
entered into a fixed term contract for one year. The remunera-
tion under that contract was $50,000. Furthermore, I am
satisfied that an amount of $37,502 remains outstanding as a
contractual entitlement. An Order will issue in the applicant’s
favour for the payment of that outstanding contractual entitle-
ment.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

———

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Cheryl Ann Payne

and

Perfect Meats (Aust) Pty Ltd.

ACN 008 650 695.

No 433 of 2000.

CHIEF COMMISSIONER W.S. COLEMAN.

31 May 2000.

Order.
HAVING heard from Mr Hopperton on behalf of the appli-
cant and there being no appearance for the respondent, the
Commission having found that—

(1) the applicant was employed under a fixed term con-
tract with remuneration at the rate of $50,000 per
annum, and

(2) an amount of $37,502 remains outstanding under
the contract,

NOW orders that the respondent company pay the appli-
cant, Ms Cheryl Ann Payne at 54 Patterson Drive Middleswan,
the sum of $37,502 no later than 28 days after the date of this
Order.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

John Dyson Powell

and

KDB Engineering Pty Ltd.

No. 1405 of 1999.

COMMISSIONER J H SMITH.

16 May 2000.
Reasons for Decision.

THE COMMISSIONER: This is an application by John Dyson
Powell (“the Applicant”) pursuant to s.29(1)(b)(i) and (ii) of
the Industrial Relations Act 1979 (“the Act”) for orders pur-
suant to s.23A of the Act. The Applicant claims he was
summarily dismissed by KDB Engineering Pty Ltd (“the Re-
spondent”) on 18 August 1999. The Applicant claims that his
dismissal was harsh, oppressive and unfair.

The Applicant seeks an Order for reinstatement without loss
of benefits under s.29(1)(b)(i) of the Act.

The Applicant also claims that he was denied a contractual
benefit, not being a benefit under an award or order, namely a
bonus payment of $300.

Background
The Applicant commenced employment with the Respond-

ent on 9 September 1992. He was employed as the Supervisor
of the upholstery section of the Respondent’s business. His
position was referred to as a Supervisor or a Team Leader.
The Respondent’s business involves the manufacture and the
production of hospital, home care, hospitality furniture and
equipment. Approximately 76% to 78% of the Respondent’s
product required upholstering. There were six divisions in the
factory, each of which is headed by a Supervisor. The uphol-
stery section covered the Respondent’s products with different
subjects and materials in accordance with the Respondent’s
quality standards.

Among other duties the Applicant’s formal job description
required the Applicant to—

(a) assign daily work schedule to staff;
(b) cut and prepare vinyl and fabric;
(c) satisfy set time schedules;
(d) maintain an accurate record of stock and materials;
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(e) coordinate and manage all staff in the upholstery
area.

The job description also provided that in the absence of the
upholstery Supervisor, the Production Manager will allocate the
responsibilities of the position to an appropriate upholsterer.

Prior to his termination the Applicant supervised five em-
ployees in the upholstery team. The Applicant in turn, was
responsible to and reported to, the Production Manager. Dur-
ing his employment this position was held by three different
persons. At the time the Applicant commenced his employ-
ment in 1992, Mr Donald McKenzie was employed by the
Respondent as its Factory Manager/Production Manager. Mr
McKenzie held this position until 2 January 1998. He was
replaced by Mr Martin Fuller who was employed by the Re-
spondent from February 1998 until October 1998 as its
Manufacturing/Production Manager. After Mr Fuller left, Mr
John Morris was appointed as the Respondent’s Production
Manager in October 1998.

The Applicant was born in the United Kingdom. The Re-
spondent was his first employer in Western Australia. In 1993
the Applicant was accused by Department of Immigration of
entering the country illegally on the basis of a sham marriage.
As a result of the accusations, the Applicant became involved
in proceedings in the Administrative Appeals Tribunal and
the Federal Court. One of the Respondent’s Directors, Mr
Kerry Ford, assisted the Applicant in his defence to the immi-
gration proceedings by giving evidence on his behalf. The
Applicant’s immigration proceedings were finally resolved on
31 March 2000 when the Honourable Justice Lee of the Fed-
eral Court ordered that the appeal by the Minister for
Immigration and Multicultural Affairs be dismissed. The Com-
mission was informed that the effect of this decision is that
the Applicant will be issued with a permanent resident visa.

The Applicant was dismissed from his position of Supervi-
sor on 18 August 1999. The Respondent says that after he was
dismissed from this position the Applicant accepted an offer
on 18 August 1999 to work as an upholstery bench hand. The
Respondent says that the Applicant resigned from the posi-
tion as a bench hand on 19 August 1999. The Respondent
initially contended this action by the Applicant constituted a
resignation. During the course of the proceedings the posi-
tion of the Respondent changed. It was conceded during the
course of the hearing that the action of the Respondent on 18
August 1999 to terminate the Applicant’s position as Super-
visor constituted a dismissal.

Onus
The Respondent contends that the action of the Respondent

in demoting the Applicant should not be treated as a summary
dismissal. The Respondent contends that the Applicant was
constructively dismissed by the Respondent, as the Applicant
either declined the bench hand position, or accepted it and
then resigned.

On termination, the Applicant was paid for work performed
until he ceased work on 19 August 1999 and for 14 days ac-
crued annual leave. It is not in dispute that no payment of
notice in lieu was made when the Applicant’s employment
was terminated. The Respondent says that after proceedings
commenced in the Commission it later paid the Applicant five
weeks pay in lieu of notice. The Respondent concedes a later
payment of pay in lieu of notice does not disguise a summary
dismissal (The Federated Miscellaneous Workers’ Union of
Australia, WA Branch v Cat Welfare Society Incorporated 71
WAIG 2014).

To constitute a constructive dismissal the employer has to
be guilty of conduct which is a significant breach going to the
root of the contract, which entitles the employee to accept the
breach and leave (Cargill Australia Limited, Leslie Salt Divi-
sion v The Federated Clerks’ Union of Australia, Industrial
Union of Workers, WA Branch 72 WAIG 1495 per the Indus-
trial Appeal Court at 1498).

In determining this issue, the question to be considered is
whether by terminating the Applicant’s position as Supervi-
sor and offering the Applicant a bench hand position that action
constituted a dismissal within the meaning of s.29 of the Act.
The only means by which the duties of a worker under a con-
tract of service can be altered, are by mutual agreement or by
the termination of employment of the old contract and the
making of a new one (Transport Workers’ Union of Australia,

Industrial Union of Workers, Western Australian Branch v Mt
Newman Mining Co Pty Ltd 69 WAIG 1036 at 1041). Al-
though if the terms of the contract permit a change, then there
is no dismissal (O’Connor v Argus and Australasian Ltd [1957]
VR 374 at 387-388).

I am of the view that in this case the Applicant’s contract of
employment was terminated by the action of the Respondent
to demote him. The terms of the contract did not authorise a
change in duties and change in his rate of pay from that of a
Supervisor to a bench hand.

Accordingly the facts of this case do not raise a constructive
dismissal at law. The Applicant was dismissed by the Respond-
ent and as the Applicant was not paid any sum of money in
lieu of notice, the question is, was his dismissal summary?
The Applicant was warned on Friday 13 August 1999 that his
employment would be terminated if he did not agree to work
extra overtime. The Applicant was asked again on Wednesday
18 August 1999 whether he was prepared to work overtime.
The giving of a warning does not constitute notice. Accord-
ingly I am of the view the dismissal was summary.

The requirements for the valid exercise of the remedy of
summary dismissal are discussed by Smithers and Evatt JJ in
their joint judgment in North v Television Corp Ltd (1976) 11
ALR 599 at 609 as follows—

“For purposes of the application of the common law prin-
ciples to the facts of this case, the remarks of the Master
of the Rolls in Laws v London Chronicle (Indicator News-
papers) Ltd [1959] 2 All ER 285 at 287 and 289 are in
point. He said—

‘… since a contract of service is but an example of
contracts in general, so that the general law of con-
tract will be applicable, it follows that, if summary
dismissal is claimed to be justifiable, the question
must be whether the conduct complained of is such
as to show the servant to have disregarded the es-
sential conditions of the contract of service … I …
think … that one act of disobedience or misconduct
can justify dismissal only if it is of a nature which
goes to show (in effect) that the servant is repudiat-
ing the contract, or one of its essential conditions;
and … therefore … the disobedience must at least
have the quality that it is “wilful”; it does (in other
words) connote a deliberate flouting of the essential
contractual conditions.’

… Until the terms of the contract are known and identi-
fied it is impossible to say whether or not any particular
conduct is in breach thereof or is a breach of such gravity
or importance as to indicate a rejection or repudiation of
the contract.
One cannot begin the inquiry without ascertaining what
work … the employee was employed and had undertaken
to perform. It is also necessary to ascertain what particu-
lar obligations the parties had agreed upon as important
or even vital.”

The onus is on the Applicant to demonstrate that the dis-
missal was unfair on the balance of probabilities. However,
there is an evidential onus upon the employer to prove that
summary dismissal is justified (Newmont Australia Ltd v The
Australian Workers’ Union, West Australian Branch, Indus-
trial Union of Workers 68 WAIG 677 at 679).

The Dismissal
It is common ground between the parties that the Appli-

cant’s employment was terminated on grounds that the
Applicant refused to work overtime. The central issue in dis-
pute is whether the Respondent’s request of the Applicant to
work additional overtime was a request to work reasonable
overtime. Further, the Respondent contends that by failing to
work overtime, the Applicant failed to supervise the members
of his team and that resulted in members of his team working
without supervision.

It is not in dispute that the Respondent was entitled to direct
the Applicant to work reasonable overtime.

The issues raised by the parties are in essence—
(a) The nature of the obligations imposed on the Appli-

cant pursuant to the Applicant’s written contract of
employment.
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(b) Whether or not the parties had varied these obliga-
tions by any subsequent agreement, in particular,
whether the Applicant’s duty to supervise his team
members whilst they worked overtime, or whether
this duty could be delegated to others.

(c) Whether the Applicant’s performance of his contrac-
tual obligations, especially in the matter of working
overtime was in accordance with the terms of the
contract of employment.

(d) Whether the applicant had been requested to work
additional overtime and whether such additional re-
quests were reasonable.

(e) Whether in light of the Respondent’s assertions that
the request to work additional overtime was refused,
termination of the Applicant’s employment as su-
pervisor was unfair.

Contractual Obligations
The Applicant entered into a written contract setting out the

terms and conditions of employment on 5 May 1998. The
contract was prepared by the Respondent’s Production Manu-
facturing Manager, Mr Martin Fuller. The terms of the contract
provided for an all up rate of pay. Prior to entering into the
contract it appears the Applicant was paid for all overtime
when the overtime was worked by him.

The material terms of the written contract are as follows—
“KDB is now able to offer you a permanent position in
the company under the guidelines of [“the award”] and
the following conditions—

1. Duties + Responsibilities
(a) Achieve quantity and quality targets to sup-

ply product on time to customer.
(b) Supply required reports to manager.
(c) Assist with quality documentation and audits.
(d) Build and maintain a strong team environment.
(e) Align employees with the company’s Vision.
(f) Health and safety.
(g) Maintaining standards for tidiness, tools.
(h) Staff training.

2. Remuneration
The starting wage will be $673.08 per week gross
with a bonus which will be reviewed quarterly.

3. Employment Evaluation
Evaluation will be conducted on the following in-
tervals—

(a) After one month.
(b) After three months.
(c) After every six months.

All evaluations will be based on duties and respon-
sibilities as listed in paragraph [1].

2. Hours
Production hours are based on a 38 hour week.

(a) Rate of pay is based on 38 hours per week.
All and any extra hours are included within
the salary package.

(b) The team leader is expected to work hours to
ensure the goals of target quantities and qual-
ity for their responsibilities are achieved.”

It is agreed that the award referred to is the Furniture Trade
Industry Award No. A6 of 1984 (“the Award”). The material
conditions of the Award are as follows—

(a) Clause 10 provides that an employees placed charge
of not less than three and not more than ten other
employees shall be paid $18.00 per week extra.

(b) Clause 13 provides that the ordinary hours of work
shall not exceed 38 hours in any one week.

(c) The Applicant contends that if he was employed under
the Award he could have been engaged in a classifica-
tion of a grade 5, 6 or 7 employee under Clause 8. The
Respondent does not dispute this contention.

(d) Clause 14 of the award provides that an employer
may require any employee to work reasonable
overtime and such employee shall work overtime in
accordance with such requirements.

The central factual issue in dispute in this case is whether
the Respondent’s Production Manager, Mr Morris, in August
1999 directed the Applicant to work ten hours overtime per
week. The Applicant says that on 13 August 1999, Mr Morris
on behalf of the Respondent, informed the Applicant that he
had three options in relation to his employment being—

(a) Work 10 hours overtime with the second in charge,
Darrell Gale, without remuneration for the overtime
hours; or

(b) Be demoted from the position of Team Leader to the
position of bench hand at a reduced rate of pay; or

(c) The Applicant’s employment would be terminated.
The evidence of Mr Morris is that he asked the Applicant if

he was willing to work an extra half an hour each day to su-
pervise his work team. It was not in dispute that the Applicant
at that time was already working half an hour overtime each
day. Accordingly Mr Morris’s evidence is that the Applicant
was required to work one hour overtime each day.

Mr Ford gave evidence that when the Respondent struck
the Applicant’s weekly wage of $673.08 per week as an all up
rate of pay, it took into consideration that the Applicant could
work up to a couple of hours per day overtime. Mr Ford was
of the view that if the Applicant worked ten hours overtime
per week, the rate paid to him pursuant to his contract would
be at least the rate the Applicant would be entitled to if he was
paid in accordance with the provisions of the Award.

The Applicant contends in his written submissions that—
“The Applicant’s normal hours under the contract of Em-
ployment were 8 hours from Monday to Thursday and 6
hours on Friday. Pursuant to clause 13 of the Award the
hours shall not exceed seven hours and thirty six minutes
daily unless an agreement is reached between the em-
ployer and the majority of employees.
Pursuant to clause 14 of the Award all time worked be-
yond ordinary working hours on any day Monday to
Friday inclusive shall be paid for at the rate of time and
one half for the first two hours.
Pursuant to clause 10 of the Award an employee placed
in charge of not less than three and not more than ten
other employees shall be paid $18.90 per week extra (“the
Leading Hand Allowance”).
If the Applicant was employed under the Award and
worked two hours overtime per day then as a Grade 5, 6
or 7 employee the Applicant would have been entitled to
the following remuneration.
Grade 5 employee (excluding superannuation) as of 1
August 1999
Base rate of pay $477.20 (Base 417.20/Arbitrated 60)
Hourly rate $ 12.56 (477.20/38 = 12.56)
Allowance $ 18.90 (Leading hand)
Overtime $188.40 (12.56 x 10 hours x 1.5)
TOTAL $684.50
Less $673.08 (Amount received under

contract)
DIFFERENCE $ 11.42 per week ($593.84 per

year)
Grade 6 employee (excluding superannuation) as 1 August 1999
Base rate of pay $498.10 (Base 438.10/Arbitrated 60)
Hourly rate $ 13.11 (498.10/38 = 13.11)
Allowance $ 18.90 (Leading hand)
Overtime $196.65 (13.11 x 10 hours x 1.5)
TOTAL $713.65
Less $673.08 (Amount received under

contract)
DIFFERENCE $ 40.57 per week ($2,109.64 per

year)
Grade 7 employee (excluding superannuation) as of 1 August
1999
Base rate of pay $518.90 (Base 458.90/Arbitrated

60)
Hourly rate $ 13.66 (518.90/38 = 13.66)
Allowance $ 18.90 (Leading hand)
Overtime $204.90 (13.66 x 10 hours x 1.5)
TOTAL $742.70
Less $673.08 (Amount received under

contract)
DIFFERENCE $ 69.62 per week ($3,620.24 per

year)
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Accordingly if the Applicant was being paid under the
Award and worked 10 hours overtime per week he would
have been legally entitled to receive a greater remunera-
tion than what was provided to him under his Contract of
Employment.”

It is argued on behalf of the Applicant that when regard is
had to the provisions of the Award, the rate of weekly pay
paid to the Applicant could not objectively contemplate that
the Applicant was to work ten hours overtime per week. It is
said that such a requirement without an increase in wages
would be contrary to the provisions of the Award and corre-
spondingly could not be regarded as a direction to work
reasonable overtime.

The Applicant’s contentions are not quite correct. The Ap-
plicant says that the Classification of Grade 5 Clause 8 of the
Award could be applied to him when he entered in to the writ-
ten contract in May 1998. In May 1998 the base rate of pay in
the Award did not include the 1998 and 1999 State Wage De-
cision arbitrated safety net adjustments of $14 and $12 per
week. The base rate at that time was $26 per week less. Fur-
ther until the 1999 arbitrated safety net adjustment became
incorporated into Clause 8 of the Award, following the first
pay period after 1 August 1999, the Applicant’s all up rate of
pay was marginally higher than the rate of pay payable to a
Grade 5 employee who worked ten hours overtime per week.

Alleged motive for dismissal
The Applicant claims that the operative reason for his dis-

missal was that he “had to go” because of the fact that he was
involved in a lengthy immigration dispute.

It was common ground that on each occasion the Applicant
required time off work to attend those proceedings leave was
granted. Mr Ford gave evidence in the Administrative Appeals
Tribunal in support of the Applicant’s immigration proceed-
ings on two occasions, in 1998 and in early 1999. Mr Ford’s
statements of evidence were tendered in these proceedings. In
general those statements reveal that Mr Ford made glowing
statements about the Applicant’s performance.

On 17 March 1998 Mr Ford made a statement for use in
those proceedings in which he stated that the Applicant was
in a position of trust within the business and that he would not
place him in a position unless he trusted him. Further the state-
ment by Mr Ford stated—

“John’s work involves both manual and supervisory work.
John is in a position of trust within the business. I would
not place him in this position unless I trusted him. His
work habits are generally good but at times he can be a
little negative about new ideas. I would like John to work
for our business as long as he can. John has a lot of knowl-
edge about our products. We make different types of
products and learning how to make these is no five minute
job. His skills and knowledge will be difficult to replace.
You will find that it is often difficult to find skilled Trades-
man in the area of which we work. It would be
disadvantageous for this business to have to replace John.”

On 3 February 1999 Mr Ford made a further statement in
which he stated—

“In addition to the evidence I gave in support of Mr Powell
at the hearing at the Tribunal last year I state the follow-
ing—
He is responsible for the proper coordination and pro-
ductivity in his team. He works very well with production
managers and I am pleased with the good working rela-
tionships. I am also pleased with his performance as a
team leader. I have also found him to be sincere and hon-
est at work. As John has been with my company for a
considerable long period of time, he has acquired a spe-
cialised knowledge of the products we manufacture at
KDB Engineering. It would be very difficult for us to
find a suitable and capable replacement should he leave
our employ.”

Mr Ford gave evidence that he now does not regard the
Applicant’s performance as a Supervisor to be satisfactory.

Evidence was adduced that the Applicant received a disci-
plinary warning notice sometime in 1996 and in February
1998. The first disciplinary warning arose after he was re-
ported for doing his own personal work in his lunch hour which
was stapling of a seat. The second warning was given on 13
February 1998 to the Applicant by Mr Fuller shortly after he

commenced employment with the Respondent as Manufac-
turing/Production Manager. Mr Ford directed Mr Fuller to
give this warning. The disciplinary warning notice states—

“over the past six months your performance has been con-
sidered to be unacceptable to the extent that this has been
raised with you on several occasions. You have been
warned in respect to the following matters:

1. Attitude (poor).
2. Reporting Inaccurate/lack.
3. Housekeeping.

Your explanation/responses in relation to these matters
are noted. However, I am satisfied that these complaints
against you are accurate and require immediate attention.
I require you to make a significant improvement in the
following areas—

1. Improve your attitude towards fellow workers.
2. Try to be more productive.
3. Organise yourself to enable you to be more efficient

in your work and the others in your team.
4. Try to be a partner of the team, not an outsider.
5. Make the commitment now to do better and to do as

much as you can in a day.
6. Appreciate the objectives of this firm and do not re-

place them with your own objectives.
7. Improvement of housekeeping.

This situation will be reviewed on a daily basis.
If there has not been a significant improvement, there
may be no option for us other than to terminate your con-
tract of employment.
We hope that your performance will improve and that we
can all work together for the benefit of the company on
this matter. If I can offer any assistance to resolve any
problems you may be having, please do not hesitate to
talk to me”.

Mr McKenzie gave evidence that he was employed by the
Respondent from 13 February 1984 until 2 January 1998. Prior
to his employment being terminated he had been the Factory
Manager/Production Manager for a period of about nine to
ten years. Mr McKenzie gave evidence that from about 1995
until his employment ceased in 1998, he regularly met with
the Respondent’s Directors, Mr Ford and Mr Paddy Burnie,
about twice a week. His evidence was that inevitably at each
meeting the Directors would complain about the Applicant’s
paper work being wrong and that he could not handle his men
or his stock control.

Mr McKenzie said that he did not find that there was any-
thing wrong with the Applicant’s performance and as far as
he was concerned the Applicant did his job properly. Mr
McKenzie said that he got the impression from the Directors
that they were trying to get him to agree that there was a prob-
lem with the Applicant and that he, Mr McKenzie should
terminate the Applicant’s employment because of the Appli-
cant’s immigration problems. Mr McKenzie conceded in cross
examination that he had never been told by the Respondent’s
Directors directly that they wanted to terminate the Applicant
because the Applicant’s immigration problem was an embar-
rassment or a burden to them.

Mr McKenzie also agreed in cross examination that it was
his decision as to who should be dismissed and not that of the
Directors. He also agreed that there was not a significant back
order problem and that they could always supply most goods
on demand. Further he agreed that whilst he was employed,
there was no need for employees to work large amounts of
overtime.

Mr Fuller gave evidence that shortly after joining the com-
pany he was asked to give the Applicant a written warning by
Mr Ford. Mr Fuller said that when he issued Mr Powell with
a written warning he asked the Applicant about how he felt
about the company. In particular he asked the Applicant how
he felt about how he had been treated and what problems he
perceived in the business.

Mr Fuller said that he talked to the Applicant about prob-
lems within the company with regards to lack of components
being available on time and the lack of information. Mr Full-
er’s evidence was that he was of the view that the Applicant
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along with the other Team Leaders needed some form of su-
pervisory training. He also said that whilst he was employed,
the company was failing to meet its targets, the staff were
frustrated and the Respondent’s Directors were frustrated. His
view was that the company computer system was inadequate,
time frames were incorrect, billing and material information
was incorrect. Mr Fuller said his working relationship with
the Applicant was “fine” and if someone asked the Applicant
to do something, it was done to the best of his ability.

In relation to the immigration proceedings, Mr Fuller said
that the Respondent had initially supported Mr Powell, but
that support appeared to wane. He also said that during his
time of employment Mr Ford would have liked to dismiss the
Applicant. He said that at some stage Mr Ford wanted each of
the Team Leaders to be dismissed. There was no evidence that
during the course of Mr Fuller’s employment that anyone was
dismissed from the Respondent’s business. Like Mr McKenzie,
Mr Fuller agreed in cross examination that it was his decision
as to who should be dismissed.

Mr Fuller said that the Applicant and the other staff were
frustrated with the production problems. He said there was
something like six, seven or eight months backlog, if not more
than that. To address the backlog Mr Fuller said that he imple-
mented an overtime programme. He said that initially
employees were doing about two hours overtime a night and
they sometimes also worked on Saturday morning. He said
that shortly after the programme commenced Mr Ford stopped
the additional overtime.

The Respondent’s Director, Mr Ford, denied that he ever
wanted to dismiss the Applicant because the immigration is-
sue was an embarrassment for the company or a burden to the
company. To the contrary he said that the company had been
prepared to support Mr Powell in his dispute with immigra-
tion officials. Mr Ford agreed that during the course of
employment of Mr McKenzie and Mr Powell as Production
Managers that he did raise with both of them that he had a
problem with the performance of the Applicant and the other
Supervisors in the factory. He agreed that during Mr
McKenzie’s time of employment that working of overtime
was not an issue. He said that the Applicant’s Upholstery sec-
tion was not of concern to the Directors all the time, but it was
one of the major problems areas. He said that the back orders
were an ongoing problem. He indicated that after Mr McKenzie
left the Respondent’s employment the problems became much
worst. He said that he raised this issue with Mr Fuller and
later Mr Morris. He said the only overtime he stopped was the
Saturday morning overtime as it was not productive.

Performance
In light of the fact that the terms of the 1998 warning is

plainly inconsistent with the statements made by Mr Ford for
the purposes of the immigration proceedings, the evidence
given by Mr Ford about the Applicant’s performance cannot
be regarded as reliable.

Further, in light of the evidence of Mr McKenzie and Mr
Fuller it appears that the warning notice alleging poor per-
formance given in February 1998 to the Applicant was not
justified. The effect of Mr Fuller’s and Mr McKenzie’s evi-
dence was during the time they worked for the company as its
Production Manager that they did not find any fault with the
Applicant’s performance.

It is also clear that the 1996 warning notice was for a trivial
matter.

The Immigration Proceedings
Having regard to all of the evidence given in this matter in

relation to the immigration proceedings, in particular the evi-
dence given by Messrs McKenzie, Fuller, Morris and Ford, it
is my view that the Respondent did not terminate the Appli-
cant’s employment because of those proceedings, or because
of any problems that could arise out those proceedings. To the
contrary, the Respondent supported the Applicant in that dis-
pute by active involvement in those proceedings and by
granting leave to the Applicant to attend court.

The Working of Overtime—The Events leading up to the
Termination

Mr Morris’s evidence was that between late 1998 and early
1999 he formed the view that there were problems in the per-
formance of the upholstery team. In his view the output of

products from the team was not consistent in terms of the
rates of production. He said he had discussions with the Ap-
plicant to suggest improvements. Further he said the
Respondent generally needed to build up stock and all depart-
ments including the upholstery department contributed to the
backlog in building stock.

Mr Morris gave evidence that in the several months prior to
the Applicant’s termination, he attempted on several occasions
to have him work extra overtime to supervise his team, so as
to maintain production at levels which in his view would elimi-
nate the backlog problem. He says that the Applicant was
uncooperative and he often observed that the Applicant would
cease work and leave other employees unsupervised whilst
they worked overtime. Mr Morris’s view was that as a result
of this lack of supervision, the production was inconsistent
and the backlog was not being corrected. In his view the Ap-
plicant was failing to work reasonable overtime.

On 28 July 1999, Mr Morris issued a memorandum to all
Team Leaders including the Applicant stating that as from 2
August all staff were to commence work at 6.30am. Further
the memorandum stated that overtime working will be worked
to suit demand and achieve Company budgets.

The Applicant usually started work at 6.00am. Mr Morris
said that the reason why he decided to require all staff to com-
mence at 6.30am was that he wanted all production teams to
start at the same time. Mr Morris contends that he only re-
quested the Applicant to work one hour overtime each day
and denied that he asked the Applicant to work two hours
overtime per day. Mr Morris’ evidence is that after he issued
the memorandum, the Applicant continued to work an extra
half an hour per day.

Mr Morris says that he met with the Applicant on Friday 13
August 1999 and specifically asked him if he was willing to
work an extra half hour of overtime each day. Further that he
made it quite clear to him that if he refused he would have to
make way for another Supervisor and take up a tradesmen’s
position.

Mr Morris said that the reason why he requested the Appli-
cant to work one hour per day overtime, was because all other
divisions had increased their capacity to an average of one
hour per day overtime per employee. On 18 August 1999, Mr
Morris had made up his mind to terminate the Applicant as a
Supervisor and to offer him employment as a tradesman up-
holsterer unless the Applicant changed his opposition to work
extra time to supervise his staff. As the Applicant refused to
do so on 18 August 1999, Mr Morris terminated the Appli-
cant’s employment as a Supervisor.

After the Applicant was terminated the other members of
the upholstery team worked additional overtime and the back
orders were cleared by October 1999. Mr Morris said that the
upholstery team increased their productivity as they came up
with ways of improving efficiencies which resulted in mov-
ing orders out quicker.

It is clear that after Mr Morris commenced employment as
the Respondent’s Production Manager that back orders were
a significant issue. The Applicant agreed in cross examina-
tion that his contract of employment required him to work
whatever hours are reasonably necessary to ensure the goals
of quality and targets are met. Further he agreed that he was
being paid for some reasonable overtime that was expected to
be worked by him in achieving productivity, quality and to
ensure that his team was supervised.

The Applicant, however, disputed that there was a problem
with back orders in the upholstery section. He said that the
computer records of outstanding orders and work that had yet
to be completed were often wrong and that contributed to work
being delayed. He said that the computer system was anti-
quated and it frequently gave out wrong information.

The Applicant did however agree that back orders were a
major issue with the company. However he denied that the
upholstery section was a major bottleneck in achieving a re-
duction of a back order list. He said that the problem lay in
other departments.

When it was put to him that Mr Morris regularly asked him
to increase the hours of work in order to supervise his produc-
tion team during 1999, he agreed he had refused to work those
extra hours. The Applicant said that Mr Morris had brought
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up the issue of back orders on more than one occasion and
that Mr Morris had requested he work in other departments to
settle back orders. Further the Applicant says that Mr Morris
had approached him on a number of occasions to get mem-
bers of his team to work overtime in other departments.

It was common ground between the two parties that prior to
the Applicant’s termination of employment that he was work-
ing an average of two and a half hours overtime per week.
Further the overtime records reflect that other members of the
upholstery team were working more hours of overtime per
week than the Applicant. In particular Darrell Gale often
worked ten hours overtime per week. Also Hayden often
worked more overtime than the Applicant. The Applicant said
that Darrell Gale did not require supervision as he had been
appointed second in charge of the section. Further the Appli-
cant said Darrell Gale could supervise the other employees in
the upholstery section. The Applicant agreed in cross exami-
nation that in the weeks shortly before his termination that
the overtime was worked mostly by his team and was worked
in the upholstery section. However his evidence was that prior
to that time that Hayden and Minh worked in other depart-
ments during ordinary hours and the majority of overtime
performed by members of his team was spent working in other
departments.

Mr Morris said that upholstery team members worked over-
time in other departments because the Applicant refused to
work back to supervise them. The Applicant denied that he
refused to work reasonable overtime. In particular he stated
that if it was necessary for him to work overtime to deal with
back orders that he did so. He also said there were some em-
ployees in his section that wanted to work overtime, in
particular Hayden wanted to work as much overtime as he
could get.

I do not accept the Applicant’s evidence that Mr Morris asked
him to work overtime in other Departments. The Applicant
said in his evidence in chief that he was not qualified, capable
or trained to work in other sections, yet he contended that his
contract of employment had been varied so as to empower
him to nominate other team leaders of other sections to super-
vise or oversee his team. In light of this evidence I reject his
contention that he was authorised to nominate other team lead-
ers or others to supervise members of his team during overtime.

The Applicant’s witness statement states that on or about
June 1999 he was approached by Mr Morris to ascertain who
in the upholstery section wanted to work overtime. He said
that Mr Morris had stated the whole factory was supposed to
work overtime as the factory was behind in orders. The Appli-
cant says that he advised Mr Morris that his team were not
behind and that he would speak to members of his team about
working overtime in other departments. The Applicant says
that he discussed this with his team and they agreed to com-
mence work from 6.00am rather than 6.30am but they were
not prepared to work after 3.00pm. Mr Morris had issued a
direction that all employees in the factory were not to com-
mence work prior to 6.30am.

The Applicant says that on Friday 13 August 1999 Mr Mor-
ris had approached him and put the proposal forward that he
could work ten hours overtime per week with Darrell Gale or
lose his job as team leader and work on the bench at a reduced
rate. Alternatively, Mr Morris would “see that I would be
sacked”. The Applicant says that Mr Morris told him to think
about it and get back to him next week. The Applicant said
that he asked Mr Morris if he could continue on the supervi-
sor rate and Mr Morris said he would find out. The Applicant
was informed on the following Monday morning that the rate
on the bench would be $494.00 per week gross with ten hours
overtime at time and a half. The Applicant went home sick on
Monday and did not return to work until Wednesday. On
Wednesday morning, 18 August 1999, he returned to work
and at approximately 8.30am Mr Morris came to see the Ap-
plicant and requested that the Applicant join him in his office.
The Applicant attended. Also present was Mr Gregory Pearson,
the Respondent’s Sales Manager. The Applicant said he was
then presented with the letter of dismissal which was signed
by Mr Morris and witnessed by Mr Pearson. The letter states
the following—

“You are not fulfilling your duties in line with the con-
tract that you have with the company. On several occasions

you have refused to work overtime and have left mem-
bers of your team working without Supervision, this is
not acceptable practice in this organisation. Furthermore
it does not show commitment from the leader of a sec-
tion when we are endeavouring to give our Clients delivery
on time.
Having advised you on numerous occasions you have
not dealt with this situation.
I have to advise you that this is a serious breach of con-
tract and with immediate effect your position as Team
leader is now terminated.
We can offer you continued employment within the Com-
pany as a upholstery/bench hand at $13 per hour. If you
decide to take this position we would expect your full
cooperation at all times.”

The Applicant said that Mr Morris asked him what he was
going to do, “take the job on the bench or leave”. The Appli-
cant said that he had not been provided with adequate
information. He asked for a job description for the bench hand’s
position. That information was provided to the Applicant later
on that afternoon. Mr Morris says that the Applicant accepted
the job on the bench on 18 August 1999. The Applicant dis-
putes this, he says that on 19 August 1999 he advised Mr
Morris that he would not be working on the bench and that
Mr Morris said that he was terminating his contract and would
make arrangements to pay him what he was owed.

A statement made by Mr Pearson was tendered into evi-
dence by the Respondent without objection by the Applicant
and without requiring the Respondent to produce Mr Pearson
for cross-examination. In that statement Mr Pearson states—

“1. I am the Respondent’s current Marketing Manager.
2. I have been employed in that position since Septem-

ber 1995.
…
4. I was aware that problems existed with the Respond-

ent’s production of its goods since early 1998.
5. These production problems may have been exacer-

bated by the move to our new premises in Malaga in
July 1998.

6. I know that one of the most serious problems was
the length of the Respondent’s back order file. This
caused embarrassment to the Respondent.

7. I understood that the Production Manager (John Mor-
ris) was trying to solve this problem. It was discussed
at our Management Meetings.

8. On 18 August 1999 I was asked by the Production
Manager to attend a meeting with him and John
Powell to be a witness.

9. I went to the meeting at 8.20am and was present
during the whole of the meeting and kept notes of
that meeting in my diary. I did not take any active
role in the meeting.

10. The Production Manager advised John Powell that
he was going to be terminated from his position as a
Supervisor on account of his not being prepared to
work the times required by the business.

11. This termination resulted from alleged refusal to
work overtime and leaving the production team with-
out proper supervision.

…
20. John Powell claimed that John Morris had not dis-

cussed the overtime issue on several previous
occasions as had been claimed in the document.

21. John Powell claimed that the issue of overtime had
only been raised at a meeting on 13 August 1999.

…
23. As Marketing Manager I am aware that the Com-

pany had lost an important contract to supply
products to the Government Health Supply Council
(“the GHSC”).

24. The Company was advised of this loss in a letter
dated 7 December 1999.

25. The GHSC had investigated the Respondent’s prod-
ucts and past experience in relation to lead times,
back orders and other matters were extremely poor.
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26. Whilst I believe that not all of their criticism can be
blamed on the Applicant, his reluctance to cooper-
ate with the Production Manager in his objections
was part of an important problem which had to be
resolved.”

Conclusion
The key issue in this case is whether the Applicant was di-

rected to work one or two hours overtime per day, by Mr
Morris. After carefully reviewing all of the evidence, in par-
ticular the evidence of Mr Ford, I have concluded that I prefer
the evidence given by the Applicant on this issue to the evi-
dence given by Mr Morris, as Mr Ford’s evidence corroborates
the Applicant’s evidence and is inconsistent with the evidence
given by Mr Morris. However, I do not accept the Applicant’s
evidence in its entirety. In particular, as set out above, I do not
accept the Applicant’s evidence that it was not necessary to
work overtime in the upholstery department or that he was
authorised to delegate supervision of overtime to others.

Mr Ford said that production yields were a concern for the
whole factory, and that the upholstery section was one of the
major areas of concern. He said he had clients complaining
why can’t the Respondent deliver. Mr Ford was very frus-
trated. As far as he was concerned the Production Managers
could not make their Team Leaders understand what a pre-
dicament the Respondent was in. To address problems with
back orders he said that staff levels were increased dramati-
cally after Mr Morris was appointed Production Manager. He
then said “I suggested to Mr Morris, looking at the time records
sheets … that some people weren’t pulling their weight. Why
put more people on when you’ve got this … workforce. You
know, make them work the couple of hours which is in the
award that they have to. I need people that can help us and,
you know, looking down to see team leaders not working. All
our other team leaders worked those hours with their team,
and that’s how it was set up for, except for Mr Powell, who
spasmodically worked that time and eventually refused to work
that time.”

When regard is had to the fact that the Applicant worked a
five day week and the evidence given by Mr Ford that in his
view the Applicant’s weekly rate of pay included an amount
for up to ten hours of overtime per week, it is clear that he
advised Mr Morris to direct the Applicant to work two hours
of overtime per day.

I do not however accept the Applicant’s argument that the
Respondent’s requirement to work ten hours overtime per week
was unreasonable. At the time Mr Morris demanded that the
Applicant work two hours overtime per day to clear back or-
ders, the demand was not for permanent ongoing overtime for
two hours per day.

The evidence establishes that additional work was required
to clear back orders and that back orders were in fact cleared
by 1 October 1999. I am satisfied that the Applicant was re-
quired to supervise the overtime worked by his team. The
Applicant’s contract expressly required him to work extra
hours to ensure the goals of target quantities, quality and time-
liness are achieved and his job description form required that
he satisfy set time schedules.

The Applicant was paid a wage which included an amount
for extra hours worked from time to time. The Applicant’s
overtime records annexed to his statement shows that after he
entered into the written contract for an all up wage from 15
April 1998 to 16 June 1998 he did not work any extra hours.
After that time he worked an average of two and a half hours
per week. He had the benefit of the all up wage for periods of
time when no or little overtime was required to be worked,
yet when the employer required his assistance to supply its
product to their customers on time, he refused to assist.

I reject the Applicant’s contention that the dismissal was
procedurally or substantively unfair. I accept the Respond-
ent’s contention that the termination of the Applicant was not
unfair for the following reasons—

(a) The Applicant had regularly refused the Respond-
ent’s request to work additional amounts of overtime;

(b) The request to work additional overtime was a re-
quest to work reasonable overtime and the overtime
requested was necessary to clear a backlog;

(c) The Applicant’s refusal to work the overtime consti-
tuted a repudiation of an essential term of the
contract, namely it was a repudiation of the require-
ment to work reasonable overtime to ensure the goals
of target quantities, quality and timeliness are met;
and

(d) The Applicant was given sufficient notice that his
contract as a Supervisor would be terminated if he
continued to refuse to work extra overtime.

Contractual Benefits
It was an express term of the written contract that the Appli-

cant was to be paid $673.08 per week gross with a bonus that
will be reviewed quarterly.

The Applicant in his application and written submissions
claims that he has not been paid a $300 bonus payment for
the June 1999 quarter.

The Applicant states in his witness statement—
“As part of the conditions of my employment I was enti-
tled to a bonus. The arrangement was that the minimum
bonus would be $300 per quarter. A bonus pool was cre-
ated by the company based on 6% of net profits reduced
by $80 for each sick day taken. The bonus pool was then
divided equally between the employees.
In July 1999 I received a bonus payment of $240 which
was less than the minimum for the March 1999 quarter.”

The Applicant’s evidence in respect of this issue was not
challenged in cross-examination by the Respondent’s agent.

However, the Respondent’s evidence on this issue was con-
trary to the Applicant’s evidence, and the Respondent’s
evidence was not challenged by the Applicant.

A memorandum was written to all staff dated 5 May 1999
by Mr Morris stating that the existing quarterly incentive
scheme would cease at the end of June 1999. Through Mr
Morris, the Respondent adduced evidence that after the Ap-
plicant entered into the written contract the following quarterly
bonus payments were made to the Applicant.

Quarterly dates Payment $ Comments
Jan-Mar 98 487 Bonus based on 5% GP,

managements discretion
and attendance

Apr-Jun 98 376 Bonus based on 5% GP,
managements discretion
and attendance

July-Sept 98 175 Bonus based on 5% GP,
managements discretion
and attendance

Oct-Dec 98 304 Bonus based on 5% GP,
managements discretion
and attendance

Jan-Mar 99 145 Bonus based on 5% GP,
managements discretion
and attendance

Apr-Jun 99 320 Bonus based on 5% GP,
managements discretion
and attendance

The above is an extract of a document annexed to Mr Mor-
ris’ witness statement headed “John Powell bonus payments”
and was tendered into evidence by the Respondent without
objection by the Applicant’s counsel. Further the Applicant’s
counsel did not put to Mr Morris in cross-examination that
the document was inaccurate.

In light of the fact that the Applicant bears the onus of proof
that he is owed the sum claimed and in light of his failure to
challenge the contents of the document that states he was paid
$320 for the June 1999 quarter, the Applicant is unable to
make out his claim for denied contractual benefits.

The Applicant’s application will be dismissed.
APPEARANCES: Mr J A Long of counsel appeared on

behalf of the Applicant.
Mr D Jones as agent appeared on behalf of the Respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

John Dyson Powell

and

KDB Engineering Pty Ltd.

No. 1405 of 1999.

COMMISSIONER J H SMITH.

16 May 2000.
Order.

Having heard Mr J A Long of counsel on behalf of the appli-
cant and Mr D Jones as agent on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) J. H. SMITH,    

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

John Kent Richards

and

Tony W.P. Lee t/a Maxi Fuel Dianella.

No. 1691 of 1999.

COMMISSIONER A.R. BEECH.

11 May 2000.

Reasons for Decision.

(Given extemporaneously at the conclusion of
proceedings as edited by the Commissioner)

This matter is a claim by Mr Richards that he was unfairly
dismissed by the respondent. The respondent being Tony W.P.
Lee trading as Maxi Fuel Dianella. The respondent did not
appear in court this morning but I am satisfied that the re-
spondent was sent a Notice of Hearing setting the matter down
for hearing for today and was aware when the matter was on
when the Notice of Hearing was sent out. I therefore pro-
ceeded in the absence of the respondent.

To some extent the fact that the respondent did not appear
makes Mr Richards’ task somewhat more difficult, because it
is not the case that the Commission would accept the evi-
dence of Mr Richards merely because the other side has not
attended. Mr Richards has given evidence in this matter and
overall I am inclined to accept his evidence. I did not get the
impression that his evidence was in any way contrived. I do
note that Mr Richards has admitted that he has used swear
words on occasions, although he puts their use in the context
of responding to offensive behaviour by customers. I have
some reservation about Mr Richards’ evidence, in that although
Mr Richards has presented as polite and measured in his evi-
dence, the respondent’s Notice of Answer and Counter
Proposal presents him in a different light and accuses Mr
Richards of being somewhat abusive. Indeed, the Notice of
Answer and Counter Proposal concludes with these comments,
referring to Mr Richards when Mr Lee handed him his pay—

“I handed him his pay and he got up and started behav-
ing abusive. He said that I will hear from the Industrial
Tribunal and I had not seen John so abusive before and it
was very different from the John I employed 7 months
before”.

Unless those words are a complete fabrication then there
must be some truth in the allegations and therefore notwith-
standing Mr Richards’ evidence I do have some reservations
about the extent to which he used abusive language in his
employment.

However, notwithstanding that reservation, I find as follows.
Mr Richards was employed as a console operator between 11
March 1999 and 21 October 1999. I also find, contrary to the

respondent’s Notice of Answer and Counter Proposal, that
Mr Richards was dismissed. I do so for the following reasons.
He was called in early by Mr Lee instead of merely attending
at his normal time. When he came to the workplace, he no-
ticed that replacement staff had been called in. His evidence
is that there were two senior and one junior staff behind the
console when ordinarily there would be only one senior or
one junior staff. I also note that the respondent’s Notice of
Answer and Counter Proposal indicates that the site is usually
run by a single operator between 4.30pm to 8.00pm. There-
fore, for two senior staff and one junior staff to be behind the
console at approximately 2.30pm would appear to be unu-
sual. I also find that in the conversation between Mr Lee and
Mr Richards, Mr Lee was concerned with what he saw as
incorrect behaviour on the part of Mr Richards on 17 October
1999. I have no doubt that if there had not been that meeting
and that Mr Lee had not addressed Mr Richards regarding the
previous incidents, that Mr Richards would not have resigned
or otherwise departed his employment. At the end of the con-
versation on Mr Richards’ evidence, he asked Mr Lee if Mr
Lee wanted him to leave and Mr Lee responded by handing
him his pay envelope and that was the end of the employment
relationship. I find on those facts on the balance of probabili-
ties that Mr Richards was dismissed. I also note that there was
no payment in lieu of notice.

Mr Richards claims that his dismissal was unfair. He argues
that it was unfair because he believes the dismissal was pre-
meditated and there was no due discussion with him and no
regard for his own situation as an employee, no counselling
and no warning.

In approaching the facts of this matter, its important to note
that it is clear that if an employee is to be dismissed for poor
performance, it will be very difficult for an employee to be
dismissed fairly if the employee has not been given prior warn-
ing and an opportunity to improve performance. Therefore,
if, as it is in this case, an employee is dismissed without prior
warning then the incident upon which the dismissal is based
must be such as to warrant summary termination. It must be
seen as an act of misconduct which strikes at the root of con-
tract of the employment.

The incident referred to occurred on 17 October 1999. In
general terms it can be described as being a situation where
Mr Richards was on duty some 15 minutes before the service
station was due to close, at midnight. A customer came in,
took fuel, but was not able to pay for that fuel. Mr Richards
requested that the customer either leave an item of value, or
that the customer’s spouse remain on the premises or that the
customer leave the vehicle. All of these suggestions were to
no avail. The situation became heated and there was the use of
swear words by both the customer and Mr Richards. It re-
sulted in the customer driving off. Mr Richards informed the
police and communicated the registration number of the vehi-
cle. That then is the incident which led to what I find to have
been the dismissal.

I find it convenient to analyse Mr Richards’ behaviour in
two parts. First is the issue of the customer not paying for the
fuel and Mr Richards’ response to that. Given that the cus-
tomer had taken fuel and had not paid for it, in my view, the
fact that the customer drove off left Mr Richards with very
little alternative. I accept that the customer driving off is a
serious matter and indeed, in the context of Mr Richards’
employment at Maxi Fuel Dianella, it may result in some li-
ability on Mr Richards for the loss. On the evidence, I do not
believe Mr Richards can be validly criticised for having in-
formed the police of what is, on the face of it, a customer
driving off with his employer’s fuel without having paid for
it. I think that Mr Richards acted in the way that he did con-
sistent with his past experience. I find on his evidence that he
has had past experience in service stations both as a manager
between 1992 and 1997 and as a console operator and acting
manager between 1997 and 1999 and it would appear to me
that his actions in contacting the police were quite consistent
with his responsibilities as an employee.

The second part of Mr Richards’ behaviour is a more diffi-
cult issue and that is that Mr Richards agrees that he used
swear words, although he denies using the words that are set
out in the respondent’s Notice of Answer and Counter Pro-
posal. As a general rule, an employee should not use swear
words to a customer. It may be accepted that there might be
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an occasion or one-off situation where due to the stress of a
particular unusual circumstance something unfortunate might
be said, but it is only if it is the exception not the rule can an
employee swearing at a customer be excused. In this case, in
the absence of the customer’s evidence before the Commis-
sion, it will probably never be known what in fact Mr Richards
did say.

I find however, on the respondent’s Notice of Answer and
Counter Proposal, that the respondent did not dismiss Mr
Richards only for the use of those offensive words but rather
that Mr Richards was dismissed because the respondent be-
lieved two other incidents had also occurred. Those other
incidents had not been raised with Mr Richards at the time
they occurred. In one case it occurred approximately one month
before the dismissal. It is not clear when the second incident
occurred. In the first incident, on the evidence given by Mr
Richards and as set out in the respondent’s Notice of Answer
and Counter Proposal, there is no issue of Mr Richards using
bad language towards the customer. There is at best an allega-
tion of grumpiness on Mr Richards’ part coupled with the
refusal to give a discount. In the second incident, Mr Richards
apparently had difficulty in accepting payment for cigarettes
by a quantity of coins but on his evidence his ultimate refusal
to serve the customer was the conduct of the customer’s com-
panion spitting on the floor.

In both of those incidents, no issue of bad language is raised.
I tend to discount those two previous incidents for that reason
and also for the fact that if those incidents were known to Mr
Lee but he took the decision, apparently, not to raise them
with Mr Richards at the time they occurred and give Mr
Richards an opportunity to improve if his performance was
poor, then in fairness to Mr Richards, it is difficult for Mr Lee
to use them to dismiss Mr Richards. It was therefore unfair to
Mr Richards for Mr Lee to have dismissed Mr Richards for
those two previous matters as well.

I have paid some attention to all of the other allegations
which are set out in the Notice of Answer and Counter Pro-
posal. It is not clear from a reading of the Notice of Answer
and Counter Proposal whether Mr Lee also took those other
allegations into account. I note that Mr Richards denies those
other allegations or at least says that he cannot recall them. It
cannot be said that I have evidence before me which would
allow the Commission to conclude that all of those other alle-
gations occurred as the respondent alleges. If they did occur
in the way that the respondent describes and if Mr Richards
had been warned that his behaviour was unacceptable then it
might have been more difficult for Mr Richards to prove that
his dismissal was unfair. However, I note that Mr Lee himself
states in the Notice of Answer and Counter Proposal that only
one matter was put to Mr Richards when it happened, and that
is the matter that is set out the second incident already re-
ferred to. That might have, if Mr Lee’s version of the events
proves to be correct, involved Mr Richards using an inappro-
priate word to a customer. However, Mr Lee’s Notice of
Answer and Counter Proposal does not indicate that in any
way he reprimanded or warned Mr Richards or even told Mr
Richards that he should not do that kind of thing again and
from that point of view it makes it somewhat more difficult
for Mr Lee to rely upon it.

In summary therefore, it seems that unless the incident of
17 October 1999, that is, that part of the incident which in-
volved Mr Richards using swear words, can be seen of itself
sufficient to warrant his termination, then the respondent’s
reasons for terminating Mr Richards would appear to be un-
fair towards Mr Richards. Having considered the incident of
17 October 1999 including Mr Richards’ language as he would
have it, I cannot find that it does warrant the termination of
Mr Richards of itself. It needs to be borne in mind that in this
incident a customer had taken fuel, some $60.00 worth of fuel
and was not able to pay. Mr Richards reacted, as I find cor-
rectly, in trying to get some security on behalf of his employer
and that although as I find, Mr Richards’ use of language on
that occasion was wrong, its use must be seen in isolation
because no previous incident of it occurring has been proven
and no previous warning regarding Mr Richards’ conduct has
been given. In that context, I do not find his use of language
on that occasion sufficient to warrant summary dismissal. It
would at most had warranted a warning or a reprimand. After
all, the customer was hardly in the right on that occasion and

Mr Richards’ conduct overall was not conduct which was so
seriously in breach of his contract of employment that by the
standards of fairness and justice the employer should no longer
be bound to continue the employment: North v. Television
Corporation Ltd (1976) 11 ALR 599. For those reasons and
having considered what I believe was all of the evidence in-
cluding that contained in the Notice of Answer and Counter
Proposal I find that the dismissal of Mr Richards was unfair.

I turn then to consider what is to be done regarding the un-
fairness of the dismissal. It is clear that the Commission is to
consider whether or not Mr Richards is to be reinstated in his
employment. In doing so, I note that he does not claim rein-
statement and has indeed found alternative employment. I also
note that the manner, or the tone, of the Notice of Answer and
Counter Proposal lodged by the respondent leads me to con-
clude that the respondent would oppose an order of
reinstatement. In the circumstances, I find that reinstatement
is not practicable. I therefore move to consider the issue of
compensation. The Commission is to award compensation for
the loss or injury of the dismissal which occurred and in this
matter Mr Richards claims compensation for the loss that has
occurred. I am satisfied that Mr Richards’ loss can be meas-
ured by the wages he would have earned had he not been
dismissed. I am satisfied that he mitigated his loss by finding
alternative employment on the 22 November 1999 at a salary
equal to or greater than the wages he would have received had
he continued with the respondent. Therefore, on the evidence,
Mr Richards’ loss is the wages he would have earned in the
four weeks’ between his dismissal and the commencement of
his alternative employment. Mr Richards’ loss is therefore to
be measured in this way. His Notice of Application says that
he receives $13.00 per hour and that is not disputed in the
Notice of Answer and Counter Proposal. My calculation is
$13.00 per hour at nine hours is $117.00 which amounts to a
weekly wage of $468.00 and over the course of the month
that amounts to a gross amount of $1,872.00.

An order will issue in those terms.
Appearances: Mr J.K. Richards on his own behalf as the

applicant.
No appearance on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

John Kent Richards

and

Tony W.P. Lee t/a Maxi Fuel Dianella.

No. 1691 of 1999.

 19 May 2000.

Order.
HAVING heard Mr J.K. Richards on his own behalf as the
applicant and there being no appearance on behalf of the re-
spondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979, hereby orders—

THAT Tony W.P. Lee t/a Maxi Fuel Dianella forthwith
pay John Kent Richards the sum of $1,872.00 by way of
compensation for the dismissal which occurred.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Alfredo Jose Rivas-Borge

and

Birjandi Family Trust—Trading As BBD Distribution T/A
BBD Wholesale.

No. 1575 of 1999.
17 May 2000.

Reasons for Decision.

(Given extemporaneously at the conclusion of the
submissions, taken from the transcript as edited by the

Senior Commissioner)
SENIOR COMMISSIONER: By these proceedings the Ap-
plicant seeks relief for what he alleges was an unfair dismissal
from his former employment with the Respondent. It is com-
mon ground that the Applicant was at all material times
employed by the Respondent as the manager of its Adelaide
office. Indeed, the Applicant was engaged to establish that
office for the first time. It seems that the Applicant and one of
the Respondent’s principals, Mr Birjandi, were friends.
Through that friendship the Applicant came to be employed
by the Respondent.

The Applicant asserts that in his discussions with Mr Birjandi
leading to his employment it was agreed verbally, that he would
be paid $600 per week and be paid an additional sum for rent
assistance during his stay in Adelaide. In addition he also as-
serts that Mr Birjandi agreed that there would be a review of
that arrangement after twelve months, depending upon the
success of the operations in Adelaide.

After the Applicant arrived in Adelaide there appears to have
been a break down in the relations between him and Mr
Birjandi regarding the level of income the Applicant was to
receive. As a result of that breakdown in relations it appears
that Mr Birjandi instructed one Mr Kitson to act, the papers
suggest, as a “mediator”. Mr Kitson had discussions with the
Applicant, about the problem, as a result of which the Re-
spondent offered the Applicant continued employment in
Adelaide for a period up to four and a half months “until his
current lease expiry” at a rate of pay of $500 net per week and
with a full rental subsidy for the ensuing one and a half months
and a fifty percent subsidy for the following three months.
The Applicant rejected that offer and requested a transfer back
to Perth. The Respondent thereafter offered to transfer the
Applicant back to Perth on certain conditions, which essen-
tially included the payment of the Applicant’s relocation costs.
The transfer was offered on the basis of the Respondent re-
ceiving “supporting documentation” regarding the Applicant’s
“claims of previous in hand wages at Edge Computers”, where
he worked immediately before he took up the employment
with the Respondent.

There is no dispute between the parties that, in the course of
settling the terms under which he was to be employed by the
Respondent, the Applicant told Mr Birjandi that he was earn-
ing $600 per week plus rental assistance with Edge Computers,
whereas in fact he was earning $500 plus rental assistance.
The Applicant admits that he deliberately misrepresented the
level of his earnings in this way. He did so because he wanted
the Respondent to pay him $600 per week rather than $500.
After the Applicant arrived in Adelaide Mr Birjandi appar-
ently learnt of the discrepancy. Not surprisingly, that appears
to have been a matter of some concern to Mr Birjandi be-
cause, as the Respondent says, he was misled as to that matter,
which he amply regarded as material. The Applicant says that
he accepted the offer to return to Perth and provided the docu-
mentation requested by the Respondent which showed that he
earned the $500 per week and rental assistance. On ascertain-
ing that the Respondent had been misled, Mr Birjandi called
upon the Applicant to give a written apology for telling him
the lie about his previous earnings. The Applicant refused to
do so. As a consequence, Mr Kitson was sent to Perth to take
over the Adelaide operations. It seems Mr Birjandi had lost
any faith that he previously had in the Applicant. Shortly after
Mr Kitson arrived, the Applicant was told that because he
would not meet the conditions of the apology, amongst other
things, there was no longer any scope for him to be employed

by the Respondent. He was invited either to resign or be ter-
minated. His employment was, at his request, terminated. It
was terminated immediately, without payment in lieu of no-
tice and without payment of accrued entitlements. It appears
he was told that some of those entitlements would be paid
later, but that did not happen. In addition he was told that he
could return to Perth with the assistance of money advanced
on loan by the Respondent. The Applicant did not accept that
proposal and returned to Perth using his own resources. He
asserts that having accepted the Respondent’s offer of a trans-
fer back to Perth and having provided the information
requested of him regarding his earnings with Edge Comput-
ers the Respondent should now reimburse his relocation
expenses which he estimates to be $3,000.

The Respondent, for its part, asserts that since the Appli-
cant was guilty of deceit, he was liable to be summarily
dismissed. He was in a position of trust, he breached that trust
and accordingly the Respondent cannot be blamed for termi-
nating his employment. Moreover, it is said that by his refusal
to apologise in writing for his misconduct he gave up the op-
portunity to be transferred back to Perth. Hence he ought not
now be heard to complain about not being reimbursed for his
relocation expenses to Perth. As I understand it, he seeks com-
pensation in the sum of $3,000.

There is some conflict in the testimony given by the Appli-
cant and that given by Mr Kitson, they being the only persons
to give evidence in this matter. Where their evidence conflicts
I prefer the testimony of the Applicant. He seemed to have a
remarkably good recollection of the events and he did not
resile from the fact that he lied. I accept and find that the Ap-
plicant initially told Mr Birjandi that he was earning $600
with Edge Computers, when in fact, as he knew full well, he
was earning only $500 per week. I accept that the Applicant
was, as he says, also receiving rental assistance from Edge
Computers. I also accept that he later verified his true earn-
ings to Mr Birjandi as requested by the Respondent. I also
accept and find that he was asked to apologise in writing to
the Respondent, in effect as a condition of his continued em-
ployment. I find, as indeed is not in dispute, that the Applicant
refused, for his own reasons, to give such an apology in writ-
ing.

On what I have heard I am quite satisfied, that the Respond-
ent was entitled to ask for a written apology from the Applicant.
Clearly the Applicant by his lie to Mr Birjandi had betrayed
the trust placed in him. Not only were the Applicant and the
Respondent friends, if the Applicant was to continue in the
important position, which he held as manager of the Respond-
ent’s Adelaide office, the Respondent was at least entitled to
expect an apology in writing from him, if only as a mark of
trust for the future. I am satisfied that the Applicant’s refusal
to give that apology was quite unreasonable. I accept the sub-
mission of counsel for the Respondent that the Respondent
was entitled in the circumstances to terminate summarily the
Applicant’s employment forthwith. The Applicant had com-
mitted a breach of trust. To some extent, that was made worse
by his refusal to apologise in the manner sought by the Re-
spondent. Furthermore, I am satisfied that had the Applicant
apologised in this way, he would have been able to return to
Perth and be paid his relocation expenses as the Respondent’s
letter to him indicates. Indeed, such evidence as there is sug-
gests that he could have continued his employment with the
Respondent in Perth. In my assessment, the Applicant was
largely the architect of his undoing. It was he who was guilty
of deceit, it was he who turned down a reasonable opportu-
nity to remedy that by giving a written apology. In the
circumstances I consider it quite wrong for the Applicant to
say that he has been rendered an injustice by having his em-
ployment terminated and by not having his relocation expenses
paid for him. Thus, I am not satisfied that the Applicant has
made out his claim for relief in respect of the alleged unfair
dismissal.

Appearances: The Applicant in person
Mr D H Schapper of counsel on behalf of the Respondent
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Alfredo Jose Rivas-Borge

and

Birjandi Family Trust – Trading As BBD Distribution T/A
BBD Wholesale.

No. 1575 of 1999.

17 May 2000.

Order.
HAVING heard the Applicant in person and Mr D H Schapper
of counsel on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be, and is hereby, dismissed.
(Sgd.) G. L. FIELDING,    

[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Pamela Joan Saggers

and

Shutters R Us.

No. 119 of 2000.
2 June 2000.

COMMISSIONER S WOOD

Reasons for Decision.
THE COMMISSIONER: On 27 January 2000, Pamela Joan
Saggers (the applicant) filed an application seeking orders
pursuant to s29(1)(b)(ii) of the Industrial Relations Act, 1979
(the Act). The applicant contends that she was employed by
Shutters R Us (the respondent) as a telemarketer for five weeks
from 12 November 1999.

The Commission convened a conciliation conference on 30
March 2000 at which only the applicant was in attendance.
The Commission subsequently wrote to both parties on that
date to indicate that he would convene a further conciliation
conference on 10 April 2000 to provide a final opportunity
for parties to seek to settle the matter. The Commission also
advised that a hearing would be listed for the same day should
settlement not be reached by conciliation. The letters were
sent to both parties by registered post on 30 March 2000.

The conciliation conference convened at 9:30am on 10 April
2000. The respondent failed to attend. The Commission con-
cluded conciliation and proceeded with the hearing, at which
the respondent also failed to appear.

Ms Saggers evidence was that she was employed by Mr
Richard Flewell under the company name of Shutters R Us
for a period of five weeks from 12 November 1999 to 16 De-
cember 1999. She says that he paid her for the first two weeks,
ie $200 wages and $89 for phone calls. She says that he did
not pay her for the remaining three weeks.

She says the contract was a verbal contract which included
$10 per hour for the telemarketing work, plus reimbursement
of phone calls, plus bonus payment for any sales that were
made from the appointments which she initiated. She says
she is owed for 30.5 hours, ie $305.00 and $143.00 for calls
for the final three weeks. She says she is also entitled to a
bonus payment which she says the respondent agreed she
would receive, ie $20.00 (Exhibit A1).

She also claims out of pocket expenses of $40.00 for taxi
fares to the Commission and return on two occasions (Exhibit
A2). Out of pocket expenses of $32.00 are claimed for photo-
copying, filing, telephone calls.

The applicant says that the respondent agreed to pay her the
monies after she had pursued him for several weeks. She says
that he never met her as arranged.

Ms Saggers was a clear and credible witness. She gave in
evidence to the Commission detailed sheets of her
telemarketing call lists (Exhibit A3), her successful contacts
(Exhibit A4) and her marketing scripts (Exhibit A5).

I find on Ms Saggers’ evidence that she was an employee of
Shutters R Us for the period claimed. On the balance of the
indicia for the test of an employee, set out by the President in
the Western Australian Builders’ Labourers, Painters and Plas-
terers Union of Workers and R B Exclusive Pools Pty Ltd
trading as Florida Exclusive Pools 1996 (77 WAIG 4 at 6),
Ms Saggers was an employee working under a contract of
service. The applicant performed her work in accordance with
the directions and telemarketing call lists and marketing scripts
supplied by the respondent. Her duties were to set the ground-
work for the respondent to meet potential customers who had
expressed an interest in the company’s products. The work of
Ms Saggers was subject to the respondent’s control.

Ms Saggers represented herself as part of the respondent’s
business on the respondent’s instructions. She was providing
her services for the respondent’s business, not her own. Her
remuneration was clearly established in that she was paid by
the hour on the production of her time records. The respond-
ent paid the applicant for the first two weeks on this basis, but
not the remaining three weeks.

I accept Ms Saggers evidence as to the amounts she was
owed under the contract, these being $305 wages, $143 for
reimbursement of calls and $20 for a bonus payment. Total
being $468.00. I would issue an order for the full amount.

In relation to the costs claim, I would not award costs to the
applicant. The general policy is that costs are not awarded in
this jurisdiction except in extreme cases see Denise Brailey v
Mendex Pty Ltd t/as Mair and Co Maylands 1993 (73 WAIG
26 at 27). The amounts claimed are those which could nor-
mally be expected to be expended by an applicant in pursuing
an application. There is nothing in the application to warrant
the awarding of costs.

Appearances:Ms PJ Saggers on her own behalf.
No appearance on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Pamela Joan Saggers

and

Shutters R Us.

No. 119 of 2000.

COMMISSIONER S WOOD.

12 June 2000.

Order.
HAVING heard Ms PJ Saggers on her own behalf and there
being no appearance on behalf of the respondent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

(1) THAT Shutters R Us pay Ms Pamela Joan Saggers
contractual benefits in the sum of $468.00; and

(2) THAT the oral application by the applicant for costs
be and is hereby dismissed.

(Sgd.) S. WOOD,
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Bradley John Stone

and

Varrone Plastering Pty Ltd.

No. 1192 of 1999.

COMMISSIONER A.R. BEECH.

9 May 2000.

Further Reasons for Decision.

In the Order which issued in this matter on 6 April 2000 a
liberty was reserved to the parties to apply to the Commission
if they are unable to agree upon the compensation which was
ordered to be paid. That compensation is of some equal to the
wages Mr Stone would have earned between 12 July 1999
and 31 July 1999. That liberty has been exercised. With the
agreement of the parties, the Commission has determined the
matter on the basis of written submissions.

The matter is relatively straightforward. It is the evidence
of Mr Stone that he was paid $80 per day plus an additional
$20.00 per day if he worked past 6.00pm. The evidence of Mr
Varrone (page 31) is that Mr Stone’s remuneration was $100.00
per day. I find that the rate of wage was $100.00 per day.

Mr Stone and Mr Varrone agreed that every Monday to Fri-
day was worked. I find it is more likely than not that Mr Stone
would have worked Monday to Friday between 12 July 1999
and 31 July 1999.

Mr Stone’s evidence is also that he worked “most Satur-
days”. Indeed, his evidence is that the only Saturday he did
not work was the Saturday he was absent due to the family
bereavement. Mr Varrone’s evidence did not deal directly with
the frequency of Saturday work. His evidence is that weekend
work generally was “up to them”, a reference to both Mr Smith
and Mr Stone. Mr Smith was not asked about the frequency
of Saturday work. For the reasons already given in this mat-
ter, I tend to prefer the evidence of Mr Stone to that of Mr
Varrone and find that Mr Stone worked every Saturday dur-
ing his employment other than one occasion due to a family
bereavement. I find it is more likely than not that Mr Stone
would have worked the Saturdays which occurred between
12 July 1999 and 31 July 1999.

Mr Stone’s evidence is that he worked on five Sundays in
the 9 weeks he was employed by Mr Varrone. Mr Varrone’s
evidence is that there was only one Sunday which he worked.
For the reasons which have been given, I tend to prefer the
evidence of Mr Stone. I therefore find on the balance of prob-
abilities that Mr Stone worked one Sunday in every two and
would have done so between 12 July 1999 and 31 July 1999.

I accept Mr Moss’ calculation that there are 18 workdays
Monday to Saturday, but not including Sundays, between and
including 12 July 1999 to 31 July 1999. For the reasons given,
I find it is more likely than not that Mr Stone would have
worked on all of those days. I also find it is more likely than
not that Mr Stone would have worked one of the two Sundays
between those dates.

The compensation to be paid to Mr Stone is therefore—

(1) 18 days x $100.00 per day = $1800.00; plus

(2) $100.00 for one Sunday;

making a total sum of $1,900.00. Accordingly, an Order now
issues requiring the respondent to forthwith pay Mr Stone the
sum of $1,900.00.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Bradley John Stone

and

Varrone Plastering Pty Ltd.

No. 1192 of 1999.

 16 May 2000.

Order.
WHEREAS the parties have conferred and reached an agree-
ment on the order to issue following the Further Reasons for
Decision which issued on 9 May 2000;

AND HAVING HEARD Mr D. Moss on behalf of the ap-
plicant by way of written submissions and Mr D. Clarke on
behalf of the respondent by way of written submissions, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders—

(1) THAT Varrone Plastering Pty Ltd pay Bradley John
Stone the sum of $1,900.00 in four (4) weekly in-
stalments of $400.00 each plus a final instalment of
$300.00.

(2) THAT the first instalment shall be paid by cheque
dated and delivered to Bradley John Stone on Tues-
day, 16 May 2000.

(3) THAT Bradley John Stone not present that cheque
for payment before Friday, 19 May 2000.

(4) THAT the remainder of the instalments each be paid
by cheque given to Bradley John Stone on 23 and
30 May, 6 and 13 June 2000 respectively.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

Editor’s Note: Reason for Decision published in Vol. 80
WAIG at page 1951.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Warren Tunnicliff

and

Grove Construction Services Pty Ltd.
 No. 384 of 1999.

10 April 2000.
Order.

HAVING HEARD Mr A. Gill (of counsel) on behalf of the
applicant and Mr M. McGeown on behalf of the respondent,
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act, 1979 hereby orders—

THAT the application is hereby dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.
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SECTION 29 (1)(b)—Notation of—
Applicant Respondent Number Commissioner Result

Allen J CBI Constructors Pty Ltd 1826/1999 Wood C Dismissed for want
of prosecution

Allen KM Solahart Industries P/L 267/2000 Kenner C Discontinued
Allen-Trimble J TVW Enterprises Ltd 1690/1999 Scott C Dismissed
Anderson B Elders Limited 1220/1999 Fielding SC Discontinued
Arwidson BSA Abbey Beach Resort Management Ltd 275/2000 Beech C Discontinued
Azzopardi W United Construction Pty Ltd / 1334/1999 Fielding SC Discontinued

United Maintenance Pty Ltd
Bailey BS Australia Post 613/1998 Smith C Discontinued by

leave
Baird KH Crystal Swan Enterprises Pty Ltd 314/2000 Scott C Dismissed
Barkla LT Anovoy Pty Ltd t/a Apex Car Rentals 319/2000 Scott C Order Issued
Baxter B Kailis and France Foods Pty Ltd 351/2000 Scott C Dismissed
Beaumont SG George Weston Foods Pty Ltd t/a Capel Dairy 1611/1999 Beech C Discontinued
Bentsen O Threshold (Rockingham) Incorporated 219/2000 Scott C Dismissed
Biggs TE Autism Association of Western Australia (Inc) 187/2000 Gregor C Discontinued
Bol RJ Kalcon Earthmoving 167/2000 Beech C Discontinued
Bruce NDT TVW Enterprises Ltd 1706/1999 Scott C Dismissed
Bruce Q Bardi Aborigines Association Inc. 1413/1999 Coleman CC Dismissed for want

 of prosecution
Byrne J Cooks Construction Pty Ltd 1856/1999 Wood C Dismissed for want

of prosecution
Cau B Aussie Crates 1619/1999 Wood C Dismissed for want

of prosecution
Chandler PL Bakers Delight Holdings Pty Ltd 281/2000 Gregor C Discontinued
Collins K Australian Stockbroking Limited 1844/1999 Smith C Discontinued by

leave
Cooper JE Alphawest Pty Ltd 259/2000 Kenner C Discontinued
Cousins DJ Port Denny Pty Ltd T/a Caesars Plumbing & Gas 344/2000 Gregor C Order Issued
Craig A Graham and Pat Risebourgh t/a Brigadoon 496/2000 Scott C Withdrawn by

Produce leave
Crehan P Cockburn Cement Ltd 239/2000 Gregor C Discontinued
D’Souza CP Davro Commercial Furniture Pty Ltd 1739/1999 Smith C Discontinued by

leave
Decke LM Fullife Northgate Neighbourhood Chemist 532/2000 Gregor C Withdrawn
Dennis KN Everdell Enterprises Pty Ltd t/a Urgent Freight 1941/1999 Gregor C Discontinued
Dobie HJ Malavoca Pty Ltd 1383/1999 Beech C Discontinued
Dowsett CA Doubleview Bowling Club Inc 121/2000 Smith C Discontinued by

leave
Duke JA Australian Industries Group Pty Ltd 1944/1999 Wood C Dismissed for want

of prosecution
Edwards A Staines Esperance 379/2000 Scott C Dismissed
Embleton S Aaron Lee Pest Control Pty Ltd 309/2000 Wood C Granted
Farmer GA Bardi Ardyaloon Community (Store) 205/2000 Fielding SC Discontinued
Fletcher DK La-Kiss Cleaning Pty Ltd 165/2000 Gregor C Discontinued
Gibbons IG Kontrol-Teq Industrial Pty Ltd 1502/1999 Gregor C Discontinued
Gibson L Community work Skills Inc (Skillshare Karratha) 27/2000 Smith C Discontinued by

leave
Gibson L Community work Skills Inc (Skillshare Karratha) 66/2000 Smith C Discontinued by

leave
Gill R Fremantle Oil Distributors 423/2000 Beech C Withdrawn by

leave
Graham R BBC Hardware Ltd t/a Hardware House 386/2000 Kenner C Discontinued
Greenhalgh JW Buon Amici WA Pty Ltd 1903/1999 Kenner C Granted
Gurney P J & P Metals Pty Ltd 1516/1999 Beech C Discontinued
Hahnel PA Eskra Pty Ltd t/a Halfway House North Bannister 242/2000 Scott C Dismissed
Hall CG Ratten & Slater 455/2000 Scott C Dismissed
Hamersley PJW Austissue Pty Ltd 473/2000 Gregor C Dismissed for want

of prosecution
Harrison AB Berachah Pty Ltd t/a Pizza Hut (Morley) 445/2000 Beech C Discontinued
Hayes J Melvista Pty Ltd (t/as Dalkeith Village 144/2000 Smith C Discontinued by

Newsagency & Post Office) leave
Haythornthwaite Johnson Matthey (Aust) Pty Ltd 1960/1999 Beech C Discontinued

GL
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Applicant Respondent Number Commissioner Result

Hedges J Herdsman Fresh Essentials 209 266 228 ATF 544/2000 Fielding C Discontinued
Herdsman Trust and the Market Trust t/a
Herdsman Fresh Essentials

Heinz RJ Austal Limited CAN 009-250-266 613/2000 Fielding SC Dismissed for want
of jurisdiction
Hendrie AL Recall Total Information a division of Brambles 1876/1999 Smith C Discontinued by

Australia Limited leave
Hendrie MT Recall Total Information Management a division 1876/1999 Smith C Discontinued by

of Brambles Australia Limited leave
Hewer FM Housing Innovations Australia 215/2000 Beech C Withdrawn by

leave
Hickman R Dowding & Mills (Australia) Pty Ltd 170/2000 Kenner C Discontinued
Hon Attorney Prison Officers’ Union 1768/1999 Gregor C Discontinued

General
Hugman A Swan Christian Association Inc 1886/1999 Scott C Withdrawn by

leave
Jackson LJ Anthony Alexander Mott & Linda Mary 341/2000 Scott C Granted

Mott t/a T&L Reo-Fix
Jellyman I LCL Cargo Services Pty Ltd 1538/1999 Scott C Withdrawn by

leave
Johnson GP Warrick Mark Thomas Surgical Pty Ltd 318/2000 Scott C Dismissed
Johnson M Q Multimedium Ltd 326/2000 Fielding SC Discontinued
Jones J Countrywide Home Loans Ltd 1693/1999 Beech C Discontinued
Kent J Westbarrows Mix Pty Ltd 36/2000 Smith C Dismissed
Keogh RD Geraldton Golf Club Inc 355/2000 Scott C Withdrawn by

leave
Kitchin GP Melvista Pty Ltd (t/a Dalkeith Village 145/2000 Smith C Discontinued by

Newagency & Post Office) leave
Leahy G Mobitow 400/2000 Scott C Withdrawn by

leave
Loughlin A Ladang Jalong (Australia) Pty Ltd 100/2000 Smith C Dismissed for want

ACN 084 081 134 t/a Jalong Goat Dairy of prosecution
Maher N Geraldton Regional Aboriginal Medical Service 1593/1999 Scott C Dismissed
Manolas GA Poly Hire (Australia) Pty Ltd 273/2000 Gregor C Discontinued
Masson AL Fitness Express 217/2000 Wood C Dismissed for want
of prosecution
Masten PE Tempo Services Limited 285/2000 Gregor C Discontinued
McCallum IS Ashmy Pty Ltd 374/2000 Fielding SC Discontinued
McQuillan S John Diaz (Manager) Kiam Corp 1785/1999 Coleman CC Dismissed for want
of prosecution
Morales K Ella Bache Skin Fitness Centre 605/2000 Scott C Dismissed
Mugford CS Great Western Aviation Pty Ltd 1585/1999 Fielding SC Discontinued
Murray GE MacMahon Contractors (WA) Pty Ltd 363/2000 Gregor C Discontinued
Nolan EM Brett Martin Australia Pty Ltd 1568/1999 Smith C Discontinued by

leave
O’Leary TJ Cerebral Palsy Association of WA Inc 322/2000 Fielding SC Discontinued
Orr JJ Lord Forrest Nominees Pty Ltd 1544/1999 Beech C Discontinued
Parker LV Wearside Pty Ltd, Barcombe Nominees Pty 1861/1999 Beech C Struck out for

Ltd and Ralph Barry Scriven want of prosecu-
tion

Parker T Wearside Pty Ltd, Barcombe Nominees Pty 1862/1999 Beech C Struck out for
Ltd and Ralph Barry Scriven want of prosecu-

tion
Patch DJ Shatterproof Windscreens Pty Ltd 1644/1999 Smith C Discontinued by

leave
Perkins PT Countrywide Home Loans Ltd 1695/1999 Beech C Discontinued
Pinfold BP Motorcycle Sales and Services 135/2000 Coleman CC Dismissed for want

of prosecution
Postmus B David Faulkner Constructions 1669/1999 Gregor C Discontinued
Richardson M Eastcourt Holdings P/L t/a Westforce Security 90/2000 Fielding C Discontinued
Rodriques G Alf Piano (Valentino’s Unisex Hair Stylist) 1267/1999 Scott C Dismissed
Rosmry Victor Paino, Sealanes (1985) Pty Ltd 376/2000 Fielding SC Discontinued
Sanford C CF and LJ Farr t/a Chris Farr’s Freightline 940/1999 Scott C Dismissed
Sanford G CF and LJ Farr t/a Chris Farr’s Freightline 941/1999 Scott C Dismissed
Settatree GC Consolidated Earthworks 753/2000 Scott C Dismissed
Shipley KD RAC Finance Limited 380/2000 Beech C Discontinued



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.2746

Applicant Respondent Number Commissioner Result

Shook DB The Seedling Factory 318/1999 Fielding SC Discontinued by
leave

Simpson K Westrac Equipment Pty Ltd 1799/1999 Kenner C Discontinued by
leave

Skidmore W Gemstone Holdings Pty Ltd t/a Ockerby Real 595/2000 Gregor C Discontinued
Estate

Sloan G Marblo Products Pty Ltd 1781/1999 Smith C Discontinued by
leave

Smith KJ Countrywide Home Loans Ltd 1696/1999 Beech C Discontinued
Song RGP Fratella Pty Ltd (Melville Motors) 761/1999 Fielding SC Discontinued
Stanton PJ Osborne Plating Pty Ltd 15/2000 Beech C Discontinued
Stapff MA Edith Cowan University 127/2000 Kenner C Discontinued
Stickman LD Defense Shield Pty Ltd 1482/1999 Gregor C Dismissed
Sulman D Waratah Child Care Centre 2073/1998 Kenner C Discontinued
Summers S Shorelands Pastoral Co Pty Ltd 1868/1999 Kenner C Discontinued by

leave
Timms DV Sol Ace (Redeye Holdings Pty Ltd) 557/2000 Fielding C Discontinued
Van Leeuwen AMJ John C Lee Family Trust t/a Pristine Kleen Dry 1905/1999 Scott C Dismissed

Cleaners
Wagner SR Potter Roberts Cook Real Estate 304/2000 Scott C Dismissed
Wastle JJ Kennedy-Taylor (WA) Pty Ltd 276/2000 Smith C Discontinued by

leave
Wee D Skyglow Holdings Pty Ltd t/a Computer Expo 1702/1999 Beech C Discontinued
Weston PM Aboriginal Legal Service Inc 1531/1999 Fielding SC Discontinued
Willcocks P DHT Technologies LTD 1204/1999 Smith C Discontinued by

leave
Wilson RA Haden Engineering Pty Ltd 1387/1999 Beech C Discontinued
Woodworth D Biniris (Aust) Pty Ltd 1092/1999 Wood C Discontinued by

leave
Yarran RC Education Department of WA 237/2000 Scott C Dismissed

CONFERENCES—
Matters arising out of—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Western Australian Government Railways Commission

and

Western Australian Rail, Tram and Bus Industry Union of
Employees, Western Australia Branch.

C 147 of 2000.

COMMISSIONER J H SMITH.

8 June 2000.

Order.
WHEREAS on 7 June 2000 the Applicant applied to the Com-
mission for an urgent conference pursuant to s.44 of the
Industrial Relations Act 1979 (“the Act”);

AND WHEREAS on 8 June 2000 the Commission con-
vened a conference pursuant to s.44 of the Act;

AND WHEREAS the Commission was informed by the
Applicant that—

(a) Members of the Respondent being Kwinana loco-
motive operators commenced strike action by
withdrawing their labour on 31 May 2000 as a re-
sult of a dispute over shunting duties at Merredin
(“the strike action”);

(b) Members of the Respondent being Narngulu loco-
motive operators on 6 June 2000 withdrew their
labour in support of the Kwinana locomotive op-
erators;

(c) The strike action is in breach of Order C 335 of 1999
made by the Chief Commissioner on 16 December
1999;

(d) The strike action has stopped grain movements in
and out of Kwinana which is affecting the State’s
export trade; and

(e) The strike action has severely affected the carriage
of bauxite to Kwinana which will cause Alcoa to
curtail its production and cause Alcoa significant
economic loss;

AND WHEREAS the Applicant advised the Commission
that it intends to appoint a person nominated by the Depart-
ment of Productivity and Labour Relations to investigate the
Respondent’s members’ complaint that locomotive operators
were intimidated and harassed by supervisors employed by
the Applicant at Merredin;

AND WHEREAS the Applicant contends that the Respond-
ent’s members have refused to work in accordance with
shunting arrangements reached over a period of time between
the Applicant and the Respondent’s predecessors referred to
in a letter dated 18 March 1998 from the Applicant to the
General President of The West Australian Locomotive Engine
Driver’s Firemen’s & Cleaners Union and set out in a letter to
Kwinana locomotive operators dated 5 June 2000 from Mr J
W Goodall, the Applicant’s A/General Manager Freight;

AND WHEREAS the Respondent contends that the Appli-
cant is requiring the Kwinana locomotive operators to perform
shunting duties, which are not part of their duties, and are
duties that they are not paid for;

AND WHEREAS the Respondent strongly rejects the Ap-
plicant’s contention that the letters dated 18 March 1998 and
5 June 2000 set out standing shunting arrangements and says
that no such agreements were reached and further contends
that the shunting arrangements set out in its letter dated 6 June
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2000 to the Applicant reflects the status quo, that is, the letter
dated 6 June 2000 set out the shunting arrangements that have
been in place for many years;

AND WHEREAS the Respondent has advised the Com-
mission that it is confident that its members would accept a
return to work—

(a) In accordance with shunting arrangements set out in
the letter to the Respondent dated 6 June 2000 until
Commissioner A R Beech hears and determines the
Respondent’s Application to revoke Order C 335 of
1999 made on 16 December 1999;

(b) If an officer nominated by the Department of Pro-
ductivity and Labour Relations conducts the
investigation of the incident at Merredin; and

(c) The Applicant gives a direction to its supervisors,
Mr Robinski and Mr Facey, at Merredin that they
are not to harass or intimidate locomotive operators;

AND WHEREAS the Applicant contends that the Respond-
ent’s shunting arrangements do not reflect the status quo and
if implemented would require additional employees to be
rostered to work;

AND WHEREAS the Applicant says that it will give a di-
rection to its supervisors at Merredin that they are to act in a
proper manner in giving instructions to locomotive operators;

AND WHEREAS having heard from the parties that enter-
prise bargaining negotiations for a new agreement have broken
down;

AND WHEREAS the Commission having heard the parties
has formed the view that the strike action constitutes a breach
of Clause 8 of Order C 335 of 1999 made on 16 December
1999;

AND WHEREAS the Commission is unable to determine
what is the status quo in respect of shunting arrangements;

AND WHEREAS the Commission having heard the parties
and having regard to the public interest and the interests of
the parties directly involved and to prevent any further dete-
rioration of industrial relations in respect of the matters in
question pursuant to its powers vested in it by s.44 of the Act
hereby orders that—

1. The Respondent and its members ensure that nor-
mal work resumes immediately;

2. The Respondent and its members are to work in ac-
cordance with the shunting arrangements set out in
paragraphs (1), (2) and (3) of the letter from the
Applicant’s A/General Manager Freight to Locomo-
tive Operators Kwinana dated 5 June 2000 until the
Commission hears and determines the status quo in
respect of shunting arrangements;

3. There be liberty to either party to apply on the giv-
ing the other 24 hours notice to vary the terms of
this Order.

(Sgd.) J.H. SMITH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Liquor, Hospitality and Miscellaneous Worker
Union, Western Australian Branch

and

Bowra and O’Dea Pty Ltd.

No. C 111 of 2000.

COMMISSIONER A.R. BEECH.

2 June 2000.

Reasons for Decision.

Preliminary Point—Jurisdiction
On 26 April 2000 the union lodged an application for a con-

ference under section 44 of the Industrial Relations Act, 1979
(the Act) against the respondent claiming that the dismissal of

its member Ms Kerry Williams is harsh, oppressive or unfair.
The respondent raises the preliminary issue that Ms Williams
and the respondent are parties to a registered workplace agree-
ment and by virtue of sections 7A, 7B, 7C and 7D of the Act,
the matter referred by the union in its application is not an
industrial matter for the purposes of the Act and the applica-
tion should be struck out for want of jurisdiction.

The facts of the matter are not in dispute. Ms Williams and
the respondent are parties to a workplace agreement which
was registered by the Commissioner of Workplace Agreements
on 19 May 1999. Section 7C of the Act is as follows—

(1) Where any employer and any employee are parties
to any workplace agreement, a matter that is part of
the relationship between that employer and that
employee —

(a) is not —
(i) an industrial matter; or

(ii) capable of being agreed to be an in-
dustrial matter,

for the purpose of the definition of “industrial
matter” in section 7(1);

(b) is not capable of being determined under sec-
tion 24(1) to be an industrial matter; and

(c) cannot be referred to the Commission under
section 80ZE.

(2) Subsections (3) and (4) of section 34 do not apply
to a determination that is made contrary to subsec-
tion (1)(b) or to any proceeding based on that
determination, and in the determination of any ap-
plication for a prerogative writ or declaratory
judgment no regard shall be had to the existence of
any right of appeal under this Act.

(3) Subsection (1) also applies where —
(a) a workplace agreement has expired; and
(b) an arrangement is in force between the par-

ties to that agreement of the kind referred to
in section 19(4)(b) of the Workplace Agree-
ments Act 1993,

except to the extent that the employer and any employee agree
that any matter is to be treated as an industrial matter between
them.

The union and the respondent regard the workplace agree-
ment as having expired and for the purposes of this matter, I
have treated it as having expired without necessarily deciding
that it has indeed expired. By s.7C(3) therefore the matter
referred to the Commission will not be an industrial matter
unless an arrangement is in force between the parties to that
agreement of the kind referred to in section 19(4)(b) of the
Workplace Agreements Act 1993.

A copy of the workplace agreement has been provided to
the Commission. The Commission is only able to decide
whether it has jurisdiction if it has recourse to the terms of the
workplace agreement and this raises the issue of whether the
Commission can have recourse to the terms of a workplace
agreement. By s.26A of the Act, in the exercise of its jurisdic-
tion the Commission shall not receive in evidence or inform
itself of any workplace agreement or any provision of a
workplace agreement. However, at this point the Commission
is not exercising the jurisdiction conferred on it by s.23 to
enquire into and deal with any industrial matter. Rather, it is
determining whether it has an industrial matter before it. By
s.24 of the Act the Commission has jurisdiction to determine
in any proceedings before it whether any matter to which those
proceedings relate is an industrial matter. Section 24 is made
subject to s.7C so that a matter that is part of the relationship
between the parties to a workplace agreement is not capable
of being determined under s.24(1) to be an industrial matter.
Given that the workplace agreement has expired, the issue to
be determined is whether the matter referred to the Commis-
sion is part of the relationship between the parties to a
workplace agreement. That is, for the purposes of these pro-
ceedings, the Commission has jurisdiction to determine
whether an arrangement is in force between the parties to the
workplace agreement of the kind referred to in section 19(4)(b)
of the Workplace Agreements Act 1993. If there is an arrange-
ment in force, then no part of the relationship between Ms



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.2748

Williams and the respondent is capable of being determined
under s.24(1) to be an industrial matter. Section 26A does not
apply to proceedings under s.24 and the Commission is able
to have recourse to the workplace agreement for this limited
purpose. I note that neither party before me referred to this
issue and certainly did not argue contrary to this conclusion.

The workplace agreement defined the employment period
of Ms Williams as being 12 months from 15 March 1999.
Both the union and the respondent accept that the date the
workplace agreement expired was 16 March 2000. Ms
Williams’ employment did not end on 16 March 2000. Ms
Williams remained in employment after that date and indeed,
at the time of the hearing of this preliminary point on 17 May
2000, is still employed. Her employment is not to cease until,
apparently, 30 June 2000.

Section 19(4) of the Workplace Agreements Act 1993 is as
follows—

(4) On the expiry of a workplace agreement this Act no
longer applies to any contract of employment that it
governed and that contract then becomes subject to
relevant award provisions (if any) unless it becomes
subject to—

(a) another workplace agreement; or
(b) some other arrangement between the parties

provided for in the expired workplace agree-
ment.

The union states that that the contract of employment did
not become subject to some other arrangement between the
parties on the expiry of the workplace agreement and there-
fore the workplace agreement no longer is in force and the
Commission has jurisdiction to deal with the application. The
respondent submits that subclause 5.2 of the workplace agree-
ment does provide for some other arrangement between the
parties as provided for in s.19(4)(b) and therefore the
workplace agreement does apply and the Commission does
not have jurisdiction to deal with the application.

Clause 5 of the workplace agreement is as follows—
5. REVIEW OR RENEWAL OF EMPLOYMENT

AGREEMENT
5.1 Subject to the provisions of the clauses con-

tained in this Employment Agreement the
Employer and the Employee may confer be-
fore the expiration of this Employment
Agreement with a view to reaching agreement
as to whether the Employee shall be re-ap-
pointed for a further period and, if so, on what
terms.

5.2 If the Employer and Employee are unable to
confer before the expiration of the term of this
Employment Agreement then the terms and
conditions of this Agreement shall continue
in force until such time as the Employer and
Employee reach agreement on whether the
Employee is to be re-appointed.

Conclusion
The issue is whether the contract of employment between

Ms Williams and the respondent became subject to some other
arrangement between them provided for in the expired
workplace agreement. That is because if the contract of em-
ployment between Ms Williams and the respondent became
subject to some other arrangement between them provided
for in the expired workplace agreement then on the expiry of
that workplace agreement the Workplace Agreements Act 1993
continued to apply to the contract of employment. If it contin-
ued to apply then the matter referred to the Commission is not
an industrial matter.

Subclause 5.2 of the workplace agreement continues the
terms and conditions of the workplace agreement until such
time as Ms Williams and the respondent reach an agreement
on whether she is to be “re-appointed” if they are unable to
confer before the workplace agreement expires. That is the
“arrangement” that has been provided for in their agreement.
But has that arrangement come into force? The answer to that
question turns on whether the parties were “unable to confer”
before the expiration of the term of the agreement. Both the
union and the respondent presented their respective, and dif-
fering, views of what the word “unable” means in this context.

In determining the meaning of subclause 5.2 it is appropriate
to apply the usual canons of interpretation (Norwest Beef In-
dustries Ltd and anor v AMIEU (WA Branch) (1984) 64 WAIG
2124). The Commission will give the words their plain and
ordinary meaning, taking into account the document as a
whole.

The word “unable” is defined in The Maquarie Dictionary
to mean—

“not able (to do something); lacking ability or power (to
do something);”

The word “able” is defined to mean—
“1. having sufficient power, strength or qualifications;

qualified.”
Some further assistance regarding the meaning of the word

“unable” might be gained from considering those words in
the negative, i.e. “not having sufficient power, strength or
qualifications; not qualified.” The Union may therefore be
correct in its submission that the word “unable” has a mean-
ing involving an inability due to some intervening factor such
as illness on the part of one of the parties, or the absence from
the State of one of the parties, such that they are unable to
confer. It is certainly arguable that if the parties had intended
that if they merely failed to confer then the terms and condi-
tions of the workplace agreement would continue until such
time as Ms Williams and the respondent reach an agreement
on whether she is to be “re-appointed” then it would have
been simple for them to have said so. Their agreement does
not say so. In this regard I note that the workplace agreement
has been professionally prepared. Therefore there is some-
what less scope to excuse or read down particular words or
phrases as is available in, for example, union rules which have
been drafted by the employer or union official: HSOA v Min-
ister for Health (1981) 61 WAIG 616 per Brinsden J at 618.

I note also that the provision of subclause 13.7.2 of the
workplace agreement to “read down” any provision of the
workplace agreement which is “inconsistent, void, voidable,
unenforceable or illegal” refers, in the context of subclause
13.7.1, to any provision which is inconsistent, void, voidable,
unenforceable or illegal by the Workplace Agreements Act 1993
and all other applicable laws and any federal award governing
the employee’s employment.  The provision of subclause
13.7.2 is therefore not of relevance to the issue now before
the Commission in relation to subclause 5.2.

Subclause 5.2 is also to be read in the context of 5.1. By
subclause 5.1 the parties may confer before the expiration of
the term of the workplace agreement with a view to reaching
agreement as to whether the employee shall be re-appointed
for a further period. The employment period is defined as one
year and in subclause 3.1 the respondent agreed to employ
Ms Williams, and Ms Williams agreed to work for the re-
spondent, for that employment period. The workplace
agreement does not say what is to happen to the contract of
employment at the end of the employment period. By the fact
that Ms Williams’ employment has continued past the end of
the employment period, neither Ms Williams nor the respond-
ent regarded the contract of employment coming to an end
automatically by reason of the employment period ending. It
states the obvious to say that the workplace agreement is not
the same thing as the contract of employment. They are quite
separate and although the workplace agreement may come
into effect at the same time as a contract of employment, a
contract of employment may exist without a workplace agree-
ment. More relevantly, perhaps, a contract of employment may
continue to exist after a workplace agreement to which it re-
lates expires. That is what has happened in this case.

Thus, subclause 5.1 provides that the parties may confer
before the expiration of the employment period with a view
to reaching agreement as to whether Ms Williams shall be re-
appointed for a further period. However, the use of the word
“may” signifies that the parties may, or may not, confer be-
fore the expiration of the employment period. The power to
confer may be exercised or not, at discretion. The workplace
agreement is silent regarding what is to happen if the parties
are able to but do not, whether deliberately or through inad-
vertence, confer before the expiration of the employment
period. It is only if the parties are unable to confer that the
workplace agreement makes provision for some other arrange-
ment between the parties on its expiry. In that context, the



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 274980 W.A.I.G.

word “unable” is seen to have the plain and ordinary meaning
given by the Maquarie Dictionary. That is, if the parties were
actually not able to confer before the expiration of the em-
ployment period with a view to reaching agreement as to
whether Ms Williams shall be re-appointed for a further pe-
riod then the terms and conditions of the workplace agreement
would continue until such time as they reach an agreement on
whether she is to be “re-appointed”.

Given that the respondent and Ms Williams agreed, as re-
flected in their in the workplace agreement (which embodies
their entire understanding and the whole of their contract: see
subclause 13.5), that she would be employed in accordance
with it for the employment period of one year, and made no
provision for the contract of employment to end when the
employment period expired, then the terms and conditions of
the workplace agreement would only continue if they had in-
tended to confer before the expiration of the employment
period with a view to reaching agreement as to whether Ms
Williams shall be re-appointed for a further period but were
unable, in the sense that one or other of them was actually not
able to confer before the expiration of the employment pe-
riod. On the evidence, that was not the case. Accordingly,
subclause 5.2 has not come into effect. The contract of em-
ployment between Ms Williams and the respondent at the time
this application was made to the Commission did not become
subject to some other arrangement between them provided
for in the expired workplace agreement. It follows that the
matter referred is an industrial matter and the Commission
has the jurisdiction to enquire into and deal with it.

The preliminary point is decided accordingly. The applica-
tion remains adjourned pending a request from either party
for it to be re-listed.

Appearances:Mr D. Kelly on behalf of the applicant.
Mr E. Gregoriadis (of counsel) on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Australian Liquor, Hospitality and Miscellaneous Worker
Union, Western Australian Branch

and

Bowra and O’Dea Pty Ltd.

No. C 111 of 2000.

7 June 2000.

Order.
HAVING heard Mr D. Kelly on behalf of the applicant and

Mr E. Gregoriadis (of counsel) on behalf of the respondent,
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act, 1979, hereby—

(A) DECLARES THAT the matter referred to the Com-
mission is an industrial matter and the Commission
has jurisdiction to enquire into and deal with it.

(B) ORDERS THAT the application be adjourned sine
die to be re-listed at the request of either party.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

CONFERENCES—
Matters referred—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of Workers,

Western Australian Branch

and

Goldfields Contractors Pty Ltd.

No. CR 211 of 1999.

COMMISSIONER S J KENNER.

9 June 2000.

Reasons for Decision.
THE COMMISSIONER: This is a matter referred for hearing
and determination pursuant to s 44 of the Industrial Relations
Act 1979 (“the Act”). The applicant union claims that its mem-
ber, Mr Bruce Ward, was unfairly dismissed by Goldfields
Contractors Pty Ltd (“the respondent”) when his employment
was terminated on the grounds of redundancy on 4 June 1999.

The applicant seeks an order of compensation from the
Commission.

The applicant and respondent prepared an agreed statement
of facts as follows—

“1. Bruce Ward (Ward) was employed by Goldfields Con-
tractors Pty Ltd (Goldfields) on 3 February 1998.

2. Ward was employed in the position of Plant Me-
chanic.

3. On or around 4 June 1999 at a tool box meeting all
staff were informed that 5 major contracts were com-
ing to an end and there was no expectation of further
work and the company was considering making a
number to staff redundant.

4. On 8 June 1999 Ward was informed that he was one
of the staff to be made redundant and he was termi-
nated on that day.

5. On termination Ward received the following—

6 weeks redundancy pay $580.26
Annual leave accrued $3,481.56
Hours owed $806.26
TOTAL $125.21

$4,993.29”

Additionally, the parties agreed that for the purposes of Mr
Ward’s employment, the terms of the Metal Trades (General)
Award No 13 of 1965 (“the Award”) had application. Further-
more, it also was not in contention in this case that the
redundancy was bona-fide.

The Facts
The facts of this matter can be relatively shortly stated. Mr

Ward testified that he was employed by the respondent as a
plant mechanic for approximately 16 months until he was dis-
missed on the grounds of redundancy on 8 June 1999. He said
that the reason for his dismissal was that there was not enough
work to keep him on and that the possibility of some redun-
dancies occurring was raised by the respondent at a toolbox
meeting with employees on or about 4 June 1999. In relation
to this meeting, Mr Ward said that the respondent notified
employees that contracts were winding down and work was
falling off and it was said that there may have to be some
redundancies as a result.

It was Mr Ward’s evidence that despite this, he still worked
reasonably long hours, including working overtime. Addition-
ally, at some point indeterminate on the evidence, it appeared
that Mr Ward’s toolbox was stolen, which was kept in the
respondent’s workshop. I pause to note that there was consid-
erable evidence led and submissions about this matter,
however, it did not on the evidence, form part of the respond-
ent’s consideration in selecting Mr Ward for redundancy and
I say no further about it for the purposes of determining this
matter.
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Mr Ward testified that following the toolbox meeting on 4
June 1999, the next he heard of possible redundancies was
when, at the end of his working day on 8 June, Mr Nuttal, the
workshop foreman, requested that he attend the office. Mr
Ward testified that at this meeting Mr Nuttal informed him
that he had been selected for redundancy and that he was to
be terminated forthwith. It was his evidence that there was no
other form of consultation with him as to the possibility of
redundancies and in particular, that he had been selected by
the respondent to be made redundant and his employment ter-
minated.

During his evidence, Mr Ward denied that he had received
any warnings as to his work performance. He said that he was
aware that another employee, who was also a fitter, a Mr
Corbay, received a warning because Mr Corbay had told him
about it. Furthermore, Mr Ward said that it was his impres-
sion that Mr Corbay did not appear to be confident on the job
and always sought advice as to the performance of his duties
from others. It appeared from this evidence, that Mr Ward
was suggesting that Mr Corbay should have been made re-
dundant and not him. There was no other evidence led by the
applicant as to this issue.

For the respondent, evidence was adduced from Mr Nuttal,
the Workshop Foreman and Mr Mellor, the respondent’s Plant
Manager.

Mr Nuttal said that he had been a plant mechanic and lat-
terly, Workshop Foreman for the respondent. In or about June
1999, Mr Mellor advised him that because a number of the
respondent’s contracts were winding down, there may be a
need to cut back on staff. He testified that at a toolbox meet-
ing on 4 June 1999, prior to the termination of Mr Ward’s
employment, he told the workshop employees, including Mr
Ward, about the imminent completion of major contracts. Mr
Nuttal testified that a major contract had just finished and there
were four others that were coming to an end. He said that
because of this he told those at the meeting that the respond-
ent may need to make some employees redundant. The decision
as to who was to be made redundant had not been made at this
time.

Whilst not being specific at the meeting, Mr Nuttal referred
to the possibility of alternative employment with the respond-
ent in the eastern states, for those who may be made redundant.

The following day, on 5 June 1999, a meeting took place
between himself, Mr Mellor and “Shane” another supervisor,
to determine who was to be selected for redundancy. He said
that criteria that were discussed in the meeting to select em-
ployees included productivity, reliability and flexibility. Those
to be made redundant were selected from a list of all the wages
employees. It was Mr Nuttal’s evidence that an employee’s
productivity involved an assessment made by him as the em-
ployee’s direct supervisor.

It was as a result of this meeting on 5 June 1999 that a defi-
nite decision was made as to which employees were to be
made redundant. Mr Ward was determined to be one of them.
Mr Nuttal conceded that at no stage after this, was there any
further consultation with Mr Ward as to alternates to redun-
dancy, or means to avert or minimise any adverse affects that
may have been caused by the redundancy. I pause to note that
intervening between the toolbox meeting and Mr Ward’s dis-
missal was a weekend and a public holiday on the following
Monday.

Mr Nuttal gave evidence that he had occasion to counsel Mr
Ward during the course of his employment, about his produc-
tivity. It was his evidence that on one occasion, approximately
eight weeks prior to the redundancies, Mr Nuttal told Mr Ward
that he may need to consider other employment if this aspect
of his performance did not improve. Mr Nuttal also said in
evidence that Mr Corbay had been given warnings as well.

On 8 June 1999 Mr Nuttal met with Mr Ward. He told Mr
Ward that the respondent had selected him for redundancy,
along with others, and told him the reasons for his selection,
including his relative productivity performance that had been
raised with him in the past. It was Mr Nuttal’s evidence that
this meeting took approximately five to ten minutes and he
did not raise the possibility of eastern states work with him.

Mr Mellor said that by June 1999 a number of contracts
were winding down and there was to be a review of employee
numbers. Additionally, a number of earthmoving machines

had been sent from Western Australia to the eastern states,
that reduced the need for machinery maintenance. He testi-
fied that after discussing the matter with the respondent’s
owner, it was determined that there needed to be a reduction
in manning levels. He gave evidence consistent with that of
Mr Nuttal, as to the meeting that took place on 5 June 1999
where employees to be made redundant were selected from a
list of all employees. Mr Mellor said that the respondent had
regard to an employee’s overall work performance in making
its decision. Notably, he said that Mr Corbay was also “in
contention” for redundancy, had it not been for a trades as-
sistant who left the respondent’s employment at about this
time.

Additionally, it was Mr Mellor’s evidence that approximately
one month prior to the redundancies, there was a significant
reduction in working hours in the workshop for approximately
70% of employees. Mr Mellor also mentioned that there was
the possibility of work with the respondent at its eastern states
operations, but employees would need to make their own ar-
rangements to relocate and service would not be deemed
continuous with the respondent for benefit purposes.

Since Mr Ward’s redundancy, Mr Mellor testified that the
respondent had lost approximately 13 employees and had not
employed any heavy-duty plant mechanics until approximately
four weeks prior to these proceedings. He said other employ-
ees who had left voluntarily were not replaced.

I turn to my findings in this matter. As noted above, it is not
in contention that the respondent had a need to effect redun-
dancies because of over manning, as a consequence of the
conclusion of a number of significant contracts. Because of
this, the relevant employees were notified at a toolbox meet-
ing on 4 June 1999 of the prospect of redundancies. A definite
decision as to who was to be selected for redundancy was not
made until 5 June 1999. The process for the selection of em-
ployees to be made redundant involved criteria such as
productivity, reliability and flexibility. Judgements were made
as to those matters by the supervisors in the workshop. I find
accordingly.

It is clear, and I find, that between the definite decision as to
who was to be selected for redundancy and Mr Ward’s dis-
missal on 8 June 1999, there was no further consultation with
Mr Ward as to his impending redundancy. I find also that Mr
Ward was warned in relation to his productivity performance
by the workshop foreman, Mr Nuttal on a couple of occa-
sions. In this respect I prefer the evidence of Mr Nuttal to that
of Mr Ward on this issue. I also find that Mr Corbay was
warned by the respondent during his employment, but rea-
sons for this were indeterminate on the evidence. There was
no other evidence before the Commission as to others who
should have been selected for redundancy in preference to Mr
Ward, apart from the references to Mr Corbay that I have al-
ready made.

Principles
The relevant principles in relation to an unfair dismissal claim

arising from a situation of redundancy such as this are well
established. It is incumbent on an applicant to establish on
balance, if challenging their selection for redundancy, that
another employee apart from the applicant, should have been
made redundant: AMWSU and Another v Australian Ship
Building Industries (WA) Pty Ltd (1987) 67 WAIG 733;
Gromark Packaging v FMWU (1992) 46 IR 98. However, this
is not an exclusive or sole criterion, as considerations as to
any unfairness in the process used in effecting a redundancy,
can also be taken into account: MEWU v Newcrest Mining
Ltd (1993) 73 WAIG 969; FPFAIU v Jason Industries Ltd
(1994) 74 WAIG 32. That is, it is open to the Commission to
consider all of the circumstances surrounding the termination
of the employment, having regard to s 26 of the Act.

Conclusions
In applying “comparative test” in Australian Shipbuilding

Industries, I am not satisfied on the evidence, that it has been
established on balance that an employee other than Mr Ward
should have been selected for redundancy in preference to
him. Whilst there was some evidence before me as to the cir-
cumstances of another employee, Mr Corbay, that evidence
has not established why a determination should have been
made by the respondent in Mr Ward’s favour. Mr Mellor’s
evidence, which I accept, was that Mr Corbay was also a
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possibility for redundancy had it not been for the resignation
of another employee. However, the applicant has not estab-
lished as to why, objectively viewed, Mr Ward’s selection
instead of Mr Corbay, was erroneous or unfair, in a compara-
tive sense.

However, this conclusion is not the end of the matter. There
was no consultation with Mr Ward once a definite decision
had been made by the respondent to make him redundant, as
required by clause 32A – Redundancy, of the Award. Addi-
tionally, there was no compliance by the respondent with the
terms of Part 5 of the Minimum Conditions of Employment
Act 1993, to the extent that these provisions are implied into
the Award and not otherwise satisfied by the operation of clause
32A of the Award. The respondent had a lawful obligation to
discuss with the affected employees, the matters set out in
these instruments.

These obligations to discuss carry with them more than just
an obligation to advise of a decision, which occurred in this
case. The purposes of these obligations are to enable adequate
warning of impending redundancies to be given; to enable
employees and relevant unions to receive relevant informa-
tion as to the impending redundancies and to have some input
into the selection process; to enable alternatives to redundan-
cies (if any) to be at least considered; and to consider means
that may mitigate against the adverse effects of redundancy.
These steps should be regarded as a natural incident of a har-
monious working relationship and obviously go to the issue
of treating employees with dignity and respect.

Apart from the general announcement at the toolbox meet-
ing on 4 June 1999 in this case, none of these obligations
were satisfied. To this extent, I consider that the process ef-
fecting Mr Ward’s dismissal was unfair. For these reasons I
consider Mr Ward’s dismissal to have been harsh, oppressive
and unfair. In this case, there was both an award and statutory
obligation to consult with the affected employee as a part of
the redundancy process: Newcrest (supra) per Rowland AP at
317.

I now turn to consider the appropriate relief. The applicant
has claimed compensation for loss on behalf of Mr Ward and
seeks a payment representing some nineteen weeks of income
representing the period of unemployment suffered by Mr Ward
following his redundancy. Given this claim for relief, and in
any event given that it was not established on the evidence
that another employee should have been made redundant in
preference to Mr Ward and the evidence as to the position of
the respondent, I am satisfied that reinstatement would be
impracticable. The issue of compensation for loss therefore
arises. It was not in dispute that on being made redundant, Mr
Ward was paid redundancy pay in the sum of $3,481.56, rep-
resenting six weeks wages. Pursuant to clause
32A—Redundancy of the Award, Mr Ward was entitled, for
his length of service, to four weeks severance pay. He was
therefore paid an additional two weeks severance pay on ter-
mination of his employment.

In relation to the matter of loss in a redundancy case, Mr
Jensen referred to the decision of the Full Bench of this Com-
mission in Rogers v Leighton Contractors Pty Ltd (1999) 79
WAIG 3551 in particular at 3555. It was submitted that in
reliance upon this decision, the relevant consideration in de-
termining loss for the purposes of an unfair dismissal, arising
from a redundancy, is a fair and reasonable redundancy pay-
ment. I make the following observations in relation to this
submission. Firstly, the decision in Leighton’s  is distinguish-
able from the present circumstances in that the issue on appeal
in that case, was the fairness of the dismissal by reason of an
inadequate redundancy payment. On the authorities, the inad-
equacy of a redundancy payment may well be, having regard
to all of the circumstances, a matter of unfairness remediable
by way of an order from the Commission. However, it is not
always the case that the only remedy available in a redun-
dancy circumstance is compensation for loss of a fair and
reasonable redundancy payment.

Clearly, loss in terms of ongoing salary and remuneration
could well be a relevant consideration, in circumstances where
it is established that a dismissal is unfair because the dismissed
employee should not have been made redundant and was en-
titled to ongoing employment as a consequence. In such a
case, it would be open to the Commission to make findings as

to loss based upon wages, salary or other remuneration that
would have been earned but for the premature redundancy.
Additionally, it could be the case that circumstances justify
an order for reinstatement or re-employment, although per-
haps not often so.

In the circumstances of the present application, as I have
found that it has not been established that Mr Ward was enti-
tled to remain in employment, put another way, that the
respondent made a decision unfair to Mr Ward to make him
redundant, I am not persuaded it is open to me to make an
award by way of compensation for loss of income in the terms
as claimed. The question then becomes what was Mr Ward
paid on the termination of his employment? As I have noted,
it was common ground that the Award regulated Mr Ward’s
employment. On redundancy, the respondent paid to Mr Ward
a redundancy payment in excess of that prescribed by the
Award. Having regard to Mr Ward’s relatively short period of
service with the respondent and in the absence of it being
established on balance that Mr Ward should have been given
ongoing employment or alternatively, that the redundancy
payment afforded to him was in some way unfair or inad-
equate, I am not persuaded on balance that Mr Ward has
suffered any loss that is compensable by way of an order of
the Commission. Furthermore, there was no submission that
an order for compensation for injury should be made.

In the circumstances of this case, it is appropriate to declare
that Mr Ward was harshly, oppressively and unfairly dismissed
by the respondent and I so order.

APPEARANCES: Mr M Golesworthy appeared on behalf
of the applicant.

Mr M Jensen as agent appeared on behalf of the respond-
ent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of Workers,

Western Australian Branch

and

Goldfields Contractors Pty Ltd.

No. CR 211 of 1999.

COMMISSIONER S J KENNER.

9 June 2000.

Order.
HAVING heard Mr M Golesworthy on behalf of the applicant
and Mr M Jensen as agent on behalf of the respondent the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby—

DECLARES that the applicant was harshly, oppres-
sively and unfairly dismissed from his employment by
the respondent on or about 8 June 1999.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and

The Director, Metropolitan and Health Service Board—
Perth Dental Hospital & Community Dental Services.

No. PSA CR 48 of 1999.

12 May 2000.

Reasons for Decision.

SENIOR COMMISSIONER: The Applicant has amongst its
members a Mrs Haines. She is employed by the Respondent
as a Dental Therapist and has been so employed for approxi-
mately the last nine years. Since 1997 she has worked almost
exclusively in a mobile clinic operated from a caravan by the
Respondent. Late in November 1998, she experienced severe
pain in her neck which left her exhausted and suffering some
weakness in her arms. As a consequence, she was unable to
perform her normal duties and was absent from work either
on sick leave, annual leave or long service leave at least until
early August 1999. She attributed her indisposition to work-
ing in confined spaces in a caravan, which, she says, required
her from time to time to adopt an unusual posture. As a conse-
quence, late in 1998 she lodged a Workers’ Compensation
Claim which was ultimately dismissed on 9 March this year.
Mrs Haines says that she was always anxious to get back to
work but wanted to protect her health by doing so in a way
which allowed for a gradual reintroduction to the work place.
To this end, in July 1999, she consulted CRS Australia a reha-
bilitation service. She was advised, with the endorsement of
her doctor, that she should commence work gradually work-
ing 2-3 hours a day, every second day. The Respondent was
not in favour of this arrangement because it was concerned
that Mrs Haines was not entirely fit to work. The Respond-
ent’s attitude appears to have been that she was engaged as a
full time employee and unless and until she was fit to work on
that basis, it was not prepared to take her back into the work
force. However, the Respondent appears to have been con-
cerned that there was conflicting medical opinion regarding
her state of health. Indeed, for the six months preceding 18
September Mrs Haines’ doctor certified that she was unfit for
work. In any event, Mrs Haines embarked on the trial sug-
gested by CRS Australia between early August until 21
September 1999 on a voluntary basis. At the end of that trial
the Respondent expressed its concern that work undertaken
by Mrs Haines during the trial “in the area of dental therapy
does not indicate your fitness for full duties”. The Respond-
ent was concerned that during the period of the trial Mrs Haines
had “not been able to achieve the full range of duties of a
dental therapist” and that she had also indicated to her super-
visors “difficulty when carrying out some procedures”. In
addition, the Respondent was concerned that Mrs Haines had
“only been able to treat 1 to 2 patients per session (9am to 12
noon) when you would normally be expected to treat 6 to 7
patients”. In short, the Respondent was not convinced that
Mrs Haines had made any progress towards improving her
fitness to work as a Dental Therapist. As a consequence, it
was not prepared to continue with the trial until its concerns
had been satisfactorily explained by Mrs Haines’ General
Medical Practitioner and CRS Australia.

In October 1999, Mrs Haines consulted an occupational
physician apparently at the instigation of the Respondent’s
insurers. He found that Mrs Haines “has a chronic pain condi-
tion affecting her neck” apart from that there was nothing
pathologically wrong with her and her affliction was not work
related. Instead, he concluded that “there is good reason to
accept that external stressors have a role to play in the genesis
of her neck pain”. At about the same time her Doctor sug-
gested that she was “fit to return on 5 half days basis initially”,
with a gradual return to full time work. Much the same opin-
ion was expressed by the rheumatologist she then consulted.

Early in November 1999 a meeting was held between rep-
resentatives of the Respondent, the Applicant and Mrs Haines
to discuss her return to work. Mrs Haines took the view that
she would not return other than on a gradual basis because

she did not want to re-injure herself. She did not wish to work
full time until she was satisfied that she was physically able to
do so. On the other hand the Respondent continued to take
the stance that, so long as Mrs Haines’ doctor continued to
certify that she was only fit for part time and not full time
duties, it was not willing to permit her to return to the work
force. In particular, it was concerned that in the last report
Mrs Haines’ doctor suggested that she was only fit for five
half days work a week. Subsequently CRS Australia prepared
a programme for Mrs Haines’ gradual return to work. Mrs
Haines did not in fact take part in this work programme or
otherwise return to work, seemingly because of the Respond-
ent’s attitude to the programme which she regarded as being
an attitude unsympathetic to her cause. She did not present
for full time work until 23 March this year. By that time her
claim for workers compensation had been formally dismissed.
She says she presented for full time work on that occasion
because she had no other option financially. Before starting
work she was required by the Respondent to consult again
with the occupational physician. He concluded that she was
fit to work full time normal duties as a Dental Therapist.
Moreover, his assessment was that because “Mrs Haines is
very fit already and has not really suffered from a medical
disease as such I do not believe that it is necessary in this
context to engage in a protracted graduated return to work
programme”. At the same time the Respondent sought the
opinion of Mrs Haines’ doctor who confirmed that it was ap-
propriate for her “to return to her full range of duties as a
Dental Therapist on a full time basis”. It is common ground
that, after a brief gradual reintroduction to the work place, she
is now undertaking full time clinical duties at the Mt. Henry
Dental Therapy Clinic.

The Applicant seeks on behalf of Mrs Haines, payment for
the remuneration she should have earnt had she been allowed
to work on a part time basis from 18 September until 15 Oc-
tober last and thereafter on a full time basis until 5 April this
year when she returned to work. It argues that Mrs Haines
made every effort to return to work by presenting the Respond-
ent with professionally created rehabilitation programmes but
these were rejected unreasonably by the Respondent. Any
doubt the Respondent might have had as to Mrs Haines’ ca-
pacity to return to work was put to rest by the report of the
occupational physician dated 15 October last. The Applicant
argues that, although the medical assessment of Mrs Haines’
doctor made at much the same time was more cautious, it was
not inconsistent with that of the occupational physician but
simply suggested that she be gradually reintroduced into the
work place. On the other hand, the Respondent argues that
Mrs Haines was employed in a full time, not in a half or part
time, capacity and at no time did she present for work on a
full time basis until after her Workers’ Compensation claim
had been dismissed in March last. Furthermore, until that time
Mrs Haines presented medical certificates which suggested
that she was not fully fit for work. Limitations were imposed
either on the duties she could perform, the location at which
she could work or the times during which she could work. In
the circumstances, the Respondent should not be obliged to
pay the Applicant for work she has not performed.

As the events have transpired the answer to the claim by the
Applicant is, in my opinion, relatively simple. Taking a strictly
legal view of the matter, the Applicant’s claim must fail. Even
if, as the Applicant claims, the Respondent wrongly denied
Mrs Haines the opportunity to work and thus to earn her sal-
ary, on the authority of Automatic Fire Sprinklers v. Watson
(1946) 72 CLR 435 she is not entitled to payment of a salary
as such, because she has done nothing to earn it. (See too:
“Mackin, McCarry and Sappideen’s The Law of Employment”
(4th ed) at page 109). However, I take the Applicant’s case to
be one which relies on the Commission’s broad jurisdiction
to deal with an industrial matter, having regard for industrial
equity rather than to the strict legal entitlements. Even on that
basis I consider that the claim leads to the same answer.

From and after the end of the voluntary trial Mrs Haines
appears not to have definitely presented for work on any ba-
sis. Certainly I am not satisfied on the material submitted in
these proceedings that she presented for work to perform the
work which she was employed to undertake. Instead, she ap-
pears, rightly or wrongly, to have taken the view that she was
only ready and willing to perform her job to a limited degree
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and if the Respondent would not accept that, as it did not,
then she would not present for work at all. She did not offer
any other explanation during the course of these proceedings
for not presenting for work, even on a restricted basis, follow-
ing the creation of the new graduated plan. The attitude adopted
by Mrs Haines is understandable but it does not follow that
the Respondent should be held to account for her misfortune
in the absence of her disability being work related. In my as-
sessment the Respondent’s attitude to Mrs Haines’ predicament
was not unreasonable. The period for which payment is now
sought was preceded by a trial, albeit on an unpaid basis, pro-
posed by Mrs Haines and her advisors, principally CRS
Australia. The only indication before the Commission is that
the trial was not entirely satisfactory. As previously mentioned,
Mrs Haines could not perform the full range of her tasks and
moreover could not work as efficiently as expected even dur-
ing the shortened periods she did work. The material before
the Commission also indicates that despite the trial extending
over a period of approximately two months, there was no im-
provement in Mrs Haines’ readiness for work. Although by
15 October last the Respondent had information from an oc-
cupational physician that Mrs Haines was fit for work, Mrs
Haines does not appear to have presented for work on that
basis or at all. Instead, she appears to have relied on the report
of her own doctor and that of the rheumatologist that she was
fit to work only five half days per week. I do not accept the
argument advanced by the agent for the Applicant that this
assessment of Mrs Haines’ fitness for work was consistent
with that of the occupational physician. Mrs Haines was em-
ployed to work five full days a week and if she had the capacity
to work only five half days per week, she was clearly not fit
for work in the normal accepted sense. Furthermore, the gradu-
ated work programme, prepared by CRS Australia for Mrs
Haines on this basis, was accompanied by a certificate from
Mrs Haines’ doctor suggesting that though she was fit to un-
dergo that programme she “needs to be in a clinic closer to
home as the driving will aggravate her problem”. The decided
authorities made it quite clear that unless and until an em-
ployee is able to perform all duties for which the person is
employed for the full period those duties are required, the
employer is not obliged to accept anything less. (See: Miles v.
Wakefield Metropolitan District Council [1987] AC 539 and
see too: Ansett Transport Industries (Operations) Pty Ltd v.
the Australian Federation of Air Pilots (1989) 95 ALR 211). I
find it difficult to comprehend how it can be said to be just
and equitable that the Respondent should be held responsible
to pay Mrs Haines for full time work when she was not present
at work or indeed wanted to work full time. The position may
well have been different had Mrs Haines presented for part
time work and established that the Respondent could accom-
modate work of that nature without undue disruption to its
operations. Instead, it appears Mrs Haines placed faith in her
Workers Compensation claim and decided to await the out-
come of the proceedings relating to her claim. It is perhaps
unfortunate that she was not successful in that claim but it
hardly seems just and fair to expect the Respondent to recom-
pense Mrs Haines for the loss of income which arose because
of her inability to work in accordance with her contract when
that inability had not been shown to be due to work related
causes.

It follows that in my view the application should be dis-
missed.

Appearances: Ms J van den Herik on behalf of the Appli-
cant

Mr H Minuta on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and
The Director, Metropolitan and Health Service Board—
Perth Dental Hospital & Community Dental Services.

No. PSA CR 48 of 1999.
12 May 2000.

Order.
HAVING heard Ms J van den Herik on behalf of the Appli-
cant and Mr H Minuta on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the application be, and is hereby, dismissed.
(Sgd.) G. L. FIELDING,    

[L.S.] Public Service Arbitrator/
Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and
Upper Great Southern Health Service.

No. CR 197 of 1999.

COMMISSIONER S WOOD.

18 May 2000.
Reasons for Decision.

THE COMMISSIONER: This is an application made pursu-
ant to section 44 of the Industrial Relations Act 1979 by the
applicant union on behalf of Ms Julie Lawrence. The matter
having not been settled in conference was referred for hearing
and determination for an alleged unfair dismissal.

At hearing the applicant was granted leave to amend the appli-
cation to include the proper name of the respondent, ie the Upper
Great Southern Health Service as opposed to the Kondinin Dis-
trict Hospital. Ms Lawrence was employed as an Enrolled Nurse
at Kondinin District Hospital from 27 July 1998 to 24 January
1999 and then from 25 January 1999 to 25 July 1999.

The two continuous periods were each covered by a Con-
tract of Employment for Temporary Employee (Exhibits A1
& A2 respectively). Both contracts state—

“The employee understands and accepts that upon expiry
of this contract or any further temporary contract entered
into by the parties, the employee has no guarantee of ap-
pointment to a permanent position within the Hospital.”

The employer listed on the first contract was the Board of
Management of Kondinin District Hospital and the contract was
for 72.5 hours per fortnight. The employer listed on the second
contract was the Upper Great Southern Health Service and the
contract was for 64.5 hours per fortnight. The reduction in hours
was, on Ms Lawrence’s evidence, at her request.

Ms Lawrence’s evidence is that around July 1998 she wrote
to all the south-west hospitals seeking full-time employment.
She says she contacted Kondinin District Hospital, seeking
something more than casual call-in employment. She says she
was advised by Mr Hugh Williams, the Health Services Man-
ager, that he would employ her on a three month contract and
if they, being the hospital management, liked her and vice
versa, then the employment would be ongoing.

In relation to the second contract, Ms Lawrence says she
requested the reduction in hours and this was fine with the
Health Services Manager. At that time she says she thought;
“Well, this second contract in particular, when this was re-
newed I thought, well, I’m over that three month probation
period. This will be ongoing.”
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This view of ongoing employment was strengthened she
says because she applied in January 1999 for leave to go to
the United States of America. She says this leave was granted.
She says that she assumed if her employment was not to be
ongoing then her leave would not have been granted. The rea-
son being that her leave commenced during the period of the
second contract and took her past this contract period.

Therefore on Ms Lawrence’s evidence her expectation at
the time she commenced employment was that subject to suc-
cessful completion of a three-month probation her employment
would be ongoing. This expectation was strengthened at the
time of signing the second contract and reinforced by her ap-
plying for and being granted leave.

This effectively seeks to imply into the contract something which
is not there. The signed contracts are of a fixed duration. There is
no indication from Ms Lawrence’s giving of evidence that she was
unaware of what she was signing. She understood she was signing
two contracts of fixed duration with different weekly hours. There
is no suggestion in the contracts of a probationary period or that
they were ongoing or permanent with a three month probation
period. In her cross-examination Ms Lawrence accepted that she
had never received any written undertaking that her contract would
be extended beyond 25 July 1999.

On Ms Lawrence’s behalf Mr Rosales-Castaneda seeks to
make the case that Ms Lawrence’s “legitimate expectation of
ongoing employment” derived from the circumstances sur-
rounding the signing of the second contract. This contrasts in
part with Ms Lawrence’s evidence regarding an expectation
from the beginning of employment or from post a probation-
ary period. He says due to the delay in signing the second
contract of approximately a fortnight, where Ms Lawrence
continued to work, the parties demonstrated this expectation
of ongoing employment. There was a small delay for what-
ever reason, but the parties fairly quickly signed a clearly
expressed fixed term contract.

The second point raised by Mr Rosales-Castaneda was Ms
Lawrence’s application for leave; ie if she did not think she
had a job to come back to then she would not have sought the
leave to go overseas. This is part of Ms Lawrence’s evidence
and there is conflicting evidence from Mr Dougal Hughes,
Manager, Organisation Development, Upper Great Southern
Health Service. Ms Lawrence says she sought the leave in
January 1999 and was granted it. Mr Hughes says that Ms
Lawrence applied for the leave on 15 February 1999 and that
leave was partially granted on 26 May 1999.

Whether the second contract was signed just after or just
before the leave was requested does not alter the fact that a
further fixed term contract was signed. In both instances, if
Ms Lawrence had an expectation at the time of signing the
second contract, as Mr Rosales-Castaneda says, either due to
the delay in signing or if leave was applied for and granted,
then this is at odds with the document which she clearly con-
sented to, ie a fixed term employment contract.

Both parties appropriately referred to Sir Charles Gairdner
Hospital v. The Australian Liquor, Hospitality and Miscellane-
ous Workers Union, Miscellaneous Workers Division, Western
Australian Branch (1994) 74 WAIG 2319. The case and the words
of the acting President at p. 2319 are to the point—

“It is quite impermissible to imply a term into a contract,
whether it be a contract of employment or any other con-
tract, which is inconsistent with an express term of that
contract.”

The document agreed to by Ms Lawrence was unambigu-
ous and her employment ended by agreement through the
effluxion of time.

Mr Rosales-Castaneda sought also to draw on the words of
Kennedy C at p. 2321 of that decision. However, whilst I agree
cases of unfairness may arise if the use of a series of fixed term
contracts are designed to escape the benefits for the employee of
‘permanent’ status in employment, this is not the case here. Two
contracts of a fixed term with differing hours per week were I
consider understood and agreed to by both parties.

A further issue to be considered is whether Ms Lawrence
was given any other undertaking or expectation that her con-
tracts would be extended or renewed during the term of her
second contract. The reverse is what occurred.

Ms Lawrence was advised by letter on 10 May 1999 (Exhibit
A3) that the hospital would, in the future, be recruiting full-time

enrolled nursing staff. She was advised that she would have to
apply for an advertised position should she wish to continue
employment past her then contract, ie past 25 July 1999. She
was provided with the necessary job description form and adver-
tisement in a letter dated 3 June 1999 (Exhibit A6). She was
urged to apply for the full-time position in a letter dated 15 June
1999 (Exhibit A8) and in a letter dated 24 June 1999 (Exhibit
A5) was reminded that she had been invited to apply for the
position prior to her departure on holidays overseas.

She put in a brief expression of interest for the full-time en-
rolled nurse position prior to 26 May 1999 (Exhibit A4). It is
clear that a more formal application was sought. Hence the letter
to her of 3 June 1999. It is common ground that the applicant did
not submit this formal application for the advertised position.

The application says in evidence that she believed that the
hospital did not want her to continue working there. She says
she did not apply for the position as the hospital had changed
the selection criteria in two respects. She believes that the
changes were directed to diminishing her chances of apply-
ing successfully for the job. She says; “I didn’t apply for the
position, I probably misunderstood my union representative
when she said not to. I decided not to apply for it because it
was virtually made impossible for me”.

It is apparent from this that the contract was not going to be
simply extended. Ms Lawrence had to apply for a full time posi-
tion to gain ongoing employment which, for valid reasons of her
own, she chose not to do. The central issue remains whether Ms
Lawrence was employed on an ongoing basis, which explicitly
she was not, or alternatively whether she had the legitimate ex-
pectation that she would be re-engaged past the date of
termination, ie 25 July 1999. This was clearly conditional.

The applicant finally says that the fixed term contract was used
as a device implemented inconsistently to get rid of her due to
community pressure and because decision makers at the hospi-
tal could not cope with Ms Lawerence. Considerable evidence
was given by Ms Lawrence to suggest that she was unfairly treated
by the management of the hospital over two incidents that had
arisen during the time of her employment. This evidence was
understandably raised to deal with the general issue of unfair-
ness, however, this evidence does not change the basic nature of
the contracts agreed to by Ms Lawrence.

I have given no consideration to the two witness statements
tendered by the respondent. Neither person who provided the
statement was present for cross-examination as the applicant
would have wished.

For those reasons I dismiss the application.
Appearances: Mr Jeffrey Rosales-Castaneda on behalf of

the applicant
 Mr Jason Hetman on behalf of the respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western

Australian Branch

and

Upper Great Southern Health Service.

No. CR 197 of 1999.

COMMISSIONER S WOOD.

18 May 2000.

Order.
HAVING heard Mr J Rosales-Castaneda on behalf of the ap-
plicant and Mr J Hetman on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) S. WOOD,    

[L.S.] Commissioner.
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CONFERENCES—Notation of—
Parties Commissioner/ Date Matter Result

Conference
Number

Australian Workers’ P & O Catering and Wood C N/A Alleged Unfair Concluded
Union Services Pty Ltd CR143/1999 Dismissal
Australian Workers’ Works
Union Infrastructure Pty Ltd Scott C N/A Replacement Dismissed

CR9 of 2000 Workers
Australian Workers’ Department of Scott C 08/3/00 Application of Concluded
Union Education of Western C50 of 2000 Award in

Australia Agriculture
Colleges

Australian Workers’ Out Door Essentials Scott C 23/3/00 Time and Wages Concluded
Union C61 of 2000 Records
Australian Workers’ Dampier Salt Limited Beech C N/A Discrimination Concluded
Union C2/2000 against award

employees
Automotive, Food, Visy Industries Smith C 15/5/00 Termination Discontinued
Metals, Engineering, CR338 of 1999  by leave
Printing and Kindred
Industries Union
Automotive, Food, Hartway Galvanisers Kenner C 07/2/00 Leave Discontinued
Metals, Engineering, C6 of 2000 Entitlements
Printing and Kindred
Industries Union
Automotive, Food, Department of Transport Kenner C 04/4/00 Redundancy Discontinued
Metals, Engineering, C1 of 2000 Packages
Printing and Kindred
Industries Union
Automotive, Food, Lube Mobile Kenner C N/A Demotion of Discontinued
Metals, Engineering, C99 of 2000 Union
Printing and Kindred Member
Industries Union
Automotive, Food, O’Donnell Griffin Kenner C 12/5/00 Dispute over Discontinued
Metals, Engineering, C106 of 2000 termination date
Printing and Kindred
Industries Union
Automotive, Food, Brownbuilt Pty Ltd Wood C 19/4/00 Alleged unfair Concluded
Metals, Engineering, C91 of 2000 termination
Printing and Kindred
Industries Union
Automotive, Food, Henry Walker Eltin Wood C 31/3/00 Alleged pay Concluded
Metals, Engineering, C79 of 2000 27/4/00 discrepancies
Printing and Kindred
Industries Union
Automotive, Food, Midland Brick Co Pty Ltd Kenner C N/A Termination Withdrawn
Metals, Engineering, C102/2000 of Employees
Printing and Kindred
Industries Union
Automotive, Food, Argyle Diamond Mines Fielding SC 10/12/99 Alleged Unfair Concluded
Metals, Engineering, Pty Ltd C330/1999 Dismissal
Printing and Kindred
Industries Union
Automotive, Food, Kiam Corporation Pty Ltd KennerC 12/06/00 Alleged Unfair Discontinued
Metals, Engineering, CR253/1999 Dismissal by leave
Printing and Kindred
Industries Union
Automotive, Food, Western Australian Mint Kenner C 18/01/00 Wages Discontinued
Metals, Engineering, C339/1999
Printing and Kindred
Industries Union
Automotive, Food, Westrac Equipment Pty Ltd Kenner C 23/02/00 Drug & Alcohol Discontinued
Metals, Engineering, C102/2000 Testing
Printing and Kindred Procedure
Industries Union
Builders’ Labourers, Fini Group of Companies Kenner C 21/03/00 Site Allowance Referred
Painters and Plasterers C284/1999
Union
Builders’ Labourers, Fini Group of Companies Kenner C 21/03/00 Site Allowance Referred
Painters and Plasterers C284/1999
Union
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Parties Commissioner/ Date Matter Result
Conference
Number

Builders’ Labourers, Guardsafe Australia Kenner C 23/05/00 Time and Wage Discontinued
Painters and Plasterers Pty Ltd C123/2000 Records
Union
Civil Service CEO, Office of Racing, Fielding SC N/A Variation of Discontinued
Association Gaming & Liquor P13 of 2000 salaries
Civil Service Director General, Gregor C N/A Criteria for Concluded
Association Ministry of Justice PSAC7 of 2000 Granting Contract

Employees
Permanency

Civil Service Director General, Gregor C N/A Investigation Discontinued
Association Ministry of Justice PSAC10/00
Communications, Hayden FM & Other Wood C N/A Statement of Withdrawn
Electrical, Electronic, C39 of 2000 facts to be placed
Energy, Information, on personal
Postal, Plumbing & records relating
Allied Workers Union to asbestos work
Communications, Human Resources Gregor C N/A Validation of Concluded
Electrical, Electronic, Department, King Edward C70 of 2000 Reclassification
Energy, Information, Memorial Hospital Date
Postal, Plumbing &
Allied Workers Union
Construction, Mining, Iluka Resources Limited Fielding SC 14/1/00, New training Concluded
Energy, Timberyards, & Another C4 of 2000 01/2/00, day in rosters
Sawmills and 05/5/00
Woodworkers Union
Construction, City of Fremantle Wood C 06/4/00 Lack of Concluded
Mining, Energy, C72 of 2000 consultation in
Timberyards, Sawmills use of contract
and Woodworkers Union labour
Hospital Salaried The Metropolitan Health Fielding SC 19/04/00 Overtime in the Discontinued
Officers Association Service Board at Royal PSAC6/2000 Animal House

Perth Hospital
Hospital Salaried Good Samaritan Industries Wood C N/A Redundancy Discontinued
Officers Association C110/2000
Independent Schools Roman Catholic Bishop Scott C 23/12/99 Entitlement to Concluded
Salaried officers’ of Bunbury C358/1999 Long Service
Association Leave
Independent Schools St Joseph’s College Scott C 10/12/99 Standing Down Concluded
Salaried officers’ C341/1999 of Member from
Association Teaching Duties
Independent Schools WA Norbertine Canons Beech C 30/07/98 & Classification of Concluded
Salaried officers’ Incorporated and Other C190/1998 31/03/99 teacher at St
Association Norbert College
Liquor, Hospitality The Education Scott C 04/5/00 Application of Concluded
and Miscellaneous Department of WA C112 of 2000 Agreement
Workers Union
Liquor, Hospitality The Minister for Education Scott C 29/10/99 Agreement for Concluded
and Miscellaneous C294 of 1999 11/11/99 Employees in the
Workers Union 25/11/99 Education

08/12/99 Department’s
18/04/00 Camp Schools

Liquor, Hospitality Chestone Holdings Beech C N/A Redundancy Discontinued
and Miscellaneous Pty Ltd CR190 of 1999 payments
Workers Union
Liquor, Hospitality Ready Workforce Pty Ltd Beech C 09/5/00 Application of Concluded
and Miscellaneous C344 of 1999 the Hotel and
Workers Union Tavern Award
Liquor, Hospitality Bowra and O’Dea Beech C 03/5/00 Dismissal Referred
and Miscellaneous C111 of 2000
Workers Union
Liquor, Hospitality Carnarvon Medical Wood C 10/03/00 Alleged Concluded
and Miscellaneous Service Aboriginal C43 of 2000 15/03/00 harassment and
Workers Union Corporation intimidation
Liquor, Hospitality CSR Building Materials Kenner C 12/06/00 Introduction Discontinued
and Miscellaneous CR258/1999 of Shift Roster by leave
Workers Union
Liquor, Hospitality Magic Cottage Child Scott C N/A Unfair Dismissal Concluded
and Miscellaneous Care Centre C58/2000
Workers Union
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Parties Commissioner/ Date Matter Result
Conference
Number

Liquor, Hospitality Yule Brook College Scott C 14/04/00 Disciplinary Concluded
and Miscellaneous P & C Association C100/2000 Letters
Workers Union
Police Union The Hon Minister for Gregor C N/A Correct Concluded

Police C17 of 2000 Entitlements
Police Union Hon Minister for Police Gregor C 09/03/00 Non payment Discontinued

C27/2000 of On-Call
Allowances to
Commissioned
Officers

Prison Officers Union Hon Attorney General Gregor C N/A Arbitrated Safety Discontinued
C312/1999  Net Ajustments

Prison Officers Union Hon Attorney General Gregor C N/A July 1999 State Concluded
C314 of 1999 Wage Decision

Prison Officers Union The Hon Attorney General Gregor C 15/5/00 Prepaid hours Order Issued
C121 of 2000 and shifts

Prison Officers’ Union Hon Attorney General Gregor C 11/05/00 Penalty Rate Discontinued
C85/2000 Provisions of the

Gaol Officers
Award

Shop, Distributive Jeans Team Pty Ltd and Beech C N/A Various industrial Concluded
and Allied Employees’ Other C80/2000  issues
Association
Shop, Distributive DLF Jeans (Aust) Pty Beech C 4/04/00 Response to Concluded
and Allied Employees’ Ltd t/a Westco Jeans C56/2000 correspondence re
Association  industrial issues

CORRECTIONS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Jodi Ann Hoffman

and

Western Australian Aboriginal Media Association
(Aboriginal Corporation).

No. 180 of 1999.

11 May 2000.

Correcting Order.
WHEREAS the Commission issued an Order in this matter
on 4 February 2000;

AND WHEREAS the Commission has now been advised
that the name of the respondent is incomplete;

AND WHEREAS the Commission is of the opinion that an
order should issue correctly stating the name of the respond-
ent;

NOW THEREFORE, I, pursuant to the powers conferred
on me under the Industrial Relations Act 1979, hereby
order—

THAT the order issued by the Commission in
application 180 of 1999 on the 4th day of February 2000
is hereby corrected by deleting the words “Western
Australian Aboriginal Media Association” wherever they
appear in the Order and by substituting the words
“Western Australian Aboriginal Media Association
(Aboriginal Corporation)”.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

PROCEDURAL DIRECTIONS
AND ORDERS—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Robert Thomas Healy

and
Tribune Resources NL.

No. 131 of 1999.

COMMISSIONER J.F. GREGOR.
2 June 2000.

Direction.
WHEREAS on the 29 May 2000, this application was subject
to a Directions Hearing; and

WHEREAS at the hearing, the Commission was told that
the applicant has a matter before the District Court relating to
the same issues as are raised in this application; and

WHEREAS the Commission was advised that the Registrar
of the District Court declined a motion by the applicant to
stay the District Court matter; and

WHEREAS the Commission was told by Mr Galic, of Coun-
sel, who appeared for the respondent, that there should be no
further stay of proceedings in this Commission, because there
is no judicial foundation for ordering such a stay when the
claim and counter-claim are inextricably connected; and

WHEREAS the Commission indicated to the parties that it
was inappropriate that the applicant continue the actions in
both jurisdictions and that the Commission would require that
an election be made within thirty (30) days as to whether the
applicant intended to proceed with the application in this ju-
risdiction; and

WHEREAS the Commission will grant liberty to the appli-
cant to apply for an extension of the 30 day election period.
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NOW THEREFORE, pursuant to the powers vested in it by
the Industrial Relations Act 1979, the Commission hereby,
orders—

1. THAT the applicant herein make an election within
thirty (30) of the date of this order, whether he will
proceed with the application. Failure to make such
an election will result in the application being dis-
continued.

2. THAT the applicant has liberty to apply for an ex-
tension to the election period of thirty (30) days.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Narsey Polra

and

Chesterfield Child Care Centre Pty Ltd.

No. 1016 of 1999.

COMMISSIONER P E SCOTT.

7 June 2000.

Direction.
WHEREAS this is an application pursuant to Section
29(1)(b)(i) and (ii) of the Industrial Relations Act 1979; and

WHEREAS on the 6th day of June 2000 the Commission
convened a hearing for the Applicant to show cause why the
application should not be dismissed; and

WHEREAS the at conclusion of the hearing having heard
from Mr W Vogt, of counsel for the Applicant, the Commis-
sion issued a direction in relation to this matter;

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979,
hereby directs—

THAT no later than the close of business on the 9th day
of June 2000 the Applicant shall file with the Commis-
sion and serve on the Respondent further and better
particulars as requested by the Respondent on the 20th

day of April 2000.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Norman George Higgins

and

Diversey Lever Australia Pty Ltd.

No. 1310 of 1999.

11 May 2000.

Order.
WHEREAS an application was lodged in the Commission
pursuant to regulation 81 of the Industrial Relations Commis-
sion Regulations 1985;

AND WHEREAS the parties were heard in chambers on 10
May 2000;

AND HAVING HEARD Ms J. Stevens (of counsel) on be-
half of the applicant and Ms M. Saraceni (of counsel) on behalf
of the respondent;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—

(1) THAT by 12 noon, Friday, 12 May 2000 the appli-
cant, Norman George Higgins provide in writing to

the respondent, Diversey Lever Australia Pty Ltd a
statement which—

(a) confirms that the term of the contract of em-
ployment relied upon by the applicant is an
implied term;

(b) sets out the basis upon what that implication
is drawn;

(c) confirms that the basis is also drawn from the
respondent’s custom based upon the respond-
ent’s redundancy policy.

(2) THAT by close of business, Monday, 15 May 2000
the respondent discover to the applicant Norman
George Higgins the following documents in its pos-
session, custody or power—

(a) Documents detailing the formula of redun-
dancy payments made in Western Australia in
1999 to the end of August, to employees of
the respondent below management level;

(b) A copy of the respondent’s redundancy policy
or policies applicable in 1999 to the end of
August.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Ian Pippard

and

BGC (Australia) Pty Ltd.

No. 1958 of 1999.

COMMISSIONER S J KENNER.

8 June 2000.

Order.
HAVING heard Mr J Long of counsel on behalf of the appli-
cant and Mr M Hotchkin of counsel on behalf of the respondent
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act, 1979, hereby orders—

(1) THAT by close of business on 7 June 2000, the ap-
plicant give discovery of all documents which are or
have been in his possession, custody or power relat-
ing to the business Alliance Contracting Pty Ltd from
2 December 1999 to date including all contracts,
tender documents, purchase orders, invoices, corre-
spondence or other documents relating to the trading
or future trading of Alliance Pty Ltd (“the docu-
ments”).

(2) THAT the documents are to be kept confidential and
in particular—

(a) Access to the documents shall be limited to
the legal representatives of the applicant and
the respondent.

(b) The documents shall only be photocopied
under the direct supervision of the one of the
respondent’s legal representatives. Each pho-
tocopy shall forthwith be marked with a
prominent stamp bearing the word “Confiden-
tial” in large print and a short reference to the
fact that the document is the subject of a con-
fidentiality order.

(c) All such photocopies are to remain in the pos-
session, custody and control of the
respondent’s legal representatives.

(d) Until further notice, none of the respondent
or its legal representatives shall divulge the
contents of the documents to any person other
than in the Commission.

(3) THAT the applicant and respondent file and serve
upon one another any witness statements upon which
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they intend to rely at the hearing by no later than
9.00am on 9 June 2000.

(4) THAT the applicant and the respondent confer as to
the provision of an agreed statement of facts.

(5) THAT the parties have liberty to apply on short notice.
(Sgd.) S.J. KENNER,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Anthony Paul Kirrane
and

Fouresses Plus Pty Ltd Trading as Healthy Life Fitness
Centre.

No. 65 of 2000.

COMMISSIONER J F GREGOR.

24 May 2000.
Order.

WHEREAS by this application Anthony Paul Kirrane has
applied for discovery of particulars of defence related to the
claim against Fouresses Plus Pty Ltd Trading as Healthy Life
Fitness Centre, dated 19 May 2000; and

WHEREAS a conference was held in this matter dated 23
May 2000; and

WHEREAS the Commission having heard from Mr D H
Schapper (of Counsel) for the applicant and Mr G McCorry
for the respondent and being satisfied that the application was
properly grounded; and

NOW THEREFORE, the Commission, pursuant to the pow-
ers vested in it under the Industrial Relations Act 1979, hereby
orders, by consent—

THAT the respondent provide the following particu-
lars within ten (10) days of the date of this order—

1. Specify in detail each of the allegations made
by Ms Benbow concerning Mr Anthony Paul
Kirrane

2. Specify what statements were made by Mr
Anthony Paul Kirrane to the respondent when
interviewed.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

James Joseph Kelly

and
Aherns (Suburban) Pty Ltd.

No. 500 of 2000.

COMMISSIONER S J KENNER.
9 June 2000.

Direction.
HAVING heard Mr D Clarke as agent for the applicant and
Ms M Claire-Foley of counsel for the respondent the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby directs—

(1) THAT the applicant shall file and serve an amended
notice of application by 3 July 2000.

(2) THAT the respondent shall file and serve an amended
notice of answer and counter proposal by 17 July 2000.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

NOTICES—
General matters—

Inspection and Search—Commission Records

Practice Note No 1 of 2000

28 June 2000
(1) These directions are to be read subject to the Industrial

Relations Act 1979 (as amended) (“the Act”), and, in particular,
s.27(1a), s.33(5) and s.36.

(2) Documents, papers or information are authorised to be
provided for inspection pursuant to the Act and the Industrial
Relations Commission Regulations 1985 (“the Regulations”).

(3) (a) No standing arrangement with officers of the
Commission for the search of the records of the Commission

by any member of the public, solicitor or agent shall be sought
or agreed.

(b) No search of files, records or documents in the
Commission or the Registry of the Commission shall be
conducted by any officer of the Commission for or on behalf
of any member of the public, department, organisation or body.

(4) Where a file is currently before a member or members
of the Commission or is in her/his Chambers, documents,
papers, information on the file or information relevant to that
file held by the Commission including its Registry, may not
be inspected without the consent of the member of the
Commission; or in the case of the Full Bench the President;
or in the case of the Commission in Court Session the Chief
Commissioner or presiding Commissioner.

(5) Notwithstanding Paragraph 4 hereof, all documents filed
with the Registrar under s.63 and s.65 of the Act may be
inspected at the office of the Registrar during office hours on
payment of the prescribed fee pursuant to regulation 108 of
the Regulations.

(6) Subject to the above, all applications filed and provided
no order has been made pursuant to s.27(1a) preventing any
such inspection, all applications, notices of appeal and notices
of answer and counter proposal shall be open to inspection on
payment of the requisite fee.

(7) No information within the limits of s.33(5) of the Act
will be available by inspection or otherwise without an order
of the Commission pursuant to s.33(5).

(8) All transcript of proceedings in the Commission shall be
open to inspection provided that no order of the Commission
preventing the same occurring exists.

(9) Persons who have an interest, in the opinion of the
Registrar, may inspect a decision as defined, including the
reasons for decision, provided that a sufficient interest wider
than idle interest or mere curiosity is established.

(10) The commencement date on which this Practice Note
will take effect shall be the 28th day of June 2000.

P. J. SHARKEY, President.
W. S. COLEMAN, Chief Commissioner.
G. L. FIELDING, Senior Commissioner.

J. F. GREGOR, Commissioner.
A. R. BEECH, Commissioner.

P. E. SCOTT, Commissioner.
S. J. KENNER, Commissioner.

J. H. SMITH, Commissioner.
S. WOOD, Commissioner.
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COAL INDUSTRY TRIBUNAL—
Awards/Agreements—

Application for—
COAL INDUSTRY TRIBUNAL OF WESTERN

AUSTRALIA ACT 1992

(SECTION 12)

Wesfarmers Coal Limited

and

Coal Miners Industrial Union of Workers of WA

(No. 1 of 2000)

Memorandum of Agreement.
WHEREAS a conference between Wesfarmers Coal Limited
and the Coal Miners Industrial Union of Workers of WA was
convened by me pursuant to section 12(1) of the Coal Indus-
try Tribunal of Western Australia Act 1992 on 31st March
2000 for the purpose of preventing an industrial dispute re-
garding an arrangements to encourage good and regular
attendance at work and to reduce short term absences by em-
ployees of Wesfarmers Coal Limited;

AND WHEREAS agreement has been reached between the
parties in terms of the Schedule annexed hereto and signed by
me in accordance with section 12(3) of the Act is a memoran-
dum of the matters upon which agreement has been reached
and the terms and conditions agreed upon.

Dated at Perth this 31st day of March, 2000.
(Sgd.) G. L. FIELDING,

[L.S.] Chairman
Coal Industry Tribunal of Western Australia.

Schedule.

Wesfarmers Coal/CMIU

Reduction of Short Term Absences Agreement
1.0 PURPOSE
This Agreement is designed to encourage good and regular

attendance at work and to reduce short term absences.
The Agreement will run for a trial period of 13 months com-

mencing 1 December 1999 concluding 31 December 2000
and shall be reviewed at that time by the parties to determine
whether or not it has assisted in reducing short term absences.

2.0 PROVISIONS
2.1 As provided in the Enterprise Agreement 1998-2001 each

employee receives an annual sick leave entitlement of 120
hours on 1 July each year.

2.2 The sick leave accrued by an employee at the commence-
ment of this Agreement shall remain unchanged and not
affected by these provisions and shall not be available for the
annual pay out options.

2.3 The Award provision of 17.5% loading shall continue to
apply on those occasions where payment has been authorised
for sick leave absences. The loading shall not be paid where

accrued sick leave is paid out on termination, redundancy or
under the annual pay out provisions of this Agreement.

3.0 ANNUAL PAYOUT ARRANGEMENTS
3.1 With 240 hours or more Accrued Sick Leave
In accordance with the purpose of this Agreement, those

employees who have 240 hours or more of accrued sick leave
and who in the previous 12 months 1st July to 30th June, had
less than five shifts of absence due to paid sick leave, unpaid
sick leave or to any unauthorised absence, shall have the op-
tion to have paid out in December in cash or roll over into
superannuation up to 120 hours from their annual sick leave
entitlement—

No Shifts Off Payout/Super
0 120 hours
1 100 hours
2 80 hours
3 60 hours
4 40 hours
5 0 hours

3.2 With less than 240 hours Accrued Sick Leave
In accordance with the purpose of this Agreement, those

employees who have less than 240 hours of accrued sick leave
and who, in the previous 12 months 1st July to 30th June, had
less than five shifts of absence due to paid sick leave, unpaid
sick leave or to any unauthorised absence, shall have the op-
tion to have paid out in December in cash or roll over into
superannuation up to 100 hours from their annual sick leave
entitlement as follows, with the remainder being credited to
accrued sick leave—

No Shifts Off Payout/Super
0 100 hours
1 80 hours
2 60 hours
3 40 hours
4 20 hours
5 0 hours

3.3 In order to exercise this entitlement the employee shall,
in June of each year, elect to have any payout option available
from the previous 12 months sick leave entitlement of 120
hours, paid out in the following December in cash or rolled
over into superannuation. Alternatively, the employee may
elect to have any and all remaining sick leave credited in the
usual way to his accrued sick leave entitlement.

4.0 DATE OF OPERATION
This Agreement shall come into force on 1 November 1999

and remain in force until 31 December 2000.
The sick leave entitlements for the financial year 1 July 1999

to 30 June 2000 shall be the effective year for the trial of this
Agreement.

Signed on behalf of : Signed on behalf of —
Wesfarmers Coal Limited Coal Miners Industrial

Union of Workers of WA
A.J. Coles G. Wood
A J COLES
General Manager—Operations
Date: 21/12/1999 Date: 21/12/1999


