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CUMULATIVE DIGEST HEADINGS

Denotes New Heading

Absence Without Leave

Act—Interpretation of

Allowances—See also specific heading, e.g. Isolation Allowance,
Industry Allowance, Meal Money—(Includes Special Rates and
Provisions)

Annual Leave—(Includes Annual Leave Loading)

Appeal

Apprentices and Juniors

Awards—(Includes specified sub-headings, First Awards, New
Awards, Area, Scope, Coverage, Cancellations, Award-Free,
Respondency)

Board of Reference

Board and Lodging—(Includes Accommodation)

Bonus—(Includes Incentive Payments)

Breach of Acts/Award/Orders

Capacity to Pay—Includes Inability to Pay

Casual Work—(Includes loadings applicable to such work and nature
of casual employment)

Classification—(Includes Reclassification)

Clothing—(Used when clothing is/is not provided and for clothing
allowances)

Common Rule—(Used in relation to Awards being or becoming
Common Rule awards)

Comparative Wage Justice—See also Nexus—(Includes Relativities)

Compassionate Leave—(Includes Bereavement Leave)

Compensation—See also specific heading, e.g. Redundancy, Long
Service Leave—(Includes compensation for unfair dismissals)

Conference—(Includes such matters as jurisdiction arising out of)

Confined Space

Consumer Price Index

Contract of Service—(Used in relation to Section 29 (2) applications)

Contract out of Award

Custom and Practice

Dangerous Work

Date of Operation—(Includes Retrospectivity, Prospectivity)

Demarcation

Dirt Money

Disabilities

Discrimination

Employee—(Used in such cases as whether person is an employee or
independent contractor or agent)

Enforcement of Acts/Awards/Orders

Entry: Right of

Hours of Work

Industrial Action—(Includes Work-to-Rule, Picketing, Stop Work
Meeting, Strike, Bans, Lockouts)

Industrial Matter

Industry—(Used re questions of extent and meaning of specified
industry)

Industry Allowance

Interpretation—Words and Phrases

Intervention

Isolation Allowance

Jurisdiction

Jury Service

Leave Without Pay

Living Away From Home Allowance

Long Service Leave

Managerial Prerogative

Manning

Maternity Leave

Meal Breaks

Meal Money

Misconduct

Mixed Functions—(Includes Higher Duties)

Natural Justice

Nexus

Night and Weekend Work

On Call—(Includes Stand by)

Order—(Includes Cancellation of Order)

Over Award Payment

Overtime—(Includes Call Back, Recall)

Part-Time

Penalty Rates

Piecework

Preference—(Includes Compulsory Unionism)

Principles (Wage Fixing)

Procedural Matters (e.g. Standards of evidence)

Promotion Appeals

Public Holidays

Public Interest

Redundancy/Retrenchment—(Includes Severance Pay)

Reinstatement

Registration—See Unions

Rest Periods—(Includes Smokos)

Safety

Shift Work

Sick Leave

Standdown

Stay of Proceedings

Superannuation

Supplementary and Service Payments

Tallies

Technological Change

Termination—(Includes Dismissal, Wrongful/Unfair Dismissal)

Training

Transfer

Travelling—(Includes Travelling Allowance and Travelling Time)

Unfair Discrepancy

Unions—(Includes Direction for Observance of Rules, Registration,
Rules, Enforcement of Rules, Coverage/Constitutional Coverage,
Dues, Membership, Cancellations, Exemptions)

Utilisation of Contractors

Victimisation

Wages—(Includes Catch-up Margins, Payment by Results, Piece
Work, Minimum Wage)

Work Value

Worker Participation

Workers Compensation

*Workplace Agreement
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CUMULATIVE DIGEST
MATTERS REFERRED TO IN DECISIONS OF THE INDUSTRIAL APPEAL COURT, INDUSTRIAL RELATIONS COMMISSION AND
INDUSTRIAL MAGISTRATES COURT CONTAINED IN VOL. 80 PART 2, SUB PARTS 1 - 9.

NOTE: 1 Denotes Industrial Appeal Court Decision 3 Denotes Commission in Court Session Decision
2 Denotes Full Bench Decision 4 Denotes Decision of President
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ACT - INTERPRETATION OF
Complaint re Breach of Workplace Agreements Act 1993 and the Minimum Conditions of Employment Act 1993 - Complainant

argued that he was a party to a workplace agreement and that he was unfairly, harshly or oppressively dismissed - Defendant
denied that it dismissed the Complainant and argued that at all material times Complainant was engaged as a casual employee
and he was not entitled to annual leave benefits under the Minimum Conditions of Employment Act 1993 - Defendant further
argued that the Court lacked jurisdiction to deal with issues in dispute - Industrial Magistrate reviewed authorities, Workplace
Agreement Act 1993, Minimum Conditions of Employment Act 1993 and found that the Court had jurisdiction to hear and
determine the issues in dispute, that Complainant was at all material times a permanent employee of the Defendant, that the
Defendant's act to terminate was unilateral, oppressive, harsh and unfair, and was entitled to compensation - Further
Complainant was entitled to payment of annual leave for the entire period of his employment with Defendant - Proven - Mr
CM Lopdell -v- Kulin Industries Pty Ltd - CP 243 of 1999 - Industrial Magistrate - Cicchini IM - 04/05/00 – Brickworks.......... 3060

Conference referred re unfair dismissal - Applicant's Union argued its member was harshly, oppressively and unfairly dismissed and
sought an Order for reinstatement without loss of entitlements - Respondent denied the claim and opposed the order -
Preliminary Point re jurisdiction - Respondent argued that by reason of Part IA of the Workplace Agreement Act 1993,
Commission lacked jurisdiction to entertain the claim as applicant was party to a workplace agreement - Commission reviewed
Workplace Agreement Act, authorities and found on evidence that as at the date of applicant's dismissal, he was by reason of
the operation of the WPA, employed under a contract of employment with IRL and a party to a Workplace Agreement in force
between himself and IRL, thus depriving the Commission of jurisdiction to entertain his claim - Dismissed - The Australian
Workers' Union, West Australian Branch, Industrial Union of Workers -v- Iluka Resources Ltd - CR 240 of 1999 - KENNER
C - 27/06/00 – Mining ................................................................................................................................................................... 3118

2Appeal against Decision of Commission (78 WAIG 4478) re application for reinstatement on grounds of unfair dismissal -
Respondent made oral application to dismiss the appeal for "want of prosecution" as the Appellant did not pursue the appeal to
be listed until questioned by Commission staff and a substantial period of time had elapsed since appeal was filed and served -
Commission rejected the request and proceeded to hear the appeal - Appellant argued Commission erred in law and failed to
properly exercise discretion - Full Bench found the Commission had erred in the exercise of its discretion and found that
Appellants member to have been unfairly dismissed - Appeal Upheld - The Australian Workers' Union, West Australian
Branch, Industrial Union of Workers -v- Barminco Pty Ltd - Plutonic Project - APPL 2037 of 1998 - Full Bench - SHARKEY
P/COLEMAN CC/WOOD,C - 22/05/00 - Other Mining ............................................................................................................... 3162

2Appeal against Decision of Commission (79 WAIG 2030 & 80 WAIG 1622,2707) re Unfair Dismissal - Appellant argued
Commission had no jurisdiction to issue an Order reinstating Respondent as he was employed pursuant to a federal award and
secondly that the Commissioner erred in making Orders providing for the payment of a sum of money equal to the wages the
Respondent would have earned since dismissal when there was no power in the I.R. Act to do so - Appellant argued Act
provided for compensation to be issued in lieu of reinstatement not compensation with reinstatement - Appellant further argued
that to interpret s23A of the Act to allow an order for payment of wages from time of dismissal with reinstatement would
effectively undermine s23A(4) of the Act limiting the magnitude of compensation the Commission can award as it has done in
this case - Full Bench reviewed authorities and acts and referring to the Full Bench in the Hull v City of
Mandurah(79WAIG1874) found that the Commission had jurisdiction to hear and determine this matter - Further Full Bench
found Commission had jurisdiction to order reinstatement with incidental or ancillary orders that Commission thinks necessary
to give effect to the Order reinstating the Respondent (see s23A(1)(c)) and further that when Parliament legislated to limit the
amount of compensation they did not legislate to limit Commissions power to order payment for lost wages when ordering
reinstatement or re-employment - Dismissed - City of Geraldton -v- Mr DJ Cooling - FBA 19 of 2000 - Full Bench -
SHARKEY P/COLEMAN CC/FIELDING C - 06/07/00 - Other Transport .................................................................................. 3171

Complaint re further hearing on Orders for compensation and contractual entitlements following hearing (80WAIG3053) -
Complainant argued that the quantum of compensation to be awarded should be calculated on the basis of an average weekly
amount earnt during his period of employment with Defendant - Defendant argued that such a calculation was inappropriate
and suggested that any assessment of the complainant's prospective income should be based upon the base rate - IM reviewed
WPA Act, MCE Act and found that reinstatement was impracticable and awarded complainant compensation in the form of
unpaid annual leave, two weeks pay on account of failure to give notice, the difference in earnings between 15 November 1999
and the end of March 2000 and damages for injury - Further, IM reviewed I.R. Act, WPA Act, Legal Practitioners Act 1893,
IR(Industrial Agents) Regs 1997, WPA(IA) Regs 1997, Local Courts Act 1904 and the Local Courts Rules 1961 and found
that no costs or charges can be allowed to a successful party with respect to his or her representation by an industrial agent in
this Court, therefore complainant's application for costs was refused - Ordered Accordingly - Mr CM Lopdell -v- Kulin
Industries Pty Ltd - CP 243 of 1999 - Industrial Magistrate - Cicchini IM - 04/05/00 – Brickworks ............................................. 3287

1Appeal against Decision of Full Bench (79WAIG1874) re upheld application for reinstatement on the grounds of unfair dismissal -
Appellant argued that Full Bench erred in law in holding that there was "no direct or indirect" inconsistency between the Act
and the award and between the WA State Act and the workplace Relations Act such that s109 of the Constitution would render
the Act or s29 of the Act invalid to the extent of the inconsistency - Industrial Appeal Court found that it was convenient to
firstly consider the question of whether Respondent was an "employee" for the purposes of the Industrial Relations Act - IAC
reviewed s7 and s7B of the I.R. Act and found amongst a number of reasons that, prima facie, the Respondent was an
"employee" under the State Act and was a person who, pursuant to s29(1)(b), could refer his unfair dismissal claim to the
Commission and that the Full Bench was right to conclude that the word "employee" in s29 of the I.R. Act was to be given its
ordinary meaning and includes employees covered by Federal awards - IAC further reviewed the Commonwealth Act and the
State Act, Workplace Relations Act and authorities and found that the mere fact that the Commonwealth and the State
parliaments each legislate upon the same subject does not decide the question whether there was an inconsistency and that it
may appear that the Federal law was intended to be supplementary to or cumulative upon State law, in which case "no
inconsistency" would be exhibited in imposing the same duties or inflicting different penalties – Further, as to the case of
inconsistency between the Federal award and the State Act, Appellant's submissions in that respect do not identify any direct
inconsistency - Dismissed - City of Mandurah -v- Mr W Hull - IAC 5 of 1999 - Industrial Appeal Court - Kennedy J./Rowland
J./Anderson J. - 16/10/00 - Local Government .............................................................................................................................. 4319

4Matter remitted back to President by Industrial Appeal Court (in Appeal No. IAC8/1998, 79 WAIG2975) re rules brought before
President pursuant to s.97Q - Counsel for Applicant proposed that pursuant to s.66(2)(a) of the Act, the rule should be
disallowed - Respondent submitted that the rule should not be entirely disallowed - President drew attention to the power
conferred on it by s.66(2)(b) of the Act to direct that a rule be altered rather than disallowed, however, it was not submitted by
the parties to do so - Further, President referred to its finding in its Decision re Registrar v CEEEIPPU (No.
2194/1997)(unreported) delivered on 29/5/98 that Rule 15.2.7.2, as it stood was contrary to or inconsistent with s.97P(4) of the
Act, therefore, the rule being contrary to law, it had power to disallow it and in the circumstances, it found no reason not to
disallow the rule - Application granted and rule 15.2.7.2 disallowed - Registrar -v- COMM, ELECTRIC, ELECT, ENERGY -
APPL 2194 of 1997 - President - SHARKEY P - 14/07/00 – Unions ............................................................................................ 4335
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ACT - INTERPRETATION OF—continued

Complaint re Breach of Award - Complainant argued that defendant was in breach of Clause 19.3 of the Health and Disability
Services Support Workers - WA Government Award 1996, which states "No deduction shall be made from an employee's
wages unless the employee has authorised such deduction in writing" - Defendant argued that under s187AA of the Workplace
Relations Act 1996 an employer was not to pay an employee who was on strike and an employee was not to accept monies
involving such a period, and this meant the monies paid were not part of wages and therefore were not a deduction - Industrial
Magistrate found that by law complainant could not be paid for the time she was engaged in industrial action, that payment
which should not have been made was recovered out of the next pay and that complainant had no legal entitlement to receive
the monies - IM accepted the defendant's argument that in circumstances where there was no legal entitlement to have received
the monies defendant was not effecting a deduction within the meaning of the term used in the award by recovering the monies
and that this action did not constitute a breach of the relevant award - Dismissed - LIQUOR, HOSPITALITY & MISC -v-
Fremantle Hospital - CP 87 of 1997 - Industrial Magistrate - Malone IM - 17/11/97 - Health and Community Services .............. 4379

Complaint re Breach of Workplace Relations Act 1996 - Complainant argued that Defendant intentionally hindered and/or obstructed
its duly credentialed official exercising power under s.285B of the above Act - Defendant argued that Industrial Magistrate
lacked jurisdiction to deal with the matter - Defendant further argued that Complainant did not have the authority of each
employee subject of this complaint to inspect its records, the request did not indicate the investigation related to a suspected
breach and the time indicated was not convenient to the Defendant - Industrial Magistrate rejected Defendant's contention re
jurisdiction - Further, IM reviewed authorities and Act and found on evidence that Defendant intentionally hindered and
obstructed the Complainant's officer from inspecting the time and wages record by deliberately refusing to make available such
information as required under s.285B(4) of the Act and that the Defendant deliberately denied the officer inspection of records
of other former employees other than Mr Warren Alexander who were members of the Complainant - Proven - LIQUOR,
HOSPITALITY & MISC -v- Olten Pty Ltd - CP 261 of 1999 - Industrial Magistrate - Cicchini IM - 17/08/99 - Other Business
Services ......................................................................................................................................................................................... 4383

Complaint re discriminatory and injurious acts against persons due to non-membership of employee organisation - Complainant
claimed that the threatening of free and lawful trade of employee was contrary to s.96E of the I.R. Act - Defendant argued that
employee was stopped for safety reasons, that in casual conversation told employee of union's location and denied stating that
employee couldn't come and work on site - Industrial Magistrate found on evidence that safety aspect was never raised and was
constructed by Defendant after event - Industrial Magistrate reviewed authorities and further found that in circumstance or
context the words used had constituted a threat and as intention to threaten existed, breach of s.96 had occurred - Proven - Mr
AG Shuttleton - DOPLR -v- J Wilson - CP 79 of 1995 - Industrial Magistrate - Whitely IM - 27/02/96 - Property Services ........ 4391

Application re unfair dismissal - Preliminary point re Jurisdiction raised by Respondent - Respondent argued the unfair dismissal
application was incompetent and therefore a nullity as Applicant became bankrupt in October 1999 and the substantive unfair
dismissal application was lodged in December 1999 - Respondent further argued that in their view, the right to claim for unfair
dismissal was a "property" right which vests only in the trustee and was property divisible amongst creditors of the bankrupt,
therefore Applicant could not have made the claim, only the official trustee could have made the claim - Commission reviewed
the Bankruptcy Act 1996 (Cth) and authorities and found on a number reasons that, notwithstanding Applicant was a bankrupt,
his application made pursuant to s29(1)(b)(i) of the I.R. Act was competent and the right to make the application for
reinstatement was a personal right and equally not some property right - Commission further found that Applicant right to
claim for unfair dismissal was covered by the exemptions in s116(2)(g) of the Bankruptcy Act 1986 (Cth) and in the
alternative, so was the claim for reinstatement of employment sought in this matter which may or may not lead to
considerations of compensation - Bankruptcy Applicant may apply for unfair dismissal in his own name – Preliminary
Decision Issued - Mr BJ Gardner -v- Police & Nurses Credit Society Ltd - APPL 1937 of 1999 - WOOD,C - 01/09/00 .............. 4440

Application re unfair dismissal and contractual entitlements - Applicant argued he was dismissed for allegedly breaching his contract
of employment but was not given an opportunity to explain his actions and sought compensation for loss of employment and
remuneration for work performed prior to termination - Respondent did not appear but wrote to the Commission challenging
its jurisdiction to entertain the application or otherwise disputing the merits of the claim - Commission reviewed Act,
authorities and found that it did not have jurisdiction to deal with the matter - Further, with regard to the outstanding benefits
claimed, the Commission was a creature of statute with authority to inquire and deal only with an industrial matter and that the
claim in question cannot be said to be an industrial matter as defined - Dismissed industry with a real and sufficient connection
to this State the claim cannot be said to be an industrial matter as defined - Dismissed - Mr MA Tranfield -v- Ray Douglas
Parker T/A Marine Offshore Survey and Commissioning - APPL 23 of 2000 - FIELDING C - 29/08/00 – Surveying................. 4482

Application re determination of employee status - Applicant Union sought assistance of the Commission to determine whether or not
applicant member was an "employee" for purposes of the Act - Commission raised the issue as to whether it had jurisdiction
under s.44 of the Act to hear and determine the question whether applicant member was an "employee" within the meaning of
s.7 of the Act - Commission found that the nature of the relief sought was declaratory, that declaratory relief required it to
exercise judicial power as distinct from arbitral power - Commission reviewed authorities and found that a judicial function
arose when the resolution sought is ascertainment of legal rights and obligations as opposed to the creation of new rights and
obligations, that the making of a bare declaration that applicant's member was an employee of the respondent if made, without
being part of any step taken to create rights or to regulate the future of the parties, was beyond its jurisdiction when it acts
under s44 of the Act - Further, if it was wrong in relation to the jurisdictional issue, it was of the view that it was not in the
public interest to hear and determine the dispute as the issue sought to be litigated appeared to be a means of obtaining legal
advice in relation to a potential application in the Industrial Magistrates Court for enforcement of the Award - Commission
concluded on a number of reasons that it was not in the public interest to hear and determine the issue in dispute - Ordered
Accordingly - AUTO, FOOD, METAL, ENGIN UNION -v- Hine Motors Pty Ltd - C 104 of 2000 - SMITH, C - 08/08/00 –
Motor............................................................................................................................................................................................. 4491

Conference re payment of sick leave - Applicant Union argued that Respondent failed to pay Saturday/Sunday penalty to two of its
members during the period of leave due to illness - Further, that it did not enter into an agreement with the employer to reduce
the conditions of sick leave payment that was embodied in the Railway Employees Award and that commitment was given to
its members that Respondent would pay the sickness benefit at the applicable rate - Respondent denied the claim and argued
that they believed it was quite clear to them that only those employees that actually work on the weekend as part of their
ordinary week's work would receive such payment - Commission raised the issue of jurisdiction arising out of an interpretation
of a provision in an industrial agreement under s.44 of the Act and the parties agreed to file written submissions re the
jurisdictional issue prior to the matter being referred for hearing - Commission reviewed parties' submissions, authorities and
s.46 of the I.R. Act and found that the matter in dispute was beyond its jurisdiction to hear and determine under s.44 of the Act
- Further, if the Union wished to pursue an application to interpret clauses of the Agreement and a resolution of the matter in
dispute by the means identified in paragraphs 10 and 11 of its submissions, it should make an application under s.46 of the Act
- Dismissed - The Australian Rail, Tram and Bus Industry Union of Employees, West Australian Branch -v- The West
Australian Government Railways Commission - C 137 of 2000 - SMITH, C - 30/08/00 – Railway.............................................. 4494

1Appeal against Decision of Full Bench (80WAIG4610) re Order pursuant to s72A of the I.R. Act - Appellant sought Orders to the
effect that it shall have the right to represent under the I.R. Act 1979 the industrial interests of all those persons employed by
Inghams Enterprises Pty Ltd at any location as the company's undertaking may subsequently be carried out, that the FPU shall
not have the right to represent under the I.R. Act, 1979 the industrial interests of any of those persons employed by Inghams
Enterprises at any location as the company's undertaking may subsequently be carried out and that Inghams Enterprises Pty Ltd
includes its successors, assignees, transmittees or any purchaser of the whole or any part of its business - Industrial Appeal
Court reviewed authorities, relevant sections of the I.R. Act and found on evidence that none of the provisions relied upon by
Appellant conferred upon the Commission the power to make the orders sought by it and accordingly dismissed the appeal -
IAC further added that they could detect no error in law in the decision of the Full Bench that, if it had the power to make the
order sought, it would decline to exercise it - Dismissed - AUTO, FOOD, METAL, ENGIN UNION -v - (Not applicable) -
IAC 2 of 2000 - Industrial Appeal Court - - Food, Beverage and Tobacco Mfg ............................................................................ 4577
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ALLOWANCE
Application for interpretation of the Public Service Allowances (Fisheries and Wildlife Officers) Award 1999 re paragraph (2)(a) of

Clause 5 - Commuted Overtime Allowance - Commission was asked to interpret and declare the true meaning of five questions
- Commission reviewed questions, authorities and its answer to the questions were "No" - Respondent requested that
Commission now amend the award in terms of the interpretation - Commission declined because parties were negotiating an
Enterprise Bargaining Agreement - Commission adjourned matter and will re-examine it at the end of adjournment period to
determine whether it warranted the award being amended in the manner requested - Adjourned - Civil Service Association of
Western Australia Incorporated -v- Executive Director, Fisheries Western Australia - P 8 of 2000 - BEECH C - 26/06/00 –
Fisheries ........................................................................................................................................................................................ 3039

Application re settlement of industrial dispute - Applicant sought Orders firstly to have decision of respondent and recommendation
of DOPLAR Classification Review Committee made void ab initio, secondly that an allowance be paid for the relevant period
and employment history be adjusted accordingly, and thirdly the respondent pay costs incurred by applicant - Respondent
argued that Commission lacked jurisdiction to deal with the matter - Commission found that application had been improperly
instituted and was not within its jurisdiction if brought by an individual officer - Commission further determined that as it was
almost three years since the application was launched, that it was now too late for the application to be amended, and that on
balance, it was satisfied that application to amend should not be granted and applicant would not be entitled for costs -
Dismissed it was satisfied that application to amend should not be granted and applicant would not be entitled for costs -
Dismissed - Ms MM In De Braekt -v- Chief Executive Officer, Department of Productivity and Labour Relations - P 42 of
1997 - FIELDING C - 30/06/00 – Government ............................................................................................................................. 3040

Application re variation of the Food Industry (Food Manufacturing or Processing) Award No. A20 of 1990 - Applicant Union sought
to vary the Meal Allowance and the Leading Hand Allowance Clause to increase the allowances in accordance with changes to
the consumer price index pursuant to the Statement of Principles (1999) - Commission was satisfied that the application
complied with the 1999 Statement of Principles - Granted. - The Food Preservers' Union of Western Australia, Union of
Workers -v - Anchor Products Pty Ltd & Others - APPL 461 of 2000 - SMITH, C - 19/07/00 - Food Manufacture ..................... 3285

Application re variation of the Government Railways Locomotive Enginemen's Award 1973 - Applicant union sought to vary the
Kilowatt Allowance, Shift Work Allowance and Hamper Allowance pursuant to the Statement of Principles in the 2000 State
Wage Case Decision - Commission was advised by the Representatives of both parties that the parties sought to amend the
Award in accordance with the rates set out in an agreed schedule and that variation should have effect from the beginning of
the first pay period after 3 August 2000 - Commission considered the matters set out in the application, the Respondent's
answer and counter proposal and the agreed schedule of amendments and was satisfied that the application complied with the
1997, 1998, 1999 and 2000 Statement of Principles - Granted - The Australian Rail, Tram and Bus Industry Union of
Employees, West Australian Branch -v- Western Australian Government Railways Commission - APPL 1199 of 2000 -
SMITH, C - 25/08/00 – Railway.................................................................................................................................................... 4348

Complaint re Breach of the Building Trades (Construction) Award by failing to pay travel allowance, the correct rate for working on a
rostered day off, crib time, overtime for working without a lunch break, crib time for weekend work, meal allowance,
proportionate annual leave on termination, the correct rate of annual leave and waiting time - Industrial Magistrate reviewed
evidence, authorities, Award and found that Complainant was employed by Defendant usually doing work that may be
described falling within the definition of construction work, however, Complainant was not usually employed in any of the
callings set out in Clause 8 of the Award and was not usually employed in the construction industry - Decision Issued - The
Western Australian Builders' Labourers, Painters & Plasterers Union of Workers -v- Holtmeulen Pty Ltd T/A Fill-Crete WA -
CP 111 of 1997 - Industrial Magistrate - Malone IM – Construction............................................................................................. 4366

Complaint re Breach of Award - Complainant argued that defendant failed to pay him night work allowance, overtime payments and
correct rate of pay for work on a Saturday pursuant to the Award - Defendant denied the allegations and argued that all
payments due to complainant have been made - Further defendant denied that complainant had worked the overtime alleged -
Industrial Magistrate found that given the state of the complainant's evidence, on the balance of probabilities, he has not
discharged the burden of proving his complaint - Dismissed - Mr CA Hodgson -v- Santor Pty Ltd - CP 194 of 1998 - Industrial
Magistrate - Cicchini IM - 03/06/99 – Dairy.................................................................................................................................. 4376

ANNUAL LEAVE
Complaint re Breach of Workplace Agreements Act 1993 and the Minimum Conditions of Employment Act 1993 - Complainant

argued that he was a party to a workplace agreement and that he was unfairly, harshly or oppressively dismissed - Defendant
denied that it dismissed the Complainant and argued that at all material times Complainant was engaged as a casual employee
and he was not entitled to annual leave benefits under the Minimum Conditions of Employment Act 1993 - Defendant further
argued that the Court lacked jurisdiction to deal with issues in dispute - Industrial Magistrate reviewed authorities, Workplace
Agreement Act 1993, Minimum Conditions of Employment Act 1993 and found that the Court had jurisdiction to hear and
determine the issues in dispute, that Complainant was at all material times a permanent employee of the Defendant, that the
Defendant's act to terminate was unilateral, oppressive, harsh and unfair, and was entitled to compensation - Further
Complainant was entitled to payment of annual leave for the entire period of his employment with Defendant - Proven - Mr
CM Lopdell -v- Kulin Industries Pty Ltd - CP 243 of 1999 - Industrial Magistrate - Cicchini IM - 04/05/00 – Brickworks.......... 3060

Complaint re further hearing on Orders for compensation and contractual entitlements following hearing (80WAIG3053) -
Complainant argued that the quantum of compensation to be awarded should be calculated on the basis of an average weekly
amount earnt during his period of employment with Defendant - Defendant argued that such a calculation was inappropriate
and suggested that any assessment of the complainant's prospective income should be based upon the base rate - IM reviewed
WPA Act, MCE Act and found that reinstatement was impracticable and awarded complainant compensation in the form of
unpaid annual leave, two weeks pay on account of failure to give notice, the difference in earnings between 15 November 1999
and the end of March 2000 and damages for injury - Further, IM reviewed I.R. Act, WPA Act, Legal Practitioners Act 1893,
IR(Industrial Agents) Regs 1997, WPA(IA) Regs 1997, Local Courts Act 1904 and the Local Courts Rules 1961 and found
that no costs or charges can be allowed to a successful party with respect to his or her representation by an industrial agent in
this Court, therefore complainant's application for costs was refused - Ordered Accordingly - Mr CM Lopdell -v- Kulin
Industries Pty Ltd - CP 243 of 1999 - Industrial Magistrate - Cicchini IM - 04/05/00 – Brickworks ............................................. 3287

Conference referred re unfair dismissal - Applicant Union argued that its member was harshly, oppressively and unfairly dismissed
because he refused to comply with a direction unless respondent agreed to pay him overtime - Respondent argued that
applicant was terminated on grounds of misconduct - Commission found that in all the circumstances applicant union's
member was unfairly dismissed, and it was satisfied that pursuant to the Minimum Conditions of Employment Act, 1993 the
submission in respect of quantum of loss was made out - Granted - The Australian Workers' Union, West Australian Branch,
Industrial Union of Workers -v- Temkara Pty Ltd T/as Economic Pest Control - CR 11 of 2000 - SMITH, C - 30/06/00 –
PESTICIDES................................................................................................................................................................................. 3327

Complaint re Breach of the Building Trades (Construction) Award by failing to pay travel allowance, the correct rate for working on a
rostered day off, crib time, overtime for working without a lunch break, crib time for weekend work, meal allowance,
proportionate annual leave on termination, the correct rate of annual leave and waiting time - Industrial Magistrate reviewed
evidence, authorities, Award and found that Complainant was employed by Defendant usually doing work that may be
described falling within the definition of construction work, however, Complainant was not usually employed in any of the
callings set out in Clause 8 of the Award and was not usually employed in the construction industry - Decision Issued - The
Western Australian Builders' Labourers, Painters & Plasterers Union of Workers -v- Holtmeulen Pty Ltd T/A Fill-Crete WA -
CP 111 of 1997 - Industrial Magistrate - Malone IM – Construction............................................................................................. 4366
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ANNUAL LEAVE—continued

Complaint remitted back to Industrial Magistrate from Full Bench (77WAIG1891) re enforcement of award - Defendant argued
amongst a number of reasons that even though Complainant was required to be present at the premises he was not on duty for
the purposes of the award - Industrial Magistrate reviewed authorities, relevant sections of the Award and found that because
Complainant was responsible for the performance of the instructions received by his employer throughout his shift, he was
working and on duty for the period that he was required to be present - IM further found that complaint has been proven and
that Complainant was entitled to be paid the amount which was outstanding to which he was entitled pursuant to the award -
Proven - LIQUOR, HOSPITALITY & MISC -v- Aust Fed of TPI Ex-Serv Men - CP 122 of 1996 - Industrial Magistrate -
Lawrence IM - 01/12/97 ................................................................................................................................................................ 4378

Complaint re Breach of Award - Complainant argued Defendant failed to maintain time and wages records over 34 separate pay
periods and sought payment of wages, pay in lieu and pro-rata annual leave - Defendant denied claim - Industrial Magistrate
reviewed award, authorities and found amongst a number of reasons that on the balance of probabilities, Complainant was at
all relevant times employed by Defendants and his employment was squarely within the scope of the award  - Further, with
regard to the alleged breaches of Clause 22, the Complainant had not discharged his evidentiary burden to show a failure to
maintain and keep a record of the matters set out in that award clause and accordingly all 34 complaints relating to a breach of
Clause 22 should be dismissed - Decision Issued - Mr G Logan-Scales -v- Kevin James Oliver and Heather Janet Oliver T/A
Club Sierra - CP 118 of 1995 - Industrial Magistrate - Brown I.G. IM - 21/12/95 – Recreation .................................................... 4387

Application re unfair dismissal - Applicant argued that dismissal was harsh, oppressive and unfair and sought compensation for
denied contractual benefits being annual leave and leave loading and a separate claim for loss of injury on dismissal, two
weeks redundancy pay and two weeks pay in lieu of notice - Respondent argued amongst a number of reasons that the shop
was closed due to not being financially viable - Commission found that on the basis of the lack of any warning concerning the
closure of the shop, dismissal was unfair and as the shop and business had closed reinstatement was not practicable -
Commission further found that under applicant's contract, she was owed holiday pay inclusive of leave loading, annual leave
payments and a redundancy payment, but an award for injury in these circumstances was not warranted - Ordered Accordingly
- Ms SA Andreou -v- Woodvale Skin & Body Centre trading under Roughan Consultancy P/L - APPL 82 of 2000 - WOOD,C
- 04/08/00 - Personal Services ....................................................................................................................................................... 4410

Application re unfair dismissal and contractual entitlements - Applicant argued that by failing to roster her on the weekend or indeed
subsequently, in effect she was dismissed from employment by Respondent - Applicant sought compensation and in addition
two weeks pay in lieu of notice and accrued annual leave - Respondent denied the claim and argued that Applicant was
employed as a casual employee, employed on an as-needs basis and that Applicant resigned from her employment by not
ringing back to see whether there was any further work available - Commission found that Applicant had not established that
she was dismissed by Respondent, rather, to a large extent she was the architect of her own downfall - Dismissed - Mrs VL
Jackson -v- Kitcher Property Investments Pty Ltd - APPL 116 of 2000 - FIELDING C - 25/08/00 - Accommodatn,
Cafes&Restaurants ........................................................................................................................................................................ 4445

Application re unfair dismissal and contractual entitlements - Applicant argued that he was unfairly dismissed and sought contractual
benefits of payment in lieu of notice and entitlement to annual leave - Respondent raised a number of preliminary objections,
the first being that applicant was engaged pursuant to an award of the A.I.R.C. and that he was thereby precluded from
pursuing an application in this jurisdiction and secondly, that there was no dismissal - Respondent further argued that
Applicant had been demoted due to misconduct - Commission reviewed award and found that Applicant's employment was
covered by the award, that being covered by a federal award does not prevent the Commission from dealing with this
application and that Applicant's demotion constituted a dismissal - In its Reasons for Decision (Extempore) regarding the
merits of the Applicant's claim that he was harshly, oppressively or unfairly dismissed, Commission found that Applicant's
conduct constituted serious misconduct in that he failed to comply with a reasonable instruction and then lied to the client -
Further, Commission reviewed authorities and found in all circumstances, Respondent could not have done much more, that
Applicant needed to recognise that it was his own action which brought about his demise and accordingly dismissed the claim
for harsh, oppressive and unfair dismissal and the claim for reasonable notice - In its Supplementary Reasons regarding annual
leave entitlement - Commission concluded that the onus rests on the applicant to demonstrate how the entitlement for annual
leave arises however, he has not done so - Dismissed - RJ Tapiata -v- Olten Pty Ltd - APPL 330 of 1999 - SCOTT C. -
31/03/00 – Security........................................................................................................................................................................ 4476

Application re contractual entitlements - Applicant argued that sick leave should have been paid at the rate of 8 hours per day not the
rate of 7.6 hours per day - Further Applicant argued that he was not paid properly his holiday pay and leave loading -
Respondent argued that the Applicant was covered under an award and had complied with the award - Commission found that
it did not have the jurisdiction to deal with a benefit of that nature and the Applicant had not established that he had been
denied a benefit under his contract of employment - Dismissed - Mr P Kruh -v- Pinakis Refrigeration - APPL 1520 of 2000 -
FIELDING C - 24/11/00 – Refrigeration....................................................................................................................................... 5649

Application re unfair dismissal - Applicant argued dismissal was unfair because she was dismissed when asked for four weeks annual
leave and was seeking compensation for the loss of secure employment and for the suddenness of her dismissal - Respondent
denied dismissal was unfair and argued that it refused leave because company was doing a prospectus and the workload was
considerable - When the leave was refused, Applicant became angry and because she had the access codes for the accounting
system she was considered a threat to the company and was dismissed - Commission found that the dismissal was unfair and as
reinstatement was impracticable compensation was granted - Granted. - Ms M Noble -v- No Regrets Pty Ltd (ACN 063 629
934) - APPL 262 of 2000 - BEECH C - 02/11/00.......................................................................................................................... 5652

APPEAL
2Appeal against Decision of Commission (80WAIG629) re dismissed application for unfair dismissal and contractual entitlements -

Appellant argued amongst a number of reasons that the Learned Senior Commissioner erred in Law in holding that the limit of
the statutory authority of the Commission was not determined by principles of private international law but by the principles of
statutory interpretation and that the Commission's jurisdiction was confined to industry within W.A. or at least to industry with
a real and substantial connection with the state - Respondent argued that Commission lacked jurisdiction to entertain the
application as the work performed by Appellant was performed in South Africa, as was the event giving rise to the termination
of employment and as was the termination itself - Respondent further argued the relevant provisions of the Act should be
limited in their operation to employment within this State - Full Bench found the Commission was a creature of statute, its
jurisdiction, power and authority was derived from statute, that the limits of its authority and jurisdiction are derived from the
statute of its interpretation and construction and the Act contained a specific limitation of territorial outside Australia -
Dismissed - Mr C Harris -v- Brandrill Limited - FBA 10 of 2000 - Full Bench - SHARKEY P/COLEMAN CC/KENNER C -
09/06/00 – Mining ......................................................................................................................................................................... 2456

2Appeal against the decision of the Public Service Arbitrator (79WAIG1430) re pay and conditions - Appellant argued that Public
Service Arbitrator erred in law and acted in excess of jurisdiction in making an order which gave retrospective effect to an
industrial agreement and that such order was not authorised or permitted by the provisions of the Act - Respondent union
argued that the Appellant had acted unfairly by paying an administrative payment to the secondees but not to those two
employees in question whose conditions of employment were covered by the Enterprise Bargaining Agreement - Respondent
union further argued that the administrative payment by the Department to the secondees on the basis that they had been
prepared to sign a workplace agreement as at 30 May 1997 but could not do so, was discriminatory - Full Bench found that the
decision of the Public Service Arbitrator needed to be addressed whether or not the order gave retrospective effect to an
industrial matter, and the Counsel for the Appellant conceded that as the events transpired that the two employees in question
had been treated unfairly - Full Bench ordered that the decision in Matter No. PSACR22 of 1998 be suspended and application
remitted to the Public Service Arbitrator to hear and determine in accordance with the Wage Fixing Principles as required as a
matter of law and in accordance with the reasons for decision; and Application No. 716 of 1999 be upheld - Upheld. - Chief
Executive Officer, Department of Education Services -v- Civil Service Association of Western Australia Incorporated - APPL
716 of 1999 - Full Bench - SHARKEY P/COLEMAN CC/FIELDING C - 06/07/00 - Education................................................. 2827
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2Appeal against decision of Commission (80WAIG632) re dismissed application for contractual entitlements - Appellant argued

amongst a number of reasons that the Commissioner at first instance erred in law by failing to accept a decision made by the
Administrative Appeals Tribunal - Full Bench found on evidence that the Commissioner made findings based on credibility,
which cannot be interfered with by the Full Bench because there was nothing, on the evidence or in the submissions put to
them, which demonstrated any misuse of the Commissioner's advantage in seeing the witnesses and that it was fair to say, upon
a close scrutiny of the evidence at first instance, that the contrary was the case - FB further found that the findings which the
Commissioner made were clearly open to him and that Appellant did not establish that the exercise of discretion at first
instance had miscarried - Dismissed - Mr R Holland -v- Carony Pty Ltd - FBA 14 of 2000 - Full Bench - SHARKEY
P/COLEMAN CC/GREGOR C - 19/06/00 – Meat........................................................................................................................ 2834

2Appeal against decision of the Commission (80WAIG1668) re dismissed application for classification of a member - Appellant
argued that Commission erred in law in its findings that it had jurisdiction to deal with the matter as the claim seeks, in effect
enforcement of an award and a bare declaration of the true interpretation of the award - Respondent objected to and opposed
the claim and sought an order that the application be dismissed for want of jurisdiction - Full Bench found that the application
made and the order sought were clearly and unequivocally within jurisdiction and power, and that the appeal was not
competent or otherwise made out - Dismissed - St Michael's School -v- INDEPENDENT SCHOOLS SAL OFFIC - FBA 22 of
2000 - Full Bench - SHARKEY P/COLEMAN CC/KENNER C - 04/07/00 - Education.............................................................. 2839

2Appeal against Decision of Industrial Magistrate (80 WAIG 3050) re Breach of Award - Appellant argued Magistrate erred in fact
and in law in finding the Appellant was bound by the Electrical Contracting Industry Award - Full Bench reviewed authorities
and found Magistrate had not erred in finding both Appellant and Respondent member to be bound by the Award - Dismissed -
Shenton Enterprises Pty Ltd t/as John Shenton Pumps -v- COMM, ELECTRIC, ELECT, ENERGY - FBA 3 of 2000 - Full
Bench - SHARKEY P/COLEMAN CC/SMITH, C - 17/04/00 - Construction Trade Services ...................................................... 2841

4Application for an Order for stay of operation of the decision made by the Public Service Arbitrator in Matter No. P5 of 2000
(80WAIG2697) - The two orders sought by the Applicant were, the decision be stayed pending the hearing and determination
of the Full Bench Appeal No. 31 of 2000 and the disciplinary hearing not to proceed until criminal charges are concluded -
President found that the orders sought were within his jurisdiction and power and the Applicant was entitled to apply for the
orders and the Order issued by the Public Service Arbitrator be stayed pending the hearing and determination of the Full Bench
appeal until further order - President further found that the balance of convenience was in favour of granting the stay of
proceedings - Granted. - Civil Service Association of Western Australia Incorporated -v- Director General - Department of
Transport - PRES 9 of 2000 - President - SHARKEY P - 14/06/00 – Transport............................................................................ 2855

2Appeal against Decision of Commission (80WAIG671) re dismissal - Appellant argued that the Learned Commissioner erred in fact
and law in finding that Applicant was not on probation at the time of her dismissal and failed to apply established case law
principles to the probationary nature of the Applicant's employment in assessing the overall fairness of her termination or gave
reasons how he assessed compensation - Appellant sought that the appeal be allowed and the decision of the Commissioner at
first instant be quashed - Full Bench found amongst a number of reasons that as alleged, the Commissioner did not fail to have
regard to and to apply established case law principles, indeed the law was applied and further, the Commissioner did not
misuse his advantage - Dismissed - East Kimberley Aboriginal Medical Service -v- The Australian Nursing Federation,
Industrial Union of Workers Perth - FBA 16 of 2000 - Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 14/07/00 –
Medical.......................................................................................................................................................................................... 3155

2Appeal against Decision of Commission (78 WAIG 4478) re application for reinstatement on grounds of unfair dismissal -
Respondent made oral application to dismiss the appeal for "want of prosecution" as the Appellant did not pursue the appeal to
be listed until questioned by Commission staff and a substantial period of time had elapsed since appeal was filed and served -
Commission rejected the request and proceeded to hear the appeal - Appellant argued Commission erred in law and failed to
properly exercise discretion - Full Bench found the Commission had erred in the exercise of its discretion and found that
Appellants member to have been unfairly dismissed - Appeal Upheld - The Australian Workers' Union, West Australian
Branch, Industrial Union of Workers -v- Barminco Pty Ltd - Plutonic Project - APPL 2037 of 1998 - Full Bench - SHARKEY
P/COLEMAN CC/WOOD,C - 22/05/00 - Other Mining ............................................................................................................... 3162

2Appeal against Decision of Commission (79 WAIG 2030 & 80 WAIG 1622,2707) re unfair dismissal - Appellant argued
Commission had no jurisdiction to issue an Order reinstating Respondent as he was employed pursuant to a federal award and
secondly that the Commissioner erred in making Orders providing for the payment of a sum of money equal to the wages the
Respondent would have earned since dismissal when there was no power in the I.R. Act to do so - Appellant argued Act
provided for compensation to be issued in lieu of reinstatement not compensation with reinstatement - Appellant further argued
that to interpret s23A of the Act to allow an order for payment of wages from time of dismissal with reinstatement would
effectively undermine s23A(4) of the Act limiting the magnitude of compensation the Commission can award as it has done in
this case - Full Bench reviewed authorities and acts and referring to the Full Bench in the Hull v City of
Mandurah(79WAIG1874) found that the Commission had jurisdiction to hear and determine this matter - Further Full Bench
found Commission had jurisdiction to order reinstatement with incidental or ancillary orders that Commission thinks necessary
to give effect to the Order reinstating the Respondent (see s23A(1)(c)) and further that when Parliament legislated to limit the
amount of compensation they did not legislate to limit Commissions power to order payment for lost wages when ordering
reinstatement or re-employment - Dismissed - City of Geraldton -v- Mr DJ Cooling - FBA 19 of 2000 - Full Bench -
SHARKEY P/COLEMAN CC/FIELDING C - 06/07/00 - Other Transport .................................................................................. 3171

1Appeal against Decision of Full Bench (79WAIG1874) re upheld application for reinstatement on the grounds of unfair dismissal -
Appellant argued that Full Bench erred in law in holding that there was "no direct or indirect" inconsistency between the Act
and the award and between the WA State Act and the workplace Relations Act such that s109 of the Constitution would render
the Act or s29 of the Act invalid to the extent of the inconsistency - Industrial Appeal Court found that it was convenient to
firstly consider the question of whether Respondent was an "employee" for the purposes of the Industrial Relations Act - IAC
reviewed s7 and s7B of the I.R. Act and found amongst a number of reasons that, prima facie, the Respondent was an
"employee" under the State Act and was a person who, pursuant to s29(1)(b), could refer his unfair dismissal claim to the
Commission and that the Full Bench was right to conclude that the word "employee" in s29 of the I.R. Act was to be given its
ordinary meaning and includes employees covered by Federal awards - IAC further reviewed the Commonwealth Act and the
State Act, Workplace Relations Act and authorities and found that the mere fact that the Commonwealth and the State
parliaments each legislate upon the same subject does not decide the question whether there was an inconsistency and that it
may appear that the Federal law was intended to be supplementary to or cumulative upon State law, in which case "no
inconsistency" would be exhibited in imposing the same duties or inflicting different penalties – Further, as to the case of
inconsistency between the Federal award and the State Act, Appellant's submissions in that respect do not identify any direct
inconsistency - Dismissed - City of Mandurah -v- Mr W Hull - IAC 5 of 1999 - Industrial Appeal Court - Kennedy J./Rowland
J./Anderson J. - 16/10/00 - Local Government .............................................................................................................................. 4319

2Appeal against Decision of Commission (80WAIG623) re dismissed application for unfair dismissal - Appellant argued amongst a
number of reasons that Commission erred in fact and in law in finding that reinstatement was impracticable and in holding that
a benefit payable by reason of the Federal Award was not recoverable under s.23A of the I.R. Act - Further, appellant applied
to extend time within which to appeal and for extension of time to make application for that extension because Notice of
Appeal was filed after expiry of 21 days - Respondent opposed the extension of time within which to appeal as its own appeal
was primarily against the merits of the finding that dismissal was unfair - Respondent further argued that in fact appellant's
appeal was lodged only because it had appealed and that this was the reason for appellant's delay in lodging the appeal - Full
Bench considered the prospect of the appeal and was not satisfied that the justice of the matter, on the authorities referred to
required the applications to extend time to be granted - Dismissed - Mr M Cousins -v- YMCA of Perth - FBA 21 of 2000 - Full
Bench - SHARKEY P/COLEMAN CC/KENNER C - 21/08/00 - Community Services ............................................................... 4326
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2Appeal against Decision of Commission (80WAIG400,2757) re unfair dismissal and contractual entitlements - Appellant argued
amongst a number of grounds that the Learned Commissioner erred in law and in fact "in assessing the amount of contractual
(sic) benefits due to the Applicant, as no evidence of the terms of the contract of employment were led as to annual leave and
pay in lieu of notice or at all, he enforced Federal Award entitlements, contrary to s29 of the Act" - Full Bench reviewed
authorities, Clause 6 of the "Indigenous Media Organisations Award Minimum Rate Award 1995", s23A of the Act and found
amongst a number of reasons, that there was no appealable error in the exercise of the discretion, and no ground of appeal was
made out - Full Bench dismissed the appeal, save and except for upholding the appeal on the basis of Ground 5, and varied the
decision at first instance by striking out paragraph (b) - Upheld and Decision at first instance varied - Western Australian
Aboriginal Media Association -v- Ms JA Hoffmann - FBA 4 of 2000 - Full Bench - SHARKEY P/SCOTT C./SMITH, C -
14/10/00 – Media........................................................................................................................................................................... 4328

1Appeal against Decision of Full Bench (80WAIG4610) re Order pursuant to s72A of the I.R. Act - Appellant sought Orders to the
effect that it shall have the right to represent under the I.R. Act 1979 the industrial interests of all those persons employed by
Inghams Enterprises Pty Ltd at any location as the company's undertaking may subsequently be carried out, that the FPU shall
not have the right to represent under the I.R. Act, 1979 the industrial interests of any of those persons employed by Inghams
Enterprises at any location as the company's undertaking may subsequently be carried out and that Inghams Enterprises Pty Ltd
includes its successors, assignees, transmittees or any purchaser of the whole or any part of its business - Industrial Appeal
Court reviewed authorities, relevant sections of the I.R. Act and found on evidence that none of the provisions relied upon by
Appellant conferred upon the Commission the power to make the orders sought by it and accordingly dismissed the appeal -
IAC further added that they could detect no error in law in the decision of the Full Bench that, if it had the power to make the
order sought, it would decline to exercise it - Dismissed - AUTO, FOOD, METAL, ENGIN UNION -v - (Not applicable) -
IAC 2 of 2000 - Industrial Appeal Court - - Food, Beverage and Tobacco Mfg ............................................................................ 4577

2Appeal against Decision of Commission (80WAIG396) re dismissed application for contractual entitlements - Appellant argued
amongst a number of reasons that the Learned Commissioner erred in law in holding that in conjunctional sales the
commission received by the respondent from the vendor was divided evenly between each of the respondent's two offices as
such finding was against the weight of evidence and further, it erred in law in failing to have any regard to evidence that the
Respondent in its books of account to the Franchisor (sic) had credited the entire gross commission of the "valley property" to
the York branch of its office - Respondent sought and was admitted by the Full Bench, fresh evidence relating to an admission
by Appellant in other proceedings in this Commission that such a "conjunctional" sale was possible - Full Bench reviewed
authorities, Workplace Agreement and found that it was open on the evidence, including the Appellant's own concessions, that
he had not done what the agreement, or custom and usage, confirmed by reference to extensive evidence established - Further,
having considered all the evidence and all of the submissions, Full Bench found that it had not been established that the
Commissioner erred in his decision at first instance on the grounds of appeal - Dismissed - Mr MR Healy -v- The King and I
Pty Ltd - FBA 2 of 2000 - Full Bench - SHARKEY P/COLEMAN CC/SMITH, C - 13/10/00 - Real Estate Agency ................... 4581

2Appeal against Decision of Commission (80WAIG3076) re unfair dismissal and contractual entitlements - Appellant argued on a
number of grounds including that the Learned Commissioner erred in law in finding there was no dismissal of the Appellant by
the Respondent, and therefore no jurisdiction for the matter to be brought before the Commission and be determined pursuant
to s29(1)(b) and s23A of the Act - Further, the Commissioner erred at law and his discretion miscarried in refusing to allow the
Appellant to cross-examine witnesses for the Respondent as to the Respondent's conduct in respect of employees of the
Respondent placed in a similar situation to that of the Appellant subsequent to the Appellant's termination - Full Bench
reviewed authorities and found amongst a number of reasons, that the termination of the contract of employment in this case
was not brought about by the act of the employer, but by the resignation of the Appellant employee, which was accepted by the
employer, that the Appellant was neither "tripped nor pushed" and that within the meaning of s29(1)(b)(i) of the Act, there was
no dismissal - Full Bench further found that as there was no dismissal and no jurisdiction, it was not necessary to decide
whether the referral was in time, therefore, for all those reasons, the Commissioner did not err, the appeal was not made out -
Dismissed - Mr R Malcolm -v- Mobil Exploration & Producing Australia Pty Ltd ACN 004 588 827 - FBA 36 of 2000 - Full
Bench - SHARKEY P/FIELDING C/KENNER C - 11/10/00 – Exploration................................................................................. 4590

2Appeal against Decision of Commission (79WAIG1758) re unfair dismissal - Full Bench reviewed authorities and found that
material matters of fact and law in this case were indistinguishable from what existed and applied in City of Mandurah v Hull
(IAC)(op cit) - Full Bench regarded themselves bound by the ratio in that case, therefore, were of the view that the submissions
on behalf of the Appellant, which coincide with all but one of the submissions for the Respondent, directed them to make
orders which they have made, the Commission at first instance having erred in ordering as it did and ordered that the appeal
should be upheld and the decision at first instance quashed - Upheld and Quashed - Mr PH Summerfield -v- Shire of Katanning
- FBA 5 of 1999 - Full Bench - SHARKEY P/FIELDING C/WOOD,C - 05/10/00 - Local Government ...................................... 4599

2Appeal against Decision of Industrial Magistrate (unreported) re dismissed application for Breach of Award - Appellant argued
amongst a number of grounds that the Learned Industrial Magistrate erred in law and/or in the exercise of his discretion in
finding that the Complainant had not proven that its member had worked the time alleged - Appellant sought Orders that
appeal be upheld and the Decision of Industrial Magistrate be quashed; that the Full Bench find that the times worked as
alleged in the exhibits be found on balance of probabilities and the matter be referred back to the Industrial Magistrate for
further hearing and determination according to law and the findings and orders of the Full Bench - Full Bench reviewed
authorities and found on evidence that as there was no sufficient credible evidence tendered for the Appellant to make out its
complaint on the balance of probabilities, it was satisfied that the submissions have not established that His Worship misused
his advantage in seeing the witnesses, which advantage was reinforced by the ability to scrutinise documentary evidence, in
particular exhibit E, therefore, it was open to the Learned Industrial Magistrate to find that the onus of proof upon the TWU
had not been discharged - Full Bench further found that it was not necessary to consider Mr Moon's submissions as to s78 of
the Evidence Act 1906 as it was satisfied for the reasons set out in its Decision that no grounds of appeal was made out -
Dismissed - Transport Workers' Union of Australia, Industrial Union of Workers, Western Australian Branch -v- Holm Pty Ltd
- FBA 25 of 2000 - Full Bench - SHARKEY P/COLEMAN CC/FIELDING C - 29/09/00........................................................... 4600

4Application re stay of operation of an Order of the Commission in Matter No. 635 of 1999 (80WAIG4419) pending the hearing and
determination of appeal to Full Bench - Applicant employer that the Commissioner erred in fact and in law on a number of
grounds including that it failed to have regard to the facts that the Respondent's (Applicant's) contract of employment came to
an end by effluxion of time or by the completion of a specified task - President reviewed authorities and found that there was a
serious issue to be tried and that the balance of convenience, equity, good conscience and the substantial merits of the case lied
with the Applicant - Granted and Order Issued - Chubb Security Holdings Australia Limited -v - Mr PR Danson - PRES 14 of
2000 - President - SHARKEY P - 12/09/00................................................................................................................................... 4643

1Appeal against Decision of Full Bench (80WAIG3171) re dismissed application for unfair dismissal - Appellant argued that
Commission did not have jurisdiction under the Act to order either reinstatement or payment of lost wages caused by the
dismissal, as respondent was covered by Federal Award - Industrial Appeal Court reviewed provisions of the Act and found
amongst a number of grounds that Commission had jurisdiction to settle and determine any industrial matters and disputes,
there could be no be no basis for arguing that an Order for compensation for loss of injury caused by a dismissal may be made,
and that claims for compensation for wages lost following a dismissal were subject to the restrictions imposed by s.23A - IAC
was satisfied in the circumstances to allow this appeal and quash the order for compensation - Upheld and Quashed - City of
Geraldton -v- Mr DJ Cooling - IAC 4 of 2000 - Industrial Appeal Court - Kennedy J./Scott J./Parker J. - 16/11/00 - Local
Government .................................................................................................................................................................................. 5341
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1Appeal against Decision of Full Bench (79WAIG1874) re costs - Respondent sought costs that were unnecessarily incurred for the

attendance of counsel to a hearing that was adjourned because Appellant failed to serve notices - Industrial Appeal Court was
satisfied that the Court exercise its discretion in favour of the Respondent and the time for making the Application be extended
and certificate be granted and costs be taxed on the Supreme Court Scale by a taxing officer of the Court - Granted - City of
Mandurah -v- Mr W Hull - IAC 5 of 1999 - Industrial Appeal Court - Kennedy J./Rowland J./Anderson J. - 16/11/00 - Local
Government   ................................................................................................................................................................................ 5344

2Appeal against Decision of Commission (80WAIG2749) re unfair dismissal and payment of compensation - Appellant argued on the
matter relating to the non-payment of compensation for the loss of earnings and in particular, failed to order compensation to
offset the loss suffered by Mr. Ward by reason of the dismissal - Further failed to award Mr. Ward the loss suffered by him by
reason of the dismissal, subject only to the statutory limit and determined not to pay Mr. Ward compensation for loss of
earnings after evidence from Mr. Ward that he was unemployed for a period of some 19 weeks - Full Bench found that the
decision of the Commission was discretionary and that it was for the Appellant to establish that the exercise of discretion at
first instance miscarried according to the established principles - Further Mr. Ward was given a redundancy payment in excess
of that prescribed by the award thus there was no error established in the exercise of discretion - Dismissed - AUTO, FOOD,
METAL, ENGIN UNION -v- Goldfields Contractors Pty Ltd - FBA 32 of 2000 - Full Bench - SHARKEY P/COLEMAN
CC/SCOTT C. - 06/12/00 - Metal Ore Mining  ............................................................................................................................ 5345

2Appeal against Decision of Commission (80WAIG1963) re unfair dismissal - Appellant argued amongst a number of reasons that the
learned Senior Commissioner erred in law and failed to find that the summary dismissal was harsh, unjust and unreasonable
and to take into account the failure of the Respondents to comply with its own disciplinary procedure in giving a final warning
and the deficiencies in the provision of the equipment provided by the Respondent were a contributing cause of the accident
and sought an Order for extension of time to file an appeal to the Full Bench of the Commission - Full Bench found that the
Appellant's breaches of safety were found not to be minor but of such seriousness that the trust between the employer and the
employee had been completely underminded and that the Appellant committed a clear breach of the Respondent's safety policy
and procedures and failed in his duty of care at common law to take reasonable care for both himself and co-employees as he
was a very experienced operator and a team leader - Full Bench further found that the Respondent did not abuse its right to
dismiss the Appellant - Appeal dismissed. - Mr KR Porter -v- Eltin Limited (ACN 009 366 036) & Other - FBA 26 of 2000 -
SHARKEY P/COLEMAN CC/KENNER C - 23/08/00 – Goldmining.......................................................................................... 5348

4Application re Stay of Operation of an Order of the Industrial Magistrate's Court in Complaint No. CP 250 of 2000 (80WAIG5182)
pending the hearing and determination of Appeal to Full Bench - Applicant argued that the grounds of appeal are that the
Learned Magistrate did not have the jurisdiction to deal with the matter, that the complaint was not made and filed by the
Complainant, nor an authorised person, that the person representing the Complainant was not authorised to make the
Complaint and the relief sought was that the appeal be upheld and the order be dismissed - President applied the principles for
the stay of operation and determined that the applicant had not established that the stay should be granted and on the balance of
convenience the individual, Ms Hoffmann had been deprived of the fruits of her judgment long enough - Dismissed - Western
Australian Aboriginal Media Association -v- Ms JA Hoffmann - PRES 17 of 2000 - President - SHARKEY P - 27/11/00 -
Media ........................................................................................................................................................................................... 5362

APPRENTICES AND JUNIONS
Application re unfair dismissal - Applicant argued dismissal was unfair because she was not given an opportunity to complete the

agreed period of probation - Respondent argued that the decision of not continuing the probationary period was based upon
Applicant's attendance record at the training course and as an accredited trainer for the purpose of apprenticeships, it should
maintain a certain standard - Commission found that the Applicant was given an opportunity to prove her suitability and was
also warned of the need to improve, therefore it was quite reasonable for the Respondent to have reached that conclusion and
the dismissal was not unfair - Dismissed - Ms N L Meehan -v- Volona Nominees Pty Ltd - APPL 1224 of 1999 - BEECH C -
05/09/00 – Hairdressing................................................................................................................................................................. 4843

AWARDS
2Appeal against Decision of Industrial Magistrate (80 WAIG 3050) re Breach of Award - Appellant argued Magistrate erred in fact

and in law in finding the Appellant was bound by the Electrical Contracting Industry Award - Full Bench reviewed authorities
and found Magistrate had not erred in finding both Appellant and Respondent member to be bound by the Award - Dismissed -
Shenton Enterprises Pty Ltd t/as John Shenton Pumps -v- COMM, ELECTRIC, ELECT, ENERGY - FBA 3 of 2000 - Full
Bench - SHARKEY P/COLEMAN CC/SMITH, C - 17/04/00 - Construction Trade Services ...................................................... 2841

Application for interpretation of the Public Service Allowances (Fisheries and Wildlife Officers) Award 1999 re paragraph (2)(a) of
Clause 5 - Commuted Overtime Allowance - Commission was asked to interpret and declare the true meaning of five questions
- Commission reviewed questions, authorities and its answer to the questions were "No" - Respondent requested that
Commission now amend the award in terms of the interpretation - Commission declined because parties were negotiating an
Enterprise Bargaining Agreement - Commission adjourned matter and will re-examine it at the end of adjournment period to
determine whether it warranted the award being amended in the manner requested - Adjourned - Civil Service Association of
Western Australia Incorporated -v- Executive Director, Fisheries Western Australia - P 8 of 2000 - BEECH C - 26/06/00 –
Fisheries ........................................................................................................................................................................................ 3039

Complaint re Breaches of Award - Complainant argued Defendant failed to pay its employee Jonathan Michel, various entitlements
pursuant to the award and sought to recover the alleged underpaid sum plus interest thereon said to be owing to the employee -
Complainant further sought the imposition of penalties and costs of the action - Defendant denied that the award binds it and
argued that its principal business activity was not that of electrical contracting but rather that of pump service and repairs,
therefore, it was bound by the Metal Trades (General) Award - Industrial Magistrate reviewed award scope, authorities and
found that the preponderance of the Defendant's business in its Bore Service and Repair Division was clearly within the
electrical contracting industry, and that the Electrical Contracting Industry Award applied and that the Defendant was bound
by that award - Proven - COMM, ELECTRIC, ELECT, ENERGY -v- Shenton Enterprises Pty Ltd t/as John Shenton Pumps -
CP 31 of 1999 - Industrial Magistrate - Cicchini IM - 29/12/99 - Electrical Contractors ............................................................... 3050

Application for new Award - Parties agreed that an award should issue to cover Psychologists and Social Workers employed in an
Independent school - Arbitration was required as a result of unresolved issues which included quantum of holidays, salaries
and sick leave - Commission reviewed authorities, the Wage Fixation Principles mainly principles 11 dealing with the making
of a new Award and after considering current conditions, set down those conditions in dispute and issued the award - Award
Issued - INDEPENDENT SCHOOLS SAL OFFIC -v- Anglican Schools Commission (Inc) & Others - A 3 of 1996 - SCOTT
C. - 14/07/00 – Education.............................................................................................................................................................. 3198

Application re variation of the Food Industry (Food Manufacturing or Processing) Award No. A20 of 1990 - Applicant Union sought
to vary the Meal Allowance and the Leading Hand Allowance Clause to increase the allowances in accordance with changes to
the consumer price index pursuant to the Statement of Principles (1999) - Commission was satisfied that the application
complied with the 1999 Statement of Principles - Granted. - The Food Preservers' Union of Western Australia, Union of
Workers -v - Anchor Products Pty Ltd & Others - APPL 461 of 2000 - SMITH, C - 19/07/00 - Food Manufacture ..................... 3285
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Application re variation of the Government Railways Locomotive Enginemen's Award 1973 - Applicant union sought to vary the
Kilowatt Allowance, Shift Work Allowance and Hamper Allowance pursuant to the Statement of Principles in the 2000 State
Wage Case Decision - Commission was advised by the Representatives of both parties that the parties sought to amend the
Award in accordance with the rates set out in an agreed schedule and that variation should have effect from the beginning of
the first pay period after 3 August 2000 - Commission considered the matters set out in the application, the Respondent's
answer and counter proposal and the agreed schedule of amendments and was satisfied that the application complied with the
1997, 1998, 1999 and 2000 Statement of Principles - Granted - The Australian Rail, Tram and Bus Industry Union of
Employees, West Australian Branch -v- Western Australian Government Railways Commission - APPL 1199 of 2000 -
SMITH, C - 25/08/00 – Railway.................................................................................................................................................... 4348

Complaint re Breaches of Award - Complainant argued that defendant breached an award by failing to allow the accrued days off and
that prior to its members signing their contracts, the question of agreeing to forego entitlements to accrued days off was not
discussed - Defendant argued that complainant's members signed contracts on the basis that they would forego the accrued
days off - Industrial Magistrate found that all of the complainant's members were employed on contracts which incorporated
the provisions of the relevant Nurses Award and that the award provided for the accrual of days off, therefore, defendant was
in breach of the award by not allowing the accrual of days off - Proven - The Australian Nursing Federation, Industrial Union
of Workers Perth -v- Albany Regional Hospital - CP 99, 104 & CP 105 of 1997 - Industrial Magistrate - Malone IM - 01/03/98
- Health Services............................................................................................................................................................................ 4353

Complaints re alleged breaches of award re Wages - Complainant argued that the employee was classified as an "Assistant
Supervisor" under the Aged and Disabled Hostels Award and had been underpaid - Defendant argued that the employee was
not covered by the award - Industrial Magistrate, applying the appropriate test to the facts of the case, found that the employee
was employed as an "Assistant Supervisor" and the fact that the defendant chose to describe her position as something else and
that the employee did not assist the supervisor in many of the other duties of the supervisor was of no consequence in the
particular case - Proven - LIQUOR, HOSPITALITY & MISC -v- Kellerberrin Care of the Aged Committee Incorporated T/A
Dryandra Frail Aged Hostel - CP 159 of 1996 - Industrial Magistrate - Reynolds IM - 23/04/97 - Community Services.............. 4381

Application to vary an Award - Applicant Union sought to vary the Building Trades (Goldmining Industry) Award Nos. 29 & 32 of
1965, No. 4 of 1906 by inserting a clause relating to superannuation - Respondent opposed it on the basis that there was no
purpose to be achieved by the inclusion of the proposed clause in the award and the fact was the inclusion of the proposed
clause in the award would be legislatively benign and would not change the Superannuation Guarantee Act or the Industrial
Relations Act - Commission found that this award was the only one that did not have a superannuation provision in it and that
there was insufficient substance in the opposition to refuse to justify that the application be refused - Granted - The Western
Australian Builders' Labourers, Painters & Plasterers Union of Workers & Other -v- Lake View and Star Limited & Others -
APPL 1943 of 1999;APPL 898 of 2000 - GREGOR C - 06/09/00 – Unions ................................................................................. 4820

Application to vary an Award - Applicant sought to vary the area and scope clause of the award to effectively reduce the need to bring
evidence to prove what is the business of the company and hence whether it operates in the security industry - Respondent had
no objection to the application in those terms - Commission was satisfied that the application on merit should be granted -
Granted - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Transurety Ltd -
APPL 978 of 2000 - WOOD,C - 21/09/00..................................................................................................................................... 4823

Conference referred re dispute over certain staff to perform boiler blow down duties in the public hospital maintenance sector -
Applicant argued amongst a number of reasons that the issue the subject of the present dispute was not one that fell within the
terms of Appendix B of the Award - Respondent Unions sought a declaration and consequential Orders to the effect that boiler
blown down work be undertaken by plant operators and/any person employed under a classification of the award, that the two
employees concerned be paid a sum equal to that they should have been paid under their respective contracts of employment,
as if they had been allocated overtime pursuant to the Agreement and that the issue of boiler blow down work constitutes
multi-skilling for the purposes of the award and should be dealt with pursuant to clause 2 of Appendix B of the Award -
Respondent Unions argued amongst a number of reasons that the present dispute was not a small and local issue, but rather had
clear implications right across the public hospital sector - Commission reviewed authorities, relevant provisions of the Award
and found that the subject of the present dispute does have implication across the public hospital sector and was not one that
was isolated purely to the operations of OPH, that Appendix B of the Award when read as a whole, were intended by the
parties to be an appropriate and structured vehicle to coherently pursue matters in relation to multi-skilling, in a non-
adversarial environment and through the process of co-operation and consultation - Commission further found that the issue of
performance of boiler blow down work should be referred to the working party in accordance with the award to enable it, and
other relevant matters concerning multi-skilling between the respective engineering and building services groups, to be
properly considered - Further, that it was only fair and equitable for the two employees concerned to receive some
compensation for the loss of a benefit through no fault of their own - Ordered Accordingly - Metropolitan Health Services
Board -v- AUTO, FOOD, METAL, ENGIN UNION & Others - CR 63 of 2000 - KENNER C - 18/09/00 – Hospital ................. 4863

Conference referred re application relating to rates of pay - Applicant Union argued that as a result of the application of State Wage
Case movements, rates of pay contained in the Agreement had, in some cases, been overtaken by rates of pay in the Award and
sought a determination by the Commission as to the terms of an Agreement in 1996 to maintain the rates - Respondent
objected and opposed the application in its entirety and argued that when earnings were aggregated, employees in question
were in fact receiving more favourable conditions and pay than under the Agreement - Commission found that this matter was
properly characterised as a claim for contractual entitlement and that being so, the onus was on applicant to persuade
Commission on the balance of probabilities that it had established its claim, which it had not discharged, therefore the matter
will be determined by an order of dismissal - Dismissed - BRICK, TILE & POTTERY UNION -v- Metro Brick - Cardup Plant
- CR 220 of 1999 - KENNER C - 22/09/00 – Brickworks ............................................................................................................. 4868

Application to vary the Government Officers Salaries, Allowances and Conditions Award 1989 - Parties argued that in reality there
was no change in the scope of the Award and raised no objection to it - Commission was satisfied that the award should be
amended by adding the "Forest Products Commission" in Schedule A of the List of Respondents - Award Varied - Forest
Products Commission -v- Civil Service Association of Western Australia Incorporated & Others - P 60 of 2000 - FIELDING C
- 22/11/00 - Forestry and Logging  ............................................................................................................................................... 5514

Application re variation of the Railways Employee's Award No. 18 of 1969 - Applicant Union sought to vary the clauses of
Allowances and Arrangements for Specified Workers, Special Rates and Provisions, Shift and/or Night Work, Classification
Structure and Rates of Pay pursuant to the Principles 2 and 5 of the 2000 State Wage Case Statement of Principles -
Respondent after discussions consented to variations and the parties agreed that the Award variations should have effect from
22 October 2000 - Commission granted the variations to the Award and found that all the variations sought complied with the
1997, 1998, 1999, 2000 Statement of Principles - Granted - The Australian Rail, Tram and Bus Industry Union of Employees,
West Australian Branch -v- Western Australian Government Railways Commission & Others - APPL 1686 of 2000 - SMITH,
C - 04/12/00 - Rail Transport......................................................................................................................................................... 5609

BREACH OF ACTS/AWARDS/ORDERS
Complaint re Breaches of Award - Complainant argued that Defendant committed 75 separate breaches of the "Building Trades

Construction Award 1987 R14 of 1978" - Defendant argued that Complainant was not an employee but a subcontractor
because the hourly rate paid reflected prevailing industry standards for sub-contractors - Industrial Magistrate determined that
Complainant was not in business as a sole trader or in partnership as he made no profit and provided his services exclusively to
Defendant at Defendant's direction and used tools, equipment and material supplied by Defendant - Industrial Magistrate
further concluded that Complainant was at all material times an employee within the meaning of S.7 of the Industrial Relations
Act and that each complaint had been made out - Proven - The Western Australian Builders' Labourers, Painters & Plasterers
Union of Workers -v- Hanssen Pty Ltd - CP 161 of 1999 - Industrial Magistrate - Cicchini IM - 02/03/00 – Construction .......... 3042
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BREACH OF ACTS/AWARDS/ORDERS—continued
Complaint re Breaches of Award - Complainant argued Defendant failed to pay its employee Jonathan Michel, various entitlements

pursuant to the award and sought to recover the alleged underpaid sum plus interest thereon said to be owing to the employee -
Complainant further sought the imposition of penalties and costs of the action - Defendant denied that the award binds it and
argued that its principal business activity was not that of electrical contracting but rather that of pump service and repairs,
therefore, it was bound by the Metal Trades (General) Award - Industrial Magistrate reviewed award scope, authorities and
found that the preponderance of the Defendant's business in its Bore Service and Repair Division was clearly within the
electrical contracting industry, and that the Electrical Contracting Industry Award applied and that the Defendant was bound
by that award - Proven - COMM, ELECTRIC, ELECT, ENERGY -v- Shenton Enterprises Pty Ltd t/as John Shenton Pumps -
CP 31 of 1999 - Industrial Magistrate - Cicchini IM - 29/12/99 - Electrical Contractors ............................................................... 3050

Complaint re Breach of Award - Complainant argued that defendant committed breaches of Award No. R48 of 1978 and sought
compensation for unpaid wages, superannuation, annual leave entitlements, holiday pay, interest on those amounts and costs -
Complainant argued that if the Restaurant, Tearoom and Catering Workers Award No.R48 of 1978 does not apply to her that
she was nevertheless entitled to the amounts sought by virtue of the Minimum Conditions of Employment Act 1993 -
Complainant further argued that she was falsely misled into believing and accepting that she was a partner in the business,
when in reality she was not - Defendant argued that complainant was a partner in the restaurant business with his son and
maintained that it did not have any contractual relationship with complainant - Industrial Magistrate found that legal ownership
of the business remained with the defendant and there was never any intention to transfer ownership of the business - IM
further found that this was a matter for another Court to consider and determine as this court cannot deal with such claims and
that the complainant was never an employee of the defendant - Dismissed - Ms DS Prowse -v- Monterry WA Pty Ltd - CP
84,85,86,87 of 1999 - Industrial Magistrate - Cicchini IM - 22/06/00 – Restaurant ....................................................................... 3062

Complaint re further hearing on Orders for compensation and contractual entitlements following hearing (80WAIG3053) -
Complainant argued that the quantum of compensation to be awarded should be calculated on the basis of an average weekly
amount earnt during his period of employment with Defendant - Defendant argued that such a calculation was inappropriate
and suggested that any assessment of the complainant's prospective income should be based upon the base rate - IM reviewed
WPA Act, MCE Act and found that reinstatement was impracticable and awarded complainant compensation in the form of
unpaid annual leave, two weeks pay on account of failure to give notice, the difference in earnings between 15 November 1999
and the end of March 2000 and damages for injury - Further, IM reviewed I.R. Act, WPA Act, Legal Practitioners Act 1893,
IR(Industrial Agents) Regs 1997, WPA(IA) Regs 1997, Local Courts Act 1904 and the Local Courts Rules 1961 and found
that no costs or charges can be allowed to a successful party with respect to his or her representation by an industrial agent in
this Court, therefore complainant's application for costs was refused - Ordered Accordingly - Mr CM Lopdell -v- Kulin
Industries Pty Ltd - CP 243 of 1999 - Industrial Magistrate - Cicchini IM - 04/05/00 – Brickworks ............................................. 3287

Complaint re Breaches of Award - Complainant argued that defendant breached an award by failing to allow the accrued days off and
that prior to its members signing their contracts, the question of agreeing to forego entitlements to accrued days off was not
discussed - Defendant argued that complainant's members signed contracts on the basis that they would forego the accrued
days off - Industrial Magistrate found that all of the complainant's members were employed on contracts which incorporated
the provisions of the relevant Nurses Award and that the award provided for the accrual of days off, therefore, defendant was
in breach of the award by not allowing the accrual of days off - Proven - The Australian Nursing Federation, Industrial Union
of Workers Perth -v- Albany Regional Hospital - CP 99, 104 & CP 105 of 1997 - Industrial Magistrate - Malone IM - 01/03/98
- Health Services............................................................................................................................................................................ 4353

Application re breach of Award - Complainant argued that Defendant wrongly stood down workers and did not pay for their relative
shifts and sought Orders that the Company pay wages for those shifts - Defendant argued that complaint was invalid for
duplicity under section 43 of the Justices Act - Further, Defendant argued that the obligations of an employee was set out in
clause 5(3) of the Award - Industrial Magistrate found that the authorities all required that an employee be ready and willing to
work as directed by his employer when he reports for work - Further, that the workers who attended the union meeting were
not ready and willing to work, that there was a possibility of a strike and the Company did not know the duration of that
meeting, therefore the Defendant was justified in standing down workers and refused to pay wages - Dismissed - The
Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- Saint Barbara Mines Ltd - CP 175 of
1996 - Industrial Magistrate - Gething IM - 16/01/98 – Goldmining ............................................................................................. 4359

Application re Breach of Award - Complainant argued that Defendant breached Clause 24 of the Printing (Newspaper) Award 1979
by failing to allow a Union Official to interview individual members during working hours - Defendant denied the claim -
Industrial Magistrate reviewed clause 24 of the award and found on evidence that on the balance of probabilities the Defendant
knew and intentionally failed to comply with the provisions of clause 24 of the award as alleged in the complaint and thereby
committed a breach of the award - Proven - AUTO, FOOD, METAL, ENGIN UNION -v- Nationwide News Pty Ltd T/A
Sunday Times - CP 208 of 1997 - Industrial Magistrate - Calder IM - 14/08/98 - Newspaper....................................................... 4362

Complaint re Breach of Award - Complainant argued that overtime should have been paid at time and a half times the hours at the rate
he was ordinarily paid and not what the award amount was - Further, because the amount fixed under the award was only a
minimum rates of pay, any amounts an employer agreed to pay an employee becomes the award rate for that employee -
Defendant argued that Complainant's interpretation was incorrect and the court can enforce only the rate which was prescribed
by the award - Industrial Magistrate reviewed authorities, award clause and found that the court had no power to enforce an
amount above that in the award clause, therefore Complainant had no claim - Dismissed - AUTO, FOOD, METAL, ENGIN
UNION -v- Bernard Hart Nominees T/A Bendigo Metals - CP 105 of 1996 - Industrial Magistrate - - 21/11/96.......................... 4365

Complaint re Breach of the Building Trades (Construction) Award by failing to pay travel allowance, the correct rate for working on a
rostered day off, crib time, overtime for working without a lunch break, crib time for weekend work, meal allowance,
proportionate annual leave on termination, the correct rate of annual leave and waiting time - Industrial Magistrate reviewed
evidence, authorities, Award and found that Complainant was employed by Defendant usually doing work that may be
described falling within the definition of construction work, however, Complainant was not usually employed in any of the
callings set out in Clause 8 of the Award and was not usually employed in the construction industry - Decision Issued - The
Western Australian Builders' Labourers, Painters & Plasterers Union of Workers -v- Holtmeulen Pty Ltd T/A Fill-Crete WA -
CP 111 of 1997 - Industrial Magistrate - Malone IM – Construction............................................................................................. 4366

Complaint re Breach of Award - Complainant argued that Defendant company failed to pay its member, a redundancy entitlement
under clause 38(2) of the Electrical Contracting Industry Award - Defendant denied the allegation on the basis that
Complainant member was an independent contractor and not an employee and therefore he was not entitled to such a payment
- Industrial Magistrate reviewed authorities and found on evidence that Complainant member was not an employee of the
Defendant company during the period in question, that he was an independent contractor and therefore not entitled to the
redundancy payment claimed - Dismissed - COMM, ELECTRIC, ELECT, ENERGY -v- Kenray Enterprises Pty Ltd t/a TCT
Electrical - CP 89 of 1996 - Industrial Magistrate - Lawrence IM - 14/02/97 – Electrical ............................................................. 4370
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Complaint re Breach of Workplace Agreement Act 1993 - The issue was whether tape recordings of conversation listed in paragraph
7 of the Statement of Agreed Facts may be admitted in evidence at the hearing of the complaints - Defendants opposed their
admission on the ground that the recordings were obtained for the purpose of entrapment so that prosecutions could be brought
under the relevant legislation - Complainant argued that each of the alleged breaches was a serious matter and that they were
difficult matters to prove, given that normally such discussions involve only the employee and employer, with no independent
witness - Further, that this was not a case of entrapment in the sense that no assistance or encouragement to act in the alleged
manner was apparent - Industrial Magistrate reviewed Act, authorities and found that even if it was accepted that Complainant
resorted to trickery or secrecy, the statements recorded on tape were admissible because they were voluntary statements and
the balance of public interest in matters of this kind was in favour of allowing the tape to be used in evidence - IM concluded
that the tapes of conversations may be admitted in evidence in the proceedings, provided the normal requirements were
complied with, or consented to - Decision Issued - Mr ME Game -v- Air Attention W.A. Pty Ltd - CP 193 of 1995 - Industrial
Magistrate - Brown I.G. IM - 08/02/96.......................................................................................................................................... 4373

Complaint re Breach of Award - Complainant argued that defendant failed to pay him night work allowance, overtime payments and
correct rate of pay for work on a Saturday pursuant to the Award - Defendant denied the allegations and argued that all
payments due to complainant have been made - Further defendant denied that complainant had worked the overtime alleged -
Industrial Magistrate found that given the state of the complainant's evidence, on the balance of probabilities, he has not
discharged the burden of proving his complaint - Dismissed - Mr CA Hodgson -v- Santor Pty Ltd - CP 194 of 1998 - Industrial
Magistrate - Cicchini IM - 03/06/99 – Dairy.................................................................................................................................. 4376

Complaint re Breach of Award - Complainant argued that defendant was in breach of Clause 19.3 of the Health and Disability
Services Support Workers - WA Government Award 1996, which states "No deduction shall be made from an employee's
wages unless the employee has authorised such deduction in writing" - Defendant argued that under s187AA of the Workplace
Relations Act 1996 an employer was not to pay an employee who was on strike and an employee was not to accept monies
involving such a period, and this meant the monies paid were not part of wages and therefore were not a deduction - Industrial
Magistrate found that by law complainant could not be paid for the time she was engaged in industrial action, that payment
which should not have been made was recovered out of the next pay and that complainant had no legal entitlement to receive
the monies - IM accepted the defendant's argument that in circumstances where there was no legal entitlement to have received
the monies defendant was not effecting a deduction within the meaning of the term used in the award by recovering the monies
and that this action did not constitute a breach of the relevant award - Dismissed - LIQUOR, HOSPITALITY & MISC -v-
Fremantle Hospital - CP 87 of 1997 - Industrial Magistrate - Malone IM - 17/11/97 - Health and Community Services .............. 4379

Complaints re alleged breaches of award re Wages - Complainant argued that the employee was classified as an "Assistant
Supervisor" under the Aged and Disabled Hostels Award and had been underpaid - Defendant argued that the employee was
not covered by the award - Industrial Magistrate, applying the appropriate test to the facts of the case, found that the employee
was employed as an "Assistant Supervisor" and the fact that the defendant chose to describe her position as something else and
that the employee did not assist the supervisor in many of the other duties of the supervisor was of no consequence in the
particular case - Proven - LIQUOR, HOSPITALITY & MISC -v- Kellerberrin Care of the Aged Committee Incorporated T/A
Dryandra Frail Aged Hostel - CP 159 of 1996 - Industrial Magistrate - Reynolds IM - 23/04/97 - Community Services.............. 4381

Complaint re Breach of Workplace Relations Act 1996 - Complainant argued that Defendant intentionally hindered and/or obstructed
its duly credentialed official exercising power under s.285B of the above Act - Defendant argued that Industrial Magistrate
lacked jurisdiction to deal with the matter - Defendant further argued that Complainant did not have the authority of each
employee subject of this complaint to inspect its records, the request did not indicate the investigation related to a suspected
breach and the time indicated was not convenient to the Defendant - Industrial Magistrate rejected Defendant's contention re
jurisdiction - Further, IM reviewed authorities and Act and found on evidence that Defendant intentionally hindered and
obstructed the Complainant's officer from inspecting the time and wages record by deliberately refusing to make available such
information as required under s.285B(4) of the Act and that the Defendant deliberately denied the officer inspection of records
of other former employees other than Mr Warren Alexander who were members of the Complainant - Proven - LIQUOR,
HOSPITALITY & MISC -v- Olten Pty Ltd - CP 261 of 1999 - Industrial Magistrate - Cicchini IM - 17/08/99 - Other Business
Services ......................................................................................................................................................................................... 4383

Complaint re Breach of Award - Complainant argued Defendant failed to maintain time and wages records over 34 separate pay
periods and sought payment of wages, pay in lieu and pro-rata annual leave - Defendant denied claim - Industrial Magistrate
reviewed award, authorities and found amongst a number of reasons that on the balance of probabilities, Complainant was at
all relevant times employed by Defendants and his employment was squarely within the scope of the award  - Further, with
regard to the alleged breaches of Clause 22, the Complainant had not discharged his evidentiary burden to show a failure to
maintain and keep a record of the matters set out in that award clause and accordingly all 34 complaints relating to a breach of
Clause 22 should be dismissed - Decision Issued - Mr G Logan-Scales -v- Kevin James Oliver and Heather Janet Oliver T/A
Club Sierra - CP 118 of 1995 - Industrial Magistrate - Brown I.G. IM - 21/12/95 – Recreation .................................................... 4387

Complaint re breach of Section 96E(I)(a) of the Industrial Relations Act - Complainant argued that second Defendant threatened that
discriminatory action may be taken against her as she was not a member of an employee organisation and because of the
apparent company policy, first Defendant was also liable under the Act - Industrial Magistrate found that overall in this case,
no evidence had been called by the defence and there appeared to be no reason on the versions given by the various
prosecution witnesses for Magistrate to question their veracity and therefore their evidence will be accepted in total - IM drew
a conclusion beyond reasonable doubt that there was a policy relating to union membership and the basis for the policy was a
belief in the application of the federal award - Further, IM was satisfied beyond reasonable doubt on evidence that there was a
threat alleged - Proven - Mr AG Shuttleton - DOPLR -v - Leighton Contractors Pty Ltd - CP 71,72 of 1996 - Industrial
Magistrate - Thobaven IM - 20/11/98 ........................................................................................................................................... 4396

Complaint re further hearing on issues of quantum - By written submission Complainant Union sought that Defendant pay for the
Complainant's costs for the services of a legal practitioner - IM found that the method demonstrated and the calculations
contained in exhibit 4 were appropriate, subject to adjustment for a daily half hour break taken by Complainant and that the
Defendants were liable to pay - IM further found that there was absolutely no basis for the making of an Order for costs as
Complainant for reasons best known to him failed to relist the matter and consequently incurred further and unnecessary costs,
therefore, it was not appropriate for the defendant to pay when it was unnecessarily incurred - Further, that claim for interest
was an after thought and accordingly had no basis for the award of interest claimed - Decision Issued - Transport Workers'
Union of Australia, Industrial Union of Workers, Western Australian Branch -v- Giovanni Basilio Nicoletti and Giuliana
Nicoletti t/a GB & G Nicoletti - CP 88,89 of 1997 - Industrial Magistrate - Cicchini IM - 08/10/97 – Transport.......................... 4401

Complaint re Breach of Award - Complainant Union argued that defendant had failed to keep time and wages record relating to its
member on a weekly basis pursuant to the Award - Defendant denied that it was bound by the Award and argued that it kept
appropriate time and wages records and that it was purely a service company engaged in the provision of labour - Industrial
Magistrate reviewed Award, Authorities and found that, as a matter of fact, defendant was engaged in the service industry, that
all of the time and wages records was a report sheet designed for operational purposes only and falls far short of what was
required by the Award - IM further found that in the end complainant failed to prove that defendant was bound by the Award
and accordingly it had not made out any of the alleged breaches set out in the complaint - Dismissed - Transport Workers'
Union of Australia, Industrial Union of Workers, Western Australian Branch -v- Pinnacle Services Pty Ltd - CP 10 of 1999 -
Industrial Magistrate - Cicchini IM - 03/06/99 – Tourism ............................................................................................................. 4402
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BREACH OF ACTS/AWARDS/ORDERS—continued
2Appeal against Decision of Industrial Magistrate (unreported) re dismissed application for Breach of Award - Appellant argued

amongst a number of grounds that the Learned Industrial Magistrate erred in law and/or in the exercise of his discretion in
finding that the Complainant had not proven that its member had worked the time alleged - Appellant sought Orders that
appeal be upheld and the Decision of Industrial Magistrate be quashed; that the Full Bench find that the times worked as
alleged in the exhibits be found on balance of probabilities and the matter be referred back to the Industrial Magistrate for
further hearing and determination according to law and the findings and orders of the Full Bench - Full Bench reviewed
authorities and found on evidence that as there was no sufficient credible evidence tendered for the Appellant to make out its
complaint on the balance of probabilities, it was satisfied that the submissions have not established that His Worship misused
his advantage in seeing the witnesses, which advantage was reinforced by the ability to scrutinise documentary evidence, in
particular exhibit E, therefore, it was open to the Learned Industrial Magistrate to find that the onus of proof upon the TWU
had not been discharged - Full Bench further found that it was not necessary to consider Mr Moon's submissions as to s78 of
the Evidence Act 1906 as it was satisfied for the reasons set out in its Decision that no grounds of appeal was made out -
Dismissed - Transport Workers' Union of Australia, Industrial Union of Workers, Western Australian Branch -v- Holm Pty Ltd
- FBA 25 of 2000 - Full Bench - SHARKEY P/COLEMAN CC/FIELDING C - 29/09/00........................................................... 4600

Complaint re breach of Workplace Agreement Act - Complainant argued that the Defendant unfairly dismissed her without a valid
reason and without giving notice and was seeking Orders pursuant to s.51 of the Act - Defendant argued that Complainant
resigned and it did not terminate her employment - Industrial Magistrate found that the Defendant could not reasonably accept
an ultimatum given by the Complainant and in consequence of its refusal to accept the ultimatum the Complainant resigned in
an impetuous act and that the Complainant resigned intentionally and voluntarily and it was not a forced resignation -
Industrial Magistrate further found that the Complainant resigned with intention of doing so and that such resignation was not
withdrawn, therefore the claim made alleging unfair dismissal cannot be and was not made out - Dismissed - Ms J Searle -v-
Stride Nominees Pty Ltd T/F R.F. Stride Family Trust T/A Pooltime - CP 21 of 2000 - Industrial Magistrate - Cicchini IM -
26/09/00 - Pool Supplies................................................................................................................................................................ 4824

CASUAL WORK
Application re unfair dismissal - Applicant sought adjournment because he had recently engaged Counsel who needed the

adjournment - Commission formed the opinion that applicant had ample time to secure representation and given that
Respondent had informed Commission that an adjournment would involve some cost, therefore, Commission on balancing
both positions denied adjournment - Applicant argued his dismissal was unfair - Respondent argued that Applicant was not
dismissed because he was a casual employee whose employment was characterised by whether it had sufficient work available
for him, that his decision not to offer further work to applicant was as a result of an incident which had occurred on the
preceding Friday - Commission was satisfied that applicant caused disruption and considerable cost to respondent and that his
actions were such that it was entirely reasonable for Respondent to decide that it no longer wished to have him in its employ -
Dismissed - Mr MJ Ryan -v- Trees Need Tree Surgeons - APPL 1814 of 1999 - BEECH C - 23/06/00 - Forestry and Logging .. 3097

CLASSIFICATION
2Appeal against decision of the Commission (80WAIG1668) re dismissed application for classification of a member - Appellant

argued that Commission erred in law in its findings that it had jurisdiction to deal with the matter as the claim seeks, in effect
enforcement of an award and a bare declaration of the true interpretation of the award - Respondent objected to and opposed
the claim and sought an order that the application be dismissed for want of jurisdiction - Full Bench found that the application
made and the order sought were clearly and unequivocally within jurisdiction and power, and that the appeal was not
competent or otherwise made out - Dismissed - St Michael's School -v- INDEPENDENT SCHOOLS SAL OFFIC - FBA 22 of
2000 - Full Bench - SHARKEY P/COLEMAN CC/KENNER C - 04/07/00 – Education ............................................................. 2839

2Appeal against Decision of Industrial Magistrate (80 WAIG 3050) re Breach of Award - Appellant argued Magistrate erred in fact
and in law in finding the Appellant was bound by the Electrical Contracting Industry Award - Full Bench reviewed authorities
and found Magistrate had not erred in finding both Appellant and Respondent member to be bound by the Award - Dismissed -
Shenton Enterprises Pty Ltd t/as John Shenton Pumps -v- COMM, ELECTRIC, ELECT, ENERGY - FBA 3 of 2000 - Full
Bench - SHARKEY P/COLEMAN CC/SMITH, C - 17/04/00 - Construction Trade Services ...................................................... 2841

Conference referred re fairness and equity of treatment during restructure - Applicant's union sought an order that the salary of each of
the four employees be maintained at their current level (i.e. Level 2.5) until their "substantive pay" reaches that level -
Applicant's union further argued amongst a number of reasons that it was unjust that the employees should face the prospect of
receiving a significant reduction in salary because of a late change in the Respondent's policy - Respondent opposed the
making of such order and argued that it was not consistent with public sector requirements to maintain the payment of higher
duties allowances when the higher duties are no longer being performed - Respondent further argued that the employees are
not now performing Level 2 work on a permanent basis and hence should not, consistent with the State Wage Fixing
Principles, be entitled to receive a higher salary - Public Service Arbitrator found on evidence that the employees were
performing work which was properly assessed at Level 2 as indeed appeared to have been verified by the Respondent's
subsequent assessment of the new posts, therefore the employees ought to be entitled to salary maintenance at Level 2
essentially on the basis that they were occupying Level 2 positions which have since been abolished - Ordered Accordingly -
Civil Service Association of Western Australia Incorporated -v- Chief Executive Officer Fire & Emergency Services Authority
- PSACR 36 of 1999 - FIELDING C - 06/06/00 – Firefighting ..................................................................................................... 3125

Complaints re alleged breaches of award re Wages - Complainant argued that the employee was classified as an "Assistant
Supervisor" under the Aged and Disabled Hostels Award and had been underpaid - Defendant argued that the employee was
not covered by the award - Industrial Magistrate, applying the appropriate test to the facts of the case, found that the employee
was employed as an "Assistant Supervisor" and the fact that the defendant chose to describe her position as something else and
that the employee did not assist the supervisor in many of the other duties of the supervisor was of no consequence in the
particular case - Proven - LIQUOR, HOSPITALITY & MISC -v- Kellerberrin Care of the Aged Committee Incorporated T/A
Dryandra Frail Aged Hostel - CP 159 of 1996 - Industrial Magistrate - Reynolds IM - 23/04/97 - Community Services.............. 4381

COMMON RULE
2Appeal against Decision of Industrial Magistrate (80 WAIG 3050) re Breach of Award - Appellant argued Magistrate erred in fact

and in law in finding the Appellant was bound by the Electrical Contracting Industry Award - Full Bench reviewed authorities
and found Magistrate had not erred in finding both Appellant and Respondent member to be bound by the Award - Dismissed -
Shenton Enterprises Pty Ltd t/as John Shenton Pumps -v- COMM, ELECTRIC, ELECT, ENERGY - FBA 3 of 2000 - Full
Bench - SHARKEY P/COLEMAN CC/SMITH, C - 17/04/00 - Construction Trade Services ...................................................... 2841

Complaint re Breach of Award - Complainant Union argued that defendant had failed to keep time and wages record relating to its
member on a weekly basis pursuant to the Award - Defendant denied that it was bound by the Award and argued that it kept
appropriate time and wages records and that it was purely a service company engaged in the provision of labour - Industrial
Magistrate reviewed Award, Authorities and found that, as a matter of fact, defendant was engaged in the service industry, that
all of the time and wages records was a report sheet designed for operational purposes only and falls far short of what was
required by the Award - IM further found that in the end complainant failed to prove that defendant was bound by the Award
and accordingly it had not made out any of the alleged breaches set out in the complaint - Dismissed - Transport Workers'
Union of Australia, Industrial Union of Workers, Western Australian Branch -v- Pinnacle Services Pty Ltd - CP 10 of 1999 -
Industrial Magistrate - Cicchini IM - 03/06/99 – Tourism ............................................................................................................. 4402
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Application to vary an Award - Applicant sought to vary the area and scope clause of the award to effectively reduce the need to bring
evidence to prove what is the business of the company and hence whether it operates in the security industry - Respondent had
no objection to the application in those terms - Commission was satisfied that the application on merit should be granted -
Granted - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Transurety Ltd -
APPL 978 of 2000 - WOOD,C - 21/09/00..................................................................................................................................... 4823

COMPENSATION
Application re settlement of industrial dispute - Applicant sought Orders firstly to have decision of respondent and recommendation

of DOPLAR Classification Review Committee made void ab initio, secondly that an allowance be paid for the relevant period
and employment history be adjusted accordingly, and thirdly the respondent pay costs incurred by applicant - Respondent
argued that Commission lacked jurisdiction to deal with the matter - Commission found that application had been improperly
instituted and was not within its jurisdiction if brought by an individual officer - Commission further determined that as it was
almost three years since the application was launched, that it was now too late for the application to be amended, and that on
balance, it was satisfied that application to amend should not be granted and applicant would not be entitled for costs -
Dismissed it was satisfied that application to amend should not be granted and applicant would not be entitled for costs -
Dismissed - Ms MM In De Braekt -v- Chief Executive Officer, Department of Productivity and Labour Relations - P 42 of
1997 - FIELDING C - 30/06/00 – Government ............................................................................................................................. 3040

Complaint re Breach of Award - Complainant argued that defendant committed breaches of Award No. R48 of 1978 and sought
compensation for unpaid wages, superannuation, annual leave entitlements, holiday pay, interest on those amounts and costs -
Complainant argued that if the Restaurant, Tearoom and Catering Workers Award No.R48 of 1978 does not apply to her that
she was nevertheless entitled to the amounts sought by virtue of the Minimum Conditions of Employment Act 1993 -
Complainant further argued that she was falsely misled into believing and accepting that she was a partner in the business,
when in reality she was not - Defendant argued that complainant was a partner in the restaurant business with his son and
maintained that it did not have any contractual relationship with complainant - Industrial Magistrate found that legal ownership
of the business remained with the defendant and there was never any intention to transfer ownership of the business - IM
further found that this was a matter for another Court to consider and determine as this court cannot deal with such claims and
that the complainant was never an employee of the defendant - Dismissed - Ms DS Prowse -v- Monterry WA Pty Ltd - CP
84,85,86,87 of 1999 - Industrial Magistrate - Cicchini IM - 22/06/00 – Restaurant ....................................................................... 3062

Application re unfair dismissal and contractual entitlements - Applicant argued termination occurred because he put in writing the
concerns of his staff about the lack of airconditioning and the strong pesticide smell and sought compensation for loss or injury
due to dismissal - Respondent argued that termination was for non -performance of the applicant and believed that applicant
should have been communicating with the sales team more effectively and the sales team should have been out on the road
selling rather than complaining about air quality in the office - Commission found that respondent's sudden demand for
applicant to justify the retention of the sales team was sparked by applicant's written complaint on behalf of the sales team re
environmental conditions of the office - Commission found that applicant was harshly, oppressively and unfairly dismissed and
that respondent should pay $13,629.81 by way of compensation to the applicant - Declared and Ordered Accordingly - Mr AJ
Byfield -v- Olten Pty Ltd T/as MSA Security - APPL 453 of 1999 - WOOD,C - 30/06/00 – Security .......................................... 3068

Application re unfair dismissal - Applicant argued his dismissal by reason of redundancy was unfair because he was replaced the very
next day by a new State Manager - Respondent argued Applicant's position was redundant due to a decision by the company to
redefine its scope and range of core business activity and the imminent closure of one of the company's two factories -
Commission found on a number of reasons that Respondent had exercised its right to dismiss so harshly as to amount to an
abuse of that right, that re-instatement was impracticable and ordered payment of five week's pay by way of redundancy
payment and a further $2,000.00 as compensation for the manner of dismissal - Ordered and Declared Accordingly - Mr MG
King -v- Ludowici Mineral Processing Equipment Pty Ltd ACN 010 340 566 – APPL 1757 of 1999 - BEECH C - 26/06/00 ..... 3072

Application re contractual entitlements - Applicant argued he was entitled to a pay rise after the completion of a 2 month probationary
period - Respondent argued that was never agreed to and the probationary period was for 3 month - Commission found there
was no contractual benefit owed to Applicant - Dismissed - Mr GE Mackintosh -v- Ian Sinclair and Julie Wharmby both of
Crystal Waters - APPL 1511 of 1999 - SCOTT C. - 19/06/00 ....................................................................................................... 3074

Application re unfair dismissal - Applicant argued he was made redundant and believed that he was made to retire due to his age -
Applicant further argued that if Respondent had a genuine reason for making him redundant then his redundancy payment of
20 weeks' pay was quite inadequate given his 34 years of service with the company - Respondent argued that its redundancy
policy has been incorporated into the contract of service between it and the Applicant, that its policy position adopted in 1997
had followed structural change in the company and a need to review its overheads - Respondent argued that in basing its policy
on the NSW legislation, it has acted rationally and fairly and that the payment made to Applicant should only be held to be
inadequate if it can be assessed as "totally" inadequate - Commission found that the redundancy payment made to Applicant
was not adequate and his dismissal was unfair, that reinstatement was impracticable and ordered Respondent to pay Applicant
a further 10 weeks' wages by way of redundancy payment - Granted - Mr D Mazzone -v- Transfield Fabrication Kwinana -
APPL 1126 of 1999 - BEECH C - 26/06/00 - Manufacturing Industry.......................................................................................... 3080

Applications re unfair dismissal and contractual entitlements - Applicants argued that dismissals were harsh, oppressive and unfair as
their terminations were not accompanied by a reasonable redundancy payment, that the nature of the manner of dismissals was
unconscionable and sought orders for compensation and payment for denied contractual benefits - Respondent argued that the
Generation Division was restructured, the new structure did not contain positions held by Applicants, that both Applicants
were involved in developing the new structure and both were aware that their positions would not exist within the new
structure - Respondent further argued that both Applicants were invited to apply for positions in the new structure, that Mr
McLoughlin submitted an expression of interest to all positions but was unsuccessful and Mr Blackwell made no application
for any positions - Commission found on evidence that in each case the Applicants suffered injury within the meaning of
s.23A(i)(ba) of the Act and awarded compensation as well as 3 weeks salary being unpaid contractual entitlements - Ordered
Accordingly - Mr DJ Blackwell -v- Electricity Corporation t/a Western Power - APPL 811,828 of 1999 - SMITH, C - 30/06/00
– Power ......................................................................................................................................................................................... 3084

Application re unfair dismissal - Applicant argued that incidents arising out of unsafe working conditions and non compliance with
"Worksafe Improvement Notices" was the reason for his dismissal - Respondent argued Applicant was aware that his position
was being made redundant as the work was to be contracted out due to the costs involved if it had to implement the "Worksafe
Improvement Notices" - Commission found on evidence that Respondent had not treated Applicant fairly, the dismissal was
tainted and was therefore, unfair - Commission found that reinstatement was not an option and ordered compensation - Granted
- Mr MR Vaughan -v- WA Access Pty Ltd (ACN 009 392 830) - APPL 1394 of 1999 - GREGOR C - 23/06/00 – Motor........... 3106

Conference referred re unfair dismissal - Applicant's union argued that its member Mr Mouat was unfairly dismissed and sought an
order for reinstatement without loss of entitlements or benefits - Respondent denied Applicant's claim and opposed any order
being issued - Commission found on evidence that Applicant was never put on notice that his employment was in jeopardy,
that the Respondent's actions on occasions were not warranted, the manner in which steps were undertaken in relation to many
of them was tainted with unfairness and in all circumstances Applicant's dismissal was harsh and unfair - Commission found
that reinstatement was impracticable and ordered compensation - Ordered and Declared Accordingly - AUTO, FOOD,
METAL, ENGIN UNION -v- Cooks Construction - CR 179 of 1999 - KENNER C - 22/06/00 – Construction ........................... 3120
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COMPENSATION—continued
2Appeal against Decision of Commission (80WAIG671) re dismissal - Appellant argued that the Learned Commissioner erred in fact

and law in finding that Applicant was not on probation at the time of her dismissal and failed to apply established case law
principles to the probationary nature of the Applicant's employment in assessing the overall fairness of her termination or gave
reasons how he assessed compensation - Appellant sought that the appeal be allowed and the decision of the Commissioner at
first instant be quashed - Full Bench found amongst a number of reasons that as alleged, the Commissioner did not fail to have
regard to and to apply established case law principles, indeed the law was applied and further, the Commissioner did not
misuse his advantage - Dismissed - East Kimberley Aboriginal Medical Service -v- The Australian Nursing Federation,
Industrial Union of Workers Perth - FBA 16 of 2000 - Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 14/07/00 –
Medical.......................................................................................................................................................................................... 3155

Complaint re further hearing on Orders for compensation and contractual entitlements following hearing (80WAIG3053) -
Complainant argued that the quantum of compensation to be awarded should be calculated on the basis of an average weekly
amount earnt during his period of employment with Defendant - Defendant argued that such a calculation was inappropriate
and suggested that any assessment of the complainant's prospective income should be based upon the base rate - IM reviewed
WPA Act, MCE Act and found that reinstatement was impracticable and awarded complainant compensation in the form of
unpaid annual leave, two weeks pay on account of failure to give notice, the difference in earnings between 15 November 1999
and the end of March 2000 and damages for injury - Further, IM reviewed I.R. Act, WPA Act, Legal Practitioners Act 1893,
IR(Industrial Agents) Regs 1997, WPA(IA) Regs 1997, Local Courts Act 1904 and the Local Courts Rules 1961 and found
that no costs or charges can be allowed to a successful party with respect to his or her representation by an industrial agent in
this Court, therefore complainant's application for costs was refused - Ordered Accordingly - Mr CM Lopdell -v- Kulin
Industries Pty Ltd - CP 243 of 1999 - Industrial Magistrate - Cicchini IM - 04/05/00 – Brickworks ............................................. 3287

Application re unfair dismissal and contractual entitlements - Applicant argued he was singled out and given warnings in respect of
his behaviour which when measured against the conduct of other persons employed in the workplace did not justify
termination - Applicant further argued that work atmosphere was competitive and everyone used swearing language and that
no one took offence as it was part of the work environment - Respondent argued Applicant was dismissed for misconduct -
Commission was of the view that dismissal was harsh, oppressive and unfair, that Respondent needed to do something about
its management style and the poor behaviour of its employees in the workplace, further that the relationship between the
parties had broken down, therefore reinstatement was impracticable and ordered compensation - Ordered Accordingly - Mr JD
Asselin -v- AUT 6 Pty Ltd ATP Mounts Bay Unit Trust T/A Chellingworth Motors - APPL 1473 of 1999 - SMITH, C -
21/07/00 – Motor........................................................................................................................................................................... 3290

Application re unfair dismissal and contractual entitlements - Applicant argued that she was unfairly dismissed and had received no
prior warnings either written or verbal about any shortcomings in her employment and that she took time off with the
knowledge and consent of the Respondent's sales manager - Applicant sought compensation for six months loss of income, two
weeks pay in lieu of notice and payment for work done prior to her dismissal which she claimed was denied under her former
contract of employment - Respondent denied that Applicant was unfairly dismissed and argued that applicant paid herself
overtime and leave loading knowing there to be no entitlement to those payments and that she received two written warnings
early in January about her shortcomings - Respondent further argued that when Applicant was questioned about taking the
payment for the overtime and the leave loading contrary to her entitlement she offered no explanation and hence was
summarily dismissed for breach of trust if not for outright theft - Commission was not convinced that Applicant took the leave
loading and overtime payments contrary to the instructions of the Respondent and from the assessment of its evidence,
Commission was also not convinced that applicant was given those written warnings and that it was her signature on the
documents in question - Commission found that Applicant was unfairly dismissed and ordered that she be paid compensation -
Ordered Accordingly - Ms PA Baldwin -v- Firecrest Enterprises t/as Season Makers Gas & Air - APPL 325 of 2000 -
FIELDING C - 18/07/00................................................................................................................................................................ 3295

Application re contractual entitlements - Applicants argued that they were engaged in an employer/employee relationship -
Respondents argued that applicants were subcontractors and had been told that they would be conducting their own "business
within a business" - Commission found amongst a number of reasons that respondents may have intended that the situation
would mature into one where applicants were conducting their own business, however, in light of the nature of the work and
the circumstances under which it was conducted, Commission concluded that at the point of termination applicants were
employees of the respondents - Applicants filed Notice of Discontinuance - Dismissed - Mr JA Richards -v- Total Fencing -
APPL 1057,1119 of 1999 - SCOTT C. - 14/04/00 - Manufacturing Industry ................................................................................ 3295

Application re contractual entitlements - Applicant sought outstanding benefits, being non-award entitlements that were due to her -
Respondent did not appear - Commission found that under Applicant's contract of employment, she was entitled to the monies
claimed being 4 weeks pays in lieu of notice and 18 days unpaid annual leave - Granted - Mr DJ Garmson -v- Pieman Australia
Pty Ltd Trading As "Bovells Bakery" - APPL 449 of 2000 - GREGOR C - 07/07/00 ................................................................... 3306

Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was harsh, oppressive and unfair and
sought compensation for outstanding contractual entitlements - Respondent argued amongst a number of reasons that
applicant's performance was such that clients asked increasingly not to be trained by her - Commission found that the
increasingly poor relationship the applicant had with clients was affecting the clients of business, that applicant was not a
contractor but an employee and there was a contract of service between applicant and respondent - Commission concluded that
there was no dismissal hence applicant cannot be said to have been dismissed harshly, unfairly or unjustly and that the
application for contractual entitlement should be dismissed - Dismissed - Ms CM McLellan -v- Penna Investments T/as Renouf
Personal Training Centre Applecross - APPL 1583 of 1999 - WOOD,C - 18/07/00 - Sport and Recreation.................................. 3307

4Application for stay of operation of Order in Matter No. 453/1999 (80WAIG3068) pending appeal to Full Bench - Application was
against a declaration of unfair dismissal and order for compensation - President reviewed Principles to apply in applications for
a stay and found that Applicant had not established that the Respondent should be deprived of the fruits of his litigation, that
there was a serious issue to be tried, that the balance of convenience favoured it or that there were exceptional circumstances
requiring a stay - President further found that the equity, good conscience and the substantial merits lay with the Respondent
and that the interests of the Respondent were best served by an order which dismisses the application, save and except for a
partial stay on an amount of compensation Applicant disputes - Granted in Part - Olten Pty Ltd T/as MSA Security -v- Mr AJ
Byfield - PRES 11 of 2000 - President - SHARKEY P - 17/08/00 ................................................................................................ 4336

Application re unfair dismissal - Applicant argued that there was unfairness relating to non-payment of wages due to a workers
compensation claim - Commission found on evidence that the application was filed out of time, that Applicant resigned from
his own volition, therefore there was no dismissal and there being no dismissal, the Commission lacked jurisdiction to deal
with the matter - Dismissed for want of jurisdiction - Mr H Amani -v- Airlite Group Cleaning Pty Ltd - APPL 401 of 2000 -
WOOD,C - 18/08/00 – Cleaning ................................................................................................................................................... 4410

Application re unfair dismissal - Applicant argued that dismissal was harsh, oppressive and unfair and sought compensation for
denied contractual benefits being annual leave and leave loading and a separate claim for loss of injury on dismissal, two
weeks redundancy pay and two weeks pay in lieu of notice - Respondent argued amongst a number of reasons that the shop
was closed due to not being financially viable - Commission found that on the basis of the lack of any warning concerning the
closure of the shop, dismissal was unfair and as the shop and business had closed reinstatement was not practicable -
Commission further found that under applicant's contract, she was owed holiday pay inclusive of leave loading, annual leave
payments and a redundancy payment, but an award for injury in these circumstances was not warranted - Ordered Accordingly
- Ms SA Andreou -v- Woodvale Skin & Body Centre trading under Roughan Consultancy P/L - APPL 82 of 2000 - WOOD,C
- 04/08/00 - Personal Services ....................................................................................................................................................... 4410
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Application re unfair dismissal - Applicant's Counsel sought to amend application to state that Applicant does not seek reinstatement
but seeks payment of six months remuneration as compensation for loss or injury caused by the dismissal - Applicant argued
dismissal was harsh, oppressive and unfair because she was accused of not having paid for an item of stock in accordance with
the Respondent's policies in respect of staff purchases - Respondent argued Applicant was dismissed for deliberately breaching
an unequivocal and essential condition of her employment - Commission found on a number of reasons that Respondent had
unfairly exercised its right to dismiss, that Applicant had been harshly, oppressively and unfairly dismissed and as
reinstatement was not practicable, compensation was awarded for loss caused by the dismissal - Ordered Accordingly - Ms NT
Edwards -v- Jeanswest Corporation Pty Ltd - APPL 1079 of 1999 - SMITH, C - 28/08/00 - Retail Trade.................................... 4427

Application re unfair dismissal - Applicant argued that dismissal was harsh, oppressive and unfair and sought compensation for loss
and injury caused by the dismissal - Respondent argued that applicant was given the opportunity to be reinstated if she
apologised but she refused to accept the conditions of reinstatement - Commission found that applicant had proved that she
was harshly, oppressively and unfairly dismissed, that reinstatement was not practicable and awarded applicant compensation
for injury caused by the dismissal - Granted - Mrs S Fazey -v- Davis River Pastoral Co - APPL 980 of 1998 - SMITH, C -
31/07/00 - Grain, Sheep & Beef Cattle Frm................................................................................................................................... 4433

Application re unfair dismissal - Applicant argued that his dismissal was summary in nature and sought compensation - Respondent
denied the claim and argued that a performance appraisal revealed that applicant's performance rating objectives were
unsatisfactory in some areas and even though applicant had 15 years service as a sales executive he was not performing to the
level expected - Commission found that applicant was unfairly treated because he was required to leave the premises
immediately and was not given any reason for that requirement, that there were offers of training but there was no attempt to
introduce a structured training system which would help the applicant through an obviously difficult period - Commission
further found for a number of reasons, in particular the summary nature of the dismissal that dismissal was unfair and as
reinstatement was impracticable, applicant should be compensated for full period since dismissal, however, Commission was
limited to ordering 6 months maximum compensation - Ordered Accordingly - Mr KCM Gill -v- Cadbury Schweppes Pty Ltd
ACN 004 551 473 - APPL 780 of 1999 - GREGOR C - 18/08/00 – Confection............................................................................ 4442

Application re unfair dismissal and contractual entitlements - Applicant argued that by failing to roster her on the weekend or indeed
subsequently, in effect she was dismissed from employment by Respondent - Applicant sought compensation and in addition
two weeks pay in lieu of notice and accrued annual leave - Respondent denied the claim and argued that Applicant was
employed as a casual employee, employed on an as-needs basis and that Applicant resigned from her employment by not
ringing back to see whether there was any further work available - Commission found that Applicant had not established that
she was dismissed by Respondent, rather, to a large extent she was the architect of her own downfall - Dismissed - Mrs VL
Jackson -v- Kitcher Property Investments Pty Ltd - APPL 116 of 2000 - FIELDING C - 25/08/00 - Accommodatn,
Cafes&Restaurants ........................................................................................................................................................................ 4445

Application re unfair dismissal and contractual entitlements - Applicant argued she was unfairly dismissed and that she was entitled to
certain contractual benefits arising from her contract of employment - Respondent argued that applicant lacked judgement and
exceeded her authority in making decisions where her experience with the business was inadequate and making decisions
which should not have been made without the respondent's authority were the causes for her dismissal - Commission found
that applicant was denied procedural fairness by not being given an opportunity to be aware of the issues, to be heard and to
address whether or not there was a problem which required dismissal - Commission found that reinstatement was
impracticable, that applicant was not owed anything on account of telephone expenses, that she was not entitled to pro-rata
payment for the motor vehicle and awarded payment of one week's pay at the base salary rate on account of the unfair aspect of
the dismissal - Ordered Accordingly - Ms C Jones -v- School Fun Run Pty Ltd ACN 009 403 874 T/as Events Management -
APPL 345 of 2000 - SCOTT C. - 24/08/00 - Personal and Other Services .................................................................................... 4447

Application re unfair dismissal and contractual entitlements - Applicant argued he was unfairly dismissed and sought compensation -
Respondent argued that the viability of his business was at stake and he had to take decisive action - Further, Respondent
admitted that Applicant was not given notice, he was simply told the position no longer existed and he would be retrenched
forthwith - Commission reviewed authorities and found on evidence that Applicant was unfairly dismissed and ordered that
compensation be paid to Applicant - Granted - Mr PGA O'Neill -v- Triwest Investments Pty Ltd T/As Atlas Rent A Car -
APPL 1430 of 1999 - GREGOR C - Property Services ................................................................................................................. 4461

Application re unfair dismissal and contractual entitlements - Applicant argued he was dismissed for allegedly breaching his contract
of employment but was not given an opportunity to explain his actions and sought compensation for loss of employment and
remuneration for work performed prior to termination - Respondent did not appear but wrote to the Commission challenging
its jurisdiction to entertain the application or otherwise disputing the merits of the claim - Commission reviewed Act,
authorities and found that it did not have jurisdiction to deal with the matter - Further, with regard to the outstanding benefits
claimed, the Commission was a creature of statute with authority to inquire and deal only with an industrial matter and that the
claim in question cannot be said to be an industrial matter as defined - Dismissed industry with a real and sufficient connection
to this State the claim cannot be said to be an industrial matter as defined - Dismissed - Mr MA Tranfield -v- Ray Douglas
Parker T/A Marine Offshore Survey and Commissioning - APPL 23 of 2000 - FIELDING C - 29/08/00 – Surveying................. 4482

Application re unfair dismissal - Applicant argued that dismissal was either unfair, harsh or oppressive and sought compensation for
benefits denied under his contract of service - Respondent denied that dismissal was unfair or that it denied applicant any
benefits to which he was entitled under his contract of employment - Commission found that there were good reasons for
respondent to terminate applicant's employment, that applicant was informed and knew before he was dismissed that he was
not performing his duties to the respondent's satisfaction and that on balance the dismissal was neither harsh, oppressive or
unfair - Commission further found that the relief in respect of unfair dismissal should be dismissed and that applicant be
entitled to recover $4,250 gross inclusive of motor vehicle entitlements - Ordered Accordingly - Mr TNW Vickridge -v- 89
Eighty Nine Enterprises - APPL 1630 of 1999 - FIELDING C - 08/08/00 – Sales ........................................................................ 4485

4Application re stay of operation of an Order of the Commission in Matter No. 635 of 1999 (80WAIG4419) pending the hearing and
determination of appeal to Full Bench - Applicant employer that the Commissioner erred in fact and in law on a number of
grounds including that it failed to have regard to the facts that the Respondent's (Applicant's) contract of employment came to
an end by effluxion of time or by the completion of a specified task - President reviewed authorities and found that there was a
serious issue to be tried and that the balance of convenience, equity, good conscience and the substantial merits of the case lied
with the Applicant - Granted and Order Issued - Chubb Security Holdings Australia Limited -v - Mr PR Danson - PRES 14 of
2000 - President - SHARKEY P - 12/09/00................................................................................................................................... 4643

Application re unfair dismissal - Applicant argued dismissal was unfair, that although he suffered a back injury he stabilised the injury
through a rehabilitation programme and he reported no circumstances where he was unable to perform duties or refused to
work in any area of the plant, but brought his back situation to the notice of the employer as part of duty of care, however,
Respondent terminated his permanent work, offered him casual work and advised that he was unsuitable for abattoir work -
Respondent argued that it relied on the Applicant's confidence prior to the induction course about his ability to perform work at
the plant and it was only subsequently that he raised these doubts about his capacity and this left them no opportunity but to
offer him a casual position - Commission found that Applicant was unfairly dismissed and as reinstatement was impracticable,
compensation was awarded - Granted - Mr GEM BOARDLEY -v- Skill Hire Pty Ltd - APPL 1390 of 1999 - GREGOR C -
09/10/00 - Meat Product Manufacturing........................................................................................................................................ 4827
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Application re unfair dismissal - Applicant argued that he had been harshly, oppressively or unfairly dismissed and sought amendment

of the employment separation certificate and one week's pay - Respondent argued that the terms of settlement being a week's
pay in lieu of notice and the amendment of the reasons for dismissal in the employment separation certificate were at
applicant's initiative and that he had suffered no disadvantage in reaching the agreement - Commission found that applicant
had sought an amendment to the employment separation certificate to enable an insurance policy to be activated, which he
acknowledged were at his initiative and then had a change of heart because of the insurance company's response regarding the
amended certificate - Commission found that it would be contrary to public interest for parties to reach agreements on certain
terms and yet later, because of the actions of a third party, one party was no longer satisfied with the agreement reached and
sought to proceed - Further, that application ought be dismissed as it would be contrary to equity and the substantial merits of
the case and contrary to public interest to allow application to proceed - Ordered Accordingly - Mr B Campbell -v- Kimberley
Building Supplies - APPL 948 of 2000 - SCOTT C. - 14/09/00 - Building Structure Services...................................................... 4829

Application re unfair dismissal - Applicant argued that he was harshly, oppressively or unfairly dismissed and sought compensation -
Respondent argued that application was out of time - Commission upheld respondent's submission that application was out of
time and dismissed it - Further, applicant applied for costs due to respondent's late submission regarding application being out
of time - Commission was satisfied that there was no suggestion of vexatiousness or malice in the timing of the point being
raised by respondent and concluded that the application for costs would be dismissed - Dismissed - Mr G Camplin -v- Jigalong
Community Inc - APPL 1987 of 1998 - SCOTT C. - 20/09/00...................................................................................................... 4831

Application re unfair dismissal - Applicant argued dismissal was unfair because she was never told of any shortcomings and not given
the opportunity to explain issues affecting her working relationship with the Manager and sought compensation - Respondent
argued that those matters were brought to the Applicant's attention and that it did not initiate the termination and in all the
circumstances acted fairly and reasonable towards the Applicant and opposed the claim - Commission found that the working
relationship between the Applicant and the Manager broke down completely and the Applicant's attitude towards her Manager
based on her rejection of his role as Manager and Supervisor conditioned the attitudes and performance she exhibited during
December and January and further found that the Applicant was not dismissed unfairly - Dismissed - Ms FF French -v-
National Electrical Services Pty Ltd - APPL 144 of 1999 - COLEMAN CC - 14/09/00 – Electrical............................................. 4833

Application re unfair dismissal - Applicant argued that dismissal was unfair - Respondent disagreed and argued that applicant "was
given formal written notice by telephone" that her services would no longer be required upon respondent's return from Europe
and that applicant had been guilty of serious and wilful misconduct in the course of employment, justifying summary dismissal
- Commission found no evidence at all of any irregularities in the books of account, no allegation of misconduct on part of
applicant either in evidence of or submissions put on respondent's behalf, and no evidence of poor work performance on behalf
of applicant which would justify dismissal - Commission was satisfied that no reason was established why applicant was
dismissed, that dismissal was unfair, reinstatement was impracticable and the rate at which compensation was to be calculated
for 16 weeks was the rate at which applicant would have been paid had dismissal not occurred - Commission was further
prompted to award applicant a payment equivalent to one week's wages by way of compensation for injury arising from
dismissal and reserved liberty to the parties to apply to the Commission within 21 days of issuance of the Order if unable to
agree on the money to be paid - Ordered Accordingly - Ms A Imre -v- Monika Kovesdi T/as Floral Obsessions - APPL 102 of
2000 - BEECH C - 07/09/00 - Cut Flower & Flower Seed Grow .................................................................................................. 4839

Application re unfair dismissal and contractual entitlements - Applicant argued she was not given a reason for the dismissal nor was
she given any notice of termination, therefore dismissal was unfair - There was no appearance or argument from the
Respondent - Commission found on evidence that Applicant was more likely to be a part time employee regularly employed
than an itinerant casual employee, that she was not given any reason for her dismissal or any notice of the termination of her
employment, therefore she was unfairly dismissed and was entitled to 1 week's notice of termination - Commission further
found that to treat an enthusiastic employee who was good at her job in this manner reflected poorly upon the Respondent, that
Applicant had taken the appropriate steps to mitigate her loss and ordered that as reinstatement was impracticable,
compensation for the unfairness be paid plus a further 1 week's wages as an entitlement due to her, being the notice period -
Ordered Accordingly - Miss K Mundy -v- Westco Jeans Pty Ltd - APPL 1104 of 2000 - BEECH C - 19/09/00 – Clothing......... 4846

Application re unfair dismissal and contractual entitlements - Applicant argued she was harshly and unfairly dismissed and was not
given any prior counselling or warning in relation to her performance or dismissal and sought compensation and denied
contractual entitlements depending on findings concerning a claim for denied salary increase after three months - Respondent
argued Applicant was on probation, that she was dismissed for misconduct and because of conflicts with other staff -
Commission found that Applicant was dismissed harshly and unfairly without properly warned or counselled about her
performance, that she was clearly not on probation at the time of dismissal, that it would be impracticable for her to again work
for Respondent and that she has not made out her contractual benefits claim for what she said was an agreed increase in her
salary as there was nothing in the evidence to suggest the contrary - Further, Commission reviewed authorities and found that
the loss by Applicant was as claimed and ordered that compensation be paid, plus the amount of $135.00 for the mobile
telephone account - Ordered Accordingly - Mrs AB Purnell -v- Arora Pty Ltd ACN: 008 947 957 trading as ARB 4X4
Accessories - APPL 1522 of 1999 - WOOD,C - 28/09/00 – Sales................................................................................................. 4849

Application re unfair dismissal - Applicant argued that he was unfairly dismissed while on sick leave and sought Orders pursuant to
s.23A of the Industrial Relations Act - Respondent argued Applicant was dismissed for safety reasons - Commission found on
evidence that Applicant was unfairly dismissed and that he had tried to mitigate his loss by obtaining employment elsewhere -
Commission further found that as reinstatement was impracticable, that Applicant had a legal entitlement to loss or injury
caused by his dismissal pursuant to s.23A(2)(b)(a) of the Act and ordered that Respondent pay compensation - Granted - Mr
VC Robinson -v- Fortcross Pty Ltd t/as Golden Valley Boarding House - APPL 1123 of 1999 - GREGOR C - 07/09/00 - Board 4852

Application re unfair dismissal - Applicant argued dismissal was unfair because he was dismissed just after the Manageress' brother
commenced work as an "all-rounder" - There was no argument or appearance from Respondent - Commission found it was
unfair that the Applicant's services should have been summarily terminated to make way for someone whose wage was
considerably less, therefore the termination was harsh and unfair - Further, as reinstatement was impracticable given the
circumstances which the Applicant believed existed with respect to the business and the unlikelihood of the relationship with
the Manager being re-established, compensation was awarded - Granted - Mr T Westmancott -v- Delsana Holdings Pty Ltd
T/as Villa Della Luna Restaurant - APPL 201 of 2000 - COLEMAN CC - 29/09/00 – Cafes ....................................................... 4858

1Appeal against Decision of Full Bench (80WAIG3171) re dismissed application for unfair dismissal - Appellant argued that
Commission did not have jurisdiction under the Act to order either reinstatement or payment of lost wages caused by the
dismissal, as respondent was covered by Federal Award - Industrial Appeal Court reviewed provisions of the Act and found
amongst a number of grounds that Commission had jurisdiction to settle and determine any industrial matters and disputes,
there could be no be no basis for arguing that an Order for compensation for loss of injury caused by a dismissal may be made,
and that claims for compensation for wages lost following a dismissal were subject to the restrictions imposed by s.23A - IAC
was satisfied in the circumstances to allow this appeal and quash the order for compensation - Upheld and Quashed - City of
Geraldton -v- Mr DJ Cooling - IAC 4 of 2000 - Industrial Appeal Court - Kennedy J./Scott J./Parker J. - 16/11/00 - Local
Government .................................................................................................................................................................................. 5341
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2Appeal against Decision of Commission (80WAIG2749) re unfair dismissal and payment of compensation - Appellant argued on the
matter relating to the non-payment of compensation for the loss of earnings and in particular, failed to order compensation to
offset the loss suffered by Mr. Ward by reason of the dismissal - Further failed to award Mr. Ward the loss suffered by him by
reason of the dismissal, subject only to the statutory limit and determined not to pay Mr. Ward compensation for loss of
earnings after evidence from Mr. Ward that he was unemployed for a period of some 19 weeks - Full Bench found that the
decision of the Commission was discretionary and that it was for the Appellant to establish that the exercise of discretion at
first instance miscarried according to the established principles - Further Mr. Ward was given a redundancy payment in excess
of that prescribed by the award thus there was no error established in the exercise of discretion - Dismissed - AUTO, FOOD,
METAL, ENGIN UNION -v- Goldfields Contractors Pty Ltd - FBA 32 of 2000 - Full Bench - SHARKEY P/COLEMAN
CC/SCOTT C. - 06/12/00 - Metal Ore Mining  ............................................................................................................................ 5345

Application re unfair dismissal and contractual entitlement - Applicant argued that he was unfairly dismissed and sought
compensation for the loss on dismissal, unpaid contractual benefits, 4 weeks' pay in lieu of notice, non -provision of company
vehicle and unpaid overtime - Respondent did not appear at the hearing and has a history of failing to attend upon notices and
proceedings in this Commission - Commission found that applicant was unfairly dismissed, reinstatement was not available
and applicant should receive compensation for loss and a further 3 weeks' pay in lieu of notice while the balance of claims are
dismissed-Ordered Accordingly-Mr PA Bennett -v- Defense Shield Pty Ltd & Others-APPL 1494,1495 of 1999-GREGOR C-
13/11/00-Finance .......................................................................................................................................................................... 5622

Application re unfair dismissal and contractual entitlements - Applicant argued that his dismissal was unfair, payment of monies paid
to him on termination was inadequate, that he was not given any proper notice of termination and was not paid any redundancy
pay - Respondent had not responded at all to this application, failed to attend a meeting organised by an officer of the
Commission and when the matter came on for hearing failed to make an appearance, therefore Commission proceeded to hear
and determine the matter in his absence - Commission found that dismissal was unfair, that applicant was not given notice of
the termination, that reinstatement was impracticable by reason of the respondent no longer being in business, and assessed a
fair redundancy payment to be 16 weeks' pay by way of compensation for the loss - Granted - Mr K Bouhlas -v- A.K.Bros Pty
Ltd ACN 008900025 Trading as Regina Footwear - APPL 1010 of 2000 - BEECH C - 06/11/00 - Footware   ............................ 5624

Application re unfair dismissal - Applicant argued that she was dismissed either harshly, oppressively or unfairly and sought
compensation as she was given little or no warning of her impending termination - Respondent denied this and argued that
Applicant was guilty of misconduct warranting summary dismissal as she had without authority charged to Respondent's
account costs incurred in consulting her solicitors, rental costs for her private mailbox, cost of statutory material for use by her
husband in his real estate business and, furthermore, paid her husband's fees for work done in respect of the adjoining property
- Commission found that common law gave the right to terminate a fixed-term contract earlier in the case of gross misconduct,
that applicant had despatched cheques in defiance of a lawful and reasonable instruction in combination with a number of other
acts which came to light after termination of employment, that Applicant acted contrary to Respondent's best interests and
more for her own and her husband's benefit which culminated in a serious act of disobedience, therefore, looked at in its
totality, dismissal was not unfair and that applicant was not entitled to relief either in respect of unfair dismissal or denied
contractual entitlements - Dismissed - Ms LF Butler -v- Sassey Pty Ltd ACN 008 996 156 - APPL 327 of 2000 - FIELDING C
- 06/12/00 - Horticulture & Fruit Growing ................................................................................................................................... 5629

Application re unfair dismissal - Applicant argued that he had been harshly, oppressively and unfairly dismissed and sought
reinstatement without loss of entitlements - No evidence was called for the respondent - Commission found that applicant had
been harshly, oppressively and unfairly dismissed, applicant ought to be reinstated, paid for all wages lost during the
intervening period, cover his normal weekly earnings for the period of unemployment less the week's pay in lieu of notice
already paid and amount earned in alternate employment - In Supplementary Reasons for Decision applicant sought to include
Whitefire Enterprises Pty Ltd in name of respondent on the basis that the schedule setting out respondent's estimate of
applicant's loss of earnings noted that Pollock Nominees ceased to exist - Commission concluded that in the circumstances it
would be quite unfair, unreasonable and inappropriate to order a company which appeared to be unrelated to the respondent to
reinstate an employee not previously employed by it and to bear the responsibility of paying him six months wages, therefore
application to add Whitefire Enterprises Pty Ltd as a respondent be dismissed - Dismissed - Mr JL Butterfield -v- Pollock
Nominees Pty Ltd ACN 008 842 911 - APPL 604 of 2000 - SCOTT C. - 10/10/00 - --   ............................................................. 5633

Application re unfair dismissal - Applicant argued dismissal was unfair because she was dismissed when asked for four weeks annual
leave and was seeking compensation for the loss of secure employment and for the suddenness of her dismissal - Respondent
denied dismissal was unfair and argued that it refused leave because company was doing a prospectus and the workload was
considerable - When the leave was refused, Applicant became angry and because she had the access codes for the accounting
system she was considered a threat to the company and was dismissed - Commission found that the dismissal was unfair and as
reinstatement was impracticable compensation was granted - Granted. - Ms M Noble -v- No Regrets Pty Ltd (ACN 063 629
934) - APPL 262 of 2000 - BEECH C - 02/11/00 - -- .................................................................................................................... 5652

Application re contractual entitlements - Applicant argued that respondent denied him a benefit under his contract of employment, he
had been dismissed over the telephone and was not paid anything in lieu of notice - Respondent had not attended the hearing
and there was no response on the merit of this matter at all from him - Commission found that applicant was entitled to one
month's notice in writing and one month's salary by way of a benefit denied him under his contract of employment - Further,
Commission ordered that respondent pay applicant the benefit denied him under his contract of employment and 2 hrs wages
by way of costs for attending the proceedings - Commission concluded that the name of the respondent which had been cited
as Linda Quinn, Mezzonine could be amended to The Lunching Pad Pty Ltd - Granted - Mr S Pinnegar -v- Linda Quinn
Mezzonine - APPL 131 of 2000 - BEECH C - 09/11/00 - Accommodatn, Cafes&Restaurants   .................................................. 5655

Application re contractual entitlement - Applicant argued that an Order had been obtained from Cawley C claiming a denied benefit
under contract of service, the Order was not satisfied and took steps to enforce it - Respondent argued that he never had any
knowledge of the proceedings because the application was not served at his proper address and sought to set aside the Order by
reason of there having been a complete denial of natural justice - Commission was satisfied on the evidence before it that
respondent had no notice of the application commenced against him or of the proceedings leading ultimately to the Order,
therefore he did not have any opportunity to appear and put his case in defence of applicant's claim - Commission concluded
that there clearly was a fundamental, albeit unintended, denial of natural justice and the proceedings before Cawley C as
reflected in the Order be wholly set aside - Ordered Accordingly set aside - Ordered Accordingly - Ms S Redgrave -v- Ray
Kelly T/A Kelly's Retreat - APPL 1926 of 1997 - KENNER C - 07/11/00 - -- ............................................................................. 5656

CONFERENCE
Conference re cancellation of the Order of 16 December 1999 - Applicant Union argued that the Order of 16 December 1999 be

cancelled because the members overwhelmingly rejected the proposed Framework Agreement and that negotiation in a further
enterprise bargaining had also deteriorated - Respondent argued that it rejected the union's submissions as it believed that the
union and its members did not understand the consequences of returning to the award on their wages and conditions -
Commission found for a number of reasons that the Order be cancelled, that the I.R. Act permits a party to withdraw from an
agreement and the agreement had expired - Ordered Accordingly - The Australian Rail, Tram and Bus Industry Union of
Employees, West Australian Branch -v- Western Australian Government Railways Commission - C 335 of 1999 - BEECH C -
15/06/00 – Unions ......................................................................................................................................................................... 3113
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CONFERENCE—continued
Conference referred re unfair dismissal - Applicant's Union argued its member was harshly, oppressively and unfairly dismissed and

sought an Order for reinstatement without loss of entitlements - Respondent denied the claim and opposed the order -
Preliminary Point re jurisdiction - Respondent argued that by reason of Part IA of the Workplace Agreement Act 1993,
Commission lacked jurisdiction to entertain the claim as applicant was party to a workplace agreement - Commission reviewed
Workplace Agreement Act, authorities and found on evidence that as at the date of applicant's dismissal, he was by reason of
the operation of the WPA, employed under a contract of employment with IRL and a party to a Workplace Agreement in force
between himself and IRL, thus depriving the Commission of jurisdiction to entertain his claim - Dismissed - The Australian
Workers' Union, West Australian Branch, Industrial Union of Workers -v- Iluka Resources Ltd - CR 240 of 1999 - KENNER
C - 27/06/00 – Mining ................................................................................................................................................................... 3118

Conference referred re fairness and equity of treatment during restructure - Applicant's union sought an order that the salary of each of
the four employees be maintained at their current level (i.e. Level 2.5) until their "substantive pay" reaches that level -
Applicant's union further argued amongst a number of reasons that it was unjust that the employees should face the prospect of
receiving a significant reduction in salary because of a late change in the Respondent's policy - Respondent opposed the
making of such order and argued that it was not consistent with public sector requirements to maintain the payment of higher
duties allowances when the higher duties are no longer being performed - Respondent further argued that the employees are
not now performing Level 2 work on a permanent basis and hence should not, consistent with the State Wage Fixing
Principles, be entitled to receive a higher salary - Public Service Arbitrator found on evidence that the employees were
performing work which was properly assessed at Level 2 as indeed appeared to have been verified by the Respondent's
subsequent assessment of the new posts, therefore the employees ought to be entitled to salary maintenance at Level 2
essentially on the basis that they were occupying Level 2 positions which have since been abolished - Ordered Accordingly -
Civil Service Association of Western Australia Incorporated -v- Chief Executive Officer Fire & Emergency Services Authority
- PSACR 36 of 1999 - FIELDING C - 06/06/00 – Firefighting ..................................................................................................... 3125

Conference referred re observance of terms of Order No. CR2 of 1999 (79WAIG1223) requesting Westrail to make "special
arrangements" for persons whom have a genuine reason for wearing a beard - Applicant Union argued that the words "special
arrangements" should be interpreted to mean that the four remaining locomotive engine drivers affected by the Order CR2 of
1999 who remain at Kalgoorlie should now be transferred to the depot of their choice - Respondent objected to and opposed
the claim - Question re Jurisdiction - Respondent argued that it was beyond the jurisdiction of the Commission to order the
Respondent to transfer an employee or to deal with matters arising of the transfer, or non-transfer or an employee and sought
the dismissal of the claim - Respondent further argued that pursuant to s.23 of the I.R. Act, Commission lacked jurisdiction to
issue an order as the union requested - Commission found on evidence that the union's claim was not made out - Commission
further commented amongst a number of reasons that s.23(a) of the I.R. Act does not prevent the Commission from dealing
with any matter regarding transfers, it merely prevents it from dealing with those matters regarding transfers to which the
Public Sector Standard was applicable and nevertheless, for the reasons which it had set out earlier in its decision, an Order
will not issue in the union's favour - Dismissed - The Australian Rail, Tram and Bus Industry Union of Employees, West
Australian Branch -v- Western Australian Government Railways Commission - CRA 76 of 2000 - BEECH C - 29/06/00 –
Transport ....................................................................................................................................................................................... 3126

Conference referred re unfair dismissal - Applicant Union argued that its member was harshly, oppressively and unfairly dismissed
because he refused to comply with a direction unless respondent agreed to pay him overtime - Respondent argued that
applicant was terminated on grounds of misconduct - Commission found that in all the circumstances applicant union's
member was unfairly dismissed, and it was satisfied that pursuant to the Minimum Conditions of Employment Act, 1993 the
submission in respect of quantum of loss was made out - Granted - The Australian Workers' Union, West Australian Branch,
Industrial Union of Workers -v- Temkara Pty Ltd T/as Economic Pest Control - CR 11 of 2000 - SMITH, C - 30/06/00 –
PESTICIDES................................................................................................................................................................................. 3327

Conference referred re change in work arrangements - Applicant Union argued that its members should be paid overtime if they are
required to be at the depot earlier than the previous time to get transport to the Information Centre - Applicant Union further
argued that its members had been unfairly discriminated against in that the gatekeepers were travelling to work at the
Respondent's expense - Respondent argued amongst a number of reasons that the external cost pressures have necessitated that
the previous arrangements ceased and denied that it was a condition of employment that the employees be provided with
transport to and from the centre or that they should travel in the Respondent's time - Public Service Arbitrator found that the
Respondent had taken steps to make arrangements to meet the members demands and the benefits which were said to have
been improperly removed had been reinstated - PSA further found that it lacked jurisdiction to direct an employer to reimburse
employees in circumstances such as those now in question, as matters of enforcement of the relevant industrial agreement fall
within the exclusive jurisdiction of the Industrial Magistrate - Dismissed - Civil Service Association of Western Australia
Incorporated -v- Executive Director, Department of Conservation and Land Management - PSACR 39 of 1999 - Public Service
Arbitrator - FIELDING C - 06/07/00 – Information ...................................................................................................................... 3331

Conference referred re reinstatement of Assistant Principal - Applicant Union argued that its member was informed that due to a
restructure of the College the position of Assistant Principal would no longer exist and was offered another position -
Applicant Union sought declarations that the restructure by the Respondent insofar as it relates to its member was null an void,
that its member continued to hold the position of Assistant Principal, or in the alternative an Order that its member be
reinstated to the position together with compensation for the loss and/or injury or be paid compensation for the loss and/or
injury suffered by reason of the Respondent's conduct and/or the conduct of the Respondent's employees and/or agents -
Respondent denied that the restructure process was unfair, that the Applicant's member was demoted and objected to the relief
sought - Respondent further argued that the reinstatement sought was not possible as a result of the restructure, that the
Assistant Principal position was not the same as the position of Deputy Principal as the former was a position with lesser
responsibility - Commission found that the restructure to create the positions of Deputy Principals was harsh and unfair and
concluded that the offering to the Applicant's member and acceptance by her of another position constituted a demotion and
ordered reinstatement of the Applicant's member to her former position - Ordered Accordingly - INDEPENDENT SCHOOLS
SAL OFFIC -v- Swan Christian Education Association Inc - CR 352 of 1999 - SMITH, C - 21/07/00 – Education ..................... 3333

Conference referred re dismissal of Police Officers - Applicant Union argued a number of issues relating to the possible dismissal of
several of it's members breaching natural justice and legislation to whom the Commissioner of Police is bound - Respondent
opposed claims in all respects - Commission looked at the issue of jurisdiction and after reviewing authorities and acts
concluded it can deal with matters which were not excluded by the operation of s23 of the act and made a declaration that the
Commissioner of Police was obliged to observe the agreements entered into, that is, applying the terms and conditions of all
awards, agreements, orders and the Police Act and its Regulations - that Police officers subject to disciplinary proceedings are
entitled to have those proceedings dealt with under s.23 and s.33E of the Police Act affording the provision of natural justice -
Ordered Accordingly - Western Australian Police Union of Workers -v- The Hon. Minister for Police & Other – CR 41 of
2000 & CR 81 of 2000 - GREGOR C - 05/07/00 - Community Services ...................................................................................... 3334
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Conference referred re unfair dismissal - Applicant union argued that Respondent, after gaining and before commencement of the
contract to clean the school, refused employment to its members who were working at the School - Applicant union sought a
Declaration that its members were unreasonably refused employment and ordered that employment be provided to them at the
School under the same terms and conditions - Further, orders are also sought that the intervening period and the date of the
order constituted continuous service for the purposes of any entitlement and an amount equivalent to lost wages be paid -
Respondent denied that there was any unfairness in its dealings with the cleaners whose contracts of service were terminated
and argued that no Declarations or Orders of the nature sought should be issued and that the claim be dismissed - Commission
found on evidence that there were no legal requirement to offer the ex employees of Arrix contract of employment, that the
employment practices of the Respondent had been designed to meet the requirements of its business and that there had been no
blatant discrimination against employees of Arrix as it was obvious from the fact that two were employed - Dismissed -
LIQUOR, HOSPITALITY & MISC -v- Paula Squibb Cleandustrial Services - CR 191 of 1999 - GREGOR C - 03/05/99 –
School............................................................................................................................................................................................ 4417

Application re determination of employee status - Applicant Union sought assistance of the Commission to determine whether or not
applicant member was an "employee" for purposes of the Act - Commission raised the issue as to whether it had jurisdiction
under s.44 of the Act to hear and determine the question whether applicant member was an "employee" within the meaning of
s.7 of the Act - Commission found that the nature of the relief sought was declaratory, that declaratory relief required it to
exercise judicial power as distinct from arbitral power - Commission reviewed authorities and found that a judicial function
arose when the resolution sought is ascertainment of legal rights and obligations as opposed to the creation of new rights and
obligations, that the making of a bare declaration that applicant's member was an employee of the respondent if made, without
being part of any step taken to create rights or to regulate the future of the parties, was beyond its jurisdiction when it acts
under s44 of the Act - Further, if it was wrong in relation to the jurisdictional issue, it was of the view that it was not in the
public interest to hear and determine the dispute as the issue sought to be litigated appeared to be a means of obtaining legal
advice in relation to a potential application in the Industrial Magistrates Court for enforcement of the Award - Commission
concluded on a number of reasons that it was not in the public interest to hear and determine the issue in dispute - Ordered
Accordingly - AUTO, FOOD, METAL, ENGIN UNION -v- Hine Motors Pty Ltd - C 104 of 2000 - SMITH, C - 08/08/00 –
Motor............................................................................................................................................................................................. 4491

Conference re payment of sick leave - Applicant Union argued that Respondent failed to pay Saturday/Sunday penalty to two of its
members during the period of leave due to illness - Further, that it did not enter into an agreement with the employer to reduce
the conditions of sick leave payment that was embodied in the Railway Employees Award and that commitment was given to
its members that Respondent would pay the sickness benefit at the applicable rate - Respondent denied the claim and argued
that they believed it was quite clear to them that only those employees that actually work on the weekend as part of their
ordinary week's work would receive such payment - Commission raised the issue of jurisdiction arising out of an interpretation
of a provision in an industrial agreement under s.44 of the Act and the parties agreed to file written submissions re the
jurisdictional issue prior to the matter being referred for hearing - Commission reviewed parties' submissions, authorities and
s.46 of the I.R. Act and found that the matter in dispute was beyond its jurisdiction to hear and determine under s.44 of the Act
- Further, if the Union wished to pursue an application to interpret clauses of the Agreement and a resolution of the matter in
dispute by the means identified in paragraphs 10 and 11 of its submissions, it should make an application under s.46 of the Act
- Dismissed - The Australian Rail, Tram and Bus Industry Union of Employees, West Australian Branch -v- The West
Australian Government Railways Commission - C 137 of 2000 - SMITH, C - 30/08/00 – Railway.............................................. 4494

Conference referred re contravention of a registered Industrial Agreement and work practice - Applicant Unions argued that for the
purpose of Clause 13 of the Agreement, the work proposed to be done by a contractor would be routine work usually done by
the company's employees, that the process would be identical with normal salt harvesting operation except that the digging
operation was to be performed by an excavator instead of a harvester and that the end result would be the same - Further, that
the fabrication of stub axles for the harvester machine was also work that would normally be done by the company's
maintenance employees, therefore should not have been manufactured off-site - Counsel for Respondent argued that the work
in question should be seen as, for the purposes of Clause 13 of the Agreement, either major project work or alternatively, not
routine work because the work involved did not form part of an employee's usual duties, nor involve the use of equipment
normally used in salt harvesting operation, that the contract in relation to the stub axles was not a contract for the performance
of work but was for the purchase of goods and furthermore, that if it was a contract for the performance of work, then it was
not work which would have otherwise been performed by the company's maintenance employees and that it was usual practice
for the company to purchase various equipment components, rather than for maintenance employees to manufacture them -
Commission reviewed Clauses 12 and 13 of the Agreement, Clause 4(16) of the Award and applied relevant authorities and
found amongst a number of reasons that the work was not "project work", far less so "major" project work, that the ordinary
meaning of "major" was work that was "unusually important or serious or significant" therefore, by definition the work was not
major project - Commission further found that as the dispute relating to the stub axles had come to an end, it was not strictly
necessary for it to determine the issue - Order Issued - Cargill Salt, a Department of Cargill Australia Ltd -v- AUTO, FOOD,
METAL, ENGIN UNION - CR 145,173 of 2000 - KENNER C - 25/08/00 - Other Mining.......................................................... 4496

Conference referred re unfair dismissal - Applicant union argued that the dismissal of its member for breach of safety procedure was
unfair and too severe, that there was a denial of procedural fairness in the subsequent disciplinary inquiry and that the safety
procedure was unclear - Respondent opposed all claims and argued that Applicant was dismissed for a fundamental breach of
the safety procedure, that the Company Policy concerning this dispute was covered in the BHP Iron Ore Pty Ltd Tagging
Regulations and the penalty for breaching this Regulation is set out as dismissal - Commission found that Applicant knew of
the procedure, how it operated and the possible consequence for a breach was dismissal, however, he probably simply forgot
the tagging procedure as there was no real evidence or suggestion that he purposely thwarted the regulations - Commission
further found that the series of investigations and inquiries were procedurally fair and that Applicant was his own enemy in
that he neglected to treat the inquiry with the seriousness it deserved - Dismissed - CONSTRUCTION, MINING, ENERGY -
v- BHP Iron Ore Pty Ltd - CR 67 of 2000 - WOOD,C - 30/08/00 - Metal Ore Mining ................................................................. 4504

Conference referred re terms and conditions of employment, redundancy payments and superannuation schemes - Applicant Unions
sought an Order to improve certain conditions of employment for "letter of offer employees" - Applicant Unions argued that
they have attempted to negotiate an enterprise bargaining agreement for those employees but respondents had rejected outright
their claim, that the employees should be granted a wage increase pursuant to Principle 10, that the profitability of respondents
had significantly improved so as to justify its 10% wage claim and that those employees should be paid out their frozen
accumulated sick leave as their employment with RGC Minerals Sands Limited has been effectively terminated and transferred
to the respondents - Respondents argued that the employees employment had not been terminated, that no employee's service
was terminated as a consequence of the merger as the respondents regarded their services as being continuous and that the
employees specifically agreed when they accepted the offer in 1993 that their sick leave entitlements would be frozen as they
moved from award coverage to becoming, effectively, staff employees pursuant to the letters of offer - Commission In Court
Session found on evidence that the Union's claim for wage increase was made out, that the increases in productivity and
profitability provided an appropriate basis for a wage increase of 9% on the base rate and roster allowance for these employees,
that the operative date of the increase should be 21 September 1999 and if since that date any employees were made redundant,
the Commission's Order will embrace those employees - CICS further found that it had not on any occasion formally endorsed
the principle of employee's sick leave entitlements being paid out on termination, nor were they persuaded that the
circumstances of this case warrant such an order - Order Issued - CONSTRUCTION, MINING, ENERGY & Others -v- RGC
Mineral Sands Ltd & Other - CR 270,300 of 1999 - Commission in Court Session - GREGOR C/BEECH C/SMITH, C -
18/08/00 - Other Mining................................................................................................................................................................ 4508
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CONFERENCE—continued
Conference referred re dispute over certain staff to perform boiler blow down duties in the public hospital maintenance sector -

Applicant argued amongst a number of reasons that the issue the subject of the present dispute was not one that fell within the
terms of Appendix B of the Award - Respondent Unions sought a declaration and consequential Orders to the effect that boiler
blown down work be undertaken by plant operators and/any person employed under a classification of the award, that the two
employees concerned be paid a sum equal to that they should have been paid under their respective contracts of employment,
as if they had been allocated overtime pursuant to the Agreement and that the issue of boiler blow down work constitutes
multi-skilling for the purposes of the award and should be dealt with pursuant to clause 2 of Appendix B of the Award -
Respondent Unions argued amongst a number of reasons that the present dispute was not a small and local issue, but rather had
clear implications right across the public hospital sector - Commission reviewed authorities, relevant provisions of the Award
and found that the subject of the present dispute does have implication across the public hospital sector and was not one that
was isolated purely to the operations of OPH, that Appendix B of the Award when read as a whole, were intended by the
parties to be an appropriate and structured vehicle to coherently pursue matters in relation to multi-skilling, in a non-
adversarial environment and through the process of co-operation and consultation - Commission further found that the issue of
performance of boiler blow down work should be referred to the working party in accordance with the award to enable it, and
other relevant matters concerning multi-skilling between the respective engineering and building services groups, to be
properly considered - Further, that it was only fair and equitable for the two employees concerned to receive some
compensation for the loss of a benefit through no fault of their own - Ordered Accordingly - Metropolitan Health Services
Board -v- AUTO, FOOD, METAL, ENGIN UNION & Others - CR 63 of 2000 - KENNER C - 18/09/00 – Hospital ................. 4863

Conference referred re application relating to rates of pay - Applicant Union argued that as a result of the application of State Wage
Case movements, rates of pay contained in the Agreement had, in some cases, been overtaken by rates of pay in the Award and
sought a determination by the Commission as to the terms of an Agreement in 1996 to maintain the rates - Respondent
objected and opposed the application in its entirety and argued that when earnings were aggregated, employees in question
were in fact receiving more favourable conditions and pay than under the Agreement - Commission found that this matter was
properly characterised as a claim for contractual entitlement and that being so, the onus was on applicant to persuade
Commission on the balance of probabilities that it had established its claim, which it had not discharged, therefore the matter
will be determined by an order of dismissal - Dismissed - BRICK, TILE & POTTERY UNION -v- Metro Brick - Cardup Plant
- CR 220 of 1999 - KENNER C - 22/09/00 – Brickworks ............................................................................................................. 4868

Conference Referred re unfair dismissal - Preliminary issue - Applicant Union argued that it's member was harshly, oppressively and
unfairly dismissed - Respondent argued that a jurisdictional issue existed in relation to the competency of the application, that
applicant had entered into an individual WPA with respondent under the Workplace Agreements Act 1993, that applicant was
terminated thereafter, and that subsequently, the Commissioner of Workplace Agreements notified the parties to the WPA that
the application to register it had been refused - Commission found that a valid workplace agreement existed under the WPA
until refused registration by a delegate of the Workplace Agreements Commission and subsequently applicant was terminated -
Commission therefore was satisfied that the present application was properly within the Commission's jurisdiction and power
under the Act - Declared Accordingly - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch -v- Advanced Life Ambulance Service - CR 170 of 2000 - KENNER C - 25/09/00 ......................................................... 4869

2Appeal against Decision of Commission (80WAIG2749) re unfair dismissal and payment of compensation - Appellant argued on the
matter relating to the non-payment of compensation for the loss of earnings and in particular, failed to order compensation to
offset the loss suffered by Mr. Ward by reason of the dismissal - Further failed to award Mr. Ward the loss suffered by him by
reason of the dismissal, subject only to the statutory limit and determined not to pay Mr. Ward compensation for loss of
earnings after evidence from Mr. Ward that he was unemployed for a period of some 19 weeks - Full Bench found that the
decision of the Commission was discretionary and that it was for the Appellant to establish that the exercise of discretion at
first instance miscarried according to the established principles - Further Mr. Ward was given a redundancy payment in excess
of that prescribed by the award thus there was no error established in the exercise of discretion - Dismissed - AUTO, FOOD,
METAL, ENGIN UNION -v- Goldfields Contractors Pty Ltd - FBA 32 of 2000 - Full Bench - SHARKEY P/COLEMAN
CC/SCOTT C. - 06/12/00 - Metal Ore Mining  ............................................................................................................................ 5345

Conference referred re written warning - Applicant union argued that the Respondent issued a harsh and unjustified written reprimand
to its member alleging that he breached regulation 3.2 of the BHP Iron Ore Tagging Regulations and sought an Order that the
reprimand be removed from his personal file - Respondent wholly opposed the claim - Commission found that the issuance of
the reprimand to the Applicant was both reasonable and consistent with the Regulations - Accordingly an Order was issued -
Dismissed. - COMM, ELECTRIC, ELECT, ENERGY -v- BHP Iron Ore Pty Ltd - CR 150 of 2000 - KENNER C - 05/12/00 -
Iron Ore  ....................................................................................................................................................................................... 5672

CONTRACT OF SERVICE
2Appeal against Decision of Commission (80WAIG629) re dismissed application for unfair dismissal and contractual entitlements -

Appellant argued amongst a number of reasons that the Learned Senior Commissioner erred in Law in holding that the limit of
the statutory authority of the Commission was not determined by principles of private international law but by the principles of
statutory interpretation and that the Commission's jurisdiction was confined to industry within W.A. or at least to industry with
a real and substantial connection with the state - Respondent argued that Commission lacked jurisdiction to entertain the
application as the work performed by Appellant was performed in South Africa, as was the event giving rise to the termination
of employment and as was the termination itself - Respondent further argued the relevant provisions of the Act should be
limited in their operation to employment within this State - Full Bench found the Commission was a creature of statute, its
jurisdiction, power and authority was derived from statute, that the limits of its authority and jurisdiction are derived from the
statute of its interpretation and construction and the Act contained a specific limitation of territorial outside Australia -
Dismissed - Mr C Harris -v- Brandrill Limited - FBA 10 of 2000 - Full Bench - SHARKEY P/COLEMAN CC/KENNER C -
09/06/00 – Mining ......................................................................................................................................................................... 2456

2Appeal against decision of Commission (80WAIG632) re dismissed application for contractual entitlements - Appellant argued
amongst a number of reasons that the Commissioner at first instance erred in law by failing to accept a decision made by the
Administrative Appeals Tribunal - Full Bench found on evidence that the Commissioner made findings based on credibility,
which cannot be interfered with by the Full Bench because there was nothing, on the evidence or in the submissions put to
them, which demonstrated any misuse of the Commissioner's advantage in seeing the witnesses and that it was fair to say, upon
a close scrutiny of the evidence at first instance, that the contrary was the case - FB further found that the findings which the
Commissioner made were clearly open to him and that Appellant did not establish that the exercise of discretion at first
instance had miscarried - Dismissed - Mr R Holland -v- Carony Pty Ltd - FBA 14 of 2000 - Full Bench - SHARKEY
P/COLEMAN CC/GREGOR C - 19/06/00 – Meat........................................................................................................................ 2834

2Appeal against Decision of Industrial Magistrate (80 WAIG 3050) re Breach of Award - Appellant argued Magistrate erred in fact
and in law in finding the Appellant was bound by the Electrical Contracting Industry Award - Full Bench reviewed authorities
and found Magistrate had not erred in finding both Appellant and Respondent member to be bound by the Award - Dismissed -
Shenton Enterprises Pty Ltd t/as John Shenton Pumps -v- COMM, ELECTRIC, ELECT, ENERGY - FBA 3 of 2000 - Full
Bench - SHARKEY P/COLEMAN CC/SMITH, C - 17/04/00 - Construction Trade Services ...................................................... 2841
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Complaint re Breaches of Award - Complainant argued that Defendant committed 75 separate breaches of the "Building Trades
Construction Award 1987 R14 of 1978" - Defendant argued that Complainant was not an employee but a subcontractor
because the hourly rate paid reflected prevailing industry standards for sub-contractors - Industrial Magistrate determined that
Complainant was not in business as a sole trader or in partnership as he made no profit and provided his services exclusively to
Defendant at Defendant's direction and used tools, equipment and material supplied by Defendant - Industrial Magistrate
further concluded that Complainant was at all material times an employee within the meaning of S.7 of the Industrial Relations
Act and that each complaint had been made out - Proven - The Western Australian Builders' Labourers, Painters & Plasterers
Union of Workers -v- Hanssen Pty Ltd - CP 161 of 1999 - Industrial Magistrate - Cicchini IM - 02/03/00 – Construction .......... 3042

Application re contractual entitlements - Matter remitted back to Commission from Industrial Appeal Court to resolve the monetary
figures if it could not be agreed upon - Commission was satisfied on balance that the figures outlined in the schedule produced
by applicant's counsel was a fair and accurate representation of the monies outstanding to applicant and ordered respondent to
pay applicant the sum of $19,962.83 by way of denied contractual benefits - Granted - Ms AP Ahern -v- Aust Fed of TPI Ex-
Serv Men - APPL 1436 of 1997 - FIELDING C - 19/06/00 - Personal Services............................................................................ 3067

Application re contractual entitlements - Applicant argued he was entitled to a pay rise after the completion of a 2 month probationary
period - Respondent argued that was never agreed to and the probationary period was for 3 month - Commission found there
was no contractual benefit owed to Applicant - Dismissed - Mr GE Mackintosh -v- Ian Sinclair and Julie Wharmby both of
Crystal Waters - APPL 1511 of 1999 - SCOTT C. - 19/06/00 ....................................................................................................... 3074

Application re unfair dismissal and contractual entitlements - Applicant argued Respondent unilaterally altered the contract of
employment, that he was subject to undue pressure and duress to accept a position at a reduced status, that he was not given
sufficient information to make an informed career choice and as a result he was denied access to a redundancy package -
Applicant further argued Respondent used an unfair procedure to constructively dismiss him - Respondent argued Applicant
resigned from his employment to take up a position with another company, that Applicant knew there was to be a restructure of
the company and the reasons for it, as he had participated in meetings planning the restructure - Commission found that
Applicant knew about the potential for retrenchment and that he was looking to protect his future - Commission found there
had been no dismissal and dismissed application for want of jurisdiction - Dismissed - Mr R Malcolm -v- Mobil Exploration &
Producing Australia Pty Ltd ACN 004 588 827 - APPL 644 of 1999 - GREGOR C - 28/06/00 – Exploration.............................. 3076

Applications re unfair dismissal and contractual entitlements - Applicants argued that dismissals were harsh, oppressive and unfair as
their terminations were not accompanied by a reasonable redundancy payment, that the nature of the manner of dismissals was
unconscionable and sought orders for compensation and payment for denied contractual benefits - Respondent argued that the
Generation Division was restructured, the new structure did not contain positions held by Applicants, that both Applicants
were involved in developing the new structure and both were aware that their positions would not exist within the new
structure - Respondent further argued that both Applicants were invited to apply for positions in the new structure, that Mr
McLoughlin submitted an expression of interest to all positions but was unsuccessful and Mr Blackwell made no application
for any positions - Commission found on evidence that in each case the Applicants suffered injury within the meaning of
s.23A(i)(ba) of the Act and awarded compensation as well as 3 weeks salary being unpaid contractual entitlements - Ordered
Accordingly - Mr DJ Blackwell -v- Electricity Corporation t/a Western Power - APPL 811,828 of 1999 - SMITH, C - 30/06/00
– Power ......................................................................................................................................................................................... 3084

Application re unfair dismissal seeking reinstatement and contractual entitlements - Applicant argued he was summoned to a meeting
of the Directors of the Respondent, where it was put to him that there were concerns about some issues and three allegations
were raised - Applicant further argued, that he requested more time to consider the allegations, this was refused and on advice
from his solicitor he requested that allegations be put in writing and extension of time be given but the extension also was
refused - Respondent argued Applicant misled or made representations without reasonable basis, that it relied on those
representations in deciding to employ Applicant and that constituted serious misconduct pursuant to Applicant's term of
employment, therefore summary dismissal was warranted - Commission found on a number of reasons that Applicant was
unfairly dismissed by summary termination of contract of employment and ordered that Applicant be reinstated with all
benefits payable under the contract - Commission's view concerning the shares and options was the order will provide for
liberty to apply and the proceedings divided pursuant to the powers vested under Section 27(s) of the Act, to enable the file to
remain alive to deal with any application regarding the liberty - Ordered and Declared Accordingly - Mr DS Saab -v- Hot
Copper Australia Ltd - APPL 774 of 1999 - GREGOR C - 15/06/00............................................................................................. 3099

Conference referred re unfair dismissal and contractual entitlements - Applicant's union argued that its member was unfairly
dismissed and sought order for payment of contractual entitlements, appropriate payment of notice, reinstatement or re-
employment to her position or a comparable position or compensation equivalent to six months remuneration - Respondent
argued Commission lacked jurisdiction to hear and determine the matter as there was no dismissal and further, lacked
jurisdiction to act judicially to enforce a payment of alleged contractual benefits pursuant to s44 of the I.R. Act, 1979 -
Respondent further argued that Applicant's work performance was unsatisfactory and that she failed to meet the company's key
targets - Commission found on evidence that Respondent was entitled to consider that the performance it had required from
Applicant would not be achieved and call the employment relationship to a close, therefore, Applicant's termination was not
unfair - Commission found that payment of commissions and the one month notice period for resignation had not been made
out, however, it accepted Applicant's evidence about telephone, motor vehicle expenses, sick leave entitlements and ordered
Respondent to pay Applicant the sum of $489.40 in outstanding contractual entitlements - Ordered Accordingly - AUST
MUNICIPAL, CLERICAL & SER -v- MSA Management Services Pty Ltd - CR 333 of 1999 - WOOD,C - 16/06/00 - Personal
and Other Services......................................................................................................................................................................... 3115

Conference referred re long service entitlements - Applicant argued that he was an employee of the Respondent and that pursuant to
the Long Service Leave Act 1958, he was entitled to payment for accrued long service leave - Respondent argued Applicant
was not an employee - Question re Jurisdiction - Respondent submitted amongst a number of things that the Commission's
jurisdiction to deal with industrial matters was limited to those matters where, at the time the application was made, the
relationship of employer/employee existed - Commission found the issues between the parties fall precisely within ss(11)(1)(a)
and (c), and by s11(2) jurisdiction for enforcement of the provisions of this Act fall exclusively in the Industrial Magistrate
Court - Commission also noted a claim to long service leave that arises from a contract of employment or possibly the Long
Service Leave General Order would not seem to encounter the same difficulties when brought before the Commission -
Commission requested the parties to examine the issues and adjourned the application for that purpose - Adjourned - Mr P
Why -v- Mr Paul Sims Company Secretary Chesterton International (WA) Pty Ltd t/a Chesterton International - CR 364 of
1999 - BEECH C - 28/06/00.......................................................................................................................................................... 3128

Application re unfair dismissal and contractual entitlements - Applicant argued that she was unfairly dismissed and had received no
prior warnings either written or verbal about any shortcomings in her employment and that she took time off with the
knowledge and consent of the Respondent's sales manager - Applicant sought compensation for six months loss of income, two
weeks pay in lieu of notice and payment for work done prior to her dismissal which she claimed was denied under her former
contract of employment - Respondent denied that Applicant was unfairly dismissed and argued that applicant paid herself
overtime and leave loading knowing there to be no entitlement to those payments and that she received two written warnings
early in January about her shortcomings - Respondent further argued that when Applicant was questioned about taking the
payment for the overtime and the leave loading contrary to her entitlement she offered no explanation and hence was
summarily dismissed for breach of trust if not for outright theft - Commission was not convinced that Applicant took the leave
loading and overtime payments contrary to the instructions of the Respondent and from the assessment of its evidence,
Commission was also not convinced that applicant was given those written warnings and that it was her signature on the
documents in question - Commission found that Applicant was unfairly dismissed and ordered that she be paid compensation -
Ordered Accordingly - Ms PA Baldwin -v- Firecrest Enterprises t/as Season Makers Gas & Air - APPL 325 of 2000 -
FIELDING C - 18/07/00................................................................................................................................................................ 3295



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 78 W.A.I.G.

CUMULATIVE DIGEST—continued

Page

5738

CONTRACT OF SERVICE—continued
Application re contractual entitlements - Applicants argued that they were engaged in an employer/employee relationship -

Respondents argued that applicants were subcontractors and had been told that they would be conducting their own "business
within a business" - Commission found amongst a number of reasons that respondents may have intended that the situation
would mature into one where applicants were conducting their own business, however, in light of the nature of the work and
the circumstances under which it was conducted, Commission concluded that at the point of termination applicants were
employees of the respondents - Applicants filed Notice of Discontinuance - Dismissed - Mr JA Richards -v- Total Fencing -
APPL 1057,1119 of 1999 - SCOTT C. - 14/04/00 - Manufacturing Industry ................................................................................ 3295

Application re contractual entitlements - Applicant argued under the contract of employment he was entitled to a 10 percent payment
for commission on sales which was agreed by the Respondent and sought the outstanding commission due to him - Respondent
disagreed and denied such an agreement was made - Commission found that the Applicant failed to discharge the burden of
proof and for that reason there was no alternative but to dismiss the application - Dismissed. - Mr C D'Souza -v- Five Star
Security - APPL 1858 of 1999 - GREGOR C – Security............................................................................................................... 3298

Application re unfair dismissal and contractual entitlements - Counsel for the Applicant sought that the identification of the
Respondent to the application be amended - Counsel for the Respondent argued that the proposed Respondent is a service
company to the named Respondent - Commission found that the employment declaration completed by the Applicant named
the proposed Respondent as the employer, also completed by the Applicant was a periodical payment authority clearly
nominating the proposed Respondent as the source of funds and the documents made it clear that the Applicant was employed
by the proposed Respondent - Commission further found that there were no grounds to suggest the Applicant did not know the
true identity of her employer as there was no evidence to the contrary - Further, applying the dictum in the Parveen Kaurin v
Dogrin Pty Ltd (ibid), Commission found it had no option but to disallow joiner which left the application as a nullity -
Dismissed - Ms S Finch -v- Kevin Penkin & Associates - APPL 1561 of 1999 - GREGOR C - 11/07/00 - Services to Transport 3300

Application re unfair dismissal and contractual entitlements - Applicant argued he was summarily dismissed unjustifiably from his
employment and sought reinstatement and a benefit denied under his contract of employment - Respondent challenged the
jurisdiction of the Commission to entertain the application and argued that neither aspect of the application concerned an
industrial matter within the scope of the I.R. Act, 1979 because the employment was exclusively performed overseas and not in
Western Australia - Respondent further argued Applicant was not dismissed but the work for which he was employed had
come to an end and there was no other work to offer - Commission reviewed authorities and found on evidence that the matters
were not industrial matters within the scope of the I.R. Act, therefore it lacked jurisdiction to entertain the application -
Dismissed - Mr A Fitzgerald -v- Oil Drilling & Exploration (International) Pty Ltd ACN 007 973 917 - APPL 1925 of 1999 -
FIELDING C - 18/07/00 – Drilling ............................................................................................................................................... 3302

Application re contractual entitlements - Applicant sought outstanding benefits, being non-award entitlements that were due to her -
Respondent did not appear - Commission found that under Applicant's contract of employment, she was entitled to the monies
claimed being 4 weeks pays in lieu of notice and 18 days unpaid annual leave - Granted - Mr DJ Garmson -v- Pieman Australia
Pty Ltd Trading As "Bovells Bakery" - APPL 449 of 2000 - GREGOR C - 07/07/00 ................................................................... 3306

Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was harsh, oppressive and unfair and
sought compensation for outstanding contractual entitlements - Respondent argued amongst a number of reasons that
applicant's performance was such that clients asked increasingly not to be trained by her - Commission found that the
increasingly poor relationship the applicant had with clients was affecting the clients of business, that applicant was not a
contractor but an employee and there was a contract of service between applicant and respondent - Commission concluded that
there was no dismissal hence applicant cannot be said to have been dismissed harshly, unfairly or unjustly and that the
application for contractual entitlement should be dismissed - Dismissed - Ms CM McLellan -v- Penna Investments T/as Renouf
Personal Training Centre Applecross - APPL 1583 of 1999 - WOOD,C - 18/07/00 - Sport and Recreation.................................. 3307

Application re contractual entitlements - Applicant sought payment for outstanding commissions on five properties sold during the
first six months of his employment and a further amount of outstanding commission on another property settled after his
departure from Respondent's employment - Further, Applicant argued that, though the commission on that property was
calculated on the basis of a "conditional offer", it was "unconditional" from the time the offer was submitted - Respondent
opposed and rejected both claims and argued that all entitlements were paid to Applicant in accordance with the terms and
conditions under which he was employed - Commission found that Applicant accepted the arrangement for the payment of the
advance and signed the agreement and that was the contract he entered into - Commission further found that the property on
which the "conditional offer" was calculated was not "unconditional" as argued by Applicant - Dismissed - Mr PM Naderi -v-
Kyjanna Pty Ltd ACN 008 938 092 T/as Watson & Capararo - APPL 1624 of 1999 - COLEMAN CC - 01/08/00 – Property ..... 3309

Application re unfair dismissal and contractual entitlements - Applicant sought payment for the period of notice which was
outstanding, the balance of money owing for the shift during which her services were terminated and an amount deducted for a
lunch break - Applicant further argued that even though the workplace agreement entered into was not registered at the time of
her termination, the terms of her employment were regulated by that document - Respondent argued Applicant was dismissed
for "wilful misconduct" and under the terms of the Award a day's notice was required during the probationary period -
Commission rejected the argument that non registration of the workplace agreement meant that the Award had retrospective
effect to terminate employment during the probationary period with one day's notice, further, that the termination was unfair
and the Applicant was entitled to the contractual entitlement sought - Ordered accordingly - Ms SJ Scott -v- Sam Sorensen Pty
Ltd (ACN 078 40278)T/A Claremont Vet Clinic - APPL 749 of 2000 - COLEMAN CC - 19/07/00 – Veterinary........................ 3316

Application re contractual entitlements - Applicant argued though he was covered by a workplace agreement, there were conditions
associated with his employment which were not included within the workplace agreement and sought benefits in the form of
salary, allowances and holiday pay under his contract of employment - Respondent argued that as Applicant was covered by a
workplace agreement, they were not "employer" and "employee" respectively for the purposes of the I.R. Act 1979, therefore
Commission lacked jurisdiction to deal with the matter - Commission found that as Applicant and Respondent were parties to a
workplace agreement, then in accordance with the terms of s.7B they were not an employer and an employee for the purposes
of the Act, and the matter was not an industrial matter, therefore the Commission was without jurisdiction to deal with the
matter - Dismissed - Dr S Yukhnevich -v- Kimberley Health Service Northwest Mental Health Service 0 - APPL 124 of 2000 -
SCOTT C. - 07/08/00 .................................................................................................................................................................... 3321

Conference referred re unfair dismissal - Applicant Union argued that its member was harshly, oppressively and unfairly dismissed
because he refused to comply with a direction unless respondent agreed to pay him overtime - Respondent argued that
applicant was terminated on grounds of misconduct - Commission found that in all the circumstances applicant union's
member was unfairly dismissed, and it was satisfied that pursuant to the Minimum Conditions of Employment Act, 1993 the
submission in respect of quantum of loss was made out - Granted - The Australian Workers' Union, West Australian Branch,
Industrial Union of Workers -v- Temkara Pty Ltd T/as Economic Pest Control - CR 11 of 2000 - SMITH, C - 30/06/00 –
PESTICIDES................................................................................................................................................................................. 3327

Complaint re Breaches of Award - Complainant argued that defendant breached an award by failing to allow the accrued days off and
that prior to its members signing their contracts, the question of agreeing to forego entitlements to accrued days off was not
discussed - Defendant argued that complainant's members signed contracts on the basis that they would forego the accrued
days off - Industrial Magistrate found that all of the complainant's members were employed on contracts which incorporated
the provisions of the relevant Nurses Award and that the award provided for the accrual of days off, therefore, defendant was
in breach of the award by not allowing the accrual of days off - Proven - The Australian Nursing Federation, Industrial Union
of Workers Perth -v- Albany Regional Hospital - CP 99, 104 & CP 105 of 1997 - Industrial Magistrate - Malone IM - 01/03/98
- Health Services ........................................................................................................................................................................... 4353
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Application re enforcement of Workplace Agreement Act - Applicant argued that contrary to the Workplace Agreement Act, he was
harshly, oppressively and unfairly dismissed and sought reinstatement or re-employment or compensation for loss or injury -
Applicant further argued that he was pressured into signing the document in that he was given an ultimatum to accept it or
resign - Respondent denied claim and argued that the offer to sign a new contract of service was due to the structural change of
the previous department to form part of another, hence the proposition was part and parcel of the probationary period -
Industrial Magistrate found that the offer which was made was a more lenient one and was not coercion and that the
proposition was supported in law, therefore Applicant was not unfairly, harshly or oppressively dismissed - Dismissed - Mr G
Gianfrancesco -v- Dr Wally Cox, Acting Director General Ministry For Culture and the Arts - CP 266 of 1997 - Industrial
Magistrate - Thobaven IM - 29/04/98 - Libraries Museums and the Arts ...................................................................................... 4375

Application re unfair dismissal - Applicant argued that dismissal was harsh, oppressive and unfair and sought compensation for
denied contractual benefits being annual leave and leave loading and a separate claim for loss of injury on dismissal, two
weeks redundancy pay and two weeks pay in lieu of notice - Respondent argued amongst a number of reasons that the shop
was closed due to not being financially viable - Commission found that on the basis of the lack of any warning concerning the
closure of the shop, dismissal was unfair and as the shop and business had closed reinstatement was not practicable -
Commission further found that under applicant's contract, she was owed holiday pay inclusive of leave loading, annual leave
payments and a redundancy payment, but an award for injury in these circumstances was not warranted - Ordered Accordingly
- Ms SA Andreou -v- Woodvale Skin & Body Centre trading under Roughan Consultancy P/L - APPL 82 of 2000 - WOOD,C
- 04/08/00 - Personal Services ....................................................................................................................................................... 4410

Application re contractual entitlements - At the outset of the hearing Applicant sought to amend the claim to include harsh, oppressive
or unfair dismissal - Applicant argued that she was denied contractual benefits under her contract of employment, that she
entered into a contract of employment to work 40 hours per week and that she accepted Respondent's repudiation and brought
the contract to an end as Respondent was in breach of its duty to provide her with 40 hours of work each week - Respondent
argued that it is not open to the Applicant to amend her application to include a claim under s29(1)(b)(i) of the Act as more
than 28 days have past since her employment was terminated - Commission found on evidence that Respondent did enter into a
contract of employment with the Applicant to work for 40 hours per week - Further, Commission reviewed legal principles and
found that Applicant cannot make out her claim for contractual benefits, as she was not entitled to be paid for unperformed
work even when the failure to perform that work was solely due to Respondent's fault - Commission further found that it had
no power to amend Applicant's claim to add a claim under s.29(1)(b)(i) of the Act - Dismissed - Ms EK Bailey -v- S&M
Concepts Australia - APPL 338 of 2000 - SMITH, C - 16/08/00 – Cleaning................................................................................. 4412

Application re unfair dismissal and contractual entitlements - Applicant argued that the conduct of his employer by reducing his hours
until he was forced to resign constituted a constructive dismissal contractual benefits - Further, the act by the employer was
done to him, notwithstanding that his job was performed professionally or there were no negative appraisals during the time he
worked for the Respondent - Respondent argued that it was clear from Applicant's contract that he was employed as a casual,
there was to be no guarantee of minimum amounts of work and that Applicant was never going to be a long term employee -
Commission reviewed authorities, inter-alia, applied the tests set out in Bayside (ibid), and found that Applicant was unfairly
dismissed, that reinstatement was unavailing, ordered that Applicant be paid compensation and that claim for contractual
benefits be dismissed - Ordered Accordingly - Mr PR Danson -v- Chubb Security Holdings Australia Limited tr/as Chubb
Protective Services ACN 003 590 921 - APPL 635 of 1999 - GREGOR C - 11/08/00 - Other Business Services......................... 4419

Application re unfair dismissal - Applicant argued that as Respondent assured him that he had a job for the 1999/00 season,
termination was unfair - Applicant sought compensation to the value of his contract ie. 8% of the gross catch for the 1999/00
season - Respondent argued that he had to sell the boat as he was in financial difficulty, that he did not offer Applicant a job
and that Applicant was not competent at deep-water fishing - Commission found that the evidence of both Applicant and
Respondent were somewhat contradictory and after establishing the date of termination, it found that Applicant's application
was filed out of time therefore, Commission lacked jurisdiction to hear the matter - Commission further found that Applicant
was not unfairly dismissed, as he was given ample notice at a time shortly after a firm decision was made to sell the boat -
Dismissed for want of jurisdiction - Mr SD Dunn -v- Catchem Nominees G&L Prunster - APPL 1512 of 1999 - WOOD,C -
23/08/00 – Fisheries....................................................................................................................................................................... 4423

Application re unfair dismissal - Applicant argued that dismissal was harsh, oppressive and unfair and sought compensation for loss
and injury caused by the dismissal - Respondent argued that applicant was given the opportunity to be reinstated if she
apologised but she refused to accept the conditions of reinstatement - Commission found that applicant had proved that she
was harshly, oppressively and unfairly dismissed, that reinstatement was not practicable and awarded applicant compensation
for injury caused by the dismissal - Granted - Mrs S Fazey -v- Davis River Pastoral Co - APPL 980 of 1998 - SMITH, C -
31/07/00 - Grain, Sheep & Beef Cattle Frm................................................................................................................................... 4433

Application re unfair dismissal and contractual entitlements - Respondent argued that Commission lacked jurisdiction to hear and
determine the application - Commission applied the Law to the facts in the matter and found that it was clear that unless there
was a provision in a workplace agreement for the Commission to be involved in either the arbitration or interpretation of it,
such matters cannot come to the Commission, as they would be dealt with in accordance with the terms of the agreement by an
arbitrator, or in the case where the agreement was silent about unfair dismissal, by an Industrial Magistrate - Further,
Commission reviewed Workplace Agreement Act, authorities and the Workplace Agreement and found that the Workplace
Agreement had references to the involvement of the Commission in disputes arising from this agreement and that was
important for the disposition of this case, therefore the motion that the Commission lacked jurisdiction was rejected -
Adjourned - Mr JA Fuller -v- North Beach Bowling Club - APPL 1943 of 1999 - GREGOR C - 31/08/00 – Clubs ..................... 4439

Application re unfair dismissal and contractual entitlements - Applicant argued that by failing to roster her on the weekend or indeed
subsequently, in effect she was dismissed from employment by Respondent - Applicant sought compensation and in addition
two weeks pay in lieu of notice and accrued annual leave - Respondent denied the claim and argued that Applicant was
employed as a casual employee, employed on an as-needs basis and that Applicant resigned from her employment by not
ringing back to see whether there was any further work available - Commission found that Applicant had not established that
she was dismissed by Respondent, rather, to a large extent she was the architect of her own downfall - Dismissed - Mrs VL
Jackson -v- Kitcher Property Investments Pty Ltd - APPL 116 of 2000 - FIELDING C - 25/08/00 - Accommodatn,
Cafes&Restaurants ........................................................................................................................................................................ 4445

Application re unfair dismissal and contractual entitlements - Applicant argued she was unfairly dismissed and that she was entitled to
certain contractual benefits arising from her contract of employment - Respondent argued that applicant lacked judgement and
exceeded her authority in making decisions where her experience with the business was inadequate and making decisions
which should not have been made without the respondent's authority were the causes for her dismissal - Commission found
that applicant was denied procedural fairness by not being given an opportunity to be aware of the issues, to be heard and to
address whether or not there was a problem which required dismissal - Commission found that reinstatement was
impracticable, that applicant was not owed anything on account of telephone expenses, that she was not entitled to pro-rata
payment for the motor vehicle and awarded payment of one week's pay at the base salary rate on account of the unfair aspect of
the dismissal - Ordered Accordingly - Ms C Jones -v- School Fun Run Pty Ltd ACN 009 403 874 T/as Events Management -
APPL 345 of 2000 - SCOTT C. - 24/08/00 - Personal and Other Services .................................................................................... 4447
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Application re unfair dismissal and contractual entitlements - Applicant argued she was never given any warning or notice regarding

her performance nor was she afforded procedural fairness leading up to the termination and sought reinstatement - Respondent
argued that Applicant was showing signs of stress in her job and it had decided to shift her from the Area Manager's position -
Further, as Applicant accepted the offer but later changed her mind, it was accepted as a resignation - Commission found on
evidence that Respondent could not have continued with the Applicant in her Area Manager role without damage to the
business and having regard to s.26 of the Act, that is equity, good conscience and substantial merits of the case, it considered
that Applicant was afforded a fair go and did not avail herself of that, therefore dismissal was not unfair - Dismissed Applicant
was afforded a fair go and did not avail herself of that, therefore the Commission did not find that the dismissal was unfair -
Dismissed. - Ms AL MacPhail -v- Tonesports Pty Ltd (ACN 076 450 229) - APPL 1863 of 1999 - WOOD,C - 07/09/00 –
Fitness ........................................................................................................................................................................................... 4450

Application re unfair dismissal and contractual entitlements - Applicant argued dismissal was harsh, oppressive and unfair and sought
reinstatement or re -employment or alternatively compensation of six months remuneration - Respondent's Agent argued that
Applicant's poor performance over a six month period was such that he should have been dismissed with four weeks notice and
accordingly the Commission should order that he be paid four weeks pay in lieu of notice - Respondent further argued that
Applicant had failed to mitigate his loss by refusing the offer of employment as a consultant and had failed in his duty to
diligently seek alternative employment, therefore, Commission should not make the orders sought - Commission reviewed
authorities and found that Applicant had diligently sought alternative employment and ordered that he be reinstated to his
former position with all entitlements - Ordered Accordingly - Mr C O'Keeffe -v- Flight Centre Limited ACN 003 377 188 -
APPL 150 of 2000 - SMITH, C - 10/08/00 – Travel...................................................................................................................... 4454

Application re unfair dismissal and contractual entitlements - At the hearing, claim for denied contractual benefit was not pursued but
reinstatement to the position without loss of income or benefit was sought - Applicant argued he was constructively dismissed
because pressure was placed on him to accept an unfair and unachievable salary proposal or to resign - Respondent argued the
proposal was a realistic industry figure, part of the contract and an achievable target - Respondent further argued that
Applicant's sales performance had declined and that he had been spoken to about his poor performance - Commission found
that Applicant gave the employer an ultimatum to increase his pay or alternatively he would resign, that Respondent did not
accede to the ultimatum and accepted his resignation once offered therefore, Applicant by his own device terminated the
contract - Dismissed for want of jurisdiction - Mr M St Jorre -v- Australian Data Systems Pty Ltd ACN 009 087 870 - APPL
1212 of 1999 - WOOD,C - 17/08/00 – Computing........................................................................................................................ 4474

Application re unfair dismissal and contractual entitlements - Applicant argued that he was unfairly dismissed and sought contractual
benefits of payment in lieu of notice and entitlement to annual leave - Respondent raised a number of preliminary objections,
the first being that applicant was engaged pursuant to an award of the A.I.R.C. and that he was thereby precluded from
pursuing an application in this jurisdiction and secondly, that there was no dismissal - Respondent further argued that
Applicant had been demoted due to misconduct - Commission reviewed award and found that Applicant's employment was
covered by the award, that being covered by a federal award does not prevent the Commission from dealing with this
application and that Applicant's demotion constituted a dismissal - In its Reasons for Decision (Extempore) regarding the
merits of the Applicant's claim that he was harshly, oppressively or unfairly dismissed, Commission found that Applicant's
conduct constituted serious misconduct in that he failed to comply with a reasonable instruction and then lied to the client -
Further, Commission reviewed authorities and found in all circumstances, Respondent could not have done much more, that
Applicant needed to recognise that it was his own action which brought about his demise and accordingly dismissed the claim
for harsh, oppressive and unfair dismissal and the claim for reasonable notice - In its Supplementary Reasons regarding annual
leave entitlement - Commission concluded that the onus rests on the applicant to demonstrate how the entitlement for annual
leave arises however, he has not done so - Dismissed - RJ Tapiata -v- Olten Pty Ltd - APPL 330 of 1999 - SCOTT C. -
31/03/00 – Security........................................................................................................................................................................ 4476

Application re unfair dismissal and contractual entitlements - Applicant argued he was dismissed for allegedly breaching his contract
of employment but was not given an opportunity to explain his actions and sought compensation for loss of employment and
remuneration for work performed prior to termination - Respondent did not appear but wrote to the Commission challenging
its jurisdiction to entertain the application or otherwise disputing the merits of the claim - Commission reviewed Act,
authorities and found that it did not have jurisdiction to deal with the matter - Further, with regard to the outstanding benefits
claimed, the Commission was a creature of statute with authority to inquire and deal only with an industrial matter and that the
claim in question cannot be said to be an industrial matter as defined - Dismissed industry with a real and sufficient connection
to this State the claim cannot be said to be an industrial matter as defined - Dismissed - Mr MA Tranfield -v- Ray Douglas
Parker T/A Marine Offshore Survey and Commissioning - APPL 23 of 2000 - FIELDING C - 29/08/00 – Surveying................. 4482

Application re unfair dismissal - Applicant argued that dismissal was either unfair, harsh or oppressive and sought compensation for
benefits denied under his contract of service - Respondent denied that dismissal was unfair or that it denied applicant any
benefits to which he was entitled under his contract of employment - Commission found that there were good reasons for
respondent to terminate applicant's employment, that applicant was informed and knew before he was dismissed that he was
not performing his duties to the respondent's satisfaction and that on balance the dismissal was neither harsh, oppressive or
unfair - Commission further found that the relief in respect of unfair dismissal should be dismissed and that applicant be
entitled to recover $4,250 gross inclusive of motor vehicle entitlements - Ordered Accordingly - Mr TNW Vickridge -v- 89
Eighty Nine Enterprises - APPL 1630 of 1999 - FIELDING C - 08/08/00 – Sales ........................................................................ 4485

2Appeal against Decision of Commission (80WAIG396) re dismissed application for contractual entitlements - Appellant argued
amongst a number of reasons that the Learned Commissioner erred in law in holding that in conjunctional sales the
commission received by the respondent from the vendor was divided evenly between each of the respondent's two offices as
such finding was against the weight of evidence and further, it erred in law in failing to have any regard to evidence that the
Respondent in its books of account to the Franchisor (sic) had credited the entire gross commission of the "valley property" to
the York branch of its office - Respondent sought and was admitted by the Full Bench, fresh evidence relating to an admission
by Appellant in other proceedings in this Commission that such a "conjunctional" sale was possible - Full Bench reviewed
authorities, Workplace Agreement and found that it was open on the evidence, including the Appellant's own concessions, that
he had not done what the agreement, or custom and usage, confirmed by reference to extensive evidence established - Further,
having considered all the evidence and all of the submissions, Full Bench found that it had not been established that the
Commissioner erred in his decision at first instance on the grounds of appeal - Dismissed - Mr MR Healy -v- The King and I
Pty Ltd - FBA 2 of 2000 - Full Bench - SHARKEY P/COLEMAN CC/SMITH, C - 13/10/00 - Real Estate Agency ................... 4581

Application re unfair dismissal and contractual entitlements - Applicant argued he had been dismissed for reasons of redundancy but
later discovered that the job had been given to someone else and sought reinstatement and denied contractual entitlements in
the form of payment for untaken sick leave - Respondent argued Commission did not have jurisdiction to entertain the
application as it was lodged out of time and as the workplace agreement had expired the sick leave benefit fell to be
determined under the Minimum Conditions of Employment Act and the Security Officers Award - Commission found that
application was lodged out of time, that the claim of unfair dismissal be dismissed and as for the claim of contractual benefit
the parties were able to reach a "commercial" agreement and by consent the Respondent was to pay contractual entitlements to
Applicant - Order Issued - Mr MJ Hamilton -v- Goldfields Commercial Security Pty Ltd - APPL 1178 of 2000 - FIELDING C
- 15/09/00 – Security ..................................................................................................................................................................... 4837
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Application re unfair dismissal and contractual entitlements - Applicant decided to discontinue the application prior to the conference
date but did not notify the Commission - The Respondent attended the conference and stated that it had incurred costs to be
awarded against Applicant - Commission issued an Order giving liberty to the Respondent to apply for an Order for costs -
Although the Commission has the power to award costs under the Act, it will do so only in extreme circumstances -
Commission found that the Applicant did not proceed with the application in a frivolous or vexatious manner or try to cause
detriment to the Respondent by not notifying of her change of mind - Accordingly an Order was issued dismissing the
Respondent's application for costs - Dismissed - Ms VM Ho -v- International Learning Foundation Inc - APPL 297 of 2000 -
BEECH C - 06/09/00..................................................................................................................................................................... 4838

Application re unfair dismissal and contractual entitlements - Applicant argued she was not given a reason for the dismissal nor was
she given any notice of termination, therefore dismissal was unfair - There was no appearance or argument from the
Respondent - Commission found on evidence that Applicant was more likely to be a part time employee regularly employed
than an itinerant casual employee, that she was not given any reason for her dismissal or any notice of the termination of her
employment, therefore she was unfairly dismissed and was entitled to 1 week's notice of termination - Commission further
found that to treat an enthusiastic employee who was good at her job in this manner reflected poorly upon the Respondent, that
Applicant had taken the appropriate steps to mitigate her loss and ordered that as reinstatement was impracticable,
compensation for the unfairness be paid plus a further 1 week's wages as an entitlement due to her, being the notice period -
Ordered Accordingly - Miss K Mundy -v- Westco Jeans Pty Ltd - APPL 1104 of 2000 - BEECH C - 19/09/00 – Clothing......... 4846

Application re unfair dismissal and contractual entitlements - Applicant argued she was harshly and unfairly dismissed and was not
given any prior counselling or warning in relation to her performance or dismissal and sought compensation and denied
contractual entitlements depending on findings concerning a claim for denied salary increase after three months - Respondent
argued Applicant was on probation, that she was dismissed for misconduct and because of conflicts with other staff -
Commission found that Applicant was dismissed harshly and unfairly without properly warned or counselled about her
performance, that she was clearly not on probation at the time of dismissal, that it would be impracticable for her to again work
for Respondent and that she has not made out her contractual benefits claim for what she said was an agreed increase in her
salary as there was nothing in the evidence to suggest the contrary - Further, Commission reviewed authorities and found that
the loss by Applicant was as claimed and ordered that compensation be paid, plus the amount of $135.00 for the mobile
telephone account - Ordered Accordingly - Mrs AB Purnell -v- Arora Pty Ltd ACN: 008 947 957 trading as ARB 4X4
Accessories - APPL 1522 of 1999 - WOOD,C - 28/09/00 – Sales................................................................................................. 4849

Application re unfair dismissal following determination of preliminary issue (80WAIG416) regarding whether Applicant was
dismissed and if he was, whether the dismissal was unfair - Applicant argued that the situation was properly to be characterised
as a constructive dismissal, that he was placed in the situation where Respondent made it quite plain that either he accepts the
new arrangement and that he would not be teaching the second module, or he was to leave - Respondent argued that Applicant
was informed that it was the intention of the employer to appoint a back-up trainer to teach the second module in such a way
that the new trainer and the Applicant could teach day and night classes between them, that it was not sure how this would
affect him but as it was intended to trial the new trainer, Applicant would not be required for the 10 weeks duration of the new
module which would give him time to "organise his other work" - Commission found on evidence that had Applicant's reaction
not been as it was, he would have continued teaching for the balance of that module and the cessation of the contract of
employment was brought about by his own principate action - Commission was satisfied that Applicant was not dismissed and
that the claim therefore for unfair dismissal would be dismissed for want of jurisdiction - Dismissed - Mr BF Stokes -v- The
Typing Centre of Perth Pty Ltd (008 740 350) t/as "Australian International College of Commerce" - APPL 779 of 1999 -
BEECH C - 24/08/00 – Education ................................................................................................................................................. 4855

Conference referred re application relating to rates of pay - Applicant Union argued that as a result of the application of State Wage
Case movements, rates of pay contained in the Agreement had, in some cases, been overtaken by rates of pay in the Award and
sought a determination by the Commission as to the terms of an Agreement in 1996 to maintain the rates - Respondent
objected and opposed the application in its entirety and argued that when earnings were aggregated, employees in question
were in fact receiving more favourable conditions and pay than under the Agreement - Commission found that this matter was
properly characterised as a claim for contractual entitlement and that being so, the onus was on applicant to persuade
Commission on the balance of probabilities that it had established its claim, which it had not discharged, therefore the matter
will be determined by an order of dismissal - Dismissed - BRICK, TILE & POTTERY UNION -v- Metro Brick - Cardup Plant
- CR 220 of 1999 - KENNER C - 22/09/00 – Brickworks ............................................................................................................. 4868

Application re contractual entitlement - Applicant argued that he gave respondent four weeks notice of his intention to resign from his
employment but was asked to leave before the four weeks expired, that he left because he had no alternative but do so and that
things were unworkable - Further, applicant sought to recover two weeks wages and accrued annual leave as his pro rata
entitlement - Respondent argued that applicant was not employed for a long period and he was not entitled to give four weeks
notice - Commission found that applicant left his employment because he had no real alternative, that he had made out his
claim for two weeks wages, but it was not satisfied that applicant has made out his claim insofar as the holiday pay was
concerned - Commission ordered that applicant be paid the benefit denied to him under his contract of employment - Upheld in
Part - Mr CJ Hazzard -v- Proregal Nominees Pty Ltd, JR Bradley & Associates, Broadfield Civil & Structural. - APPL 1301 of
2000 - FIELDING C - 23/10/00 – Engineering.............................................................................................................................. 5187

Application re unfair dismissal and contractual entitlements - Applicants argued they were unfairly dismissed on the grounds that they
were not given the period of notice or payment in lieu and that the Respondent failed to discuss with each of them the
significant effect the termination would have on the job opportunities - Further, Applicants sought payment of their salary
entitlements for the last 2 weeks of their employment and reimbursement of expenses and an amendment for redundancy -
Respondent argued that both Applicants accepted the employment arrangements in the knowledge that it was the Respondent's
intention to establish franchising arrangements as to the Applicants running the branches as their own businesses, that
Applicants were offered franchise arrangements which both refused and the branches were then closed - Commission found
that there were discussions between the parties, that those discussions satisfied any requirement to discuss with the Applicants
the significant effect the terminations would have on their job opportunities and the Respondent had become unviable -
Commission further found that Applicants were not paid their retainer for the last two weeks of their employment, that some
expenses were incurred by the Applicants and the claims for expenses are made out - Ordered Accordingly - Mr J Ierace -v-
Countrywide Home Loans Ltd - APPL 1692,1694 of 1999 - BEECH C - 17/10/00 - Services to Finance&Insurance .................. 5188

Applications re unfair dismissal and contractual entitlements - Applicant argued that he was denied contractual benefits while still
employed by respondent, that monies owed were derived from an incentive plan which was unilaterally changed by respondent
in November 1998 and that due to his contractual benefits claim before the Commission respondent took harsh and unfair
action in reviewing his performance - Respondent argued that applicant was paid in accordance with the incentive plans, that
he returned the payment on the basis of legal advice and the allegation that the amount was incorrect - Commission found that
applicant had failed to prove his case on the balance of probabilities and that he had got several of his calculations and
assumptions for his calculations wrong - Commission further found that in all the circumstances applicant had not been
dismissed unfairly and recommended that the undenied contractual entitlements be paid to the applicant - Ordered Accordingly
- Mr BJ Kennaugh -v- TRS Staffing Solutions Australia Pty Ltd - APPL 1132 of 1999;APPL 87 of 2000 - WOOD,C - 05/10/00
- Business Services ........................................................................................................................................................................ 5196
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1Appeal against Decision of Full Bench (80WAIG3171) re dismissed application for unfair dismissal - Appellant argued that

Commission did not have jurisdiction under the Act to order either reinstatement or payment of lost wages caused by the
dismissal, as respondent was covered by Federal Award - Industrial Appeal Court reviewed provisions of the Act and found
amongst a number of grounds that Commission had jurisdiction to settle and determine any industrial matters and disputes,
there could be no be no basis for arguing that an Order for compensation for loss of injury caused by a dismissal may be made,
and that claims for compensation for wages lost following a dismissal were subject to the restrictions imposed by s.23A - IAC
was satisfied in the circumstances to allow this appeal and quash the order for compensation - Upheld and Quashed - City of
Geraldton -v- Mr DJ Cooling - IAC 4 of 2000 - Industrial Appeal Court - Kennedy J./Scott J./Parker J. - 16/11/00 - Local
Government .................................................................................................................................................................................. 5341

Application re unfair dismissal and contractual entitlement - Applicant argued that he was unfairly dismissed and sought
compensation for the loss on dismissal, unpaid contractual benefits, 4 weeks' pay in lieu of notice, non -provision of company
vehicle and unpaid overtime - Respondent did not appear at the hearing and has a history of failing to attend upon notices and
proceedings in this Commission - Commission found that applicant was unfairly dismissed, reinstatement was not available
and applicant should receive compensation for loss and a further 3 weeks' pay in lieu of notice while the balance of claims are
dismissed - Ordered Accordingly-Mr PA Bennett -v- Defense Shield Pty Ltd & Others-APPL 1494,1495 of 1999-GREGOR C-
13/11/00- Finance ......................................................................................................................................................................... 5622

Application re unfair dismissal and contractual entitlements - Applicant argued that his dismissal was unfair, payment of monies paid
to him on termination was inadequate, that he was not given any proper notice of termination and was not paid any redundancy
pay - Respondent had not responded at all to this application, failed to attend a meeting organised by an officer of the
Commission and when the matter came on for hearing failed to make an appearance, therefore Commission proceeded to hear
and determine the matter in his absence - Commission found that dismissal was unfair, that applicant was not given notice of
the termination, that reinstatement was impracticable by reason of the respondent no longer being in business, and assessed a
fair redundancy payment to be 16 weeks' pay by way of compensation for the loss - Granted - Mr K Bouhlas -v- A.K.Bros Pty
Ltd ACN 008900025 Trading as Regina Footwear - APPL 1010 of 2000 - BEECH C - 06/11/00 - Footware   ............................ 5624

Application re unfair dismissal - Applicant argued that she was dismissed either harshly, oppressively or unfairly and sought
compensation as she was given little or no warning of her impending termination - Respondent denied this and argued that
Applicant was guilty of misconduct warranting summary dismissal as she had without authority charged to Respondent's
account costs incurred in consulting her solicitors, rental costs for her private mailbox, cost of statutory material for use by her
husband in his real estate business and, furthermore, paid her husband's fees for work done in respect of the adjoining property
- Commission found that common law gave the right to terminate a fixed-term contract earlier in the case of gross misconduct,
that applicant had despatched cheques in defiance of a lawful and reasonable instruction in combination with a number of other
acts which came to light after termination of employment, that Applicant acted contrary to Respondent's best interests and
more for her own and her husband's benefit which culminated in a serious act of disobedience, therefore, looked at in its
totality, dismissal was not unfair and that applicant was not entitled to relief either in respect of unfair dismissal or denied
contractual entitlements - Dismissed - Ms LF Butler -v- Sassey Pty Ltd ACN 008 996 156 - APPL 327 of 2000 - FIELDING C
- 06/12/00 - Horticulture & Fruit Growing ................................................................................................................................... 5629

Application re unfair dismissal - Applicants argued that they were harshly, oppressively and unfairly dismissed following an incident
concerning the return of a fish dish to the kitchen - Respondent argued that following the incident applicants abandoned their
employment because of the Chef's hot temper and after his ability as Chef was questioned - Commission found, having
considered all of the evidence, that applicant did not want to work anymore and wished to return to Thailand, and when his
authority as Chef was unacceptably questioned became angry, decided to resign and his wife advised that she intended to
follow him - Dismissed - Mr S Chaiyo -v- Sawasdee Pty Ltd T/A Dusit Thai Restaurant - APPL 786,787 of 2000 - SMITH, C -
17/11/00 - Accommodatn, Cafes&Restaurants .............................................................................................................................. 5639

Application re contractual entitlement - Applicant argued that he was owed money and as a result of Commission's proceedings a
settlement was reached whereby Goldasia Pty Ltd t/a The Gold Nugget Cafe would pay him $5000 in 5 instalments according
to a timetable, however only the first three payments were made, therefore applicant sought an Order requiring the balance to
be paid to him - Commission found that applicant's agreement was that Goldasia Pty Ltd t/a The Gold Nugget would pay the
money, accordingly it is only to Goldasia Pty Ltd t/a The Gold Nugget Cafe that an Order will be directed - Issued Accordingly
- Mr R Chapman -v- Goldasia Pty The Gold Nugget Cafe 035 203 327 - APPL 1367,1823 of 1999 - BEECH C - 13/11/00 -
Cafes ............................................................................................................................................................................................. 5643

Application re unfair dismissal and contractual entitlements - Applicant argued that his employment had ended due to the potential
loss of driver's licence - Respondent argued that he never terminated applicant - Commission was of the view that applicant
presented himself as wanting to move on from his employment and that respondent formed the view that applicant did not
want to work there anymore and prepared a separation certificate and final pay - Commission was not satisfied that these
circumstances could be said to have abandoned or repudiated applicant's contract or did not amount to any constructive
dismissal, as he was afforded more than a fair go - Dismissed - Mr DR Gillespie -v- Pacific Smash Repairs & Spray Painting
T/as Tag Holdings Pty Ltd - APPL 573 of 2000 - WOOD,C - 25/09/00 - Motor Vehicle Rtlg & Services  .................................. 5647

Application re contractual entitlements - Applicant argued that respondent denied him a benefit under his contract of employment, he
had been dismissed over the telephone and was not paid anything in lieu of notice - Respondent had not attended the hearing
and there was no response on the merit of this matter at all from him - Commission found that applicant was entitled to one
month's notice in writing and one month's salary by way of a benefit denied him under his contract of employment - Further,
Commission ordered that respondent pay applicant the benefit denied him under his contract of employment and 2 hrs wages
by way of costs for attending the proceedings - Commission concluded that the name of the respondent which had been cited
as Linda Quinn, Mezzonine could be amended to The Lunching Pad Pty Ltd - Granted - Mr S Pinnegar -v- Linda Quinn
Mezzonine - APPL 131 of 2000 - BEECH C - 09/11/00 - Accommodatn, Cafes&Restaurants   .................................................. 5655

Application re contractual entitlement - Applicant argued that an Order had been obtained from Cawley C claiming a denied benefit
under contract of service, the Order was not satisfied and took steps to enforce it - Respondent argued that he never had any
knowledge of the proceedings because the application was not served at his proper address and sought to set aside the Order by
reason of there having been a complete denial of natural justice - Commission was satisfied on the evidence before it that
respondent had no notice of the application commenced against him or of the proceedings leading ultimately to the Order,
therefore he did not have any opportunity to appear and put his case in defence of applicant's claim - Commission concluded
that there clearly was a fundamental, albeit unintended, denial of natural justice and the proceedings before Cawley C as
reflected in the Order be wholly set aside - Ordered Accordingly set aside - Ordered Accordingly - Ms S Redgrave -v- Ray
Kelly T/A Kelly's Retreat - APPL 1926 of 1997 - KENNER C - 07/11/00 - -- ............................................................................. 5656

Application re unfair dismissal and contractual entitlements - Applicant argued that she had been unfairly dismissed and not paid her
contractual entitlements because the Respondent wanted to change her contract of service - Respondent argued that every
opportunity was given to the Applicant to participate and accept the new contract of service as the old duties performed by the
Applicant no longer existed - Commission found that the conduct of the Respondent was reasonable as the Applicant's interest
were considered in the restructure of the business and thus there was no injustice to the Applicant - Dismissed - Ms EJ ROAST
-v- Forx Pty Ltd (ACN 008 972 076) - APPL 1678 of 1999 - GREGOR C - 29/11/00 - Hospitality ............................................ 5658
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Application re unfair dismissal and contractual entitlements - Applicant argued that the termination was unfair because it was not in
writing and was with immediate effect and he was not the last to be employed - Respondent argued that the Applicant was
given notice of termination as the wages cost of the restaurant were too high and that he was the last on to be employed -
Further Respondent argued that the termination was not with immediate effect but the Applicant was to work out his notice -
Commission found that the Applicant was given notice of his termination and after notice was given immediately left the
premises and did not complete the balance of his shift or the intended notice and thus was not terminated with immediate effect
- Further Applicant was the last employed - Dismissed - Mr RJ Robinson -v- Beach Front Enterprises Pty Ltd. The Blue Duck
Cafe - APPL 1234 of 2000 - BEECH C - 28/11/00 - Cafes .......................................................................................................... 5662

Application re contractual entitlements - Applicant argued that he was not paid for 5 days work and sought to recover the sum of $940
being wages due - Respondent argued that applicant unlawfully or improperly caused damage to property and claimed a setoff
for a sum considerably more than applicant sought in these proceedings - Commission found that there was an agreement
between applicant and respondent for the hours worked by applicant and the rate to be paid per hour, and was satisfied that
applicant was not paid that sum and was denied a benefit under his contract of employment in the sum of $940 - Granted - Mr
K Stribrny -v- Richard Read & Associates Pty Ltd - APPL 1400 of 2000 - FIELDING C - 10/11/00 - Goldmining .................... 5664

CONTRACT OUT OF AWARD
Complaint re Breaches of Award - Complainant argued that defendant breached an award by failing to allow the accrued days off and

that prior to its members signing their contracts, the question of agreeing to forego entitlements to accrued days off was not
discussed - Defendant argued that complainant's members signed contracts on the basis that they would forego the accrued
days off - Industrial Magistrate found that all of the complainant's members were employed on contracts which incorporated
the provisions of the relevant Nurses Award and that the award provided for the accrual of days off, therefore, defendant was
in breach of the award by not allowing the accrual of days off - Proven - The Australian Nursing Federation, Industrial Union
of Workers Perth -v- Albany Regional Hospital - CP 99, 104 & CP 105 of 1997 - Industrial Magistrate - Malone IM - 01/03/98
- Health Services ........................................................................................................................................................................... 4353

DATE OF OPERATION
Application re variation of the Government Railways Locomotive Enginemen's Award 1973 - Applicant union sought to vary the

Kilowatt Allowance, Shift Work Allowance and Hamper Allowance pursuant to the Statement of Principles in the 2000 State
Wage Case Decision - Commission was advised by the Representatives of both parties that the parties sought to amend the
Award in accordance with the rates set out in an agreed schedule and that variation should have effect from the beginning of
the first pay period after 3 August 2000 - Commission considered the matters set out in the application, the Respondent's
answer and counter proposal and the agreed schedule of amendments and was satisfied that the application complied with the
1997, 1998, 1999 and 2000 Statement of Principles - Granted - The Australian Rail, Tram and Bus Industry Union of
Employees, West Australian Branch -v- Western Australian Government Railways Commission - APPL 1199 of 2000 -
SMITH, C - 25/08/00 – Railway.................................................................................................................................................... 4348

Conference referred re terms and conditions of employment, redundancy payments and superannuation schemes - Applicant Unions
sought an Order to improve certain conditions of employment for "letter of offer employees" - Applicant Unions argued that
they have attempted to negotiate an enterprise bargaining agreement for those employees but respondents had rejected outright
their claim, that the employees should be granted a wage increase pursuant to Principle 10, that the profitability of respondents
had significantly improved so as to justify its 10% wage claim and that those employees should be paid out their frozen
accumulated sick leave as their employment with RGC Minerals Sands Limited has been effectively terminated and transferred
to the respondents - Respondents argued that the employees employment had not been terminated, that no employee's service
was terminated as a consequence of the merger as the respondents regarded their services as being continuous and that the
employees specifically agreed when they accepted the offer in 1993 that their sick leave entitlements would be frozen as they
moved from award coverage to becoming, effectively, staff employees pursuant to the letters of offer - Commission In Court
Session found on evidence that the Union's claim for wage increase was made out, that the increases in productivity and
profitability provided an appropriate basis for a wage increase of 9% on the base rate and roster allowance for these employees,
that the operative date of the increase should be 21 September 1999 and if since that date any employees were made redundant,
the Commission's Order will embrace those employees - CICS further found that it had not on any occasion formally endorsed
the principle of employee's sick leave entitlements being paid out on termination, nor were they persuaded that the
circumstances of this case warrant such an order - Order Issued - CONSTRUCTION, MINING, ENERGY & Others -v- RGC
Mineral Sands Ltd & Other - CR 270,300 of 1999 - Commission in Court Session - GREGOR C/BEECH C/SMITH, C -
18/08/00 - Other Mining................................................................................................................................................................ 4508

DEMARCATION
1Appeal against Decision of Full Bench (80WAIG4610) re Order pursuant to s72A of the I.R. Act - Appellant sought Orders to the

effect that it shall have the right to represent under the I.R. Act 1979 the industrial interests of all those persons employed by
Inghams Enterprises Pty Ltd at any location as the company's undertaking may subsequently be carried out, that the FPU shall
not have the right to represent under the I.R. Act, 1979 the industrial interests of any of those persons employed by Inghams
Enterprises at any location as the company's undertaking may subsequently be carried out and that Inghams Enterprises Pty Ltd
includes its successors, assignees, transmittees or any purchaser of the whole or any part of its business - Industrial Appeal
Court reviewed authorities, relevant sections of the I.R. Act and found on evidence that none of the provisions relied upon by
Appellant conferred upon the Commission the power to make the orders sought by it and accordingly dismissed the appeal -
IAC further added that they could detect no error in law in the decision of the Full Bench that, if it had the power to make the
order sought, it would decline to exercise it - Dismissed - AUTO, FOOD, METAL, ENGIN UNION -v - (Not applicable) -
IAC 2 of 2000 - Industrial Appeal Court - - Food, Beverage and Tobacco Mfg ............................................................................ 4577

DISCRIMINATION
Complaint re breach of Section 96E(I)(a) of the Industrial Relations Act - Complainant argued that second Defendant threatened that

discriminatory action may be taken against her as she was not a member of an employee organisation and because of the
apparent company policy, first Defendant was also liable under the Act - Industrial Magistrate found that overall in this case,
no evidence had been called by the defence and there appeared to be no reason on the versions given by the various
prosecution witnesses for Magistrate to question their veracity and therefore their evidence will be accepted in total - IM drew
a conclusion beyond reasonable doubt that there was a policy relating to union membership and the basis for the policy was a
belief in the application of the federal award - Further, IM was satisfied beyond reasonable doubt on evidence that there was a
threat alleged - Proven - Mr AG Shuttleton - DOPLR -v - Leighton Contractors Pty Ltd - CP 71,72 of 1996 - Industrial
Magistrate - Thobaven IM - 20/11/98 ........................................................................................................................................... 4396

EMPLOYEE
Complaint re Breaches of Award - Complainant argued that Defendant committed 75 separate breaches of the "Building Trades

Construction Award 1987 R14 of 1978" - Defendant argued that Complainant was not an employee but a subcontractor
because the hourly rate paid reflected prevailing industry standards for sub-contractors - Industrial Magistrate determined that
Complainant was not in business as a sole trader or in partnership as he made no profit and provided his services exclusively to
Defendant at Defendant's direction and used tools, equipment and material supplied by Defendant - Industrial Magistrate
further concluded that Complainant was at all material times an employee within the meaning of S.7 of the Industrial Relations
Act and that each complaint had been made out - Proven - The Western Australian Builders' Labourers, Painters & Plasterers
Union of Workers -v- Hanssen Pty Ltd - CP 161 of 1999 - Industrial Magistrate - Cicchini IM - 02/03/00 – Construction .......... 3042
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EMPLOYEE—continued
Complaint re Breach of Award - Complainant argued that defendant committed breaches of Award No. R48 of 1978 and sought

compensation for unpaid wages, superannuation, annual leave entitlements, holiday pay, interest on those amounts and costs -
Complainant argued that if the Restaurant, Tearoom and Catering Workers Award No.R48 of 1978 does not apply to her that
she was nevertheless entitled to the amounts sought by virtue of the Minimum Conditions of Employment Act 1993 -
Complainant further argued that she was falsely misled into believing and accepting that she was a partner in the business,
when in reality she was not - Defendant argued that complainant was a partner in the restaurant business with his son and
maintained that it did not have any contractual relationship with complainant - Industrial Magistrate found that legal ownership
of the business remained with the defendant and there was never any intention to transfer ownership of the business - IM
further found that this was a matter for another Court to consider and determine as this court cannot deal with such claims and
that the complainant was never an employee of the defendant - Dismissed - Ms DS Prowse -v- Monterry WA Pty Ltd - CP
84,85,86,87 of 1999 - Industrial Magistrate - Cicchini IM - 22/06/00 – Restaurant ....................................................................... 3062

Conference referred re long service entitlements - Applicant argued that he was an employee of the Respondent and that pursuant to
the Long Service Leave Act 1958, he was entitled to payment for accrued long service leave - Respondent argued Applicant
was not an employee - Question re Jurisdiction - Respondent submitted amongst a number of things that the Commission's
jurisdiction to deal with industrial matters was limited to those matters where, at the time the application was made, the
relationship of employer/employee existed - Commission found the issues between the parties fall precisely within ss(11)(1)(a)
and (c), and by s11(2) jurisdiction for enforcement of the provisions of this Act fall exclusively in the Industrial Magistrate
Court - Commission also noted a claim to long service leave that arises from a contract of employment or possibly the Long
Service Leave General Order would not seem to encounter the same difficulties when brought before the Commission -
Commission requested the parties to examine the issues and adjourned the application for that purpose - Adjourned - Mr P
Why -v- Mr Paul Sims Company Secretary Chesterton International (WA) Pty Ltd t/a Chesterton International - CR 364 of
1999 - BEECH C - 28/06/00.......................................................................................................................................................... 3128

Application re contractual entitlements - Applicants argued that they were engaged in an employer/employee relationship -
Respondents argued that applicants were subcontractors and had been told that they would be conducting their own "business
within a business" - Commission found amongst a number of reasons that respondents may have intended that the situation
would mature into one where applicants were conducting their own business, however, in light of the nature of the work and
the circumstances under which it was conducted, Commission concluded that at the point of termination applicants were
employees of the respondents - Applicants filed Notice of Discontinuance - Dismissed - Mr JA Richards -v- Total Fencing -
APPL 1057,1119 of 1999 - SCOTT C. - 14/04/00 - Manufacturing Industry................................................................................. 3295

Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was harsh, oppressive and unfair and
sought compensation for outstanding contractual entitlements - Respondent argued amongst a number of reasons that
applicant's performance was such that clients asked increasingly not to be trained by her - Commission found that the
increasingly poor relationship the applicant had with clients was affecting the clients of business, that applicant was not a
contractor but an employee and there was a contract of service between applicant and respondent - Commission concluded that
there was no dismissal hence applicant cannot be said to have been dismissed harshly, unfairly or unjustly and that the
application for contractual entitlement should be dismissed - Dismissed - Ms CM McLellan -v- Penna Investments T/as Renouf
Personal Training Centre Applecross - APPL 1583 of 1999 - WOOD,C - 18/07/00 - Sport and Recreation.................................. 3307

Application re unfair dismissal - Applicant argued that he was harshly, oppressively and unfairly dismissed and sought Orders
pursuant to s23A of the I.R. Act - Respondent argued that applicant was dismissed because he failed to comply with directions
to work and that he conducted himself in an intimidating and threatening manner towards the respondent's co-ordinator -
Preliminary matter raised as to whether applicant was an employee and therefore amenable to the jurisdiction of the
Commission under the Act - Commission found on evidence that at all material times applicant was an employee of the
respondent and it was of the opinion, having regard to all of the circumstances, the applicant having conducted himself in the
way that he did, cannot now complain that he was dealt with unfairly - Dismissed - Mr B Turvey -v- Peedac Pty Ltd - APPL
735 of 1999 - KENNER C - 31/07/00 - Community Services........................................................................................................ 3318

1Appeal against Decision of Full Bench (79WAIG1874) re upheld application for reinstatement on the grounds of unfair dismissal -
Appellant argued that Full Bench erred in law in holding that there was "no direct or indirect" inconsistency between the Act
and the award and between the WA State Act and the workplace Relations Act such that s109 of the Constitution would render
the Act or s29 of the Act invalid to the extent of the inconsistency - Industrial Appeal Court found that it was convenient to
firstly consider the question of whether Respondent was an "employee" for the purposes of the Industrial Relations Act - IAC
reviewed s7 and s7B of the I.R. Act and found amongst a number of reasons that, prima facie, the Respondent was an
"employee" under the State Act and was a person who, pursuant to s29(1)(b), could refer his unfair dismissal claim to the
Commission and that the Full Bench was right to conclude that the word "employee" in s29 of the I.R. Act was to be given its
ordinary meaning and includes employees covered by Federal awards - IAC further reviewed the Commonwealth Act and the
State Act, Workplace Relations Act and authorities and found that the mere fact that the Commonwealth and the State
parliaments each legislate upon the same subject does not decide the question whether there was an inconsistency and that it
may appear that the Federal law was intended to be supplementary to or cumulative upon State law, in which case "no
inconsistency" would be exhibited in imposing the same duties or inflicting different penalties – Further, as to the case of
inconsistency between the Federal award and the State Act, Appellant's submissions in that respect do not identify any direct
inconsistency - Dismissed - City of Mandurah -v- Mr W Hull - IAC 5 of 1999 - Industrial Appeal Court - Kennedy J./Rowland
J./Anderson J. - 16/10/00 - Local Government .............................................................................................................................. 4319

Complaint re Breach of Award - Complainant argued that Defendant company failed to pay its member, a redundancy entitlement
under clause 38(2) of the Electrical Contracting Industry Award - Defendant denied the allegation on the basis that
Complainant member was an independent contractor and not an employee and therefore he was not entitled to such a payment
- Industrial Magistrate reviewed authorities and found on evidence that Complainant member was not an employee of the
Defendant company during the period in question, that he was an independent contractor and therefore not entitled to the
redundancy payment claimed - Dismissed - COMM, ELECTRIC, ELECT, ENERGY -v- Kenray Enterprises Pty Ltd t/a TCT
Electrical - CP 89 of 1996 - Industrial Magistrate - Lawrence IM - 14/02/97 – Electrical ............................................................. 4370

Application re determination of employee status - Applicant Union sought assistance of the Commission to determine whether or not
applicant member was an "employee" for purposes of the Act - Commission raised the issue as to whether it had jurisdiction
under s.44 of the Act to hear and determine the question whether applicant member was an "employee" within the meaning of
s.7 of the Act - Commission found that the nature of the relief sought was declaratory, that declaratory relief required it to
exercise judicial power as distinct from arbitral power - Commission reviewed authorities and found that a judicial function
arose when the resolution sought is ascertainment of legal rights and obligations as opposed to the creation of new rights and
obligations, that the making of a bare declaration that applicant's member was an employee of the respondent if made, without
being part of any step taken to create rights or to regulate the future of the parties, was beyond its jurisdiction when it acts
under s44 of the Act - Further, if it was wrong in relation to the jurisdictional issue, it was of the view that it was not in the
public interest to hear and determine the dispute as the issue sought to be litigated appeared to be a means of obtaining legal
advice in relation to a potential application in the Industrial Magistrates Court for enforcement of the Award - Commission
concluded on a number of reasons that it was not in the public interest to hear and determine the issue in dispute - Ordered
Accordingly - AUTO, FOOD, METAL, ENGIN UNION -v- Hine Motors Pty Ltd - C 104 of 2000 - SMITH, C - 08/08/00 –
Motor............................................................................................................................................................................................. 4491
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Application re unfair dismissal and contractual entitlements - Applicant argued she was not given a reason for the dismissal nor was
she given any notice of termination, therefore dismissal was unfair - There was no appearance or argument from the
Respondent - Commission found on evidence that Applicant was more likely to be a part time employee regularly employed
than an itinerant casual employee, that she was not given any reason for her dismissal or any notice of the termination of her
employment, therefore she was unfairly dismissed and was entitled to 1 week's notice of termination - Commission further
found that to treat an enthusiastic employee who was good at her job in this manner reflected poorly upon the Respondent, that
Applicant had taken the appropriate steps to mitigate her loss and ordered that as reinstatement was impracticable,
compensation for the unfairness be paid plus a further 1 week's wages as an entitlement due to her, being the notice period -
Ordered Accordingly - Miss K Mundy -v- Westco Jeans Pty Ltd - APPL 1104 of 2000 - BEECH C - 19/09/00 – Clothing......... 4846

ENFORCEMENT OF ACTS/AWARDS/ORDERS
2Appeal against decision of the Commission (80WAIG1668) re dismissed application for classification of a member - Appellant

argued that Commission erred in law in its findings that it had jurisdiction to deal with the matter as the claim seeks, in effect
enforcement of an award and a bare declaration of the true interpretation of the award - Respondent objected to and opposed
the claim and sought an order that the application be dismissed for want of jurisdiction - Full Bench found that the application
made and the order sought were clearly and unequivocally within jurisdiction and power, and that the appeal was not
competent or otherwise made out - Dismissed - St Michael's School -v- INDEPENDENT SCHOOLS SAL OFFIC - FBA 22 of
2000 - Full Bench - SHARKEY P/COLEMAN CC/KENNER C - 04/07/00 – Education ............................................................. 2839

Complaint remitted back to Industrial Magistrate from Full Bench (77WAIG1891) re enforcement of award - Defendant argued
amongst a number of reasons that even though Complainant was required to be present at the premises he was not on duty for
the purposes of the award - Industrial Magistrate reviewed authorities, relevant sections of the Award and found that because
Complainant was responsible for the performance of the instructions received by his employer throughout his shift, he was
working and on duty for the period that he was required to be present - IM further found that complaint has been proven and
that Complainant was entitled to be paid the amount which was outstanding to which he was entitled pursuant to the award -
Proven - LIQUOR, HOSPITALITY & MISC -v- Aust Fed of TPI Ex-Serv Men - CP 122 of 1996 - Industrial Magistrate -
Lawrence IM - 01/12/97 ................................................................................................................................................................ 4378

Complaints re alleged breaches of award re Wages - Complainant argued that the employee was classified as an "Assistant
Supervisor" under the Aged and Disabled Hostels Award and had been underpaid - Defendant argued that the employee was
not covered by the award - Industrial Magistrate, applying the appropriate test to the facts of the case, found that the employee
was employed as an "Assistant Supervisor" and the fact that the defendant chose to describe her position as something else and
that the employee did not assist the supervisor in many of the other duties of the supervisor was of no consequence in the
particular case - Proven - LIQUOR, HOSPITALITY & MISC -v- Kellerberrin Care of the Aged Committee Incorporated T/A
Dryandra Frail Aged Hostel - CP 159 of 1996 - Industrial Magistrate - Reynolds IM - 23/04/97 - Community Services.............. 4381

Complaint re Breach of Award - Complainant argued Defendant failed to maintain time and wages records over 34 separate pay
periods and sought payment of wages, pay in lieu and pro-rata annual leave - Defendant denied claim - Industrial Magistrate
reviewed award, authorities and found amongst a number of reasons that on the balance of probabilities, Complainant was at
all relevant times employed by Defendants and his employment was squarely within the scope of the award  - Further, with
regard to the alleged breaches of Clause 22, the Complainant had not discharged his evidentiary burden to show a failure to
maintain and keep a record of the matters set out in that award clause and accordingly all 34 complaints relating to a breach of
Clause 22 should be dismissed - Decision Issued - Mr G Logan-Scales -v- Kevin James Oliver and Heather Janet Oliver T/A
Club Sierra - CP 118 of 1995 - Industrial Magistrate - Brown I.G. IM - 21/12/95 – Recreation .................................................... 4387

Complaint re breach of order - Complainant argued that the Defendant breached the Order of the Commission by failing to re-instate
him to his former position of Trade Assistant and sought enforcement of the Order with costs and penalties - Defendant argued
that prior to the institution of these proceedings, Complainant was employed at all times as a contractor - Industrial Magistrate
found that as the Commission's Order was a lawful order, it cannot relate to a contractual relationship as the Commissioner
only had jurisdiction to involve himself in industrial matters and by applying that definition and the legislation as a whole that
could only relate to an employment relationship which by consent existed prior to the commencement of the unlawful
dismissal proceedings - IM further found that contractual relationships do not fall within the definition of industrial matters for
the purposes of these proceedings and accordingly the Defendant had failed to comply with a lawful order - Proven - Mr I Posa
-v- Austal Ships Pty Ltd - CP 196 of 1997 - Industrial Magistrate - Lawrence IM - 10/12/97 - Other Transport Equipment Mfg. 4391

Complaint re discriminatory and injurious acts against persons due to non-membership of employee organisation - Complainant
claimed that the threatening of free and lawful trade of employee was contrary to s.96E of the I.R. Act - Defendant argued that
employee was stopped for safety reasons, that in casual conversation told employee of union's location and denied stating that
employee couldn't come and work on site - Industrial Magistrate found on evidence that safety aspect was never raised and was
constructed by Defendant after event - Industrial Magistrate reviewed authorities and further found that in circumstance or
context the words used had constituted a threat and as intention to threaten existed, breach of s.96 had occurred - Proven - Mr
AG Shuttleton - DOPLR -v- J Wilson - CP 79 of 1995 - Industrial Magistrate - Whitely IM - 27/02/96 - Property Services ........ 4391

Complaint re breach of Section 96E(I)(a) of the Industrial Relations Act - Complainant argued that second Defendant threatened that
discriminatory action may be taken against her as she was not a member of an employee organisation and because of the
apparent company policy, first Defendant was also liable under the Act - Industrial Magistrate found that overall in this case,
no evidence had been called by the defence and there appeared to be no reason on the versions given by the various
prosecution witnesses for Magistrate to question their veracity and therefore their evidence will be accepted in total - IM drew
a conclusion beyond reasonable doubt that there was a policy relating to union membership and the basis for the policy was a
belief in the application of the federal award - Further, IM was satisfied beyond reasonable doubt on evidence that there was a
threat alleged - Proven - Mr AG Shuttleton - DOPLR -v - Leighton Contractors Pty Ltd - CP 71,72 of 1996 - Industrial
Magistrate - Thobaven IM - 20/11/98 ........................................................................................................................................... 4396

Complaint re further hearing on issues of quantum - By written submission Complainant Union sought that Defendant pay for the
Complainant's costs for the services of a legal practitioner - IM found that the method demonstrated and the calculations
contained in exhibit 4 were appropriate, subject to adjustment for a daily half hour break taken by Complainant and that the
Defendants were liable to pay - IM further found that there was absolutely no basis for the making of an Order for costs as
Complainant for reasons best known to him failed to relist the matter and consequently incurred further and unnecessary costs,
therefore, it was not appropriate for the defendant to pay when it was unnecessarily incurred - Further, that claim for interest
was an after thought and accordingly had no basis for the award of interest claimed - Decision Issued - Transport Workers'
Union of Australia, Industrial Union of Workers, Western Australian Branch -v- Giovanni Basilio Nicoletti and Giuliana
Nicoletti t/a GB & G Nicoletti - CP 88,89 of 1997 - Industrial Magistrate - Cicchini IM - 08/10/97 – Transport.......................... 4401

Complaint re enforcement of Workplace Agreement Act 1993 - Complainant argued that the Defendants attempted to persuade him
by threat or intimidation to enter into a workplace agreement with words to the effect that unless he signed a workplace
agreement, he would be transferred to a position of lower pay, that he would be terminated if he contacted the union or his
future employment prospects would be harmed - Defendant Walker agreed there had been a discussion but that it was not in
the terms outlined by the Complainant - Industrial Magistrate was satisfied beyond a reasonable doubt that the conversation
and its contents took place and found the Defendants guilty - Proven - MR TA Walker -v- Boat Torque Cruises Pty Ltd - CP
267 & 268  of 1997 - Industrial Magistrate - Thobaven IM - 06/04/98 - Water Transport ............................................................. 4404
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ENFORCEMENT OF ACTS/AWARDS/ORDERS—continued
Complaint re enforcement of the WA Government Employees Redeployment, Retraining and Redundancy General Order No. 1239 of

1988 - Complainant argued that Defendant failed to pay him payments due to him pursuant to clause 6(2) & (3) of the said
Order - Further, Complainant sought payment of interest at the rate of 8% per annum on any sum the Court ordered Defendant
to pay - Industrial Magistrate reviewed the General Order and submissions of the parties and found amongst a number of
reasons that an employer should not be able to deny any employee his election under Clause 4(2)(b) of the General Order by
never declaring when the 3 month period begins to run - IM further found that Complainant was entitled to interest at the rate
of 8% on the total of the 2 amounts being the redundancy and pro-rate long service leave payment that Defendant agreed to
pay from the date of his leaving the Department until the date the matter was heard - Decision Issued - Mr PD Watson -v-
Public Service Commission - CP 225 of 1995 - Industrial Magistrate - Government .................................................................... 4406

1Appeal against Decision of Full Bench (79WAIG1874) re costs - Respondent sought costs that were unnecessarily incurred for the
attendance of counsel to a hearing that was adjourned because Appellant failed to serve notices - Industrial Appeal Court was
satisfied that the Court exercise its discretion in favour of the Respondent and the time for making the Application be extended
and certificate be granted and costs be taxed on the Supreme Court Scale by a taxing officer of the Court - Granted - City of
Mandurah -v- Mr W Hull - IAC 5 of 1999 - Industrial Appeal Court - Kennedy J./Rowland J./Anderson J. - 16/11/00 - Local
Government   ................................................................................................................................................................................ 5344

4Application re Stay of Operation of an Order of the Industrial Magistrate's Court in Complaint No. CP 250 of 2000 (80WAIG5182)
pending the hearing and determination of Appeal to Full Bench - Applicant argued that the grounds of appeal are that the
Learned Magistrate did not have the jurisdiction to deal with the matter, that the complaint was not made and filed by the
Complainant, nor an authorised person, that the person representing the Complainant was not authorised to make the
Complaint and the relief sought was that the appeal be upheld and the order be dismissed - President applied the principles for
the stay of operation and determined that the applicant had not established that the stay should be granted and on the balance of
convenience the individual, Ms Hoffmann had been deprived of the fruits of her judgment long enough - Dismissed - Western
Australian Aboriginal Media Association -v- Ms JA Hoffmann - PRES 17 of 2000 - President - SHARKEY P - 27/11/00 -
Media ........................................................................................................................................................................................... 5362

Application re contractual entitlement - Applicant argued that an Order had been obtained from Cawley C claiming a denied benefit
under contract of service, the Order was not satisfied and took steps to enforce it - Respondent argued that he never had any
knowledge of the proceedings because the application was not served at his proper address and sought to set aside the Order by
reason of there having been a complete denial of natural justice - Commission was satisfied on the evidence before it that
respondent had no notice of the application commenced against him or of the proceedings leading ultimately to the Order,
therefore he did not have any opportunity to appear and put his case in defence of applicant's claim - Commission concluded
that there clearly was a fundamental, albeit unintended, denial of natural justice and the proceedings before Cawley C as
reflected in the Order be wholly set aside - Ordered Accordingly set aside - Ordered Accordingly - Ms S Redgrave -v- Ray
Kelly T/A Kelly's Retreat - APPL 1926 of 1997 - KENNER C - 07/11/00 - -- ............................................................................. 5656

ENTRY: RIGHT OF
Application re Breach of Award - Complainant argued that Defendant breached Clause 24 of the Printing (Newspaper) Award 1979

by failing to allow a Union Official to interview individual members during working hours - Defendant denied the claim -
Industrial Magistrate reviewed clause 24 of the award and found on evidence that on the balance of probabilities the Defendant
knew and intentionally failed to comply with the provisions of clause 24 of the award as alleged in the complaint and thereby
committed a breach of the award - Proven - AUTO, FOOD, METAL, ENGIN UNION -v- Nationwide News Pty Ltd T/A
Sunday Times - CP 208 of 1997 - Industrial Magistrate - Calder IM - 14/08/98 - Newspaper....................................................... 4362

Complaint re Breach of Workplace Relations Act 1996 - Complainant argued that Defendant intentionally hindered and/or obstructed
its duly credentialed official exercising power under s.285B of the above Act - Defendant argued that Industrial Magistrate
lacked jurisdiction to deal with the matter - Defendant further argued that Complainant did not have the authority of each
employee subject of this complaint to inspect its records, the request did not indicate the investigation related to a suspected
breach and the time indicated was not convenient to the Defendant - Industrial Magistrate rejected Defendant's contention re
jurisdiction - Further, IM reviewed authorities and Act and found on evidence that Defendant intentionally hindered and
obstructed the Complainant's officer from inspecting the time and wages record by deliberately refusing to make available such
information as required under s.285B(4) of the Act and that the Defendant deliberately denied the officer inspection of records
of other former employees other than Mr Warren Alexander who were members of the Complainant - Proven - LIQUOR,
HOSPITALITY & MISC -v- Olten Pty Ltd - CP 261 of 1999 - Industrial Magistrate - Cicchini IM - 17/08/99 - Other Business
Services ......................................................................................................................................................................................... 4383

HOURS OF WORK
Conference referred re unfair dismissal - Applicant Union argued that its member was harshly, oppressively and unfairly dismissed

because he refused to comply with a direction unless respondent agreed to pay him overtime - Respondent argued that
applicant was terminated on grounds of misconduct - Commission found that in all the circumstances applicant union's
member was unfairly dismissed, and it was satisfied that pursuant to the Minimum Conditions of Employment Act, 1993 the
submission in respect of quantum of loss was made out - Granted - The Australian Workers' Union, West Australian Branch,
Industrial Union of Workers -v- Temkara Pty Ltd T/as Economic Pest Control - CR 11 of 2000 - SMITH, C - 30/06/00 –
PESTICIDES................................................................................................................................................................................. 3327

INDUSTRIAL ACTION
Application re breach of Award - Complainant argued that Defendant wrongly stood down workers and did not pay for their relative

shifts and sought Orders that the Company pay wages for those shifts - Defendant argued that complaint was invalid for
duplicity under section 43 of the Justices Act - Further, Defendant argued that the obligations of an employee was set out in
clause 5(3) of the Award - Industrial Magistrate found that the authorities all required that an employee be ready and willing to
work as directed by his employer when he reports for work - Further, that the workers who attended the union meeting were
not ready and willing to work, that there was a possibility of a strike and the Company did not know the duration of that
meeting, therefore the Defendant was justified in standing down workers and refused to pay wages - Dismissed - The
Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- Saint Barbara Mines Ltd - CP 175 of
1996 - Industrial Magistrate - Gething IM - 16/01/98 – Goldmining ............................................................................................. 4359

Complaint re Breach of Award - Complainant argued that defendant was in breach of Clause 19.3 of the Health and Disability
Services Support Workers - WA Government Award 1996, which states "No deduction shall be made from an employee's
wages unless the employee has authorised such deduction in writing" - Defendant argued that under s187AA of the Workplace
Relations Act 1996 an employer was not to pay an employee who was on strike and an employee was not to accept monies
involving such a period, and this meant the monies paid were not part of wages and therefore were not a deduction - Industrial
Magistrate found that by law complainant could not be paid for the time she was engaged in industrial action, that payment
which should not have been made was recovered out of the next pay and that complainant had no legal entitlement to receive
the monies - IM accepted the defendant's argument that in circumstances where there was no legal entitlement to have received
the monies defendant was not effecting a deduction within the meaning of the term used in the award by recovering the monies
and that this action did not constitute a breach of the relevant award - Dismissed - LIQUOR, HOSPITALITY & MISC -v-
Fremantle Hospital - CP 87 of 1997 - Industrial Magistrate - Malone IM - 17/11/97 - Health and Community Services .............. 4379
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Conference referred re contravention of a registered Industrial Agreement and work practice - Applicant Unions argued that for the
purpose of Clause 13 of the Agreement, the work proposed to be done by a contractor would be routine work usually done by
the company's employees, that the process would be identical with normal salt harvesting operation except that the digging
operation was to be performed by an excavator instead of a harvester and that the end result would be the same - Further, that
the fabrication of stub axles for the harvester machine was also work that would normally be done by the company's
maintenance employees, therefore should not have been manufactured off-site - Counsel for Respondent argued that the work
in question should be seen as, for the purposes of Clause 13 of the Agreement, either major project work or alternatively, not
routine work because the work involved did not form part of an employee's usual duties, nor involve the use of equipment
normally used in salt harvesting operation, that the contract in relation to the stub axles was not a contract for the performance
of work but was for the purchase of goods and furthermore, that if it was a contract for the performance of work, then it was
not work which would have otherwise been performed by the company's maintenance employees and that it was usual practice
for the company to purchase various equipment components, rather than for maintenance employees to manufacture them -
Commission reviewed Clauses 12 and 13 of the Agreement, Clause 4(16) of the Award and applied relevant authorities and
found amongst a number of reasons that the work was not "project work", far less so "major" project work, that the ordinary
meaning of "major" was work that was "unusually important or serious or significant" therefore, by definition the work was not
major project - Commission further found that as the dispute relating to the stub axles had come to an end, it was not strictly
necessary for it to determine the issue - Order Issued - Cargill Salt, a Department of Cargill Australia Ltd -v- AUTO, FOOD,
METAL, ENGIN UNION - CR 145,173 of 2000 - KENNER C - 25/08/00 - Other Mining.......................................................... 4496

2Application for Orders pursuant to Section 72A of the Industrial Relations Act 1979 - Applicant Union sought Orders allowing the
right to represent under the Act the industrial interests of all those persons employed by Inghams Enterprises Pty Ltd at
Osborne Park or such other location subsequently, that the Food Preservers' Union shall not have the right to represent the
employees or its Federal Union body the National Union of Workers at that site - Further Applicant Union sought an exclusive
representation order to give effect to the wishes of the employees and to facilitate efficient and orderly representation of the
employees - Applicant Union argued that the FPU or the NUW had neglected the needs of its members and the employees at
the Inghams site in Osborne Park, that it members and employees’ wished to have the Union represent them as the employees
had a lack of confidence in the FPU, that the Union brought these employees genuine assistance even though legally not
recognised to accept them as members and that over a period of time the it became more active at the work site on the request
of the employees and the elected shop stewards - Both the Food Preservers' Union and the National Union of Workers argued
that the Applicant Union did not have constitutional coverage pursuant to its rules of the process workers or production
employees, that the FPU had regretted the events and circumstances that arose to the lack of confidence of its members and
had previously a long history of a good track record - The employer Inghams Enterprises Pty Ltd had a clear preference for
both the FPU or the NUW workers and it emphasised it had a positive attitude with them where as with the Applicant Union it
had experienced industrial action - Many of the employees through their elected shop stewards had a clear preference for the
Applicant Union which arose because of the fact that the FPU was inept, gave them inadequate service, that the FPU did not
attend to their needs that the bulk of the employees were alienated and had no confidence in the FPU and the NUW - Full
Bench found that the serious ineptitude and the behaviour of the FPU was a major factor in this matter - Further the Applicant
Union did not have constitutional coverage of the process or production workers at Ingham Enterprises - Full Bench concluded
that to grant the employees the majority preference and serve their interests was a cogent enough reason to grant constitutional
coverage to the Applicant Union, the interests of the employees and the majority preference was the single most important
factor in granting the application, that the Applicant Union had provided genuine assistance to the employees and thus granted
the application and ordered exclusive coverage of the production employees at Inghams Enterprises at Baden Street and Powell
Street sites - Ordered Accordingly - AUTO, FOOD, METAL, ENGIN UNION -v- (Not applicable) - FBM 1 of 2000 - Full
Bench - SHARKEY P/KENNER C/WOOD,C - Food Manufacture .............................................................................................. 4610

2Application to adjourn application and to conduct a secret ballot - Food Preservers' Union lodged an application seeking an
adjournment and relisting of the substantive application - Applicant Union filed an application and sought that a secret ballot
be conducted of those employees of Inghams to whom the application related to for the purpose of assisting the Commission to
determine the wishes of those employees as to industrial representation together with some procedural orders - Full Bench
found that there was no power in the Commission to order that a secret ballot be taken directly or through the Registrar, a
secret ballot whether through the Registrar or by the Commission should not be ordered and that the application for
adjournment was dismissed as the FPU had ample time to prepare - Dismissed - AUTO, FOOD, METAL, ENGIN UNION -v-
(Not applicable) - FBM 1 of 2000 - Full Bench - SHARKEY P/KENNER C/WOOD,C - Food Manufacture............................... 4610

INDUSTRIAL MATTER
Application re Breach of Award - Complainant argued that Defendant breached Clause 24 of the Printing (Newspaper) Award 1979

by failing to allow a Union Official to interview individual members during working hours - Defendant denied the claim -
Industrial Magistrate reviewed clause 24 of the award and found on evidence that on the balance of probabilities the Defendant
knew and intentionally failed to comply with the provisions of clause 24 of the award as alleged in the complaint and thereby
committed a breach of the award - Proven - AUTO, FOOD, METAL, ENGIN UNION -v- Nationwide News Pty Ltd T/A
Sunday Times - CP 208 of 1997 - Industrial Magistrate - Calder IM - 14/08/98 - Newspaper....................................................... 4362

Complaint re Breach of Workplace Relations Act 1996 - Complainant argued that Defendant intentionally hindered and/or obstructed
its duly credentialed official exercising power under s.285B of the above Act - Defendant argued that Industrial Magistrate
lacked jurisdiction to deal with the matter - Defendant further argued that Complainant did not have the authority of each
employee subject of this complaint to inspect its records, the request did not indicate the investigation related to a suspected
breach and the time indicated was not convenient to the Defendant - Industrial Magistrate rejected Defendant's contention re
jurisdiction - Further, IM reviewed authorities and Act and found on evidence that Defendant intentionally hindered and
obstructed the Complainant's officer from inspecting the time and wages record by deliberately refusing to make available such
information as required under s.285B(4) of the Act and that the Defendant deliberately denied the officer inspection of records
of other former employees other than Mr Warren Alexander who were members of the Complainant - Proven - LIQUOR,
HOSPITALITY & MISC -v- Olten Pty Ltd - CP 261 of 1999 - Industrial Magistrate - Cicchini IM - 17/08/99 - Other Business
Services ......................................................................................................................................................................................... 4383

Complaint re breach of order - Complainant argued that the Defendant breached the Order of the Commission by failing to re-instate
him to his former position of Trade Assistant and sought enforcement of the Order with costs and penalties - Defendant argued
that prior to the institution of these proceedings, Complainant was employed at all times as a contractor - Industrial Magistrate
found that as the Commission's Order was a lawful order, it cannot relate to a contractual relationship as the Commissioner
only had jurisdiction to involve himself in industrial matters and by applying that definition and the legislation as a whole that
could only relate to an employment relationship which by consent existed prior to the commencement of the unlawful
dismissal proceedings - IM further found that contractual relationships do not fall within the definition of industrial matters for
the purposes of these proceedings and accordingly the Defendant had failed to comply with a lawful order - Proven - Mr I Posa
-v- Austal Ships Pty Ltd - CP 196 of 1997 - Industrial Magistrate - Lawrence IM - 10/12/97 - Other Transport Equipment Mfg. 4391

Complaint re discriminatory and injurious acts against persons due to non-membership of employee organisation - Complainant
claimed that the threatening of free and lawful trade of employee was contrary to s.96E of the I.R. Act - Defendant argued that
employee was stopped for safety reasons, that in casual conversation told employee of union's location and denied stating that
employee couldn't come and work on site - Industrial Magistrate found on evidence that safety aspect was never raised and was
constructed by Defendant after event - Industrial Magistrate reviewed authorities and further found that in circumstance or
context the words used had constituted a threat and as intention to threaten existed, breach of s.96 had occurred - Proven - Mr
AG Shuttleton - DOPLR -v- J Wilson - CP 79 of 1995 - Industrial Magistrate - Whitely IM - 27/02/96 - Property Services ........ 4391
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INDUSTRIAL MATTER—continued
Conference referred re contravention of a registered Industrial Agreement and work practice - Applicant Unions argued that for the

purpose of Clause 13 of the Agreement, the work proposed to be done by a contractor would be routine work usually done by
the company's employees, that the process would be identical with normal salt harvesting operation except that the digging
operation was to be performed by an excavator instead of a harvester and that the end result would be the same - Further, that
the fabrication of stub axles for the harvester machine was also work that would normally be done by the company's
maintenance employees, therefore should not have been manufactured off-site - Counsel for Respondent argued that the work
in question should be seen as, for the purposes of Clause 13 of the Agreement, either major project work or alternatively, not
routine work because the work involved did not form part of an employee's usual duties, nor involve the use of equipment
normally used in salt harvesting operation, that the contract in relation to the stub axles was not a contract for the performance
of work but was for the purchase of goods and furthermore, that if it was a contract for the performance of work, then it was
not work which would have otherwise been performed by the company's maintenance employees and that it was usual practice
for the company to purchase various equipment components, rather than for maintenance employees to manufacture them -
Commission reviewed Clauses 12 and 13 of the Agreement, Clause 4(16) of the Award and applied relevant authorities and
found amongst a number of reasons that the work was not "project work", far less so "major" project work, that the ordinary
meaning of "major" was work that was "unusually important or serious or significant" therefore, by definition the work was not
major project - Commission further found that as the dispute relating to the stub axles had come to an end, it was not strictly
necessary for it to determine the issue - Order Issued - Cargill Salt, a Department of Cargill Australia Ltd -v- AUTO, FOOD,
METAL, ENGIN UNION - CR 145,173 of 2000 - KENNER C - 25/08/00 - Other Mining.......................................................... 4496

Conference referred re dispute over certain staff to perform boiler blow down duties in the public hospital maintenance sector -
Applicant argued amongst a number of reasons that the issue the subject of the present dispute was not one that fell within the
terms of Appendix B of the Award - Respondent Unions sought a declaration and consequential Orders to the effect that boiler
blown down work be undertaken by plant operators and/any person employed under a classification of the award, that the two
employees concerned be paid a sum equal to that they should have been paid under their respective contracts of employment,
as if they had been allocated overtime pursuant to the Agreement and that the issue of boiler blow down work constitutes
multi-skilling for the purposes of the award and should be dealt with pursuant to clause 2 of Appendix B of the Award -
Respondent Unions argued amongst a number of reasons that the present dispute was not a small and local issue, but rather had
clear implications right across the public hospital sector - Commission reviewed authorities, relevant provisions of the Award
and found that the subject of the present dispute does have implication across the public hospital sector and was not one that
was isolated purely to the operations of OPH, that Appendix B of the Award when read as a whole, were intended by the
parties to be an appropriate and structured vehicle to coherently pursue matters in relation to multi-skilling, in a non-
adversarial environment and through the process of co-operation and consultation - Commission further found that the issue of
performance of boiler blow down work should be referred to the working party in accordance with the award to enable it, and
other relevant matters concerning multi-skilling between the respective engineering and building services groups, to be
properly considered - Further, that it was only fair and equitable for the two employees concerned to receive some
compensation for the loss of a benefit through no fault of their own - Ordered Accordingly - Metropolitan Health Services
Board -v- AUTO, FOOD, METAL, ENGIN UNION & Others - CR 63 of 2000 - KENNER C - 18/09/00 – Hospital ................. 4863

INDUSTRY
Complaint re Breach of Award - Complainant Union argued that defendant had failed to keep time and wages record relating to its

member on a weekly basis pursuant to the Award - Defendant denied that it was bound by the Award and argued that it kept
appropriate time and wages records and that it was purely a service company engaged in the provision of labour - Industrial
Magistrate reviewed Award, Authorities and found that, as a matter of fact, defendant was engaged in the service industry, that
all of the time and wages records was a report sheet designed for operational purposes only and falls far short of what was
required by the Award - IM further found that in the end complainant failed to prove that defendant was bound by the Award
and accordingly it had not made out any of the alleged breaches set out in the complaint - Dismissed - Transport Workers'
Union of Australia, Industrial Union of Workers, Western Australian Branch -v- Pinnacle Services Pty Ltd - CP 10 of 1999 -
Industrial Magistrate - Cicchini IM - 03/06/99 – Tourism ............................................................................................................. 4402

INDUSTRY ALLOWANCE
Application re variation of the Railways Employee's Award No. 18 of 1969 - Applicant Union sought to vary the clauses of

Allowances and Arrangements for Specified Workers, Special Rates and Provisions, Shift and/or Night Work, Classification
Structure and Rates of Pay pursuant to the Principles 2 and 5 of the 2000 State Wage Case Statement of Principles -
Respondent after discussions consented to variations and the parties agreed that the Award variations should have effect from
22 October 2000 - Commission granted the variations to the Award and found that all the variations sought complied with the
1997, 1998, 1999, 2000 Statement of Principles - Granted - The Australian Rail, Tram and Bus Industry Union of Employees,
West Australian Branch -v- Western Australian Government Railways Commission & Others - APPL 1686 of 2000 - SMITH,
C - 04/12/00 - Rail Transport......................................................................................................................................................... 5609

INTERPRETATION-WORDS & PHRASES
2Appeal against decision of the Commission (80WAIG1668) re dismissed application for classification of a member - Appellant

argued that Commission erred in law in its findings that it had jurisdiction to deal with the matter as the claim seeks, in effect
enforcement of an award and a bare declaration of the true interpretation of the award - Respondent objected to and opposed
the claim and sought an order that the application be dismissed for want of jurisdiction - Full Bench found that the application
made and the order sought were clearly and unequivocally within jurisdiction and power, and that the appeal was not
competent or otherwise made out - Dismissed - St Michael's School -v- INDEPENDENT SCHOOLS SAL OFFIC - FBA 22 of
2000 - Full Bench - SHARKEY P/COLEMAN CC/KENNER C - 04/07/00 – Education ............................................................. 2839

Application for interpretation of the Public Service Allowances (Fisheries and Wildlife Officers) Award 1999 re paragraph (2)(a) of
Clause 5 - Commuted Overtime Allowance - Commission was asked to interpret and declare the true meaning of five questions
- Commission reviewed questions, authorities and its answer to the questions were "No" - Respondent requested that
Commission now amend the award in terms of the interpretation - Commission declined because parties were negotiating an
Enterprise Bargaining Agreement - Commission adjourned matter and will re-examine it at the end of adjournment period to
determine whether it warranted the award being amended in the manner requested - Adjourned - Civil Service Association of
Western Australia Incorporated -v- Executive Director, Fisheries Western Australia - P 8 of 2000 - BEECH C - 26/06/00 –
Fisheries ........................................................................................................................................................................................ 3039

Complaint re Breaches of Award - Complainant argued Defendant failed to pay its employee Jonathan Michel, various entitlements
pursuant to the award and sought to recover the alleged underpaid sum plus interest thereon said to be owing to the employee -
Complainant further sought the imposition of penalties and costs of the action - Defendant denied that the award binds it and
argued that its principal business activity was not that of electrical contracting but rather that of pump service and repairs,
therefore, it was bound by the Metal Trades (General) Award - Industrial Magistrate reviewed award scope, authorities and
found that the preponderance of the Defendant's business in its Bore Service and Repair Division was clearly within the
electrical contracting industry, and that the Electrical Contracting Industry Award applied and that the Defendant was bound
by that award - Proven - COMM, ELECTRIC, ELECT, ENERGY -v- Shenton Enterprises Pty Ltd t/as John Shenton Pumps -
CP 31 of 1999 - Industrial Magistrate - Cicchini IM - 29/12/99 - Electrical Contractors ............................................................... 3050
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2Appeal against Decision of Commission (79 WAIG 2030 & 80 WAIG 1622,2707) re Unfair Dismissal - Appellant argued
Commission had no jurisdiction to issue an Order reinstating Respondent as he was employed pursuant to a federal award and
secondly that the Commissioner erred in making Orders providing for the payment of a sum of money equal to the wages the
Respondent would have earned since dismissal when there was no power in the I.R. Act to do so - Appellant argued Act
provided for compensation to be issued in lieu of reinstatement not compensation with reinstatement - Appellant further argued
that to interpret s23A of the Act to allow an order for payment of wages from time of dismissal with reinstatement would
effectively undermine s23A(4) of the Act limiting the magnitude of compensation the Commission can award as it has done in
this case - Full Bench reviewed authorities and acts and referring to the Full Bench in the Hull v City of
Mandurah(79WAIG1874) found that the Commission had jurisdiction to hear and determine this matter - Further Full Bench
found Commission had jurisdiction to order reinstatement with incidental or ancillary orders that Commission thinks necessary
to give effect to the Order reinstating the Respondent (see s23A(1)(c)) and further that when Parliament legislated to limit the
amount of compensation they did not legislate to limit Commissions power to order payment for lost wages when ordering
reinstatement or re-employment - Dismissed - City of Geraldton -v- Mr DJ Cooling - FBA 19 of 2000 - Full Bench -
SHARKEY P/COLEMAN CC/FIELDING C - 06/07/00 - Other Transport .................................................................................. 3171

1Appeal against Decision of Full Bench (79WAIG1874) re upheld application for reinstatement on the grounds of unfair dismissal -
Appellant argued that Full Bench erred in law in holding that there was "no direct or indirect" inconsistency between the Act
and the award and between the WA State Act and the workplace Relations Act such that s109 of the Constitution would render
the Act or s29 of the Act invalid to the extent of the inconsistency - Industrial Appeal Court found that it was convenient to
firstly consider the question of whether Respondent was an "employee" for the purposes of the Industrial Relations Act - IAC
reviewed s7 and s7B of the I.R. Act and found amongst a number of reasons that, prima facie, the Respondent was an
"employee" under the State Act and was a person who, pursuant to s29(1)(b), could refer his unfair dismissal claim to the
Commission and that the Full Bench was right to conclude that the word "employee" in s29 of the I.R. Act was to be given its
ordinary meaning and includes employees covered by Federal awards - IAC further reviewed the Commonwealth Act and the
State Act, Workplace Relations Act and authorities and found that the mere fact that the Commonwealth and the State
parliaments each legislate upon the same subject does not decide the question whether there was an inconsistency and that it
may appear that the Federal law was intended to be supplementary to or cumulative upon State law, in which case "no
inconsistency" would be exhibited in imposing the same duties or inflicting different penalties – Further, as to the case of
inconsistency between the Federal award and the State Act, Appellant's submissions in that respect do not identify any direct
inconsistency - Dismissed - City of Mandurah -v- Mr W Hull - IAC 5 of 1999 - Industrial Appeal Court - Kennedy J./Rowland
J./Anderson J. - 16/10/00 - Local Government .............................................................................................................................. 4319

2Appeal against Decision of Commission (80WAIG400,2757) re unfair dismissal and contractual entitlements - Appellant argued
amongst a number of grounds that the Learned Commissioner erred in law and in fact "in assessing the amount of contractual
(sic) benefits due to the Applicant, as no evidence of the terms of the contract of employment were led as to annual leave and
pay in lieu of notice or at all, he enforced Federal Award entitlements, contrary to s29 of the Act" - Full Bench reviewed
authorities, Clause 6 of the "Indigenous Media Organisations Award Minimum Rate Award 1995", s23A of the Act and found
amongst a number of reasons, that there was no appealable error in the exercise of the discretion, and no ground of appeal was
made out - Full Bench dismissed the appeal, save and except for upholding the appeal on the basis of Ground 5, and varied the
decision at first instance by striking out paragraph (b) - Upheld and Decision at first instance varied - Western Australian
Aboriginal Media Association -v- Ms JA Hoffmann - FBA 4 of 2000 - Full Bench - SHARKEY P/SCOTT C./SMITH, C -
14/10/00 – Media........................................................................................................................................................................... 4328

4Matter remitted back to President by Industrial Appeal Court (in Appeal No. IAC8/1998, 79 WAIG2975) re rules brought before
President pursuant to s.97Q - Counsel for Applicant proposed that pursuant to s.66(2)(a) of the Act, the rule should be
disallowed - Respondent submitted that the rule should not be entirely disallowed - President drew attention to the power
conferred on it by s.66(2)(b) of the Act to direct that a rule be altered rather than disallowed, however, it was not submitted by
the parties to do so - Further, President referred to its finding in its Decision re Registrar v CEEEIPPU (No.
2194/1997)(unreported) delivered on 29/5/98 that Rule 15.2.7.2, as it stood was contrary to or inconsistent with s.97P(4) of the
Act, therefore, the rule being contrary to law, it had power to disallow it and in the circumstances, it found no reason not to
disallow the rule - Application granted and rule 15.2.7.2 disallowed - Registrar -v- COMM, ELECTRIC, ELECT, ENERGY -
APPL 2194 of 1997 - President - SHARKEY P - 14/07/00 – Unions ............................................................................................ 4335

Complaint re Breaches of Award - Complainant argued that defendant breached an award by failing to allow the accrued days off and
that prior to its members signing their contracts, the question of agreeing to forego entitlements to accrued days off was not
discussed - Defendant argued that complainant's members signed contracts on the basis that they would forego the accrued
days off - Industrial Magistrate found that all of the complainant's members were employed on contracts which incorporated
the provisions of the relevant Nurses Award and that the award provided for the accrual of days off, therefore, defendant was
in breach of the award by not allowing the accrual of days off - Proven - The Australian Nursing Federation, Industrial Union
of Workers Perth -v- Albany Regional Hospital - CP 99, 104 & CP 105 of 1997 - Industrial Magistrate - Malone IM - 01/03/98
- Health Services............................................................................................................................................................................ 4353

Application re Breach of Award - Complainant argued that Defendant breached Clause 24 of the Printing (Newspaper) Award 1979
by failing to allow a Union Official to interview individual members during working hours - Defendant denied the claim -
Industrial Magistrate reviewed clause 24 of the award and found on evidence that on the balance of probabilities the Defendant
knew and intentionally failed to comply with the provisions of clause 24 of the award as alleged in the complaint and thereby
committed a breach of the award - Proven - AUTO, FOOD, METAL, ENGIN UNION -v- Nationwide News Pty Ltd T/A
Sunday Times - CP 208 of 1997 - Industrial Magistrate - Calder IM - 14/08/98 - Newspaper....................................................... 4362

Complaint re Breach of Award - Complainant argued that overtime should have been paid at time and a half times the hours at the rate
he was ordinarily paid and not what the award amount was - Further, because the amount fixed under the award was only a
minimum rates of pay, any amounts an employer agreed to pay an employee becomes the award rate for that employee -
Defendant argued that Complainant's interpretation was incorrect and the court can enforce only the rate which was prescribed
by the award - Industrial Magistrate reviewed authorities, award clause and found that the court had no power to enforce an
amount above that in the award clause, therefore Complainant had no claim - Dismissed - AUTO, FOOD, METAL, ENGIN
UNION -v- Bernard Hart Nominees T/A Bendigo Metals - CP 105 of 1996 - Industrial Magistrate - - 21/11/96.......................... 4365

Complaint re Breach of Award - Complainant argued that defendant was in breach of Clause 19.3 of the Health and Disability
Services Support Workers - WA Government Award 1996, which states "No deduction shall be made from an employee's
wages unless the employee has authorised such deduction in writing" - Defendant argued that under s187AA of the Workplace
Relations Act 1996 an employer was not to pay an employee who was on strike and an employee was not to accept monies
involving such a period, and this meant the monies paid were not part of wages and therefore were not a deduction - Industrial
Magistrate found that by law complainant could not be paid for the time she was engaged in industrial action, that payment
which should not have been made was recovered out of the next pay and that complainant had no legal entitlement to receive
the monies - IM accepted the defendant's argument that in circumstances where there was no legal entitlement to have received
the monies defendant was not effecting a deduction within the meaning of the term used in the award by recovering the monies
and that this action did not constitute a breach of the relevant award - Dismissed - LIQUOR, HOSPITALITY & MISC -v-
Fremantle Hospital - CP 87 of 1997 - Industrial Magistrate - Malone IM - 17/11/97 - Health and Community Services .............. 4379

Complaints re alleged breaches of award re Wages - Complainant argued that the employee was classified as an "Assistant
Supervisor" under the Aged and Disabled Hostels Award and had been underpaid - Defendant argued that the employee was
not covered by the award - Industrial Magistrate, applying the appropriate test to the facts of the case, found that the employee
was employed as an "Assistant Supervisor" and the fact that the defendant chose to describe her position as something else and
that the employee did not assist the supervisor in many of the other duties of the supervisor was of no consequence in the
particular case - Proven - LIQUOR, HOSPITALITY & MISC -v- Kellerberrin Care of the Aged Committee Incorporated T/A
Dryandra Frail Aged Hostel - CP 159 of 1996 - Industrial Magistrate - Reynolds IM - 23/04/97 - Community Services.............. 4381
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INTERPRETATION-WORDS & PHRASES—continued
Complaint re Breach of Award - Complainant Union argued that defendant had failed to keep time and wages record relating to its

member on a weekly basis pursuant to the Award - Defendant denied that it was bound by the Award and argued that it kept
appropriate time and wages records and that it was purely a service company engaged in the provision of labour - Industrial
Magistrate reviewed Award, Authorities and found that, as a matter of fact, defendant was engaged in the service industry, that
all of the time and wages records was a report sheet designed for operational purposes only and falls far short of what was
required by the Award - IM further found that in the end complainant failed to prove that defendant was bound by the Award
and accordingly it had not made out any of the alleged breaches set out in the complaint - Dismissed - Transport Workers'
Union of Australia, Industrial Union of Workers, Western Australian Branch -v- Pinnacle Services Pty Ltd - CP 10 of 1999 -
Industrial Magistrate - Cicchini IM - 03/06/99 – Tourism ............................................................................................................. 4402

Application re contractual entitlements - At the outset of the hearing Applicant sought to amend the claim to include harsh, oppressive
or unfair dismissal - Applicant argued that she was denied contractual benefits under her contract of employment, that she
entered into a contract of employment to work 40 hours per week and that she accepted Respondent's repudiation and brought
the contract to an end as Respondent was in breach of its duty to provide her with 40 hours of work each week - Respondent
argued that it is not open to the Applicant to amend her application to include a claim under s29(1)(b)(i) of the Act as more
than 28 days have past since her employment was terminated - Commission found on evidence that Respondent did enter into a
contract of employment with the Applicant to work for 40 hours per week - Further, Commission reviewed legal principles and
found that Applicant cannot make out her claim for contractual benefits, as she was not entitled to be paid for unperformed
work even when the failure to perform that work was solely due to Respondent's fault - Commission further found that it had
no power to amend Applicant's claim to add a claim under s.29(1)(b)(i) of the Act - Dismissed - Ms EK Bailey -v- S&M
Concepts Australia - APPL 338 of 2000 - SMITH, C - 16/08/00 – Cleaning................................................................................. 4412

Application re unfair dismissal and contractual entitlements - Applicant argued that the conduct of his employer by reducing his hours
until he was forced to resign constituted a constructive dismissal contractual benefits - Further, the act by the employer was
done to him, notwithstanding that his job was performed professionally or there were no negative appraisals during the time he
worked for the Respondent - Respondent argued that it was clear from Applicant's contract that he was employed as a casual,
there was to be no guarantee of minimum amounts of work and that Applicant was never going to be a long term employee -
Commission reviewed authorities, inter-alia, applied the tests set out in Bayside (ibid), and found that Applicant was unfairly
dismissed, that reinstatement was unavailing, ordered that Applicant be paid compensation and that claim for contractual
benefits be dismissed - Ordered Accordingly - Mr PR Danson -v- Chubb Security Holdings Australia Limited tr/as Chubb
Protective Services ACN 003 590 921 - APPL 635 of 1999 - GREGOR C - 11/08/00 - Other Business Services......................... 4419

Application re unfair dismissal - Preliminary point re Jurisdiction raised by Respondent - Respondent argued the unfair dismissal
application was incompetent and therefore a nullity as Applicant became bankrupt in October 1999 and the substantive unfair
dismissal application was lodged in December 1999 - Respondent further argued that in their view, the right to claim for unfair
dismissal was a "property" right which vests only in the trustee and was property divisible amongst creditors of the bankrupt,
therefore Applicant could not have made the claim, only the official trustee could have made the claim - Commission reviewed
the Bankruptcy Act 1996 (Cth) and authorities and found on a number reasons that, notwithstanding Applicant was a bankrupt,
his application made pursuant to s29(1)(b)(i) of the I.R. Act was competent and the right to make the application for
reinstatement was a personal right and equally not some property right - Commission further found that Applicant right to
claim for unfair dismissal was covered by the exemptions in s116(2)(g) of the Bankruptcy Act 1986 (Cth) and in the
alternative, so was the claim for reinstatement of employment sought in this matter which may or may not lead to
considerations of compensation - Bankruptcy Applicant may apply for unfair dismissal in his own name – Preliminary
Decision Issued - Mr BJ Gardner -v- Police & Nurses Credit Society Ltd - APPL 1937 of 1999 - WOOD,C - 01/09/00 .............. 4440

Application re unfair dismissal - Respondent argued that it was not the Applicant's employer, that Applicant had not correctly named
the Respondent, that Application was directed at a natural person and not to the legal entity which was the employer -
Commission after reviewing Full Bench Decision in Parveen (supra), authorities, the parties' submissions and the evidence
before it, concluded that Applicant's employer was Westcress Pty Ltd t/as Wescon, that the Respondent were the directors and
operators of that company and that in accordance to s27(1)(m) of the I.R. Act and to equity, good conscience and substantial
merits of the matter, the Respondent's name should be amended - However, subsequent to the findings Commission was
advised that the parties had reached an agreement and the matter was dismissed - Dismissed - Mr TM Richards -v- G
Koroveshi, Wescon - APPL 1655 of 1999 - SCOTT C. - 07/04/00 – Construction........................................................................ 4471

Application re unfair dismissal and contractual entitlements - Applicant argued that he was unfairly dismissed and sought contractual
benefits of payment in lieu of notice and entitlement to annual leave - Respondent raised a number of preliminary objections,
the first being that applicant was engaged pursuant to an award of the A.I.R.C. and that he was thereby precluded from
pursuing an application in this jurisdiction and secondly, that there was no dismissal - Respondent further argued that
Applicant had been demoted due to misconduct - Commission reviewed award and found that Applicant's employment was
covered by the award, that being covered by a federal award does not prevent the Commission from dealing with this
application and that Applicant's demotion constituted a dismissal - In its Reasons for Decision (Extempore) regarding the
merits of the Applicant's claim that he was harshly, oppressively or unfairly dismissed, Commission found that Applicant's
conduct constituted serious misconduct in that he failed to comply with a reasonable instruction and then lied to the client -
Further, Commission reviewed authorities and found in all circumstances, Respondent could not have done much more, that
Applicant needed to recognise that it was his own action which brought about his demise and accordingly dismissed the claim
for harsh, oppressive and unfair dismissal and the claim for reasonable notice - In its Supplementary Reasons regarding annual
leave entitlement - Commission concluded that the onus rests on the applicant to demonstrate how the entitlement for annual
leave arises however, he has not done so - Dismissed - RJ Tapiata -v- Olten Pty Ltd - APPL 330 of 1999 - SCOTT C. -
31/03/00 – Security........................................................................................................................................................................ 4476

Application re unfair dismissal and contractual entitlements - Applicant argued he was dismissed for allegedly breaching his contract
of employment but was not given an opportunity to explain his actions and sought compensation for loss of employment and
remuneration for work performed prior to termination - Respondent did not appear but wrote to the Commission challenging
its jurisdiction to entertain the application or otherwise disputing the merits of the claim - Commission reviewed Act,
authorities and found that it did not have jurisdiction to deal with the matter - Further, with regard to the outstanding benefits
claimed, the Commission was a creature of statute with authority to inquire and deal only with an industrial matter and that the
claim in question cannot be said to be an industrial matter as defined - Dismissed industry with a real and sufficient connection
to this State the claim cannot be said to be an industrial matter as defined - Dismissed - Mr MA Tranfield -v- Ray Douglas
Parker T/A Marine Offshore Survey and Commissioning - APPL 23 of 2000 - FIELDING C - 29/08/00 – Surveying................. 4482

Application re determination of employee status - Applicant Union sought assistance of the Commission to determine whether or not
applicant member was an "employee" for purposes of the Act - Commission raised the issue as to whether it had jurisdiction
under s.44 of the Act to hear and determine the question whether applicant member was an "employee" within the meaning of
s.7 of the Act - Commission found that the nature of the relief sought was declaratory, that declaratory relief required it to
exercise judicial power as distinct from arbitral power - Commission reviewed authorities and found that a judicial function
arose when the resolution sought is ascertainment of legal rights and obligations as opposed to the creation of new rights and
obligations, that the making of a bare declaration that applicant's member was an employee of the respondent if made, without
being part of any step taken to create rights or to regulate the future of the parties, was beyond its jurisdiction when it acts
under s44 of the Act - Further, if it was wrong in relation to the jurisdictional issue, it was of the view that it was not in the
public interest to hear and determine the dispute as the issue sought to be litigated appeared to be a means of obtaining legal
advice in relation to a potential application in the Industrial Magistrates Court for enforcement of the Award - Commission
concluded on a number of reasons that it was not in the public interest to hear and determine the issue in dispute - Ordered
Accordingly - AUTO, FOOD, METAL, ENGIN UNION -v- Hine Motors Pty Ltd - C 104 of 2000 - SMITH, C - 08/08/00 –
Motor............................................................................................................................................................................................. 4491
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Conference re payment of sick leave - Applicant Union argued that Respondent failed to pay Saturday/Sunday penalty to two of its
members during the period of leave due to illness - Further, that it did not enter into an agreement with the employer to reduce
the conditions of sick leave payment that was embodied in the Railway Employees Award and that commitment was given to
its members that Respondent would pay the sickness benefit at the applicable rate - Respondent denied the claim and argued
that they believed it was quite clear to them that only those employees that actually work on the weekend as part of their
ordinary week's work would receive such payment - Commission raised the issue of jurisdiction arising out of an interpretation
of a provision in an industrial agreement under s.44 of the Act and the parties agreed to file written submissions re the
jurisdictional issue prior to the matter being referred for hearing - Commission reviewed parties' submissions, authorities and
s.46 of the I.R. Act and found that the matter in dispute was beyond its jurisdiction to hear and determine under s.44 of the Act
- Further, if the Union wished to pursue an application to interpret clauses of the Agreement and a resolution of the matter in
dispute by the means identified in paragraphs 10 and 11 of its submissions, it should make an application under s.46 of the Act
- Dismissed - The Australian Rail, Tram and Bus Industry Union of Employees, West Australian Branch -v- The West
Australian Government Railways Commission - C 137 of 2000 - SMITH, C - 30/08/00 – Railway.............................................. 4494

Conference referred re contravention of a registered Industrial Agreement and work practice - Applicant Unions argued that for the
purpose of Clause 13 of the Agreement, the work proposed to be done by a contractor would be routine work usually done by
the company's employees, that the process would be identical with normal salt harvesting operation except that the digging
operation was to be performed by an excavator instead of a harvester and that the end result would be the same - Further, that
the fabrication of stub axles for the harvester machine was also work that would normally be done by the company's
maintenance employees, therefore should not have been manufactured off-site - Counsel for Respondent argued that the work
in question should be seen as, for the purposes of Clause 13 of the Agreement, either major project work or alternatively, not
routine work because the work involved did not form part of an employee's usual duties, nor involve the use of equipment
normally used in salt harvesting operation, that the contract in relation to the stub axles was not a contract for the performance
of work but was for the purchase of goods and furthermore, that if it was a contract for the performance of work, then it was
not work which would have otherwise been performed by the company's maintenance employees and that it was usual practice
for the company to purchase various equipment components, rather than for maintenance employees to manufacture them -
Commission reviewed Clauses 12 and 13 of the Agreement, Clause 4(16) of the Award and applied relevant authorities and
found amongst a number of reasons that the work was not "project work", far less so "major" project work, that the ordinary
meaning of "major" was work that was "unusually important or serious or significant" therefore, by definition the work was not
major project - Commission further found that as the dispute relating to the stub axles had come to an end, it was not strictly
necessary for it to determine the issue - Order Issued - Cargill Salt, a Department of Cargill Australia Ltd -v- AUTO, FOOD,
METAL, ENGIN UNION - CR 145,173 of 2000 - KENNER C - 25/08/00 - Other Mining.......................................................... 4496

1Appeal against Decision of Full Bench (80WAIG4610) re Order pursuant to s72A of the I.R. Act - Appellant sought Orders to the
effect that it shall have the right to represent under the I.R. Act 1979 the industrial interests of all those persons employed by
Inghams Enterprises Pty Ltd at any location as the company's undertaking may subsequently be carried out, that the FPU shall
not have the right to represent under the I.R. Act, 1979 the industrial interests of any of those persons employed by Inghams
Enterprises at any location as the company's undertaking may subsequently be carried out and that Inghams Enterprises Pty Ltd
includes its successors, assignees, transmittees or any purchaser of the whole or any part of its business - Industrial Appeal
Court reviewed authorities, relevant sections of the I.R. Act and found on evidence that none of the provisions relied upon by
Appellant conferred upon the Commission the power to make the orders sought by it and accordingly dismissed the appeal -
IAC further added that they could detect no error in law in the decision of the Full Bench that, if it had the power to make the
order sought, it would decline to exercise it - Dismissed - AUTO, FOOD, METAL, ENGIN UNION -v - (Not applicable) -
IAC 2 of 2000 - Industrial Appeal Court - - Food, Beverage and Tobacco Mfg ............................................................................ 4577

2Appeal against Decision of Commission (80WAIG396) re dismissed application for contractual entitlements - Appellant argued
amongst a number of reasons that the Learned Commissioner erred in law in holding that in conjunctional sales the
commission received by the respondent from the vendor was divided evenly between each of the respondent's two offices as
such finding was against the weight of evidence and further, it erred in law in failing to have any regard to evidence that the
Respondent in its books of account to the Franchisor (sic) had credited the entire gross commission of the "valley property" to
the York branch of its office - Respondent sought and was admitted by the Full Bench, fresh evidence relating to an admission
by Appellant in other proceedings in this Commission that such a "conjunctional" sale was possible - Full Bench reviewed
authorities, Workplace Agreement and found that it was open on the evidence, including the Appellant's own concessions, that
he had not done what the agreement, or custom and usage, confirmed by reference to extensive evidence established - Further,
having considered all the evidence and all of the submissions, Full Bench found that it had not been established that the
Commissioner erred in his decision at first instance on the grounds of appeal - Dismissed - Mr MR Healy -v- The King and I
Pty Ltd - FBA 2 of 2000 - Full Bench - SHARKEY P/COLEMAN CC/SMITH, C - 13/10/00 - Real Estate Agency ................... 4581

2Appeal against Decision of Commission (80WAIG3076) re unfair dismissal and contractual entitlements - Appellant argued on a
number of grounds including that the Learned Commissioner erred in law in finding there was no dismissal of the Appellant by
the Respondent, and therefore no jurisdiction for the matter to be brought before the Commission and be determined pursuant
to s29(1)(b) and s23A of the Act - Further, the Commissioner erred at law and his discretion miscarried in refusing to allow the
Appellant to cross-examine witnesses for the Respondent as to the Respondent's conduct in respect of employees of the
Respondent placed in a similar situation to that of the Appellant subsequent to the Appellant's termination - Full Bench
reviewed authorities and found amongst a number of reasons, that the termination of the contract of employment in this case
was not brought about by the act of the employer, but by the resignation of the Appellant employee, which was accepted by the
employer, that the Appellant was neither "tripped nor pushed" and that within the meaning of s29(1)(b)(i) of the Act, there was
no dismissal - Full Bench further found that as there was no dismissal and no jurisdiction, it was not necessary to decide
whether the referral was in time, therefore, for all those reasons, the Commissioner did not err, the appeal was not made out -
Dismissed - Mr R Malcolm -v- Mobil Exploration & Producing Australia Pty Ltd ACN 004 588 827 - FBA 36 of 2000 - Full
Bench - SHARKEY P/FIELDING C/KENNER C - 11/10/00 – Exploration................................................................................. 4590

2Appeal against Decision of Commission (79WAIG1758) re unfair dismissal - Full Bench reviewed authorities and found that
material matters of fact and law in this case were indistinguishable from what existed and applied in City of Mandurah v Hull
(IAC)(op cit) - Full Bench regarded themselves bound by the ratio in that case, therefore, were of the view that the submissions
on behalf of the Appellant, which coincide with all but one of the submissions for the Respondent, directed them to make
orders which they have made, the Commission at first instance having erred in ordering as it did and ordered that the appeal
should be upheld and the decision at first instance quashed - Upheld and Quashed - Mr PH Summerfield -v- Shire of Katanning
- FBA 5 of 1999 - Full Bench - SHARKEY P/FIELDING C/WOOD,C - 05/10/00 - Local Government ...................................... 4599

2Appeal against Decision of Industrial Magistrate (unreported) re dismissed application for Breach of Award - Appellant argued
amongst a number of grounds that the Learned Industrial Magistrate erred in law and/or in the exercise of his discretion in
finding that the Complainant had not proven that its member had worked the time alleged - Appellant sought Orders that
appeal be upheld and the Decision of Industrial Magistrate be quashed; that the Full Bench find that the times worked as
alleged in the exhibits be found on balance of probabilities and the matter be referred back to the Industrial Magistrate for
further hearing and determination according to law and the findings and orders of the Full Bench - Full Bench reviewed
authorities and found on evidence that as there was no sufficient credible evidence tendered for the Appellant to make out its
complaint on the balance of probabilities, it was satisfied that the submissions have not established that His Worship misused
his advantage in seeing the witnesses, which advantage was reinforced by the ability to scrutinise documentary evidence, in
particular exhibit E, therefore, it was open to the Learned Industrial Magistrate to find that the onus of proof upon the TWU
had not been discharged - Full Bench further found that it was not necessary to consider Mr Moon's submissions as to s78 of
the Evidence Act 1906 as it was satisfied for the reasons set out in its Decision that no grounds of appeal was made out -
Dismissed - Transport Workers' Union of Australia, Industrial Union of Workers, Western Australian Branch -v- Holm Pty Ltd
- FBA 25 of 2000 - Full Bench - SHARKEY P/COLEMAN CC/FIELDING C - 29/09/00........................................................... 4600
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4Application re breach of Union rule pursuant to s.66 of the Industrial Relations Act - Applicants argued that Respondent

Organisation failed to observe its rules by amending the Award without proper consultation with union members and sought
Orders that the Union abide by the rules in all award modifications and to negotiate with Ministry of Justice the return of the
4.8% reduction in ordinary earnings - Respondent opposed the application, denied the allegation of breach and argued that it
consulted with its members - Further, Respondent submitted that in the Order dated 27/6/2000 under the rules, there was no
requirement for it to conduct a general meeting or a secret ballot of members before it consented to the variation of the award -
President after reviewing authorities and Rule 11, concluded that the Commission, constituted by the President, had
jurisdiction and power to make the order sought, that by failing to comply with Rule 11, there was a breach of the Rules and
that such a breach could be remedied if the matter was a live issue in the ballot to approve the EBA being negotiated - Further,
President found that it would be premature to make any order and would not serve the interests of the Respondent or its
members - Dismissed - Mr UW Thiel & Other -v- Western Australian Prison Officers' Union of Workers - PRES 13 of 2000 -
President - SHARKEY P - 26/09/00.............................................................................................................................................. 4646

Conference referred re dispute over certain staff to perform boiler blow down duties in the public hospital maintenance sector -
Applicant argued amongst a number of reasons that the issue the subject of the present dispute was not one that fell within the
terms of Appendix B of the Award - Respondent Unions sought a declaration and consequential Orders to the effect that boiler
blown down work be undertaken by plant operators and/any person employed under a classification of the award, that the two
employees concerned be paid a sum equal to that they should have been paid under their respective contracts of employment,
as if they had been allocated overtime pursuant to the Agreement and that the issue of boiler blow down work constitutes
multi-skilling for the purposes of the award and should be dealt with pursuant to clause 2 of Appendix B of the Award -
Respondent Unions argued amongst a number of reasons that the present dispute was not a small and local issue, but rather had
clear implications right across the public hospital sector - Commission reviewed authorities, relevant provisions of the Award
and found that the subject of the present dispute does have implication across the public hospital sector and was not one that
was isolated purely to the operations of OPH, that Appendix B of the Award when read as a whole, were intended by the
parties to be an appropriate and structured vehicle to coherently pursue matters in relation to multi-skilling, in a non-
adversarial environment and through the process of co-operation and consultation - Commission further found that the issue of
performance of boiler blow down work should be referred to the working party in accordance with the award to enable it, and
other relevant matters concerning multi-skilling between the respective engineering and building services groups, to be
properly considered - Further, that it was only fair and equitable for the two employees concerned to receive some
compensation for the loss of a benefit through no fault of their own - Ordered Accordingly - Metropolitan Health Services
Board -v- AUTO, FOOD, METAL, ENGIN UNION & Others - CR 63 of 2000 - KENNER C - 18/09/00 – Hospital ................. 4863

INTERVENTION
2Application for Orders pursuant to Section 72A of the Industrial Relations Act 1979 - Applicant Union sought Orders allowing the

right to represent under the Act the industrial interests of all those persons employed by Inghams Enterprises Pty Ltd at
Osborne Park or such other location subsequently, that the Food Preservers' Union shall not have the right to represent the
employees or its Federal Union body the National Union of Workers at that site - Further Applicant Union sought an exclusive
representation order to give effect to the wishes of the employees and to facilitate efficient and orderly representation of the
employees - Applicant Union argued that the FPU or the NUW had neglected the needs of its members and the employees at
the Inghams site in Osborne Park, that it members and employees’ wished to have the Union represent them as the employees
had a lack of confidence in the FPU, that the Union brought these employees genuine assistance even though legally not
recognised to accept them as members and that over a period of time the it became more active at the work site on the request
of the employees and the elected shop stewards - Both the Food Preservers' Union and the National Union of Workers argued
that the Applicant Union did not have constitutional coverage pursuant to its rules of the process workers or production
employees, that the FPU had regretted the events and circumstances that arose to the lack of confidence of its members and
had previously a long history of a good track record - The employer Inghams Enterprises Pty Ltd had a clear preference for
both the FPU or the NUW workers and it emphasised it had a positive attitude with them where as with the Applicant Union it
had experienced industrial action - Many of the employees through their elected shop stewards had a clear preference for the
Applicant Union which arose because of the fact that the FPU was inept, gave them inadequate service, that the FPU did not
attend to their needs that the bulk of the employees were alienated and had no confidence in the FPU and the NUW - Full
Bench found that the serious ineptitude and the behaviour of the FPU was a major factor in this matter - Further the Applicant
Union did not have constitutional coverage of the process or production workers at Ingham Enterprises - Full Bench concluded
that to grant the employees the majority preference and serve their interests was a cogent enough reason to grant constitutional
coverage to the Applicant Union, the interests of the employees and the majority preference was the single most important
factor in granting the application, that the Applicant Union had provided genuine assistance to the employees and thus granted
the application and ordered exclusive coverage of the production employees at Inghams Enterprises at Baden Street and Powell
Street sites - Ordered Accordingly - AUTO, FOOD, METAL, ENGIN UNION -v- (Not applicable) - FBM 1 of 2000 - Full
Bench - SHARKEY P/KENNER C/WOOD,C - Food Manufacture .............................................................................................. 4610

2Application to adjourn application and to conduct a secret ballot - Food Preservers' Union lodged an application seeking an
adjournment and relisting of the substantive application - Applicant Union filed an application and sought that a secret ballot
be conducted of those employees of Inghams to whom the application related to for the purpose of assisting the Commission to
determine the wishes of those employees as to industrial representation together with some procedural orders - Full Bench
found that there was no power in the Commission to order that a secret ballot be taken directly or through the Registrar, a
secret ballot whether through the Registrar or by the Commission should not be ordered and that the application for
adjournment was dismissed as the FPU had ample time to prepare - Dismissed - AUTO, FOOD, METAL, ENGIN UNION -v-
(Not applicable) - FBM 1 of 2000 - Full Bench - SHARKEY P/KENNER C/WOOD,C - Food Manufacture............................... 4610

JURISDICTION
2Appeal against Decision of Commission (80WAIG629) re dismissed application for unfair dismissal and contractual entitlements -

Appellant argued amongst a number of reasons that the Learned Senior Commissioner erred in Law in holding that the limit of
the statutory authority of the Commission was not determined by principles of private international law but by the principles of
statutory interpretation and that the Commission's jurisdiction was confined to industry within W.A. or at least to industry with
a real and substantial connection with the state - Respondent argued that Commission lacked jurisdiction to entertain the
application as the work performed by Appellant was performed in South Africa, as was the event giving rise to the termination
of employment and as was the termination itself - Respondent further argued the relevant provisions of the Act should be
limited in their operation to employment within this State - Full Bench found the Commission was a creature of statute, its
jurisdiction, power and authority was derived from statute, that the limits of its authority and jurisdiction are derived from the
statute of its interpretation and construction and the Act contained a specific limitation of territorial outside Australia -
Dismissed - Mr C Harris -v- Brandrill Limited - FBA 10 of 2000 - Full Bench - SHARKEY P/COLEMAN CC/KENNER C -
09/06/00 – Mining ......................................................................................................................................................................... 2456

2Appeal against decision of the Commission (80WAIG1668) re dismissed application for classification of a member - Appellant
argued that Commission erred in law in its findings that it had jurisdiction to deal with the matter as the claim seeks, in effect
enforcement of an award and a bare declaration of the true interpretation of the award - Respondent objected to and opposed
the claim and sought an order that the application be dismissed for want of jurisdiction - Full Bench found that the application
made and the order sought were clearly and unequivocally within jurisdiction and power, and that the appeal was not
competent or otherwise made out - Dismissed - St Michael's School -v- INDEPENDENT SCHOOLS SAL OFFIC - FBA 22 of
2000 - Full Bench - SHARKEY P/COLEMAN CC/KENNER C - 04/07/00 – Education ............................................................. 2839
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Application re settlement of industrial dispute - Applicant sought Orders firstly to have decision of respondent and recommendation
of DOPLAR Classification Review Committee made void ab initio, secondly that an allowance be paid for the relevant period
and employment history be adjusted accordingly, and thirdly the respondent pay costs incurred by applicant - Respondent
argued that Commission lacked jurisdiction to deal with the matter - Commission found that application had been improperly
instituted and was not within its jurisdiction if brought by an individual officer - Commission further determined that as it was
almost three years since the application was launched, that it was now too late for the application to be amended, and that on
balance, it was satisfied that application to amend should not be granted and applicant would not be entitled for costs -
Dismissed it was satisfied that application to amend should not be granted and applicant would not be entitled for costs -
Dismissed - Ms MM In De Braekt -v- Chief Executive Officer, Department of Productivity and Labour Relations - P 42 of
1997 - FIELDING C - 30/06/00 – Government ............................................................................................................................. 3040

Complaint re Breach of Workplace Agreements Act 1993 and the Minimum Conditions of Employment Act 1993 - Complainant
argued that he was a party to a workplace agreement and that he was unfairly, harshly or oppressively dismissed - Defendant
denied that it dismissed the Complainant and argued that at all material times Complainant was engaged as a casual employee
and he was not entitled to annual leave benefits under the Minimum Conditions of Employment Act 1993 - Defendant further
argued that the Court lacked jurisdiction to deal with issues in dispute - Industrial Magistrate reviewed authorities, Workplace
Agreement Act 1993, Minimum Conditions of Employment Act 1993 and found that the Court had jurisdiction to hear and
determine the issues in dispute, that Complainant was at all material times a permanent employee of the Defendant, that the
Defendant's act to terminate was unilateral, oppressive, harsh and unfair, and was entitled to compensation - Further
Complainant was entitled to payment of annual leave for the entire period of his employment with Defendant - Proven - Mr
CM Lopdell -v- Kulin Industries Pty Ltd - CP 243 of 1999 - Industrial Magistrate - Cicchini IM - 04/05/00 – Brickworks.......... 3060

Application re contractual entitlements - Applicant argued he was entitled to a pay rise after the completion of a 2 month probationary
period - Respondent argued that was never agreed to and the probationary period was for 3 month - Commission found there
was no contractual benefit owed to Applicant - Dismissed - Mr GE Mackintosh -v- Ian Sinclair and Julie Wharmby both of
Crystal Waters - APPL 1511 of 1999 - SCOTT C. - 19/06/00 ....................................................................................................... 3074

Conference referred re unfair dismissal and contractual entitlements - Applicant's union argued that its member was unfairly
dismissed and sought order for payment of contractual entitlements, appropriate payment of notice, reinstatement or re-
employment to her position or a comparable position or compensation equivalent to six months remuneration - Respondent
argued Commission lacked jurisdiction to hear and determine the matter as there was no dismissal and further, lacked
jurisdiction to act judicially to enforce a payment of alleged contractual benefits pursuant to s44 of the I.R. Act, 1979 -
Respondent further argued that Applicant's work performance was unsatisfactory and that she failed to meet the company's key
targets - Commission found on evidence that Respondent was entitled to consider that the performance it had required from
Applicant would not be achieved and call the employment relationship to a close, therefore, Applicant's termination was not
unfair - Commission found that payment of commissions and the one month notice period for resignation had not been made
out, however, it accepted Applicant's evidence about telephone, motor vehicle expenses, sick leave entitlements and ordered
Respondent to pay Applicant the sum of $489.40 in outstanding contractual entitlements - Ordered Accordingly - AUST
MUNICIPAL, CLERICAL & SER -v- MSA Management Services Pty Ltd - CR 333 of 1999 - WOOD,C - 16/06/00 - Personal
and Other Services......................................................................................................................................................................... 3115

Conference referred re unfair dismissal - Applicant's Union argued its member was harshly, oppressively and unfairly dismissed and
sought an Order for reinstatement without loss of entitlements - Respondent denied the claim and opposed the order -
Preliminary Point re jurisdiction - Respondent argued that by reason of Part IA of the Workplace Agreement Act 1993,
Commission lacked jurisdiction to entertain the claim as applicant was party to a workplace agreement - Commission reviewed
Workplace Agreement Act, authorities and found on evidence that as at the date of applicant's dismissal, he was by reason of
the operation of the WPA, employed under a contract of employment with IRL and a party to a Workplace Agreement in force
between himself and IRL, thus depriving the Commission of jurisdiction to entertain his claim - Dismissed - The Australian
Workers' Union, West Australian Branch, Industrial Union of Workers -v- Iluka Resources Ltd - CR 240 of 1999 - KENNER
C - 27/06/00 – Mining ................................................................................................................................................................... 3118

Conference referred re observance of terms of Order No. CR2 of 1999 (79WAIG1223) requesting Westrail to make "special
arrangements" for persons whom have a genuine reason for wearing a beard - Applicant Union argued that the words "special
arrangements" should be interpreted to mean that the four remaining locomotive engine drivers affected by the Order CR2 of
1999 who remain at Kalgoorlie should now be transferred to the depot of their choice - Respondent objected to and opposed
the claim - Question re Jurisdiction - Respondent argued that it was beyond the jurisdiction of the Commission to order the
Respondent to transfer an employee or to deal with matters arising of the transfer, or non-transfer or an employee and sought
the dismissal of the claim - Respondent further argued that pursuant to s.23 of the I.R. Act, Commission lacked jurisdiction to
issue an order as the union requested - Commission found on evidence that the union's claim was not made out - Commission
further commented amongst a number of reasons that s.23(a) of the I.R. Act does not prevent the Commission from dealing
with any matter regarding transfers, it merely prevents it from dealing with those matters regarding transfers to which the
Public Sector Standard was applicable and nevertheless, for the reasons which it had set out earlier in its decision, an Order
will not issue in the union's favour - Dismissed - The Australian Rail, Tram and Bus Industry Union of Employees, West
Australian Branch -v- Western Australian Government Railways Commission - CRA 76 of 2000 - BEECH C - 29/06/00 –
Transport ....................................................................................................................................................................................... 3126

Conference referred re long service entitlements - Applicant argued that he was an employee of the Respondent and that pursuant to
the Long Service Leave Act 1958, he was entitled to payment for accrued long service leave - Respondent argued Applicant
was not an employee - Question re Jurisdiction - Respondent submitted amongst a number of things that the Commission's
jurisdiction to deal with industrial matters was limited to those matters where, at the time the application was made, the
relationship of employer/employee existed - Commission found the issues between the parties fall precisely within ss(11)(1)(a)
and (c), and by s11(2) jurisdiction for enforcement of the provisions of this Act fall exclusively in the Industrial Magistrate
Court - Commission also noted a claim to long service leave that arises from a contract of employment or possibly the Long
Service Leave General Order would not seem to encounter the same difficulties when brought before the Commission -
Commission requested the parties to examine the issues and adjourned the application for that purpose - Adjourned - Mr P
Why -v- Mr Paul Sims Company Secretary Chesterton International (WA) Pty Ltd t/a Chesterton International - CR 364 of
1999 - BEECH C - 28/06/00.......................................................................................................................................................... 3128

2Appeal against Decision of Commission (78 WAIG 4478) re application for reinstatement on grounds of unfair dismissal -
Respondent made oral application to dismiss the appeal for "want of prosecution" as the Appellant did not pursue the appeal to
be listed until questioned by Commission staff and a substantial period of time had elapsed since appeal was filed and served -
Commission rejected the request and proceeded to hear the appeal - Appellant argued Commission erred in law and failed to
properly exercise discretion - Full Bench found the Commission had erred in the exercise of its discretion and found that
Appellants member to have been unfairly dismissed - Appeal Upheld - The Australian Workers' Union, West Australian
Branch, Industrial Union of Workers -v- Barminco Pty Ltd - Plutonic Project - APPL 2037 of 1998 - Full Bench - SHARKEY
P/COLEMAN CC/WOOD,C - 22/05/00 - Other Mining ............................................................................................................... 3162
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2Appeal against Decision of Commission (79 WAIG 2030 & 80 WAIG 1622,2707) re Unfair Dismissal - Appellant argued

Commission had no jurisdiction to issue an Order reinstating Respondent as he was employed pursuant to a federal award and
secondly that the Commissioner erred in making Orders providing for the payment of a sum of money equal to the wages the
Respondent would have earned since dismissal when there was no power in the I.R. Act to do so - Appellant argued Act
provided for compensation to be issued in lieu of reinstatement not compensation with reinstatement - Appellant further argued
that to interpret s23A of the Act to allow an order for payment of wages from time of dismissal with reinstatement would
effectively undermine s23A(4) of the Act limiting the magnitude of compensation the Commission can award as it has done in
this case - Full Bench reviewed authorities and acts and referring to the Full Bench in the Hull v City of
Mandurah(79WAIG1874) found that the Commission had jurisdiction to hear and determine this matter - Further Full Bench
found Commission had jurisdiction to order reinstatement with incidental or ancillary orders that Commission thinks necessary
to give effect to the Order reinstating the Respondent (see s23A(1)(c)) and further that when Parliament legislated to limit the
amount of compensation they did not legislate to limit Commissions power to order payment for lost wages when ordering
reinstatement or re-employment - Dismissed - City of Geraldton -v- Mr DJ Cooling - FBA 19 of 2000 - Full Bench -
SHARKEY P/COLEMAN CC/FIELDING C - 06/07/00 - Other Transport .................................................................................. 3171

Application re unfair dismissal - Respondent raised a number of preliminary issues, the most immediate being whether the application
was within time - Applicant argued that her employment ended on 16 or 17 December 1999 - Respondent argued that the
termination ended on 9 December 1999 - Commission found on evidence that the employment relationship between Applicant
and Respondent came to an end on the 9 December 1999, therefore the application was filed more than 28 days from the date
of termination and accordingly was out of time - Dismissed - Ms MLS Canavan -v - Merino Court Child Care Centre - APPL
54 of 2000 - SCOTT C. - 31/07/00 - Community Services ............................................................................................................ 3297

Application re unfair dismissal and contractual entitlements - Applicant argued he was summarily dismissed unjustifiably from his
employment and sought reinstatement and a benefit denied under his contract of employment - Respondent challenged the
jurisdiction of the Commission to entertain the application and argued that neither aspect of the application concerned an
industrial matter within the scope of the I.R. Act, 1979 because the employment was exclusively performed overseas and not in
Western Australia - Respondent further argued Applicant was not dismissed but the work for which he was employed had
come to an end and there was no other work to offer - Commission reviewed authorities and found on evidence that the matters
were not industrial matters within the scope of the I.R. Act, therefore it lacked jurisdiction to entertain the application -
Dismissed - Mr A Fitzgerald -v- Oil Drilling & Exploration (International) Pty Ltd ACN 007 973 917 - APPL 1925 of 1999 -
FIELDING C - 18/07/00 – Drilling ............................................................................................................................................... 3302

Application re unfair dismissal - Preliminary hearing to determine whether the application was made within time and if it was
competent to be heard and determined by the Commission - Applicant argued that dismissal was at a later date than what
respondent claimed and that he was seeking a proper reason for his dismissal - Respondent argued the date on which the
Applicant was informed was the date of termination because it never intended to reconsider the decision, therefore, the
application was lodged out of time and the Commission lacked jurisdiction to deal with the matter - Commission found that the
termination occurred and took effect on the date Applicant was informed of the termination, therefore, the application was filed
out of time and the Commission lacked jurisdiction to deal with the matter - Dismissed - Mr VT Rudez -v- Orbit Health &
Fitness Solutions - APPL 271 of 2000 - WOOD,C - 03/07/00 – Fitness........................................................................................ 3314

Application re unfair dismissal - Applicant argued that he was harshly, oppressively and unfairly dismissed and sought Orders
pursuant to s23A of the I.R. Act - Respondent argued that applicant was dismissed because he failed to comply with directions
to work and that he conducted himself in an intimidating and threatening manner towards the respondent's co-ordinator -
Preliminary matter raised as to whether applicant was an employee and therefore amenable to the jurisdiction of the
Commission under the Act - Commission found on evidence that at all material times applicant was an employee of the
respondent and it was of the opinion, having regard to all of the circumstances, the applicant having conducted himself in the
way that he did, cannot now complain that he was dealt with unfairly - Dismissed - Mr B Turvey -v- Peedac Pty Ltd - APPL
735 of 1999 - KENNER C - 31/07/00 - Community Services........................................................................................................ 3318

Application re contractual entitlements - Applicant argued though he was covered by a workplace agreement, there were conditions
associated with his employment which were not included within the workplace agreement and sought benefits in the form of
salary, allowances and holiday pay under his contract of employment - Respondent argued that as Applicant was covered by a
workplace agreement, they were not "employer" and "employee" respectively for the purposes of the I.R. Act 1979, therefore
Commission lacked jurisdiction to deal with the matter - Commission found that as Applicant and Respondent were parties to a
workplace agreement, then in accordance with the terms of s.7B they were not an employer and an employee for the purposes
of the Act, and the matter was not an industrial matter, therefore the Commission was without jurisdiction to deal with the
matter - Dismissed - Dr S Yukhnevich -v- Kimberley Health Service Northwest Mental Health Service 0 - APPL 124 of 2000 -
SCOTT C. - 07/08/00 .................................................................................................................................................................... 3321

Conference referred re change in work arrangements - Applicant Union argued that its members should be paid overtime if they are
required to be at the depot earlier than the previous time to get transport to the Information Centre - Applicant Union further
argued that its members had been unfairly discriminated against in that the gatekeepers were travelling to work at the
Respondent's expense - Respondent argued amongst a number of reasons that the external cost pressures have necessitated that
the previous arrangements ceased and denied that it was a condition of employment that the employees be provided with
transport to and from the centre or that they should travel in the Respondent's time - Public Service Arbitrator found that the
Respondent had taken steps to make arrangements to meet the members demands and the benefits which were said to have
been improperly removed had been reinstated - PSA further found that it lacked jurisdiction to direct an employer to reimburse
employees in circumstances such as those now in question, as matters of enforcement of the relevant industrial agreement fall
within the exclusive jurisdiction of the Industrial Magistrate - Dismissed - Civil Service Association of Western Australia
Incorporated -v- Executive Director, Department of Conservation and Land Management - PSACR 39 of 1999 - Public Service
Arbitrator - FIELDING C - 06/07/00 – Information ...................................................................................................................... 3331

Conference referred re dismissal of Police Officers - Applicant Union argued a number of issues relating to the possible dismissal of
several of it's members breaching natural justice and legislation to whom the Commissioner of Police is bound - Respondent
opposed claims in all respects - Commission looked at the issue of jurisdiction and after reviewing authorities and acts
concluded it can deal with matters which were not excluded by the operation of s23 of the act and made a declaration that the
Commissioner of Police was obliged to observe the agreements entered into, that is, applying the terms and conditions of all
awards, agreements, orders and the Police Act and its Regulations - that Police officers subject to disciplinary proceedings are
entitled to have those proceedings dealt with under s.23 and s.33E of the Police Act affording the provision of natural justice -
Ordered Accordingly - Western Australian Police Union of Workers -v- The Hon. Minister for Police & Other – CR 41 of
2000 & CR 81 of 2000 - GREGOR C - 05/07/00 - Community Services ...................................................................................... 3334
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1Appeal against Decision of Full Bench (79WAIG1874) re upheld application for reinstatement on the grounds of unfair dismissal -
Appellant argued that Full Bench erred in law in holding that there was "no direct or indirect" inconsistency between the Act
and the award and between the WA State Act and the workplace Relations Act such that s109 of the Constitution would render
the Act or s29 of the Act invalid to the extent of the inconsistency - Industrial Appeal Court found that it was convenient to
firstly consider the question of whether Respondent was an "employee" for the purposes of the Industrial Relations Act - IAC
reviewed s7 and s7B of the I.R. Act and found amongst a number of reasons that, prima facie, the Respondent was an
"employee" under the State Act and was a person who, pursuant to s29(1)(b), could refer his unfair dismissal claim to the
Commission and that the Full Bench was right to conclude that the word "employee" in s29 of the I.R. Act was to be given its
ordinary meaning and includes employees covered by Federal awards - IAC further reviewed the Commonwealth Act and the
State Act, Workplace Relations Act and authorities and found that the mere fact that the Commonwealth and the State
parliaments each legislate upon the same subject does not decide the question whether there was an inconsistency and that it
may appear that the Federal law was intended to be supplementary to or cumulative upon State law, in which case "no
inconsistency" would be exhibited in imposing the same duties or inflicting different penalties – Further, as to the case of
inconsistency between the Federal award and the State Act, Appellant's submissions in that respect do not identify any direct
inconsistency - Dismissed - City of Mandurah -v- Mr W Hull - IAC 5 of 1999 - Industrial Appeal Court - Kennedy J./Rowland
J./Anderson J. - 16/10/00 - Local Government .............................................................................................................................. 4319

2Appeal against Decision of Commission (80WAIG400,2757) re unfair dismissal and contractual entitlements - Appellant argued
amongst a number of grounds that the Learned Commissioner erred in law and in fact "in assessing the amount of contractual
(sic) benefits due to the Applicant, as no evidence of the terms of the contract of employment were led as to annual leave and
pay in lieu of notice or at all, he enforced Federal Award entitlements, contrary to s29 of the Act" - Full Bench reviewed
authorities, Clause 6 of the "Indigenous Media Organisations Award Minimum Rate Award 1995", s23A of the Act and found
amongst a number of reasons, that there was no appealable error in the exercise of the discretion, and no ground of appeal was
made out - Full Bench dismissed the appeal, save and except for upholding the appeal on the basis of Ground 5, and varied the
decision at first instance by striking out paragraph (b) - Upheld and Decision at first instance varied - Western Australian
Aboriginal Media Association -v- Ms JA Hoffmann - FBA 4 of 2000 - Full Bench - SHARKEY P/SCOTT C./SMITH, C -
14/10/00 – Media........................................................................................................................................................................... 4328

Complaint re Breach of Workplace Agreement Act 1993 - The issue was whether tape recordings of conversation listed in paragraph
7 of the Statement of Agreed Facts may be admitted in evidence at the hearing of the complaints - Defendants opposed their
admission on the ground that the recordings were obtained for the purpose of entrapment so that prosecutions could be brought
under the relevant legislation - Complainant argued that each of the alleged breaches was a serious matter and that they were
difficult matters to prove, given that normally such discussions involve only the employee and employer, with no independent
witness - Further, that this was not a case of entrapment in the sense that no assistance or encouragement to act in the alleged
manner was apparent - Industrial Magistrate reviewed Act, authorities and found that even if it was accepted that Complainant
resorted to trickery or secrecy, the statements recorded on tape were admissible because they were voluntary statements and
the balance of public interest in matters of this kind was in favour of allowing the tape to be used in evidence - IM concluded
that the tapes of conversations may be admitted in evidence in the proceedings, provided the normal requirements were
complied with, or consented to - Decision Issued - Mr ME Game -v- Air Attention W.A. Pty Ltd - CP 193 of 1995 - Industrial
Magistrate - Brown I.G. IM - 08/02/96.......................................................................................................................................... 4373

Complaint re Breach of Workplace Relations Act 1996 - Complainant argued that Defendant intentionally hindered and/or obstructed
its duly credentialed official exercising power under s.285B of the above Act - Defendant argued that Industrial Magistrate
lacked jurisdiction to deal with the matter - Defendant further argued that Complainant did not have the authority of each
employee subject of this complaint to inspect its records, the request did not indicate the investigation related to a suspected
breach and the time indicated was not convenient to the Defendant - Industrial Magistrate rejected Defendant's contention re
jurisdiction - Further, IM reviewed authorities and Act and found on evidence that Defendant intentionally hindered and
obstructed the Complainant's officer from inspecting the time and wages record by deliberately refusing to make available such
information as required under s.285B(4) of the Act and that the Defendant deliberately denied the officer inspection of records
of other former employees other than Mr Warren Alexander who were members of the Complainant - Proven - LIQUOR,
HOSPITALITY & MISC -v- Olten Pty Ltd - CP 261 of 1999 - Industrial Magistrate - Cicchini IM - 17/08/99 - Other Business
Services ......................................................................................................................................................................................... 4383

Complaint re breach of order - Complainant argued that the Defendant breached the Order of the Commission by failing to re-instate
him to his former position of Trade Assistant and sought enforcement of the Order with costs and penalties - Defendant argued
that prior to the institution of these proceedings, Complainant was employed at all times as a contractor - Industrial Magistrate
found that as the Commission's Order was a lawful order, it cannot relate to a contractual relationship as the Commissioner
only had jurisdiction to involve himself in industrial matters and by applying that definition and the legislation as a whole that
could only relate to an employment relationship which by consent existed prior to the commencement of the unlawful
dismissal proceedings - IM further found that contractual relationships do not fall within the definition of industrial matters for
the purposes of these proceedings and accordingly the Defendant had failed to comply with a lawful order - Proven - Mr I Posa
-v- Austal Ships Pty Ltd - CP 196 of 1997 - Industrial Magistrate - Lawrence IM - 10/12/97 - Other Transport Equipment Mfg. 4391

Complaint re discriminatory and injurious acts against persons due to non-membership of employee organisation - Complainant
claimed that the threatening of free and lawful trade of employee was contrary to s.96E of the I.R. Act - Defendant argued that
employee was stopped for safety reasons, that in casual conversation told employee of union's location and denied stating that
employee couldn't come and work on site - Industrial Magistrate found on evidence that safety aspect was never raised and was
constructed by Defendant after event - Industrial Magistrate reviewed authorities and further found that in circumstance or
context the words used had constituted a threat and as intention to threaten existed, breach of s.96 had occurred - Proven - Mr
AG Shuttleton - DOPLR -v- J Wilson - CP 79 of 1995 - Industrial Magistrate - Whitely IM - 27/02/96 - Property Services ........ 4391

Application re unfair dismissal - Applicant sought leave to extend the time in which he can file the application - Respondent argued
that the real date of dismissal was 12 May - Commission found that application was filed out of time and referred to the
condition or caveat in s.29(2) that a referral under subsection (1)(b)(i) cannot be made more than 28 days after the day on
which the employee's employment terminated - Further, Commission applied relevant authorities and found that it had no
relevant jurisdiction or power to extend the time in which a matter may be referred - Dismissed - Mr I White -v- Kaiser Bechtel
Joint Venture & Others - APPL 957 of 2000 - GREGOR C - 21/08/00 ......................................................................................... 4408

Application re unfair dismissal - Applicant argued that there was unfairness relating to non-payment of wages due to a workers
compensation claim - Commission found on evidence that the application was filed out of time, that Applicant resigned from
his own volition, therefore there was no dismissal and there being no dismissal, the Commission lacked jurisdiction to deal
with the matter - Dismissed for want of jurisdiction - Mr H Amani -v- Airlite Group Cleaning Pty Ltd - APPL 401 of 2000 -
WOOD,C - 18/08/00 – Cleaning ................................................................................................................................................... 4410

Application re unfair dismissal and contractual entitlements - Applicant argued that he was unfairly dismissed - Respondent argued
that applicant was not dismissed but abandoned his employment - Further, in its Notice of Answer and Counter Proposal,
Respondent stated amongst a number of reasons that Commission had no jurisdiction to hear the matter under s.23 of the Act -
Commission determined it had jurisdiction to deal with the matter and found that applicant acted in a responsible manner and
did not simply abandon his employer to any degree of uncertainty and for the respondent to simply assume that applicant was
not coming back in light of his comments that he was going home or leaving, seems to be jumping to a conclusion -
Commission concluded that it was respondent's words and actions which brought about the end of the employment relationship
not an abandonment by applicant - Subsequent to the Commission's findings parties reached mutual agreement and sought to
discontinue the matter - Dismissed - Mr SM Brown -v- Frank Dall and Corallee Dall. Trading as The Toodyay Junction -
APPL 963 of 1999 - SCOTT C. - 13/03/00 - Motor Vehicle Rtlg & Services ............................................................................... 4415



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 78 W.A.I.G.

CUMULATIVE DIGEST—continued

Page

5756

JURISDICTION—continued
Application re unfair dismissal - Applicant argued that as Respondent assured him that he had a job for the 1999/00 season,

termination was unfair - Applicant sought compensation to the value of his contract ie. 8% of the gross catch for the 1999/00
season - Respondent argued that he had to sell the boat as he was in financial difficulty, that he did not offer Applicant a job
and that Applicant was not competent at deep-water fishing - Commission found that the evidence of both Applicant and
Respondent were somewhat contradictory and after establishing the date of termination, it found that Applicant's application
was filed out of time therefore, Commission lacked jurisdiction to hear the matter - Commission further found that Applicant
was not unfairly dismissed, as he was given ample notice at a time shortly after a firm decision was made to sell the boat -
Dismissed for want of jurisdiction - Mr SD Dunn -v- Catchem Nominees G&L Prunster - APPL 1512 of 1999 - WOOD,C -
23/08/00 – Fisheries....................................................................................................................................................................... 4423

Application re unfair dismissal and contractual entitlements - Respondent argued that Commission lacked jurisdiction to hear and
determine the application - Commission applied the Law to the facts in the matter and found that it was clear that unless there
was a provision in a workplace agreement for the Commission to be involved in either the arbitration or interpretation of it,
such matters cannot come to the Commission, as they would be dealt with in accordance with the terms of the agreement by an
arbitrator, or in the case where the agreement was silent about unfair dismissal, by an Industrial Magistrate - Further,
Commission reviewed Workplace Agreement Act, authorities and the Workplace Agreement and found that the Workplace
Agreement had references to the involvement of the Commission in disputes arising from this agreement and that was
important for the disposition of this case, therefore the motion that the Commission lacked jurisdiction was rejected -
Adjourned - Mr JA Fuller -v- North Beach Bowling Club - APPL 1943 of 1999 - GREGOR C - 31/08/00 – Clubs ..................... 4439

Application re unfair dismissal - Preliminary point re Jurisdiction raised by Respondent - Respondent argued the unfair dismissal
application was incompetent and therefore a nullity as Applicant became bankrupt in October 1999 and the substantive unfair
dismissal application was lodged in December 1999 - Respondent further argued that in their view, the right to claim for unfair
dismissal was a "property" right which vests only in the trustee and was property divisible amongst creditors of the bankrupt,
therefore Applicant could not have made the claim, only the official trustee could have made the claim - Commission reviewed
the Bankruptcy Act 1996 (Cth) and authorities and found on a number reasons that, notwithstanding Applicant was a bankrupt,
his application made pursuant to s29(1)(b)(i) of the I.R. Act was competent and the right to make the application for
reinstatement was a personal right and equally not some property right - Commission further found that Applicant right to
claim for unfair dismissal was covered by the exemptions in s116(2)(g) of the Bankruptcy Act 1986 (Cth) and in the
alternative, so was the claim for reinstatement of employment sought in this matter which may or may not lead to
considerations of compensation - Bankruptcy Applicant may apply for unfair dismissal in his own name – Preliminary
Decision Issued - Mr BJ Gardner -v- Police & Nurses Credit Society Ltd - APPL 1937 of 1999 - WOOD,C - 01/09/00 .............. 4440

Application re unfair dismissal - Applicant contended that he was harshly, oppressively and unfairly dismissed by Respondent and
sought an order pursuant to s23A of the Act for compensation - Further, Respondent had effectively procured his resignation in
circumstances such that it was not a result of the exercise of his own free will - Respondent contented that having regard to all
of the material circumstances, Applicant tendered his resignation after having made a considered decision over an extended
period of time, that it relied solely upon the question of the absence of a dismissal and thus jurisdiction, and elected to put no
submissions to the Commission on the merits or otherwise of the Applicant's claim - Commission reviewed authorities and was
not persuaded on balance that as a matter of law, Applicant was dismissed by the Respondent to confer jurisdiction on the
Commission - Dismissed respondent to confer jurisdiction on the Commission - Dismissed - Mr B Raven -v- Roman Catholic
Bishop of Bunbury - APPL 82 of 1999 - KENNER C - 16/08/00 – Education .............................................................................. 4462

Application re unfair dismissal - Preliminary point re jurisdiction - Application was to either join ERG Telecommunications as a party
to this application or in the alternate to amend the name ERG Management Services - Applicant argued he was confused about
who his real employer was - Commission reviewed authorities and relevant sections of the I.R. Act and found on evidence that
there was no reason to reach the conclusion that Applicant ought to have been confused as there were many clear indications as
to whom his employer was - Further, that the 28 day period in which an application can be lodged was a mandatory provision
of the Act and that the unfair dismissal application was out of time - Commission ruled against the inclusion of ERG
Telecommunication as a second respondent and amending the name ERG Management Services and dismissed application as a
nullity - Dismissed - Mr SS Saunders -v- ERG Management Services Ltd ACN 009 057 185 - APPL 780,1547 of 1999 -
GREGOR C - 14/08/00 – Telecommun ......................................................................................................................................... 4472

Application re unfair dismissal and contractual entitlements - Applicant argued that he was unfairly dismissed and sought contractual
benefits of payment in lieu of notice and entitlement to annual leave - Respondent raised a number of preliminary objections,
the first being that applicant was engaged pursuant to an award of the A.I.R.C. and that he was thereby precluded from
pursuing an application in this jurisdiction and secondly, that there was no dismissal - Respondent further argued that
Applicant had been demoted due to misconduct - Commission reviewed award and found that Applicant's employment was
covered by the award, that being covered by a federal award does not prevent the Commission from dealing with this
application and that Applicant's demotion constituted a dismissal - In its Reasons for Decision (Extempore) regarding the
merits of the Applicant's claim that he was harshly, oppressively or unfairly dismissed, Commission found that Applicant's
conduct constituted serious misconduct in that he failed to comply with a reasonable instruction and then lied to the client -
Further, Commission reviewed authorities and found in all circumstances, Respondent could not have done much more, that
Applicant needed to recognise that it was his own action which brought about his demise and accordingly dismissed the claim
for harsh, oppressive and unfair dismissal and the claim for reasonable notice - In its Supplementary Reasons regarding annual
leave entitlement - Commission concluded that the onus rests on the applicant to demonstrate how the entitlement for annual
leave arises however, he has not done so - Dismissed - RJ Tapiata -v- Olten Pty Ltd - APPL 330 of 1999 - SCOTT C. -
31/03/00 – Security........................................................................................................................................................................ 4476

Application re unfair dismissal and contractual entitlements - Applicant argued he was dismissed for allegedly breaching his contract
of employment but was not given an opportunity to explain his actions and sought compensation for loss of employment and
remuneration for work performed prior to termination - Respondent did not appear but wrote to the Commission challenging
its jurisdiction to entertain the application or otherwise disputing the merits of the claim - Commission reviewed Act,
authorities and found that it did not have jurisdiction to deal with the matter - Further, with regard to the outstanding benefits
claimed, the Commission was a creature of statute with authority to inquire and deal only with an industrial matter and that the
claim in question cannot be said to be an industrial matter as defined - Dismissed industry with a real and sufficient connection
to this State the claim cannot be said to be an industrial matter as defined - Dismissed - Mr MA Tranfield -v- Ray Douglas
Parker T/A Marine Offshore Survey and Commissioning - APPL 23 of 2000 - FIELDING C - 29/08/00 – Surveying................. 4482

Application re determination of employee status - Applicant Union sought assistance of the Commission to determine whether or not
applicant member was an "employee" for purposes of the Act - Commission raised the issue as to whether it had jurisdiction
under s.44 of the Act to hear and determine the question whether applicant member was an "employee" within the meaning of
s.7 of the Act - Commission found that the nature of the relief sought was declaratory, that declaratory relief required it to
exercise judicial power as distinct from arbitral power - Commission reviewed authorities and found that a judicial function
arose when the resolution sought is ascertainment of legal rights and obligations as opposed to the creation of new rights and
obligations, that the making of a bare declaration that applicant's member was an employee of the respondent if made, without
being part of any step taken to create rights or to regulate the future of the parties, was beyond its jurisdiction when it acts
under s44 of the Act - Further, if it was wrong in relation to the jurisdictional issue, it was of the view that it was not in the
public interest to hear and determine the dispute as the issue sought to be litigated appeared to be a means of obtaining legal
advice in relation to a potential application in the Industrial Magistrates Court for enforcement of the Award - Commission
concluded on a number of reasons that it was not in the public interest to hear and determine the issue in dispute - Ordered
Accordingly - AUTO, FOOD, METAL, ENGIN UNION -v- Hine Motors Pty Ltd - C 104 of 2000 - SMITH, C - 08/08/00 –
Motor............................................................................................................................................................................................. 4491
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Conference re payment of sick leave - Applicant Union argued that Respondent failed to pay Saturday/Sunday penalty to two of its
members during the period of leave due to illness - Further, that it did not enter into an agreement with the employer to reduce
the conditions of sick leave payment that was embodied in the Railway Employees Award and that commitment was given to
its members that Respondent would pay the sickness benefit at the applicable rate - Respondent denied the claim and argued
that they believed it was quite clear to them that only those employees that actually work on the weekend as part of their
ordinary week's work would receive such payment - Commission raised the issue of jurisdiction arising out of an interpretation
of a provision in an industrial agreement under s.44 of the Act and the parties agreed to file written submissions re the
jurisdictional issue prior to the matter being referred for hearing - Commission reviewed parties' submissions, authorities and
s.46 of the I.R. Act and found that the matter in dispute was beyond its jurisdiction to hear and determine under s.44 of the Act
- Further, if the Union wished to pursue an application to interpret clauses of the Agreement and a resolution of the matter in
dispute by the means identified in paragraphs 10 and 11 of its submissions, it should make an application under s.46 of the Act
- Dismissed - The Australian Rail, Tram and Bus Industry Union of Employees, West Australian Branch -v- The West
Australian Government Railways Commission - C 137 of 2000 - SMITH, C - 30/08/00 – Railway.............................................. 4494

1Appeal against Decision of Full Bench (80WAIG4610) re Order pursuant to s72A of the I.R. Act - Appellant sought Orders to the
effect that it shall have the right to represent under the I.R. Act 1979 the industrial interests of all those persons employed by
Inghams Enterprises Pty Ltd at any location as the company's undertaking may subsequently be carried out, that the FPU shall
not have the right to represent under the I.R. Act, 1979 the industrial interests of any of those persons employed by Inghams
Enterprises at any location as the company's undertaking may subsequently be carried out and that Inghams Enterprises Pty Ltd
includes its successors, assignees, transmittees or any purchaser of the whole or any part of its business - Industrial Appeal
Court reviewed authorities, relevant sections of the I.R. Act and found on evidence that none of the provisions relied upon by
Appellant conferred upon the Commission the power to make the orders sought by it and accordingly dismissed the appeal -
IAC further added that they could detect no error in law in the decision of the Full Bench that, if it had the power to make the
order sought, it would decline to exercise it - Dismissed - AUTO, FOOD, METAL, ENGIN UNION -v - (Not applicable) -
IAC 2 of 2000 - Industrial Appeal Court - - Food, Beverage and Tobacco Mfg ............................................................................ 4577

2Appeal against Decision of Commission (80WAIG3076) re unfair dismissal and contractual entitlements - Appellant argued on a
number of grounds including that the Learned Commissioner erred in law in finding there was no dismissal of the Appellant by
the Respondent, and therefore no jurisdiction for the matter to be brought before the Commission and be determined pursuant
to s29(1)(b) and s23A of the Act - Further, the Commissioner erred at law and his discretion miscarried in refusing to allow the
Appellant to cross-examine witnesses for the Respondent as to the Respondent's conduct in respect of employees of the
Respondent placed in a similar situation to that of the Appellant subsequent to the Appellant's termination - Full Bench
reviewed authorities and found amongst a number of reasons, that the termination of the contract of employment in this case
was not brought about by the act of the employer, but by the resignation of the Appellant employee, which was accepted by the
employer, that the Appellant was neither "tripped nor pushed" and that within the meaning of s29(1)(b)(i) of the Act, there was
no dismissal - Full Bench further found that as there was no dismissal and no jurisdiction, it was not necessary to decide
whether the referral was in time, therefore, for all those reasons, the Commissioner did not err, the appeal was not made out -
Dismissed - Mr R Malcolm -v- Mobil Exploration & Producing Australia Pty Ltd ACN 004 588 827 - FBA 36 of 2000 - Full
Bench - SHARKEY P/FIELDING C/KENNER C - 11/10/00 – Exploration................................................................................. 4590

2Application for Orders pursuant to Section 72A of the Industrial Relations Act 1979 - Applicant Union sought Orders allowing the
right to represent under the Act the industrial interests of all those persons employed by Inghams Enterprises Pty Ltd at
Osborne Park or such other location subsequently, that the Food Preservers' Union shall not have the right to represent the
employees or its Federal Union body the National Union of Workers at that site - Further Applicant Union sought an exclusive
representation order to give effect to the wishes of the employees and to facilitate efficient and orderly representation of the
employees - Applicant Union argued that the FPU or the NUW had neglected the needs of its members and the employees at
the Inghams site in Osborne Park, that it members and employees’ wished to have the Union represent them as the employees
had a lack of confidence in the FPU, that the Union brought these employees genuine assistance even though legally not
recognised to accept them as members and that over a period of time the it became more active at the work site on the request
of the employees and the elected shop stewards - Both the Food Preservers' Union and the National Union of Workers argued
that the Applicant Union did not have constitutional coverage pursuant to its rules of the process workers or production
employees, that the FPU had regretted the events and circumstances that arose to the lack of confidence of its members and
had previously a long history of a good track record - The employer Inghams Enterprises Pty Ltd had a clear preference for
both the FPU or the NUW workers and it emphasised it had a positive attitude with them where as with the Applicant Union it
had experienced industrial action - Many of the employees through their elected shop stewards had a clear preference for the
Applicant Union which arose because of the fact that the FPU was inept, gave them inadequate service, that the FPU did not
attend to their needs that the bulk of the employees were alienated and had no confidence in the FPU and the NUW - Full
Bench found that the serious ineptitude and the behaviour of the FPU was a major factor in this matter - Further the Applicant
Union did not have constitutional coverage of the process or production workers at Ingham Enterprises - Full Bench concluded
that to grant the employees the majority preference and serve their interests was a cogent enough reason to grant constitutional
coverage to the Applicant Union, the interests of the employees and the majority preference was the single most important
factor in granting the application, that the Applicant Union had provided genuine assistance to the employees and thus granted
the application and ordered exclusive coverage of the production employees at Inghams Enterprises at Baden Street and Powell
Street sites - Ordered Accordingly - AUTO, FOOD, METAL, ENGIN UNION -v- (Not applicable) - FBM 1 of 2000 - Full
Bench - SHARKEY P/KENNER C/WOOD,C - Food Manufacture .............................................................................................. 4610

2Application to adjourn application and to conduct a secret ballot - Food Preservers' Union lodged an application seeking an
adjournment and relisting of the substantive application - Applicant Union filed an application and sought that a secret ballot
be conducted of those employees of Inghams to whom the application related to for the purpose of assisting the Commission to
determine the wishes of those employees as to industrial representation together with some procedural orders - Full Bench
found that there was no power in the Commission to order that a secret ballot be taken directly or through the Registrar, a
secret ballot whether through the Registrar or by the Commission should not be ordered and that the application for
adjournment was dismissed as the FPU had ample time to prepare - Dismissed - AUTO, FOOD, METAL, ENGIN UNION -v-
(Not applicable) - FBM 1 of 2000 - Full Bench - SHARKEY P/KENNER C/WOOD,C - Food Manufacture............................... 4610

4Application re breach of Union rule pursuant to s.66 of the Industrial Relations Act - Applicants argued that Respondent
Organisation failed to observe its rules by amending the Award without proper consultation with union members and sought
Orders that the Union abide by the rules in all award modifications and to negotiate with Ministry of Justice the return of the
4.8% reduction in ordinary earnings - Respondent opposed the application, denied the allegation of breach and argued that it
consulted with its members - Further, Respondent submitted that in the Order dated 27/6/2000 under the rules, there was no
requirement for it to conduct a general meeting or a secret ballot of members before it consented to the variation of the award -
President after reviewing authorities and Rule 11, concluded that the Commission, constituted by the President, had
jurisdiction and power to make the order sought, that by failing to comply with Rule 11, there was a breach of the Rules and
that such a breach could be remedied if the matter was a live issue in the ballot to approve the EBA being negotiated - Further,
President found that it would be premature to make any order and would not serve the interests of the Respondent or its
members - Dismissed - Mr UW Thiel & Other -v- Western Australian Prison Officers' Union of Workers - PRES 13 of 2000 -
President - SHARKEY P - 26/09/00.............................................................................................................................................. 4646
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Application re unfair dismissal - Applicant argued that he had been harshly, oppressively or unfairly dismissed and sought amendment

of the employment separation certificate and one week's pay - Respondent argued that the terms of settlement being a week's
pay in lieu of notice and the amendment of the reasons for dismissal in the employment separation certificate were at
applicant's initiative and that he had suffered no disadvantage in reaching the agreement - Commission found that applicant
had sought an amendment to the employment separation certificate to enable an insurance policy to be activated, which he
acknowledged were at his initiative and then had a change of heart because of the insurance company's response regarding the
amended certificate - Commission found that it would be contrary to public interest for parties to reach agreements on certain
terms and yet later, because of the actions of a third party, one party was no longer satisfied with the agreement reached and
sought to proceed - Further, that application ought be dismissed as it would be contrary to equity and the substantial merits of
the case and contrary to public interest to allow application to proceed - Ordered Accordingly - Mr B Campbell -v- Kimberley
Building Supplies - APPL 948 of 2000 - SCOTT C. - 14/09/00 - Building Structure Services...................................................... 4829

Application re unfair dismissal - Applicant argued that he was harshly, oppressively or unfairly dismissed and sought compensation -
Respondent argued that application was out of time - Commission upheld respondent's submission that application was out of
time and dismissed it - Further, applicant applied for costs due to respondent's late submission regarding application being out
of time - Commission was satisfied that there was no suggestion of vexatiousness or malice in the timing of the point being
raised by respondent and concluded that the application for costs would be dismissed - Dismissed - Mr G Camplin -v- Jigalong
Community Inc - APPL 1987 of 1998 - SCOTT C. - 20/09/00...................................................................................................... 4831

Application re unfair dismissal and contractual entitlements - Applicant argued he had been dismissed for reasons of redundancy but
later discovered that the job had been given to someone else and sought reinstatement and denied contractual entitlements in
the form of payment for untaken sick leave - Respondent argued Commission did not have jurisdiction to entertain the
application as it was lodged out of time and as the workplace agreement had expired the sick leave benefit fell to be
determined under the Minimum Conditions of Employment Act and the Security Officers Award - Commission found that
application was lodged out of time, that the claim of unfair dismissal be dismissed and as for the claim of contractual benefit
the parties were able to reach a "commercial" agreement and by consent the Respondent was to pay contractual entitlements to
Applicant - Order Issued - Mr MJ Hamilton -v- Goldfields Commercial Security Pty Ltd - APPL 1178 of 2000 - FIELDING C
- 15/09/00 – Security ..................................................................................................................................................................... 4837

Application re unfair dismissal following determination of preliminary issue (80WAIG416) regarding whether Applicant was
dismissed and if he was, whether the dismissal was unfair - Applicant argued that the situation was properly to be characterised
as a constructive dismissal, that he was placed in the situation where Respondent made it quite plain that either he accepts the
new arrangement and that he would not be teaching the second module, or he was to leave - Respondent argued that Applicant
was informed that it was the intention of the employer to appoint a back-up trainer to teach the second module in such a way
that the new trainer and the Applicant could teach day and night classes between them, that it was not sure how this would
affect him but as it was intended to trial the new trainer, Applicant would not be required for the 10 weeks duration of the new
module which would give him time to "organise his other work" - Commission found on evidence that had Applicant's reaction
not been as it was, he would have continued teaching for the balance of that module and the cessation of the contract of
employment was brought about by his own principate action - Commission was satisfied that Applicant was not dismissed and
that the claim therefore for unfair dismissal would be dismissed for want of jurisdiction - Dismissed - Mr BF Stokes -v- The
Typing Centre of Perth Pty Ltd (008 740 350) t/as "Australian International College of Commerce" - APPL 779 of 1999 -
BEECH C - 24/08/00 – Education ................................................................................................................................................. 4855

Conference referred re dispute over certain staff to perform boiler blow down duties in the public hospital maintenance sector -
Applicant argued amongst a number of reasons that the issue the subject of the present dispute was not one that fell within the
terms of Appendix B of the Award - Respondent Unions sought a declaration and consequential Orders to the effect that boiler
blown down work be undertaken by plant operators and/any person employed under a classification of the award, that the two
employees concerned be paid a sum equal to that they should have been paid under their respective contracts of employment,
as if they had been allocated overtime pursuant to the Agreement and that the issue of boiler blow down work constitutes
multi-skilling for the purposes of the award and should be dealt with pursuant to clause 2 of Appendix B of the Award -
Respondent Unions argued amongst a number of reasons that the present dispute was not a small and local issue, but rather had
clear implications right across the public hospital sector - Commission reviewed authorities, relevant provisions of the Award
and found that the subject of the present dispute does have implication across the public hospital sector and was not one that
was isolated purely to the operations of OPH, that Appendix B of the Award when read as a whole, were intended by the
parties to be an appropriate and structured vehicle to coherently pursue matters in relation to multi-skilling, in a non-
adversarial environment and through the process of co-operation and consultation - Commission further found that the issue of
performance of boiler blow down work should be referred to the working party in accordance with the award to enable it, and
other relevant matters concerning multi-skilling between the respective engineering and building services groups, to be
properly considered - Further, that it was only fair and equitable for the two employees concerned to receive some
compensation for the loss of a benefit through no fault of their own - Ordered Accordingly - Metropolitan Health Services
Board -v- AUTO, FOOD, METAL, ENGIN UNION & Others - CR 63 of 2000 - KENNER C - 18/09/00 – Hospital ................. 4863

Conference Referred re unfair dismissal - Preliminary issue - Applicant Union argued that it's member was harshly, oppressively and
unfairly dismissed - Respondent argued that a jurisdictional issue existed in relation to the competency of the application, that
applicant had entered into an individual WPA with respondent under the Workplace Agreements Act 1993, that applicant was
terminated thereafter, and that subsequently, the Commissioner of Workplace Agreements notified the parties to the WPA that
the application to register it had been refused - Commission found that a valid workplace agreement existed under the WPA
until refused registration by a delegate of the Workplace Agreements Commission and subsequently applicant was terminated -
Commission therefore was satisfied that the present application was properly within the Commission's jurisdiction and power
under the Act - Declared Accordingly - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch -v- Advanced Life Ambulance Service - CR 170 of 2000 - KENNER C - 25/09/00 ......................................................... 4869

1Appeal against Decision of Full Bench (80WAIG3171) re dismissed application for unfair dismissal - Appellant argued that
Commission did not have jurisdiction under the Act to order either reinstatement or payment of lost wages caused by the
dismissal, as respondent was covered by Federal Award - Industrial Appeal Court reviewed provisions of the Act and found
amongst a number of grounds that Commission had jurisdiction to settle and determine any industrial matters and disputes,
there could be no be no basis for arguing that an Order for compensation for loss of injury caused by a dismissal may be made,
and that claims for compensation for wages lost following a dismissal were subject to the restrictions imposed by s.23A - IAC
was satisfied in the circumstances to allow this appeal and quash the order for compensation - Upheld and Quashed - City of
Geraldton -v- Mr DJ Cooling - IAC 4 of 2000 - Industrial Appeal Court - Kennedy J./Scott J./Parker J. - 16/11/00 - Local
Government .................................................................................................................................................................................. 5341

Application re unfair dismissal - Applicant argued that dismissal was unfair because he was pressured to resign and the work he was
required to do was not in accordance with his contract of employment - Respondent argued that the Applicant had tendered his
resignation and the Applicant had worked out his notice and was paid in lieu of notice in accordance with his contract - Further
Respondent argued that the application was lodged out of time and should be dismissed for want of jurisdiction - Commission
found that the Applicant's last day of work was 20 January 1999 and that he was paid the balance of his contract in lieu of
notice as at that date and that the application being lodged on 23 February 1999 had been lodged out of time - Dismissed for
want of jurisdiction - D Jones -v- Transfield Maintenance - APPL 242 of 1999 - WOOD,C - 24/11/00 - Air .............................. 5648
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Application re contractual entitlements - Applicant argued that sick leave should have been paid at the rate of 8 hours per day not the
rate of 7.6 hours per day - Further Applicant argued that he was not paid properly his holiday pay and leave loading -
Respondent argued that the Applicant was covered under an award and had complied with the award - Commission found that
it did not have the jurisdiction to deal with a benefit of that nature and the Applicant had not established that he had been
denied a benefit under his contract of employment - Dismissed - Mr P Kruh -v- Pinakis Refrigeration - APPL 1520 of 2000 -
FIELDING C - 24/11/00 - Refrigerat   .......................................................................................................................................... 5649

LONG SERVICE LEAVE
Conference referred re long service entitlements - Applicant argued that he was an employee of the Respondent and that pursuant to

the Long Service Leave Act 1958, he was entitled to payment for accrued long service leave - Respondent argued Applicant
was not an employee - Question re Jurisdiction - Respondent submitted amongst a number of things that the Commission's
jurisdiction to deal with industrial matters was limited to those matters where, at the time the application was made, the
relationship of employer/employee existed - Commission found the issues between the parties fall precisely within ss(11)(1)(a)
and (c), and by s11(2) jurisdiction for enforcement of the provisions of this Act fall exclusively in the Industrial Magistrate
Court - Commission also noted a claim to long service leave that arises from a contract of employment or possibly the Long
Service Leave General Order would not seem to encounter the same difficulties when brought before the Commission -
Commission requested the parties to examine the issues and adjourned the application for that purpose - Adjourned - Mr P
Why -v- Mr Paul Sims Company Secretary Chesterton International (WA) Pty Ltd t/a Chesterton International - CR 364 of
1999 - BEECH C - 28/06/00.......................................................................................................................................................... 3128

Complaint re enforcement of the WA Government Employees Redeployment, Retraining and Redundancy General Order No. 1239 of
1988 - Complainant argued that Defendant failed to pay him payments due to him pursuant to clause 6(2) & (3) of the said
Order - Further, Complainant sought payment of interest at the rate of 8% per annum on any sum the Court ordered Defendant
to pay - Industrial Magistrate reviewed the General Order and submissions of the parties and found amongst a number of
reasons that an employer should not be able to deny any employee his election under Clause 4(2)(b) of the General Order by
never declaring when the 3 month period begins to run - IM further found that Complainant was entitled to interest at the rate
of 8% on the total of the 2 amounts being the redundancy and pro-rate long service leave payment that Defendant agreed to
pay from the date of his leaving the Department until the date the matter was heard - Decision Issued - Mr PD Watson -v-
Public Service Commission - CP 225 of 1995 - Industrial Magistrate - Government .................................................................... 4406

MISCONDUCT
4Application for an Order for stay of operation of the decision made by the Public Service Arbitrator in Matter No. P5 of 2000

(80WAIG2697) - The two orders sought by the Applicant were, the decision be stayed pending the hearing and determination
of the Full Bench Appeal No. 31 of 2000 and the disciplinary hearing not to proceed until criminal charges are concluded -
President found that the orders sought were within his jurisdiction and power and the Applicant was entitled to apply for the
orders and the Order issued by the Public Service Arbitrator be stayed pending the hearing and determination of the Full Bench
appeal until further order - President further found that the balance of convenience was in favour of granting the stay of
proceedings - Granted. - Civil Service Association of Western Australia Incorporated -v- Director General - Department of
Transport - PRES 9 of 2000 - President - SHARKEY P - 14/06/00 - Transport ........................................................................... 2855

Complaint re alleged unfair dismissal - Complainant argued that the dismissal was harsh, oppressive and unfair and that termination
followed the release of a document which he believed was a reference - Respondent argued that the document was not a
reference but a confidential and private document, that the complainant was aware of this but released the document for his
own hidden agenda, that he was not displaying loyalty to his employer and clearly breached confidentiality - Industrial
Magistrate concluded that in all circumstances the defendant was justified in dismissing the complainant - Dismissed - Mr BG
Moore -v- Uniting Church in Australia Property Trust (WA) - CP 211 of 1999 - Industrial Magistrate - Tarr IM - 04/05/00 ....... 3053

Application re unfair dismissal seeking reinstatement and contractual entitlements - Applicant argued he was summoned to a meeting
of the Directors of the Respondent, where it was put to him that there were concerns about some issues and three allegations
were raised - Applicant further argued, that he requested more time to consider the allegations, this was refused and on advice
from his solicitor he requested that allegations be put in writing and extension of time be given but the extension also was
refused - Respondent argued Applicant misled or made representations without reasonable basis, that it relied on those
representations in deciding to employ Applicant and that constituted serious misconduct pursuant to Applicant's term of
employment, therefore summary dismissal was warranted - Commission found on a number of reasons that Applicant was
unfairly dismissed by summary termination of contract of employment and ordered that Applicant be reinstated with all
benefits payable under the contract - Commission's view concerning the shares and options was the order will provide for
liberty to apply and the proceedings divided pursuant to the powers vested under Section 27(s) of the Act, to enable the file to
remain alive to deal with any application regarding the liberty - Ordered and Declared Accordingly - Mr DS Saab -v- Hot
Copper Australia Ltd - APPL 774 of 1999 - GREGOR C - 15/06/00 ............................................................................................ 3099

2Appeal against Decision of Commission (78 WAIG 4478) re application for reinstatement on grounds of unfair dismissal -
Respondent made oral application to dismiss the appeal for "want of prosecution" as the Appellant did not pursue the appeal to
be listed until questioned by Commission staff and a substantial period of time had elapsed since appeal was filed and served -
Commission rejected the request and proceeded to hear the appeal - Appellant argued Commission erred in law and failed to
properly exercise discretion - Full Bench found the Commission had erred in the exercise of its discretion and found that
Appellants member to have been unfairly dismissed - Appeal Upheld - The Australian Workers' Union, West Australian
Branch, Industrial Union of Workers -v- Barminco Pty Ltd - Plutonic Project - APPL 2037 of 1998 - Full Bench - SHARKEY
P/COLEMAN CC/WOOD,C - 22/05/00 - Other Mining ............................................................................................................... 3162

Application re unfair dismissal and contractual entitlements - Applicant argued he was singled out and given warnings in respect of
his behaviour which when measured against the conduct of other persons employed in the workplace did not justify
termination - Applicant further argued that work atmosphere was competitive and everyone used swearing language and that
no one took offence as it was part of the work environment - Respondent argued Applicant was dismissed for misconduct -
Commission was of the view that dismissal was harsh, oppressive and unfair, that Respondent needed to do something about
its management style and the poor behaviour of its employees in the workplace, further that the relationship between the
parties had broken down, therefore reinstatement was impracticable and ordered compensation - Ordered Accordingly - Mr JD
Asselin -v- AUT 6 Pty Ltd ATP Mounts Bay Unit Trust T/A Chellingworth Motors - APPL 1473 of 1999 - SMITH, C -
21/07/00 – Motor........................................................................................................................................................................... 3290

Application re unfair dismissal and contractual entitlements - Applicant sought payment for the period of notice which was
outstanding, the balance of money owing for the shift during which her services were terminated and an amount deducted for a
lunch break - Applicant further argued that even though the workplace agreement entered into was not registered at the time of
her termination, the terms of her employment were regulated by that document - Respondent argued Applicant was dismissed
for "wilful misconduct" and under the terms of the Award a day's notice was required during the probationary period -
Commission rejected the argument that non registration of the workplace agreement meant that the Award had retrospective
effect to terminate employment during the probationary period with one day's notice, further, that the termination was unfair
and the Applicant was entitled to the contractual entitlement sought - Ordered accordingly - Ms SJ Scott -v- Sam Sorensen Pty
Ltd (ACN 078 40278)T/A Claremont Vet Clinic - APPL 749 of 2000 - COLEMAN CC - 19/07/00 – Veterinary........................ 3316
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Application re unfair dismissal - Applicant argued dismissal was unfair because the reason for dismissal was that Respondent was

unhappy about him going to Perth on the weekends to be with family - Respondent argued dismissal was effected for various
reasons including the inability to co-operate with other employees and failing to undertake reasonable overtime - Respondent
further argued it felt that it had been deliberately mislead by Applicant as to his intentions to transfer to Kalgoorlie on a
fulltime basis and that following the disciplinary meeting it was proof positive that Applicant was aware that his employment
could be terminated - Commission, after considering the whole of the circumstances, found that on balance, it could not be said
that Respondent have abused its right to dismiss, that Applicant was given a fair go and that Respondent was entitled to bring
the contract to a close in the way it did - Dismissed - Mr AW Edwards -v- Bridgestone Earthmover Tyres Pty Ltd ACN 000
069 714 - APPL 1205 of 1999 - GREGOR C - 24/08/00 - Tyre Sales ........................................................................................... 4425

Application re unfair dismissal - Applicant's Counsel sought to amend application to state that Applicant does not seek reinstatement
but seeks payment of six months remuneration as compensation for loss or injury caused by the dismissal - Applicant argued
dismissal was harsh, oppressive and unfair because she was accused of not having paid for an item of stock in accordance with
the Respondent's policies in respect of staff purchases - Respondent argued Applicant was dismissed for deliberately breaching
an unequivocal and essential condition of her employment - Commission found on a number of reasons that Respondent had
unfairly exercised its right to dismiss, that Applicant had been harshly, oppressively and unfairly dismissed and as
reinstatement was not practicable, compensation was awarded for loss caused by the dismissal - Ordered Accordingly - Ms NT
Edwards -v- Jeanswest Corporation Pty Ltd - APPL 1079 of 1999 - SMITH, C - 28/08/00 - Retail Trade.................................... 4427

Application re unfair dismissal and contractual entitlements - Applicant argued that he was unfairly dismissed and sought contractual
benefits of payment in lieu of notice and entitlement to annual leave - Respondent raised a number of preliminary objections,
the first being that applicant was engaged pursuant to an award of the A.I.R.C. and that he was thereby precluded from
pursuing an application in this jurisdiction and secondly, that there was no dismissal - Respondent further argued that
Applicant had been demoted due to misconduct - Commission reviewed award and found that Applicant's employment was
covered by the award, that being covered by a federal award does not prevent the Commission from dealing with this
application and that Applicant's demotion constituted a dismissal - In its Reasons for Decision (Extempore) regarding the
merits of the Applicant's claim that he was harshly, oppressively or unfairly dismissed, Commission found that Applicant's
conduct constituted serious misconduct in that he failed to comply with a reasonable instruction and then lied to the client -
Further, Commission reviewed authorities and found in all circumstances, Respondent could not have done much more, that
Applicant needed to recognise that it was his own action which brought about his demise and accordingly dismissed the claim
for harsh, oppressive and unfair dismissal and the claim for reasonable notice - In its Supplementary Reasons regarding annual
leave entitlement - Commission concluded that the onus rests on the applicant to demonstrate how the entitlement for annual
leave arises however, he has not done so - Dismissed - RJ Tapiata -v- Olten Pty Ltd - APPL 330 of 1999 - SCOTT C. -
31/03/00 – Security........................................................................................................................................................................ 4476

Application re unfair dismissal - Applicant argued that he was unfairly victimised, that his activities unduly scrutinised by
Respondent's administrators, that because he learnt so much about Respondent's operations the foremen felt uncomfortable and
so made a concerted effort to end his employment - Further, Applicant sought relief in the form of reinstatement - Respondent
denied that Applicant was unfairly dismissed and argued amongst a number of reasons that his behaviour was "unacceptable"
and that he was also offered counselling in an effort to have him mend his ways and thereby save his employment -
Commission found that Applicant was far from being victimised as he was given every opportunity to accept that he was first
and foremost an employee of the Respondent and like others, bound to respect and, in particular, comply with lawful directions
of his supervisors - Commission further found that Applicant and Applicant Union had not discharged the onus of establishing
that Respondent abused its right to terminate his employment, but Respondent had established that it did not abuse that right -
Dismissed - CONSTRUCTION, MINING, ENERGY -v- BHP Iron Ore Pty Ltd - APPL 1714 of 1999;CR 287 of 1999 -
FIELDING C - 08/08/00 – Mining ................................................................................................................................................ 4515

Application re unfair dismissal - Applicant argued that dismissal was unfair - Respondent disagreed and argued that applicant "was
given formal written notice by telephone" that her services would no longer be required upon respondent's return from Europe
and that applicant had been guilty of serious and wilful misconduct in the course of employment, justifying summary dismissal
- Commission found no evidence at all of any irregularities in the books of account, no allegation of misconduct on part of
applicant either in evidence of or submissions put on respondent's behalf, and no evidence of poor work performance on behalf
of applicant which would justify dismissal - Commission was satisfied that no reason was established why applicant was
dismissed, that dismissal was unfair, reinstatement was impracticable and the rate at which compensation was to be calculated
for 16 weeks was the rate at which applicant would have been paid had dismissal not occurred - Commission was further
prompted to award applicant a payment equivalent to one week's wages by way of compensation for injury arising from
dismissal and reserved liberty to the parties to apply to the Commission within 21 days of issuance of the Order if unable to
agree on the money to be paid - Ordered Accordingly - Ms A Imre -v- Monika Kovesdi T/as Floral Obsessions - APPL 102 of
2000 - BEECH C - 07/09/00 - Cut Flower & Flower Seed Grow .................................................................................................. 4839

Application re unfair dismissal and contractual entitlements - Applicant argued she was harshly and unfairly dismissed and was not
given any prior counselling or warning in relation to her performance or dismissal and sought compensation and denied
contractual entitlements depending on findings concerning a claim for denied salary increase after three months - Respondent
argued Applicant was on probation, that she was dismissed for misconduct and because of conflicts with other staff -
Commission found that Applicant was dismissed harshly and unfairly without properly warned or counselled about her
performance, that she was clearly not on probation at the time of dismissal, that it would be impracticable for her to again work
for Respondent and that she has not made out her contractual benefits claim for what she said was an agreed increase in her
salary as there was nothing in the evidence to suggest the contrary - Further, Commission reviewed authorities and found that
the loss by Applicant was as claimed and ordered that compensation be paid, plus the amount of $135.00 for the mobile
telephone account - Ordered Accordingly - Mrs AB Purnell -v- Arora Pty Ltd ACN: 008 947 957 trading as ARB 4X4
Accessories - APPL 1522 of 1999 - WOOD,C - 28/09/00 – Sales................................................................................................. 4849

Application re unfair dismissal - Applicant argued that she was dismissed either harshly, oppressively or unfairly and sought
compensation as she was given little or no warning of her impending termination - Respondent denied this and argued that
Applicant was guilty of misconduct warranting summary dismissal as she had without authority charged to Respondent's
account costs incurred in consulting her solicitors, rental costs for her private mailbox, cost of statutory material for use by her
husband in his real estate business and, furthermore, paid her husband's fees for work done in respect of the adjoining property
- Commission found that common law gave the right to terminate a fixed-term contract earlier in the case of gross misconduct,
that applicant had despatched cheques in defiance of a lawful and reasonable instruction in combination with a number of other
acts which came to light after termination of employment, that Applicant acted contrary to Respondent's best interests and
more for her own and her husband's benefit which culminated in a serious act of disobedience, therefore, looked at in its
totality, dismissal was not unfair and that applicant was not entitled to relief either in respect of unfair dismissal or denied
contractual entitlements - Dismissed - Ms LF Butler -v- Sassey Pty Ltd ACN 008 996 156 - APPL 327 of 2000 - FIELDING C
- 06/12/00 - Horticulture & Fruit Growing ................................................................................................................................... 5629

Application re unfair dismissal - Applicant argued that he was unfairly dismissed because on the occasions he was absent from work
he provided medical certificates that indicated genuine illness and moreover he had been directed by the Respondent to not
attend work in his condition - Respondent argued that the Applicant was terminated because of his unacceptable attendance
record - Commission found that the Applicant did suffer an illness over a period of approximately three weeks which led to the
Applicant having some days absent from work for which he obtained medical certificates and that no time prior to the
dismissal were the Applicant's sick leave challenged and the Commission found that the Applicant was unfairly dismissed -
Granted and compensation ordered - Mr BT Carroll -v- Bulong Operations Pty Ltd - APPL 1355 of 2000 - KENNER C -
21/11/00 - Metal Ore Mining  ....................................................................................................................................................... 5637
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Application re unfair dismissal - Respondent argued that the Commission should exercise its powers under section 27(1)(c) of the IR
Act to award costs and expenses occurred when defending the unfair dismissal application - Though it was argued that the
Commission's general policy to exercise discretion to award costs is only done so in extreme cases, Respondent submitted that
because it put the Applicant on notice of its intention to claim costs in its notice of answer it should be awarded - Counsel for
the Applicant rejected the contentions of the Respondent on the basis that the Applicant was summarily dismissed without
prior warning and he was justified in bringing the Application and there was no basis upon which the categorisation of his
application can be described as extreme - Commission found clearly the test of extreme circumstances was not met and
dismissed the counter claim for costs - Dismissed. - Mr AW Edwards -v- Bridgestone Earthmover Tyres Pty Ltd ACN 000 069
714 - APPL 1205 of 1999 - GREGOR C - 30/11/00 - --   ............................................................................................................. 5644

Application re unfair dismissal as a result of a contravention of the Respondent's drug and alcohol policy - Applicant argued dismissal
was unfair because although it failed the alcohol tests as prescribed under the Policy, that such can only result from deliberate
conduct and that the Respondent itself had not honoured its obligations under the Policy - Respondent argued that at all times it
acted fairly and in accordance with the Policy - Commission found that the Respondent focused primarily on the punitive
elements of the Policy in its communication with its workforce - Accordingly an Order was issued dismissing the application -
Dismissed. - Mr GA Strange -v- Henry Walker Eltin - APPL 585 of 2000 - KENNER C - 05/12/00 - --  .................................... 5665

NATURAL JUSTICE
4Application for an order pursuant to s.66 of the I.R. Act - Applicant sought orders relating to the observance or non -observance, or

the manner of their observance of the rules of the respondent organisation and argued that initially respondent's Administrative
Committee had approved and supported his nomination for the seat representing the Mining and Pastoral Region, but at a later
meeting made a decision without consulting him not to support his nomination for another term - Applicant also argued that
there was a breach of the rules of procedural fairness and that he was shocked at the manner in which the respondent had
terminated his Parliamentary career - Respondent opposed the application and argued that the applicant had failed to gain ALP
pre-selection for any seat in the Mining and Pastoral Region - President found that there was no non -compliance with the
rules, that the election process went through a committee and the matter was put to the vote and decided against the applicant
19 to 10 - President further found that there was no breach of any rule of the respondent, express or implied - Dismissed - Mr
TR Helm -v- AUTO, FOOD, METAL, ENGIN UNION - PRES 8 of 2000 - President - SHARKEY P - 26/06/00 – Unions ....... 2850

2Appeal against Decision of Commission (78 WAIG 4478) re application for reinstatement on grounds of unfair dismissal -
Respondent made oral application to dismiss the appeal for "want of prosecution" as the Appellant did not pursue the appeal to
be listed until questioned by Commission staff and a substantial period of time had elapsed since appeal was filed and served -
Commission rejected the request and proceeded to hear the appeal - Appellant argued Commission erred in law and failed to
properly exercise discretion - Full Bench found the Commission had erred in the exercise of its discretion and found that
Appellants member to have been unfairly dismissed - Appeal Upheld - The Australian Workers' Union, West Australian
Branch, Industrial Union of Workers -v- Barminco Pty Ltd - Plutonic Project - APPL 2037 of 1998 - Full Bench - SHARKEY
P/COLEMAN CC/WOOD,C - 22/05/00 - Other Mining ............................................................................................................... 3162

Conference referred re dismissal of Police Officers - Applicant Union argued a number of issues relating to the possible dismissal of
several of it's members breaching natural justice and legislation to whom the Commissioner of Police is bound - Respondent
opposed claims in all respects - Commission looked at the issue of jurisdiction and after reviewing authorities and acts
concluded it can deal with matters which were not excluded by the operation of s23 of the act and made a declaration that the
Commissioner of Police was obliged to observe the agreements entered into, that is, applying the terms and conditions of all
awards, agreements, orders and the Police Act and its Regulations - that Police officers subject to disciplinary proceedings are
entitled to have those proceedings dealt with under s.23 and s.33E of the Police Act affording the provision of natural justice -
Ordered Accordingly - Western Australian Police Union of Workers -v- The Hon. Minister for Police & Other – CR 41 of
2000 & CR 81 of 2000 - GREGOR C - 05/07/00 - Community Services ...................................................................................... 3334

4Application re breach of Union rule pursuant to s.66 of the Industrial Relations Act - Applicants argued that Respondent
Organisation failed to observe its rules by amending the Award without proper consultation with union members and sought
Orders that the Union abide by the rules in all award modifications and to negotiate with Ministry of Justice the return of the
4.8% reduction in ordinary earnings - Respondent opposed the application, denied the allegation of breach and argued that it
consulted with its members - Further, Respondent submitted that in the Order dated 27/6/2000 under the rules, there was no
requirement for it to conduct a general meeting or a secret ballot of members before it consented to the variation of the award -
President after reviewing authorities and Rule 11, concluded that the Commission, constituted by the President, had
jurisdiction and power to make the order sought, that by failing to comply with Rule 11, there was a breach of the Rules and
that such a breach could be remedied if the matter was a live issue in the ballot to approve the EBA being negotiated - Further,
President found that it would be premature to make any order and would not serve the interests of the Respondent or its
members - Dismissed - Mr UW Thiel & Other -v- Western Australian Prison Officers' Union of Workers - PRES 13 of 2000 -
President - SHARKEY P - 26/09/00.............................................................................................................................................. 4646

Application re contractual entitlement - Applicant argued that an Order had been obtained from Cawley C claiming a denied benefit
under contract of service, the Order was not satisfied and took steps to enforce it - Respondent argued that he never had any
knowledge of the proceedings because the application was not served at his proper address and sought to set aside the Order by
reason of there having been a complete denial of natural justice - Commission was satisfied on the evidence before it that
respondent had no notice of the application commenced against him or of the proceedings leading ultimately to the Order,
therefore he did not have any opportunity to appear and put his case in defence of applicant's claim - Commission concluded
that there clearly was a fundamental, albeit unintended, denial of natural justice and the proceedings before Cawley C as
reflected in the Order be wholly set aside - Ordered Accordingly set aside - Ordered Accordingly - Ms S Redgrave -v- Ray
Kelly T/A Kelly's Retreat - APPL 1926 of 1997 - KENNER C - 07/11/00 - -- ............................................................................. 5656

NIGHT AND WEEKEND WORK
Complaint re Breach of the Building Trades (Construction) Award by failing to pay travel allowance, the correct rate for working on a

rostered day off, crib time, overtime for working without a lunch break, crib time for weekend work, meal allowance,
proportionate annual leave on termination, the correct rate of annual leave and waiting time - Industrial Magistrate reviewed
evidence, authorities, Award and found that Complainant was employed by Defendant usually doing work that may be
described falling within the definition of construction work, however, Complainant was not usually employed in any of the
callings set out in Clause 8 of the Award and was not usually employed in the construction industry - Decision Issued - The
Western Australian Builders' Labourers, Painters & Plasterers Union of Workers -v- Holtmeulen Pty Ltd T/A Fill-Crete WA -
CP 111 of 1997 - Industrial Magistrate - Malone IM – Construction............................................................................................. 4366

Complaint re Breach of Award - Complainant argued that defendant failed to pay him night work allowance, overtime payments and
correct rate of pay for work on a Saturday pursuant to the Award - Defendant denied the allegations and argued that all
payments due to complainant have been made - Further defendant denied that complainant had worked the overtime alleged -
Industrial Magistrate found that given the state of the complainant's evidence, on the balance of probabilities, he has not
discharged the burden of proving his complaint - Dismissed - Mr CA Hodgson -v- Santor Pty Ltd - CP 194 of 1998 - Industrial
Magistrate - Cicchini IM - 03/06/99 – Dairy.................................................................................................................................. 4376
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ON CALL
Complaint remitted back to Industrial Magistrate from Full Bench (77WAIG1891) re enforcement of award - Defendant argued

amongst a number of reasons that even though Complainant was required to be present at the premises he was not on duty for
the purposes of the award - Industrial Magistrate reviewed authorities, relevant sections of the Award and found that because
Complainant was responsible for the performance of the instructions received by his employer throughout his shift, he was
working and on duty for the period that he was required to be present - IM further found that complaint has been proven and
that Complainant was entitled to be paid the amount which was outstanding to which he was entitled pursuant to the award -
Proven - LIQUOR, HOSPITALITY & MISC -v- Aust Fed of TPI Ex-Serv Men - CP 122 of 1996 - Industrial Magistrate -
Lawrence IM - 01/12/97 ................................................................................................................................................................ 4378

ORDER
4Application for an order pursuant to s.66 of the I.R. Act - Applicant sought orders relating to the observance or non -observance, or

the manner of their observance of the rules of the respondent organisation and argued that initially respondent's Administrative
Committee had approved and supported his nomination for the seat representing the Mining and Pastoral Region, but at a later
meeting made a decision without consulting him not to support his nomination for another term - Applicant also argued that
there was a breach of the rules of procedural fairness and that he was shocked at the manner in which the respondent had
terminated his Parliamentary career - Respondent opposed the application and argued that the applicant had failed to gain ALP
pre-selection for any seat in the Mining and Pastoral Region - President found that there was no non -compliance with the
rules, that the election process went through a committee and the matter was put to the vote and decided against the applicant
19 to 10 - President further found that there was no breach of any rule of the respondent, express or implied - Dismissed - Mr
TR Helm -v- AUTO, FOOD, METAL, ENGIN UNION - PRES 8 of 2000 - President - SHARKEY P - 26/06/00 – Unions ....... 2850

Application re settlement of industrial dispute - Applicant sought Orders firstly to have decision of respondent and recommendation
of DOPLAR Classification Review Committee made void ab initio, secondly that an allowance be paid for the relevant period
and employment history be adjusted accordingly, and thirdly the respondent pay costs incurred by applicant - Respondent
argued that Commission lacked jurisdiction to deal with the matter - Commission found that application had been improperly
instituted and was not within its jurisdiction if brought by an individual officer - Commission further determined that as it was
almost three years since the application was launched, that it was now too late for the application to be amended, and that on
balance, it was satisfied that application to amend should not be granted and applicant would not be entitled for costs -
Dismissed it was satisfied that application to amend should not be granted and applicant would not be entitled for costs -
Dismissed - Ms MM In De Braekt -v- Chief Executive Officer, Department of Productivity and Labour Relations - P 42 of
1997 - FIELDING C - 30/06/00 – Government ............................................................................................................................. 3040

Conference referred re terms and conditions of employment, redundancy payments and superannuation schemes - Applicant Unions
sought an Order to improve certain conditions of employment for "letter of offer employees" - Applicant Unions argued that
they have attempted to negotiate an enterprise bargaining agreement for those employees but respondents had rejected outright
their claim, that the employees should be granted a wage increase pursuant to Principle 10, that the profitability of respondents
had significantly improved so as to justify its 10% wage claim and that those employees should be paid out their frozen
accumulated sick leave as their employment with RGC Minerals Sands Limited has been effectively terminated and transferred
to the respondents - Respondents argued that the employees employment had not been terminated, that no employee's service
was terminated as a consequence of the merger as the respondents regarded their services as being continuous and that the
employees specifically agreed when they accepted the offer in 1993 that their sick leave entitlements would be frozen as they
moved from award coverage to becoming, effectively, staff employees pursuant to the letters of offer - Commission In Court
Session found on evidence that the Union's claim for wage increase was made out, that the increases in productivity and
profitability provided an appropriate basis for a wage increase of 9% on the base rate and roster allowance for these employees,
that the operative date of the increase should be 21 September 1999 and if since that date any employees were made redundant,
the Commission's Order will embrace those employees - CICS further found that it had not on any occasion formally endorsed
the principle of employee's sick leave entitlements being paid out on termination, nor were they persuaded that the
circumstances of this case warrant such an order - Order Issued - CONSTRUCTION, MINING, ENERGY & Others -v- RGC
Mineral Sands Ltd & Other - CR 270,300 of 1999 - Commission in Court Session - GREGOR C/BEECH C/SMITH, C -
18/08/00 - Other Mining................................................................................................................................................................ 4508

Conference referred re application relating to rates of pay - Applicant Union argued that as a result of the application of State Wage
Case movements, rates of pay contained in the Agreement had, in some cases, been overtaken by rates of pay in the Award and
sought a determination by the Commission as to the terms of an Agreement in 1996 to maintain the rates - Respondent
objected and opposed the application in its entirety and argued that when earnings were aggregated, employees in question
were in fact receiving more favourable conditions and pay than under the Agreement - Commission found that this matter was
properly characterised as a claim for contractual entitlement and that being so, the onus was on applicant to persuade
Commission on the balance of probabilities that it had established its claim, which it had not discharged, therefore the matter
will be determined by an order of dismissal - Dismissed - BRICK, TILE & POTTERY UNION -v- Metro Brick - Cardup Plant
- CR 220 of 1999 - KENNER C - 22/09/00 – Brickworks ............................................................................................................. 4868

OVERTIME
Application for interpretation of the Public Service Allowances (Fisheries and Wildlife Officers) Award 1999 re paragraph (2)(a) of

Clause 5 - Commuted Overtime Allowance - Commission was asked to interpret and declare the true meaning of five questions
- Commission reviewed questions, authorities and its answer to the questions were "No" - Respondent requested that
Commission now amend the award in terms of the interpretation - Commission declined because parties were negotiating an
Enterprise Bargaining Agreement - Commission adjourned matter and will re-examine it at the end of adjournment period to
determine whether it warranted the award being amended in the manner requested - Adjourned - Civil Service Association of
Western Australia Incorporated -v- Executive Director, Fisheries Western Australia - P 8 of 2000 - BEECH C - 26/06/00 –
Fisheries ........................................................................................................................................................................................ 3039

Conference referred re unfair dismissal - Applicant Union argued that its member was harshly, oppressively and unfairly dismissed
because he refused to comply with a direction unless respondent agreed to pay him overtime - Respondent argued that
applicant was terminated on grounds of misconduct - Commission found that in all the circumstances applicant union's
member was unfairly dismissed, and it was satisfied that pursuant to the Minimum Conditions of Employment Act, 1993 the
submission in respect of quantum of loss was made out - Granted - The Australian Workers' Union, West Australian Branch,
Industrial Union of Workers -v- Temkara Pty Ltd T/as Economic Pest Control - CR 11 of 2000 - SMITH, C - 30/06/00 –
PESTICIDES................................................................................................................................................................................. 3327

Conference referred re change in work arrangements - Applicant Union argued that its members should be paid overtime if they are
required to be at the depot earlier than the previous time to get transport to the Information Centre - Applicant Union further
argued that its members had been unfairly discriminated against in that the gatekeepers were travelling to work at the
Respondent's expense - Respondent argued amongst a number of reasons that the external cost pressures have necessitated that
the previous arrangements ceased and denied that it was a condition of employment that the employees be provided with
transport to and from the centre or that they should travel in the Respondent's time - Public Service Arbitrator found that the
Respondent had taken steps to make arrangements to meet the members demands and the benefits which were said to have
been improperly removed had been reinstated - PSA further found that it lacked jurisdiction to direct an employer to reimburse
employees in circumstances such as those now in question, as matters of enforcement of the relevant industrial agreement fall
within the exclusive jurisdiction of the Industrial Magistrate - Dismissed - Civil Service Association of Western Australia
Incorporated -v- Executive Director, Department of Conservation and Land Management - PSACR 39 of 1999 - Public Service
Arbitrator - FIELDING C - 06/07/00 – Information ...................................................................................................................... 3331
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Complaint re Breach of Award - Complainant argued that overtime should have been paid at time and a half times the hours at the rate
he was ordinarily paid and not what the award amount was - Further, because the amount fixed under the award was only a
minimum rates of pay, any amounts an employer agreed to pay an employee becomes the award rate for that employee -
Defendant argued that Complainant's interpretation was incorrect and the court can enforce only the rate which was prescribed
by the award - Industrial Magistrate reviewed authorities, award clause and found that the court had no power to enforce an
amount above that in the award clause, therefore Complainant had no claim - Dismissed - AUTO, FOOD, METAL, ENGIN
UNION -v- Bernard Hart Nominees T/A Bendigo Metals - CP 105 of 1996 - Industrial Magistrate - - 21/11/96.......................... 4365

Complaint re Breach of the Building Trades (Construction) Award by failing to pay travel allowance, the correct rate for working on a
rostered day off, crib time, overtime for working without a lunch break, crib time for weekend work, meal allowance,
proportionate annual leave on termination, the correct rate of annual leave and waiting time - Industrial Magistrate reviewed
evidence, authorities, Award and found that Complainant was employed by Defendant usually doing work that may be
described falling within the definition of construction work, however, Complainant was not usually employed in any of the
callings set out in Clause 8 of the Award and was not usually employed in the construction industry - Decision Issued - The
Western Australian Builders' Labourers, Painters & Plasterers Union of Workers -v- Holtmeulen Pty Ltd T/A Fill-Crete WA -
CP 111 of 1997 - Industrial Magistrate - Malone IM – Construction............................................................................................. 4366

Complaint re Breach of Award - Complainant argued that defendant failed to pay him night work allowance, overtime payments and
correct rate of pay for work on a Saturday pursuant to the Award - Defendant denied the allegations and argued that all
payments due to complainant have been made - Further defendant denied that complainant had worked the overtime alleged -
Industrial Magistrate found that given the state of the complainant's evidence, on the balance of probabilities, he has not
discharged the burden of proving his complaint - Dismissed - Mr CA Hodgson -v- Santor Pty Ltd - CP 194 of 1998 - Industrial
Magistrate - Cicchini IM - 03/06/99 – Dairy.................................................................................................................................. 4376

Complaint re further hearing on issues of quantum - By written submission Complainant Union sought that Defendant pay for the
Complainant's costs for the services of a legal practitioner - IM found that the method demonstrated and the calculations
contained in exhibit 4 were appropriate, subject to adjustment for a daily half hour break taken by Complainant and that the
Defendants were liable to pay - IM further found that there was absolutely no basis for the making of an Order for costs as
Complainant for reasons best known to him failed to relist the matter and consequently incurred further and unnecessary costs,
therefore, it was not appropriate for the defendant to pay when it was unnecessarily incurred - Further, that claim for interest
was an after thought and accordingly had no basis for the award of interest claimed - Decision Issued - Transport Workers'
Union of Australia, Industrial Union of Workers, Western Australian Branch -v- Giovanni Basilio Nicoletti and Giuliana
Nicoletti t/a GB & G Nicoletti - CP 88,89 of 1997 - Industrial Magistrate - Cicchini IM - 08/10/97 – Transport.......................... 4401

Application re unfair dismissal and contractual entitlement - Applicant argued that he was unfairly dismissed and sought
compensation for the loss on dismissal, unpaid contractual benefits, 4 weeks' pay in lieu of notice, non -provision of company
vehicle and unpaid overtime - Respondent did not appear at the hearing and has a history of failing to attend upon notices and
proceedings in this Commission - Commission found that applicant was unfairly dismissed, reinstatement was not available
and applicant should receive compensation for loss and a further 3 weeks' pay in lieu of notice while the balance of claims are
dismissed - Ordered Accordingly - Mr PA Bennett -v- Defense Shield Pty Ltd & Others - APPL 1494,1495 of 1999 -
GREGOR C - 13/11/00 - Finance ................................................................................................................................................. 5622

PREFERENCE
Application re Breach of Award - Complainant argued that Defendant breached Clause 24 of the Printing (Newspaper) Award 1979

by failing to allow a Union Official to interview individual members during working hours - Defendant denied the claim -
Industrial Magistrate reviewed clause 24 of the award and found on evidence that on the balance of probabilities the Defendant
knew and intentionally failed to comply with the provisions of clause 24 of the award as alleged in the complaint and thereby
committed a breach of the award - Proven - AUTO, FOOD, METAL, ENGIN UNION -v- Nationwide News Pty Ltd T/A
Sunday Times - CP 208 of 1997 - Industrial Magistrate - Calder IM - 14/08/98 - Newspaper....................................................... 4362

Complaint re discriminatory and injurious acts against persons due to non-membership of employee organisation - Complainant
claimed that the threatening of free and lawful trade of employee was contrary to s.96E of the I.R. Act - Defendant argued that
employee was stopped for safety reasons, that in casual conversation told employee of union's location and denied stating that
employee couldn't come and work on site - Industrial Magistrate found on evidence that safety aspect was never raised and was
constructed by Defendant after event - Industrial Magistrate reviewed authorities and further found that in circumstance or
context the words used had constituted a threat and as intention to threaten existed, breach of s.96 had occurred - Proven - Mr
AG Shuttleton - DOPLR -v- J Wilson - CP 79 of 1995 - Industrial Magistrate - Whitely IM - 27/02/96 - Property Services ........ 4391

Complaint re breach of Section 96E(I)(a) of the Industrial Relations Act - Complainant argued that second Defendant threatened that
discriminatory action may be taken against her as she was not a member of an employee organisation and because of the
apparent company policy, first Defendant was also liable under the Act - Industrial Magistrate found that overall in this case,
no evidence had been called by the defence and there appeared to be no reason on the versions given by the various
prosecution witnesses for Magistrate to question their veracity and therefore their evidence will be accepted in total - IM drew
a conclusion beyond reasonable doubt that there was a policy relating to union membership and the basis for the policy was a
belief in the application of the federal award - Further, IM was satisfied beyond reasonable doubt on evidence that there was a
threat alleged - Proven - Mr AG Shuttleton - DOPLR -v - Leighton Contractors Pty Ltd - CP 71,72 of 1996 - Industrial
Magistrate - Thobaven IM - 20/11/98 ........................................................................................................................................... 4396

2Application for Orders pursuant to Section 72A of the Industrial Relations Act 1979 - Applicant Union sought Orders allowing the
right to represent under the Act the industrial interests of all those persons employed by Inghams Enterprises Pty Ltd at
Osborne Park or such other location subsequently, that the Food Preservers' Union shall not have the right to represent the
employees or its Federal Union body the National Union of Workers at that site - Further Applicant Union sought an exclusive
representation order to give effect to the wishes of the employees and to facilitate efficient and orderly representation of the
employees - Applicant Union argued that the FPU or the NUW had neglected the needs of its members and the employees at
the Inghams site in Osborne Park, that it members and employees’ wished to have the Union represent them as the employees
had a lack of confidence in the FPU, that the Union brought these employees genuine assistance even though legally not
recognised to accept them as members and that over a period of time the it became more active at the work site on the request
of the employees and the elected shop stewards - Both the Food Preservers' Union and the National Union of Workers argued
that the Applicant Union did not have constitutional coverage pursuant to its rules of the process workers or production
employees, that the FPU had regretted the events and circumstances that arose to the lack of confidence of its members and
had previously a long history of a good track record - The employer Inghams Enterprises Pty Ltd had a clear preference for
both the FPU or the NUW workers and it emphasised it had a positive attitude with them where as with the Applicant Union it
had experienced industrial action - Many of the employees through their elected shop stewards had a clear preference for the
Applicant Union which arose because of the fact that the FPU was inept, gave them inadequate service, that the FPU did not
attend to their needs that the bulk of the employees were alienated and had no confidence in the FPU and the NUW - Full
Bench found that the serious ineptitude and the behaviour of the FPU was a major factor in this matter - Further the Applicant
Union did not have constitutional coverage of the process or production workers at Ingham Enterprises - Full Bench concluded
that to grant the employees the majority preference and serve their interests was a cogent enough reason to grant constitutional
coverage to the Applicant Union, the interests of the employees and the majority preference was the single most important
factor in granting the application, that the Applicant Union had provided genuine assistance to the employees and thus granted
the application and ordered exclusive coverage of the production employees at Inghams Enterprises at Baden Street and Powell
Street sites - Ordered Accordingly - AUTO, FOOD, METAL, ENGIN UNION -v- (Not applicable) - FBM 1 of 2000 - Full
Bench - SHARKEY P/KENNER C/WOOD,C - Food Manufacture .............................................................................................. 4610
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PREFERENCE—continued
2Application to adjourn application and to conduct a secret ballot - Food Preservers' Union lodged an application seeking an

adjournment and relisting of the substantive application - Applicant Union filed an application and sought that a secret ballot
be conducted of those employees of Inghams to whom the application related to for the purpose of assisting the Commission to
determine the wishes of those employees as to industrial representation together with some procedural orders - Full Bench
found that there was no power in the Commission to order that a secret ballot be taken directly or through the Registrar, a
secret ballot whether through the Registrar or by the Commission should not be ordered and that the application for
adjournment was dismissed as the FPU had ample time to prepare - Dismissed - AUTO, FOOD, METAL, ENGIN UNION -v-
(Not applicable) - FBM 1 of 2000 - Full Bench - SHARKEY P/KENNER C/WOOD,C - Food Manufacture............................... 4610

PRINCIPLES
Application re variation of the Food Industry (Food Manufacturing or Processing) Award No. A20 of 1990 - Applicant Union sought

to vary the Meal Allowance and the Leading Hand Allowance Clause to increase the allowances in accordance with changes to
the consumer price index pursuant to the Statement of Principles (1999) - Commission was satisfied that the application
complied with the 1999 Statement of Principles - Granted. - The Food Preservers' Union of Western Australia, Union of
Workers -v - Anchor Products Pty Ltd & Others - APPL 461 of 2000 - SMITH, C - 19/07/00 - Food Manufacture ..................... 3285

Application re variation of the Government Railways Locomotive Enginemen's Award 1973 - Applicant union sought to vary the
Kilowatt Allowance, Shift Work Allowance and Hamper Allowance pursuant to the Statement of Principles in the 2000 State
Wage Case Decision - Commission was advised by the Representatives of both parties that the parties sought to amend the
Award in accordance with the rates set out in an agreed schedule and that variation should have effect from the beginning of
the first pay period after 3 August 2000 - Commission considered the matters set out in the application, the Respondent's
answer and counter proposal and the agreed schedule of amendments and was satisfied that the application complied with the
1997, 1998, 1999 and 2000 Statement of Principles - Granted - The Australian Rail, Tram and Bus Industry Union of
Employees, West Australian Branch -v- Western Australian Government Railways Commission - APPL 1199 of 2000 -
SMITH, C - 25/08/00 – Railway.................................................................................................................................................... 4348

Conference referred re terms and conditions of employment, redundancy payments and superannuation schemes - Applicant Unions
sought an Order to improve certain conditions of employment for "letter of offer employees" - Applicant Unions argued that
they have attempted to negotiate an enterprise bargaining agreement for those employees but respondents had rejected outright
their claim, that the employees should be granted a wage increase pursuant to Principle 10, that the profitability of respondents
had significantly improved so as to justify its 10% wage claim and that those employees should be paid out their frozen
accumulated sick leave as their employment with RGC Minerals Sands Limited has been effectively terminated and transferred
to the respondents - Respondents argued that the employees employment had not been terminated, that no employee's service
was terminated as a consequence of the merger as the respondents regarded their services as being continuous and that the
employees specifically agreed when they accepted the offer in 1993 that their sick leave entitlements would be frozen as they
moved from award coverage to becoming, effectively, staff employees pursuant to the letters of offer - Commission In Court
Session found on evidence that the Union's claim for wage increase was made out, that the increases in productivity and
profitability provided an appropriate basis for a wage increase of 9% on the base rate and roster allowance for these employees,
that the operative date of the increase should be 21 September 1999 and if since that date any employees were made redundant,
the Commission's Order will embrace those employees - CICS further found that it had not on any occasion formally endorsed
the principle of employee's sick leave entitlements being paid out on termination, nor were they persuaded that the
circumstances of this case warrant such an order - Order Issued - CONSTRUCTION, MINING, ENERGY & Others -v- RGC
Mineral Sands Ltd & Other - CR 270,300 of 1999 - Commission in Court Session - GREGOR C/BEECH C/SMITH, C -
18/08/00 - Other Mining................................................................................................................................................................ 4508

PROCEDURAL MATTERS
1Appeal against Decision of Full Bench (79WAIG1874) re costs - Respondent sought costs that were unnecessarily incurred for the

attendance of counsel to a hearing that was adjourned because Appellant failed to serve notices - Industrial Appeal Court was
satisfied that the Court exercise its discretion in favour of the Respondent and the time for making the Application be extended
and certificate be granted and costs be taxed on the Supreme Court Scale by a taxing officer of the Court - Granted - City of
Mandurah -v- Mr W Hull - IAC 5 of 1999 - Industrial Appeal Court - Kennedy J./Rowland J./Anderson J. - 16/11/00 - Local
Government  ................................................................................................................................................................................. 5344

PUBLIC INTEREST
2Appeal against Decision of Commission (79 WAIG 2030 & 80 WAIG 1622,2707) re Unfair Dismissal - Appellant argued

Commission had no jurisdiction to issue an Order reinstating Respondent as he was employed pursuant to a federal award and
secondly that the Commissioner erred in making Orders providing for the payment of a sum of money equal to the wages the
Respondent would have earned since dismissal when there was no power in the I.R. Act to do so - Appellant argued Act
provided for compensation to be issued in lieu of reinstatement not compensation with reinstatement - Appellant further argued
that to interpret s23A of the Act to allow an order for payment of wages from time of dismissal with reinstatement would
effectively undermine s23A(4) of the Act limiting the magnitude of compensation the Commission can award as it has done in
this case - Full Bench reviewed authorities and acts and referring to the Full Bench in the Hull v City of
Mandurah(79WAIG1874) found that the Commission had jurisdiction to hear and determine this matter - Further Full Bench
found Commission had jurisdiction to order reinstatement with incidental or ancillary orders that Commission thinks necessary
to give effect to the Order reinstating the Respondent (see s23A(1)(c)) and further that when Parliament legislated to limit the
amount of compensation they did not legislate to limit Commissions power to order payment for lost wages when ordering
reinstatement or re-employment - Dismissed - City of Geraldton -v- Mr DJ Cooling - FBA 19 of 2000 - Full Bench -
SHARKEY P/COLEMAN CC/FIELDING C - 06/07/00 - Other Transport .................................................................................. 3171

Conference referred re dismissal of Police Officers - Applicant Union argued a number of issues relating to the possible dismissal of
several of it's members breaching natural justice and legislation to whom the Commissioner of Police is bound - Respondent
opposed claims in all respects - Commission looked at the issue of jurisdiction and after reviewing authorities and acts
concluded it can deal with matters which were not excluded by the operation of s23 of the act and made a declaration that the
Commissioner of Police was obliged to observe the agreements entered into, that is, applying the terms and conditions of all
awards, agreements, orders and the Police Act and its Regulations - that Police officers subject to disciplinary proceedings are
entitled to have those proceedings dealt with under s.23 and s.33E of the Police Act affording the provision of natural justice -
Ordered Accordingly - Western Australian Police Union of Workers -v- The Hon. Minister for Police & Other – CR 41 of
2000 & CR 81 of 2000 - GREGOR C - 05/07/00 - Community Services ...................................................................................... 3334

Complaint re Breach of Workplace Agreement Act 1993 - The issue was whether tape recordings of conversation listed in paragraph
7 of the Statement of Agreed Facts may be admitted in evidence at the hearing of the complaints - Defendants opposed their
admission on the ground that the recordings were obtained for the purpose of entrapment so that prosecutions could be brought
under the relevant legislation - Complainant argued that each of the alleged breaches was a serious matter and that they were
difficult matters to prove, given that normally such discussions involve only the employee and employer, with no independent
witness - Further, that this was not a case of entrapment in the sense that no assistance or encouragement to act in the alleged
manner was apparent - Industrial Magistrate reviewed Act, authorities and found that even if it was accepted that Complainant
resorted to trickery or secrecy, the statements recorded on tape were admissible because they were voluntary statements and
the balance of public interest in matters of this kind was in favour of allowing the tape to be used in evidence - IM concluded
that the tapes of conversations may be admitted in evidence in the proceedings, provided the normal requirements were
complied with, or consented to - Decision Issued - Mr ME Game -v- Air Attention W.A. Pty Ltd - CP 193 of 1995 - Industrial
Magistrate - Brown I.G. IM - 08/02/96.......................................................................................................................................... 4373
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Application re unfair dismissal - Applicant contended that he was harshly, oppressively and unfairly dismissed by Respondent and
sought an order pursuant to s23A of the Act for compensation - Further, Respondent had effectively procured his resignation in
circumstances such that it was not a result of the exercise of his own free will - Respondent contented that having regard to all
of the material circumstances, Applicant tendered his resignation after having made a considered decision over an extended
period of time, that it relied solely upon the question of the absence of a dismissal and thus jurisdiction, and elected to put no
submissions to the Commission on the merits or otherwise of the Applicant's claim - Commission reviewed authorities and was
not persuaded on balance that as a matter of law, Applicant was dismissed by the Respondent to confer jurisdiction on the
Commission - Dismissed respondent to confer jurisdiction on the Commission - Dismissed - Mr B Raven -v- Roman Catholic
Bishop of Bunbury - APPL 82 of 1999 - KENNER C - 16/08/00 – Education .............................................................................. 4462

Application re determination of employee status - Applicant Union sought assistance of the Commission to determine whether or not
applicant member was an "employee" for purposes of the Act - Commission raised the issue as to whether it had jurisdiction
under s.44 of the Act to hear and determine the question whether applicant member was an "employee" within the meaning of
s.7 of the Act - Commission found that the nature of the relief sought was declaratory, that declaratory relief required it to
exercise judicial power as distinct from arbitral power - Commission reviewed authorities and found that a judicial function
arose when the resolution sought is ascertainment of legal rights and obligations as opposed to the creation of new rights and
obligations, that the making of a bare declaration that applicant's member was an employee of the respondent if made, without
being part of any step taken to create rights or to regulate the future of the parties, was beyond its jurisdiction when it acts
under s44 of the Act - Further, if it was wrong in relation to the jurisdictional issue, it was of the view that it was not in the
public interest to hear and determine the dispute as the issue sought to be litigated appeared to be a means of obtaining legal
advice in relation to a potential application in the Industrial Magistrates Court for enforcement of the Award - Commission
concluded on a number of reasons that it was not in the public interest to hear and determine the issue in dispute - Ordered
Accordingly - AUTO, FOOD, METAL, ENGIN UNION -v- Hine Motors Pty Ltd - C 104 of 2000 - SMITH, C - 08/08/00 –
Motor............................................................................................................................................................................................. 4491

PROCEDURAL MATTERS
4Application for an order pursuant to s.66 of the I.R. Act - Applicant sought orders relating to the observance or non -observance, or

the manner of their observance of the rules of the respondent organisation and argued that initially respondent's Administrative
Committee had approved and supported his nomination for the seat representing the Mining and Pastoral Region, but at a later
meeting made a decision without consulting him not to support his nomination for another term - Applicant also argued that
there was a breach of the rules of procedural fairness and that he was shocked at the manner in which the respondent had
terminated his Parliamentary career - Respondent opposed the application and argued that the applicant had failed to gain ALP
pre-selection for any seat in the Mining and Pastoral Region - President found that there was no non -compliance with the
rules, that the election process went through a committee and the matter was put to the vote and decided against the applicant
19 to 10 - President further found that there was no breach of any rule of the respondent, express or implied - Dismissed - Mr
TR Helm -v- AUTO, FOOD, METAL, ENGIN UNION - PRES 8 of 2000 - President - SHARKEY P - 26/06/00 – Unions ....... 2850

Application re unfair dismissal seeking reinstatement and contractual entitlements - Applicant argued he was summoned to a meeting
of the Directors of the Respondent, where it was put to him that there were concerns about some issues and three allegations
were raised - Applicant further argued, that he requested more time to consider the allegations, this was refused and on advice
from his solicitor he requested that allegations be put in writing and extension of time be given but the extension also was
refused - Respondent argued Applicant misled or made representations without reasonable basis, that it relied on those
representations in deciding to employ Applicant and that constituted serious misconduct pursuant to Applicant's term of
employment, therefore summary dismissal was warranted - Commission found on a number of reasons that Applicant was
unfairly dismissed by summary termination of contract of employment and ordered that Applicant be reinstated with all
benefits payable under the contract - Commission's view concerning the shares and options was the order will provide for
liberty to apply and the proceedings divided pursuant to the powers vested under Section 27(s) of the Act, to enable the file to
remain alive to deal with any application regarding the liberty - Ordered and Declared Accordingly - Mr DS Saab -v- Hot
Copper Australia Ltd - APPL 774 of 1999 - GREGOR C - 15/06/00 ............................................................................................ 3099

2Appeal against Decision of Commission (78 WAIG 4478) re application for reinstatement on grounds of unfair dismissal -
Respondent made oral application to dismiss the appeal for "want of prosecution" as the Appellant did not pursue the appeal to
be listed until questioned by Commission staff and a substantial period of time had elapsed since appeal was filed and served -
Commission rejected the request and proceeded to hear the appeal - Appellant argued Commission erred in law and failed to
properly exercise discretion - Full Bench found the Commission had erred in the exercise of its discretion and found that
Appellants member to have been unfairly dismissed - Appeal Upheld - The Australian Workers' Union, West Australian
Branch, Industrial Union of Workers -v- Barminco Pty Ltd - Plutonic Project - APPL 2037 of 1998 - Full Bench - SHARKEY
P/COLEMAN CC/WOOD,C - 22/05/00 - Other Mining ............................................................................................................... 3162

Complaint re Breach of the Building Trades (Construction) Award by failing to pay travel allowance, the correct rate for working on a
rostered day off, crib time, overtime for working without a lunch break, crib time for weekend work, meal allowance,
proportionate annual leave on termination, the correct rate of annual leave and waiting time - Industrial Magistrate reviewed
evidence, authorities, Award and found that Complainant was employed by Defendant usually doing work that may be
described falling within the definition of construction work, however, Complainant was not usually employed in any of the
callings set out in Clause 8 of the Award and was not usually employed in the construction industry - Decision Issued - The
Western Australian Builders' Labourers, Painters & Plasterers Union of Workers -v- Holtmeulen Pty Ltd T/A Fill-Crete WA -
CP 111 of 1997 - Industrial Magistrate - Malone IM – Construction............................................................................................. 4366

Complaint re Breach of Workplace Agreement Act 1993 - The issue was whether tape recordings of conversation listed in paragraph
7 of the Statement of Agreed Facts may be admitted in evidence at the hearing of the complaints - Defendants opposed their
admission on the ground that the recordings were obtained for the purpose of entrapment so that prosecutions could be brought
under the relevant legislation - Complainant argued that each of the alleged breaches was a serious matter and that they were
difficult matters to prove, given that normally such discussions involve only the employee and employer, with no independent
witness - Further, that this was not a case of entrapment in the sense that no assistance or encouragement to act in the alleged
manner was apparent - Industrial Magistrate reviewed Act, authorities and found that even if it was accepted that Complainant
resorted to trickery or secrecy, the statements recorded on tape were admissible because they were voluntary statements and
the balance of public interest in matters of this kind was in favour of allowing the tape to be used in evidence - IM concluded
that the tapes of conversations may be admitted in evidence in the proceedings, provided the normal requirements were
complied with, or consented to - Decision Issued - Mr ME Game -v- Air Attention W.A. Pty Ltd - CP 193 of 1995 - Industrial
Magistrate - Brown I.G. IM - 08/02/96.......................................................................................................................................... 4373

Complaint re breach of Section 96E(I)(a) of the Industrial Relations Act - Complainant argued that second Defendant threatened that
discriminatory action may be taken against her as she was not a member of an employee organisation and because of the
apparent company policy, first Defendant was also liable under the Act - Industrial Magistrate found that overall in this case,
no evidence had been called by the defence and there appeared to be no reason on the versions given by the various
prosecution witnesses for Magistrate to question their veracity and therefore their evidence will be accepted in total - IM drew
a conclusion beyond reasonable doubt that there was a policy relating to union membership and the basis for the policy was a
belief in the application of the federal award - Further, IM was satisfied beyond reasonable doubt on evidence that there was a
threat alleged - Proven - Mr AG Shuttleton - DOPLR -v - Leighton Contractors Pty Ltd - CP 71,72 of 1996 - Industrial
Magistrate - Thobaven IM - 20/11/98 ........................................................................................................................................... 4396
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PROCEDURAL MATTERS—continued
Conference referred re unfair dismissal - Applicant union argued that Respondent, after gaining and before commencement of the

contract to clean the school, refused employment to its members who were working at the School - Applicant union sought a
Declaration that its members were unreasonably refused employment and ordered that employment be provided to them at the
School under the same terms and conditions - Further, orders are also sought that the intervening period and the date of the
order constituted continuous service for the purposes of any entitlement and an amount equivalent to lost wages be paid -
Respondent denied that there was any unfairness in its dealings with the cleaners whose contracts of service were terminated
and argued that no Declarations or Orders of the nature sought should be issued and that the claim be dismissed - Commission
found on evidence that there were no legal requirement to offer the ex employees of Arrix contract of employment, that the
employment practices of the Respondent had been designed to meet the requirements of its business and that there had been no
blatant discrimination against employees of Arrix as it was obvious from the fact that two were employed - Dismissed -
LIQUOR, HOSPITALITY & MISC -v- Paula Squibb Cleandustrial Services - CR 191 of 1999 - GREGOR C - 03/05/99 –
School............................................................................................................................................................................................ 4417

Conference referred re contravention of a registered Industrial Agreement and work practice - Applicant Unions argued that for the
purpose of Clause 13 of the Agreement, the work proposed to be done by a contractor would be routine work usually done by
the company's employees, that the process would be identical with normal salt harvesting operation except that the digging
operation was to be performed by an excavator instead of a harvester and that the end result would be the same - Further, that
the fabrication of stub axles for the harvester machine was also work that would normally be done by the company's
maintenance employees, therefore should not have been manufactured off-site - Counsel for Respondent argued that the work
in question should be seen as, for the purposes of Clause 13 of the Agreement, either major project work or alternatively, not
routine work because the work involved did not form part of an employee's usual duties, nor involve the use of equipment
normally used in salt harvesting operation, that the contract in relation to the stub axles was not a contract for the performance
of work but was for the purchase of goods and furthermore, that if it was a contract for the performance of work, then it was
not work which would have otherwise been performed by the company's maintenance employees and that it was usual practice
for the company to purchase various equipment components, rather than for maintenance employees to manufacture them -
Commission reviewed Clauses 12 and 13 of the Agreement, Clause 4(16) of the Award and applied relevant authorities and
found amongst a number of reasons that the work was not "project work", far less so "major" project work, that the ordinary
meaning of "major" was work that was "unusually important or serious or significant" therefore, by definition the work was not
major project - Commission further found that as the dispute relating to the stub axles had come to an end, it was not strictly
necessary for it to determine the issue - Order Issued - Cargill Salt, a Department of Cargill Australia Ltd -v- AUTO, FOOD,
METAL, ENGIN UNION - CR 145,173 of 2000 - KENNER C - 25/08/00 - Other Mining.......................................................... 4496

2Appeal against Decision of Industrial Magistrate (unreported) re dismissed application for Breach of Award - Appellant argued
amongst a number of grounds that the Learned Industrial Magistrate erred in law and/or in the exercise of his discretion in
finding that the Complainant had not proven that its member had worked the time alleged - Appellant sought Orders that
appeal be upheld and the Decision of Industrial Magistrate be quashed; that the Full Bench find that the times worked as
alleged in the exhibits be found on balance of probabilities and the matter be referred back to the Industrial Magistrate for
further hearing and determination according to law and the findings and orders of the Full Bench - Full Bench reviewed
authorities and found on evidence that as there was no sufficient credible evidence tendered for the Appellant to make out its
complaint on the balance of probabilities, it was satisfied that the submissions have not established that His Worship misused
his advantage in seeing the witnesses, which advantage was reinforced by the ability to scrutinise documentary evidence, in
particular exhibit E, therefore, it was open to the Learned Industrial Magistrate to find that the onus of proof upon the TWU
had not been discharged - Full Bench further found that it was not necessary to consider Mr Moon's submissions as to s78 of
the Evidence Act 1906 as it was satisfied for the reasons set out in its Decision that no grounds of appeal was made out -
Dismissed - Transport Workers' Union of Australia, Industrial Union of Workers, Western Australian Branch -v- Holm Pty Ltd
- FBA 25 of 2000 - Full Bench - SHARKEY P/COLEMAN CC/FIELDING C - 29/09/00........................................................... 4600

4Application re breach of Union rule pursuant to s.66 of the Industrial Relations Act - Applicants argued that Respondent
Organisation failed to observe its rules by amending the Award without proper consultation with union members and sought
Orders that the Union abide by the rules in all award modifications and to negotiate with Ministry of Justice the return of the
4.8% reduction in ordinary earnings - Respondent opposed the application, denied the allegation of breach and argued that it
consulted with its members - Further, Respondent submitted that in the Order dated 27/6/2000 under the rules, there was no
requirement for it to conduct a general meeting or a secret ballot of members before it consented to the variation of the award -
President after reviewing authorities and Rule 11, concluded that the Commission, constituted by the President, had
jurisdiction and power to make the order sought, that by failing to comply with Rule 11, there was a breach of the Rules and
that such a breach could be remedied if the matter was a live issue in the ballot to approve the EBA being negotiated - Further,
President found that it would be premature to make any order and would not serve the interests of the Respondent or its
members - Dismissed - Mr UW Thiel & Other -v- Western Australian Prison Officers' Union of Workers - PRES 13 of 2000 -
President - SHARKEY P - 26/09/00.............................................................................................................................................. 4646

Conference referred re dispute over certain staff to perform boiler blow down duties in the public hospital maintenance sector -
Applicant argued amongst a number of reasons that the issue the subject of the present dispute was not one that fell within the
terms of Appendix B of the Award - Respondent Unions sought a declaration and consequential Orders to the effect that boiler
blown down work be undertaken by plant operators and/any person employed under a classification of the award, that the two
employees concerned be paid a sum equal to that they should have been paid under their respective contracts of employment,
as if they had been allocated overtime pursuant to the Agreement and that the issue of boiler blow down work constitutes
multi-skilling for the purposes of the award and should be dealt with pursuant to clause 2 of Appendix B of the Award -
Respondent Unions argued amongst a number of reasons that the present dispute was not a small and local issue, but rather had
clear implications right across the public hospital sector - Commission reviewed authorities, relevant provisions of the Award
and found that the subject of the present dispute does have implication across the public hospital sector and was not one that
was isolated purely to the operations of OPH, that Appendix B of the Award when read as a whole, were intended by the
parties to be an appropriate and structured vehicle to coherently pursue matters in relation to multi-skilling, in a non-
adversarial environment and through the process of co-operation and consultation - Commission further found that the issue of
performance of boiler blow down work should be referred to the working party in accordance with the award to enable it, and
other relevant matters concerning multi-skilling between the respective engineering and building services groups, to be
properly considered - Further, that it was only fair and equitable for the two employees concerned to receive some
compensation for the loss of a benefit through no fault of their own - Ordered Accordingly - Metropolitan Health Services
Board -v- AUTO, FOOD, METAL, ENGIN UNION & Others - CR 63 of 2000 - KENNER C - 18/09/00 – Hospital ................. 4863

REDUNDANCY/RETRENCHMENT
Application re unfair dismissal - Applicant argued his dismissal by reason of redundancy was unfair because he was replaced the very

next day by a new State Manager - Respondent argued Applicant's position was redundant due to a decision by the company to
redefine its scope and range of core business activity and the imminent closure of one of the company's two factories -
Commission found on a number of reasons that Respondent had exercised its right to dismiss so harshly as to amount to an
abuse of that right, that re-instatement was impracticable and ordered payment of five week's pay by way of redundancy
payment and a further $2,000.00 as compensation for the manner of dismissal - Ordered and Declared Accordingly - Mr MG
King -v- Ludowici Mineral Processing Equipment Pty Ltd ACN 010 340 566 – APPL 1757 of 1999 - BEECH C - 26/06/00 ..... 3072
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Application re unfair dismissal - Applicant argued he was made redundant and believed that he was made to retire due to his age -
Applicant further argued that if Respondent had a genuine reason for making him redundant then his redundancy payment of
20 weeks' pay was quite inadequate given his 34 years of service with the company - Respondent argued that its redundancy
policy has been incorporated into the contract of service between it and the Applicant, that its policy position adopted in 1997
had followed structural change in the company and a need to review its overheads - Respondent argued that in basing its policy
on the NSW legislation, it has acted rationally and fairly and that the payment made to Applicant should only be held to be
inadequate if it can be assessed as "totally" inadequate - Commission found that the redundancy payment made to Applicant
was not adequate and his dismissal was unfair, that reinstatement was impracticable and ordered Respondent to pay Applicant
a further 10 weeks' wages by way of redundancy payment - Granted - Mr D Mazzone -v- Transfield Fabrication Kwinana -
APPL 1126 of 1999 - BEECH C - 26/06/00 - Manufacturing Industry.......................................................................................... 3080

Applications re unfair dismissal and contractual entitlements - Applicants argued that dismissals were harsh, oppressive and unfair as
their terminations were not accompanied by a reasonable redundancy payment, that the nature of the manner of dismissals was
unconscionable and sought orders for compensation and payment for denied contractual benefits - Respondent argued that the
Generation Division was restructured, the new structure did not contain positions held by Applicants, that both Applicants
were involved in developing the new structure and both were aware that their positions would not exist within the new
structure - Respondent further argued that both Applicants were invited to apply for positions in the new structure, that Mr
McLoughlin submitted an expression of interest to all positions but was unsuccessful and Mr Blackwell made no application
for any positions - Commission found on evidence that in each case the Applicants suffered injury within the meaning of
s.23A(i)(ba) of the Act and awarded compensation as well as 3 weeks salary being unpaid contractual entitlements - Ordered
Accordingly - Mr DJ Blackwell -v- Electricity Corporation t/a Western Power - APPL 811,828 of 1999 - SMITH, C - 30/06/00
– Power ......................................................................................................................................................................................... 3084

Complaint re Breach of Award - Complainant argued that Defendant company failed to pay its member, a redundancy entitlement
under clause 38(2) of the Electrical Contracting Industry Award - Defendant denied the allegation on the basis that
Complainant member was an independent contractor and not an employee and therefore he was not entitled to such a payment
- Industrial Magistrate reviewed authorities and found on evidence that Complainant member was not an employee of the
Defendant company during the period in question, that he was an independent contractor and therefore not entitled to the
redundancy payment claimed - Dismissed - COMM, ELECTRIC, ELECT, ENERGY -v- Kenray Enterprises Pty Ltd t/a TCT
Electrical - CP 89 of 1996 - Industrial Magistrate - Lawrence IM - 14/02/97 – Electrical ............................................................. 4370

Complaint re enforcement of the WA Government Employees Redeployment, Retraining and Redundancy General Order No. 1239 of
1988 - Complainant argued that Defendant failed to pay him payments due to him pursuant to clause 6(2) & (3) of the said
Order - Further, Complainant sought payment of interest at the rate of 8% per annum on any sum the Court ordered Defendant
to pay - Industrial Magistrate reviewed the General Order and submissions of the parties and found amongst a number of
reasons that an employer should not be able to deny any employee his election under Clause 4(2)(b) of the General Order by
never declaring when the 3 month period begins to run - IM further found that Complainant was entitled to interest at the rate
of 8% on the total of the 2 amounts being the redundancy and pro-rate long service leave payment that Defendant agreed to
pay from the date of his leaving the Department until the date the matter was heard - Decision Issued - Mr PD Watson -v-
Public Service Commission - CP 225 of 1995 - Industrial Magistrate - Government .................................................................... 4406

Application re unfair dismissal - Applicant argued that dismissal was harsh, oppressive and unfair and sought compensation for
denied contractual benefits being annual leave and leave loading and a separate claim for loss of injury on dismissal, two
weeks redundancy pay and two weeks pay in lieu of notice - Respondent argued amongst a number of reasons that the shop
was closed due to not being financially viable - Commission found that on the basis of the lack of any warning concerning the
closure of the shop, dismissal was unfair and as the shop and business had closed reinstatement was not practicable -
Commission further found that under applicant's contract, she was owed holiday pay inclusive of leave loading, annual leave
payments and a redundancy payment, but an award for injury in these circumstances was not warranted - Ordered Accordingly
- Ms SA Andreou -v- Woodvale Skin & Body Centre trading under Roughan Consultancy P/L - APPL 82 of 2000 - WOOD,C
- 04/08/00 - Personal Services ....................................................................................................................................................... 4410

Conference referred re terms and conditions of employment, redundancy payments and superannuation schemes - Applicant Unions
sought an Order to improve certain conditions of employment for "letter of offer employees" - Applicant Unions argued that
they have attempted to negotiate an enterprise bargaining agreement for those employees but respondents had rejected outright
their claim, that the employees should be granted a wage increase pursuant to Principle 10, that the profitability of respondents
had significantly improved so as to justify its 10% wage claim and that those employees should be paid out their frozen
accumulated sick leave as their employment with RGC Minerals Sands Limited has been effectively terminated and transferred
to the respondents - Respondents argued that the employees employment had not been terminated, that no employee's service
was terminated as a consequence of the merger as the respondents regarded their services as being continuous and that the
employees specifically agreed when they accepted the offer in 1993 that their sick leave entitlements would be frozen as they
moved from award coverage to becoming, effectively, staff employees pursuant to the letters of offer - Commission In Court
Session found on evidence that the Union's claim for wage increase was made out, that the increases in productivity and
profitability provided an appropriate basis for a wage increase of 9% on the base rate and roster allowance for these employees,
that the operative date of the increase should be 21 September 1999 and if since that date any employees were made redundant,
the Commission's Order will embrace those employees - CICS further found that it had not on any occasion formally endorsed
the principle of employee's sick leave entitlements being paid out on termination, nor were they persuaded that the
circumstances of this case warrant such an order - Order Issued - CONSTRUCTION, MINING, ENERGY & Others -v- RGC
Mineral Sands Ltd & Other - CR 270,300 of 1999 - Commission in Court Session - GREGOR C/BEECH C/SMITH, C -
18/08/00 - Other Mining................................................................................................................................................................ 4508

Application re unfair dismissal and contractual entitlements - Applicant argued that his dismissal was unfair, payment of monies paid
to him on termination was inadequate, that he was not given any proper notice of termination and was not paid any redundancy
pay - Respondent had not responded at all to this application, failed to attend a meeting organised by an officer of the
Commission and when the matter came on for hearing failed to make an appearance, therefore Commission proceeded to hear
and determine the matter in his absence - Commission found that dismissal was unfair, that applicant was not given notice of
the termination, that reinstatement was impracticable by reason of the respondent no longer being in business, and assessed a
fair redundancy payment to be 16 weeks' pay by way of compensation for the loss - Granted - Mr K Bouhlas -v- A.K.Bros Pty
Ltd ACN 008900025 Trading as Regina Footwear - APPL 1010 of 2000 - BEECH C - 06/11/00 - Footware   ............................ 5624

REINSTATEMENT
2Appeal against Decision of Commission (80WAIG629) re dismissed application for unfair dismissal and contractual entitlements -

Appellant argued amongst a number of reasons that the Learned Senior Commissioner erred in Law in holding that the limit of
the statutory authority of the Commission was not determined by principles of private international law but by the principles of
statutory interpretation and that the Commission's jurisdiction was confined to industry within W.A. or at least to industry with
a real and substantial connection with the state - Respondent argued that Commission lacked jurisdiction to entertain the
application as the work performed by Appellant was performed in South Africa, as was the event giving rise to the termination
of employment and as was the termination itself - Respondent further argued the relevant provisions of the Act should be
limited in their operation to employment within this State - Full Bench found the Commission was a creature of statute, its
jurisdiction, power and authority was derived from statute, that the limits of its authority and jurisdiction are derived from the
statute of its interpretation and construction and the Act contained a specific limitation of territorial outside Australia -
Dismissed - Mr C Harris -v- Brandrill Limited - FBA 10 of 2000 - Full Bench - SHARKEY P/COLEMAN CC/KENNER C -
09/06/00 – Mining ......................................................................................................................................................................... 2456
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REINSTATEMENT—continued
Application re unfair dismissal seeking reinstatement and contractual entitlements - Applicant argued he was summoned to a meeting

of the Directors of the Respondent, where it was put to him that there were concerns about some issues and three allegations
were raised - Applicant further argued, that he requested more time to consider the allegations, this was refused and on advice
from his solicitor he requested that allegations be put in writing and extension of time be given but the extension also was
refused - Respondent argued Applicant misled or made representations without reasonable basis, that it relied on those
representations in deciding to employ Applicant and that constituted serious misconduct pursuant to Applicant's term of
employment, therefore summary dismissal was warranted - Commission found on a number of reasons that Applicant was
unfairly dismissed by summary termination of contract of employment and ordered that Applicant be reinstated with all
benefits payable under the contract - Commission's view concerning the shares and options was the order will provide for
liberty to apply and the proceedings divided pursuant to the powers vested under Section 27(s) of the Act, to enable the file to
remain alive to deal with any application regarding the liberty - Ordered and Declared Accordingly - Mr DS Saab -v- Hot
Copper Australia Ltd - APPL 774 of 1999 - GREGOR C - 15/06/00 ............................................................................................ 3099

Conference referred re unfair dismissal and contractual entitlements - Applicant's union argued that its member was unfairly
dismissed and sought order for payment of contractual entitlements, appropriate payment of notice, reinstatement or re-
employment to her position or a comparable position or compensation equivalent to six months remuneration - Respondent
argued Commission lacked jurisdiction to hear and determine the matter as there was no dismissal and further, lacked
jurisdiction to act judicially to enforce a payment of alleged contractual benefits pursuant to s44 of the I.R. Act, 1979 -
Respondent further argued that Applicant's work performance was unsatisfactory and that she failed to meet the company's key
targets - Commission found on evidence that Respondent was entitled to consider that the performance it had required from
Applicant would not be achieved and call the employment relationship to a close, therefore, Applicant's termination was not
unfair - Commission found that payment of commissions and the one month notice period for resignation had not been made
out, however, it accepted Applicant's evidence about telephone, motor vehicle expenses, sick leave entitlements and ordered
Respondent to pay Applicant the sum of $489.40 in outstanding contractual entitlements - Ordered Accordingly - AUST
MUNICIPAL, CLERICAL & SER -v- MSA Management Services Pty Ltd - CR 333 of 1999 - WOOD,C - 16/06/00 - Personal
and Other Services......................................................................................................................................................................... 3115

Conference referred re unfair dismissal - Applicant's Union argued its member was harshly, oppressively and unfairly dismissed and
sought an Order for reinstatement without loss of entitlements - Respondent denied the claim and opposed the order -
Preliminary Point re jurisdiction - Respondent argued that by reason of Part IA of the Workplace Agreement Act 1993,
Commission lacked jurisdiction to entertain the claim as applicant was party to a workplace agreement - Commission reviewed
Workplace Agreement Act, authorities and found on evidence that as at the date of applicant's dismissal, he was by reason of
the operation of the WPA, employed under a contract of employment with IRL and a party to a Workplace Agreement in force
between himself and IRL, thus depriving the Commission of jurisdiction to entertain his claim - Dismissed - The Australian
Workers' Union, West Australian Branch, Industrial Union of Workers -v- Iluka Resources Ltd - CR 240 of 1999 - KENNER
C - 27/06/00 – Mining ................................................................................................................................................................... 3118

Conference referred re unfair dismissal - Applicant's union argued that its member Mr Mouat was unfairly dismissed and sought an
order for reinstatement without loss of entitlements or benefits - Respondent denied Applicant's claim and opposed any order
being issued - Commission found on evidence that Applicant was never put on notice that his employment was in jeopardy,
that the Respondent's actions on occasions were not warranted, the manner in which steps were undertaken in relation to many
of them was tainted with unfairness and in all circumstances Applicant's dismissal was harsh and unfair - Commission found
that reinstatement was impracticable and ordered compensation - Ordered and Declared Accordingly - AUTO, FOOD,
METAL, ENGIN UNION -v- Cooks Construction - CR 179 of 1999 - KENNER C - 22/06/00 – Construction ........................... 3120

2Appeal against Decision of Commission (78 WAIG 4478) re application for reinstatement on grounds of unfair dismissal -
Respondent made oral application to dismiss the appeal for "want of prosecution" as the Appellant did not pursue the appeal to
be listed until questioned by Commission staff and a substantial period of time had elapsed since appeal was filed and served -
Commission rejected the request and proceeded to hear the appeal - Appellant argued Commission erred in law and failed to
properly exercise discretion - Full Bench found the Commission had erred in the exercise of its discretion and found that
Appellants member to have been unfairly dismissed - Appeal Upheld - The Australian Workers' Union, West Australian
Branch, Industrial Union of Workers -v- Barminco Pty Ltd - Plutonic Project - APPL 2037 of 1998 - Full Bench - SHARKEY
P/COLEMAN CC/WOOD,C - 22/05/00 - Other Mining ............................................................................................................... 3162

2Appeal against Decision of Commission (79 WAIG 2030 & 80 WAIG 1622,2707) re Unfair Dismissal - Appellant argued
Commission had no jurisdiction to issue an Order reinstating Respondent as he was employed pursuant to a federal award and
secondly that the Commissioner erred in making Orders providing for the payment of a sum of money equal to the wages the
Respondent would have earned since dismissal when there was no power in the I.R. Act to do so - Appellant argued Act
provided for compensation to be issued in lieu of reinstatement not compensation with reinstatement - Appellant further argued
that to interpret s23A of the Act to allow an order for payment of wages from time of dismissal with reinstatement would
effectively undermine s23A(4) of the Act limiting the magnitude of compensation the Commission can award as it has done in
this case - Full Bench reviewed authorities and acts and referring to the Full Bench in the Hull v City of
Mandurah(79WAIG1874) found that the Commission had jurisdiction to hear and determine this matter - Further Full Bench
found Commission had jurisdiction to order reinstatement with incidental or ancillary orders that Commission thinks necessary
to give effect to the Order reinstating the Respondent (see s23A(1)(c)) and further that when Parliament legislated to limit the
amount of compensation they did not legislate to limit Commissions power to order payment for lost wages when ordering
reinstatement or re-employment - Dismissed - City of Geraldton -v- Mr DJ Cooling - FBA 19 of 2000 - Full Bench -
SHARKEY P/COLEMAN CC/FIELDING C - 06/07/00 - Other Transport .................................................................................. 3171

Application re unfair dismissal and contractual entitlements - Applicant argued he was summarily dismissed unjustifiably from his
employment and sought reinstatement and a benefit denied under his contract of employment - Respondent challenged the
jurisdiction of the Commission to entertain the application and argued that neither aspect of the application concerned an
industrial matter within the scope of the I.R. Act, 1979 because the employment was exclusively performed overseas and not in
Western Australia - Respondent further argued Applicant was not dismissed but the work for which he was employed had
come to an end and there was no other work to offer - Commission reviewed authorities and found on evidence that the matters
were not industrial matters within the scope of the I.R. Act, therefore it lacked jurisdiction to entertain the application -
Dismissed - Mr A Fitzgerald -v- Oil Drilling & Exploration (International) Pty Ltd ACN 007 973 917 - APPL 1925 of 1999 -
FIELDING C - 18/07/00 – Drilling ............................................................................................................................................... 3302

Conference referred re reinstatement of Assistant Principal - Applicant Union argued that its member was informed that due to a
restructure of the College the position of Assistant Principal would no longer exist and was offered another position -
Applicant Union sought declarations that the restructure by the Respondent insofar as it relates to its member was null an void,
that its member continued to hold the position of Assistant Principal, or in the alternative an Order that its member be
reinstated to the position together with compensation for the loss and/or injury or be paid compensation for the loss and/or
injury suffered by reason of the Respondent's conduct and/or the conduct of the Respondent's employees and/or agents -
Respondent denied that the restructure process was unfair, that the Applicant's member was demoted and objected to the relief
sought - Respondent further argued that the reinstatement sought was not possible as a result of the restructure, that the
Assistant Principal position was not the same as the position of Deputy Principal as the former was a position with lesser
responsibility - Commission found that the restructure to create the positions of Deputy Principals was harsh and unfair and
concluded that the offering to the Applicant's member and acceptance by her of another position constituted a demotion and
ordered reinstatement of the Applicant's member to her former position - Ordered Accordingly - INDEPENDENT SCHOOLS
SAL OFFIC -v- Swan Christian Education Association Inc - CR 352 of 1999 - SMITH, C - 21/07/00 – Education ..................... 3333
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1Appeal against Decision of Full Bench (79WAIG1874) re upheld application for reinstatement on the grounds of unfair dismissal -
Appellant argued that Full Bench erred in law in holding that there was "no direct or indirect" inconsistency between the Act
and the award and between the WA State Act and the workplace Relations Act such that s109 of the Constitution would render
the Act or s29 of the Act invalid to the extent of the inconsistency - Industrial Appeal Court found that it was convenient to
firstly consider the question of whether Respondent was an "employee" for the purposes of the Industrial Relations Act - IAC
reviewed s7 and s7B of the I.R. Act and found amongst a number of reasons that, prima facie, the Respondent was an
"employee" under the State Act and was a person who, pursuant to s29(1)(b), could refer his unfair dismissal claim to the
Commission and that the Full Bench was right to conclude that the word "employee" in s29 of the I.R. Act was to be given its
ordinary meaning and includes employees covered by Federal awards - IAC further reviewed the Commonwealth Act and the
State Act, Workplace Relations Act and authorities and found that the mere fact that the Commonwealth and the State
parliaments each legislate upon the same subject does not decide the question whether there was an inconsistency and that it
may appear that the Federal law was intended to be supplementary to or cumulative upon State law, in which case "no
inconsistency" would be exhibited in imposing the same duties or inflicting different penalties – Further, as to the case of
inconsistency between the Federal award and the State Act, Appellant's submissions in that respect do not identify any direct
inconsistency - Dismissed - City of Mandurah -v- Mr W Hull - IAC 5 of 1999 - Industrial Appeal Court - Kennedy J./Rowland
J./Anderson J. - 16/10/00 - Local Government .............................................................................................................................. 4319

Application re enforcement of Workplace Agreement Act - Applicant argued that contrary to the Workplace Agreement Act, he was
harshly, oppressively and unfairly dismissed and sought reinstatement or re-employment or compensation for loss or injury -
Applicant further argued that he was pressured into signing the document in that he was given an ultimatum to accept it or
resign - Respondent denied claim and argued that the offer to sign a new contract of service was due to the structural change of
the previous department to form part of another, hence the proposition was part and parcel of the probationary period -
Industrial Magistrate found that the offer which was made was a more lenient one and was not coercion and that the
proposition was supported in law, therefore Applicant was not unfairly, harshly or oppressively dismissed - Dismissed - Mr G
Gianfrancesco -v- Dr Wally Cox, Acting Director General Ministry For Culture and the Arts - CP 266 of 1997 - Industrial
Magistrate - Thobaven IM - 29/04/98 - Libraries Museums and the Arts ...................................................................................... 4375

Complaint re breach of order - Complainant argued that the Defendant breached the Order of the Commission by failing to re-instate
him to his former position of Trade Assistant and sought enforcement of the Order with costs and penalties - Defendant argued
that prior to the institution of these proceedings, Complainant was employed at all times as a contractor - Industrial Magistrate
found that as the Commission's Order was a lawful order, it cannot relate to a contractual relationship as the Commissioner
only had jurisdiction to involve himself in industrial matters and by applying that definition and the legislation as a whole that
could only relate to an employment relationship which by consent existed prior to the commencement of the unlawful
dismissal proceedings - IM further found that contractual relationships do not fall within the definition of industrial matters for
the purposes of these proceedings and accordingly the Defendant had failed to comply with a lawful order - Proven - Mr I Posa
-v- Austal Ships Pty Ltd - CP 196 of 1997 - Industrial Magistrate - Lawrence IM - 10/12/97 - Other Transport Equipment Mfg. 4391

Complaint re discriminatory and injurious acts against persons due to non-membership of employee organisation - Complainant
claimed that the threatening of free and lawful trade of employee was contrary to s.96E of the I.R. Act - Defendant argued that
employee was stopped for safety reasons, that in casual conversation told employee of union's location and denied stating that
employee couldn't come and work on site - Industrial Magistrate found on evidence that safety aspect was never raised and was
constructed by Defendant after event - Industrial Magistrate reviewed authorities and further found that in circumstance or
context the words used had constituted a threat and as intention to threaten existed, breach of s.96 had occurred - Proven - Mr
AG Shuttleton - DOPLR -v- J Wilson - CP 79 of 1995 - Industrial Magistrate - Whitely IM - 27/02/96 - Property Services ........ 4391

Application re unfair dismissal - Applicant argued that dismissal was harsh, oppressive and unfair and sought compensation for loss
and injury caused by the dismissal - Respondent argued that applicant was given the opportunity to be reinstated if she
apologised but she refused to accept the conditions of reinstatement - Commission found that applicant had proved that she
was harshly, oppressively and unfairly dismissed, that reinstatement was not practicable and awarded applicant compensation
for injury caused by the dismissal - Granted - Mrs S Fazey -v- Davis River Pastoral Co - APPL 980 of 1998 - SMITH, C -
31/07/00 - Grain, Sheep & Beef Cattle Frm................................................................................................................................... 4433

Application re unfair dismissal - Applicant argued that no issues had been raised about any inadequacy in his performance or to the
effect that his position was in jeopardy - Respondent argued that applicant's performance was not satisfactory - Commission
found that respondent's decision to terminate was justifiable based on applicant's performance and the circumstances of him
being on trial, however in all circumstances it was carried out in a harsh manner - Commission further found that the issue of
whether reinstatement was practicable or not was not addressed and the parties were invited to make written submissions to the
Commission within seven days of the date of these Reasons - In its Supplementary Reasons for Decision re issue of
reinstatement, Commission found that reinstatement or re -employment was not impracticable and ordered that applicant be
reinstated, however, subsequent to the Commission's finding parties reached mutual agreement and a Notice of Discontinuance
was filed - Dismissed - Mr W Ferguson -v- Australian Technical Services (Eng) Pty Ltd T/as ATS Engineering - APPL 1589
of 1999 - SCOTT C. - 27/04/00 ..................................................................................................................................................... 4435

Application re unfair dismissal and contractual entitlements - Applicant argued she was never given any warning or notice regarding
her performance nor was she afforded procedural fairness leading up to the termination and sought reinstatement - Respondent
argued that Applicant was showing signs of stress in her job and it had decided to shift her from the Area Manager's position -
Further, as Applicant accepted the offer but later changed her mind, it was accepted as a resignation - Commission found on
evidence that Respondent could not have continued with the Applicant in her Area Manager role without damage to the
business and having regard to s.26 of the Act, that is equity, good conscience and substantial merits of the case, it considered
that Applicant was afforded a fair go and did not avail herself of that, therefore dismissal was not unfair - Dismissed Applicant
was afforded a fair go and did not avail herself of that, therefore the Commission did not find that the dismissal was unfair -
Dismissed. - Ms AL MacPhail -v- Tonesports Pty Ltd (ACN 076 450 229) - APPL 1863 of 1999 - WOOD,C - 07/09/00 –
Fitness ........................................................................................................................................................................................... 4450

Application re unfair dismissal and contractual entitlements - Applicant argued dismissal was harsh, oppressive and unfair and sought
reinstatement or re -employment or alternatively compensation of six months remuneration - Respondent's Agent argued that
Applicant's poor performance over a six month period was such that he should have been dismissed with four weeks notice and
accordingly the Commission should order that he be paid four weeks pay in lieu of notice - Respondent further argued that
Applicant had failed to mitigate his loss by refusing the offer of employment as a consultant and had failed in his duty to
diligently seek alternative employment, therefore, Commission should not make the orders sought - Commission reviewed
authorities and found that Applicant had diligently sought alternative employment and ordered that he be reinstated to his
former position with all entitlements - Ordered Accordingly - Mr C O'Keeffe -v- Flight Centre Limited ACN 003 377 188 -
APPL 150 of 2000 - SMITH, C - 10/08/00 – Travel...................................................................................................................... 4454

Application re unfair dismissal - Applicant argued that he was unfairly victimised, that his activities unduly scrutinised by
Respondent's administrators, that because he learnt so much about Respondent's operations the foremen felt uncomfortable and
so made a concerted effort to end his employment - Further, Applicant sought relief in the form of reinstatement - Respondent
denied that Applicant was unfairly dismissed and argued amongst a number of reasons that his behaviour was "unacceptable"
and that he was also offered counselling in an effort to have him mend his ways and thereby save his employment -
Commission found that Applicant was far from being victimised as he was given every opportunity to accept that he was first
and foremost an employee of the Respondent and like others, bound to respect and, in particular, comply with lawful directions
of his supervisors - Commission further found that Applicant and Applicant Union had not discharged the onus of establishing
that Respondent abused its right to terminate his employment, but Respondent had established that it did not abuse that right -
Dismissed - CONSTRUCTION, MINING, ENERGY -v- BHP Iron Ore Pty Ltd - APPL 1714 of 1999;CR 287 of 1999 -
FIELDING C - 08/08/00 – Mining ................................................................................................................................................ 4515
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REINSTATEMENT—continued
Application re unfair dismissal - Applicant argued that he had been harshly, oppressively and unfairly dismissed and sought

reinstatement without loss of entitlements - No evidence was called for the respondent - Commission found that applicant had
been harshly, oppressively and unfairly dismissed, applicant ought to be reinstated, paid for all wages lost during the
intervening period, cover his normal weekly earnings for the period of unemployment less the week's pay in lieu of notice
already paid and amount earned in alternate employment - In Supplementary Reasons for Decision applicant sought to include
Whitefire Enterprises Pty Ltd in name of respondent on the basis that the schedule setting out respondent's estimate of
applicant's loss of earnings noted that Pollock Nominees ceased to exist - Commission concluded that in the circumstances it
would be quite unfair, unreasonable and inappropriate to order a company which appeared to be unrelated to the respondent to
reinstate an employee not previously employed by it and to bear the responsibility of paying him six months wages, therefore
application to add Whitefire Enterprises Pty Ltd as a respondent be dismissed - Dismissed - Mr JL Butterfield -v- Pollock
Nominees Pty Ltd ACN 008 842 911 - APPL 604 of 2000 - SCOTT C. - 10/10/00 - --   .............................................................. 5633

SAFETY
Application re unfair dismissal - Applicant argued that incidents arising out of unsafe working conditions and non compliance with

"Worksafe Improvement Notices" was the reason for his dismissal - Respondent argued Applicant was aware that his position
was being made redundant as the work was to be contracted out due to the costs involved if it had to implement the "Worksafe
Improvement Notices" - Commission found on evidence that Respondent had not treated Applicant fairly, the dismissal was
tainted and was therefore, unfair - Commission found that reinstatement was not an option and ordered compensation - Granted
- Mr MR Vaughan -v- WA Access Pty Ltd (ACN 009 392 830) - APPL 1394 of 1999 - GREGOR C - 23/06/00 – Motor........... 3106

Complaint re discriminatory and injurious acts against persons due to non-membership of employee organisation - Complainant
claimed that the threatening of free and lawful trade of employee was contrary to s.96E of the I.R. Act - Defendant argued that
employee was stopped for safety reasons, that in casual conversation told employee of union's location and denied stating that
employee couldn't come and work on site - Industrial Magistrate found on evidence that safety aspect was never raised and was
constructed by Defendant after event - Industrial Magistrate reviewed authorities and further found that in circumstance or
context the words used had constituted a threat and as intention to threaten existed, breach of s.96 had occurred - Proven - Mr
AG Shuttleton - DOPLR -v- J Wilson - CP 79 of 1995 - Industrial Magistrate - Whitely IM - 27/02/96 - Property Services ........ 4391

Conference referred re unfair dismissal - Applicant union argued that the dismissal of its member for breach of safety procedure was
unfair and too severe, that there was a denial of procedural fairness in the subsequent disciplinary inquiry and that the safety
procedure was unclear - Respondent opposed all claims and argued that Applicant was dismissed for a fundamental breach of
the safety procedure, that the Company Policy concerning this dispute was covered in the BHP Iron Ore Pty Ltd Tagging
Regulations and the penalty for breaching this Regulation is set out as dismissal - Commission found that Applicant knew of
the procedure, how it operated and the possible consequence for a breach was dismissal, however, he probably simply forgot
the tagging procedure as there was no real evidence or suggestion that he purposely thwarted the regulations - Commission
further found that the series of investigations and inquiries were procedurally fair and that Applicant was his own enemy in
that he neglected to treat the inquiry with the seriousness it deserved - Dismissed - CONSTRUCTION, MINING, ENERGY -
v- BHP Iron Ore Pty Ltd - CR 67 of 2000 - WOOD,C - 30/08/00 - Metal Ore Mining ................................................................. 4504

SICK LEAVE
Application re unfair dismissal and contractual entitlements - Applicant argued that he was unfairly dismissed - Respondent argued

that applicant was not dismissed but abandoned his employment - Further, in its Notice of Answer and Counter Proposal,
Respondent stated amongst a number of reasons that Commission had no jurisdiction to hear the matter under s.23 of the Act -
Commission determined it had jurisdiction to deal with the matter and found that applicant acted in a responsible manner and
did not simply abandon his employer to any degree of uncertainty and for the respondent to simply assume that applicant was
not coming back in light of his comments that he was going home or leaving, seems to be jumping to a conclusion -
Commission concluded that it was respondent's words and actions which brought about the end of the employment relationship
not an abandonment by applicant - Subsequent to the Commission's findings parties reached mutual agreement and sought to
discontinue the matter - Dismissed - Mr SM Brown -v- Frank Dall and Corallee Dall. Trading as The Toodyay Junction -
APPL 963 of 1999 - SCOTT C. - 13/03/00 - Motor Vehicle Rtlg & Services................................................................................ 4415

Conference re payment of sick leave - Applicant Union argued that Respondent failed to pay Saturday/Sunday penalty to two of its
members during the period of leave due to illness - Further, that it did not enter into an agreement with the employer to reduce
the conditions of sick leave payment that was embodied in the Railway Employees Award and that commitment was given to
its members that Respondent would pay the sickness benefit at the applicable rate - Respondent denied the claim and argued
that they believed it was quite clear to them that only those employees that actually work on the weekend as part of their
ordinary week's work would receive such payment - Commission raised the issue of jurisdiction arising out of an interpretation
of a provision in an industrial agreement under s.44 of the Act and the parties agreed to file written submissions re the
jurisdictional issue prior to the matter being referred for hearing - Commission reviewed parties' submissions, authorities and
s.46 of the I.R. Act and found that the matter in dispute was beyond its jurisdiction to hear and determine under s.44 of the Act
- Further, if the Union wished to pursue an application to interpret clauses of the Agreement and a resolution of the matter in
dispute by the means identified in paragraphs 10 and 11 of its submissions, it should make an application under s.46 of the Act
- Dismissed - The Australian Rail, Tram and Bus Industry Union of Employees, West Australian Branch -v- The West
Australian Government Railways Commission - C 137 of 2000 - SMITH, C - 30/08/00 – Railway.............................................. 4494

Conference referred re terms and conditions of employment, redundancy payments and superannuation schemes - Applicant Unions
sought an Order to improve certain conditions of employment for "letter of offer employees" - Applicant Unions argued that
they have attempted to negotiate an enterprise bargaining agreement for those employees but respondents had rejected outright
their claim, that the employees should be granted a wage increase pursuant to Principle 10, that the profitability of respondents
had significantly improved so as to justify its 10% wage claim and that those employees should be paid out their frozen
accumulated sick leave as their employment with RGC Minerals Sands Limited has been effectively terminated and transferred
to the respondents - Respondents argued that the employees employment had not been terminated, that no employee's service
was terminated as a consequence of the merger as the respondents regarded their services as being continuous and that the
employees specifically agreed when they accepted the offer in 1993 that their sick leave entitlements would be frozen as they
moved from award coverage to becoming, effectively, staff employees pursuant to the letters of offer - Commission In Court
Session found on evidence that the Union's claim for wage increase was made out, that the increases in productivity and
profitability provided an appropriate basis for a wage increase of 9% on the base rate and roster allowance for these employees,
that the operative date of the increase should be 21 September 1999 and if since that date any employees were made redundant,
the Commission's Order will embrace those employees - CICS further found that it had not on any occasion formally endorsed
the principle of employee's sick leave entitlements being paid out on termination, nor were they persuaded that the
circumstances of this case warrant such an order - Order Issued - CONSTRUCTION, MINING, ENERGY & Others -v- RGC
Mineral Sands Ltd & Other - CR 270,300 of 1999 - Commission in Court Session - GREGOR C/BEECH C/SMITH, C -
18/08/00 - Other Mining................................................................................................................................................................ 4508

Application re unfair dismissal and contractual entitlements - Applicant argued he had been dismissed for reasons of redundancy but
later discovered that the job had been given to someone else and sought reinstatement and denied contractual entitlements in
the form of payment for untaken sick leave - Respondent argued Commission did not have jurisdiction to entertain the
application as it was lodged out of time and as the workplace agreement had expired the sick leave benefit fell to be
determined under the Minimum Conditions of Employment Act and the Security Officers Award - Commission found that
application was lodged out of time, that the claim of unfair dismissal be dismissed and as for the claim of contractual benefit
the parties were able to reach a "commercial" agreement and by consent the Respondent was to pay contractual entitlements to
Applicant - Order Issued - Mr MJ Hamilton -v- Goldfields Commercial Security Pty Ltd - APPL 1178 of 2000 - FIELDING C
- 15/09/00 – Security ..................................................................................................................................................................... 4837
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Application re unfair dismissal - Applicant argued that he was unfairly dismissed because on the occasions he was absent from work
he provided medical certificates that indicated genuine illness and moreover he had been directed by the Respondent to not
attend work in his condition - Respondent argued that the Applicant was terminated because of his unacceptable attendance
record - Commission found that the Applicant did suffer an illness over a period of approximately three weeks which led to the
Applicant having some days absent from work for which he obtained medical certificates and that no time prior to the
dismissal were the Applicant's sick leave challenged and the Commission found that the Applicant was unfairly dismissed -
Granted and compensation ordered - Mr BT Carroll -v- Bulong Operations Pty Ltd - APPL 1355 of 2000 - KENNER C -
21/11/00 - Metal Ore Mining  ....................................................................................................................................................... 5637

Application re contractual entitlements - Applicant argued that sick leave should have been paid at the rate of 8 hours per day not the
rate of 7.6 hours per day - Further Applicant argued that he was not paid properly his holiday pay and leave loading -
Respondent argued that the Applicant was covered under an award and had complied with the award - Commission found that
it did not have the jurisdiction to deal with a benefit of that nature and the Applicant had not established that he had been
denied a benefit under his contract of employment - Dismissed - Mr P Kruh -v- Pinakis Refrigeration - APPL 1520 of 2000 -
FIELDING C - 24/11/00 - Refrigerat   .......................................................................................................................................... 5649

STANDDOWN
Application re breach of Award - Complainant argued that Defendant wrongly stood down workers and did not pay for their relative

shifts and sought Orders that the Company pay wages for those shifts - Defendant argued that complaint was invalid for
duplicity under section 43 of the Justices Act - Further, Defendant argued that the obligations of an employee was set out in
clause 5(3) of the Award - Industrial Magistrate found that the authorities all required that an employee be ready and willing to
work as directed by his employer when he reports for work - Further, that the workers who attended the union meeting were
not ready and willing to work, that there was a possibility of a strike and the Company did not know the duration of that
meeting, therefore the Defendant was justified in standing down workers and refused to pay wages - Dismissed - The
Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- Saint Barbara Mines Ltd - CP 175 of
1996 - Industrial Magistrate - Gething IM - 16/01/98 – Goldmining ............................................................................................. 4359

STAY OF PROCEEDINGS
4Application re stay of operation of the decision of Commission (80WAIG3106) re unfair dismissal pending Appeal to Full Bench -

President found on a number of reasons that there were no exceptional circumstances which would require it to make the order
sought and in addition, the interests of the Respondent employee, for those reasons, should supersede those of the Applicant -
President further found that the equity, good conscience and the substantial merits of the case lie with the Respondent and the
Applicant had not discharged the burden upon it - Dismissed - WA Access Pty Ltd (ACN 009 392 830) -v- Mr MR Vaughan -
PRES 10 of 2000 - President - SHARKEY P - 04/08/00 ............................................................................................................... 3179

4Application for stay of operation of Order in Matter No. 453/1999 (80WAIG3068) pending appeal to Full Bench - Application was
against a declaration of unfair dismissal and order for compensation - President reviewed Principles to apply in applications for
a stay and found that Applicant had not established that the Respondent should be deprived of the fruits of his litigation, that
there was a serious issue to be tried, that the balance of convenience favoured it or that there were exceptional circumstances
requiring a stay - President further found that the equity, good conscience and the substantial merits lay with the Respondent
and that the interests of the Respondent were best served by an order which dismisses the application, save and except for a
partial stay on an amount of compensation Applicant disputes - Granted in Part - Olten Pty Ltd T/as MSA Security -v- Mr AJ
Byfield - PRES 11 of 2000 - President - SHARKEY P - 17/08/00 ................................................................................................ 4336

4Application re stay of operation of an Order of the Commission in Matter No. 635 of 1999 (80WAIG4419) pending the hearing and
determination of appeal to Full Bench - Applicant employer that the Commissioner erred in fact and in law on a number of
grounds including that it failed to have regard to the facts that the Respondent's (Applicant's) contract of employment came to
an end by effluxion of time or by the completion of a specified task - President reviewed authorities and found that there was a
serious issue to be tried and that the balance of convenience, equity, good conscience and the substantial merits of the case lied
with the Applicant - Granted and Order Issued - Chubb Security Holdings Australia Limited -v - Mr PR Danson - PRES 14 of
2000 - President - SHARKEY P - 12/09/00................................................................................................................................... 4643

4Application re Stay of Operation of an Order of the Industrial Magistrate's Court in Complaint No. CP 250 of 2000 (80WAIG5182)
pending the hearing and determination of Appeal to Full Bench - Applicant argued that the grounds of appeal are that the
Learned Magistrate did not have the jurisdiction to deal with the matter, that the complaint was not made and filed by the
Complainant, nor an authorised person, that the person representing the Complainant was not authorised to make the
Complaint and the relief sought was that the appeal be upheld and the order be dismissed - President applied the principles for
the stay of operation and determined that the applicant had not established that the stay should be granted and on the balance of
convenience the individual, Ms Hoffmann had been deprived of the fruits of her judgment long enough - Dismissed - Western
Australian Aboriginal Media Association -v- Ms JA Hoffmann-PRES 17 of 2000-President-SHARKEY P- 27/11/00 - Media .. 5362

SUPERANNUATION
Conference referred re terms and conditions of employment, redundancy payments and superannuation schemes - Applicant Unions

sought an Order to improve certain conditions of employment for "letter of offer employees" - Applicant Unions argued that
they have attempted to negotiate an enterprise bargaining agreement for those employees but respondents had rejected outright
their claim, that the employees should be granted a wage increase pursuant to Principle 10, that the profitability of respondents
had significantly improved so as to justify its 10% wage claim and that those employees should be paid out their frozen
accumulated sick leave as their employment with RGC Minerals Sands Limited has been effectively terminated and transferred
to the respondents - Respondents argued that the employees employment had not been terminated, that no employee's service
was terminated as a consequence of the merger as the respondents regarded their services as being continuous and that the
employees specifically agreed when they accepted the offer in 1993 that their sick leave entitlements would be frozen as they
moved from award coverage to becoming, effectively, staff employees pursuant to the letters of offer - Commission In Court
Session found on evidence that the Union's claim for wage increase was made out, that the increases in productivity and
profitability provided an appropriate basis for a wage increase of 9% on the base rate and roster allowance for these employees,
that the operative date of the increase should be 21 September 1999 and if since that date any employees were made redundant,
the Commission's Order will embrace those employees - CICS further found that it had not on any occasion formally endorsed
the principle of employee's sick leave entitlements being paid out on termination, nor were they persuaded that the
circumstances of this case warrant such an order - Order Issued - CONSTRUCTION, MINING, ENERGY & Others -v- RGC
Mineral Sands Ltd & Other - CR 270,300 of 1999 - Commission in Court Session - GREGOR C/BEECH C/SMITH, C -
18/08/00 - Other Mining................................................................................................................................................................ 4508

Application to vary an Award - Applicant Union sought to vary the Building Trades (Goldmining Industry) Award Nos. 29 & 32 of
1965, No. 4 of 1906 by inserting a clause relating to superannuation - Respondent opposed it on the basis that there was no
purpose to be achieved by the inclusion of the proposed clause in the award and the fact was the inclusion of the proposed
clause in the award would be legislatively benign and would not change the Superannuation Guarantee Act or the Industrial
Relations Act - Commission found that this award was the only one that did not have a superannuation provision in it and that
there was insufficient substance in the opposition to refuse to justify that the application be refused - Granted - The Western
Australian Builders' Labourers, Painters & Plasterers Union of Workers & Other -v- Lake View and Star Limited & Others -
APPL 1943 of 1999;APPL 898 of 2000 - GREGOR C - 06/09/00 – Unions ................................................................................. 4820
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TERMINATION
2Appeal against Decision of Commission (80WAIG629) re dismissed application for unfair dismissal and contractual entitlements -

Appellant argued amongst a number of reasons that the Learned Senior Commissioner erred in Law in holding that the limit of
the statutory authority of the Commission was not determined by principles of private international law but by the principles of
statutory interpretation and that the Commission's jurisdiction was confined to industry within W.A. or at least to industry with
a real and substantial connection with the state - Respondent argued that Commission lacked jurisdiction to entertain the
application as the work performed by Appellant was performed in South Africa, as was the event giving rise to the termination
of employment and as was the termination itself - Respondent further argued the relevant provisions of the Act should be
limited in their operation to employment within this State - Full Bench found the Commission was a creature of statute, its
jurisdiction, power and authority was derived from statute, that the limits of its authority and jurisdiction are derived from the
statute of its interpretation and construction and the Act contained a specific limitation of territorial outside Australia -
Dismissed - Mr C Harris -v- Brandrill Limited - FBA 10 of 2000 - Full Bench - SHARKEY P/COLEMAN CC/KENNER C -
09/06/00 – Mining ......................................................................................................................................................................... 2456

4Application for an Order for stay of operation of the decision made by the Public Service Arbitrator in Matter No. P5 of 2000
(80WAIG2697) - The two orders sought by the Applicant were, the decision be stayed pending the hearing and determination
of the Full Bench Appeal No. 31 of 2000 and the disciplinary hearing not to proceed until criminal charges are concluded -
President found that the orders sought were within his jurisdiction and power and the Applicant was entitled to apply for the
orders and the Order issued by the Public Service Arbitrator be stayed pending the hearing and determination of the Full Bench
appeal until further order - President further found that the balance of convenience was in favour of granting the stay of
proceedings - Granted. - Civil Service Association of Western Australia Incorporated -v- Director General - Department of
Transport - PRES 9 of 2000 - President - SHARKEY P - 14/06/00 – Transport............................................................................ 2855

Complaint re unfair dismissal - Complainant argued that she was not a true casual worker notwithstanding her classification, that
given the history of her employment relationship with the Defendant, she regarded herself as a permanent worker who had a
reasonable expectation of continued employment - Defendant argued that the company experienced a down turn causing
insufficient work to be available for the full time workers, therefore casuals had to be put off so that their hours could be
allocated to full time employees - Defendant further argued that complainant was not terminated, that she would be called in to
work as soon as economic circumstances permitted and that its actions were consistent with complainant being a casual
employee - Industrial Magistrate found that Complainant had not at any time been given any warnings concerning her work
performance and there was no reason for her believe her job was in jeopardy - IM reviewed authorities, Workplace Agreement
Act 1993 and was satisfied that Complainant was a permanent employee and not a casual worker as described in the agreement
notwithstanding that she was paid at a casual rate of pay - IM further found that there had not been "a fair go all round", that
the way in which the Defendant exercised its legitimate prerogative to dismiss the complainant was unfair, harsh and
oppressive - IM found that reinstatement was impracticable and ordered that Defendant pay compensation to the Complainant -
Proven - Mrs AB Butler -v- Canon Food Service Pty Ltd T/F Canon Foods Unit Trust. - CP 193 of 1999 - Industrial Magistrate
- Cicchini IM - 13/04/00 - Food Manufacture................................................................................................................................ 3044

Complaint re alleged unfair dismissal - Complainant argued that the dismissal was harsh, oppressive and unfair and that termination
followed the release of a document which he believed was a reference - Respondent argued that the document was not a
reference but a confidential and private document, that the complainant was aware of this but released the document for his
own hidden agenda, that he was not displaying loyalty to his employer and clearly breached confidentiality - Industrial
Magistrate concluded that in all circumstances the defendant was justified in dismissing the complainant - Dismissed - Mr BG
Moore -v- Uniting Church in Australia Property Trust (WA) - CP 211 of 1999 - Industrial Magistrate - Tarr IM - 04/05/00 ....... 3053

Complaint re Breach of Workplace Agreements Act 1993 and the Minimum Conditions of Employment Act 1993 - Complainant
argued that he was a party to a workplace agreement and that he was unfairly, harshly or oppressively dismissed - Defendant
denied that it dismissed the Complainant and argued that at all material times Complainant was engaged as a casual employee
and he was not entitled to annual leave benefits under the Minimum Conditions of Employment Act 1993 - Defendant further
argued that the Court lacked jurisdiction to deal with issues in dispute - Industrial Magistrate reviewed authorities, Workplace
Agreement Act 1993, Minimum Conditions of Employment Act 1993 and found that the Court had jurisdiction to hear and
determine the issues in dispute, that Complainant was at all material times a permanent employee of the Defendant, that the
Defendant's act to terminate was unilateral, oppressive, harsh and unfair, and was entitled to compensation - Further
Complainant was entitled to payment of annual leave for the entire period of his employment with Defendant - Proven - Mr
CM Lopdell -v- Kulin Industries Pty Ltd - CP 243 of 1999 - Industrial Magistrate - Cicchini IM - 04/05/00 – Brickworks.......... 3060

Application re unfair dismissal and contractual entitlements - Applicant argued termination occurred because he put in writing the
concerns of his staff about the lack of airconditioning and the strong pesticide smell and sought compensation for loss or injury
due to dismissal - Respondent argued that termination was for non -performance of the applicant and believed that applicant
should have been communicating with the sales team more effectively and the sales team should have been out on the road
selling rather than complaining about air quality in the office - Commission found that respondent's sudden demand for
applicant to justify the retention of the sales team was sparked by applicant's written complaint on behalf of the sales team re
environmental conditions of the office - Commission found that applicant was harshly, oppressively and unfairly dismissed and
that respondent should pay $13,629.81 by way of compensation to the applicant - Declared and Ordered Accordingly - Mr AJ
Byfield -v- Olten Pty Ltd T/as MSA Security - APPL 453 of 1999 - WOOD,C - 30/06/00 – Security .......................................... 3068

Application re unfair dismissal - Applicant argued his dismissal by reason of redundancy was unfair because he was replaced the very
next day by a new State Manager - Respondent argued Applicant's position was redundant due to a decision by the company to
redefine its scope and range of core business activity and the imminent closure of one of the company's two factories -
Commission found on a number of reasons that Respondent had exercised its right to dismiss so harshly as to amount to an
abuse of that right, that re-instatement was impracticable and ordered payment of five week's pay by way of redundancy
payment and a further $2,000.00 as compensation for the manner of dismissal - Ordered and Declared Accordingly - Mr MG
King -v- Ludowici Mineral Processing Equipment Pty Ltd ACN 010 340 566 – APPL 1757 of 1999 - BEECH C - 26/06/00 ..... 3072

Application re unfair dismissal and contractual entitlements - Applicant argued Respondent unilaterally altered the contract of
employment, that he was subject to undue pressure and duress to accept a position at a reduced status, that he was not given
sufficient information to make an informed career choice and as a result he was denied access to a redundancy package -
Applicant further argued Respondent used an unfair procedure to constructively dismiss him - Respondent argued Applicant
resigned from his employment to take up a position with another company, that Applicant knew there was to be a restructure of
the company and the reasons for it, as he had participated in meetings planning the restructure - Commission found that
Applicant knew about the potential for retrenchment and that he was looking to protect his future - Commission found there
had been no dismissal and dismissed application for want of jurisdiction - Dismissed - Mr R Malcolm -v- Mobil Exploration &
Producing Australia Pty Ltd ACN 004 588 827 - APPL 644 of 1999 - GREGOR C - 28/06/00 – Exploration.............................. 3076

Application re unfair dismissal - Applicant argued he was made redundant and believed that he was made to retire due to his age -
Applicant further argued that if Respondent had a genuine reason for making him redundant then his redundancy payment of
20 weeks' pay was quite inadequate given his 34 years of service with the company - Respondent argued that its redundancy
policy has been incorporated into the contract of service between it and the Applicant, that its policy position adopted in 1997
had followed structural change in the company and a need to review its overheads - Respondent argued that in basing its policy
on the NSW legislation, it has acted rationally and fairly and that the payment made to Applicant should only be held to be
inadequate if it can be assessed as "totally" inadequate - Commission found that the redundancy payment made to Applicant
was not adequate and his dismissal was unfair, that reinstatement was impracticable and ordered Respondent to pay Applicant
a further 10 weeks' wages by way of redundancy payment - Granted - Mr D Mazzone -v- Transfield Fabrication Kwinana -
APPL 1126 of 1999 - BEECH C - 26/06/00 - Manufacturing Industry.......................................................................................... 3080
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Applications re unfair dismissal and contractual entitlements - Applicants argued that dismissals were harsh, oppressive and unfair as
their terminations were not accompanied by a reasonable redundancy payment, that the nature of the manner of dismissals was
unconscionable and sought orders for compensation and payment for denied contractual benefits - Respondent argued that the
Generation Division was restructured, the new structure did not contain positions held by Applicants, that both Applicants
were involved in developing the new structure and both were aware that their positions would not exist within the new
structure - Respondent further argued that both Applicants were invited to apply for positions in the new structure, that Mr
McLoughlin submitted an expression of interest to all positions but was unsuccessful and Mr Blackwell made no application
for any positions - Commission found on evidence that in each case the Applicants suffered injury within the meaning of
s.23A(i)(ba) of the Act and awarded compensation as well as 3 weeks salary being unpaid contractual entitlements - Ordered
Accordingly - Mr JM McLoughlin -v- Western Power Corporation - APPL 811,828 of 1999 - SMITH, C - 30/06/00 – Power.... 3084

Application re unfair dismissal - No appearance from Applicant - Respondent argued that because of the applicant's non-appearance
the application should be dismissed for want of prosecution and costs be ordered against applicant - Commission found that
applicant had opportunities to appear before the Commission but had no intention of appearing and further, on the days the
Applicant was to attend, information provided including Medical Certificate and timesheets presented a false picture of the
circumstances - Commission dismissed matter for want of prosecution and ordered liberty be granted for Respondent to apply
for costs - Ordered Accordingly - Mr M Ortin -v- Tip Top Bakeries - APPL 1125 of 1999 - BEECH C - 12/06/00 – Bakeries .... 3092

Application re unfair dismissal - Applicant sought adjournment because he had recently engaged Counsel who needed the
adjournment - Commission formed the opinion that applicant had ample time to secure representation and given that
Respondent had informed Commission that an adjournment would involve some cost, therefore, Commission on balancing
both positions denied adjournment - Applicant argued his dismissal was unfair - Respondent argued that Applicant was not
dismissed because he was a casual employee whose employment was characterised by whether it had sufficient work available
for him, that his decision not to offer further work to applicant was as a result of an incident which had occurred on the
preceding Friday - Commission was satisfied that applicant caused disruption and considerable cost to respondent and that his
actions were such that it was entirely reasonable for Respondent to decide that it no longer wished to have him in its employ -
Dismissed - Mr MJ Ryan -v- Trees Need Tree Surgeons - APPL 1814 of 1999 - BEECH C - 23/06/00 - Forestry and Logging .. 3097

Application re unfair dismissal seeking reinstatement and contractual entitlements - Applicant argued he was summoned to a meeting
of the Directors of the Respondent, where it was put to him that there were concerns about some issues and three allegations
were raised - Applicant further argued, that he requested more time to consider the allegations, this was refused and on advice
from his solicitor he requested that allegations be put in writing and extension of time be given but the extension also was
refused - Respondent argued Applicant misled or made representations without reasonable basis, that it relied on those
representations in deciding to employ Applicant and that constituted serious misconduct pursuant to Applicant's term of
employment, therefore summary dismissal was warranted - Commission found on a number of reasons that Applicant was
unfairly dismissed by summary termination of contract of employment and ordered that Applicant be reinstated with all
benefits payable under the contract - Commission's view concerning the shares and options was the order will provide for
liberty to apply and the proceedings divided pursuant to the powers vested under Section 27(s) of the Act, to enable the file to
remain alive to deal with any application regarding the liberty - Ordered and Declared Accordingly - Mr DS Saab -v- Hot
Copper Australia Ltd - APPL 774 of 1999 - GREGOR C - 15/06/00 ............................................................................................ 3099

Application re unfair dismissal - Applicant argued that incidents arising out of unsafe working conditions and non compliance with
"Worksafe Improvement Notices" was the reason for his dismissal - Respondent argued Applicant was aware that his position
was being made redundant as the work was to be contracted out due to the costs involved if it had to implement the "Worksafe
Improvement Notices" - Commission found on evidence that Respondent had not treated Applicant fairly, the dismissal was
tainted and was therefore, unfair - Commission found that reinstatement was not an option and ordered compensation - Granted
- Mr MR Vaughan -v- WA Access Pty Ltd (ACN 009 392 830) - APPL 1394 of 1999 - GREGOR C - 23/06/00 – Motor........... 3106

Application re unfair dismissal - Preliminary Matter re application was out of time - Respondent argued that application was out of
time - Commission found that application was within time in accordance with the authorities referred to, therefore application
would be listed for conference - Ordered Accordingly - Ms OA Warin -v- Acedale Holding Pty Ltd - APPL 330 of 2000 -
SCOTT C. - 02/07/00 .................................................................................................................................................................... 3109

Conference referred re unfair dismissal and contractual entitlements - Applicant's union argued that its member was unfairly
dismissed and sought order for payment of contractual entitlements, appropriate payment of notice, reinstatement or re-
employment to her position or a comparable position or compensation equivalent to six months remuneration - Respondent
argued Commission lacked jurisdiction to hear and determine the matter as there was no dismissal and further, lacked
jurisdiction to act judicially to enforce a payment of alleged contractual benefits pursuant to s44 of the I.R. Act, 1979 -
Respondent further argued that Applicant's work performance was unsatisfactory and that she failed to meet the company's key
targets - Commission found on evidence that Respondent was entitled to consider that the performance it had required from
Applicant would not be achieved and call the employment relationship to a close, therefore, Applicant's termination was not
unfair - Commission found that payment of commissions and the one month notice period for resignation had not been made
out, however, it accepted Applicant's evidence about telephone, motor vehicle expenses, sick leave entitlements and ordered
Respondent to pay Applicant the sum of $489.40 in outstanding contractual entitlements - Ordered Accordingly - AUST
MUNICIPAL, CLERICAL & SER -v- MSA Management Services Pty Ltd - CR 333 of 1999 - WOOD,C - 16/06/00 - Personal
and Other Services......................................................................................................................................................................... 3115

Conference referred re unfair dismissal - Applicant's Union argued its member was harshly, oppressively and unfairly dismissed and
sought an Order for reinstatement without loss of entitlements - Respondent denied the claim and opposed the order -
Preliminary Point re jurisdiction - Respondent argued that by reason of Part IA of the Workplace Agreement Act 1993,
Commission lacked jurisdiction to entertain the claim as applicant was party to a workplace agreement - Commission reviewed
Workplace Agreement Act, authorities and found on evidence that as at the date of applicant's dismissal, he was by reason of
the operation of the WPA, employed under a contract of employment with IRL and a party to a Workplace Agreement in force
between himself and IRL, thus depriving the Commission of jurisdiction to entertain his claim - Dismissed - The Australian
Workers' Union, West Australian Branch, Industrial Union of Workers -v- Iluka Resources Ltd - CR 240 of 1999 - KENNER
C - 27/06/00 – Mining ................................................................................................................................................................... 3118

Conference referred re unfair dismissal - Applicant's union argued that its member Mr Mouat was unfairly dismissed and sought an
order for reinstatement without loss of entitlements or benefits - Respondent denied Applicant's claim and opposed any order
being issued - Commission found on evidence that Applicant was never put on notice that his employment was in jeopardy,
that the Respondent's actions on occasions were not warranted, the manner in which steps were undertaken in relation to many
of them was tainted with unfairness and in all circumstances Applicant's dismissal was harsh and unfair - Commission found
that reinstatement was impracticable and ordered compensation - Ordered and Declared Accordingly - AUTO, FOOD,
METAL, ENGIN UNION -v- Cooks Construction - CR 179 of 1999 - KENNER C - 22/06/00 – Construction ........................... 3120

2Appeal against Decision of Commission (80WAIG671) re dismissal - Appellant argued that the Learned Commissioner erred in fact
and law in finding that Applicant was not on probation at the time of her dismissal and failed to apply established case law
principles to the probationary nature of the Applicant's employment in assessing the overall fairness of her termination or gave
reasons how he assessed compensation - Appellant sought that the appeal be allowed and the decision of the Commissioner at
first instant be quashed - Full Bench found amongst a number of reasons that as alleged, the Commissioner did not fail to have
regard to and to apply established case law principles, indeed the law was applied and further, the Commissioner did not
misuse his advantage - Dismissed - East Kimberley Aboriginal Medical Service -v- The Australian Nursing Federation,
Industrial Union of Workers Perth - FBA 16 of 2000 - Full Bench - SHARKEY P/COLEMAN CC/SCOTT C. - 14/07/00 –
Medical.......................................................................................................................................................................................... 3155
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2Appeal against Decision of Commission (78 WAIG 4478) re application for reinstatement on grounds of unfair dismissal -

Respondent made oral application to dismiss the appeal for "want of prosecution" as the Appellant did not pursue the appeal to
be listed until questioned by Commission staff and a substantial period of time had elapsed since appeal was filed and served -
Commission rejected the request and proceeded to hear the appeal - Appellant argued Commission erred in law and failed to
properly exercise discretion - Full Bench found the Commission had erred in the exercise of its discretion and found that
Appellants member to have been unfairly dismissed - Appeal Upheld - The Australian Workers' Union, West Australian
Branch, Industrial Union of Workers -v- Barminco Pty Ltd - Plutonic Project - APPL 2037 of 1998 - Full Bench - SHARKEY
P/COLEMAN CC/WOOD,C - 22/05/00 - Other Mining ............................................................................................................... 3162

2Appeal against Decision of Commission (79 WAIG 2030 & 80 WAIG 1622,2707) re Unfair Dismissal - Appellant argued
Commission had no jurisdiction to issue an Order reinstating Respondent as he was employed pursuant to a federal award and
secondly that the Commissioner erred in making Orders providing for the payment of a sum of money equal to the wages the
Respondent would have earned since dismissal when there was no power in the I.R. Act to do so - Appellant argued Act
provided for compensation to be issued in lieu of reinstatement not compensation with reinstatement - Appellant further argued
that to interpret s23A of the Act to allow an order for payment of wages from time of dismissal with reinstatement would
effectively undermine s23A(4) of the Act limiting the magnitude of compensation the Commission can award as it has done in
this case - Full Bench reviewed authorities and acts and referring to the Full Bench in the Hull v City of
Mandurah(79WAIG1874) found that the Commission had jurisdiction to hear and determine this matter - Further Full Bench
found Commission had jurisdiction to order reinstatement with incidental or ancillary orders that Commission thinks necessary
to give effect to the Order reinstating the Respondent (see s23A(1)(c)) and further that when Parliament legislated to limit the
amount of compensation they did not legislate to limit Commissions power to order payment for lost wages when ordering
reinstatement or re-employment - Dismissed - City of Geraldton -v- Mr DJ Cooling - FBA 19 of 2000 - Full Bench -
SHARKEY P/COLEMAN CC/FIELDING C - 06/07/00 - Other Transport .................................................................................. 3171

Complaint re further hearing on Orders for compensation and contractual entitlements following hearing (80WAIG3053) -
Complainant argued that the quantum of compensation to be awarded should be calculated on the basis of an average weekly
amount earnt during his period of employment with Defendant - Defendant argued that such a calculation was inappropriate
and suggested that any assessment of the complainant's prospective income should be based upon the base rate - IM reviewed
WPA Act, MCE Act and found that reinstatement was impracticable and awarded complainant compensation in the form of
unpaid annual leave, two weeks pay on account of failure to give notice, the difference in earnings between 15 November 1999
and the end of March 2000 and damages for injury - Further, IM reviewed I.R. Act, WPA Act, Legal Practitioners Act 1893,
IR(Industrial Agents) Regs 1997, WPA(IA) Regs 1997, Local Courts Act 1904 and the Local Courts Rules 1961 and found
that no costs or charges can be allowed to a successful party with respect to his or her representation by an industrial agent in
this Court, therefore complainant's application for costs was refused - Ordered Accordingly - Mr CM Lopdell -v- Kulin
Industries Pty Ltd - CP 243 of 1999 - Industrial Magistrate - Cicchini IM - 04/05/00 – Brickworks ............................................. 3287

Application re unfair dismissal and contractual entitlements - Applicant argued he was singled out and given warnings in respect of
his behaviour which when measured against the conduct of other persons employed in the workplace did not justify
termination - Applicant further argued that work atmosphere was competitive and everyone used swearing language and that
no one took offence as it was part of the work environment - Respondent argued Applicant was dismissed for misconduct -
Commission was of the view that dismissal was harsh, oppressive and unfair, that Respondent needed to do something about
its management style and the poor behaviour of its employees in the workplace, further that the relationship between the
parties had broken down, therefore reinstatement was impracticable and ordered compensation - Ordered Accordingly - Mr JD
Asselin -v- AUT 6 Pty Ltd ATP Mounts Bay Unit Trust T/A Chellingworth Motors - APPL 1473 of 1999 - SMITH, C -
21/07/00 – Motor........................................................................................................................................................................... 3290

Application re unfair dismissal and contractual entitlements - Applicant argued that she was unfairly dismissed and had received no
prior warnings either written or verbal about any shortcomings in her employment and that she took time off with the
knowledge and consent of the Respondent's sales manager - Applicant sought compensation for six months loss of income, two
weeks pay in lieu of notice and payment for work done prior to her dismissal which she claimed was denied under her former
contract of employment - Respondent denied that Applicant was unfairly dismissed and argued that applicant paid herself
overtime and leave loading knowing there to be no entitlement to those payments and that she received two written warnings
early in January about her shortcomings - Respondent further argued that when Applicant was questioned about taking the
payment for the overtime and the leave loading contrary to her entitlement she offered no explanation and hence was
summarily dismissed for breach of trust if not for outright theft - Commission was not convinced that Applicant took the leave
loading and overtime payments contrary to the instructions of the Respondent and from the assessment of its evidence,
Commission was also not convinced that applicant was given those written warnings and that it was her signature on the
documents in question - Commission found that Applicant was unfairly dismissed and ordered that she be paid compensation -
Ordered Accordingly - Ms PA Baldwin -v- Firecrest Enterprises t/as Season Makers Gas & Air - APPL 325 of 2000 -
FIELDING C - 18/07/00................................................................................................................................................................ 3295

Application re unfair dismissal - Respondent raised a number of preliminary issues, the most immediate being whether the application
was within time - Applicant argued that her employment ended on 16 or 17 December 1999 - Respondent argued that the
termination ended on 9 December 1999 - Commission found on evidence that the employment relationship between Applicant
and Respondent came to an end on the 9 December 1999, therefore the application was filed more than 28 days from the date
of termination and accordingly was out of time - Dismissed - Ms MLS Canavan -v - Merino Court Child Care Centre - APPL
54 of 2000 - SCOTT C. - 31/07/00 - Community Services ............................................................................................................ 3297

Application re unfair dismissal and contractual entitlements - Counsel for the Applicant sought that the identification of the
Respondent to the application be amended - Counsel for the Respondent argued that the proposed Respondent is a service
company to the named Respondent - Commission found that the employment declaration completed by the Applicant named
the proposed Respondent as the employer, also completed by the Applicant was a periodical payment authority clearly
nominating the proposed Respondent as the source of funds and the documents made it clear that the Applicant was employed
by the proposed Respondent - Commission further found that there were no grounds to suggest the Applicant did not know the
true identity of her employer as there was no evidence to the contrary - Further, applying the dictum in the Parveen Kaurin v
Dogrin Pty Ltd (ibid), Commission found it had no option but to disallow joiner which left the application as a nullity -
Dismissed - Ms S Finch -v- Kevin Penkin & Associates - APPL 1561 of 1999 - GREGOR C - 11/07/00 - Services to Transport 3300

Application re unfair dismissal and contractual entitlements - Applicant argued he was summarily dismissed unjustifiably from his
employment and sought reinstatement and a benefit denied under his contract of employment - Respondent challenged the
jurisdiction of the Commission to entertain the application and argued that neither aspect of the application concerned an
industrial matter within the scope of the I.R. Act, 1979 because the employment was exclusively performed overseas and not in
Western Australia - Respondent further argued Applicant was not dismissed but the work for which he was employed had
come to an end and there was no other work to offer - Commission reviewed authorities and found on evidence that the matters
were not industrial matters within the scope of the I.R. Act, therefore it lacked jurisdiction to entertain the application -
Dismissed - Mr A Fitzgerald -v- Oil Drilling & Exploration (International) Pty Ltd ACN 007 973 917 - APPL 1925 of 1999 -
FIELDING C - 18/07/00 – Drilling ............................................................................................................................................... 3302

Application re unfair dismissal - Applicant argued she was unfairly dismissed after successfully completing the 4 -month probationary
period - Respondent argued that while applicant was on probation her performance was quite satisfactory, it was only later
problems appeared and applicant was unable to deliver the performance that was promised by her on engagement -
Commission found that applicant should bear the onus of proof to establish there had been unfairness and that the onus had not
been discharged - Dismissed - Ms K Helmerhorst -v- Telis Pty Ltd T/as Crosby Tiles - APPL 1500 of 1999 - GREGOR C -
20/07/00 – Tile .............................................................................................................................................................................. 3304
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Application re unfair dismissal and contractual entitlements - Applicant argued that dismissal was harsh, oppressive and unfair and
sought compensation for outstanding contractual entitlements - Respondent argued amongst a number of reasons that
applicant's performance was such that clients asked increasingly not to be trained by her - Commission found that the
increasingly poor relationship the applicant had with clients was affecting the clients of business, that applicant was not a
contractor but an employee and there was a contract of service between applicant and respondent - Commission concluded that
there was no dismissal hence applicant cannot be said to have been dismissed harshly, unfairly or unjustly and that the
application for contractual entitlement should be dismissed - Dismissed - Ms CM McLellan -v- Penna Investments T/as Renouf
Personal Training Centre Applecross - APPL 1583 of 1999 - WOOD,C - 18/07/00 - Sport and Recreation.................................. 3307

Application re unfair dismissal - Preliminary hearing to determine whether the application was made within time and if it was
competent to be heard and determined by the Commission - Applicant argued that dismissal was at a later date than what
respondent claimed and that he was seeking a proper reason for his dismissal - Respondent argued the date on which the
Applicant was informed was the date of termination because it never intended to reconsider the decision, therefore, the
application was lodged out of time and the Commission lacked jurisdiction to deal with the matter - Commission found that the
termination occurred and took effect on the date Applicant was informed of the termination, therefore, the application was filed
out of time and the Commission lacked jurisdiction to deal with the matter - Dismissed - Mr VT Rudez -v- Orbit Health &
Fitness Solutions - APPL 271 of 2000 - WOOD,C - 03/07/00 – Fitness........................................................................................ 3314

Application re unfair dismissal - Applicant argued that his dismissal was unfair - Respondent argued that applicant was not dismissed
but that on his return to work after 2 days absence with a 48-hour virus he was told to go home because he was unwell -
Commission found that respondent's instruction to applicant to go home because he was still unfit for duty did not amount to a
dismissal but was merely because of his perception that applicant was too ill to be at work, however, the action by the
applicant following this request amounted to misconduct and respondent was justified in subsequently dismissing applicant -
Dismissed - Mr W Saunders -v- Paddon Pty Ltd Bruce Seymour family Trust T/as Napoleon Gourmet Butchers - APPL 195 of
2000 - BEECH C – Meat ............................................................................................................................................................... 3315

Application re unfair dismissal and contractual entitlements - Applicant sought payment for the period of notice which was
outstanding, the balance of money owing for the shift during which her services were terminated and an amount deducted for a
lunch break - Applicant further argued that even though the workplace agreement entered into was not registered at the time of
her termination, the terms of her employment were regulated by that document - Respondent argued Applicant was dismissed
for "wilful misconduct" and under the terms of the Award a day's notice was required during the probationary period -
Commission rejected the argument that non registration of the workplace agreement meant that the Award had retrospective
effect to terminate employment during the probationary period with one day's notice, further, that the termination was unfair
and the Applicant was entitled to the contractual entitlement sought - Ordered accordingly - Ms SJ Scott -v- Sam Sorensen Pty
Ltd (ACN 078 40278)T/A Claremont Vet Clinic - APPL 749 of 2000 - COLEMAN CC - 19/07/00 – Veterinary........................ 3316

Application re unfair dismissal - Applicant argued that he was harshly, oppressively and unfairly dismissed and sought Orders
pursuant to s23A of the I.R. Act - Respondent argued that applicant was dismissed because he failed to comply with directions
to work and that he conducted himself in an intimidating and threatening manner towards the respondent's co-ordinator -
Preliminary matter raised as to whether applicant was an employee and therefore amenable to the jurisdiction of the
Commission under the Act - Commission found on evidence that at all material times applicant was an employee of the
respondent and it was of the opinion, having regard to all of the circumstances, the applicant having conducted himself in the
way that he did, cannot now complain that he was dealt with unfairly - Dismissed - Mr B Turvey -v- Peedac Pty Ltd - APPL
735 of 1999 - KENNER C - 31/07/00 - Community Services........................................................................................................ 3318

Conference referred re unfair dismissal - Applicant Union argued that its member was harshly, oppressively and unfairly dismissed
because he refused to comply with a direction unless respondent agreed to pay him overtime - Respondent argued that
applicant was terminated on grounds of misconduct - Commission found that in all the circumstances applicant union's
member was unfairly dismissed, and it was satisfied that pursuant to the Minimum Conditions of Employment Act, 1993 the
submission in respect of quantum of loss was made out - Granted - The Australian Workers' Union, West Australian Branch,
Industrial Union of Workers -v- Temkara Pty Ltd T/as Economic Pest Control - CR 11 of 2000 - SMITH, C - 30/06/00 –
PESTICIDES................................................................................................................................................................................. 3327

Conference referred re dismissal of Police Officers - Applicant Union argued a number of issues relating to the possible dismissal of
several of it's members breaching natural justice and legislation to whom the Commissioner of Police is bound - Respondent
opposed claims in all respects - Commission looked at the issue of jurisdiction and after reviewing authorities and acts
concluded it can deal with matters which were not excluded by the operation of s23 of the act and made a declaration that the
Commissioner of Police was obliged to observe the agreements entered into, that is, applying the terms and conditions of all
awards, agreements, orders and the Police Act and its Regulations - that Police officers subject to disciplinary proceedings are
entitled to have those proceedings dealt with under s.23 and s.33E of the Police Act affording the provision of natural justice -
Ordered Accordingly - Western Australian Police Union of Workers -v- The Hon. Minister for Police & Other – CR 41 of
2000 & CR 81 of 2000 - GREGOR C - 05/07/00 - Community Services ...................................................................................... 3334

1Appeal against Decision of Full Bench (79WAIG1874) re upheld application for reinstatement on the grounds of unfair dismissal -
Appellant argued that Full Bench erred in law in holding that there was "no direct or indirect" inconsistency between the Act
and the award and between the WA State Act and the workplace Relations Act such that s109 of the Constitution would render
the Act or s29 of the Act invalid to the extent of the inconsistency - Industrial Appeal Court found that it was convenient to
firstly consider the question of whether Respondent was an "employee" for the purposes of the Industrial Relations Act - IAC
reviewed s7 and s7B of the I.R. Act and found amongst a number of reasons that, prima facie, the Respondent was an
"employee" under the State Act and was a person who, pursuant to s29(1)(b), could refer his unfair dismissal claim to the
Commission and that the Full Bench was right to conclude that the word "employee" in s29 of the I.R. Act was to be given its
ordinary meaning and includes employees covered by Federal awards - IAC further reviewed the Commonwealth Act and the
State Act, Workplace Relations Act and authorities and found that the mere fact that the Commonwealth and the State
parliaments each legislate upon the same subject does not decide the question whether there was an inconsistency and that it
may appear that the Federal law was intended to be supplementary to or cumulative upon State law, in which case "no
inconsistency" would be exhibited in imposing the same duties or inflicting different penalties – Further, as to the case of
inconsistency between the Federal award and the State Act, Appellant's submissions in that respect do not identify any direct
inconsistency - Dismissed - City of Mandurah -v- Mr W Hull - IAC 5 of 1999 - Industrial Appeal Court - Kennedy J./Rowland
J./Anderson J. - 16/10/00 - Local Government .............................................................................................................................. 4319

2Appeal against Decision of Commission (80WAIG623) re dismissed application for unfair dismissal - Appellant argued amongst a
number of reasons that Commission erred in fact and in law in finding that reinstatement was impracticable and in holding that
a benefit payable by reason of the Federal Award was not recoverable under s.23A of the I.R. Act - Further, appellant applied
to extend time within which to appeal and for extension of time to make application for that extension because Notice of
Appeal was filed after expiry of 21 days - Respondent opposed the extension of time within which to appeal as its own appeal
was primarily against the merits of the finding that dismissal was unfair - Respondent further argued that in fact appellant's
appeal was lodged only because it had appealed and that this was the reason for appellant's delay in lodging the appeal - Full
Bench considered the prospect of the appeal and was not satisfied that the justice of the matter, on the authorities referred to
required the applications to extend time to be granted - Dismissed - Mr M Cousins -v- YMCA of Perth - FBA 21 of 2000 - Full
Bench - SHARKEY P/COLEMAN CC/KENNER C - 21/08/00 - Community Services ............................................................... 4326
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2Appeal against Decision of Commission (80WAIG400,2757) re unfair dismissal and contractual entitlements - Appellant argued

amongst a number of grounds that the Learned Commissioner erred in law and in fact "in assessing the amount of contractual
(sic) benefits due to the Applicant, as no evidence of the terms of the contract of employment were led as to annual leave and
pay in lieu of notice or at all, he enforced Federal Award entitlements, contrary to s29 of the Act" - Full Bench reviewed
authorities, Clause 6 of the "Indigenous Media Organisations Award Minimum Rate Award 1995", s23A of the Act and found
amongst a number of reasons, that there was no appealable error in the exercise of the discretion, and no ground of appeal was
made out - Full Bench dismissed the appeal, save and except for upholding the appeal on the basis of Ground 5, and varied the
decision at first instance by striking out paragraph (b) - Upheld and Decision at first instance varied - Western Australian
Aboriginal Media Association -v- Ms JA Hoffmann - FBA 4 of 2000 - Full Bench - SHARKEY P/SCOTT C./SMITH, C -
14/10/00 – Media........................................................................................................................................................................... 4328

4Application for stay of operation of Order in Matter No. 453/1999 (80WAIG3068) pending appeal to Full Bench - Application was
against a declaration of unfair dismissal and order for compensation - President reviewed Principles to apply in applications for
a stay and found that Applicant had not established that the Respondent should be deprived of the fruits of his litigation, that
there was a serious issue to be tried, that the balance of convenience favoured it or that there were exceptional circumstances
requiring a stay - President further found that the equity, good conscience and the substantial merits lay with the Respondent
and that the interests of the Respondent were best served by an order which dismisses the application, save and except for a
partial stay on an amount of compensation Applicant disputes - Granted in Part - Olten Pty Ltd T/as MSA Security -v- Mr AJ
Byfield - PRES 11 of 2000 - President - SHARKEY P - 17/08/00 ................................................................................................ 4336

Application re enforcement of Workplace Agreement Act - Applicant argued that contrary to the Workplace Agreement Act, he was
harshly, oppressively and unfairly dismissed and sought reinstatement or re-employment or compensation for loss or injury -
Applicant further argued that he was pressured into signing the document in that he was given an ultimatum to accept it or
resign - Respondent denied claim and argued that the offer to sign a new contract of service was due to the structural change of
the previous department to form part of another, hence the proposition was part and parcel of the probationary period -
Industrial Magistrate found that the offer which was made was a more lenient one and was not coercion and that the
proposition was supported in law, therefore Applicant was not unfairly, harshly or oppressively dismissed - Dismissed - Mr G
Gianfrancesco -v- Dr Wally Cox, Acting Director General Ministry For Culture and the Arts - CP 266 of 1997 - Industrial
Magistrate - Thobaven IM - 29/04/98 - Libraries Museums and the Arts ...................................................................................... 4375

Complaint re Breach of Award - Complainant argued Defendant failed to maintain time and wages records over 34 separate pay
periods and sought payment of wages, pay in lieu and pro-rata annual leave - Defendant denied claim - Industrial Magistrate
reviewed award, authorities and found amongst a number of reasons that on the balance of probabilities, Complainant was at
all relevant times employed by Defendants and his employment was squarely within the scope of the award  - Further, with
regard to the alleged breaches of Clause 22, the Complainant had not discharged his evidentiary burden to show a failure to
maintain and keep a record of the matters set out in that award clause and accordingly all 34 complaints relating to a breach of
Clause 22 should be dismissed - Decision Issued - Mr G Logan-Scales -v- Kevin James Oliver and Heather Janet Oliver T/A
Club Sierra - CP 118 of 1995 - Industrial Magistrate - Brown I.G. IM - 21/12/95 – Recreation .................................................... 4387

Application re unfair dismissal - Applicant sought leave to extend the time in which he can file the application - Respondent argued
that the real date of dismissal was 12 May - Commission found that application was filed out of time and referred to the
condition or caveat in s.29(2) that a referral under subsection (1)(b)(i) cannot be made more than 28 days after the day on
which the employee's employment terminated - Further, Commission applied relevant authorities and found that it had no
relevant jurisdiction or power to extend the time in which a matter may be referred - Dismissed - Mr I White -v- Kaiser Bechtel
Joint Venture & Others - APPL 957 of 2000 - GREGOR C - 21/08/00 ......................................................................................... 4408

Application re unfair dismissal - Applicant argued that there was unfairness relating to non-payment of wages due to a workers
compensation claim - Commission found on evidence that the application was filed out of time, that Applicant resigned from
his own volition, therefore there was no dismissal and there being no dismissal, the Commission lacked jurisdiction to deal
with the matter - Dismissed for want of jurisdiction - Mr H Amani -v- Airlite Group Cleaning Pty Ltd - APPL 401 of 2000 -
WOOD,C - 18/08/00 – Cleaning.................................................................................................................................................... 4410

Application re unfair dismissal - Applicant argued that dismissal was harsh, oppressive and unfair and sought compensation for
denied contractual benefits being annual leave and leave loading and a separate claim for loss of injury on dismissal, two
weeks redundancy pay and two weeks pay in lieu of notice - Respondent argued amongst a number of reasons that the shop
was closed due to not being financially viable - Commission found that on the basis of the lack of any warning concerning the
closure of the shop, dismissal was unfair and as the shop and business had closed reinstatement was not practicable -
Commission further found that under applicant's contract, she was owed holiday pay inclusive of leave loading, annual leave
payments and a redundancy payment, but an award for injury in these circumstances was not warranted - Ordered Accordingly
- Ms SA Andreou -v- Woodvale Skin & Body Centre trading under Roughan Consultancy P/L - APPL 82 of 2000 - WOOD,C
- 04/08/00 - Personal Services ....................................................................................................................................................... 4410

Application re contractual entitlements - At the outset of the hearing Applicant sought to amend the claim to include harsh, oppressive
or unfair dismissal - Applicant argued that she was denied contractual benefits under her contract of employment, that she
entered into a contract of employment to work 40 hours per week and that she accepted Respondent's repudiation and brought
the contract to an end as Respondent was in breach of its duty to provide her with 40 hours of work each week - Respondent
argued that it is not open to the Applicant to amend her application to include a claim under s29(1)(b)(i) of the Act as more
than 28 days have past since her employment was terminated - Commission found on evidence that Respondent did enter into a
contract of employment with the Applicant to work for 40 hours per week - Further, Commission reviewed legal principles and
found that Applicant cannot make out her claim for contractual benefits, as she was not entitled to be paid for unperformed
work even when the failure to perform that work was solely due to Respondent's fault - Commission further found that it had
no power to amend Applicant's claim to add a claim under s.29(1)(b)(i) of the Act - Dismissed - Ms EK Bailey -v- S&M
Concepts Australia - APPL 338 of 2000 - SMITH, C - 16/08/00 – Cleaning................................................................................. 4412

Application re unfair dismissal and contractual entitlements - Applicant argued that he was unfairly dismissed - Respondent argued
that applicant was not dismissed but abandoned his employment - Further, in its Notice of Answer and Counter Proposal,
Respondent stated amongst a number of reasons that Commission had no jurisdiction to hear the matter under s.23 of the Act -
Commission determined it had jurisdiction to deal with the matter and found that applicant acted in a responsible manner and
did not simply abandon his employer to any degree of uncertainty and for the respondent to simply assume that applicant was
not coming back in light of his comments that he was going home or leaving, seems to be jumping to a conclusion -
Commission concluded that it was respondent's words and actions which brought about the end of the employment relationship
not an abandonment by applicant - Subsequent to the Commission's findings parties reached mutual agreement and sought to
discontinue the matter - Dismissed - Mr SM Brown -v- Frank Dall and Corallee Dall. Trading as The Toodyay Junction -
APPL 963 of 1999 - SCOTT C. - 13/03/00 - Motor Vehicle Rtlg & Services................................................................................ 4415
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Conference referred re unfair dismissal - Applicant union argued that Respondent, after gaining and before commencement of the
contract to clean the school, refused employment to its members who were working at the School - Applicant union sought a
Declaration that its members were unreasonably refused employment and ordered that employment be provided to them at the
School under the same terms and conditions - Further, orders are also sought that the intervening period and the date of the
order constituted continuous service for the purposes of any entitlement and an amount equivalent to lost wages be paid -
Respondent denied that there was any unfairness in its dealings with the cleaners whose contracts of service were terminated
and argued that no Declarations or Orders of the nature sought should be issued and that the claim be dismissed - Commission
found on evidence that there were no legal requirement to offer the ex employees of Arrix contract of employment, that the
employment practices of the Respondent had been designed to meet the requirements of its business and that there had been no
blatant discrimination against employees of Arrix as it was obvious from the fact that two were employed - Dismissed -
LIQUOR, HOSPITALITY & MISC -v- Paula Squibb Cleandustrial Services - CR 191 of 1999 - GREGOR C - 03/05/99 –
School............................................................................................................................................................................................ 4417

Application re unfair dismissal and contractual entitlements - Applicant argued that the conduct of his employer by reducing his hours
until he was forced to resign constituted a constructive dismissal contractual benefits - Further, the act by the employer was
done to him, notwithstanding that his job was performed professionally or there were no negative appraisals during the time he
worked for the Respondent - Respondent argued that it was clear from Applicant's contract that he was employed as a casual,
there was to be no guarantee of minimum amounts of work and that Applicant was never going to be a long term employee -
Commission reviewed authorities, inter-alia, applied the tests set out in Bayside (ibid), and found that Applicant was unfairly
dismissed, that reinstatement was unavailing, ordered that Applicant be paid compensation and that claim for contractual
benefits be dismissed - Ordered Accordingly - Mr PR Danson -v- Chubb Security Holdings Australia Limited tr/as Chubb
Protective Services ACN 003 590 921 - APPL 635 of 1999 - GREGOR C - 11/08/00 - Other Business Services......................... 4419

Application re unfair dismissal - Applicant argued that as Respondent assured him that he had a job for the 1999/00 season,
termination was unfair - Applicant sought compensation to the value of his contract ie. 8% of the gross catch for the 1999/00
season - Respondent argued that he had to sell the boat as he was in financial difficulty, that he did not offer Applicant a job
and that Applicant was not competent at deep-water fishing - Commission found that the evidence of both Applicant and
Respondent were somewhat contradictory and after establishing the date of termination, it found that Applicant's application
was filed out of time therefore, Commission lacked jurisdiction to hear the matter - Commission further found that Applicant
was not unfairly dismissed, as he was given ample notice at a time shortly after a firm decision was made to sell the boat -
Dismissed for want of jurisdiction - Mr SD Dunn -v- Catchem Nominees G&L Prunster - APPL 1512 of 1999 - WOOD,C -
23/08/00 – Fisheries ...................................................................................................................................................................... 4423

Application re unfair dismissal - Applicant argued dismissal was unfair because the reason for dismissal was that Respondent was
unhappy about him going to Perth on the weekends to be with family - Respondent argued dismissal was effected for various
reasons including the inability to co-operate with other employees and failing to undertake reasonable overtime - Respondent
further argued it felt that it had been deliberately mislead by Applicant as to his intentions to transfer to Kalgoorlie on a
fulltime basis and that following the disciplinary meeting it was proof positive that Applicant was aware that his employment
could be terminated - Commission, after considering the whole of the circumstances, found that on balance, it could not be said
that Respondent have abused its right to dismiss, that Applicant was given a fair go and that Respondent was entitled to bring
the contract to a close in the way it did - Dismissed - Mr AW Edwards -v- Bridgestone Earthmover Tyres Pty Ltd ACN 000
069 714 - APPL 1205 of 1999 - GREGOR C - 24/08/00 - Tyre Sales ........................................................................................... 4425

Application re unfair dismissal - Applicant's Counsel sought to amend application to state that Applicant does not seek reinstatement
but seeks payment of six months remuneration as compensation for loss or injury caused by the dismissal - Applicant argued
dismissal was harsh, oppressive and unfair because she was accused of not having paid for an item of stock in accordance with
the Respondent's policies in respect of staff purchases - Respondent argued Applicant was dismissed for deliberately breaching
an unequivocal and essential condition of her employment - Commission found on a number of reasons that Respondent had
unfairly exercised its right to dismiss, that Applicant had been harshly, oppressively and unfairly dismissed and as
reinstatement was not practicable, compensation was awarded for loss caused by the dismissal - Ordered Accordingly - Ms NT
Edwards -v- Jeanswest Corporation Pty Ltd - APPL 1079 of 1999 - SMITH, C - 28/08/00 - Retail Trade.................................... 4427

Application re unfair dismissal - Applicant argued that dismissal was harsh, oppressive and unfair and sought compensation for loss
and injury caused by the dismissal - Respondent argued that applicant was given the opportunity to be reinstated if she
apologised but she refused to accept the conditions of reinstatement - Commission found that applicant had proved that she
was harshly, oppressively and unfairly dismissed, that reinstatement was not practicable and awarded applicant compensation
for injury caused by the dismissal - Granted - Mrs S Fazey -v- Davis River Pastoral Co - APPL 980 of 1998 - SMITH, C -
31/07/00 - Grain, Sheep & Beef Cattle Frm................................................................................................................................... 4433

Application re unfair dismissal - Applicant argued that no issues had been raised about any inadequacy in his performance or to the
effect that his position was in jeopardy - Respondent argued that applicant's performance was not satisfactory - Commission
found that respondent's decision to terminate was justifiable based on applicant's performance and the circumstances of him
being on trial, however in all circumstances it was carried out in a harsh manner - Commission further found that the issue of
whether reinstatement was practicable or not was not addressed and the parties were invited to make written submissions to the
Commission within seven days of the date of these Reasons - In its Supplementary Reasons for Decision re issue of
reinstatement, Commission found that reinstatement or re -employment was not impracticable and ordered that applicant be
reinstated, however, subsequent to the Commission's finding parties reached mutual agreement and a Notice of Discontinuance
was filed - Dismissed - Mr W Ferguson -v- Australian Technical Services (Eng) Pty Ltd T/as ATS Engineering - APPL 1589
of 1999 - SCOTT C. - 27/04/00 ..................................................................................................................................................... 4435

Application re unfair dismissal and contractual entitlements - Respondent argued that Commission lacked jurisdiction to hear and
determine the application - Commission applied the Law to the facts in the matter and found that it was clear that unless there
was a provision in a workplace agreement for the Commission to be involved in either the arbitration or interpretation of it,
such matters cannot come to the Commission, as they would be dealt with in accordance with the terms of the agreement by an
arbitrator, or in the case where the agreement was silent about unfair dismissal, by an Industrial Magistrate - Further,
Commission reviewed Workplace Agreement Act, authorities and the Workplace Agreement and found that the Workplace
Agreement had references to the involvement of the Commission in disputes arising from this agreement and that was
important for the disposition of this case, therefore the motion that the Commission lacked jurisdiction was rejected -
Adjourned - Mr JA Fuller -v- North Beach Bowling Club - APPL 1943 of 1999 - GREGOR C - 31/08/00 – Clubs ..................... 4439

Application re unfair dismissal - Preliminary point re Jurisdiction raised by Respondent - Respondent argued the unfair dismissal
application was incompetent and therefore a nullity as Applicant became bankrupt in October 1999 and the substantive unfair
dismissal application was lodged in December 1999 - Respondent further argued that in their view, the right to claim for unfair
dismissal was a "property" right which vests only in the trustee and was property divisible amongst creditors of the bankrupt,
therefore Applicant could not have made the claim, only the official trustee could have made the claim - Commission reviewed
the Bankruptcy Act 1996 (Cth) and authorities and found on a number reasons that, notwithstanding Applicant was a bankrupt,
his application made pursuant to s29(1)(b)(i) of the I.R. Act was competent and the right to make the application for
reinstatement was a personal right and equally not some property right - Commission further found that Applicant right to
claim for unfair dismissal was covered by the exemptions in s116(2)(g) of the Bankruptcy Act 1986 (Cth) and in the
alternative, so was the claim for reinstatement of employment sought in this matter which may or may not lead to
considerations of compensation - Bankruptcy Applicant may apply for unfair dismissal in his own name – Preliminary
Decision Issued - Mr BJ Gardner -v- Police & Nurses Credit Society Ltd - APPL 1937 of 1999 - WOOD,C - 01/09/00 .............. 4440
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Application re unfair dismissal - Applicant argued that his dismissal was summary in nature and sought compensation - Respondent

denied the claim and argued that a performance appraisal revealed that applicant's performance rating objectives were
unsatisfactory in some areas and even though applicant had 15 years service as a sales executive he was not performing to the
level expected - Commission found that applicant was unfairly treated because he was required to leave the premises
immediately and was not given any reason for that requirement, that there were offers of training but there was no attempt to
introduce a structured training system which would help the applicant through an obviously difficult period - Commission
further found for a number of reasons, in particular the summary nature of the dismissal that dismissal was unfair and as
reinstatement was impracticable, applicant should be compensated for full period since dismissal, however, Commission was
limited to ordering 6 months maximum compensation - Ordered Accordingly - Mr KCM Gill -v- Cadbury Schweppes Pty Ltd
ACN 004 551 473 - APPL 780 of 1999 - GREGOR C - 18/08/00 – Confection............................................................................ 4442

Application re unfair dismissal and contractual entitlements - Applicant argued that by failing to roster her on the weekend or indeed
subsequently, in effect she was dismissed from employment by Respondent - Applicant sought compensation and in addition
two weeks pay in lieu of notice and accrued annual leave - Respondent denied the claim and argued that Applicant was
employed as a casual employee, employed on an as-needs basis and that Applicant resigned from her employment by not
ringing back to see whether there was any further work available - Commission found that Applicant had not established that
she was dismissed by Respondent, rather, to a large extent she was the architect of her own downfall - Dismissed - Mrs VL
Jackson -v- Kitcher Property Investments Pty Ltd - APPL 116 of 2000 - FIELDING C - 25/08/00 - Accommodatn,
Cafes&Restaurants ........................................................................................................................................................................ 4445

Application re unfair dismissal and contractual entitlements - Applicant argued she was unfairly dismissed and that she was entitled to
certain contractual benefits arising from her contract of employment - Respondent argued that applicant lacked judgement and
exceeded her authority in making decisions where her experience with the business was inadequate and making decisions
which should not have been made without the respondent's authority were the causes for her dismissal - Commission found
that applicant was denied procedural fairness by not being given an opportunity to be aware of the issues, to be heard and to
address whether or not there was a problem which required dismissal - Commission found that reinstatement was
impracticable, that applicant was not owed anything on account of telephone expenses, that she was not entitled to pro-rata
payment for the motor vehicle and awarded payment of one week's pay at the base salary rate on account of the unfair aspect of
the dismissal - Ordered Accordingly - Ms C Jones -v- School Fun Run Pty Ltd ACN 009 403 874 T/as Events Management -
APPL 345 of 2000 - SCOTT C. - 24/08/00 - Personal and Other Services .................................................................................... 4447

Application re unfair dismissal - Applicant argued that because the termination letter did not specify the period of notice and because
he believed that it was necessary to continue to perform work associated with sales in which he was involved to bring them to
settlement that the relationship between the parties continued - Respondent argued that application was out of time on the basis
that the application was filed on 31 March 2000, yet termination took effect on 25 February 2000, which is more than 28 days
allowed by s29(2) of I.R. Act - Commission found that the Applicant's employment was terminated on 25 February 2000 and
accordingly the application was filed out of out - Dismissed - Mr A Macleod -v- Falcon Estate Agency - APPL 472 of 2000 -
SCOTT C. - 24/08/00 - Real Estate Agency .................................................................................................................................. 4449

Application re unfair dismissal and contractual entitlements - Applicant argued she was never given any warning or notice regarding
her performance nor was she afforded procedural fairness leading up to the termination and sought reinstatement - Respondent
argued that Applicant was showing signs of stress in her job and it had decided to shift her from the Area Manager's position -
Further, as Applicant accepted the offer but later changed her mind, it was accepted as a resignation - Commission found on
evidence that Respondent could not have continued with the Applicant in her Area Manager role without damage to the
business and having regard to s.26 of the Act, that is equity, good conscience and substantial merits of the case, it considered
that Applicant was afforded a fair go and did not avail herself of that, therefore dismissal was not unfair - Dismissed Applicant
was afforded a fair go and did not avail herself of that, therefore the Commission did not find that the dismissal was unfair -
Dismissed. - Ms AL MacPhail -v- Tonesports Pty Ltd (ACN 076 450 229) - APPL 1863 of 1999 - WOOD,C - 07/09/00 –
Fitness ........................................................................................................................................................................................... 4450

Application re unfair dismissal and contractual entitlements - Applicant argued dismissal was harsh, oppressive and unfair and sought
reinstatement or re -employment or alternatively compensation of six months remuneration - Respondent's Agent argued that
Applicant's poor performance over a six month period was such that he should have been dismissed with four weeks notice and
accordingly the Commission should order that he be paid four weeks pay in lieu of notice - Respondent further argued that
Applicant had failed to mitigate his loss by refusing the offer of employment as a consultant and had failed in his duty to
diligently seek alternative employment, therefore, Commission should not make the orders sought - Commission reviewed
authorities and found that Applicant had diligently sought alternative employment and ordered that he be reinstated to his
former position with all entitlements - Ordered Accordingly - Mr C O'Keeffe -v- Flight Centre Limited ACN 003 377 188 -
APPL 150 of 2000 - SMITH, C - 10/08/00 – Travel...................................................................................................................... 4454

Application re unfair dismissal and contractual entitlements - Applicant argued he was unfairly dismissed and sought compensation -
Respondent argued that the viability of his business was at stake and he had to take decisive action - Further, Respondent
admitted that Applicant was not given notice, he was simply told the position no longer existed and he would be retrenched
forthwith - Commission reviewed authorities and found on evidence that Applicant was unfairly dismissed and ordered that
compensation be paid to Applicant - Granted - Mr PGA O'Neill -v- Triwest Investments Pty Ltd T/As Atlas Rent A Car -
APPL 1430 of 1999 - GREGOR C - Property Services ................................................................................................................. 4461

Application re unfair dismissal - Applicant contended that he was harshly, oppressively and unfairly dismissed by Respondent and
sought an order pursuant to s23A of the Act for compensation - Further, Respondent had effectively procured his resignation in
circumstances such that it was not a result of the exercise of his own free will - Respondent contented that having regard to all
of the material circumstances, Applicant tendered his resignation after having made a considered decision over an extended
period of time, that it relied solely upon the question of the absence of a dismissal and thus jurisdiction, and elected to put no
submissions to the Commission on the merits or otherwise of the Applicant's claim - Commission reviewed authorities and was
not persuaded on balance that as a matter of law, Applicant was dismissed by the Respondent to confer jurisdiction on the
Commission - Dismissed respondent to confer jurisdiction on the Commission - Dismissed - Mr B Raven -v- Roman Catholic
Bishop of Bunbury - APPL 82 of 1999 - KENNER C - 16/08/00 – Education .............................................................................. 4462

Application re unfair dismissal - Respondent argued that it was not the Applicant's employer, that Applicant had not correctly named
the Respondent, that Application was directed at a natural person and not to the legal entity which was the employer -
Commission after reviewing Full Bench Decision in Parveen (supra), authorities, the parties' submissions and the evidence
before it, concluded that Applicant's employer was Westcress Pty Ltd t/as Wescon, that the Respondent were the directors and
operators of that company and that in accordance to s27(1)(m) of the I.R. Act and to equity, good conscience and substantial
merits of the matter, the Respondent's name should be amended - However, subsequent to the findings Commission was
advised that the parties had reached an agreement and the matter was dismissed - Dismissed - Mr TM Richards -v- G
Koroveshi, Wescon - APPL 1655 of 1999 - SCOTT C. - 07/04/00 – Construction........................................................................ 4471

Application re unfair dismissal - Preliminary point re jurisdiction - Application was to either join ERG Telecommunications as a party
to this application or in the alternate to amend the name ERG Management Services - Applicant argued he was confused about
who his real employer was - Commission reviewed authorities and relevant sections of the I.R. Act and found on evidence that
there was no reason to reach the conclusion that Applicant ought to have been confused as there were many clear indications as
to whom his employer was - Further, that the 28 day period in which an application can be lodged was a mandatory provision
of the Act and that the unfair dismissal application was out of time - Commission ruled against the inclusion of ERG
Telecommunication as a second respondent and amending the name ERG Management Services and dismissed application as a
nullity - Dismissed - Mr SS Saunders -v- ERG Management Services Ltd ACN 009 057 185 - APPL 780,1547 of 1999 -
GREGOR C - 14/08/00 – Telecommun ......................................................................................................................................... 4472
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Application re unfair dismissal and contractual entitlements - At the hearing, claim for denied contractual benefit was not pursued but
reinstatement to the position without loss of income or benefit was sought - Applicant argued he was constructively dismissed
because pressure was placed on him to accept an unfair and unachievable salary proposal or to resign - Respondent argued the
proposal was a realistic industry figure, part of the contract and an achievable target - Respondent further argued that
Applicant's sales performance had declined and that he had been spoken to about his poor performance - Commission found
that Applicant gave the employer an ultimatum to increase his pay or alternatively he would resign, that Respondent did not
accede to the ultimatum and accepted his resignation once offered therefore, Applicant by his own device terminated the
contract - Dismissed for want of jurisdiction - Mr M St Jorre -v- Australian Data Systems Pty Ltd ACN 009 087 870 - APPL
1212 of 1999 - WOOD,C - 17/08/00 – Computing........................................................................................................................ 4474

Application re unfair dismissal and contractual entitlements - Applicant argued that he was unfairly dismissed and sought contractual
benefits of payment in lieu of notice and entitlement to annual leave - Respondent raised a number of preliminary objections,
the first being that applicant was engaged pursuant to an award of the A.I.R.C. and that he was thereby precluded from
pursuing an application in this jurisdiction and secondly, that there was no dismissal - Respondent further argued that
Applicant had been demoted due to misconduct - Commission reviewed award and found that Applicant's employment was
covered by the award, that being covered by a federal award does not prevent the Commission from dealing with this
application and that Applicant's demotion constituted a dismissal - In its Reasons for Decision (Extempore) regarding the
merits of the Applicant's claim that he was harshly, oppressively or unfairly dismissed, Commission found that Applicant's
conduct constituted serious misconduct in that he failed to comply with a reasonable instruction and then lied to the client -
Further, Commission reviewed authorities and found in all circumstances, Respondent could not have done much more, that
Applicant needed to recognise that it was his own action which brought about his demise and accordingly dismissed the claim
for harsh, oppressive and unfair dismissal and the claim for reasonable notice - In its Supplementary Reasons regarding annual
leave entitlement - Commission concluded that the onus rests on the applicant to demonstrate how the entitlement for annual
leave arises however, he has not done so - Dismissed - RJ Tapiata -v- Olten Pty Ltd - APPL 330 of 1999 - SCOTT C. -
31/03/00 – Security........................................................................................................................................................................ 4476

Application re unfair dismissal and contractual entitlements - Applicant argued he was dismissed for allegedly breaching his contract
of employment but was not given an opportunity to explain his actions and sought compensation for loss of employment and
remuneration for work performed prior to termination - Respondent did not appear but wrote to the Commission challenging
its jurisdiction to entertain the application or otherwise disputing the merits of the claim - Commission reviewed Act,
authorities and found that it did not have jurisdiction to deal with the matter - Further, with regard to the outstanding benefits
claimed, the Commission was a creature of statute with authority to inquire and deal only with an industrial matter and that the
claim in question cannot be said to be an industrial matter as defined - Dismissed industry with a real and sufficient connection
to this State the claim cannot be said to be an industrial matter as defined - Dismissed - Mr MA Tranfield -v- Ray Douglas
Parker T/A Marine Offshore Survey and Commissioning - APPL 23 of 2000 - FIELDING C - 29/08/00 – Surveying................. 4482

Application re unfair dismissal - Applicant argued that dismissal was either unfair, harsh or oppressive and sought compensation for
benefits denied under his contract of service - Respondent denied that dismissal was unfair or that it denied applicant any
benefits to which he was entitled under his contract of employment - Commission found that there were good reasons for
respondent to terminate applicant's employment, that applicant was informed and knew before he was dismissed that he was
not performing his duties to the respondent's satisfaction and that on balance the dismissal was neither harsh, oppressive or
unfair - Commission further found that the relief in respect of unfair dismissal should be dismissed and that applicant be
entitled to recover $4,250 gross inclusive of motor vehicle entitlements - Ordered Accordingly - Mr TNW Vickridge -v- 89
Eighty Nine Enterprises - APPL 1630 of 1999 - FIELDING C - 08/08/00 – Sales ........................................................................ 4485

Conference referred re unfair dismissal - Applicant union argued that the dismissal of its member for breach of safety procedure was
unfair and too severe, that there was a denial of procedural fairness in the subsequent disciplinary inquiry and that the safety
procedure was unclear - Respondent opposed all claims and argued that Applicant was dismissed for a fundamental breach of
the safety procedure, that the Company Policy concerning this dispute was covered in the BHP Iron Ore Pty Ltd Tagging
Regulations and the penalty for breaching this Regulation is set out as dismissal - Commission found that Applicant knew of
the procedure, how it operated and the possible consequence for a breach was dismissal, however, he probably simply forgot
the tagging procedure as there was no real evidence or suggestion that he purposely thwarted the regulations - Commission
further found that the series of investigations and inquiries were procedurally fair and that Applicant was his own enemy in
that he neglected to treat the inquiry with the seriousness it deserved - Dismissed - CONSTRUCTION, MINING, ENERGY -
v- BHP Iron Ore Pty Ltd - CR 67 of 2000 - WOOD,C - 30/08/00 - Metal Ore Mining ................................................................. 4504

Application re unfair dismissal - Applicant argued that he was unfairly victimised, that his activities unduly scrutinised by
Respondent's administrators, that because he learnt so much about Respondent's operations the foremen felt uncomfortable and
so made a concerted effort to end his employment - Further, Applicant sought relief in the form of reinstatement - Respondent
denied that Applicant was unfairly dismissed and argued amongst a number of reasons that his behaviour was "unacceptable"
and that he was also offered counselling in an effort to have him mend his ways and thereby save his employment -
Commission found that Applicant was far from being victimised as he was given every opportunity to accept that he was first
and foremost an employee of the Respondent and like others, bound to respect and, in particular, comply with lawful directions
of his supervisors - Commission further found that Applicant and Applicant Union had not discharged the onus of establishing
that Respondent abused its right to terminate his employment, but Respondent had established that it did not abuse that right -
Dismissed - CONSTRUCTION, MINING, ENERGY -v- BHP Iron Ore Pty Ltd - APPL 1714 of 1999;CR 287 of 1999 -
FIELDING C - 08/08/00 – Mining ................................................................................................................................................ 4515

2Appeal against Decision of Commission (80WAIG3076) re unfair dismissal and contractual entitlements - Appellant argued on a
number of grounds including that the Learned Commissioner erred in law in finding there was no dismissal of the Appellant by
the Respondent, and therefore no jurisdiction for the matter to be brought before the Commission and be determined pursuant
to s29(1)(b) and s23A of the Act - Further, the Commissioner erred at law and his discretion miscarried in refusing to allow the
Appellant to cross-examine witnesses for the Respondent as to the Respondent's conduct in respect of employees of the
Respondent placed in a similar situation to that of the Appellant subsequent to the Appellant's termination - Full Bench
reviewed authorities and found amongst a number of reasons, that the termination of the contract of employment in this case
was not brought about by the act of the employer, but by the resignation of the Appellant employee, which was accepted by the
employer, that the Appellant was neither "tripped nor pushed" and that within the meaning of s29(1)(b)(i) of the Act, there was
no dismissal - Full Bench further found that as there was no dismissal and no jurisdiction, it was not necessary to decide
whether the referral was in time, therefore, for all those reasons, the Commissioner did not err, the appeal was not made out -
Dismissed - Mr R Malcolm -v- Mobil Exploration & Producing Australia Pty Ltd ACN 004 588 827 - FBA 36 of 2000 - Full
Bench - SHARKEY P/FIELDING C/KENNER C - 11/10/00 – Exploration................................................................................. 4590

2Appeal against Decision of Commission (79WAIG1758) re unfair dismissal - Full Bench reviewed authorities and found that
material matters of fact and law in this case were indistinguishable from what existed and applied in City of Mandurah v Hull
(IAC)(op cit) - Full Bench regarded themselves bound by the ratio in that case, therefore, were of the view that the submissions
on behalf of the Appellant, which coincide with all but one of the submissions for the Respondent, directed them to make
orders which they have made, the Commission at first instance having erred in ordering as it did and ordered that the appeal
should be upheld and the decision at first instance quashed - Upheld and Quashed - Mr PH Summerfield -v- Shire of Katanning
- FBA 5 of 1999 - Full Bench - SHARKEY P/FIELDING C/WOOD,C - 05/10/00 - Local Government ...................................... 4599
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Complaint re breach of Workplace Agreement Act - Complainant argued that the Defendant unfairly dismissed her without a valid

reason and without giving notice and was seeking Orders pursuant to s.51 of the Act - Defendant argued that Complainant
resigned and it did not terminate her employment - Industrial Magistrate found that the Defendant could not reasonably accept
an ultimatum given by the Complainant and in consequence of its refusal to accept the ultimatum the Complainant resigned in
an impetuous act and that the Complainant resigned intentionally and voluntarily and it was not a forced resignation -
Industrial Magistrate further found that the Complainant resigned with intention of doing so and that such resignation was not
withdrawn, therefore the claim made alleging unfair dismissal cannot be and was not made out - Dismissed - Ms J Searle -v-
Stride Nominees Pty Ltd T/F R.F. Stride Family Trust T/A Pooltime - CP 21 of 2000 - Industrial Magistrate - Cicchini IM -
26/09/00 - Pool Supplies................................................................................................................................................................ 4824

Application re unfair dismissal - Applicant argued dismissal was unfair, that although he suffered a back injury he stabilised the injury
through a rehabilitation programme and he reported no circumstances where he was unable to perform duties or refused to
work in any area of the plant, but brought his back situation to the notice of the employer as part of duty of care, however,
Respondent terminated his permanent work, offered him casual work and advised that he was unsuitable for abattoir work -
Respondent argued that it relied on the Applicant's confidence prior to the induction course about his ability to perform work at
the plant and it was only subsequently that he raised these doubts about his capacity and this left them no opportunity but to
offer him a casual position - Commission found that Applicant was unfairly dismissed and as reinstatement was impracticable,
compensation was awarded - Granted - Mr GEM BOARDLEY -v- Skill Hire Pty Ltd - APPL 1390 of 1999 - GREGOR C -
09/10/00 - Meat Product Manufacturing........................................................................................................................................ 4827

Application re unfair dismissal - Applicant argued that he had been harshly, oppressively or unfairly dismissed and sought amendment
of the employment separation certificate and one week's pay - Respondent argued that the terms of settlement being a week's
pay in lieu of notice and the amendment of the reasons for dismissal in the employment separation certificate were at
applicant's initiative and that he had suffered no disadvantage in reaching the agreement - Commission found that applicant
had sought an amendment to the employment separation certificate to enable an insurance policy to be activated, which he
acknowledged were at his initiative and then had a change of heart because of the insurance company's response regarding the
amended certificate - Commission found that it would be contrary to public interest for parties to reach agreements on certain
terms and yet later, because of the actions of a third party, one party was no longer satisfied with the agreement reached and
sought to proceed - Further, that application ought be dismissed as it would be contrary to equity and the substantial merits of
the case and contrary to public interest to allow application to proceed - Ordered Accordingly - Mr B Campbell -v- Kimberley
Building Supplies - APPL 948 of 2000 - SCOTT C. - 14/09/00 - Building Structure Services...................................................... 4829

Application re unfair dismissal - Applicant argued that he was harshly, oppressively or unfairly dismissed and sought compensation -
Respondent argued that application was out of time - Commission upheld respondent's submission that application was out of
time and dismissed it - Further, applicant applied for costs due to respondent's late submission regarding application being out
of time - Commission was satisfied that there was no suggestion of vexatiousness or malice in the timing of the point being
raised by respondent and concluded that the application for costs would be dismissed - Dismissed - Mr G Camplin -v- Jigalong
Community Inc - APPL 1987 of 1998 - SCOTT C. - 20/09/00...................................................................................................... 4831

Application re unfair dismissal - Applicant argued dismissal was unfair because she was never told of any shortcomings and not given
the opportunity to explain issues affecting her working relationship with the Manager and sought compensation - Respondent
argued that those matters were brought to the Applicant's attention and that it did not initiate the termination and in all the
circumstances acted fairly and reasonable towards the Applicant and opposed the claim - Commission found that the working
relationship between the Applicant and the Manager broke down completely and the Applicant's attitude towards her Manager
based on her rejection of his role as Manager and Supervisor conditioned the attitudes and performance she exhibited during
December and January and further found that the Applicant was not dismissed unfairly - Dismissed - Ms FF French -v-
National Electrical Services Pty Ltd - APPL 144 of 1999 - COLEMAN CC - 14/09/00 – Electrical............................................. 4833

Application re unfair dismissal and contractual entitlements - Applicant argued he had been dismissed for reasons of redundancy but
later discovered that the job had been given to someone else and sought reinstatement and denied contractual entitlements in
the form of payment for untaken sick leave - Respondent argued Commission did not have jurisdiction to entertain the
application as it was lodged out of time and as the workplace agreement had expired the sick leave benefit fell to be
determined under the Minimum Conditions of Employment Act and the Security Officers Award - Commission found that
application was lodged out of time, that the claim of unfair dismissal be dismissed and as for the claim of contractual benefit
the parties were able to reach a "commercial" agreement and by consent the Respondent was to pay contractual entitlements to
Applicant - Order Issued - Mr MJ Hamilton -v- Goldfields Commercial Security Pty Ltd - APPL 1178 of 2000 - FIELDING C
- 15/09/00 – Security ..................................................................................................................................................................... 4837

Application re unfair dismissal and contractual entitlements - Applicant decided to discontinue the application prior to the conference
date but did not notify the Commission - The Respondent attended the conference and stated that it had incurred costs to be
awarded against Applicant - Commission issued an Order giving liberty to the Respondent to apply for an Order for costs -
Although the Commission has the power to award costs under the Act, it will do so only in extreme circumstances -
Commission found that the Applicant did not proceed with the application in a frivolous or vexatious manner or try to cause
detriment to the Respondent by not notifying of her change of mind - Accordingly an Order was issued dismissing the
Respondent's application for costs - Dismissed - Ms VM Ho -v- International Learning Foundation Inc - APPL 297 of 2000 -
BEECH C - 06/09/00..................................................................................................................................................................... 4838

Application re unfair dismissal - Applicant argued that dismissal was unfair - Respondent disagreed and argued that applicant "was
given formal written notice by telephone" that her services would no longer be required upon respondent's return from Europe
and that applicant had been guilty of serious and wilful misconduct in the course of employment, justifying summary dismissal
- Commission found no evidence at all of any irregularities in the books of account, no allegation of misconduct on part of
applicant either in evidence of or submissions put on respondent's behalf, and no evidence of poor work performance on behalf
of applicant which would justify dismissal - Commission was satisfied that no reason was established why applicant was
dismissed, that dismissal was unfair, reinstatement was impracticable and the rate at which compensation was to be calculated
for 16 weeks was the rate at which applicant would have been paid had dismissal not occurred - Commission was further
prompted to award applicant a payment equivalent to one week's wages by way of compensation for injury arising from
dismissal and reserved liberty to the parties to apply to the Commission within 21 days of issuance of the Order if unable to
agree on the money to be paid - Ordered Accordingly - Ms A Imre -v- Monika Kovesdi T/as Floral Obsessions - APPL 102 of
2000 - BEECH C - 07/09/00 - Cut Flower & Flower Seed Grow .................................................................................................. 4839

Application re unfair dismissal - Applicant argued dismissal was unfair because she was not given an opportunity to complete the
agreed period of probation - Respondent argued that the decision of not continuing the probationary period was based upon
Applicant's attendance record at the training course and as an accredited trainer for the purpose of apprenticeships, it should
maintain a certain standard - Commission found that the Applicant was given an opportunity to prove her suitability and was
also warned of the need to improve, therefore it was quite reasonable for the Respondent to have reached that conclusion and
the dismissal was not unfair - Dismissed - Ms N L Meehan -v- Volona Nominees Pty Ltd - APPL 1224 of 1999 - BEECH C -
05/09/00 – Hairdressing................................................................................................................................................................. 4843
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Application re unfair dismissal and contractual entitlements - Applicant argued she was not given a reason for the dismissal nor was
she given any notice of termination, therefore dismissal was unfair - There was no appearance or argument from the
Respondent - Commission found on evidence that Applicant was more likely to be a part time employee regularly employed
than an itinerant casual employee, that she was not given any reason for her dismissal or any notice of the termination of her
employment, therefore she was unfairly dismissed and was entitled to 1 week's notice of termination - Commission further
found that to treat an enthusiastic employee who was good at her job in this manner reflected poorly upon the Respondent, that
Applicant had taken the appropriate steps to mitigate her loss and ordered that as reinstatement was impracticable,
compensation for the unfairness be paid plus a further 1 week's wages as an entitlement due to her, being the notice period -
Ordered Accordingly - Miss K Mundy -v- Westco Jeans Pty Ltd - APPL 1104 of 2000 - BEECH C - 19/09/00 – Clothing......... 4846

Application re unfair dismissal and contractual entitlements - Applicant argued she was harshly and unfairly dismissed and was not
given any prior counselling or warning in relation to her performance or dismissal and sought compensation and denied
contractual entitlements depending on findings concerning a claim for denied salary increase after three months - Respondent
argued Applicant was on probation, that she was dismissed for misconduct and because of conflicts with other staff -
Commission found that Applicant was dismissed harshly and unfairly without properly warned or counselled about her
performance, that she was clearly not on probation at the time of dismissal, that it would be impracticable for her to again work
for Respondent and that she has not made out her contractual benefits claim for what she said was an agreed increase in her
salary as there was nothing in the evidence to suggest the contrary - Further, Commission reviewed authorities and found that
the loss by Applicant was as claimed and ordered that compensation be paid, plus the amount of $135.00 for the mobile
telephone account - Ordered Accordingly - Mrs AB Purnell -v- Arora Pty Ltd ACN: 008 947 957 trading as ARB 4X4
Accessories - APPL 1522 of 1999 - WOOD,C - 28/09/00 – Sales................................................................................................. 4849

Application re unfair dismissal - Applicant argued that he was unfairly dismissed while on sick leave and sought Orders pursuant to
s.23A of the Industrial Relations Act - Respondent argued Applicant was dismissed for safety reasons - Commission found on
evidence that Applicant was unfairly dismissed and that he had tried to mitigate his loss by obtaining employment elsewhere -
Commission further found that as reinstatement was impracticable, that Applicant had a legal entitlement to loss or injury
caused by his dismissal pursuant to s.23A(2)(b)(a) of the Act and ordered that Respondent pay compensation - Granted - Mr
VC Robinson -v- Fortcross Pty Ltd t/as Golden Valley Boarding House - APPL 1123 of 1999 - GREGOR C - 07/09/00 –
Board............................................................................................................................................................................................. 4852

Application re unfair dismissal following determination of preliminary issue (80WAIG416) regarding whether Applicant was
dismissed and if he was, whether the dismissal was unfair - Applicant argued that the situation was properly to be characterised
as a constructive dismissal, that he was placed in the situation where Respondent made it quite plain that either he accepts the
new arrangement and that he would not be teaching the second module, or he was to leave - Respondent argued that Applicant
was informed that it was the intention of the employer to appoint a back-up trainer to teach the second module in such a way
that the new trainer and the Applicant could teach day and night classes between them, that it was not sure how this would
affect him but as it was intended to trial the new trainer, Applicant would not be required for the 10 weeks duration of the new
module which would give him time to "organise his other work" - Commission found on evidence that had Applicant's reaction
not been as it was, he would have continued teaching for the balance of that module and the cessation of the contract of
employment was brought about by his own principate action - Commission was satisfied that Applicant was not dismissed and
that the claim therefore for unfair dismissal would be dismissed for want of jurisdiction - Dismissed - Mr BF Stokes -v- The
Typing Centre of Perth Pty Ltd (008 740 350) t/as "Australian International College of Commerce" - APPL 779 of 1999 -
BEECH C - 24/08/00 – Education ................................................................................................................................................. 4855

Application re unfair dismissal - Applicant argued dismissal was unfair because he was dismissed just after the Manageress' brother
commenced work as an "all-rounder" - There was no argument or appearance from Respondent - Commission found it was
unfair that the Applicant's services should have been summarily terminated to make way for someone whose wage was
considerably less, therefore the termination was harsh and unfair - Further, as reinstatement was impracticable given the
circumstances which the Applicant believed existed with respect to the business and the unlikelihood of the relationship with
the Manager being re-established, compensation was awarded - Granted - Mr T Westmancott -v- Delsana Holdings Pty Ltd
T/as Villa Della Luna Restaurant - APPL 201 of 2000 - COLEMAN CC - 29/09/00 – Cafes ....................................................... 4858

Conference Referred re unfair dismissal - Preliminary issue - Applicant Union argued that it's member was harshly, oppressively and
unfairly dismissed - Respondent argued that a jurisdictional issue existed in relation to the competency of the application, that
applicant had entered into an individual WPA with respondent under the Workplace Agreements Act 1993, that applicant was
terminated thereafter, and that subsequently, the Commissioner of Workplace Agreements notified the parties to the WPA that
the application to register it had been refused - Commission found that a valid workplace agreement existed under the WPA
until refused registration by a delegate of the Workplace Agreements Commission and subsequently applicant was terminated -
Commission therefore was satisfied that the present application was properly within the Commission's jurisdiction and power
under the Act - Declared Accordingly - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch -v- Advanced Life Ambulance Service - CR 170 of 2000 - KENNER C - 25/09/00 ......................................................... 4869

1Appeal against Decision of Full Bench (80WAIG3171) re dismissed application for unfair dismissal - Appellant argued that
Commission did not have jurisdiction under the Act to order either reinstatement or payment of lost wages caused by the
dismissal, as respondent was covered by Federal Award - Industrial Appeal Court reviewed provisions of the Act and found
amongst a number of grounds that Commission had jurisdiction to settle and determine any industrial matters and disputes,
there could be no be no basis for arguing that an Order for compensation for loss of injury caused by a dismissal may be made,
and that claims for compensation for wages lost following a dismissal were subject to the restrictions imposed by s.23A - IAC
was satisfied in the circumstances to allow this appeal and quash the order for compensation - Upheld and Quashed - City of
Geraldton -v- Mr DJ Cooling - IAC 4 of 2000 - Industrial Appeal Court - Kennedy J./Scott J./Parker J. - 16/11/00 - Local
Government .................................................................................................................................................................................. 5341

2Appeal against Decision of Commission (80WAIG2749) re unfair dismissal and payment of compensation - Appellant argued on the
matter relating to the non-payment of compensation for the loss of earnings and in particular, failed to order compensation to
offset the loss suffered by Mr. Ward by reason of the dismissal - Further failed to award Mr. Ward the loss suffered by him by
reason of the dismissal, subject only to the statutory limit and determined not to pay Mr. Ward compensation for loss of
earnings after evidence from Mr. Ward that he was unemployed for a period of some 19 weeks - Full Bench found that the
decision of the Commission was discretionary and that it was for the Appellant to establish that the exercise of discretion at
first instance miscarried according to the established principles - Further Mr. Ward was given a redundancy payment in excess
of that prescribed by the award thus there was no error established in the exercise of discretion - Dismissed - AUTO, FOOD,
METAL, ENGIN UNION -v- Goldfields Contractors Pty Ltd - FBA 32 of 2000 - Full Bench - SHARKEY P/COLEMAN
CC/SCOTT C. - 06/12/00 - Metal Ore Mining  ............................................................................................................................ 5345

2Appeal against Decision of Commission (80WAIG1963) re unfair dismissal - Appellant argued amongst a number of reasons that the
learned Senior Commissioner erred in law and failed to find that the summary dismissal was harsh, unjust and unreasonable
and to take into account the failure of the Respondents to comply with its own disciplinary procedure in giving a final warning
and the deficiencies in the provision of the equipment provided by the Respondent were a contributing cause of the accident
and sought an Order for extension of time to file an appeal to the Full Bench of the Commission - Full Bench found that the
Appellant's breaches of safety were found not to be minor but of such seriousness that the trust between the employer and the
employee had been completely underminded and that the Appellant committed a clear breach of the Respondent's safety policy
and procedures and failed in his duty of care at common law to take reasonable care for both himself and co-employees as he
was a very experienced operator and a team leader - Full Bench further found that the Respondent did not abuse its right to
dismiss the Appellant - Appeal dismissed. - Mr KR Porter -v- Eltin Limited (ACN 009 366 036) & Other - FBA 26 of 2000 -
SHARKEY P/COLEMAN CC/KENNER C - 23/08/00 – Goldmining.......................................................................................... 5348



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 78 W.A.I.G.

CUMULATIVE DIGEST—continued

Page

5782

TERMINATION—continued
Application re unfair dismissal and contractual entitlement - Applicant argued that he was unfairly dismissed and sought

compensation for the loss on dismissal, unpaid contractual benefits, 4 weeks' pay in lieu of notice, non -provision of company
vehicle and unpaid overtime - Respondent did not appear at the hearing and has a history of failing to attend upon notices and
proceedings in this Commission - Commission found that applicant was unfairly dismissed, reinstatement was not available
and applicant should receive compensation for loss and a further 3 weeks' pay in lieu of notice while the balance of claims are
dismissed - Ordered Accordingly- Mr PA Bennett -v- Defense Shield Pty Ltd & Others-APPL 1494,1495 of 1999-GREGOR
C-13/11/00-Finance ...................................................................................................................................................................... 5622

Application re unfair dismissal and contractual entitlements - Applicant argued that his dismissal was unfair, payment of monies paid
to him on termination was inadequate, that he was not given any proper notice of termination and was not paid any redundancy
pay - Respondent had not responded at all to this application, failed to attend a meeting organised by an officer of the
Commission and when the matter came on for hearing failed to make an appearance, therefore Commission proceeded to hear
and determine the matter in his absence - Commission found that dismissal was unfair, that applicant was not given notice of
the termination, that reinstatement was impracticable by reason of the respondent no longer being in business, and assessed a
fair redundancy payment to be 16 weeks' pay by way of compensation for the loss - Granted - Mr K Bouhlas -v- A.K.Bros Pty
Ltd ACN 008900025 Trading as Regina Footwear - APPL 1010 of 2000 - BEECH C - 06/11/00 - Footware   ............................ 5624

Application re unfair dismissal - Applicant argued that she was dismissed either harshly, oppressively or unfairly and sought
compensation as she was given little or no warning of her impending termination - Respondent denied this and argued that
Applicant was guilty of misconduct warranting summary dismissal as she had without authority charged to Respondent's
account costs incurred in consulting her solicitors, rental costs for her private mailbox, cost of statutory material for use by her
husband in his real estate business and, furthermore, paid her husband's fees for work done in respect of the adjoining property
- Commission found that common law gave the right to terminate a fixed-term contract earlier in the case of gross misconduct,
that applicant had despatched cheques in defiance of a lawful and reasonable instruction in combination with a number of other
acts which came to light after termination of employment, that Applicant acted contrary to Respondent's best interests and
more for her own and her husband's benefit which culminated in a serious act of disobedience, therefore, looked at in its
totality, dismissal was not unfair and that applicant was not entitled to relief either in respect of unfair dismissal or denied
contractual entitlements - Dismissed - Ms LF Butler -v- Sassey Pty Ltd ACN 008 996 156 - APPL 327 of 2000 - FIELDING C
- 06/12/00 - Horticulture & Fruit Growing ................................................................................................................................... 5629

Application re unfair dismissal - Applicant argued that he had been harshly, oppressively and unfairly dismissed and sought
reinstatement without loss of entitlements - No evidence was called for the respondent - Commission found that applicant had
been harshly, oppressively and unfairly dismissed, applicant ought to be reinstated, paid for all wages lost during the
intervening period, cover his normal weekly earnings for the period of unemployment less the week's pay in lieu of notice
already paid and amount earned in alternate employment - In Supplementary Reasons for Decision applicant sought to include
Whitefire Enterprises Pty Ltd in name of respondent on the basis that the schedule setting out respondent's estimate of
applicant's loss of earnings noted that Pollock Nominees ceased to exist - Commission concluded that in the circumstances it
would be quite unfair, unreasonable and inappropriate to order a company which appeared to be unrelated to the respondent to
reinstate an employee not previously employed by it and to bear the responsibility of paying him six months wages, therefore
application to add Whitefire Enterprises Pty Ltd as a respondent be dismissed - Dismissed - Mr JL Butterfield -v- Pollock
Nominees Pty Ltd ACN 008 842 911 - APPL 604 of 2000 - SCOTT C. - 10/10/00 - --   ............................................................. 5633

Application re unfair dismissal - Applicant argued that he was unfairly dismissed because on the occasions he was absent from work
he provided medical certificates that indicated genuine illness and moreover he had been directed by the Respondent to not
attend work in his condition - Respondent argued that the Applicant was terminated because of his unacceptable attendance
record - Commission found that the Applicant did suffer an illness over a period of approximately three weeks which led to the
Applicant having some days absent from work for which he obtained medical certificates and that no time prior to the
dismissal were the Applicant's sick leave challenged and the Commission found that the Applicant was unfairly dismissed -
Granted and compensation ordered - Mr BT Carroll -v- Bulong Operations Pty Ltd - APPL 1355 of 2000 - KENNER C -
21/11/00 - Metal Ore Mining  ....................................................................................................................................................... 5637

Application re unfair dismissal - Applicants argued that they were harshly, oppressively and unfairly dismissed following an incident
concerning the return of a fish dish to the kitchen - Respondent argued that following the incident applicants abandoned their
employment because of the Chef's hot temper and after his ability as Chef was questioned - Commission found, having
considered all of the evidence, that applicant did not want to work anymore and wished to return to Thailand, and when his
authority as Chef was unacceptably questioned became angry, decided to resign and his wife advised that she intended to
follow him - Dismissed - Mrs R Chaiyo -v- Sawasdee Pty Ltd T/A Dusit Thai Restaurant - APPL 786,787 of 2000 - SMITH, C
- 17/11/00 - Accommodatn, Cafes&Restaurants............................................................................................................................ 5639

Application re contractual entitlement - Applicant argued that he was owed money and as a result of Commission's proceedings a
settlement was reached whereby Goldasia Pty Ltd t/a The Gold Nugget Cafe would pay him $5000 in 5 instalments according
to a timetable, however only the first three payments were made, therefore applicant sought an Order requiring the balance to
be paid to him - Commission found that applicant's agreement was that Goldasia Pty Ltd t/a The Gold Nugget would pay the
money, accordingly it is only to Goldasia Pty Ltd t/a The Gold Nugget Cafe that an Order will be directed - Issued Accordingly
- Mr R Chapman -v- Alban-Jara Pty Ltd ACN 083 080 219 - APPL 1367,1823 of 1999 - BEECH C - 13/11/00 – Cafes............. 5643

Application re unfair dismissal - Respondent argued that the Commission should exercise its powers under section 27(1)(c) of the IR
Act to award costs and expenses occurred when defending the unfair dismissal application - Though it was argued that the
Commission's general policy to exercise discretion to award costs is only done so in extreme cases, Respondent submitted that
because it put the Applicant on notice of its intention to claim costs in its notice of answer it should be awarded - Counsel for
the Applicant rejected the contentions of the Respondent on the basis that the Applicant was summarily dismissed without
prior warning and he was justified in bringing the Application and there was no basis upon which the categorisation of his
application can be described as extreme - Commission found clearly the test of extreme circumstances was not met and
dismissed the counter claim for costs - Dismissed. - Mr AW Edwards -v- Bridgestone Earthmover Tyres Pty Ltd ACN 000 069
714 - APPL 1205 of 1999 - GREGOR C - 30/11/00 - --   ............................................................................................................. 5644

Application re unfair dismissal and contractual entitlements - Applicant argued that his employment had ended due to the potential
loss of driver's licence - Respondent argued that he never terminated applicant - Commission was of the view that applicant
presented himself as wanting to move on from his employment and that respondent formed the view that applicant did not
want to work there anymore and prepared a separation certificate and final pay - Commission was not satisfied that these
circumstances could be said to have abandoned or repudiated applicant's contract or did not amount to any constructive
dismissal, as he was afforded more than a fair go - Dismissed - Mr DR Gillespie -v- Pacific Smash Repairs & Spray Painting
T/as Tag Holdings Pty Ltd - APPL 573 of 2000 - WOOD,C - 25/09/00 - Motor Vehicle Rtlg & Services  .................................. 5647

Application re unfair dismissal - Applicant argued that dismissal was unfair because he was pressured to resign and the work he was
required to do was not in accordance with his contract of employment - Respondent argued that the Applicant had tendered his
resignation and the Applicant had worked out his notice and was paid in lieu of notice in accordance with his contract - Further
Respondent argued that the application was lodged out of time and should be dismissed for want of jurisdiction - Commission
found that the Applicant's last day of work was 20 January 1999 and that he was paid the balance of his contract in lieu of
notice as at that date and that the application being lodged on 23 February 1999 had been lodged out of time - Dismissed for
want of jurisdiction - D Jones -v- Transfield Maintenance - APPL 242 of 1999 - WOOD,C - 24/11/00 - Air .............................. 5648
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Application re dismissal - Applicant argued that she was dismissed - Respondent argued that applicant's job of Operations Manager
was no longer available - Commission found that applicant was an Operations Manager when the people who were setting up
the business were hopeful of it becoming a profitable enterprise, that the position offered of Bar Manager at $16 per hr was a
significantly different position which she was not obliged to accept and that her position of Operations Manager ended because
it was no longer available, therefore Commission was satisfied that applicant was dismissed from the position of Operations
Manager - Declaration of dismissal issued - Ms V Monroe -v- Silkpoint Holdings Trading as Zebrowski's Bar and Cabaret -
APPL 1015 of 2000 - BEECH C - 03/11/00 - Accommodatn, Cafes&Restaurants........................................................................ 5651

Application re unfair dismissal - Applicant argued dismissal was unfair because she was dismissed when asked for four weeks annual
leave and was seeking compensation for the loss of secure employment and for the suddenness of her dismissal - Respondent
denied dismissal was unfair and argued that it refused leave because company was doing a prospectus and the workload was
considerable - When the leave was refused, Applicant became angry and because she had the access codes for the accounting
system she was considered a threat to the company and was dismissed - Commission found that the dismissal was unfair and as
reinstatement was impracticable compensation was granted - Granted. - Ms M Noble -v- No Regrets Pty Ltd (ACN 063 629
934) - APPL 262 of 2000 - BEECH C - 02/11/00 - -- .................................................................................................................... 5652

Application re contractual entitlements - Applicant argued that respondent denied him a benefit under his contract of employment, he
had been dismissed over the telephone and was not paid anything in lieu of notice - Respondent had not attended the hearing
and there was no response on the merit of this matter at all from him - Commission found that applicant was entitled to one
month's notice in writing and one month's salary by way of a benefit denied him under his contract of employment - Further,
Commission ordered that respondent pay applicant the benefit denied him under his contract of employment and 2 hrs wages
by way of costs for attending the proceedings - Commission concluded that the name of the respondent which had been cited
as Linda Quinn, Mezzonine could be amended to The Lunching Pad Pty Ltd - Granted - Mr S Pinnegar -v- Linda Quinn
Mezzonine - APPL 131 of 2000 - BEECH C - 09/11/00 - Accommodatn, Cafes&Restaurants   .................................................. 5655

Application re unfair dismissal and contractual entitlements - Applicant argued that she had been unfairly dismissed and not paid her
contractual entitlements because the Respondent wanted to change her contract of service - Respondent argued that every
opportunity was given to the Applicant to participate and accept the new contract of service as the old duties performed by the
Applicant no longer existed - Commission found that the conduct of the Respondent was reasonable as the Applicant's interest
were considered in the restructure of the business and thus there was no injustice to the Applicant - Dismissed - Ms EJ ROAST
-v- Forx Pty Ltd (ACN 008 972 076) - APPL 1678 of 1999 - GREGOR C - 29/11/00 - Hospitality ............................................ 5658

Application re unfair dismissal and contractual entitlements - Applicant argued that the termination was unfair because it was not in
writing and was with immediate effect and he was not the last to be employed - Respondent argued that the Applicant was
given notice of termination as the wages cost of the restaurant were too high and that he was the last on to be employed -
Further Respondent argued that the termination was not with immediate effect but the Applicant was to work out his notice -
Commission found that the Applicant was given notice of his termination and after notice was given immediately left the
premises and did not complete the balance of his shift or the intended notice and thus was not terminated with immediate effect
- Further Applicant was the last employed - Dismissed - Mr RJ Robinson -v- Beach Front Enterprises Pty Ltd. The Blue Duck
Cafe - APPL 1234 of 2000 - BEECH C - 28/11/00 - Cafes .......................................................................................................... 5662

Application re contractual entitlements - Applicant argued that he was not paid for 5 days work and sought to recover the sum of $940
being wages due - Respondent argued that applicant unlawfully or improperly caused damage to property and claimed a setoff
for a sum considerably more than applicant sought in these proceedings - Commission found that there was an agreement
between applicant and respondent for the hours worked by applicant and the rate to be paid per hour, and was satisfied that
applicant was not paid that sum and was denied a benefit under his contract of employment in the sum of $940 - Granted - Mr
K Stribrny -v- Richard Read & Associates Pty Ltd - APPL 1400 of 2000 - FIELDING C - 10/11/00 - Goldmining .................... 5664

Application re unfair dismissal as a result of a contravention of the Respondent's drug and alcohol policy - Applicant argued dismissal
was unfair because although it failed the alcohol tests as prescribed under the Policy, that such can only result from deliberate
conduct and that the Respondent itself had not honoured its obligations under the Policy - Respondent argued that at all times it
acted fairly and in accordance with the Policy - Commission found that the Respondent focused primarily on the punitive
elements of the Policy in its communication with its workforce - Accordingly an Order was issued dismissing the application -
Dismissed. - Mr GA Strange -v- Henry Walker Eltin - APPL 585 of 2000 - KENNER C - 05/12/00 - --  .................................... 5665

TRAINING
Application re unfair dismissal - Applicant argued dismissal was unfair, that although he suffered a back injury he stabilised the injury

through a rehabilitation programme and he reported no circumstances where he was unable to perform duties or refused to
work in any area of the plant, but brought his back situation to the notice of the employer as part of duty of care, however,
Respondent terminated his permanent work, offered him casual work and advised that he was unsuitable for abattoir work -
Respondent argued that it relied on the Applicant's confidence prior to the induction course about his ability to perform work at
the plant and it was only subsequently that he raised these doubts about his capacity and this left them no opportunity but to
offer him a casual position - Commission found that Applicant was unfairly dismissed and as reinstatement was impracticable,
compensation was awarded - Granted - Mr GEM BOARDLEY -v- Skill Hire Pty Ltd - APPL 1390 of 1999 - GREGOR C -
09/10/00 - Meat Product Manufacturing........................................................................................................................................ 4827

TRANSFER
Conference referred re observance of terms of Order No. CR2 of 1999 (79WAIG1223) requesting Westrail to make "special

arrangements" for persons whom have a genuine reason for wearing a beard - Applicant Union argued that the words "special
arrangements" should be interpreted to mean that the four remaining locomotive engine drivers affected by the Order CR2 of
1999 who remain at Kalgoorlie should now be transferred to the depot of their choice - Respondent objected to and opposed
the claim - Question re Jurisdiction - Respondent argued that it was beyond the jurisdiction of the Commission to order the
Respondent to transfer an employee or to deal with matters arising of the transfer, or non-transfer or an employee and sought
the dismissal of the claim - Respondent further argued that pursuant to s.23 of the I.R. Act, Commission lacked jurisdiction to
issue an order as the union requested - Commission found on evidence that the union's claim was not made out - Commission
further commented amongst a number of reasons that s.23(a) of the I.R. Act does not prevent the Commission from dealing
with any matter regarding transfers, it merely prevents it from dealing with those matters regarding transfers to which the
Public Sector Standard was applicable and nevertheless, for the reasons which it had set out earlier in its decision, an Order
will not issue in the union's favour - Dismissed - The Australian Rail, Tram and Bus Industry Union of Employees, West
Australian Branch -v- Western Australian Government Railways Commission - CRA 76 of 2000 - BEECH C - 29/06/00 –
Transport ....................................................................................................................................................................................... 3126

TRAVELLING
Complaint re Breach of the Building Trades (Construction) Award by failing to pay travel allowance, the correct rate for working on a

rostered day off, crib time, overtime for working without a lunch break, crib time for weekend work, meal allowance,
proportionate annual leave on termination, the correct rate of annual leave and waiting time - Industrial Magistrate reviewed
evidence, authorities, Award and found that Complainant was employed by Defendant usually doing work that may be
described falling within the definition of construction work, however, Complainant was not usually employed in any of the
callings set out in Clause 8 of the Award and was not usually employed in the construction industry - Decision Issued - The
Western Australian Builders' Labourers, Painters & Plasterers Union of Workers -v- Holtmeulen Pty Ltd T/A Fill-Crete WA -
CP 111 of 1997 - Industrial Magistrate - Malone IM – Construction............................................................................................. 4366
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UNFAIR DISCREPANCY
Application re unfair dismissal - Applicant argued dismissal was unfair, that although he suffered a back injury he stabilised the injury

through a rehabilitation programme and he reported no circumstances where he was unable to perform duties or refused to
work in any area of the plant, but brought his back situation to the notice of the employer as part of duty of care, however,
Respondent terminated his permanent work, offered him casual work and advised that he was unsuitable for abattoir work -
Respondent argued that it relied on the Applicant's confidence prior to the induction course about his ability to perform work at
the plant and it was only subsequently that he raised these doubts about his capacity and this left them no opportunity but to
offer him a casual position - Commission found that Applicant was unfairly dismissed and as reinstatement was impracticable,
compensation was awarded - Granted - Mr GEM BOARDLEY -v- Skill Hire Pty Ltd - APPL 1390 of 1999 - GREGOR C -
09/10/00 - Meat Product Manufacturing........................................................................................................................................ 4827

UNIONS
4Application for an order pursuant to s.66 of the I.R. Act - Applicant sought orders relating to the observance or non -observance, or

the manner of their observance of the rules of the respondent organisation and argued that initially respondent's Administrative
Committee had approved and supported his nomination for the seat representing the Mining and Pastoral Region, but at a later
meeting made a decision without consulting him not to support his nomination for another term - Applicant also argued that
there was a breach of the rules of procedural fairness and that he was shocked at the manner in which the respondent had
terminated his Parliamentary career - Respondent opposed the application and argued that the applicant had failed to gain ALP
pre-selection for any seat in the Mining and Pastoral Region - President found that there was no non -compliance with the
rules, that the election process went through a committee and the matter was put to the vote and decided against the applicant
19 to 10 - President further found that there was no breach of any rule of the respondent, express or implied - Dismissed - Mr
TR Helm -v- AUTO, FOOD, METAL, ENGIN UNION - PRES 8 of 2000 - President - SHARKEY P - 26/06/00 – Unions ....... 2850

Conference re cancellation of the Order of 16 December 1999 - Applicant Union argued that the Order of 16 December 1999 be
cancelled because the members overwhelmingly rejected the proposed Framework Agreement and that negotiation in a further
enterprise bargaining had also deteriorated - Respondent argued that it rejected the union's submissions as it believed that the
union and its members did not understand the consequences of returning to the award on their wages and conditions -
Commission found for a number of reasons that the Order be cancelled, that the I.R. Act permits a party to withdraw from an
agreement and the agreement had expired - Ordered Accordingly - The Australian Rail, Tram and Bus Industry Union of
Employees, West Australian Branch -v- Western Australian Government Railways Commission - C 335 of 1999 - BEECH C -
15/06/00 – Unions ......................................................................................................................................................................... 3113

4Matter remitted back to President by Industrial Appeal Court (in Appeal No. IAC8/1998, 79 WAIG2975) re rules brought before
President pursuant to s.97Q - Counsel for Applicant proposed that pursuant to s.66(2)(a) of the Act, the rule should be
disallowed - Respondent submitted that the rule should not be entirely disallowed - President drew attention to the power
conferred on it by s.66(2)(b) of the Act to direct that a rule be altered rather than disallowed, however, it was not submitted by
the parties to do so - Further, President referred to its finding in its Decision re Registrar v CEEEIPPU (No.
2194/1997)(unreported) delivered on 29/5/98 that Rule 15.2.7.2, as it stood was contrary to or inconsistent with s.97P(4) of the
Act, therefore, the rule being contrary to law, it had power to disallow it and in the circumstances, it found no reason not to
disallow the rule - Application granted and rule 15.2.7.2 disallowed - Registrar -v- COMM, ELECTRIC, ELECT, ENERGY -
APPL 2194 of 1997 - President - SHARKEY P - 14/07/00 – Unions ............................................................................................ 4335

Complaint re Breaches of Award - Complainant argued that defendant breached an award by failing to allow the accrued days off and
that prior to its members signing their contracts, the question of agreeing to forego entitlements to accrued days off was not
discussed - Defendant argued that complainant's members signed contracts on the basis that they would forego the accrued
days off - Industrial Magistrate found that all of the complainant's members were employed on contracts which incorporated
the provisions of the relevant Nurses Award and that the award provided for the accrual of days off, therefore, defendant was
in breach of the award by not allowing the accrual of days off - Proven - The Australian Nursing Federation, Industrial Union
of Workers Perth -v- Albany Regional Hospital - CP 99, 104 & CP 105 of 1997 - Industrial Magistrate - Malone IM - 01/03/98
- Health Services ........................................................................................................................................................................... 4353

Complaint re discriminatory and injurious acts against persons due to non-membership of employee organisation - Complainant
claimed that the threatening of free and lawful trade of employee was contrary to s.96E of the I.R. Act - Defendant argued that
employee was stopped for safety reasons, that in casual conversation told employee of union's location and denied stating that
employee couldn't come and work on site - Industrial Magistrate found on evidence that safety aspect was never raised and was
constructed by Defendant after event - Industrial Magistrate reviewed authorities and further found that in circumstance or
context the words used had constituted a threat and as intention to threaten existed, breach of s.96 had occurred - Proven - Mr
AG Shuttleton - DOPLR -v- J Wilson - CP 79 of 1995 - Industrial Magistrate - Whitely IM - 27/02/96 - Property Services ........ 4391

1Appeal against Decision of Full Bench (80WAIG4610) re Order pursuant to s72A of the I.R. Act - Appellant sought Orders to the
effect that it shall have the right to represent under the I.R. Act 1979 the industrial interests of all those persons employed by
Inghams Enterprises Pty Ltd at any location as the company's undertaking may subsequently be carried out, that the FPU shall
not have the right to represent under the I.R. Act, 1979 the industrial interests of any of those persons employed by Inghams
Enterprises at any location as the company's undertaking may subsequently be carried out and that Inghams Enterprises Pty Ltd
includes its successors, assignees, transmittees or any purchaser of the whole or any part of its business - Industrial Appeal
Court reviewed authorities, relevant sections of the I.R. Act and found on evidence that none of the provisions relied upon by
Appellant conferred upon the Commission the power to make the orders sought by it and accordingly dismissed the appeal -
IAC further added that they could detect no error in law in the decision of the Full Bench that, if it had the power to make the
order sought, it would decline to exercise it - Dismissed - AUTO, FOOD, METAL, ENGIN UNION -v - (Not applicable) -
IAC 2 of 2000 - Industrial Appeal Court - - Food, Beverage and Tobacco Mfg ............................................................................ 4577

2Application for Orders pursuant to Section 72A of the Industrial Relations Act 1979 - Applicant Union sought Orders allowing the
right to represent under the Act the industrial interests of all those persons employed by Inghams Enterprises Pty Ltd at
Osborne Park or such other location subsequently, that the Food Preservers' Union shall not have the right to represent the
employees or its Federal Union body the National Union of Workers at that site - Further Applicant Union sought an exclusive
representation order to give effect to the wishes of the employees and to facilitate efficient and orderly representation of the
employees - Applicant Union argued that the FPU or the NUW had neglected the needs of its members and the employees at
the Inghams site in Osborne Park, that it members and employees’ wished to have the Union represent them as the employees
had a lack of confidence in the FPU, that the Union brought these employees genuine assistance even though legally not
recognised to accept them as members and that over a period of time the it became more active at the work site on the request
of the employees and the elected shop stewards - Both the Food Preservers' Union and the National Union of Workers argued
that the Applicant Union did not have constitutional coverage pursuant to its rules of the process workers or production
employees, that the FPU had regretted the events and circumstances that arose to the lack of confidence of its members and
had previously a long history of a good track record - The employer Inghams Enterprises Pty Ltd had a clear preference for
both the FPU or the NUW workers and it emphasised it had a positive attitude with them where as with the Applicant Union it
had experienced industrial action - Many of the employees through their elected shop stewards had a clear preference for the
Applicant Union which arose because of the fact that the FPU was inept, gave them inadequate service, that the FPU did not
attend to their needs that the bulk of the employees were alienated and had no confidence in the FPU and the NUW - Full
Bench found that the serious ineptitude and the behaviour of the FPU was a major factor in this matter - Further the Applicant
Union did not have constitutional coverage of the process or production workers at Ingham Enterprises - Full Bench concluded
that to grant the employees the majority preference and serve their interests was a cogent enough reason to grant constitutional
coverage to the Applicant Union, the interests of the employees and the majority preference was the single most important
factor in granting the application, that the Applicant Union had provided genuine assistance to the employees and thus granted
the application and ordered exclusive coverage of the production employees at Inghams Enterprises at Baden Street and Powell
Street sites - Ordered Accordingly - AUTO, FOOD, METAL, ENGIN UNION -v- (Not applicable) - FBM 1 of 2000 - Full
Bench - SHARKEY P/KENNER C/WOOD,C - Food Manufacture .............................................................................................. 4610
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2Application to adjourn application and to conduct a secret ballot - Food Preservers' Union lodged an application seeking an
adjournment and relisting of the substantive application - Applicant Union filed an application and sought that a secret ballot
be conducted of those employees of Inghams to whom the application related to for the purpose of assisting the Commission to
determine the wishes of those employees as to industrial representation together with some procedural orders - Full Bench
found that there was no power in the Commission to order that a secret ballot be taken directly or through the Registrar, a
secret ballot whether through the Registrar or by the Commission should not be ordered and that the application for
adjournment was dismissed as the FPU had ample time to prepare - Dismissed - AUTO, FOOD, METAL, ENGIN UNION -v-
(Not applicable) - FBM 1 of 2000 - Full Bench - SHARKEY P/KENNER C/WOOD,C - Food Manufacture............................... 4610

4Application re reference of rules by Full Bench under s72 - A Minute of Proposed Order was submitted on behalf of the AFMEPKIU
in a hearing pursuant to s.72A(6) of the I.R. Act 1979 - President found after reading the rules, that the Minute of Proposed
Order adequately and properly reflected the orders made by the Full Bench in matter No. FBM 1/2000 dated 14/09/2000 and
for that reason, the equity, good conscience and the substantial merits of the case required him to order the alterations to the
Rules of each of the organisations to adequately and properly reflect the Full Bench's orders under s.72A of the Act -
Alteration of rules made - Order Issued - The Food Preservers' Union of Western Australia, Union of Workers -v- (Not
applicable) - PRES 15,16 of 2000 - President - SHARKEY P - 04/10/00 – Unions....................................................................... 4642

4Application re breach of Union rule pursuant to s.66 of the Industrial Relations Act - Applicants argued that Respondent
Organisation failed to observe its rules by amending the Award without proper consultation with union members and sought
Orders that the Union abide by the rules in all award modifications and to negotiate with Ministry of Justice the return of the
4.8% reduction in ordinary earnings - Respondent opposed the application, denied the allegation of breach and argued that it
consulted with its members - Further, Respondent submitted that in the Order dated 27/6/2000 under the rules, there was no
requirement for it to conduct a general meeting or a secret ballot of members before it consented to the variation of the award -
President after reviewing authorities and Rule 11, concluded that the Commission, constituted by the President, had
jurisdiction and power to make the order sought, that by failing to comply with Rule 11, there was a breach of the Rules and
that such a breach could be remedied if the matter was a live issue in the ballot to approve the EBA being negotiated - Further,
President found that it would be premature to make any order and would not serve the interests of the Respondent or its
members - Dismissed - Mr UW Thiel & Other -v- Western Australian Prison Officers' Union of Workers - PRES 13 of 2000 -
President - SHARKEY P - 26/09/00.............................................................................................................................................. 4646

UTILISATION OF CONTRACTORS
Conference referred re contravention of a registered Industrial Agreement and work practice - Applicant Unions argued that for the

purpose of Clause 13 of the Agreement, the work proposed to be done by a contractor would be routine work usually done by
the company's employees, that the process would be identical with normal salt harvesting operation except that the digging
operation was to be performed by an excavator instead of a harvester and that the end result would be the same - Further, that
the fabrication of stub axles for the harvester machine was also work that would normally be done by the company's
maintenance employees, therefore should not have been manufactured off-site - Counsel for Respondent argued that the work
in question should be seen as, for the purposes of Clause 13 of the Agreement, either major project work or alternatively, not
routine work because the work involved did not form part of an employee's usual duties, nor involve the use of equipment
normally used in salt harvesting operation, that the contract in relation to the stub axles was not a contract for the performance
of work but was for the purchase of goods and furthermore, that if it was a contract for the performance of work, then it was
not work which would have otherwise been performed by the company's maintenance employees and that it was usual practice
for the company to purchase various equipment components, rather than for maintenance employees to manufacture them -
Commission reviewed Clauses 12 and 13 of the Agreement, Clause 4(16) of the Award and applied relevant authorities and
found amongst a number of reasons that the work was not "project work", far less so "major" project work, that the ordinary
meaning of "major" was work that was "unusually important or serious or significant" therefore, by definition the work was not
major project - Commission further found that as the dispute relating to the stub axles had come to an end, it was not strictly
necessary for it to determine the issue - Order Issued - Cargill Salt, a Department of Cargill Australia Ltd -v- AUTO, FOOD,
METAL, ENGIN UNION - CR 145,173 of 2000 - KENNER C - 25/08/00 - Other Mining.......................................................... 4496

VICTIMISATION
Application re unfair dismissal - Applicant argued that he was unfairly victimised, that his activities unduly scrutinised by

Respondent's administrators, that because he learnt so much about Respondent's operations the foremen felt uncomfortable and
so made a concerted effort to end his employment - Further, Applicant sought relief in the form of reinstatement - Respondent
denied that Applicant was unfairly dismissed and argued amongst a number of reasons that his behaviour was "unacceptable"
and that he was also offered counselling in an effort to have him mend his ways and thereby save his employment -
Commission found that Applicant was far from being victimised as he was given every opportunity to accept that he was first
and foremost an employee of the Respondent and like others, bound to respect and, in particular, comply with lawful directions
of his supervisors - Commission further found that Applicant and Applicant Union had not discharged the onus of establishing
that Respondent abused its right to terminate his employment, but Respondent had established that it did not abuse that right -
Dismissed - CONSTRUCTION, MINING, ENERGY -v- BHP Iron Ore Pty Ltd - APPL 1714 of 1999;CR 287 of 1999 -
FIELDING C - 08/08/00 – Mining ................................................................................................................................................ 4515

WAGES
2Appeal against Decision of Industrial Magistrate (80 WAIG 3050) re Breach of Award - Appellant argued Magistrate erred in fact

and in law in finding the Appellant was bound by the Electrical Contracting Industry Award - Full Bench reviewed authorities
and found Magistrate had not erred in finding both Appellant and Respondent member to be bound by the Award - Dismissed -
Shenton Enterprises Pty Ltd t/as John Shenton Pumps -v- COMM, ELECTRIC, ELECT, ENERGY - FBA 3 of 2000 - Full
Bench - SHARKEY P/COLEMAN CC/SMITH, C - 17/04/00 - Construction Trade Services ...................................................... 2841

Complaint re Breaches of Award - Complainant argued that Defendant committed 75 separate breaches of the "Building Trades
Construction Award 1987 R14 of 1978" - Defendant argued that Complainant was not an employee but a subcontractor
because the hourly rate paid reflected prevailing industry standards for sub-contractors - Industrial Magistrate determined that
Complainant was not in business as a sole trader or in partnership as he made no profit and provided his services exclusively to
Defendant at Defendant's direction and used tools, equipment and material supplied by Defendant - Industrial Magistrate
further concluded that Complainant was at all material times an employee within the meaning of S.7 of the Industrial Relations
Act and that each complaint had been made out - Proven - The Western Australian Builders' Labourers, Painters & Plasterers
Union of Workers -v- Hanssen Pty Ltd - CP 161 of 1999 - Industrial Magistrate - Cicchini IM - 02/03/00 – Construction .......... 3042

Application re unfair dismissal - Applicant argued his dismissal by reason of redundancy was unfair because he was replaced the very
next day by a new State Manager - Respondent argued Applicant's position was redundant due to a decision by the company to
redefine its scope and range of core business activity and the imminent closure of one of the company's two factories -
Commission found on a number of reasons that Respondent had exercised its right to dismiss so harshly as to amount to an
abuse of that right, that re-instatement was impracticable and ordered payment of five week's pay by way of redundancy
payment and a further $2,000.00 as compensation for the manner of dismissal - Ordered and Declared Accordingly - Mr MG
King -v- Ludowici Mineral Processing Equipment Pty Ltd ACN 010 340 566 - APPL 1757 of 1999 - BEECH C - 26/06/00 ...... 3072
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WAGES—continued
Conference referred re fairness and equity of treatment during restructure - Applicant's union sought an order that the salary of each of

the four employees be maintained at their current level (i.e. Level 2.5) until their "substantive pay" reaches that level -
Applicant's union further argued amongst a number of reasons that it was unjust that the employees should face the prospect of
receiving a significant reduction in salary because of a late change in the Respondent's policy - Respondent opposed the
making of such order and argued that it was not consistent with public sector requirements to maintain the payment of higher
duties allowances when the higher duties are no longer being performed - Respondent further argued that the employees are
not now performing Level 2 work on a permanent basis and hence should not, consistent with the State Wage Fixing
Principles, be entitled to receive a higher salary - Public Service Arbitrator found on evidence that the employees were
performing work which was properly assessed at Level 2 as indeed appeared to have been verified by the Respondent's
subsequent assessment of the new posts, therefore the employees ought to be entitled to salary maintenance at Level 2
essentially on the basis that they were occupying Level 2 positions which have since been abolished - Ordered Accordingly -
Civil Service Association of Western Australia Incorporated -v- Chief Executive Officer Fire & Emergency Services Authority
- PSACR 36 of 1999 - FIELDING C - 06/06/00 – Firefighting ..................................................................................................... 3125

Application re breach of Award - Complainant argued that Defendant wrongly stood down workers and did not pay for their relative
shifts and sought Orders that the Company pay wages for those shifts - Defendant argued that complaint was invalid for
duplicity under section 43 of the Justices Act - Further, Defendant argued that the obligations of an employee was set out in
clause 5(3) of the Award - Industrial Magistrate found that the authorities all required that an employee be ready and willing to
work as directed by his employer when he reports for work - Further, that the workers who attended the union meeting were
not ready and willing to work, that there was a possibility of a strike and the Company did not know the duration of that
meeting, therefore the Defendant was justified in standing down workers and refused to pay wages - Dismissed - The
Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- Saint Barbara Mines Ltd - CP 175 of
1996 - Industrial Magistrate - Gething IM - 16/01/98 – Goldmining ............................................................................................. 4359

Complaint re Breach of Award - Complainant argued that defendant failed to pay him night work allowance, overtime payments and
correct rate of pay for work on a Saturday pursuant to the Award - Defendant denied the allegations and argued that all
payments due to complainant have been made - Further defendant denied that complainant had worked the overtime alleged -
Industrial Magistrate found that given the state of the complainant's evidence, on the balance of probabilities, he has not
discharged the burden of proving his complaint - Dismissed - Mr CA Hodgson -v- Santor Pty Ltd - CP 194 of 1998 - Industrial
Magistrate - Cicchini IM - 03/06/99 – Dairy.................................................................................................................................. 4376

Complaint re Breach of Award - Complainant argued Defendant failed to maintain time and wages records over 34 separate pay
periods and sought payment of wages, pay in lieu and pro-rata annual leave - Defendant denied claim - Industrial Magistrate
reviewed award, authorities and found amongst a number of reasons that on the balance of probabilities, Complainant was at
all relevant times employed by Defendants and his employment was squarely within the scope of the award  - Further, with
regard to the alleged breaches of Clause 22, the Complainant had not discharged his evidentiary burden to show a failure to
maintain and keep a record of the matters set out in that award clause and accordingly all 34 complaints relating to a breach of
Clause 22 should be dismissed - Decision Issued - Mr G Logan-Scales -v- Kevin James Oliver and Heather Janet Oliver T/A
Club Sierra - CP 118 of 1995 - Industrial Magistrate - Brown I.G. IM - 21/12/95 – Recreation .................................................... 4387

Complaint re further hearing on issues of quantum - By written submission Complainant Union sought that Defendant pay for the
Complainant's costs for the services of a legal practitioner - IM found that the method demonstrated and the calculations
contained in exhibit 4 were appropriate, subject to adjustment for a daily half hour break taken by Complainant and that the
Defendants were liable to pay - IM further found that there was absolutely no basis for the making of an Order for costs as
Complainant for reasons best known to him failed to relist the matter and consequently incurred further and unnecessary costs,
therefore, it was not appropriate for the defendant to pay when it was unnecessarily incurred - Further, that claim for interest
was an after thought and accordingly had no basis for the award of interest claimed - Decision Issued - Transport Workers'
Union of Australia, Industrial Union of Workers, Western Australian Branch -v- Giovanni Basilio Nicoletti and Giuliana
Nicoletti t/a GB & G Nicoletti - CP 88,89 of 1997 - Industrial Magistrate - Cicchini IM - 08/10/97 – Transport.......................... 4401

Conference referred re terms and conditions of employment, redundancy payments and superannuation schemes - Applicant Unions
sought an Order to improve certain conditions of employment for "letter of offer employees" - Applicant Unions argued that
they have attempted to negotiate an enterprise bargaining agreement for those employees but respondents had rejected outright
their claim, that the employees should be granted a wage increase pursuant to Principle 10, that the profitability of respondents
had significantly improved so as to justify its 10% wage claim and that those employees should be paid out their frozen
accumulated sick leave as their employment with RGC Minerals Sands Limited has been effectively terminated and transferred
to the respondents - Respondents argued that the employees employment had not been terminated, that no employee's service
was terminated as a consequence of the merger as the respondents regarded their services as being continuous and that the
employees specifically agreed when they accepted the offer in 1993 that their sick leave entitlements would be frozen as they
moved from award coverage to becoming, effectively, staff employees pursuant to the letters of offer - Commission In Court
Session found on evidence that the Union's claim for wage increase was made out, that the increases in productivity and
profitability provided an appropriate basis for a wage increase of 9% on the base rate and roster allowance for these employees,
that the operative date of the increase should be 21 September 1999 and if since that date any employees were made redundant,
the Commission's Order will embrace those employees - CICS further found that it had not on any occasion formally endorsed
the principle of employee's sick leave entitlements being paid out on termination, nor were they persuaded that the
circumstances of this case warrant such an order - Order Issued - CONSTRUCTION, MINING, ENERGY & Others -v- RGC
Mineral Sands Ltd & Other - CR 270,300 of 1999 - Commission in Court Session - GREGOR C/BEECH C/SMITH, C -
18/08/00 - Other Mining................................................................................................................................................................ 4508

Conference referred re application relating to rates of pay - Applicant Union argued that as a result of the application of State Wage
Case movements, rates of pay contained in the Agreement had, in some cases, been overtaken by rates of pay in the Award and
sought a determination by the Commission as to the terms of an Agreement in 1996 to maintain the rates - Respondent
objected and opposed the application in its entirety and argued that when earnings were aggregated, employees in question
were in fact receiving more favourable conditions and pay than under the Agreement - Commission found that this matter was
properly characterised as a claim for contractual entitlement and that being so, the onus was on applicant to persuade
Commission on the balance of probabilities that it had established its claim, which it had not discharged, therefore the matter
will be determined by an order of dismissal - Dismissed - BRICK, TILE & POTTERY UNION -v- Metro Brick - Cardup Plant
- CR 220 of 1999 - KENNER C - 22/09/00 – Brickworks ............................................................................................................. 4868

Application re variation of the Railways Employee's Award No. 18 of 1969 - Applicant Union sought to vary the clauses of
Allowances and Arrangements for Specified Workers, Special Rates and Provisions, Shift and/or Night Work, Classification
Structure and Rates of Pay pursuant to the Principles 2 and 5 of the 2000 State Wage Case Statement of Principles -
Respondent after discussions consented to variations and the parties agreed that the Award variations should have effect from
22 October 2000 - Commission granted the variations to the Award and found that all the variations sought complied with the
1997, 1998, 1999, 2000 Statement of Principles - Granted - The Australian Rail, Tram and Bus Industry Union of Employees,
West Australian Branch -v- Western Australian Government Railways Commission & Others - APPL 1686 of 2000 - SMITH,
C - 04/12/00 - Rail Transport......................................................................................................................................................... 5609
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Application re unfair dismissal - Applicant argued that he had been harshly, oppressively and unfairly dismissed and sought
reinstatement without loss of entitlements - No evidence was called for the respondent - Commission found that applicant had
been harshly, oppressively and unfairly dismissed, applicant ought to be reinstated, paid for all wages lost during the
intervening period, cover his normal weekly earnings for the period of unemployment less the week's pay in lieu of notice
already paid and amount earned in alternate employment - In Supplementary Reasons for Decision applicant sought to include
Whitefire Enterprises Pty Ltd in name of respondent on the basis that the schedule setting out respondent's estimate of
applicant's loss of earnings noted that Pollock Nominees ceased to exist - Commission concluded that in the circumstances it
would be quite unfair, unreasonable and inappropriate to order a company which appeared to be unrelated to the respondent to
reinstate an employee not previously employed by it and to bear the responsibility of paying him six months wages, therefore
application to add Whitefire Enterprises Pty Ltd as a respondent be dismissed - Dismissed - Mr JL Butterfield -v- Pollock
Nominees Pty Ltd ACN 008 842 911 - APPL 604 of 2000 - SCOTT C. - 10/10/00 - --   ............................................................. 5633

Application re unfair dismissal - Applicants argued that they were harshly, oppressively and unfairly dismissed following an incident
concerning the return of a fish dish to the kitchen - Respondent argued that following the incident applicants abandoned their
employment because of the Chef's hot temper and after his ability as Chef was questioned - Commission found, having
considered all of the evidence, that applicant did not want to work anymore and wished to return to Thailand, and when his
authority as Chef was unacceptably questioned became angry, decided to resign and his wife advised that she intended to
follow him - Dismissed - Mrs R Chaiyo -v- Sawasdee Pty Ltd T/A Dusit Thai Restaurant - APPL 786,787 of 2000 - SMITH, C
- 17/11/00 - Accommodatn, Cafes&Restaurants............................................................................................................................ 5639

Application re dismissal - Applicant argued that she was dismissed - Respondent argued that applicant's job of Operations Manager
was no longer available - Commission found that applicant was an Operations Manager when the people who were setting up
the business were hopeful of it becoming a profitable enterprise, that the position offered of Bar Manager at $16 per hr was a
significantly different position which she was not obliged to accept and that her position of Operations Manager ended because
it was no longer available, therefore Commission was satisfied that applicant was dismissed from the position of Operations
Manager - Declaration of dismissal issued - Ms V Monroe -v- Silkpoint Holdings Trading as Zebrowski's Bar and Cabaret -
APPL 1015 of 2000 - BEECH C - 03/11/00 - Accommodatn, Cafes&Restaurants........................................................................ 5651

Application re unfair dismissal and contractual entitlements - Applicant argued that she had been unfairly dismissed and not paid her
contractual entitlements because the Respondent wanted to change her contract of service - Respondent argued that every
opportunity was given to the Applicant to participate and accept the new contract of service as the old duties performed by the
Applicant no longer existed - Commission found that the conduct of the Respondent was reasonable as the Applicant's interest
were considered in the restructure of the business and thus there was no injustice to the Applicant - Dismissed - Ms EJ ROAST
-v- Forx Pty Ltd (ACN 008 972 076) - APPL 1678 of 1999 - GREGOR C - 29/11/00 - Hospitality ............................................ 5658

Application re unfair dismissal and contractual entitlements - Applicant argued that the termination was unfair because it was not in
writing and was with immediate effect and he was not the last to be employed - Respondent argued that the Applicant was
given notice of termination as the wages cost of the restaurant were too high and that he was the last on to be employed -
Further Respondent argued that the termination was not with immediate effect but the Applicant was to work out his notice -
Commission found that the Applicant was given notice of his termination and after notice was given immediately left the
premises and did not complete the balance of his shift or the intended notice and thus was not terminated with immediate effect
- Further Applicant was the last employed - Dismissed - Mr RJ Robinson -v- Beach Front Enterprises Pty Ltd. The Blue Duck
Cafe - APPL 1234 of 2000 - BEECH C - 28/11/00 - Cafes .......................................................................................................... 5662

Application re contractual entitlements - Applicant argued that he was not paid for 5 days work and sought to recover the sum of $940
being wages due - Respondent argued that applicant unlawfully or improperly caused damage to property and claimed a setoff
for a sum considerably more than applicant sought in these proceedings - Commission found that there was an agreement
between applicant and respondent for the hours worked by applicant and the rate to be paid per hour, and was satisfied that
applicant was not paid that sum and was denied a benefit under his contract of employment in the sum of $940 - Granted - Mr
K Stribrny -v- Richard Read & Associates Pty Ltd - APPL 1400 of 2000 - FIELDING C - 10/11/00 - Goldmining .................... 5664

WORKERS COMPENSATION
Complaint re unfair dismissal - Complainant argued that she was not a true casual worker notwithstanding her classification, that

given the history of her employment relationship with the Defendant, she regarded herself as a permanent worker who had a
reasonable expectation of continued employment - Defendant argued that the company experienced a down turn causing
insufficient work to be available for the full time workers, therefore casuals had to be put off so that their hours could be
allocated to full time employees - Defendant further argued that complainant was not terminated, that she would be called in to
work as soon as economic circumstances permitted and that its actions were consistent with complainant being a casual
employee - Industrial Magistrate found that Complainant had not at any time been given any warnings concerning her work
performance and there was no reason for her believe her job was in jeopardy - IM reviewed authorities, Workplace Agreement
Act 1993 and was satisfied that Complainant was a permanent employee and not a casual worker as described in the agreement
notwithstanding that she was paid at a casual rate of pay - IM further found that there had not been "a fair go all round", that
the way in which the Defendant exercised its legitimate prerogative to dismiss the complainant was unfair, harsh and
oppressive - IM found that reinstatement was impracticable and ordered that Defendant pay compensation to the Complainant -
Proven - Mrs AB Butler -v- Canon Food Service Pty Ltd T/F Canon Foods Unit Trust. - CP 193 of 1999 - Industrial Magistrate
- Cicchini IM - 13/04/00 - Food Manufacture................................................................................................................................ 3044

Complaint remitted back to Industrial Magistrate from Full Bench (77WAIG1891) re enforcement of award - Defendant argued
amongst a number of reasons that even though Complainant was required to be present at the premises he was not on duty for
the purposes of the award - Industrial Magistrate reviewed authorities, relevant sections of the Award and found that because
Complainant was responsible for the performance of the instructions received by his employer throughout his shift, he was
working and on duty for the period that he was required to be present - IM further found that complaint has been proven and
that Complainant was entitled to be paid the amount which was outstanding to which he was entitled pursuant to the award -
Proven - LIQUOR, HOSPITALITY & MISC -v- Aust Fed of TPI Ex-Serv Men - CP 122 of 1996 - Industrial Magistrate -
Lawrence IM - 01/12/97 ................................................................................................................................................................ 4378

Application re unfair dismissal - Applicant argued that there was unfairness relating to non-payment of wages due to a workers
compensation claim - Commission found on evidence that the application was filed out of time, that Applicant resigned from
his own volition, therefore there was no dismissal and there being no dismissal, the Commission lacked jurisdiction to deal
with the matter - Dismissed for want of jurisdiction - Mr H Amani -v- Airlite Group Cleaning Pty Ltd - APPL 401 of 2000 -
WOOD,C - 18/08/00 – Cleaning ................................................................................................................................................... 4410

WORKER PARTICIPATION
Complaint re Breach of Award - Complainant argued that defendant committed breaches of Award No. R48 of 1978 and sought

compensation for unpaid wages, superannuation, annual leave entitlements, holiday pay, interest on those amounts and costs -
Complainant argued that if the Restaurant, Tearoom and Catering Workers Award No.R48 of 1978 does not apply to her that
she was nevertheless entitled to the amounts sought by virtue of the Minimum Conditions of Employment Act 1993 -
Complainant further argued that she was falsely misled into believing and accepting that she was a partner in the business,
when in reality she was not - Defendant argued that complainant was a partner in the restaurant business with his son and
maintained that it did not have any contractual relationship with complainant - Industrial Magistrate found that legal ownership
of the business remained with the defendant and there was never any intention to transfer ownership of the business - IM
further found that this was a matter for another Court to consider and determine as this court cannot deal with such claims and
that the complainant was never an employee of the defendant - Dismissed - Ms DS Prowse -v- Monterry WA Pty Ltd - CP
84,85,86,87 of 1999 - Industrial Magistrate - Cicchini IM - 22/06/00 – Restaurant....................................................................... 3062
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WORKER PARTICIPATION—continued
2Application for Orders pursuant to Section 72A of the Industrial Relations Act 1979 - Applicant Union sought Orders allowing the

right to represent under the Act the industrial interests of all those persons employed by Inghams Enterprises Pty Ltd at
Osborne Park or such other location subsequently, that the Food Preservers' Union shall not have the right to represent the
employees or its Federal Union body the National Union of Workers at that site - Further Applicant Union sought an exclusive
representation order to give effect to the wishes of the employees and to facilitate efficient and orderly representation of the
employees - Applicant Union argued that the FPU or the NUW had neglected the needs of its members and the employees at
the Inghams site in Osborne Park, that it members and employees’ wished to have the Union represent them as the employees
had a lack of confidence in the FPU, that the Union brought these employees genuine assistance even though legally not
recognised to accept them as members and that over a period of time the it became more active at the work site on the request
of the employees and the elected shop stewards - Both the Food Preservers' Union and the National Union of Workers argued
that the Applicant Union did not have constitutional coverage pursuant to its rules of the process workers or production
employees, that the FPU had regretted the events and circumstances that arose to the lack of confidence of its members and
had previously a long history of a good track record - The employer Inghams Enterprises Pty Ltd had a clear preference for
both the FPU or the NUW workers and it emphasised it had a positive attitude with them where as with the Applicant Union it
had experienced industrial action - Many of the employees through their elected shop stewards had a clear preference for the
Applicant Union which arose because of the fact that the FPU was inept, gave them inadequate service, that the FPU did not
attend to their needs that the bulk of the employees were alienated and had no confidence in the FPU and the NUW - Full
Bench found that the serious ineptitude and the behaviour of the FPU was a major factor in this matter - Further the Applicant
Union did not have constitutional coverage of the process or production workers at Ingham Enterprises - Full Bench concluded
that to grant the employees the majority preference and serve their interests was a cogent enough reason to grant constitutional
coverage to the Applicant Union, the interests of the employees and the majority preference was the single most important
factor in granting the application, that the Applicant Union had provided genuine assistance to the employees and thus granted
the application and ordered exclusive coverage of the production employees at Inghams Enterprises at Baden Street and Powell
Street sites - Ordered Accordingly - AUTO, FOOD, METAL, ENGIN UNION -v- (Not applicable) - FBM 1 of 2000 - Full
Bench - SHARKEY P/KENNER C/WOOD,C - Food Manufacture .............................................................................................. 4610

2Application to adjourn application and to conduct a secret ballot - Food Preservers' Union lodged an application seeking an
adjournment and relisting of the substantive application - Applicant Union filed an application and sought that a secret ballot
be conducted of those employees of Inghams to whom the application related to for the purpose of assisting the Commission to
determine the wishes of those employees as to industrial representation together with some procedural orders - Full Bench
found that there was no power in the Commission to order that a secret ballot be taken directly or through the Registrar, a
secret ballot whether through the Registrar or by the Commission should not be ordered and that the application for
adjournment was dismissed as the FPU had ample time to prepare - Dismissed - AUTO, FOOD, METAL, ENGIN UNION -v-
(Not applicable) - FBM 1 of 2000 - Full Bench - SHARKEY P/KENNER C/WOOD,C - Food Manufacture............................... 4610

WORKPLACE AGREEMENTS
2Appeal against the decision of the Public Service Arbitrator (79WAIG1430) re pay and conditions - Appellant argued that Public

Service Arbitrator erred in law and acted in excess of jurisdiction in making an order which gave retrospective effect to an
industrial agreement and that such order was not authorised or permitted by the provisions of the Act - Respondent union
argued that the Appellant had acted unfairly by paying an administrative payment to the secondees but not to those two
employees in question whose conditions of employment were covered by the Enterprise Bargaining Agreement - Respondent
union further argued that the administrative payment by the Department to the secondees on the basis that they had been
prepared to sign a workplace agreement as at 30 May 1997 but could not do so, was discriminatory - Full Bench found that the
decision of the Public Service Arbitrator needed to be addressed whether or not the order gave retrospective effect to an
industrial matter, and the Counsel for the Appellant conceded that as the events transpired that the two employees in question
had been treated unfairly - Full Bench ordered that the decision in Matter No. PSACR22 of 1998 be suspended and application
remitted to the Public Service Arbitrator to hear and determine in accordance with the Wage Fixing Principles as required as a
matter of law and in accordance with the reasons for decision; and Application No. 716 of 1999 be upheld - Upheld. - Chief
Executive Officer, Department of Education Services -v- Civil Service Association of Western Australia Incorporated - APPL
716 of 1999 - Full Bench - SHARKEY P/COLEMAN CC/FIELDING C - 06/07/00 – Education ................................................ 2827

Complaint re unfair dismissal - Complainant argued that she was not a true casual worker notwithstanding her classification, that
given the history of her employment relationship with the Defendant, she regarded herself as a permanent worker who had a
reasonable expectation of continued employment - Defendant argued that the company experienced a down turn causing
insufficient work to be available for the full time workers, therefore casuals had to be put off so that their hours could be
allocated to full time employees - Defendant further argued that complainant was not terminated, that she would be called in to
work as soon as economic circumstances permitted and that its actions were consistent with complainant being a casual
employee - Industrial Magistrate found that Complainant had not at any time been given any warnings concerning her work
performance and there was no reason for her believe her job was in jeopardy - IM reviewed authorities, Workplace Agreement
Act 1993 and was satisfied that Complainant was a permanent employee and not a casual worker as described in the agreement
notwithstanding that she was paid at a casual rate of pay - IM further found that there had not been "a fair go all round", that
the way in which the Defendant exercised its legitimate prerogative to dismiss the complainant was unfair, harsh and
oppressive - IM found that reinstatement was impracticable and ordered that Defendant pay compensation to the Complainant -
Proven - Mrs AB Butler -v- Canon Food Service Pty Ltd T/F Canon Foods Unit Trust. - CP 193 of 1999 - Industrial Magistrate
- Cicchini IM - 13/04/00 - Food Manufacture................................................................................................................................ 3044

Complaint re alleged unfair dismissal - Complainant argued that the dismissal was harsh, oppressive and unfair and that termination
followed the release of a document which he believed was a reference - Respondent argued that the document was not a
reference but a confidential and private document, that the complainant was aware of this but released the document for his
own hidden agenda, that he was not displaying loyalty to his employer and clearly breached confidentiality - Industrial
Magistrate concluded that in all circumstances the defendant was justified in dismissing the complainant - Dismissed - Mr BG
Moore -v- Uniting Church in Australia Property Trust (WA) - CP 211 of 1999 - Industrial Magistrate - Tarr IM - 04/05/00 ....... 3053

Complaint re Breach of Workplace Agreements Act 1993 and the Minimum Conditions of Employment Act 1993 - Complainant
argued that he was a party to a workplace agreement and that he was unfairly, harshly or oppressively dismissed - Defendant
denied that it dismissed the Complainant and argued that at all material times Complainant was engaged as a casual employee
and he was not entitled to annual leave benefits under the Minimum Conditions of Employment Act 1993 - Defendant further
argued that the Court lacked jurisdiction to deal with issues in dispute - Industrial Magistrate reviewed authorities, Workplace
Agreement Act 1993, Minimum Conditions of Employment Act 1993 and found that the Court had jurisdiction to hear and
determine the issues in dispute, that Complainant was at all material times a permanent employee of the Defendant, that the
Defendant's act to terminate was unilateral, oppressive, harsh and unfair, and was entitled to compensation - Further
Complainant was entitled to payment of annual leave for the entire period of his employment with Defendant - Proven - Mr
CM Lopdell -v- Kulin Industries Pty Ltd - CP 243 of 1999 - Industrial Magistrate - Cicchini IM - 04/05/00 – Brickworks.......... 3060

Conference referred re unfair dismissal - Applicant's Union argued its member was harshly, oppressively and unfairly dismissed and
sought an Order for reinstatement without loss of entitlements - Respondent denied the claim and opposed the order -
Preliminary Point re jurisdiction - Respondent argued that by reason of Part IA of the Workplace Agreement Act 1993,
Commission lacked jurisdiction to entertain the claim as applicant was party to a workplace agreement - Commission reviewed
Workplace Agreement Act, authorities and found on evidence that as at the date of applicant's dismissal, he was by reason of
the operation of the WPA, employed under a contract of employment with IRL and a party to a Workplace Agreement in force
between himself and IRL, thus depriving the Commission of jurisdiction to entertain his claim - Dismissed - The Australian
Workers' Union, West Australian Branch, Industrial Union of Workers -v- Iluka Resources Ltd - CR 240 of 1999 - KENNER
C - 27/06/00 – Mining ................................................................................................................................................................... 3118
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WORKPLACE AGREEMENTS—continued
Complaint re further hearing on Orders for compensation and contractual entitlements following hearing (80WAIG3053) -

Complainant argued that the quantum of compensation to be awarded should be calculated on the basis of an average weekly
amount earnt during his period of employment with Defendant - Defendant argued that such a calculation was inappropriate
and suggested that any assessment of the complainant's prospective income should be based upon the base rate - IM reviewed
WPA Act, MCE Act and found that reinstatement was impracticable and awarded complainant compensation in the form of
unpaid annual leave, two weeks pay on account of failure to give notice, the difference in earnings between 15 November 1999
and the end of March 2000 and damages for injury - Further, IM reviewed I.R. Act, WPA Act, Legal Practitioners Act 1893,
IR(Industrial Agents) Regs 1997, WPA(IA) Regs 1997, Local Courts Act 1904 and the Local Courts Rules 1961 and found
that no costs or charges can be allowed to a successful party with respect to his or her representation by an industrial agent in
this Court, therefore complainant's application for costs was refused - Ordered Accordingly - Mr CM Lopdell -v- Kulin
Industries Pty Ltd - CP 243 of 1999 - Industrial Magistrate - Cicchini IM - 04/05/00 – Brickworks ............................................. 3287

Application re unfair dismissal and contractual entitlements - Applicant sought payment for the period of notice which was
outstanding, the balance of money owing for the shift during which her services were terminated and an amount deducted for a
lunch break - Applicant further argued that even though the workplace agreement entered into was not registered at the time of
her termination, the terms of her employment were regulated by that document - Respondent argued Applicant was dismissed
for "wilful misconduct" and under the terms of the Award a day's notice was required during the probationary period -
Commission rejected the argument that non registration of the workplace agreement meant that the Award had retrospective
effect to terminate employment during the probationary period with one day's notice, further, that the termination was unfair
and the Applicant was entitled to the contractual entitlement sought - Ordered accordingly - Ms SJ Scott -v- Sam Sorensen Pty
Ltd (ACN 078 40278)T/A Claremont Vet Clinic - APPL 749 of 2000 - COLEMAN CC - 19/07/00 – Veterinary........................ 3316

Application re contractual entitlements - Applicant argued though he was covered by a workplace agreement, there were conditions
associated with his employment which were not included within the workplace agreement and sought benefits in the form of
salary, allowances and holiday pay under his contract of employment - Respondent argued that as Applicant was covered by a
workplace agreement, they were not "employer" and "employee" respectively for the purposes of the I.R. Act 1979, therefore
Commission lacked jurisdiction to deal with the matter - Commission found that as Applicant and Respondent were parties to a
workplace agreement, then in accordance with the terms of s.7B they were not an employer and an employee for the purposes
of the Act, and the matter was not an industrial matter, therefore the Commission was without jurisdiction to deal with the
matter - Dismissed - Dr S Yukhnevich -v- Kimberley Health Service Northwest Mental Health Service 0 - APPL 124 of 2000 -
SCOTT C. - 07/08/00 .................................................................................................................................................................... 3321

Complaint re enforcement of Workplace Agreement Act 1993 - Complainant argued that the Defendants attempted to persuade him
by threat or intimidation to enter into a workplace agreement with words to the effect that unless he signed a workplace
agreement, he would be transferred to a position of lower pay, that he would be terminated if he contacted the union or his
future employment prospects would be harmed - Defendant Walker agreed there had been a discussion but that it was not in
the terms outlined by the Complainant - Industrial Magistrate was satisfied beyond a reasonable doubt that the conversation
and its contents took place and found the Defendants guilty - Proven - MR TA Walker -v- Boat Torque Cruises Pty Ltd - CP
267 & 268  of 1997 - Industrial Magistrate - Thobaven IM - 06/04/98 - Water Transport ............................................................. 4404

Application re unfair dismissal and contractual entitlements - Respondent argued that Commission lacked jurisdiction to hear and
determine the application - Commission applied the Law to the facts in the matter and found that it was clear that unless there
was a provision in a workplace agreement for the Commission to be involved in either the arbitration or interpretation of it,
such matters cannot come to the Commission, as they would be dealt with in accordance with the terms of the agreement by an
arbitrator, or in the case where the agreement was silent about unfair dismissal, by an Industrial Magistrate - Further,
Commission reviewed Workplace Agreement Act, authorities and the Workplace Agreement and found that the Workplace
Agreement had references to the involvement of the Commission in disputes arising from this agreement and that was
important for the disposition of this case, therefore the motion that the Commission lacked jurisdiction was rejected -
Adjourned - Mr JA Fuller -v- North Beach Bowling Club - APPL 1943 of 1999 - GREGOR C - 31/08/00 – Clubs ..................... 4439

2Appeal against Decision of Commission (80WAIG396) re dismissed application for contractual entitlements - Appellant argued
amongst a number of reasons that the Learned Commissioner erred in law in holding that in conjunctional sales the
commission received by the respondent from the vendor was divided evenly between each of the respondent's two offices as
such finding was against the weight of evidence and further, it erred in law in failing to have any regard to evidence that the
Respondent in its books of account to the Franchisor (sic) had credited the entire gross commission of the "valley property" to
the York branch of its office - Respondent sought and was admitted by the Full Bench, fresh evidence relating to an admission
by Appellant in other proceedings in this Commission that such a "conjunctional" sale was possible - Full Bench reviewed
authorities, Workplace Agreement and found that it was open on the evidence, including the Appellant's own concessions, that
he had not done what the agreement, or custom and usage, confirmed by reference to extensive evidence established - Further,
having considered all the evidence and all of the submissions, Full Bench found that it had not been established that the
Commissioner erred in his decision at first instance on the grounds of appeal - Dismissed - Mr MR Healy -v- The King and I
Pty Ltd - FBA 2 of 2000 - Full Bench - SHARKEY P/COLEMAN CC/SMITH, C - 13/10/00 - Real Estate Agency ................... 4581

Complaint re breach of Workplace Agreement Act - Complainant argued that the Defendant unfairly dismissed her without a valid
reason and without giving notice and was seeking Orders pursuant to s.51 of the Act - Defendant argued that Complainant
resigned and it did not terminate her employment - Industrial Magistrate found that the Defendant could not reasonably accept
an ultimatum given by the Complainant and in consequence of its refusal to accept the ultimatum the Complainant resigned in
an impetuous act and that the Complainant resigned intentionally and voluntarily and it was not a forced resignation -
Industrial Magistrate further found that the Complainant resigned with intention of doing so and that such resignation was not
withdrawn, therefore the claim made alleging unfair dismissal cannot be and was not made out - Dismissed - Ms J Searle -v-
Stride Nominees Pty Ltd T/F R.F. Stride Family Trust T/A Pooltime - CP 21 of 2000 - Industrial Magistrate - Cicchini IM -
26/09/00 - Pool Supplies................................................................................................................................................................ 4824

Application re unfair dismissal and contractual entitlements - Applicant argued he had been dismissed for reasons of redundancy but
later discovered that the job had been given to someone else and sought reinstatement and denied contractual entitlements in
the form of payment for untaken sick leave - Respondent argued Commission did not have jurisdiction to entertain the
application as it was lodged out of time and as the workplace agreement had expired the sick leave benefit fell to be
determined under the Minimum Conditions of Employment Act and the Security Officers Award - Commission found that
application was lodged out of time, that the claim of unfair dismissal be dismissed and as for the claim of contractual benefit
the parties were able to reach a "commercial" agreement and by consent the Respondent was to pay contractual entitlements to
Applicant - Order Issued - Mr MJ Hamilton -v- Goldfields Commercial Security Pty Ltd - APPL 1178 of 2000 - FIELDING C
- 15/09/00 – Security ..................................................................................................................................................................... 4837

Conference Referred re unfair dismissal - Preliminary issue - Applicant Union argued that it's member was harshly, oppressively and
unfairly dismissed - Respondent argued that a jurisdictional issue existed in relation to the competency of the application, that
applicant had entered into an individual WPA with respondent under the Workplace Agreements Act 1993, that applicant was
terminated thereafter, and that subsequently, the Commissioner of Workplace Agreements notified the parties to the WPA that
the application to register it had been refused - Commission found that a valid workplace agreement existed under the WPA
until refused registration by a delegate of the Workplace Agreements Commission and subsequently applicant was terminated -
Commission therefore was satisfied that the present application was properly within the Commission's jurisdiction and power
under the Act - Declared Accordingly - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch -v- Advanced Life Ambulance Service - CR 170 of 2000 - KENNER C - 25/09/00 ......................................................... 4869


