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1 KENNEDY J (Presiding Judge): I have had the benefit
of reading in draft the reasons to be published by
Anderson J. For those reasons, I agree that this appeal
must be dismissed.

2 ANDERSON J: This is an appeal from a decision of the
Full Bench of the Industrial Relations Commission given
on 24 June 1999, whereby the Full Bench allowed an
appeal against a judgment of Kenner C dismissing the
claim of the respondent, Mr Hull, of unfair dismissal.

3 The appellant is a municipality which employed the
respondent as a truck driver under a Federal award, the
Municipal Employees (Western Australia) Award 1982,
to which the appellant is a named party. On 27 March
1998, the respondent was summarily dismissed from his
employment after a fight with another employee at a work
site. On 23 April 1998, the respondent filed a notice of
application in the Western Australian Industrial Relations
Commission under s 29 of the Industrial Relations Act
1979 (WA) for orders pursuant to s 23A of the Act. In the
application, the respondent pleaded that his dismissal was
“harsh, oppressive and unfair” and he claimed to be
reinstated.

4 By s 29(1)(b)(i), it is provided that an employee may
make such an application himself. The relevant parts of
the section are—

 “An industrial matter may be referred to the Com-
mission—
 …

(b) in the case of a claim by an employee—
 (i) that he has been harshly, oppressively

or unfairly dismissed from his employ-
ment; or

…
 by the employee.”

5 By s 23A, the Commission is given the power “on a claim
of harsh, oppressive or unfair dismissal … [to] … (b)
order the employer to reinstate … “ the claimant.

6 When the application came on before Kenner C, it was
agreed that the parties would first argue the question of
law arising out of the appellant’s contention that the
Commission had no jurisdiction to entertain the
respondent’s application. This contention was based on
three arguments which are formulated as follows in the
judgment of Kenner C at AB 77—

 “(1) That the Act only extends to employees whose
employment is regulated within the ‘State Indus-
trial Relations System’ and thereby excludes
employees covered by Federal awards;

 (2) That the terms of the award are inconsistent with
the terms of the Act in relation to harsh, oppres-
sive or unfair dismissal pursuant to (‘s 109’) of
the Commonwealth Constitution and are accord-
ingly invalid to the extent of that inconsistency;
and

 (3) That the terms of the Act in relation to harsh, op-
pressive or unfair dismissal are inconsistent with
the terms of the Workplace Relations Act 1996
(Cth) (‘the Workplace Relations Act’) relating to
unfair dismissal, for the purposes of s 109 and
are therefore invalid to the extent of that incon-
sistency.”

7 Kenner C held that the word “employee” in the Act (and
thus in s 29(1)(b)(i)) should be interpreted to exclude
Federal award employees. The Commissioner also held
that the Federal award in question “covered the field”
with respect to unfair dismissal so as to produce an
inconsistency with s 29(1)(b), within the meaning of s
109 of the Constitution. He also held that there was a
direct inconsistency between the award on the one hand
and s 29(1)(b) on the other. He therefore dismissed the
application for want of jurisdiction on the basis that s
29(1)(b)(i) was in all material respects invalidated by s
109. I should add that he also considered and rejected an
argument on behalf of the appellant that there was an
indirect inconsistency between the State Act and the
Workplace Relations Act 1996 (Cth). He was not asked
to, and expressly declined to, pass an opinion as to
whether there was a direct inconsistency between those
two Acts.

8 The Full Bench allowed the appeal from this decision.
They held that the Western Australian Industrial Relations
Commission had jurisdiction to entertain applications by
Federal award employees pursuant to s 29(1)(b) with
respect to unfair dismissal and that there was no
inconsistency between the Federal award under which
the respondent was employed and the State Act. They
agreed with the learned Commissioner that there was no
indirect inconsistency between the State Act and the
Workplace Relations Act and held as well that there was
no direct inconsistency between those Acts.

9 The employer municipality now appeals to this Court
against that decision.

The meaning of “employee” in s 29(1)(b)(i)
10 The first question which it is convenient to consider is

the question whether the respondent was an “employee”
for the purposes of the Industrial Relations Act.

11 There can be no doubt that the respondent was an
employee within the ordinary meaning of that word. He
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was a truck driver employed for wages. The term
“employee” is expressly defined in the State Act by s 7,
but there is nothing in the text of that definition to suggest
that the word does not include Federal award employees.
It is worth noting that s 7B, introduced for the manifest
purpose of placing a limit on the definition of “employee”,
limits the definition so as to exclude only employees who
are parties to a workplace agreement in force under the
Workplace Agreements Act 1993 (WA). The section does
not, as it easily might have done, limit the definition so
as to exclude Federal award employees.

12 Prima facie, therefore, the respondent was an “employee”
under the State Act and was a person who, pursuant to s
29(1)(b), could refer to the Commission a claim that he
had been unfairly dismissed from his employment. The
appellant’s main argument in support of the proposition
that the legislature did not intend “employee” in s 29 to
include Federal award employees was that the legislature
must be taken to have enacted s 29 in the knowledge that
a separate Federal industrial relations system existed and
with the intent that those who chose to have Federal
coverage should be confined to rights and remedies
provided by the Federal system. In my opinion, the mere
fact that separate State and Federal systems exist for the
settling of industrial disputes and that parliament must
be taken to know of that notorious fact cannot lead to the
conclusion that parliament did not intend to legislate for
the benefit of all employees in Western Australia who are
unfairly dismissed. Of course, there is nothing to stop a
State legislature from expressly confining access to
statutory remedies for unfair dismissal to employees
whose conditions of employment are fixed by State
awards or agreements or by the common law. But such
legislation is prima facie discriminatory and an intention
to legislate in such a manner should not be implied too
readily: cf Moore v Newcastle City Council; Re The Civic
Theatre Newcastle (1997) 77 IR 210; (1997) 42 AILR
5-139; Cohen v Government Insurance Office of
Australia Ltd (1996) 40 AILR 5-104. I am not persuaded
there is any sufficient basis for such an implication in
this case. On the contrary, there is at least one clear
indication in the content of the WA State Act itself that
the word “employee” includes employees covered by
Federal awards. As the Full Bench pointed out at 37 of
the reasons of the learned President, s 37A specifically
refers to employees bound by Federal awards in terms
which clearly show that “employee” has its ordinary
meaning. Section 37A(1) provides—

 “If in the opinion of the Minister a number of the
employees to whom a particular award under this
Act (‘the State award’) extends are bound by an
award under the Commonwealth Act the Minister
may by order published in the Industrial Gazette
suspend the State award.”

13 It would be patently absurd to give to the word
“employee” in that section the definition contended for
by the appellant. The section would have to be read as
follows—

 “If in the opinion of the Minister a number of the
employees other than employees the subject of the
Federal award are bound by an award under the
Commonwealth Act … “

14 Considerable reliance was placed by the appellant on the
decision of the Industrial Relations Commission of New
South Wales in the case of Moore v Newcastle City
Council (supra). That was an unfair dismissal case. The
applicant Moore was engaged by the respondent
municipality as a technician and his employment was
covered by a Federal award. He made an application to
the Industrial Relations Commission of New South Wales
pursuant to s 84 of the Industrial Relations Act 1996
(NSW) with respect to his dismissal. By s 83 of the Act,
it was provided that the unfair dismissal provisions in the
Act applied—

 “ … to the dismissal of—
 (a) any public sector employee, or
 (b) any other employee … ”

15 Various industrial organisations of employers intervened
in the case to argue that the phrase “any other employee”
did not cover employees under Federal awards so that
such employees (including the applicant) did not have
access to the remedies provided for unfair dismissal in
the NSW State Act.

16 This argument was accepted by the Commission. It should
be observed that the decision has been strongly and, if I
may say so with respect, persuasively criticised: see the
article by Associate Professor Greg McCarry of the
Faculty of Law, University of Sydney, “Relationships
Between the Federal and NSW Industrial Relations
System” (1998) 11 Australian Journal of Labour Law 69
at 86—88. Whether the decision in Moore is or is not
correct, it is, in my opinion, clearly distinguishable from
the case under consideration, as the Full Bench held. By
an examination of the legislative history in New South
Wales and by reference to the peculiar provisions of the
NSW State Act, the Commission in Moore was satisfied
that there was no intention, express or implied, that the
New South Wales State Act cover Federal award
employees. One important historical fact was that the
precursor to the 1996 NSW State Act expressly provided
that only employees whose conditions of employment
were fixed by State awards or agreements should have
access to the statutory remedies for unfair dismissal and
it was considered that there was no sufficient indication
in the new Act that that situation should change. That the
decision in Moore was reached on a consideration of
matters peculiar to New South Wales is made clear
throughout the judgment. See, for example, the following
passage from the Commission’s judgment at 226—

 “An examination of the use of the word ‘employee’
throughout the statute [the 1966 New South Wales
Act] it seems to us, evinces an intention to put in
place a State scheme applicable to employees within
the State Industrial Relations aegis. Assisting that
view are the remarks of the Minister from the sec-
ond reading speeches as set out above. We can find
no section of the 1996 State Act which evinces an
intention to cross the boundary into the area of fed-
eral regulation so that if s 83 were to be construed as
covering federal award employees it would, in the
context of the statute as a whole, be unique.”

17 Because these matters peculiar to New South Wales were
the basis of the decision, the reasoning of the Commission
in Moore cannot be applied to a resolution of the issue
before this Court. In particular, it cannot be said that “an
examination of the use of the word ‘employee’
throughout” the Industrial Relations Act 1979 (WA)
shows that it is intended to exclude Federal award
employees. If and to the extent that Woods v Linfoot
Cleaning Services (1998) 44 AILR 13-154; 78 WAIG
3373 decides otherwise, it must be held to have been
wrongly decided.

18 The judgment in Moore was also relied upon by the
appellant as authority for the proposition that the WA
State Act should be presumed not to apply to employees
covered by Federal awards, having regard to the
“supremacy” conferred by s 109 of the Constitution. The
argument is that the State parliament should not be taken
to have intended to pass legislation purporting to affect
employees whose working conditions are covered by a
Federal award, in view of s 109 of the Constitution. It is
true that there seems to be some support for such a notion
in Moore. At 225, the Commission referred to what it
described as “the unquestioned legal position that Federal
awards would be paramount in situations of conflict with
State laws” as a matter to be taken into account in
considering the question whether the State parliament
intended to legislate for employees covered by Federal
awards. If the Commission was intending to say that there
is a rule of construction to the effect that State Acts should
be narrowly construed so as to avoid inconsistency with
Commonwealth laws, I must say, with respect, that I do
not agree. We are not here dealing with legislative
competence to which s 7 of the Interpretation Act 1984
(WA) refers. That is the section which provides that “every
written law shall be construed subject to the limits of the
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legislative power of the State and so as not to exceed that
power … “. A law made by a State may be within the
legislative competence of the State, but, nevertheless, it
may be inconsistent with Commonwealth law. The
conflict is not to be resolved by reading down the State
law by reference to some presumed intent of the State
parliament. To the extent that the laws are inconsistent, s
109 provides the means for resolving the conflict. As
Gibbs CJ pointed out in The University of Wollongong v
Metwally (1984) 158 CLR 447—

 “If there is an inconsistency between a law of a State
and a law of the Commonwealth there is no other
rule than that laid down by s 109 by which the in-
consistency may be resolved.” (at 458)

19 In my opinion, the Full Bench was right to conclude that
the word “employee” in s 29 of the WA State Act is to be
given its ordinary meaning and includes employees
covered by Federal awards.

Inconsistency between Federal award and State Act
20 The next question which arises is the question arising

out of ground of appeal 1.2 which is that the Full Bench
erred in law in holding that there was “no direct or indirect
inconsistency between the Act and the [award] such that
s 109 of the Constitution would render the Act invalid to
the extent of the inconsistency”.

21 It is to be remembered, as both Kenner C and the Full
Bench pointed out, that an award, or an agreement having
the force of an award, is not itself a law of the
Commonwealth within the meaning of s 109 of the
Constitution: T. A. Robinson and Sons Proprietary
Limited v Haylor (1957) 97 CLR 177 at 182. In this case,
the relevant law of the Commonwealth is the Workplace
Relations Act 1996. That Act confers on the Australian
Industrial Relations Commission the power to settle the
rights and duties of parties to a dispute extending beyond
the limits of any one State. The resolution of the dispute
is an exercise of an arbitral function producing an award.
Whether any State law must give way in favour of that
award depends upon whether it was the intention of the
Commonwealth parliament “to confer power upon the
arbitrator to make on a subject of dispute an exhaustive
determination containing an industrial regulation that, on
the subject with which it deals, will cover the ground to
the exclusion of any different or further provision”: T. A.
Robinson and Sons Proprietary Limited v Haylor (supra)
at 182. See also The King v Kelly; ex parte State of
Victoria (1950) 81 CLR 64 at 81. But the mere fact that
the parliament of the Commonwealth and the parliament
of the State each legislate upon the same subject does not
decide the question whether there is an inconsistency. It
may appear that the Federal law was intended to be
supplementary to or cumulative upon State law, in which
case “no inconsistency would be exhibited in imposing
the same duties or inflicting different penalties. The
inconsistency does not lie in the mere coexistence of two
laws which are susceptible of simultaneous obedience. It
depends upon the intention of the paramount Legislature
to express by its enactment, completely, exhaustively, or
exclusively, what shall be the law governing the particular
conduct or matter to which its attention is directed”: Ex
parte McLean (1930) 43 CLR 472 per Dixon J at 483.

22 The award in this case does (or did at the time of the
dismissal) refer to the subject of unfair dismissal. (I use
the term “unfair dismissal” for convenience, recognising
that the legislation and the Federal award in question use
an expanded formula. In the award in this case, the term
is “harsh, unjust or unreasonable”.) The award provided
by cl 6 a form of redress with respect to harsh, unjust or
unreasonable dismissals. The award predated the
Workplace Relations Act 1996 (Cth). It was made under
the Conciliation and Arbitration Act 1904 (Cth). When
the unfair dismissal provisions in cl 6 were inserted into
the award does not appear from the papers. It is not
contended by the respondent or by the Attorney General
(intervening) that the Commission was not empowered
to include provisions relating to unfair dismissal in awards
made under the Act that was in force at the time the
provisions were put into the award. I should say, however,

that the Australian Industrial Relations Commission may
not now be empowered to include unfair dismissal
provisions in Federal awards as a matter of course. When
the Workplace Relations Act was introduced, the concept
of “allowable award matters” was introduced. The
allowable award matters were 20 in number (see s
89A(2)). The Commission may not make an award in
respect of a matter outside the list of allowable award
matters unless it meets the criteria of exceptional matter
in s 89A(7). Unfair dismissal is not in terms included in
the list of allowable award matters, although one of the
matters included in the list of allowable award matters is
“notice of termination” (see s 89A(2)(n)). Nor would
unfair dismissal appear to meet the criteria of exceptional
matter in s 89A(7). Provision was made for the reduction
of all Federal awards to the 20 allowable matters set out
in the new Act and the transitional provisions, especially
item 50 of Pt 2 of Sch 5 provided that on 1 July 1998 all
provisions of awards that provided other than for
allowable award matters ceased to have effect. After that
date, the Commission was obliged to review all awards
to remove obsolete items: see Re Award Simplification
Decision, Hospitality Industry—Accommodation,
Hotels, Resorts & Gaming Award 1995 (1998) 43 AILR
3-683. Arguably, therefore, since 1 July 1998 there has
been no provision in the award in question on the subject
of unfair or unjust dismissal. Whether the relevant
subclauses of cl 6 have actually been removed from the
award as obsolete does not appear from the papers. Now,
the relevance of all of this is that it might be thought to
be open to argue that since 1 July 1998 there could be no
s 109 inconsistency between the provisions of the award
and s 29 of the WA State Act. However, neither the
respondent nor the Attorney General made submissions
to this effect and the point can therefore be put to one
side. As it was presented and argued in this Court, the
case must be considered on the basis that the Commission
is or will be called upon on the hearing of the respondent’s
application on its merits to exercise its unfair dismissal
jurisdiction under s 29 in the face of a Federal award
lawfully dealing with that subject.

23 Whether a State law in respect of unfair dismissal can
still validly operate where the Commonwealth tribunal
has exercised its authority to determine a dispute by
bringing down an award in which rules are prescribed
with respect to claims of unfair dismissal depends on the
intention of the Commonwealth parliament as regards the
power of the Commonwealth tribunal to arbitrate on that
subject-matter. If it was the intention to authorise the
tribunal to exhaustively settle the rights and duties of the
parties on that subject-matter regardless of the State law
on the same subject-matter and if the tribunal proceeded
to do so, then the award made by the Commonwealth
tribunal would arguably cover the field and s 109 would
give paramountcy to the legislative provisions
empowering the tribunal to do so. The State law could
not then validly operate.

24 So the first question is whether, on the subject of unfair
dismissal, the Commonwealth parliament did, within the
Workplace Relations Act as it stood at the material time,
authorise the Australian Industrial Relations Commission
to make and maintain an award containing provisions with
respect to unfair dismissal to the exclusion of State law.
It seems to me that on that question, s 152(1A) of the
Workplace Relations Act 1996 is decisive. At the material
time, it provided that—

 “If a State law provides protection for an employee
against harsh, unjust or unreasonable termination of
employment (however described in the law), sub-
section (1) is not intended to affect the provisions of
that law that provide that protection, so far as those
provisions are able to operate concurrently with the
award.”

25 Subsection (1) is, of course, the subsection which provides
that if a State law or State award is inconsistent with or
deals with a matter dealt with in a Federal award, the
latter prevails “and the former, to the extent of the
inconsistency or in relation to the matter dealt with, is
invalid”.
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26 Subsection (1A) is a clear expression of legislative intent
that Federal awards are not to be an exhaustive statement
of the rights and obligations of the parties with respect to
unfair dismissal. I see no reason why that statement of
intent should not be given full effect. The result is that
there can be no indirect inconsistency between the Federal
award and the State law on the “cover the field” test. The
State law will be effective except to the extent that it cannot
operate concurrently with the award, ie, for present
purposes, except to the extent that there is a direct
inconsistency or collision between them. I should say that
it was not argued on behalf of the appellant that subs
(1A) did not apply to awards brought down in the
Commission at a time before subs (1A) was in force.

27 In The Queen v The Credit Tribunal; Ex parte General
Motors Acceptance Corporation, Australia (1977) 137
CLR 545 Mason J pointed out at 563 that it is “well
established that a provision in a Commonwealth statute
evincing an intention that the statute is not intended to
cover the field cannot avoid or eliminate a case of direct
inconsistency or collision, of the kind which arises, for
example, when Commonwealth and State laws make
contradictory provisions upon the same topic, making it
impossible for both laws to be obeyed”. In such a case, a
provision in a Commonwealth law that it was not intended
to cover the field cannot displace the operation of s 109
in rendering the State law inoperative. This is expressly
recognised in s 152(1A) by the requirement that the two
laws must be able to operate concurrently, in order for
the State law not to be invalidated. It therefore remains to
consider whether there is a direct inconsistency or
collision between the provisions of the award and s 29 of
the WA State Act such that they cannot operate
concurrently.

28 The appellant’s submission did not go so far as to point
up or enumerate any direct inconsistencies. I did not
understand the submissions made on behalf of the
appellant to identify any respect in which the Federal
award is directly inconsistent with s 29 in the sense that
the two are incapable of simultaneous observance or in
the sense that the State law impairs or detracts from the
provisions of the award. The appellant’s submissions
seemed to me to be confined to arguing for indirect
inconsistency on the basis that the award purported to
cover the field into which s 29 attempted to intrude. I am
not able myself to discern any direct inconsistency or
collision between the two. I can see nothing in the WA
State Act which purports to cut down or qualify the rights
or benefits conferred by the award or which purports to
impair the operation of the material provisions of the
award. It is, I think, clearly a case in which the rights
under the Federal award insofar as they have survived
the introduction of the Workplace Relations Act 1996
(Cth) are to be cumulative upon the rights under the State
law. A powerful indication of that is (or was at the material
time) contained in the award itself in the form of cl 6(g)
which provided—

 “(g) Disputes settlement procedures—unfair dismiss-
als—

 (i) … any Dispute or claim arising under
subclause (f) shall be dealt with according
to the appropriate provisions of clause 11—
Dispute Settlement Procedures of Schedule
‘B’ of this award;

 (ii) the provisions of placitum (i) hereof shall
not affect the right of an employee, in the
case of a claim by him that he has been
unfairly dismissed from his employment,
to refer that matter to the Western Austral-
ian Industrial Relations Commission in
accordance with the provisions of section
29(1)(b)(i) of the Industrial Relations Act.”

29 I would not uphold this ground of appeal.
Inconsistency between Commonwealth Act and State Act
30 The next question that arises is whether there is an

inconsistency between the WA State Act and the
Workplace Relations Act such that s 109 of the
Constitution would render s 29 of the Act invalid to the

extent of the inconsistency. This is the question which
underlies ground of appeal 1.3 and arises from the fact
that the Workplace Relations Act itself gives statutory
remedies with respect to harsh, unjust or unreasonable
dismissals. By s 170CB of the Workplace Relations Act,
it is provided that—

 “(1) Subdivision B applies, in so far as it relates to an
application to the Commission for relief in rela-
tion to the termination of employment of an
employee on the ground that that termination was
harsh, unjust or unreasonable, if the employee
concerned was, before the termination—

 (a) a Commonwealth Public Sector employee;
or

 (b) a Territory employee; or
 (c) a Federal award employee who was em-

ployed by a constitutional corporation
—”

31 A constitutional corporation is defined to mean various
things which the City of Mandurah plainly is not, but is
also defined to mean—

 “(b) a body corporate that is, for the purposes of para-
graph 51(xx) of the Constitution, a financial
corporation formed within the limits of the Com-
monwealth; or

 (c) a body corporate that is, for the purposes of para-
graph 51(xx) of the Constitution, a trading
corporation formed within the limits of the Com-
monwealth.”

32 The proceedings before Kenner C appear to have been
conducted on the basis that the City of Mandurah is a
financial corporation or a trading corporation and
therefore a “constitutional corporation” within the
meaning of s 170CB of the Workplace Relations Act.

33 The question whether the City of Mandurah is a “financial
corporation” or a “trading corporation” might not be an
easy question to answer. It is, of course, a question of
fact. In Burrows v Shire of Esperance (1998) 86 IR 75,
the municipality was held to be a trading corporation. In
Mid Density Development Pty Limited v Rockdale
Municipal Council (1992) 39 FCR 579 and Jazabas Pty
Ltd v City of Botany Bay Council [2000] NSWSC 58,
the municipalities were held not to be trading
corporations. The question does not seem to have been
explored before the Commission. I must say, I do not
think it is self-evident that a municipality such as the City
of Mandurah is either a financial corporation or a trading
corporation although, depending on its activities, it may
be. However, the question is perhaps not whether the
respondent in this case might have obtained access to the
statutory remedies for unlawful or unfair dismissal under
the Workplace Relations Act, because he was employed
by a “constitutional corporation”, but whether the
provisions of the State Act are inconsistent with the
provisions of the Workplace Relations Act. In my opinion,
it is impossible to contend that the Workplace Relations
Act intended to cover the field on the subject of unfair
dismissals. In the first place, remedies for unfair
dismissals are accessible only by certain categories of
employees: s 170CB. It could be argued that this merely
manifested an intention that employees covered by
Federal awards who were not within the enumerated
categories were not to have any access at all to unfair
dismissal remedies. It would be very difficult to discern
any rational basis for such an intention. Anyway, as
Associate Professor McCarry points out in his article
referred to above at 88, the Commonwealth has indicated
quite clearly that it does not intend to cover this field.
Section 170HA provides that the statutory remedies in
the Act “are not intended to limit any rights that a person
or trade union may have to appeal against termination of
employment or to secure the making of awards or orders
relating to termination of employment”. This expressly
preserves any rights which a Federal award employee may
have under State law with respect to unfair dismissal. It
follows from this that the Workplace Relations Act cannot
be interpreted as intending to cover the field. Thus, any
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inconsistencies between the Workplace Relations Act and
the State law must necessarily be confined to the “direct
collision” type. Furthermore, s 170HB says that an
application alleging harsh, unjust or unreasonable
termination must not be made under the Workplace
Relations Act if proceedings for a remedy in respect of
that termination have been commenced under, among
other things, a law of a State. This, too, is a clear indication
that a “covering the field” operation must be denied to
the Workplace Relations Act. It is the manifestation of a
clear intention to preserve such access to State regimes
as may otherwise have been available: McCarry (supra)
at 89.

34 As in the case of the appellant’s submissions with respect
to inconsistency between the Federal award and the State
Act, the appellant’s submissions in respect to
inconsistency between the Workplace Relations Act and
the WA State Act do not identify any direct inconsistency.
For myself, I am unable to identify any direct
inconsistency.

35 I would not uphold this ground of appeal.
Further grounds of appeal
36 There is a further ground of appeal (or set of grounds)

which plead that the Full Bench erred in law in taking
into account irrelevant considerations. The short answer
to this ground of appeal is that neither the Commissioner
nor the Full Bench were exercising a discretion in
determining the questions posed for their consideration.
The Full Bench was hearing an appeal on pure questions
of law. If the answers which they gave with respect to
those questions are correct, it cannot matter that in some
respects the process of reasoning might be fairly
susceptible to criticism.

37 In my opinion, this appeal should be dismissed.
38 McKECHNIE J: This appeal raises questions as to the

jurisdiction of the Western Australian Industrial Relations
Commission to hear an application by an employee who
was summarily dismissed by an employer who is bound
by a Federal award. The employee, the present respondent,
claimed that his dismissal by his employer, the present
appellant, was harsh, oppressive and unfair and sought
an order for reinstatement through the Commission. He
sought to refer the question as an industrial matter to the
Commission under the Industrial Relations Act 1979
(WA) s 29(b)(i).

 39 At first instance the appellant was successful in a
jurisdictional argument. The Commissioner held there was
a direct inconsistency between the Federal award and the
provisions of the Industrial Relations Act. As a result the
Commission had no jurisdiction to entertain the appeal.

40 From that decision the respondent appealed to the Full
Bench which, on 24 June 1999, allowed the appeal.

41 In my opinion the reasoning of Sharkey P, (Coleman and
Beech CC agreeing) in allowing the appeal from the
Commissioner, apart from one mistake, discloses no
material error and the result which was reached is correct.

42 That being so, I can deal comparatively briefly with the
submissions advanced by the appellant in this Court.

43 In essence, those are the same submissions, some of which
were found attractive by the Commissioner, but which
were rejected by the Full Bench.

44 The appellant has three main arguments as reflected in
the grounds of appeal.

The term “employee” within the Industrial Relations Act
45 Put shortly, the appellant submits that the term

“employee” within the Industrial Relations Act, and
particularly within s 29, does not extend to include Federal
award employees.

46 The appellant is a named party to the Municipal
Employees’ (Western Australia) Award 1982 which is a
Federal award. That award, by cl 6, deals with termination
of employment.

47 It seemed to have been accepted that the appellant was a
“constitutional corporation” and therefore the Workplace
Relations Act 1996 (Cth) applied to a person who was
under a Federal award. Whether this is in fact so has not

been formally proved. I proceed on the assumption that
the Workplace Relations Act applied to the appellant.

48 The definition of “employee” under the Industrial
Relations Act is a wide definition. It means—

 “(a) any person employed by an employer to do work
for hire or reward including an apprentice or an
industrial trainee;

 (b) any person whose usual status is that of an em-
ployee;

 …”
49 Section 29 gives a right to an individual to bring

proceedings in the Industrial Relations Commission.
50 There is nothing expressed within the Industrial Relations

Act which limits the definition of “employee” to non-
Federal award employees.

51 Nor, in my opinion, is there any warrant for holding that
such an intention of Parliament was necessarily to be
implied. On the contrary, the Industrial Relations Act,
read as a whole, necessarily comprehends that employers
and employees may be subject to both Federal awards
and State awards.

52 The system of industrial relations in Australia is that there
are two inter-related systems. The Commonwealth system
applies to conciliation and arbitration for the prevention
and settlement of industrial disputes extending beyond
the limits of any one State (Constitution s 51(35)) and
also in respect of Federal entities.

53 A State may also make laws for the peace, order and good
government of the State in respect of industrial relations.
Both State laws and Commonwealth laws can exist
closely: Shuttleton v Cain (1997) 77 WAIG 1073; R v
Clarkson; Ex parte General Motors Holden Pty Ltd
(1976) 134 CLR 56.

54 Section 29 is in the widest terms and gives rights to
individuals to take action in the Industrial Relations
Commission for relief against unfair dismissal. These
rights extend not only to those covered by awards but
also to those workers who are subject to individual
contracts of employment. Some employees may be subject
to both Federal and State awards. The coverage given by
a Federal award may be very limited. It is not to be
supposed that such employees would be shut out from
the State system in the absence of clear and unambiguous
language.

55 The appellant drew support from a decision of the New
South Wales Full Bench of the Industrial Relations
Commission in Moore v Newcastle City Council; Re The
Civic Theatre Newcastle (1997) 77 IR 210.

56 There are factual similarities. Mr Moore was employed
by the Council under a Federal award (the Entertainment
and Broadcasting Industry—Live Theatre and Concert—
Award 1995) made under the Industrial Relations Act
1988 and continued in force by the Workplace Relations
Act 1996.

57 The Industrial Relations Act 1996 (NSW) provided a
mechanism for employees to apply to the Industrial
Relations Commission in respect of unfair dismissal
pursuant to s 83 to s 90.

58 The question at issue was whether the State Act in its
terms applied to employees where conditions of
employment otherwise were regulated by an award made
under the Commonwealth Act.

59 The Full Bench traced the history of the New South Wales
Act and drew extensively on a portion of Hansard when
the Bill was being debated.

60 The Full Bench expressed its view (at 226)—
 “An examination of the use of the word ‘employee’
throughout the statute, it seems to us, evinces an in-
tention to put in place a State scheme applicable to
employees within the State industrial relations ae-
gis.”

61 They were assisted in that view by remarks of the Minister
during the Second Reading Speech to the effect that for
employees under Federal award coverage to obtain the
benefits of the State system, they would have to move to
it.
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62 The Full Bench may have overlooked that, following
introduction of the Bill into Parliament, it was amended
to remove provisions which had confined access to unfair
dismissal remedies to employees under State awards or
agreements.

63 There are important differences in legislative histories of
the Western Australian and the New South Wales’ Acts.

64 Significantly, unfair dismissal provisions were enacted
in Western Australia in 1979 well before the
Commonwealth Parliament provided comparable relief
under the Workplace Relations Act. In contrast, the New
South Wales provisions were enacted after the Workplace
Relations Act, and apparently with that Act firmly in mind.

65 Sharkey P traced the relevant legislative history of the
Western Australian provisions.

66 Although not strictly necessary for reaching his
conclusion that the word “employee” in s 29 applied to
all employees, including those employed under Federal
awards, Sharkey P also had recourse to extrinsic material.
The Second Reading Speeches of the Minister on 16
October 1979 confirm that the word “employee” was to
be given its ordinary meaning.

67 The decision in Moore, based substantially on the
legislative history of the New South Wales Industrial
Relations Act 1996, is distinguishable on that basis and
has no application to the Western Australian Industrial
Relations Act with its different legislative history.

68 The respondent and the intervener submitted that the
decision was wrongly decided. However, it is not
necessary for the purposes of this appeal to resolve that
question.

69 In my view, far from intending to exclude Federal award
employees, Parliament intended to include such
employees to the limit of the legislative capacity of the
State.

Is the Industrial Relations Act inconsistent with the Award?

70 This matter raises an issue as to the interpretation of the
Constitution s 109 which provides—

 “When a law of the State is inconsistent with the
law of the Commonwealth, the latter shall prevail,
and the former shall, to the extent of the inconsist-
ency, be invalid.”

71 When this matter came on for hearing on 1 October 1999,
it appeared that the relevant notices under the Judiciary
Act s 78B had not been served on the Attorneys General
for the Commonwealth and the States.

72 Accordingly, the matter was adjourned to enable this to
be done.

73 Apart from the Attorney General for Western Australia,
who has been granted leave to intervene, no Attorney
General announced an intention to appear.

74 The Industrial Relations Act s 23 and s 29 will be
inconsistent with the award and consequently with the
law of the Commonwealth if their effect, if enforced,
would be to destroy or vary the adjustment of industrial
relations established by the award with respect to matters
formerly in dispute: Clyde Engineering Co Ltd v
Cowburn (1926) 37 CLR 466 at 499; Metal Trades
Industry Association of Australia v Amalgamated Metal
Workers’ & Shipwrights’ Union (1983) 152 CLR 632 at
642.

75 The award by cl 6 deals with unfair dismissal. Clause
6(g)(r) requires that a dispute or claim in relation to an
alleged unfair dismissal is to be dealt with according to
cl 11 of the Disputes Settlements procedures in Schedule
B of the award.

76 On some occasions an award will evince an intention to
cover the field in relation to unfair dismissal: the cases of
Martindale v British Petroleum Refinery (Kwinana) Pty
Ltd (1992) 72 WAIG 1263 and Metropolitan (Perth)
Passenger Transport Trust v Gersdorf (1981) 61 WAIG
611 are examples.

77 In this case, cl 6(g)(ii) expressly preserves the right of an
employee to seek remedies in the State Commission. It
reads—

 “The provision of placitum (i) hereof shall not af-
fect the right of an employee, in the case of a claim
by him that he has been unfairly dismissed from his
employment, to refer that matter to the Western Aus-
tralian Industrial Relations Commission in
accordance with the provisions of section 29(b)(i)
of the Industrial Relations Act.”

78 A proper construction of the award does not evince any
intention that the Federal award should “cover the field”
to the exclusion of a right of an employee to seek a remedy
under the Industrial Relations Act. On the contrary, such
a right is enshrined.

Inconsistency between the Industrial Relations Act and the
Workplace Relations Act
79 The argument before the Commissioner and also before

the Full Bench proceeded on the basis that the relevant
provision of the Workplace Relations Act (Cth) s 152(1A)
read as follows—

 “State law or award not excluded
 If a State law or a State award makes provision in
respect of the determination of an employee’s em-
ployment, any provision in a Federal award that also
makes provision in respect of the termination of
employment of the employee is not to be taken to
show an intention to cover the field to the exclusion
of that State award;”

80 The appellant dismissed the respondent on 27 March
1998.

81 The Workplace Relations Act was amended by the
Workplace Relations and Other Legislation Amendment
Act 1997 No 198, 1997, which came into operation on
the day upon which it received the Royal Assent, 11
December 1997.

82 Schedule 4, “Termination of Employment”, to the
Amendment Act dealt with termination of the employment
and by cl 1 repealed subs 152(1A) and substituted the
following—

 “1 Subsection 152(1A)
 (1A) If a State law provides protection for an

employee against harsh, unjust or unrea-
sonable termination of employment
(however described in the law), subsection
(1) is not intended to affect the provisions
of that law that provide that protection, so
far as those provisions are able to operate
concurrently with the award.”

83 Therefore the amended s 152(1A) was operative at the
time of the respondent’s dismissal.

84 That part of the reasoning of the Full Bench, having
proceeded by reference to the repealed section, cannot
be supported.

85 It is possible for a Federal law to cover the field
notwithstanding an expression of legislative intent: The
University of Wollongong v Metwally (1984) 158 CLR
447 per Gibbs J at 445. An example of such a law is
likely to be very rare indeed.

86 The Workplace Relations Act (Cth) is not such an example.
The rights conferred by the Workplace Relations Act (Cth)
are quite capable of concurrent observance with those
created by the Industrial Relations Act. The rights under
the Workplace Relations Act (Cth) are cumulative upon
those under the Industrial Relations Act. The Workplace
Relations Act (Cth) s 152(1A) expresses a clear intention
not to affect the Industrial Relations Act if s 23 and s 29
can operate concurrently with the award.

87 For the reasons already expressed, I consider that the
award is in fact intended to and does operate concurrently
with s 23 and s 29.

88 Where there is no direct inconsistency and the
Commonwealth Act states that the statute is not intended
to cover the field, that statute will be effective to avoid
inconsistency by making it clear that a law is not intended
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to be exhaustive or exclusive: R v Credit Tribunal; Ex
parte General Motors Acceptance Corporation (1976)
137 CLR 545 per Mason J at 564.

89 In my opinion this appeal should be dismissed.
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Reasons for Decision.
THE PRESIDENT—
1 This is an appeal against the decision of the Commission,

constituted by a single Commissioner, made on 3 March

2000 in matter No 473 of 1999. The appeal would appear
to be against parts of that decision and is made by Mr
Michael Cousins who was an employee applicant at first
instance. The appeal is made pursuant to s.49 of the
Industrial Relations Act 1979 (as amended) (hereinafter
referred to as “the Act”). He had, at first instance, brought
proceedings pursuant to s.29 of the Act alleging that he
had been harshly, oppressively or unfairly dismissed by
the abovenamed respondent employer.

2 The decision is constituted by an order made on 3 March
2000, and deposited in the office of the Registrar on 3
March 2000, which formal parts omitted, reads as
follows—
“THAT the YMCA of Perth shall pay to Michael
Cousins as compensation—
(a) the sum of $3780.50 no later than 31 March 2000;

and
(b) the further sum of $3780.50 no later than 30 April

2000.”

GROUNDS OF APPEAL
3 The Grounds of Appeal herein are as follows—

“1. The Commissioner erred in law in not reinstating
the Appellant (Applicant) in his employment with
the Respondent.

2. The Commissioner erred in law in holding that rein-
statement was impracticable.

3. The Commissioner erred in fact and in law in find-
ing that reinstatement was impracticable by reason
of a restructure that had been implemented by the
Respondent.

4. The Commissioner erred in fact and in law in find-
ing that reinstatement was impracticable by reason
that a reasonable working relationship could not be
established.

5. The Commissioner erred in law in not finding that
the Appellant’s (Applicant) employment was sub-
ject to the Social and Community Services
Industry—Community Services Workers Western
Australia Award 1996 (the Federal Award).

6. The Commissioner erred in law in not finding that
the Appellant (Applicant) was eligible to be a mem-
ber of the Australian Municipal, Administrative,
Clerical and Services Union.

7. The Commissioner erred in law in holding that a
benefit payable by reason of the Federal Award was
not recoverable under s.23A of the Industrial Rela-
tions Act (the Act).

8. The Commissioner erred in law in holding that the
claim for wages from the time of dismissal to the
date of reinstatement, if an order for reinstatement
had been made, was a claim for compensation.

9. The Commissioner erred in law in holding that the
claim for an entitlement under the Federal Award
was an enforcement of the Award.

10. The Commissioner erred in law in holding that the
claim for an entitlement under the Minimum Condi-
tions of Employment Act 1993 (the MCE Act) was
an enforcement of the MCE Act.

11. The Commissioner erred in law in not deciding the
question as to whether the Respondent and its offic-
ers had treated the Appellant (Applicant) and the
Commission with arrogance and contempt.

12. The Commissioner erred in law in not awarding costs
to the Appellant (Applicant).”

4 It is also important to note that an appeal was filed, as a
matter of the Commission’s record, on behalf of the
abovenamed respondent, as appellant, on 24 March 2000
against the same decision of the Commissioner and is
numbered Appeal No FBA 18 of 2000. Whilst it was
sought that these two appeals be heard together (because
this appeal is in fact a cross-appeal), the appeal on the
part of the respondent employer, YMCA of Perth, has
not yet been listed or sought to be listed for hearing.

5 The Full Bench, upon the hearing of this appeal on 8
August 2000, first heard two applications by the appellant.
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The first was an application to extend time within which
to appeal and an application for an extension of time to
make an application for that extension of time, because
the Notice of Appeal was filed after the expiry of the 21
day limitation period referred to in s.49(2) of the Act.

6 In addition, there was an application for an extension of
time within which to file appeal books and an application
for an extension of time to make an application for that
extension of time.

7 As will be noted, the Notice of Appeal herein was filed
on behalf of the appellant on 4 April 2000 against the
decision at first instance which was perfected by
depositing in the office of the Registrar on 3 March 2000,
so that a period of thirty-one days had elapsed since the
order was made, and the appeal was filed ten days late.

8 The application to extend time within which to appeal
was opposed by the respondent whose own appeal is
primarily against the merits of the finding that the
dismissal was unfair.

PRINCIPLES
9 The principles which apply to an application to extend

time are well settled. They have been laid down by the
Industrial Appeal Court in Ryan v Hazelby and Lester
trading as Carnarvon Waste Disposals 73 WAIG 1752 at
1752-53 (IAC) per Kennedy J, with whom Rowland and
Nicholson JJ agreed, and in Tip Top Bakeries v TWU 74
WAIG 1189 (IAC) per Nicholson J, with whom Franklyn
and Rowland JJ agreed. (A recent example of the Full
Bench’s application of these principles appears in
Rosemist Holdings Pty Ltd v Khoury 79 WAIG 645 (FB).)

10 The principles, which are mainly derivable from Gallo v
Dawson [1990] 64 ALJR 458 at 459 (HC) per McHugh
J, are as follows—

1. The grant of an extension of time is not automatic.
2. The object of a rule or power to extend time is to

ensure that legislative provisions or rules which fix
times for doing acts do not become incidents of in-
justice.

3. The discretion to extend time is given for the sole
purposes of enabling the Commission to do justice
between the parties.

4. This means that the discretion can only be exercised
in favour of an applicant upon proof that strict com-
pliance with the rules will work an injustice upon
the applicant.

5. In order to determine whether the rules will work an
injustice, it is necessary to have regard to the history
of the proceedings, the conduct of the parties, the
nature of the litigation and the consequence for the
parties of the grant or refusal of the application for
extension of time.

6. When the application is for an extension of time in
which to file an appeal, it is always necessary to
consider the prospects of the applicant succeeding
in the appeal.

7. It is also necessary to bear in mind in such applica-
tion that, upon the expiry of the time for appealing,
the respondent has “a vested right to retain the judg-
ment”, unless the application is granted.

8. It follows that, before the applicant can succeed upon
such an application, there must be material upon
which the Commission can be satisfied that to refuse
the application would constitute an injustice.

9. The initial step in determining whether there would
otherwise be an injustice to the appellant may often
be to decide whether the prospect of the appellant
succeeding in the substantive appeal if an extension
of time were to be granted is a real one.

11 In Esther Investments Pty Ltd v Markalinga Pty Ltd (1989)
2 WAR 196, the Full Court of the Supreme Court held
that there were usually four major factors to be considered
in exercising the court’s discretion to extend time, these
being—
(a) The length of the delay.
(b) The reason for the delay.

(c) Whether there was an arguable case.
(d) The extent of any prejudice which might be suffered

by the respondent.

SUBMISSIONS, ISSUES AND CONCLUSIONS
12 It was submitted on behalf of the appellant that there were

reasonable prospects for the success of the appeal because
the Commissioner had erred in law in holding that the
reinstatement was impracticable, in particular, because
the position from which he was dismissed still existed,
and any discomfort or embarrassment to other employees
of the respondent that might arise from his reinstatement
would arise from their conduct and not that of the
appellant.

13 It was also submitted that the evidence clearly showed
that the appellant worked and would continue to work,
mainly on his own, and therefore he would be likely to
have little direct contact with those employees.

14 It was submitted that the respondent’s assertions as to
loss of trust and confidence of the respondent’s officers
and employees in the appellant should be ignored because
such claims are self-serving and solely designed to
persuade the Commission that it should not award
reinstatement. In fact, it was submitted, there was no such
lack of trust or confidence in the appellant at the time of
his performance review.

15 This assertion was denied by Mr Randles on behalf of
the respondent. It was submitted that there was evidence
of ill-feeling and animosity between other employees of
the respondent and the appellant, before the dismissal,
exemplified (although it was denied that this occurred)
by the appellant having been guilty of going through a
manager’s room in his absence. For the appellant it was
also asserted that the credibility of witnesses for the
respondent at first instance would be put in issue upon
the hearing of the appeal.

16 It was also submitted by the appellant that, as a matter of
law, the payment of wages from the time of the dismissal
to the date of the reinstatement should have been paid.
Next, it was also submitted that the Commissioner erred
in law in holding that a claim for entitlement under the
Minimum Conditions of Employment Act 1993 is an
enforcement of that Act. It was also submitted that the
Commissioner erred in law in holding that a benefit
payable by reason of the Federal award was not
recoverable under s.23A of the Act.

17 It was submitted by the respondent that there was no merit
in any of those grounds.

18 In my opinion, on the submissions made, there was an
argument because it was based on credibility of evidence,
or said to be, that reinstatement may have been not
impracticable. Whether it was a strong argument, I am
not able to say.

19 As to the other submissions, I would need to be persuaded,
because I am not, that the Commissioner erred in holding
that a benefit payable by reason of the Federal award was
recoverable under s.23A of the Act or that, whilst there is
an argument that the Commissioner was in error, that is a
strong argument. The question of what might be ordered
to be paid if the reinstatement were made, of course, is
another matter and would depend on the reinstatement
being ordered.

20 Further, I would need to be persuaded that there was merit
in the submission that a claim for entitlement under the
Minimum Conditions of Employment Act 1993 was a
claim within the jurisdiction of this Commission. I am,
having regard to s.46 of that Act, not at present persuaded
that there is a strong argument sustainable on appeal.

21 Next, I would observe that the delay was not a substantial
delay and, in many cases, would not be a bar to the
appellant.

22 Mr Richardson, who appeared for the appellant, informed
the Full Bench, with proper and refreshing frankness, that
in fact the appeal was lodged only because the respondent
had appealed and that, otherwise, the appellant was
satisfied with the order of the Commission. Further, it
followed that this was the reason for the delay in lodging
the appeal.
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23 The discretion can only be perceived, as I have observed,
in favour of an applicant upon proof that strict compliance
with the rules will work an injustice. Having regard to
the authorities above, I note that the history does not
reflect adversely on the appellant which was only a short
period out of time. The conduct of the parties overall is
not exceptionable, although both have been tardy in
pursuing the appeals.

24 The nature of the litigation is that the appellant will not
be at a disadvantage if the application fails because he
will retain his order if the respondent’s appeal fails and
will, in any event, be able to oppose the appeal in order
to defend his order. That also describes the consequence
for the respondent. For the respondent, there is no
detriment in allowing the application, save and except
that it faces an appeal that the appellant did not intend to
bring because he was satisfied with the order.

25 I have considered the prospects of the appeal. I am not
unequivocally able to say that the prospect of succeeding
on appeal is a real one on the submissions put and the
reasons for delay are cogently against granting the
application, with the resultant prospective detriment to
the respondent, which I have described above.

26 I am not satisfied that the justice of the matter, on the
authorities referred to, requires the applications to extend
time to be granted for all of those reasons but very
cogently when, in fact, the appellant appears to be using
a cross-appeal as a tactical weapon, having decided
otherwise that he was satisfied with the order made.

27 The equity, good conscience and the substantial merits
of the case and the consideration of the interests of the
parties (pursuant to s.26(1)(a) and (c) of the Act) lay with
the making of the orders which the Full Bench made.

28 The “lesser applications”, of course, fail because they
fall with the dismissal of the application to institute an
appeal out of time.

29 For those reasons, I joined my colleagues in dismissing
the applications, and in dismissing the appeal.

CHIEF COMMISSIONER W S COLEMAN—
30 I have had the advantage of reading the draft prepared by

the Hon. President. I agree that the applications should
be dismissed.

31 On the threshold issue of whether or not the Full Bench
should extend time in which to appeal, the matters which
excited consideration were the prospect of the appellant
succeeding in the substantive appeal if an extension of
time was granted and the reason for the delay. The
respondent acknowledged that the length of the delay (11
days) had not been inordinate and that there had not been
any prejudice to it.

32 The appellant was forthcoming in declaring the reason
for lodging the substantive appeal. This, in essence,
provided the explanation for the delay. The respondent
had not appealed until the expiry of the statutory period.
Although accepting the decision of the Commission in
the first instance, it was the appeal by the respondent
against the determination of unfair dismissal and the relief
granted that prompted the applicant to appeal against the
failure to gain reinstatement in employment and to pursue
the failure to have secured payments under a federal award
and the Minimum Conditions of Employment Act. In the
absence of the respondent’s appeal those matters were
not going to be pursued.

33 More particular to the application for an extension of time
is consideration of whether there was a real prospect of
the appellant succeeding in the substantive appeal. In this
respect the claim for reinstatement appears to be the only
ground upon which some semblance of an arguable case
may have been mounted. However, this to a significant
extent was dependent upon overturning the Commission’s
findings based on credibility. In my view nothing was
put which showed that there was a real prospect of
succeeding given the evidence before the Commission in
the first instance.

34 I am unable to conclude that on the material before the
Full Bench that rejection of the applications would
constitute an injustice.

COMMISSIONER S J KENNER—
35 I have had the benefit of reading in draft the reasons for

decision of the President. I am in general agreement with
the President’s reasons in this matter and wish to add the
following observations of my own.

36 The appellant brought an application to extend time within
which to bring this appeal, with related applications. The
reason for the notice of appeal being brought out of time
was, on the appellant’s submissions, because the
respondent to this appeal had itself lodged an appeal
against the Commission’s decision finding in favour of
the appellant at first instance and awarding compensation
for the unfair dismissal and not reinstatement. Until such
time as the respondent lodged its appeal, the agent for
the appellant quite candidly admitted that the appellant
was content with the fruits of his litigation and submitted
to the Full Bench that he had no prior intention to appeal
against the decision at first instance.

37 I have considered the submissions of the appellant in light
of the established principles set out in the President’s
reasons for decision. As to the merits, I was not persuaded
on the materials before the Full Bench that the appeal
would have any reasonable prospect of success. There
was, as correctly conceded by the agent for the appellant,
evidence before the Commission at first instance as to
the impracticability of reinstatement. However, the
submission was that there was an issue as to the credibility
of such evidence. The appellant faces a substantial hurdle
in this regard on appeal and I was not persuaded that
there was an arguable case on this ground.

38 As to the question of the Commission’s jurisdiction to
issue an order under s 23A of the Industrial Relations
Act, 1979 in respect of award and statutory entitlements,
I was also not persuaded that there was an arguable case
open to the appellant in relation to these matters.

39 Additionally, in declining to grant leave to extend time,
the appellant will suffer no material disadvantage as he
retains the fruits of his earlier litigation before the
Commission and is able to defend his position on the
hearing of the respondent’s appeal, as and when that
matter comes before the Full Bench.

40 For all of these reasons I agreed that the applications be
dismissed.

THE PRESIDENT—
41 For those reasons, the appeal was dismissed.
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Order.
This matter having come on for hearing before the Full Bench
on the 8th day of August 2000, and having heard Mr M
Richardson, as agent, on behalf of the appellant and Mr A J
Randles (of Counsel), by leave, on behalf of the respondent,
and the Full Bench having decided that reasons for decision
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be delivered at a future date, it is this day, the 8th day of August
2000, ordered as follows—

(1) THAT the applications filed herein to extend time to
file appeal No. FBA 21 of 2000 out of time be and
are hereby dismissed.

(2) THAT appeal No. FBA 21 of 2000 be and is hereby
dismissed.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.
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Reasons for Decision.
THE PRESIDENT—

INTRODUCTION
1 This is an appeal brought under s.49 of the Industrial

Relations Act 1979 (as amended) (hereinafter referred to
as “the Act”).

2 The appeal is brought against a decision of the
Commission at first instance, made in the form of an order
on 11 October 1999 in application No 180 of 1999,
whereby the Commission found, upon the application of
the respondent upon this appeal, Ms Jodi Ann Hoffmann,
that her dismissal by the appellant was unfair, that
reinstatement was impracticable, and ordered that the
appellant pay the sum of $13,367.10 as compensation
for the loss caused by her dismissal, and the sum of
$3,060.70 by way of entitlements due to her by way of
annual leave payments and payment in lieu of notice, the
latter order having been made on 4 February 2000.

3 The appeal was expressed to be against that portion of
the decision of Commissioner Beech as to quantum of
compensation and contractual entitlements which was
made on 4 February 2000.

EXTENSION OF TIME
4 Without objection, an application was made on behalf of

the appellant for an extension of time within which to
file appeal books, and to so apply, and the Full Bench
exercised its discretion to grant that application.

APPLICATION TO AMEND THE NAME OF THE
APPELLANT

5 An application was made on behalf of the appellant to
amend the name of the appellant to read “Western
Australian Aboriginal Media Association (Aboriginal
Corporation)”. There was no objection to the amendment
by the respondent and the Full Bench exercised its
discretion to grant the amendment.

GROUNDS OF APPEAL
6 It is against this decision that the appellant association

appeals on the following grounds—
“The learned Commissioner of the Industrial Re-
lations Commission erred in law and in fact—

1. In assessing the amount of compensation due
to the applicant he failed to take into account
that the consent judgment in the District Court
of the 10th of January, 2000 (Exhibit 8) con-
tained, in part, an element of future economic
loss for a 30% disability, which consideration,
if made, would have reduced the amount of
compensation so awarded.

2. In assessing the amount of compensation pay-
able to the applicant, he wrongly found that
the applicant had discharged her duty to miti-
gate her loss arising from the unfair dismissal.
The evidence of efforts to find work (see T17a
& 28) were scant at best and did not discharge
the burden of proof upon her.

3. In assessing the amount of compensation he
wrongly took into account the sum of $29.50
per week super-annuation.

4. In determining the relevance or otherwise of
the $35,000 consent judgment, he wrongly
considered the contents of Exhibit 16, the con-
tents of which were unproven.

5. In assessing the amount of contractural (sic)
benefits due to the applicant, as no evidence
of the terms of the contract of employment
were led as to annual leave and pay in lieu of
notice or at all, he enforced Federal Award
entitlements, contrary to S.29 of the Act.”

7 After the submissions for the respondent had been
completed upon the hearing of the appeal, Mr Stokes, as
agent for the appellant, informed the Full Bench that the
appellant abandoned Ground 3, so that it is unnecessary
to deal with it.

APPLICATION TO AMEND GROUNDS
8 Upon the hearing of the appeal, the appellant applied to

add further grounds to the grounds of appeal. That
application was opposed.

9 The effect of those was that the appellant alleged that, by
commencing District Court Action No 14 of 1999 on 11
January 1999, Ms Hoffmann implicitly repudiated the
contract of employment. It was further alleged by the
proposed amendments that the learned Commissioner
erred in fact in not finding that Ms Hoffmann was fit and
eager to return to work and was therefore not unfairly
terminated whilst on workers’ compensation or sick leave.

10 Neither of those arguments were raised at first instance
and the Full Bench was of the opinion that, having regard
to the principle in Metwally v University of Wollongong
(1985) 60 ALR 67 (HC), the appellant should be held
bound by a case argued at first instance.

11 In passing, I mention s.84 of the Workers Compensation
and Rehabilitation Act 1981.

BACKGROUND
12 Reasons for decision were issued on 11 October 1999 in

relation to the question of the unfairness of the dismissal
(see pages 8-11 of the of the appeal book (hereinafter
referred to as “AB”).

13 There were separate reasons for decision of 2 February
2000 relating to the assessment of compensation (see
pages 17-20(AB)).

14 Twelve months had passed since the dismissal of Ms
Hoffmann on 20 January 1999 (see letter of dismissal at
page 64(AB)), when the Commission convened to hear
submissions relating to the question of assessment of
compensation.

15 Briefly, the background to the matter was that Ms
Hoffmann was employed at the appellant body’s radio
station since January 1990 until her dismissal. She worked
there as a qualified radio broadcaster and producer for
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that period, except for a period of unpaid maternity leave
in 1996/1997. She was on sick leave from 16 April 1998
to 20 January 1999 and in receipt of workers’
compensation during that time.

16 During that time, too, Ms Lara Yeremich, was a solicitor
in the employ of the Aboriginal Legal Service in this State.

17 Ms Hoffmann was identified, according to the evidence,
as suffering from acute anxiety and stress related disorder
and a writ was issued on her behalf in the District Court
of Western Australia by her solicitor, claiming changes
in respect of her conditions, alleging a breach of contract
and negligence on the part of the defendant employer
(the appellant upon this appeal).

18 By letters of 18 January 1999 addressed to the appellant
body, Ms Hoffmann’s doctor, Dr J Knight, advised that
she was fit to return to work from 21 January 1999 (see
pages 62-63(AB)).

19 The Commissioner found that Ms Hoffmann’s loss arising
from the dismissal was able to be quantified with some
precision and she had been employed part-time for 25
hours per week. Her weekly wage gross was $484.62
and this rate included a shift allowance component. Her
weekly wage gross without the shift allowance component
was $421.41.

20 The Commissioner found that it was not suggested that
Ms Hoffmann would have remained in employment for
only a short period of time had she not been dismissed
and it was likely, therefore, that, if she had not been
dismissed, that she would have remained in the appellant’s
employment. The Commissioner then found that her
financial loss was measured by wages which she would
have earned had she not been dismissed.

21 Further, the Commissioner found that, given the
likelihood that she would have remained in employment
until the date of the hearing, her loss was the wages which
she would have earned over that period.

22 The Commissioner found that the likelihood was that the
work which Ms Hoffmann would have been required to
perform would have been work for which the shift
allowance was payable and that it followed that the wage
which she had lost because of the dismissal was the
weekly wage including the shift allowance component.

23 The Commissioner then went on to deal with the question
of mitigation of loss, saying that Ms Hoffmann gave
evidence that, in the months following her dismissal, she
did look for work, but was unsuccessful. She was not
cross-examined in evidence on that point and the
Commissioner had no reason not to accept it. He found
that Ms Hoffmann did find work in mid-July 1999, some
six months after her dismissal, as a casual with ABC
Radio.

24 The Commissioner found that Ms Hoffmann’s earnings
between mid-July and the middle of December 1999 were
$8,015.00 and found that she did not receive any other
income in the period leading up to the resumption of the
hearing of the matter.

25 It was contended on behalf of the appellant (the
respondent at first instance) that the Commission should
take into account that, on 11 January 1999, the appellant
and Ms Hoffmann entered into an agreement in settlement
of a negligence claim brought by her in the District Court
against the appellant.

26 The Statement of Claim in the proceedings in the District
Court, No 15 of 1999, (issued at Albany) against the
defendant (the appellant) alleged negligence, breach of
contract of employment and/or breach of statutory duty
by the defendant which caused personal injuries to the
plaintiff (Ms Hoffmann) during the course of her
employment with the defendant on or about 14 April 1998
including all aggravations and/or exacerbations (see pages
41-43(AB)).

27 That action was settled between the parties for the sum
of $35,000.00 damages (exclusive of all payments paid
to Ms Hoffmann previously pursuant to the Workers’
Compensation and Rehabilitation Act 1981) plus costs
of $2,500.00 in full and final settlement of all causes of
action which the plaintiff may have had for damages

against the defendant arising out of the matters pleaded
in the Statement of Claim; and judgment was entered for
her, by consent, in the District Court on 11 January 1999
(see pages 39-40(AB)).

28 Mr R W Clohessy, as agent for the respondent at first
instance, argued that the sum of $35,000.00 should be
viewed as income which should be taken into account in
assessing Ms Hoffmann’s loss. He referred to Bogunovich
v Bayside Western Australia Pty Ltd 79 WAIG 8 at 10
(FB).

29 That was authority for the proposition that workers’
compensation payments received by an employee after
the dismissal are to be taken into account by the
Commission in assessing the employee’s loss arising from
the dismissal which occurred.

30 As the Commissioner observed, the settlement obtained
by Ms Hoffmann did not occur after the dismissal but
before it. Further and more significantly, as the
Commissioner observed, it was not a workers’
compensation payment, it was a payment in settlement
of a claim of negligence, breach of contract of
employment and/or statutory duty by the defendant which
caused personal injuries to her during the course of her
employment with the defendant on or about 14 April 1998,
including all aggravations and/or exacerbations.

31 Had Ms Hoffman not been dismissed, the Commissioner
held she would have had the settlement and also received
remuneration from the appellant. The Commissioner
therefore rejected that submission.

32 The Commissioner then found that Ms Hoffmann’s loss
to the date of the hearing was 48 weeks’ at $484.62 per
week, making a total of $23,261.80 from which is to be
deducted the amount of $8,015.00, leaving $15,246.80,
representing Ms Hoffmann’s loss to date.

33 The Commissioner quite rightly held that remuneration
is a wide concept which can include superannuation
contributions and non-monetary benefits. The
Commissioner referred to her superannuation payments
as 7% of her base wage, which amounted to $29.50 per
week. The Commissioner then capped the award to six
months, being 26 weeks multiplied by $484.62 plus
$29.50, making a total of $13,367.10 (see Gilmore and
Another v Cecil Bros and Others 78 WAIG 1099 (IAC)).

34 The Commissioner then went on to find that the
appellant’s letter of termination to Ms Hoffmann made it
clear that she was entitled to annual leave payments of
$1,122.24 and four weeks’ wages in lieu of notice, being
$1,938.48. The Commissioner held that these entitlements
were due and, observed that these amounts were paid to
her at the time of the dismissal, the amount had been
returned by Ms Hoffmann to the appellant.

ISSUES AND CONCLUSIONS
Ground 1

35 The appellant, by Ground 1, complained that the
Commissioner should have taken into account the amount
of the consent judgment against the appellant in favour
of Ms Hoffmann in the District Court at Albany for
injuries suffered by her in the course of employment
arising from the negligence and breach of contract of the
appellant, as I have noted. In particular, it was submitted
that an element of that consent judgment was the element
of future economic loss.

36 The submission at first instance was that the sum of
$35,000.00 should be viewed as income to be taken into
account in assessing loss.

37 The Commissioner did not take this into account because,
applying the decision of the Full Bench in Bogunovich v
Bayside Western Australia Pty Ltd (FB)(op cit), he held
that the settlement did not include, nor was the amount
of the judgment a workers’ compensation payment; nor
did the settlement occur after the dismissal. The
Commissioner also found that, had Ms Hoffmann not been
dismissed, she would have received the $35,000.00
settlement and also received remuneration from the
appellant. The Commissioner also found that her loss as
a result of the dismissal was the remuneration which she
otherwise would have received.
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38 The Commissioner, therefore, did not take account of the
sum of $35,000.00 to offset compensation assessed for
the loss which he found that Ms Hoffmann had suffered.

39 I now make a number of observations.
40 First, the loss (or injury) which is compensable is the

loss caused by the unfair dismissal (see the discussion of
this notion in Gilmore and Another v Cecil Bros and
Others (IAC)(op cit)) and no other loss (see s.23A(1)(ba)
of the Act).

41 Second, there is no or no sufficient identification in the
statement of claim or the consent judgment that any part
of the judgment relates to compensation for future
economic loss.

42 Third, future economic loss, if it was a head of damage
which was a component of the amount of the consent
judgment, would, by its very nature, be compensation
for economic loss which had been proven, on the balance
of probabilities, to be sufferable as a result and causally
linked to the injury.

43 It was not open to find that Ms Hoffmann was deprived
of any ability to work as a result of her injury, because
the evidence, uncontroverted, was that she was capable
of returning to work at or before the time of her dismissal
(see the medical evidence to which I refer above). That
evidence was not controverted. Indeed, further, there was
no suggestion, on the evidence, that her inability to find
work was the same as an injury causing inability to do
work.

44 Fourth, the award of a lump sum in damages, even if it
included a component for future economic loss, could
not affect the assessment of compensation for loss caused
by an unfair dismissal. That is because of the nature of
damages for future economic loss in personal injury
claims. Loss of earning capacity in the future must
produce economic loss to be compensable (see Graham
v Baker (1961) 106 CLR 340 at 347 per Dixon CJ, Kitto
and Taylor JJ).

45 Assessment of future economic loss is not an exercise in
replacing wages which were currently being earned at
the time of injury or which might be expected to be earned
for the balance of the plaintiff’s working life. The task is
rather to value the capital asset of the injured person,
namely, his or her capacity to earn money (see Cullen v
Trapell (1980) 146 CLR 1 at 7 per Barwick CJ). The loss
of the chance to exploit an earning capacity is, in itself
(whatever the plaintiff’s pre-evident employment history)
a thing of potential value and thus, upon proof of its loss,
is deserving of damages (see, for example, Atlas Tiles
Ltd v Briers (1978) 144 CLR 202 at 209-210 per Barwick
CJ and Baird v Roberts (1977) 2 NSWLR 389 at 396-
398 (CA) per Mahoney JA and Montanar v Ampol
Petroleum (Qld) Pty Ltd (1990) 100 FLR 235 (SC ACT)).
A similar observation applies to loss or diminution of
such a capital asset caused by dismissal.

46 For the period between the date of the accident and the
date of judgment, a calculation can be based on the net
wages in salary and other items of remuneration or benefit,
that is, the monies which would have been received but
for the accident (see Bosch v Liebe [1976] VR 265 (FC)).

47 From those observations and conclusions, it will be seen
that the award of damages for personal injury was quite
irrelevant in time and, by its nature, to any question of
the finding of loss caused by and the award of
compensation for unfair dismissal, even if there was any
real evidence that the award contained a head of damage
for future economic loss, which it did not.

48 This ground is based on a substantial misapprehension
of the nature of what an award of damages for future
economic loss is and, for that reason (as well as the fact
that there is no evidence that the consent judgment
contains an element of damages for economic loss) is
not made out, in my opinion.

Ground 2
49 The gist of this complaint was that the Commissioner

wrongly found that Ms Hoffmann had discharged her duty
to mitigate her loss caused by her dismissal.

50 The Full Bench was taken to the evidence and addresses
by the agent, Mr Clohessy, for the respondent at first
instance. In cross-examination, Ms Hoffmann, at first
instance, (see pages 28-29 of the transcript at first instance
(hereinafter referred to as “TFI”)) gave evidence that she
did two weeks’ work at ABC Radio in Perth, two Saturday
mornings on-air work, and a month’s full time work at
the ABC as a producer, but she had no work from the
time she was dismissed until six months later. She gave
evidence that she made attempts to find work but the
attempts were unsuccessful.

51 Ms Hoffmann was permitted to be recalled to give
evidence that she was, at the time of hearing, namely 19
January 2000, employed on a casual basis at the ABC,
having commenced that employment in July 1999. She
gave evidence (unshaken) that she had applied for
broadcasting work in education and that she had tried to
obtain work before and after July 1999 because she found
it quite difficult, with 9 years background in Aboriginal
media, “specifically to find a lot of other relevant
broadcast work” (see page 86(TFI)). This evidence was
not challenged and she was certainly not shaken.

52 On this point, no evidence was adduced on behalf of the
respondent at first instance, which in fact adduced no
oral evidence at all. At page 104 (TFI), in discussions in
court by the Commissioner with Mr Clohessy, Mr
Clohessy conceded that Ms Hoffman did seek alternative
work and was unsuccessful and that her evidence on this
point was not challenged in cross-examination. That
concession bound and binds the appellant.

53 Even without that concession, the position, therefore, was
that there was ample evidence given which was
unchallenged and, indeed, conceded to be sufficient in
addresses to establish mitigation. In Growers Market
Butchers v Backman 79 WAIG 1313 (FB), the principles
relating to mitigation of loss in this Commission were
set out. (We were not referred to that authority.) Relevant
to this appeal, the duty to mitigate loss in claims of unfair
dismissal lies on the claimant employee. In practical
terms, the duty requires the employee to diligently seek
suitable alternative employment. However, the obligation
to mitigate loss is an obligation to act reasonably in the
mitigation of loss but not an obligation which a reasonable
and prudent person would not undertake.

54 In this case, there is no evidence that Ms Hoffmann did
not act reasonably in the mitigation of loss and there was
uncontradicted and unshaken evidence that she did. Once
that evidence was given, too, the onus shifted to the
appellant to prove a failure to mitigate loss. There was no
evidence or submission on which the Commissioner could
have found that the appellant’s onus was discharged. No
authority was cited to the Full Bench on this point.

55 The Commissioner did not err in finding that the burden
on Ms Hoffmann to mitigate had been discharged.

Ground 4
56 By this ground, it is alleged that, in deciding the relevance

or otherwise of the $35,000.00 consent judgment, the
Commissioner wrongly considered the contents of Exhibit
16, the contents of which were unproven.

57 Exhibit 16 is a copy of a letter dated 17 December 1998
which Ms Hoffmann’s solicitor, Ms Lara Yeremich, of
the Aboriginal Legal Service of Western Australia (Inc)
wrote to the solicitors for the GIO (see page 68(AB)).
The letter does not seem to have been admitted as proof
of the birth of the allegations met. The letter constitutes,
inter alia, a confirmation that the consent judgment in
the District Court would not affect Ms Hoffmann’s rights
in relation to any industrial aspect of her claim. However,
given the manifest irrelevance of the District Court
judgement, the ground has no merit. In any event, there
is no indication at all in his reasons that the Commissioner
placed any reliance on the letter. That is not surprising,
given the basis upon which he seems to have accepted its
tender.

Ground 5
58 The complaint in Ground 5 is that the Commissioner erred

in assessing the amount of contractual benefits due to
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Ms Hoffmann and, indeed, finding that they were due to
her, because no evidence was led as to the terms of the
contract of employment, and the Commissioner had erred
in purporting to enforce a Federal award.

59 In fact, the Commissioner dealt with the matter in his
reasons for decision of 2 February 2000 (see page 20(AB).
Ms Hoffmann’s letter of termination made it clear that
she was entitled to annual leave payments of $1,122.24
and four weeks’ wages in lieu of notice, being $1,938.48.
Ms Hoffmann asked that these amounts be included in
any order to issue, pursuant to s.23A(1)(a) of the Act.
That provision confers jurisdiction on the Commissioner
to order the payment to a claimant employee of the sum
of any entitlement due. The Commissioner held that these
sums were entitlements due.

60 Indeed, there was evidence that the appellant did pay these
sums at the time of dismissal, but that those amounts were
not accepted and the payments returned to the appellant
by Ms Hoffmann.

61 Mr Clohessy submitted for the respondent at first instance
at one point that Ms Hoffmann’s employment was covered
by a Federal award, but the Commissioner found that that
was not a matter established before the Commission. As
the Commissioner correctly found, it was not established
in the evidence. The Federal award itself was not tendered.
The Commissioner therefore held that, to order such a
payment, did not constitute an enforcement of the award
by the Commission.

62 The question of a Federal award was dealt with during
the hearing in the following manner.

63 At page 56(TFI), Mr Clohessy advised that he would not
be pursuing an allegation that there was a “Federal award
on foot”. The Commissioner referred to an obligation on
the respondent to pay accrued annual leave under the
award. The submission was that there was no jurisdiction
in this Commission to enforce a Federal award and it is
trite to observe that nothing in the Act confers that
jurisdiction on this Commission and that that jurisdiction
is conferred on Courts by the Australian Workplace
Relations Act 1996 (Cth).

64 What the Commissioner did, however, find was that it
was not proven that the award applied. It is trite, also, to
observe that jurisdiction cannot be conferred on a court
or tribunal by consent, and that it can be raised on appeal
even though it was not raised at first instance (see SGS
Australia Pty Ltd v Taylor 73 WAIG 1760).

65 There is an award, a consent award, which was produced
to the Full Bench which is the “Indigenous Media
Organisations Award Minimum Rate Award 1995”. The
Scope Clause, Clause 6, reads as follows—

“ 6—SCOPE AND PARTIES BOUND
(a) This award shall be binding upon the employ-

ers named in Schedule “A” (hereinafter called
“the employers”) and the Alliance and its of-
ficers and members, and persons eligible to
be members of the Alliance in respect of all
work to be done by employees for the em-
ployers in the various engagements in the
media, newspaper and entertainment industry.

Transmission of business
(b) (i) Where a business is transmitted from

an employer (in this subclause called
“the transmitter”) to another employer
(in this subclause called “the
transmittee”) and a member who at the
time of such transmission was an em-
ployee of the transmitter in that
business and becomes an employee of
the transmittee—

(ii) The continuity of the employment of
the employee shall be deemed not to
have been broken by reason of such
transmission; and

(iii) The period of employment which the
employee has had with the transmitter
or any prior transmitter shall be deemed

to be service of the employee with the
transmittee

In this subclause, “business” includes trades,
process, business or occupation and includes
part of any such business and “transmission”
includes transfer, conveyance, assignment or
succession whether by agreement or by op-
eration of law and “transmitted” has a
corresponding meaning.”

66 There are classifications of Broadcaster, Radio Production
Assistant and Radio Production Officer. The appellant is
a party to the award.

67 It was not submitted that the award did not apply to Ms
Hoffmann’s employer and, indeed, it would seem quite
clear, on a fair reading, that it did. Since that was the
case, the Commissioner had no jurisdiction to order
payments of amounts which were the subject of award
obligations.

68 Enforcement of Federal awards occur in the Federal Court
and in Magistrates’ Courts pursuant to s.178 of the
Workplace Relations Act 1996 (Cth) (see also the
employee’s right to sue in the Federal Court or any court
of competent jurisdiction for any amount required to be
paid by an employer pursuant to an award, order or
certified agreement of the Australian Commission (see
s.179 of the Workplace Relations Act 1996 (Cth)).

69 Because of those provisions, the word “entitlement” in
s.23A of the Act could not be properly construed as
conferring the jurisdiction on the Commission to order
payment of amounts due under a Federal award.

70 In my opinion, there was, for those reasons, no jurisdiction
to make the order contained in paragraph (b) of the
decision (see page 12(AB)). I would delete that paragraph
from the order, upholding Ground 5, for those reasons.

FINALLY
71 I would observe that the decision was a discretionary

decision (as defined in Norbis v Norbis (1986) 65 ALR
12 (HC)) and that Grounds 1, 2 and 4 were directed to
allegations that the exercise of the Commissioner’s
discretion had miscarried (see the well known principles
in House v The King [1936] 55 CLR 499, and see also
Gromark Packaging v FMWU 73 WAIG 220 (IAC)).
There was no appealable error in the exercise of the
discretion, and no ground of appeal was made out, for
that reason. I would dismiss the appeal, save and except
for upholding the appeal on the basis of Ground 5. I would
vary the decision made at first instance by striking out
paragraph (b) of the decision at first instance (see page
12(AB)).

COMMISSIONER P E SCOTT—
72  I have had the benefit of reading the reasons for decision

of His Honour, the President. Those reasons set out in
detail the grounds of appeal and the background to this
matter.

73 As to ground 1, I make the following observations. The
consent judgment in favour of Ms Hoffmann contains no
reference to any particular amount being for an element
of future economic loss, and there was no evidence to
indicate what was taken into account in arriving at the
amount of $35,000. Accordingly, it is hard to sustain a
complaint that the learned Commissioner ought to have
taken any or all of that amount into consideration in
assessing Ms Hoffmann’s loss. Further, the loss to be
assessed pursuant to s.23A of the Industrial Relations
Act, 1979 is loss arising from the dismissal which is quite
separate from the circumstances for which the consent
judgment was reached. Further, as His Honour points out,
Ms Hoffmann was capable of returning to work at or
before the time of her dismissal. Accordingly, if she had
not been dismissed, Ms Hoffmann would have received
the benefits of the consent judgement and continued to
receive remuneration on account of work performed. For
these reasons, I respectfully agree with the conclusions
reached by His Honour, and find this ground is not made
out.

74 As to grounds 2, 4 and 5, I respectively agree with His
Honour’s reasons for decision and have nothing to add.
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COMMISSIONER J H SMITH—
75 Ground 1 of the Appeal contends that the learned

Commissioner erred in law and in fact—
“In assessing the amount of compensation due to
the applicant, he failed to take into account that the
consent judgment in the District Court of the 10th of
January, 2000 (Exhibit 8) contained, in part, an ele-
ment of future economic loss for a 30% disability,
which consideration, if made, would have reduced
the amount of compensation so awarded.”

76 Exhibit 8 is a bundle of documents that comprise copies
of the documents on the District Court file at Albany dated
11 January 1999 in Action Nos 14 and 15 of 1999 between
Jodi Hoffmann and the Western Australian Aboriginal
Media Association (Aboriginal Corporation). These
documents are—

(a) Writ of Summons;
(b) Memoranda of Appearance;
(c) Originating Summons for leave to commence

proceedings pursuant to s.93D(4) of the Work-
ers’ Compensation and Rehabilitation Act 1981
(as amended);

(d) Agreement pursuant to s.93D(4) of the Workers’
Compensation and Rehabilitation Act 1981 (as
amended);

(e) Order pursuant to s.93d(5)(A) of the Workers’
Compensation and Rehabilitation Act 1981 (as
amended);

(f) Consent to Judgment;
(g) Judgment.

77 The agreement made pursuant to s.93D(4) of the Workers’
Compensation and Rehabilitation Act records—

“THE PARTIES hereby agree only for the purposes
of this application that—

1. The Plaintiff be given leave to issue a Writ
against the Defendant in relation to the Plain-
tiff’s alleged injury on or about 14 April 1998
including all aggravations and/or
exacerbations.

2. The degree of the Plaintiff’s disability sus-
tained on or about 14 April 1998 including all
aggravations and/or exacerbations as men-
tioned in the originating summons in these
proceedings would, if assessed as prescribed
in subsection (3) of Section 93D of the said
Act be 30% or more.”

78 Section 93D(1) and (2) of the Workers’ Compensation
and Rehabilitation Act provides—

“(1) Damages can only be awarded if the disability
results in the death of the worker or it is a serious
disability.

(2) A disability is a serious disability if, and only
if—

(a) the degree of disability would, if assessed
as prescribed in subsection (3), be 30% or
more; or

(b) the future pecuniary loss resulting from the
disability is of an amount that is at least
equal to the prescribed amount.”

79 The indorsement on the Writ of Summons states—
“The Plaintiff claims damages against the Defend-
ant arising from the negligence, breach of contract
of employment and/or breach of statutory duty of
the Defendant which caused personal injury to the
Plaintiff during the course of her employment with
the Defendant on or about 14 April 1998 including
all aggravations and/or exacerbations.”

80 The Judgment states—
“Pursuant to the aforesaid Order of the Registrar IT
IS THIS DAY ADJUDGED that the Defendant do
pay to the Plaintiff the sum of $35,000.00 plus
$2,500.00 costs (exclusive of all payments paid to
the Plaintiff pursuant to the Workers’ Compensation
and Rehabilitation Act, 1981 (as amended) arising

out of the matters pleaded in the Indorsement of
Claim herein.”

81 The Judgment of the Court records the judgment was
entered in accordance with and in the terms of the Consent
to Judgment.

82 At the time judgment was entered in Action No 15 of
1999 the Applicant (“Mrs Hoffman”) was employed by
the Appellant (“the employer”). Her employment was
terminated on 20 January 1999, nine days after judgment
was entered. The employer argues that the judgment
amount of $35,000 included an amount for future
economic loss that should have been accounted for by
the Commission in assessing compensation for loss
caused by her dismissal.

83 The facts set out in the District Court pleadings and
Judgment do not disclose the heads of damage taken into
account in the judgment sum of $35,000. The only matter
that can be inferred from the documents that comprise
Exhibit 8 is that the judgment sum included an amount
for a disability of 30% or more sustained by Mrs Hoffman
on 1 April 1998. In particular there was not a scintilla of
evidence before the Commission that any part of the
judgment sum was for future economic loss, so as to
enable the Commission to take the judgment sum into
account in assessing Mrs Hoffman’s loss of weekly wages
and shift allowance caused by the dismissal.

84 For these reasons I am of the view that Ground 1 should
be dismissed.

85 In relation to Grounds 2, 3, 4 and 5, I have had the benefit
of reading the reasons for decision of His Honour the
President and I agree with his reasons in relation to each
of those grounds and the only observations I wish to make
is in relation to Ground 5.

86 Ground 5 contends that the learned Commissioner erred
in law and in fact—

“In assessing the amount of contractual benefits due
to the applicant, as no evidence of the terms of the
contract of employment were led as to annual leave
and pay in lieu of notice or at all, the enforced Fed-
eral Award entitlements, contrary to S.29 of the Act”

87 The evidence before the Commission at first instance
established that the employer paid Mrs Hoffman her
accrued annual leave and four weeks in lieu of notice on
termination but that Mrs Hoffman refused to accept
payment and returned the cheque to the employer. During
the proceedings the employer stated it remained willing
to re-tender payment to Mrs Hoffman, however her
position was that she was not prepared to accept payment
without an order for payment being made by the
Commission.

88 Even if this Commission was empowered to order the
employer to pay the amounts claimed for annual leave or
pay in lieu of notice (which it clearly is not), as the
amounts claimed by Mrs Hoffman had been properly
tendered by the employer at the time of termination, I am
of the view that it is doubtful that the amounts could be
characterised as an “amount to which the claimant is
entitled” within the meaning of s.23A of the Industrial
Relations Act 1979.

THE PRESIDENT—

89 For those reasons, the appeal is upheld and the decision
at first instance varied.

Order accordingly
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2000 WAIRC 00312

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

APPELLANT WESTERN AUSTRALIAN
ABORIGINAL MEDIA ASSOCIATION
(ABORIGINAL CORPORATION)

RESPONDENT JODI ANN HOFFMANN
CORAM FULL BENCH

HON PRESIDENT P J SHARKEY
COMMISSIONER P E SCOTT
COMMISSIONER J H SMITH

DELIVERED MONDAY, 14 AUGUST 2000
FILE NO/S FBA 4/2000
_________________________________________________________________________

Decision Appeal upheld and decision at first
instance varied.

Appearances
Appellant Mr B F Stokes, as agent
Respondent Mr P Woodward, as agent
_________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 27th day of July 2000, and having heard Mr B F Stokes,
as agent, on behalf of the appellant and Mr P Woodward, as
agent, on behalf of the respondent, and the Full Bench having
reserved its decision on the matter, and reasons for decision
being delivered on the 14th day of August 2000 wherein it
was found that the appeal should be upheld and the decision
at first instance varied, it is this day, the 14th day of August
2000, ordered and directed as follows—

(1) THAT leave be and is hereby granted to amend the
name of the appellant to read “Western Australian
Aboriginal Media Association (Aboriginal Corpo-
ration)”.

(2) THAT the applications filed herein to extend time to
file the Appeal Books in appeal No. FBA 4 of 2000
out of time be and are hereby granted.

(3) THAT the application by the appellant to amend the
grounds of appeal in the Notice of Appeal filed herein
by adding to the existing grounds, new grounds of
appeal contained in the appellant’s “Minute of Fur-
ther Grounds of Appeal” filed herein be and is hereby
dismissed.

(4) THAT leave be and is hereby granted for the appel-
lant to withdraw Ground 3 of the Grounds of Appeal.

(5) THAT appeal No. FBA 4 of 2000 be and is hereby
upheld.

(6) THAT the decision of the Commission in matter No.
180 of 1999 made on the 4th day of February 2000
be and is hereby varied by deleting paragraph (b) of
the order.

By the Full Bench

(Sgd.) P.J, SHARKEY,
[L.S.] President.

COMMISSION IN COURT
SESSION—

Awards/Agreements—
Variation of—

CONTRACT CLEANERS’ (MINISTRY OF
EDUCATION) AWARD 1990.

No. A5 of 1981.
2000 WAIRC 00592

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE AUSTRALIAN LIQUOR,
HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH—APPLICANT v. AIRLITE
CLEANING PTY LTD & OTHERS—
RESPONDENTS

CORAM COMMISSION IN COURT SESSION
COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT
COMMISSIONER S J KENNER

DELIVERED WEDNESDAY, 13 SEPTEMBER 2000
FILE NO APPLICATION 1431 OF 1998
_________________________________________________________________________

Result Application for joinder of respondents
granted

Representation
Applicant Ms D. MacTiernan appeared on behalf

of the applicant
Respondent Ms C. Fitzgibbon appeared on behalf of

those respondents members of the
Chamber of Commerce and Industry of
WA
No appearance on behalf of other
respondents

_________________________________________________________________________

Order.
HAVING HEARD Ms D. MacTiernan on behalf of the appli-
cant, Ms C. Fitzgibbon on behalf of those respondents
members of the Chamber of Commerce and Industry of West-
ern Australia and there being no appearance on behalf of other
respondents, the Commission in Court Session, pursuant to
the powers conferred on it under the Industrial Relations Act
1979, hereby orders—

1. THAT the Contract Cleaners’ (Ministry of Educa-
tion) Award, 1990 be varied in accordance with the
following schedule and such variation shall have
effect from the beginning of the first pay period com-
mencing on or after 13 September 2000.

2. THAT so much of the application which relates to
the application to join Cleandustrial Services be ad-
journed.

COMMISSION IN COURT SESSION
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

Schedule.
Schedule B—Respondents: Delete this schedule and insert

in lieu the following—
SCHEDULE B—RESPONDENTS

Airlite Cleaning Pty Ltd
Allclean Services
Arrix Services
Azaores Cleaning Company
Bancrofts Cleaning Service
Biniris (Aust) Pty Ltd
Charles Cleaning Service
Coltton Property Services
Compact Cleaning Services



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 433580 W.A.I.G.

Decco’s Property Service
Delron Cleaning Albany
Delron Cleaning Bunbury
Delron Cleaning Busselton
Delron Cleaning City North
Delron Cleaning Geraldton
Delron Cleaning Pty Ltd
Dew Cleaning Services
Du Clean Cleaning Service Pty Ltd
Expert Domestic & Commercial Cleaning
Expo Commercial Cleaning Services
GMS Cleaning
Golden West Commercial & Retail Cleaning
Heaton Enterprises Pty Ltd
Intercity Cleaning Services
Jastaine Pty Ltd, Trading as Jason Cleaning Services
Linfoot Cleaning Service
Luke’s Cleaning Service
Mastercare Property Services
Neatclean
Night Owl Services Pty Ltd
P & O Berkeley Challenge Pty Ltd
P & O Catering & Services Pty Ltd
Prestige Property Services Pty Ltd
Primary School Cleaning Company
Quantum Contract Services
Quirk Corporate Cleaning Australia Pty Ltd
S & B Cleaning Service
Slav’s Cleaning Service
Southern Cross Cleaning Service
Spotless Services Ltd
Sunray Services
Tempo Services Pty Ltd, PO Box
Western Office Cleaning Company

PRESIDENT—
Matters dealt with—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Registrar
(Applicant)

and
Communications, Electrical, Electronic, Energy,

Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch

(Respondent).

No. 2194 of 1997.

BEFORE HIS HONOUR THE PRESIDENT

P J SHARKEY.
21 October 1999.

Order.
This matter having been due to come on for hearing before
me on the 21st day of October 1999, and the abovenamed
respondent having filed an application in the Registry of the
Commission on the 12th day of October 1999 to adjourn the
hearing and determination of the application herein pending
the hearing and determination of application No P 52 of 1999
before the High Court of Australia, and the applicant, by its
Counsel, having consented to the adjournment by facsimile
transmission dated the 13th day of October 1999, and the par-
ties hereto having consented to waive the requirements of s.35
of the Industrial Relations Act 1979 (as amended), it is this
day, the 21st day of October 1999, ordered, by consent, that
application No 2194 of 1997 be and is hereby adjourned pend-
ing the hearing and determination of matter No P 52 of 1999
before the High Court of Australia, or until further order.

(Sgd.) P.J. SHARKEY,
[L.S.] President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES REGISTRAR V COMMUNICATIONS,
ELECTRICAL, ELECTRONIC,
ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED
WORKERS UNION OF AUSTRALIA,
ENGIN & ELECT DIV, WA BRANCH

CORAM HON PRESIDENT P J SHARKEY
DELIVERED 14 JULY 2000
FILE NO/S APPL 2194/1997
_________________________________________________________________________

Decision Application granted and rule 15.2.7.2 be
disallowed

Representation
Applicant Mr D J Matthews (of Counsel), by leave
Respondent Mr C Young
_________________________________________________________________________

Further Reasons for Decision.
1 This matter came before me on 11 July 2000, having been

remitted by order of the Industrial Appeal Court (in appeal
No IAC 8 of 1998) dated 9 September 1999, after an
appeal was allowed against a decision by the Commission,
constituted by me as President. By that decision, made
on 4 June 1998, I dismissed application No 2194 of 1997.

2 That was an application by the Registrar, filed in this
Commission on 26 November 1997, whereby he applied
to the President for the rules of the respondent
organisation to be brought before the President pursuant
to s.97Q of the Industrial Relations Act 1979 (as amended)
(hereinafter referred to as “the Act”).

3 By the application, it was alleged that Rule 15.2.7.2 of
the rules of the respondent organisation were contrary to
and inconsistent with s.97P(4) of the Act because (and I
paraphrase), when read with Rule 15.2.7.1, Rule 15.2.7.2
empowered the respondent organisation to pay monies
into a special fund, when authorised to do so by State
Conference or State Council.

4 When the Commission reconvened in this matter, Mr
Matthews, who appeared for the applicant, handed up a
minute of proposed order. By that minute, it was proposed
that I should, pursuant to s.66(2)(a) of the Act, disallow
the rule.

5 Mr Young, who appeared for the respondent, had lodged
with the Commission written submissions to the effect
that s.97P of the Act was inconsistent with provisions of
the Commonwealth Electoral Act 1918, and that it was,
therefore, inoperative to that extent by virtue of s.109 of
the Constitution.

6 I ruled that I should not entertain those submissions and
gave reasons for so ruling, as follows—
(a) I am bound to comply with the direction contained

in the reasons for decision and/or the order of the
Industrial Appeal Court dated 9 September 1999.

(b) Metwally v University of Wollongong (1985) 60 ALR
68 (HC) is authority for the proposition that a party
is bound by his or her case at first instance.

(c) The question raised in these submissions was, of
course, not raised before me and, by concession, not
raised upon appeal before Their Honours. The re-
spondent, therefore, cannot now attempt de facto to
re-open proceedings before me to reargue it on a
basis which was not argued before me at that time.

(d) The law is, of course, as I have observed, that a party
is generally bound by what that party argues or leads,
as is the case, at first instance and, even if that were
not so, the equity, good conscience and the substan-
tial merits of the matter militate against the applicant
having to deal with this matter when it was not ar-
gued before me at first instance.

(e) However, I am of opinion that the direction of Their
Honours is a clearer and more cogent reason for me
to make an order in those terms. I apprehend that
that is the manner in which I should properly effect
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a reconsideration of my decision at first instance,
according to the law outlined by Their Honours in
their reasons for decision upon appeal in appeal No
IAC 8 of 1998.

7 I then turned to the order sought by the application in
this matter. Mr Young submitted that the rule should be
not entirely disallowed. In the course of discussions in
Court with Mr Matthews and Mr Young, I drew attention
to the power conferred on the President by s.66(2)(b) of
the Act to direct that a rule be altered rather than to
disallow such rule. It was not submitted that I should do
so. I had already made a finding, not appealed against
(see page 24 of my reasons for decision delivered in
Registrar v CEEEIPPU (No 2194 of 1997) (unreported)
delivered 29 May 1998), that Rule 15.2.7.2, as it stands,
was contrary to or inconsistent with s.97P(4) of the Act.
Thus, the rule being contrary to law, I have power to
disallow it.

8 In the circumstances, I saw no reason not to disallow the
rule and I did so, it not being clear to me how any partial
disallowance could be properly effected, and further,
because I had already found the rule contrary to or
inconsistent with s.97P(4) of the Act.

2000 WAIRC 00092

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES REGISTRAR V COMMUNICATIONS,
ELECTRICAL, ELECTRONIC,
ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED
WORKERS UNION OF AUSTRALIA,
ENGIN & ELECT DIV, WA BRANCH

CORAM HON PRESIDENT P J SHARKEY

DELIVERED TUESDAY, 11 JULY 2000

FILE NO/S APPL 2194/1997
_________________________________________________________________________

Decision Application granted and rule 15.2.7.2 be
disallowed

Representation

Applicant Mr D J Matthews (of Counsel) by leave

Respondent Mr C Young
_________________________________________________________________________

Order.
This matter having been remitted to me by order of the
Industrial Appeal Court dated the 9th day of September 1999,
and having come on for hearing before me on the 11th day of
July 2000, and I, having heard Mr D J Matthews (of Coun-
sel), by leave, on behalf of the applicant and Mr C Young, on
behalf the respondent, and having decided that reasons for
decision be delivered at a future date, it is this day, the 11th
day of July 2000, ordered pursuant to s.66(2)(a) of the
Industrial Relations Act 1979 (as amended) that application
No. 2194 of 1997 be and is hereby granted and that rule
15.2.7.2 of the rules of the Communications, Electrical,
Electronic, Energy, Information, Postal, Plumbing and Allied
Workers Union of Australia, Engineering and Electrical
Division, WA Branch be and is hereby disallowed.

(Sgd.) P.J. SHARKEY,
[L.S.] President.

2000 WAIRC 00322
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
APPLICANT OLTEN PTY LTD T/AS MSA

SECURITY
RESPONDENT ANTHONY JAMES BYFIELD
CORAM HON PRESIDENT P J SHARKEY
DELIVERED THURSDAY, 17 AUGUST 2000
FILE NO/S PRES 11/2000
__________________________________________________________________________

Decision Decision of Commission at first instance
partially stayed.

Appearances
Applicant Mr D Clarke, as agent
Respondent Ms A J Crichton-Browne (of Counsel),

by leave
__________________________________________________________________________

Reasons for Decision.
THE PRESIDENT—
1 This is an application by the abovenamed applicant

employer, pursuant to s.49(11) of the Industrial Relations
Act 1979 (as amended) (hereinafter referred to as “the
Act”) to stay the operation of an order of the Commission
in matter No 453 of 1999 made on 10 July 2000.

2 The applicant has filed on 31 July 2000 a Notice of Appeal
which is declared to have been served on 1 August 2000.
The order appealed against reads, formal parts omitted,
as follows—

“(1) DECLARES that the above named Anthony
James Byfield was harshly, oppressively or un-
fairly dismissed by the above named respondent
on the 12th day of March 1999; and

(2) ORDERS that the said respondent do hereby pay
within seven days of the date of this order, as and
by way of compensation, the amount of
$13,629.81 to the said applicant, Anthony James
Byfield.”

3 The appeal book has not yet been filed and served in
accordance with the Industrial Relations Commission
Regulations 1985 (as amended). However, I am satisfied
that the appeal has been instituted within the meaning of
s.49(11) of the Act. Undue delay in filing and serving
appeal books and/or failing to properly expedite an appeal
could, however, militate against orders being made under
s.49(11) of the Act.

4 I am also satisfied that the applicant has sufficient interest
to make this application since the applicant was a party
as the respondent to the proceedings at first instance.

5 The respondent to this application, Mr Anthony James
Byfield, was found by the Commission at first instance
to have been unfairly dismissed from his employment by
the applicant hereto on 12 March 1999. This was found
to have occurred by notice and with immediate effect,
with one month’s salary paid in lieu of notice.

PRINCIPLES
6 The principles which apply to applications such as this

are well known and I quote from the decision in CSA v
Director General, Department of Transport 80 WAIG
2855 at 2856, which is a recent expression of those
principles—

“These principles have been laid down in a number
of cases, including Gawooleng Dawang Inc v Lupton
and Others 72 WAIG 1310, Director General of the
Ministry for Culture and the Arts v CSA and Others
79 WAIG 670 and City of Geraldton v Cooling 80
WAIG 1751.
It is for the applicant to establish that the stay should
be granted. It is, of course, an underlying principle
that the successful party is entitled to the fruits of
her/his/its order, award or declaration.
For the applicant to succeed, it must be established
that there is a serious issue to be tried, that the bal-
ance of convenience favours the applicant and that
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other factors consistent with the application of
s.26(1)(a), s.26(1)(b) and/or s.26(1)(c) of the Act, if
they exist, require that the application be granted.
If these ingredients exist, then exceptional circum-
stances exist which warrant the granting of the
application as a matter of equity, good conscience
and the substantial merits of the case. (I say that to
further explain the principles.)”

ISSUES AND CONCLUSIONS
7 The grounds of appeal herein, contained in the schedule

to the appeal, set out in Ground 1 allegations of a failure
to give proper weight to certain alleged facts when, in
fact, findings were not made in accordance with those
alleged facts at all. It is difficult to understand that ground
and not possible to say that it raises a serious issue to be
tried.

8 Secondly, it was alleged, and the Commissioner made
reference to, other employees’ dismissals as a relevant
factor in deciding whether the respondent’s dismissal was
unfair. It was not clear to me why reference to those
dismissals should not have been a reference to a relevant
factor in the proceedings at first instance, or that taking
into account such a factor might be fatal to the decision
at first instance.

9 Grounds 3 and 4 were not the subject of persuasive
submissions.

10 Ground 5 does not seem directed to any error in the
finding of what was a reasonable period of notice, because
it does not seem to be directed to those factors which
ought to be taken into account. On the face of it, in finding
what is reasonable notice (see Tarozzi v WA Italian Club
(Inc) 71 WAIG 2499 (FB)), that ground does not raise a
serious issue to be tried.

11 I have difficulty with Ground 6, which is not easy to
understand.

12 However, it would seem to me to be arguable that the
assessment of compensation might have contained a
miscalculation and that the figure which should have been
ordered by way of compensation was not $11,629.81,
but $7,582.84. I say that because that seems to best express
the calculation of four fortnights of payment at the rate
of $824.65 and $1,071.06.

13 No ground seems to attach to the award of $2,000.00
compensation for injury. No other serious issue to be tried
had been established.

14 As to the balance of convenience, it seems to be the case
for the applicant that there would be difficulties or an
inability to recover the monies were they paid to the
respondent because the monies would be the subject of
some sort of action by the Federal Child Support Agency,
via the Australian Taxation Office, to whom Mr Clarke,
as agent for the applicant, has reported some matters of
evidence in the proceedings at first instance.

15 There is no evidence other than that Mr Clarke had
reported this evidence. There was no evidence that any
action would be taken against the respondent to recover
monies or, if it were taken, what that would be. There
was no evidence that, at this time, would at all affect the
ability of Mr Byfield to repay the monies, were he paid
it, and were the applicant to seek to recover them after a
successful appeal.

16 I, therefore, attach no weight to that evidence.
17 Further, there was the unchallenged evidence of Mr

Byfield on oath, which I accept, that he was currently the
Manager of a security company and was paid to perform
those services. What he was paid, he was not asked by
either his own Counsel or by Mr Clarke. I am, therefore,
satisfied that there is no evidence that he was not capable
of repaying the monies were the applicant to succeed upon
appeal.

18 In addition, there is no evidence and no other factor to
negative the fact that Mr Byfield was dismissed on 12
March 1999 and that over seventeen months have elapsed
since, as the Commissioner at first instance found, the
respondent was unfairly dismissed. It is significant that
the respondent has still, after that time, not received the

fruits of his litigation, in the context of the balance of
convenience.

19 The balance of convenience is therefore served by the
respondent receiving the fruits of his judgment, save and
except that amount which is seriously in issue and that is
the difference between the amount ordered to be paid as
compensation for loss, namely $11,629.81, referred to at
page 14 of the reasons for decision, and the sum of
$7,582.84, which might seriously be argued to be the
correct figure awardable. That difference is $4,046.97

20 No serious argument was directed to the Grounds of
Appeal, nor is it alleged in the Grounds of Appeal, that
the sum of $2,000.00 awarded for injury was in error and
I would not stay the operation of the decision to order
that amount to be paid.

21 I, therefore, am satisfied that the only grounds for a stay
that have been established relate to the figure of $4,046.97,
being the difference between $11,629.81 and $7,582.84.

22 Otherwise, the applicant has not established that the
respondent should be deprived of the fruits of his
litigation, that there is a serious issue to be tried or that
the balance of convenience favours the applicant or that
there are exceptional circumstances requiring a stay. It
therefore follows that the equity, good conscience and
the substantial merits of the case should properly and are
properly to be found with the respondent and that the
interests of the respondent are best served by an order
which dismisses this application, save and except for a
partial stay in relation to the decision at first instance
insofar as it requires the sum of $4,046.97 to be paid,
until the appeal is heard and determined, or until further
order.

23 It follows that the obligation is on the applicant, in
accordance with the order at first instance, to pay the sum
of $9,582.84. I will order accordingly.

2000 WAIRC 00357
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
APPLICANT OLTEN PTY LTD T/AS MSA

SECURITY
RESPONDENT ANTHONY JAMES BYFIELD
CORAM HON PRESIDENT P J SHARKEY
DELIVERED THURSDAY, 17 AUGUST 2000
FILE NO/S PRES 11/2000
__________________________________________________________________________

Decision Decision of Commission at first instance
partially stayed.

Appearances
Applicant Mr D Clarke, as agent
Respondent Ms A J Crichton-Browne (of Counsel),

by leave
__________________________________________________________________________

Order.
This matter having come on for hearing before me on the 17th
day of August 2000, and having heard Mr D Clarke, as agent,
on behalf of the applicant and Ms A J Crichton-Browne (of
Counsel), by leave on behalf of the respondent, and I having
reserved my decision on the matter and my reasons for deci-
sion being delivered on the 17th day of August 2000, it is this
day, the 17th day of August 2000, ordered and declared as
follows—

(1) THAT the applicant has a sufficient interest as re-
quired by s.49(11) of the Industrial Relations Act
1979 (as amended) (hereinafter referred to as “the
Act”) and was therefore entitled to apply for the or-
ders which appear hereunder.

(2) THAT appeal No FBA 39 of 2000 has been insti-
tuted within the meaning of s.49(11) of the Act.

(3) THAT the order made by the Commission on the
10th day of July 2000 in application No 453 of 1999
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be and is partially stayed pending the hearing and
determination of appeal No FBA 39 of 2000 or fur-
ther order, in that the applicant is not required, during
the life of this order, to pay to the respondent the
sum of $4,046.97.

(Sgd.) P.J. SHARKEY,
[L.S.] President.

PUBLIC SERVICE
ARBITRATOR—

Awards/Agreements—
Variation of—

DEPARTMENT FOR COMMUNITY
DEVELOPMENT (FAMILY RESOURCE WORKERS,
WELFARE ASSISTANTS AND PARENT HELPERS)

AWARD 1990.
No. PSA A1 of 1989.

2000 WAIRC 00344

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES CIVIL SERVICE ASSOCIATION OF
WESTERN AUSTRALIA
INCORPORATED v. DIRECTOR
GENERAL, FAMILY AND
CHILDREN’S SERVICES

CORAM SENIOR COMMISSIONER G L
FIELDING

DELIVERED MONDAY, 14 AUGUST 2000
FILE NO/S P 18/2000
________________________________________________________________________________

Result Award varied
Representation
Applicant Mr D Newman and Mr M Sims as Agents
Respondent Ms A Davison as Agent
________________________________________________________________________________

Order.
HAVING heard Mr D Newman and Mr M Sims as Agents on
behalf of the Applicant and Ms A Davison as Agent on behalf
of the Respondent, the Commission, having satisfied itself
that the terms of the General Order of the Commission No.
654/2000 dated 17 July 2000, have been complied with, pur-
suant to the powers conferred on it under the Industrial
Relations Act 1979, and by consent, hereby orders—

THAT the Department for Community Development
(Family Resource Workers, Welfare Assistants and
Parent Helpers) Award 1990, as amended, be further
amended in accordance with the following Schedule with
effect from the first pay period commencing on or after
1 July 2000.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner/

Public Service Arbitrator.

Schedule.

1. Delete “SCHEDULE C—TRAVELLING ALLOW-
ANCE”

Insert a new schedule—

“SCHEDULE C

TRAVELLING ALLOWANCE
Column A Column B Column C

Item Particulars Daily Rate Daily Rate Daily Rate
Officers with  Officers
Dependents: Without

Relieving Dependents:
Allowance Relieving

for Period in Allowance for
Excess of 42 Period in Excess
Days (Clause of 42 Days

36(2)(b))  (Clause 36(2)(b)
Transfer

Allowance
for Period in

Excess of
Prescribed

Period
(Clause 35(3))

ALLOWANCE TO MEET INCIDENTAL EXPENSES
$ $ $

(1) WA—South of 26o

South Latitude 9.55
(2) WA—North of 26o

South Latitude 12.30
(3) Interstate 12.30

ACCOMMODATION INVOLVING AN OVERNIGHT STAY
IN A HOTEL OR MOTEL

$ $ $
(4) WA—Metropolitan

Hotel or Motel 180.70 90.35 60.25
(5) Locality South of 26o

South Latitude 137.10 68.55 45.70
(6) Locality North of 26o

South Latitude
Broome 218.35 109.20 72.80
Carnarvon 164.40 82.20 54.80
Dampier 171.25 85.60 57.10
Derby 181.80 90.90 60.60
Exmouth 193.05 96.50 64.35
Fitzroy Crossing 240.80 120.40 80.25
Gascoyne Junction 125.30 62.65 41.75
Halls Creek 230.80 115.40 76.95
Karratha 256.55 128.25 85.50
Kununurra 206.80 103.40 68.95
Marble Bar 151.60 75.80 50.55
Newman 236.30 118.15 78.75
Nullagine 113.15 56.60 37.70
Onslow 168.55 84.30 56.20
Pannawonica 177.90 88.95 59.30
Paraburdoo 200.30 100.15 66.75
Port Hedland 223.25 111.60 74.40
Roebourne 122.15 61.10 40.70
Sandfire 121.80 60.90 40.60
Shark Bay 125.80 62.90 41.95
Tom Price 193.45 96.70 64.50
Turkey Creek 117.30 58.65 39.10
Wickham 150.05 75.05 50.00
Wyndham 136.30 68.15 45.45

(7) Interstate—Capital City
Sydney 210.30 105.15 70.05
Melbourne 215.60 107.80 71.80
Other Capitals 173.50 86.75 57.80

(8) Interstate—Other
than Capital City 137.10 68.55 45.70

ACCOMMODATION INVOLVING AN OVERNIGHT STAY
AT OTHER THAN A HOTEL OR MOTEL
(9) WA—South of 26o

South Latitude 62.45
(10) WA—North of 26o

South Latitude 75.05
(11) Interstate 75.05
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TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR
TRAVEL INVOLVING AN OVERNIGHT STAY WHERE
ACCOMODATION ONLY IS PROVIDED.
(12) WA—South of 26o South Latitude—

Breakfast 12.00
Lunch 12.00
Dinner 28.90

(13) WA—North of 26o South Latitude—
Breakfast 14.00
Lunch 19.85
Dinner 28.95

(14) Interstate
Breakfast 14.00
Lunch 19.85
Dinner 28.95

DEDUCTION FOR NORMAL LIVING EXPENSES
(CLAUSE 25 (3) (e) (i))
(15) Each Adult 19.30
(16) Each Child 3.30
MIDDAY MEAL (CLAUSE 25 (2) (j))
(17) Rate per meal 4.70
(18) Maximum reimburse-

ment per pay period” 23.50

GOVERNMENT OFFICERS SALARIES,
ALLOWANCES AND CONDITIONS AWARD 1989.

No. PSAA 3 of 1989.
2000 WAIRC 00345

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES CIVIL SERVICE ASSOCIATION OF
WESTERN AUSTRALIA
INCORPORATED v. ALBANY PORT
AUTHORITY, BUNBURY PORT
AUTHORITY, CHIEF EXECUTIVE
OFFICER, AGRICULTURE WESTERN
AUSTRALIA

CORAM SENIOR COMMISSIONER G L
FIELDING

DELIVERED MONDAY, 14 AUGUST 2000
FILE NO/S P 19/2000
________________________________________________________________________________

Result Award varied
Representation
Applicant Mr D Newman and Mr M Sims As Agents
Respondent Ms A Davison as Agent
________________________________________________________________________________

Order.
HAVING heard Mr D Newman and Mr M Sims as Agents on
behalf of the Applicant and Ms A Davison as Agent on behalf
of the Respondent, the Commission, having satisfied itself
that the terms of the General Order of the Commission No.
654/2000 dated 17 July 2000, have been complied with, pur-
suant to the powers conferred on it under the Industrial
Relations Act 1979, and by consent, hereby orders—

THAT the Government Officers Salaries, Allowances
and Conditions Award 1989, as amended, be further
amended in accordance with the following Schedule with
effect from the first pay period commencing on or after 1
July 2000.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner/

Public Service Arbitrator.

Schedule.
1. Delete “SCHEDULE F—CLAUSE 30—CAMPING

ALLOWANCE”
Insert a new schedule—

“SCHEDULE F
CLAUSE 30—CAMPING ALLOWANCE

South of 26o South Latitude

ITEM RATE
PER DAY

1 Permanent Camp Cook provided by the
Department 27.00

2 Permanent Camp No cook provided by the
Department 36.00

3 Other Camping Cook provided by the
Department 45.00

4 Other Camping No cook provided 54.00

North of 26o South Latitude

ITEM RATE
PER DAY

1 Permanent Camp Cook provided by the
Department 33.30

2 Permanent Camp No cook provided by the
Department 42.30

3 Other Camping Cook provided by the
Department 51.30

4 Other Camping No cook provided 60.30”

2. Delete “SCHEDULE J—TRAVELLING, TRANSFER
AND RELIEVING ALLOWANCE”

Insert a new schedule—
 “SCHEDULE J

TRAVELLING, TRANSFER AND RELIEVING
ALLOWANCE

Column A Column B Column C

Item Particulars Daily Rate Daily Rate Daily Rate
Officers with  Officers
Dependents Without
Relieving Dependents
Allowance Relieving

for Period in Allowance for
Excess of 42 Period in Excess
Days (Clause of 42 Days
39(1)(b)(ii))  (Clause

Transfer 39(1)(b)(ii))
Allowance

for Period in
Excess of
Prescribed

Period
(Clause 42(2))

ALLOWANCE TO MEET INCIDENTAL EXPENSES
$ $ $

(1) WA—South of 26o

South Latitude 9.55
(2) WA—North of 26o

Latitude 12.30
(3) Interstate 12.30

ACCOMMODATION INVOLVING AN OVERNIGHT STAY
IN A HOTEL OR MOTEL

$ $ $
(4) WA—Metropolitan

Hotel or Motel 180.70 90.35 60.25
(5) Locality South of 26o

South Latitude 137.10 68.55 45.70
(6) Locality North of 26o

South Latitude
Broome 218.35 109.20 72.80
Carnarvon 164.40 82.20 54.80
Dampier 171.25 85.60 57.10
Derby 181.80 90.90 60.60
Exmouth 193.05 96.50 64.35
Fitzroy Crossing 240.80 120.40 80.25
Gascoyne Junction 125.30 62.65 41.75
Halls Creek 230.80 115.40 76.95
Karratha 256.55 128.25 85.50
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$ $ $
Kununurra 206.80 103.40 68.95
Marble Bar 151.60 75.80 50.55
Newman 236.30 118.15 78.75
Nullagine 113.15 56.60 37.70
Onslow 168.55 84.30 56.20
Pannawonica 177.90 88.95 59.30
Paraburdoo 200.30 100.15 66.75
Port Hedland 223.25 111.60 74.40
Roebourne 122.15 61.10 40.70
Sandfire 121.80 60.90 40.60
Shark Bay 125.80 62.90 41.95
Tom Price 193.45 96.70 64.50
Turkey Creek 117.30 58.65 39.10
Wickham 150.05 75.05 50.00
Wyndham 136.30 68.15 45.45

(7) Interstate—Capital City
Sydney 210.30 105.15 70.05
Melbourne 215.60 107.80 71.80
Other Capitals 173.50 86.75 57.80

(8) Interstate—Other
than Capital City 137.10 68.55 45.70

ACCOMMODATION INVOLVING AN OVERNIGHT STAY
AT OTHER THAN A HOTEL OR MOTEL
(9) WA—South of 26o South Latitude62.45
(10) WA—North of 26o South Latitude75.05
(11) Interstate 75.05

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR
TRAVEL INVOLVING AN OVERNIGHT STAY WHERE
ACCOMMODATION ONLY IS PROVIDED.
(12) WA—South of 26o South Latitude

Breakfast 12.00
Lunch 12.00
Dinner 28.90

(13) WA—North of 26o South Latitude
Breakfast 14.00
Lunch 19.85
Dinner 28.95

(14) Interstate
Breakfast 14.00
Lunch 19.85
Dinner 28.95

DEDUCTION FOR NORMAL LIVING EXPENSES
(15) Each Adult 19.30
(16) Each Child 3.30

MIDDAY MEAL
(17) Rate per meal 4.70
(18) Maximum reimburse-

ment per pay period” 23.50

GOVERNMENT OFFICERS SALARIES,
ALLOWANCES AND CONDITIONS AWARD 1989.

No. PSAA3 of 1989.
2000 WAIRC 00346

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES CIVIL SERVICE ASSOCIATION OF
WESTERN AUSTRALIA
INCORPORATED v. CHIEF
EXECUTIVE OFFICER DISABILITY
SERVICES COMMISSION

CORAM SENIOR COMMISSIONER G L
FIELDING

DELIVERED Monday, 14 AUGUST 2000
FILE NO/S P 20/2000
________________________________________________________________________________
Result Award varied
Representation
Applicant Mr D Newman and Mr M Sims as Agents
Respondent Ms A Davison as Agent
________________________________________________________________________________

Order.
HAVING heard Mr D Newman and Mr M Sims as Agents on
behalf of the Applicant and Ms A Davison as Agent on behalf
of the Respondent, the Commission, having satisfied itself
that the terms of the General Order of the Commission No.
654/2000 dated 17 July 2000, have been complied with, pur-
suant to the powers conferred on it under the Industrial
Relations Act 1979, and by consent, hereby orders—

THAT the Government Officers Salaries, Allowances
and Conditions Award 1989, as amended, be further
amended in accordance with the following Schedule with
effect from the first pay period commencing on or after 1
July 2000.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner/

Public Service Arbitrator.

Schedule.
1. Delete “SCHEDULE D—CLAUSE 25 MISCELLANE-

OUS ALLOWANCES”
Insert a new schedule—

“SCHEDULE D
CLAUSE 25 MISCELLANEOUS ALLOWANCES

Column A Column B Column C

Item Particulars Daily Rate Daily Rate Daily Rate
Officers with  Officers
Dependents Without
Relieving Dependents
Allowance Relieving

for Period in Allowance for
Excess of 42 Period in Excess
Days (Clause of 42 Days
25(6)(b)(ii))  (Clause

Transfer 25(6)(b)(ii))
Allowance

for Period in
Excess of
Prescribed

Period (Clause
25(23)(c))

ALLOWANCE TO MEET INCIDENTAL EXPENSES
$ $ $

(1) WA—South of 26o

South Latitude 9.55
(2) WA—North of 26o

South Latitude 12.30
(3) Interstate 12.30
ACCOMMODATION INVOLVING AN OVERNIGHT STAY
IN A HOTEL OR MOTEL

$ $ $
(4) WA—Metropolitan

Hotel or Motel 180.70 90.35 60.25
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$ $ $
(5) Locality South of 26o

South Latitude 137.10 68.55 45.70
(6) Locality North of 26o

South Latitude
Broome 218.35 109.20 72.80
Carnarvon 164.40 82.20 54.80
Dampier 171.25 85.60 57.10
Derby 181.80 90.90 60.60
Exmouth 193.05 96.50 64.35
Fitzroy Crossing 240.80 120.40 80.25
Gascoyne Junction 125.30 62.65 41.75
Halls Creek 230.80 115.40 76.95
Karratha 256.55 128.25 85.50
Kununurra 206.80 103.40 68.95
Marble Bar 151.60 75.80 50.55
Newman 236.30 118.15 78.75
Nullagine 113.15 56.60 37.70
Onslow 168.55 84.30 56.20
Pannawonica 177.90 88.95 59.30
Paraburdoo 200.30 100.15 66.75
Port Hedland 223.25 111.60 74.40
Roeboume 122.15 61.10 40.70
Sandfire 121.80 60.90 40.60
Shark Bay 125.80 62.90 41.95
Tom Price 193.45 96.70 64.50
Turkey Creek 117.30 58.65 39.10
Wickham 150.05 75.05 50.00
Wyndham 136.30 68.15 45.45

(7) Interstate—Capital City
Sydney 210.30 105.15 70.05
Melbourne 215.60 107. 80 71.80
Other Capitals 173.50 86.75 57.80

(8) Interstate—Other
than Capital City 137.10 68.55 45.70

ACCOMMODATION INVOLVING AN OVERNIGHT STAY
AT OTHER THAN A HOTEL OR MOTEL
(9) WA—South of 26o

South Latitude 62.45
(10) WA—North of 26o

South Latitude 75.05
(11) Interstate 75.05

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR
TRAVEL INVOLVING AN OVERNIGHT STAY WHERE
ACCOMMODATION ONLY IS PROVIDED.
(12) WA-South of 26o South Latitude—

Breakfast 12.00
Lunch 12.00
Dinner 28.90

(13) WA—North of 26o South Latitude
Breakfast 14.00
Lunch 19.85
Dinner 28.95

(14) Interstate
Breakfast 14.00
Lunch 19.85
Dinner 28.95

DEDUCTION FOR NORMAL LIVING EXPENSES
(CLAUSE 25 (3) (e) (i))
(15) Each Adult 19.30
(16) Each Child 3.30

MIDDAY MEAL (CLAUSE 25 (2) (j))
(17) Rate per meal 4.70
(18) Maximum reimburse-

ment per pay period” 23.50

PUBLIC SERVICE AWARD 1992.
No. PSAA4 of 1989.

2000 WAIRC 00343

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES CIVIL SERVICE ASSOCIATION OF
WESTERN AUSTRALIA
INCORPORATED v. ABORIGINAL
AFFAIRS DEPARTMENT, DIRECTOR
GENERAL, EDUCATION
DEPARTMENT OF WA, DIRECTOR
GENERAL, FAMILY AND
CHILDREN’S SERVICES

CORAM SENIOR COMMISSIONER G L
FIELDING

DELIVERED Monday, 14 AUGUST 2000
FILE NO/S P 17/2000
_________________________________________________________________________

Result Award varied
Representation
Applicant Mr D Newman and Mr M Sims as Agents
Respondent Ms A Davison as Agent
_________________________________________________________________________

Order.

HAVING heard Mr D Newman and Mr M Sims as Agents on
behalf of the Applicant and Ms A Davison as Agent on behalf
of the Respondent, the Commission, having satisfied itself
that the terms of the General Order of the Commission No.
654/2000 dated 17 July 2000, have been complied with, pur-
suant to the powers conferred on it under the Industrial
Relations Act 1979, and by consent, hereby orders—

THAT the Public Service Award 1992, as amended, be
further amended in accordance with the following Sched-
ule with effect from the first pay period commencing on
or after 1 July 2000.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner/

Public Service Arbitrator.

Schedule.

1. Delete “SCHEDULE C—CAMPING ALLOWANCE”

Insert a new schedule—

“SCHEDULE C—CAMPING ALLOWANCE

South of 26o South Latitude

ITEM RATE
PER DAY

1 Permanent Camp Cook provided by the
Department 27.00

2 Permanent Camp No cook provided by the
Department 36.00

3 Other Camping Cook provided by the
Department 45.00

4 Other Camping No cook provided 54.00

North of 26o South Latitude

ITEM RATE
PER DAY

1 Permanent Camp Cook provided by the
Department 33.30

2 Permanent Camp No cook provided by the
Department 42.30

3 Other Camping Cook provided by the
Department 51.30

4 Other Camping No cook provided 60.30”
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2. Delete “SCHEDULE I—TRAVELLING, TRANSFER
AND RELIEVING ALLOWANCE”

Insert a new schedule—
 “SCHEDULE I

TRAVELLING, TRANSFER AND RELIEVING
ALLOWANCE

Column A Column B Column C

Item Particulars Daily Rate Daily Rate Daily Rate
Officers with  Officers
Dependents Without
Relieving Dependents
Allowance Relieving

for Period in Allowance for
Excess of 42 Period in Excess
Days (Clause of 42 Days

38(2)(b))  (Clause
Transfer 38(2)(b))

Allowance
for Period in

Excess of
Prescribed

Period
(Clause 41(3))

ALLOWANCE TO MEET INCIDENTAL EXPENSES
$ $ $

(1) WA—South of 26o

South Latitude 9.55
(2) WA—North of 26o

South Latitude 12.30
(3) Interstate 12.30
ACCOMMODATION INVOLVING AN OVERNIGHT STAY
IN A HOTEL OR MOTEL

$ $ $
(4) WA—Metropolitan

Hotel or Motel 180.70 90.35 60.25
(5) Locality South of 26o

South Latitude 137.10 68.55 45.70
(6) Locality North of 26o

South Latitude
Broome 218.35 109.20 72.80
Carnarvon 164.40 82.20 54.80
Dampier 171.25 85.60 57.10
Derby 181.80 90.90 60.60
Exmouth 193.05 96.50 64.35
Fitzroy Crossing 240.80 120.40 80.25
Gascoyne Junction 125.30 62.65 41.75
Halls Creek 230.80 115.40 76.95
Karratha 256.55 128.25 85.50
Kununurra 206.80 103.40 68.95
Marble Bar 151.60 75.80 50.55
Newman 236.30 118.15 78.75
Nullagine 113.15 56.60 37.70
Onslow 168.55 84.30 56.20
Pannawonica 177.90 88.95 59.30
Paraburdoo 200.30 100.15 66.75
Port Hedland 223.25 111.60 74.40
Roebourne 122.15 61.10 40.70
Sandfire 121.80 60.90 40.60
Shark Bay 125.80 62.90 41.95
Tom Price 193.45 96.70 64.50
Turkey Creek 117.30 58.65 39.10
Wickham 150.05 75.05 50.00
Wyndham 136.30 68.15 45.45

(7) Interstate—Capital City
Sydney 210.30 105.15 70.05
Melbourne 215.60 107.80 71.80
Other Capitals 173.50 86.75 57.80

(8) Interstate—Other
than Capital City 137.10 68.55 45.70

ACCOMMODATION INVOLVING AN OVERNIGHT STAY
AT OTHER THAN A HOTEL OR MOTEL
(9) WA—South of 26o

South Latitude 62.45

$
(10) WA—North of 26o

South Latitude 75.05
(11) Interstate 75.05
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR
TRAVEL INVOLVING AN OVERNIGHT STAY WHERE
ACCOMMODATION ONLY IS PROVIDED.
(12) WA—South of 26o

South Latitude—
Breakfast 12.00
Lunch 12.00
Dinner 28.90

(13) WA—North of 26o

South Latitude—
Breakfast 14.00
Lunch 19.85
Dinner 28.95

(14) Interstate
Breakfast 14.00
Lunch 19.85
Dinner 28.95

DEDUCTION FOR NORMAL LIVING EXPENSES
(CLAUSE 41 (5) (a))
(15) Each Adult 19.30
(16) Each Child 3.30
MIDDAY MEAL (CLAUSE 42 (11))
(17) Rate per meal 4.70
(18) Maximum reimburse-

ment per pay period” 23.50

AWARDS/AGREEMENTS—
Variation of—

ARTWORKERS AWARD.
No. A 30 of 1987.

2000 WAIRC 00452
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE WESTERN AUSTRALIAN

BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS V TOWN OF NARROGIN,
AVON VALLEY ARTS SOCIETY INC

CORAM COMMISSIONER J F GREGOR
DELIVERED MONDAY, 28 AUGUST 2000
FILE NO/S APPLICATION   901 OF 2000
________________________________________________________________________________

Result Award agreed by consent.
Representation
Applicant/

Appellant Mr P Joyce on behalf of the applicant.
Respondent No appearance on behalf of the

respondent.
________________________________________________________________________________

Order.
HAVING heard Mr P Joyce, on behalf of the (Applicant) and
there being no appearance on behalf of the (Respondent), and
by consent, the Commission pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the Artworkers Award (No. A 30 of 1987) be
varied in accordance with the following Schedule and
that such variation shall have effect on and from 21
August 2000.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.
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Schedule.
1. Clause 30.—Superannuation: Delete subclause (3)(b) of

this clause and insert the following in lieu thereof—
(b) The level of contributions required under the

Superannuation Guarantee (Administration) Act
1992 are as follows—

Financial Year (1 July-30 June)
Percentage

6 1996-1997
6 1997-1998
7 1998-1999
7 1999-2000
8 2000-2001

BUILDING TRADES AWARD 1968—No. 31 of 1966.
2000 WAIRC 00350

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, CONSTRUCTION,
MINING, ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH V CRYSTAL
SOFTDRINKS, ROYAL
AGRICULTURAL SOCIETY OF
WESTERN AUSTRALIA INC, CSR
BUILDING MATERIALS

CORAM COMMISSIONER J F GREGOR
DELIVERED MONDAY, 21 AUGUST 2000
FILE NO/S APPLICATION  902 OF 2000
________________________________________________________________________________

Result Award agreed by consent.
Representation
Applicant/

Appellant Mr P Joyce on behalf of the applicant.
Respondent Mr K Dwyer on behalf of the respondent.
_________________________________________________________________________

Order.
HAVING heard Mr P Joyce on behalf of the (Applicants) and
Mr K Dwyer on behalf of the (Respondents), and by consent,
the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Building Trades Award 1968 (No.31 of 1966)
be varied in accordance with the following Schedule and
that such variation shall have effect on and from 11
August 2000.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

———

Schedule.
1. Clause 38.—Superannuation: Delete subclause (2)(a) of

this clause and insert the following in lieu thereof—
(a) Subject to the provisions of subclause (3)—Exemp-

tions of this clause each employer shall make
monthly contributions to the fund in respect of all
eligible employees at the rate of 8% of ordinary time
earnings.

BUILDING TRADES (CONSTRUCTION) AWARD
1987—No. R14 of 1978.

2000 WAIRC 00351

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, CONSTRUCTION,
MINING, ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH V ADSIGNS
PTY LTD, APOLLO CONSTRUCTION,
ASSOCIATED SHOPFITTERS PTY
LTD

CORAM COMMISSIONER J F GREGOR
DELIVERED MONDAY, 21 AUGUST 2000
FILE NO/S APPLICATION   900 OF 2000
________________________________________________________________________________

Result Award Agreed by consent.
Representation
Applicant/

Appellant Mr P Joyce on behalf of the applicants.
Respondent Mr K Dwyer and Mr K Richardson on

behalf of the respondents.
_________________________________________________________________________

Order.
HAVING heard Mr P Joyce on behalf of the (Applicants) and
Mr K Dwyer and Mr K Richardson on behalf of the (Respond-
ents), and by consent, the Commission pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the Building Trades (Construction) Award 1987
(No. R 14 of 1978) be varied in accordance with the fol-
lowing Schedule and that such variation shall have effect
on and from 11 August 2000.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

———

SCHEDULE.
1. Clause 50.—Superannuation:—Delete (2) (b) of this

clause and insert the following in lieu thereof—
(b) The level of contributions required under the Super-

annuation Guarantee (Administration) Act 1992 are
as follows—

Financial Year (1 July—30 June)
Percentage
   6 1996—97
   6 1997—98
   7 1998—99
   7 1999 – 00
   8 2000—01
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COMMERCIAL TRAVELLERS AND SALES
REPRESENTATIVES’ AWARD 1978.

No. R 43 of 1978.

2000 WAIRC 00429

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES SALES REPRESENTATIVES’ AND
COMMERCIAL TRAVELLERS’
GUILD OF W.A., INDUSTRIAL
UNION OF WORKERS V LEONARD
INDUSTRIES PTY LTD AND OTHERS

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 25 AUGUST 2000
FILE NO APPL 835/2000
________________________________________________________________________________

Representation
Applicant Mr TJ Pope
Respondents Mr N Rowden
________________________________________________________________________________

Order.

HAVING heard Mr TJ Pope on behalf of the applicant and Mr
N Rowden on behalf of the respondents, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the Commercial Travellers and Sales
Representatives’ Award 1978 as varied, be further varied
in accordance with the following Schedule and that such
variation shall have effect from 25 August 2000.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

Schedule
1. Clause 7.—Wages—
Delete this clause and insert in lieu thereof the following—

7.—WAGES
(1) The following shall be the minimum weekly rates

of wages payable to employees covered by this award
with effect from 25 August 2000.
(a) Base Arbitrated Award

Rate Safety Net Rate
$   Adjustments   $

 $
(i) Commercial 417.20 60.00 477.20

Traveller/
Sales
Representative

(ii) Country 451.60 60.00 511.60
Traveller/
Sales
Representative

The rates of pay in this award include three arbi-
trated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Ad-
justment Principle pursuant to either the December
1994 State Wage Decision, the December 1995 State
Wage Decision and the March 1996 State Wage De-
cision. The first, second and third $8.00 per week
arbitrated safety net adjustments may be offset to
the extent of any wage increase payable since 1 No-
vember 1991 pursuant to enterprise agreements or
consent awards or award variations to give effect to
enterprise agreements, insofar as that wage increase
or part of it has not previously been used to offset an
arbitrated safety net adjustment. Increases made
under previous State Wage Case Principles or under
the current Statement of Principles, excepting those
resulting from enterprise agreement, are not to be
used to offset arbitrated safety net adjustments.

Furthermore the rates of pay in this award include
the $10.00 per week arbitrated safety net adjustment
payable from the beginning of the first pay period
on or after 14th day of November 1997.

These arbitrated safety net adjustments shall be off-
set against any equivalent amount in rates of pay
received by employees since 1 November 1991
whose wages and conditions are regulated by this
award and which are above the wage rates prescribed
in it, provided that the above award payments in-
clude wages payable under an enterprise agreement
in which absorption is not contrary to the terms of
the enterprise agreement.

Increases made under State Wage Case Principles
prior to November 1997, except those resulting from
enterprise agreements, are not to be used to offset
this arbitrated safety net adjustment of $10.00 per
week.

The rates of pay in this award include the arbitrated
adjustment payable under the June 1998 State Wage
Decision. This arbitrated safety net adjustment may
be offset against any equivalent amount in rates of
pay received by employees whose wages and condi-
tions of employment are regulated by this Award
which are above the wage rates prescribed in the
Award. Such above award payments include wages
payable pursuant to enterprise agreements, consent
awards, or award variations to give effect to enter-
prise agreements and over award arrangements.
Absorption which is contrary to the terms of an
agreement is not required.

Increases made under previous State Wage Case Prin-
ciples or under the current Statement of Principles,
excepting those resulting from enterprise agreement,
are not to be used to offset arbitrated safety net ad-
justments.

Further the rates of pay in this award include the
$12 per week or $10 per week arbitrated safety net
adjustments payable from the beginning of the first
pay period on or after 1st August, 1999. The arbi-
trated safety net adjustment shall be offset against
any equivalent amount in rates of pay received by
employees since 1 November 1991 whose wages and
conditions are regulated by this award and which
are above the wage rates prescribed in it, provided
that the above award payments include wages pay-
able under an enterprise agreement in which
absorption is not contrary to the terms of the enter-
prise agreement.

Increases made under State Wage Case Principles
prior to July 1999, except those resulting from en-
terprise agreements, are not to be used to offset this
arbitrated safety net adjustment of $12 per week or
$10 per week.

(b) During the first three months in the industry
in which the employer is engaged, an em-
ployee classified in (i) or (ii) above, shall be
paid 85% of the appropriate rate of pay
rounded to the nearest ten cents.

(c)  (i) Probationary Commercial $405.60
Traveller/Sales
Representative

 (ii) Probationary Country  $434.90
Traveller/ Sales
Representative

The above “Probationary” rates are calculated by
taking 85% of the appropriate rate in paragraph (a)
above and rounding to the nearest ten cents.

(2) Provided that a Commercial Traveller/Sales Repre-
sentative, required by his/her employer to make
periodic visits to country areas which necessitates
him/her staying away from his/her normal place of
residence for three or more nights in any one week,
shall be paid as a country traveller/sales representa-
tive for that week.
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(3) Where a worker is engaged on a “commission only”
basis or an a “commission and retainer” basis he/
she shall be paid per week not less than the relevant
minimum rate of pay prescribed in this award. Where
a worker is employed on a “commission only” or
“retainer and commission” basis the period in
relation to which commission shall be calculated
shall not be more than one month. The balance of
commission outstanding after payment of the mini-
mum remuneration as provided for by this clause
shall be paid to the worker not later than one week
following the last day of the said period.
At the time of payment of commission each worker
shall be furnished with sufficient information to en-
able the worker to check the correctness of the
amount of commission paid.

2. Clause 8—Special Rates
In subclause (1) of clause 8—Special Rates delete $13.30

per hour and insert $15.20 per hour.
In subclause (2) of clause 8—Special Rates delete $17.75

per hour and insert $20.30 per hour.

3. Clause 10—Vehicle Provisions
Delete existing clause 10 and insert in lieu the following

clause.
10.—VEHICLE PROVISIONS

(1) (a) Where a worker is required to use a vehicle
supplied by his employer the expenses of op-
erating and maintaining that vehicle shall be
borne by the employer.

(b) Provided that where a worker has incurred a
personal insurance excess and as a result the
net cost to the employer to restore damage to
that employer’s vehicle following an accident
is greater than otherwise would have been the
case, the excess cost shall be met by the worker
concerned.

(2) Where a worker is required by his employer to use
his own vehicle in the course of his duties, he shall
be paid an allowance not less than that provided for
in the table set out hereunder. Notwithstanding any-
thing contained in this clause, the employer, by
agreement with the worker and the union, may make
any other arrangement as to car allowance not less
favourable to the worker than those provided herein.

(3) Rates of hire for use of an employee’s own vehicle
on employer’s business—

(a) Sales Representative/Commercial Traveller—
• Up to 2.5 litre $137.52 per week plus 14.18

cents per kilometre
• Over 2.5 litre $167.57 per week plus 16.18

cents per kilometre
(b) Country Sales Representative/Commercial

Traveller—
• Up to 2.5 litre—$165.79 per week plus 14.18

cents per kilometre
• Over 2.5 litre—$207.07 per week plus 16.18

cents per kilometre
(c) For the purpose of this clause, travelling to

and from the employee’s home shall be re-
garded as employer’s business.

(d) The standing charges prescribed in paragraphs
(a) and (b) of this subclause have been com-
puted on the basis of their being payable
during the employee’s absence on annual
leave, sick leave and long service leave as pro-
vided by this award.

(4) (Deleted)
(5) A “Part-Time” Worker, as defined in Clause 6.—

Definitions who provides his own vehicle in
accordance with subclause (2) of this clause shall be
paid one-fifth (1/5th) of the appropriate standing
charge prescribed in subclause (3) of this clause to-
gether with the appropriate running cost prescribed
therein for each day of employment.

5. Clause 19—Air Conditioning
In sub clause (3) of clause 19, delete $3.40 per week and

insert $3.89 per week.

EARTH MOVING AND CONSTRUCTION AWARD.
No. 10 of 1963.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

2000 WAIRC 00455
PARTIES CONSTRUCTION, MINING,

ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH V BELL
BROS PTY LTD, HOT MIX LTD,
MULTIPLEX CONSTRUCTIONS PTY
LTD

CORAM COMMISSIONER J F GREGOR
DELIVERED MONDAY, 28 AUGUST 2000
FILE NO/S APPLICATION  903 OF 2000
________________________________________________________________________________

Result Award agreed by consent.
Representation
Applicant/

Appellant Mr P Joyce on behalf of the applicant.
Respondent Mr K Dwyer on behalf of the respondent.
________________________________________________________________________________

Order.
HAVING heard Mr P Joyce on behalf of the (Applicant) and
Mr K Dwyer on behalf of the (Respondents), and by consent,
the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Earth Moving and Construction Award
(No.10 of 1963) be varied in accordance with the follow-
ing Schedule and that such variation shall have effect on
and from 21 August 2000.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

SCHEDULE.
1. Clause 32.—Superannuation: Delete subclause (2)(a) of

this clause and insert the following in lieu thereof—
(a) In accordance with this clause and subject to the Trust

Deed of the relevant fund, on behalf of each eligible
employee an employer shall contribute to a relevant
superannuation fund a superannuation contribution,
equivalent to eight per cent of such eligible employ-
ee’s ordinary time earnings each week, (rounded to
the nearest 10 cents), provided that—
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ENGINE DRIVERS’ (BUILDING AND STEEL
CONSTRUCTION) AWARD.

No. A 20 of 1973.

2000 WAIRC 00457

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES CONSTRUCTION, MINING,
ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH V MASTER
BUILDERS’ ASSOCIATION OF
WESTERN AUSTRALIA (UNION OF
EMPLOYERS), CIVIL AND CIVIC
PTY LTD, FRANKIPILE AUSTRALIA
PTY LTD

CORAM COMMISSIONER J F GREGOR
DELIVERED MONDAY, 28 AUGUST 2000
FILE NO/S APPLICATION 905 OF 2000
________________________________________________________________________________

Result Award agreed by consent.
Representation
Applicant/

Appellant Mr P Joyce on behalf of the applicant.
Respondent Mr K Richardson on behalf of the

respondents.
________________________________________________________________________________

Order.
HAVING heard Mr P Joyce on behalf of the (Applicant) and
Mr K Richardson on behalf of the (Respondents), and by
consent, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Engine Drivers’ (Building and Steel
Construction) Award (No.20 of 1973) be varied in ac-
cordance with the following Schedule and that such
variation shall have effect on and from 21 August 2000.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

Schedule.
1. Clause 35.—Superannuation: Delete subclause (2)(a) of

this clause and insert the following in lieu thereof—
(a) In accordance with this clause and subject to the Trust

Deed of the relevant fund, on behalf of each eligible
employee an employer shall contribute to a relevant
superannuation fund a superannuation contribution,
equivalent to eight per cent of such eligible employ-
ee’s ordinary time earnings each week, (rounded to
the nearest 10 cents), provided that—

ENGINE DRIVERS’ (GENERAL) AWARD.
No. R 21A of 1977.

2000 WAIRC 00458

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES CONSTRUCTION, MINING,
ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH V COCA
COLA BOTTLERS, PETERS
CREAMERIES (WA) PTY LTD,
GERALDTON FISHERMAN’S CO-OP

CORAM COMMISSIONER J F GREGOR
DELIVERED MONDAY, 28 AUGUST 2000
FILE NO/S APPLICATION   906 OF 2000
________________________________________________________________________________

Result Award agreed by consent.
Representation
Applicant/

Appellant Mr P Joyce on behalf of the applicant.
Respondent Mr K Dwyer on behalf of the

respondents.
________________________________________________________________________________

Order.
HAVING heard Mr P Joyce, on behalf of the (Applicant) and
Mr K Dwyer, on behalf of the (Respondents), and by consent,
the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Engine Drivers’ (General) Award (No.
R 21A of 1977) be varied in accordance with the
following Schedule and that such variation shall have
effect on and from 21 August 2000.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

Schedule.
1. Clause 23.—Superannuation: Delete subclause (2)(a) of

this clause and insert the following in lieu thereof—
(a) Subject to the provisions of subclause (3)—

Exemptions of this clause each employer shall make
monthly contributions to the fund in respect of all
eligible employees at the rate of 8% of ordinary time
earnings.
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FOREMEN (BUILDING TRADES) AWARD 1991.
No. A 5 of 1987.

2000 WAIRC 00459

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, CONSTRUCTION,
MINING, ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH V MASTER
BUILDERS’ ASSOCIATION OF
WESTERN AUSTRALIA (UNION OF
EMPLOYERS), BOBRIK
CONSTRUCTIONS PTY LTD,
BRAMBLES AUSTRALIA LTD T/A
GARDNER PERROTT

CORAM COMMISSIONER J F GREGOR
DELIVERED MONDAY, 28 AUGUST 2000
FILE NO/S APPLICATION   907 OF 2000
________________________________________________________________________________

Result Award agreed by consent.
Representation
Applicant/

Appellant Mr P Joyce on behalf of the applicant.
Respondent Mr K Dwyer and Mr K Richardson on

behalf of the respondents.
________________________________________________________________________________

Order.
HAVING heard Mr P Joyce, on behalf of the (Applicant) and
Mr K Dwyer and Mr K Richardson, on behalf of the (Re-
spondent), and by consent, the Commission pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the Foremen (Building Trades) Award 1991
(No.A 5 of 1987) be varied in accordance with the fol-
lowing Schedule and that such variation shall have effect
on and from 21 August 2000.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

SCHEDULE.
1. Clause 19.—Superannuation: Delete subclause (1) of this

clause and insert the following in lieu thereof—
(1) Each employer to whom this Award applies shall

make monthly contributions to a superannuation fund
at the rate of 8% of ordinary time earnings in re-
spect of each foreman employed by that employer
pursuant to this Award.

GAOL OFFICERS AWARD 1998.
No. 12 of 1968.

2000 WAIRC 00480
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES WESTERN AUSTRALIAN PRISON

OFFICERS’ UNION OF WORKERS V
THE ATTORNEY GENERAL

CORAM COMMISSIONER J F GREGOR
DELIVERED WEDNESDAY, 30 AUGUST 2000
FILE NO/S APPLICATION  C 121 OF2000
________________________________________________________________________________

Result Order by consent.
Representation
Applicant Mr R Stingemore on behalf of the

applicant.
Respondent Mr F Fury on behalf of the respondent.
________________________________________________________________________________

Order.
WHEREAS on 27 June 2000, the Commission issued orders
by consent which had the effect of varying the operation of
the Gaol Officers Award 1998 as an aid to the resolution of a
dispute between the parties over the negotiation of an Enter-
prise Bargaining Agreement and for the purposes of preserving
such agreement that had been made until the said Enterprise
Bargaining arrangements are completed, and

WHEREAS the parties by consent seek variation of the said
order; and

WHEREAS the Commission is satisfied that the variation
of the order sought by the parties is consistent with the State
Wage Principles and has decided to issue a replacement order
as a continuation of actions to be taken to resolve the dispute
between the parties.

NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission, hereby
orders—

That the operation of the Gaol Officers Award 1998 be
further varied with effect from 6 August 2000, by—

1. Amending Clause “7.—Part Time Employment”,
subclause (5),
by deleting the words “Clause 11.—Prepaid Hours/
Shifts, Clause 12 Special Hours/Shifts, Clause 13
Exceptional and Emergency Hours/Shifts”;
and inserting the words: “Clause 11.—Out of Hours
Work”.

2. Amending Clause “33.—Probationary Officers in
Training”
in subclause (1), by deleting the words: “or special
shifts”; and
in subclause (3) by deleting the words—

“Clause 11.—Prepaid Hours/Shifts, Clause 12
Special Hours/Shifts, Clause 13 Exceptional
and Emergency Hours/Shifts”;

and inserting the words—
“Clause 11.—Out of Hours Work”.

3. Deleting the table in “Schedule A—Rates of Pay”
and inserting the following table—

Title/Rank Annual Weekly Annual Weekly
Effective Rate Rate Rate Rate
from: (7 July 00) (7 July 00) (4 Aug 00) (4 Aug 00)

(a) Probationary Prison Officer (Training School)
$26,525 $508.47 $27,307 $523.47

(b) (i) Prison Officers
Mon-Fri
1st year $30,484 $584.36 $31,266 $599.36
2nd Year $31,709 $607.84 $32,491 $622.84
3-7 Year $33,252 $637.41 $34,034 $652.41
Thereafter $34,159 $654.80 $34,941 $669.80
Shift
1st Year $37,775 $724.14 $38,558 $739.14
2nd Year $39,391 $755.11 $40,174 $770.11
3-7 Years $41,354 $792.74 $42,137 $807.74
Thereafter $42,515 $815.00 $43,298 $830.00
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Title/Rank Annual Weekly Annual Weekly
Effective Rate Rate Rate Rate
from: (7 July 00) (7 July 00) (4 Aug 00) (4 Aug 00)

Shift—No Additional Shift Component
1st Year $37,793 $724.46 $38,575 $739.46
2nd Year $39,405 $755.37 $40,187 $770.37
3-7 Year $41,366 $792.96 $42,148 $807.96
Thereafter $42,526 $815.20 $43,308 $830.20

(ii) First Class Prison Officers
Mon-Fri $35,088 $672.61 $35,870 $687.61
Shift $43,611 $836.01 $44,394 $851.01

(iii) Senior Officers
Mon-Fri
1st Year $36,313 $696.10 $37,095 $711.10
2nd Year $37,221 $713.50 $38,003 $728.50
3rd Year $38,128 $730.88 $38,910 $745.88
Thereafter $39,058 $748.71 $39,840 $763.71

Shift
1st Year $45,003 $862.69 $45,786 $877.69
2nd Year $46,251 $886.61 $47,033 $901.61
3rd Year $47,401 $908.66 $48,184 $923.66
Thereafter $48,553 $930.74 $49,335 $945.74

Security Albany and Canning Vale Prisons
1st Year $42,741 $819.33 $43,524 $834.33
2nd Year $43,828 $840.17 $44,611 $855.17
3rd Year $44,917 $861.03 $45,699 $876.03
Thereafter $46,005 $881.89 $46,787 $896.89

Reception Canning Vale Prison and CW Campbell Remand Centre
1st Year $40,834 $782.77 $41,616 $797.77
2nd Year $41,870 $802.64 $42,653 $817.64
3rd Year $42,936 $823.07 $43,719 $838.07
Thereafter $43,947 $842.45 $44,730 $857.45

Senior Officer Training
1st Year $45,010 $862.82 $45,792 $877.82
2nd Year $46,257 $886.72 $47,039 $901.72
3rd Year $47,405 $908.72 $48,187 $923.72
Thereafter $48,555 $930.77 $49,337 $945.77

(c) Industrial
Drivers—Casuarina
1st Year $36,668 $702.92 $37,451 $717.92
2nd Year $38,154 $731.39 $38,936 $746.39
3-7 Year $40,010 $766.98 $40,793 $781.98
Thereafter $41,125 $788.34 $41,907 $803.34

Drivers—CW Campbell Remand Centre
1st Year $33,972 $651.22 $34,754 $666.22
2nd Year $35,344 $677.53 $36,126 $692.53
3-7 Year $37,057 $710.36 $37,839 $725.36
Thereafter $38,086 $730.10 $38,869 $745.10

Alternate Weekends
1st year $35,233 $675.39 $36,015 $690.39
2nd Year $36,800 $705.44 $37,582 $720.44
3-7 Year $38,482 $737.67 $39,264 $752.67
Thereafter $39,508 $757.35 $40,290 $772.35

Alternate Weekends with Relief
1st Year $34,983 $670.60 $35,765 $685.60
2nd Year $36,396 $697.70 $37,179 $712.70
3-7 Year $38,656 $731.62 $38,948 $746.62
Thereafter $39,225 $751.93 $40,008 $766.93

Industrial Officer Group 1
Mon-Fri $35,088 $672.61 $35,870 $687.61
Mon-Fri + Public

Holidays $36,092 $691.85 $36,874 $706.85
Alternate Weekends $40,407 $774.57 $41,189 $789.57
Alternate Weekends

with Relief $40,286 $772.27 $41,069 $787.27
Bunbury/

Casuarina Canteen $39,434 $755.92 $40,216 $770.92
Canning Vale

Prison Canteen $38,097 $730.30 $38,879 $745.30
Wooroloo Canteen $37,094 $711.06 $37,876 $726.06
Metropolitan Security

Unit—Dog Unit $42,850 $821.42 $43,633 $836.42
Albany Activities $38,598 $739.90 $39,380 $754.90
Bandyup Activities $42,079 $806.62 $42,861 $821.62
Bunbury Activities $41,105 $787.96 $41,887 $802.96
Eastern Goldfields

Activities $42,608 $816.77 $43,390 $831.77
Greenough Activities $43,253 $829.14 $44,035 $844.14
Karnet Activities $42,940 $823.14 $43,722 $838.14
Wooroloo Activities $42,124 $807.48 $42,905 $822.48
Canning Vale Prison

Reception $38,780 $743.40 $39,563 $758.40
CW Campbell Remand

Centre—Reception $40,286 $772.27 $41,069 $787.27

Industrial Officer Group 2
Mon-Fri
1st Year $36,313 $696.10 $37,095 $711.10
2nd Year $37,221 $713.50 $38,003 $728.50
3rd Year $38,128 $730.88 $38,910 $745.88
Thereafter $39,058 $748.71 $39,840 $763.71

Title/Rank Annual Weekly Annual Weekly
Effective Rate Rate Rate Rate
from: (7 July 00) (7 July 00) (4 Aug 00) (4 Aug 00)

Mon-Fri + Public Holidays
1st Year $37,352 $716.02 $38,134 $731.02
2nd Year $38,297 $734.13 $39,079 $749.13
3rd Year $39,243 $752.26 $40,025 $767.26
Thereafter $40,189 $770.39 $40,971 $785.39
Alternate Weekends
1st Year $42,044 $805.96 $42,826 $820.96
2nd Year $43,071 $825.64 $43,853 $840.64
3rd Year $44,127 $845.88 $44,909 $860.88
Thereafter $45,216 $866.76 $45,998 $881.76
Alternate Weekends + Self Relief
1st Year $41,701 $799.38 $42,483 $814.38
2nd Year $42,761 $819.72 $43,544 $834.72
3rd Year $43,822 $840.06 $44,605 $855.06
Thereafter $44,882 $860.38 $45,665 $875.38
East Perth Lock Up
1st Year $39,100 $749.52 $39,882 $764.52
2nd Year $40,092 $768.55 $40,875 $783.55
3rd Year $41,084 $787.56 $41,866 $802.56
Thereafter $42,075 $806.57 $42,858 $821.57
Metropolitan Security Unit—Dog Unit
1st Year $44,358 $850.33 $45,141 $865.33
2nd Year $45,488 $871.99 $46,271 $886.99
3rd Year $46,621 $893.70 $47,403 $908.70
Thereafter $47,751 $915.36 $48,533 $930.36
Bunbury Cook Instructors
1st Year $43,867 $840.92 $44,650 $855.92
2nd Year $44,985 $862.34 $45,767 $877.34
3rd Year $46,102 $883.76 $46,885 $898.76
Thereafter $47,221 $905.20 $48,003 $920.20
Kitchen—Canning Vale Prison
1st Year $39,533 $757.83 $40,315 $772.83
2nd Year $40,536 $777.06 $41,319 $792.06
3rd Year $41,540 $796.30 $42,322 $811.30
Thereafter $42,544 $815.55 $43,326 $830.55
Hospital Officers
1st Year $52,817 $1,012.48 $53,600 $1,027.48
2nd Year $53,992 $1,035.00 $54,774 $1,050.00
Thereafter $55,551 $1,064.89 $56,334 $1,079.89
Senior Hospital Officer $53,314 $1,022.00 $54,096 $1,037.00

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

GOVERNMENT RAILWAYS LOCOMOTIVE
ENGINEMEN’S AWARD 1973-1990.

No. 13 of 1973.

2000 WAIRC 00433
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE AUSTRALIAN RAIL, TRAM

AND BUS INDUSTRY UNION OF
EMPLOYEES, WEST AUSTRALIAN
BRANCH V WESTERN AUSTRALIAN
GOVERNMENT RAILWAYS
COMMISSION

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 25 AUGUST 2000
FILE NO APPLICATION 1199 OF 2000
________________________________________________________________________________

Result Award varied to adjust allowances in
accordance with Principle 5 of the 2000
State Wage Case Statement of Principles

Representation
Applicant Mr R Wells and Mr B Curran
Respondent Ms J Hayman
________________________________________________________________________________

Reasons for Decision.
1 This matter is an application filed on 3 August 2000 by

The Australian Rail, Tram and Bus Industry Union of
Employees, West Australian Branch (“the Applicant”) to
vary the Government Railways Locomotive Enginemen’s
Award 1973-1990, No 13 of 1973 (“the Award”).
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2 This application seeks to vary the kilowatt allowance in
clause 14(11)(a)(i), the shift work allowance in clause 20
and the hamper allowance in clause 24 of the Award. The
application is bought pursuant to the Statement of
Principles in the 2000 State Wage Case decision of this
Commission. Principle 2 of the 2000 Statement of
Principles, unreported [2000] WAIRC 108 provides that—

“… an award or relevant agreement may, on appli-
cation, be varied or another award made without the
application being regarded as a claim for wages and/
or conditions above or below the award safety net:
…

(c) to adjust allowances and service increments
in accordance with Principle 5.”

3 After the application was served on the Respondent to
the Award, the Western Australia Government Railways
Commission (“the Respondent”), filed a Notice of Answer
and Counter Proposal.

4 After having regard to the Notice of Answer and Counter
Proposal, the parties had further discussions in respect of
the application of arbitrated safety net adjustments in State
Wage decisions made by the Commission prior to 1997.
After those discussions the Applicant’s and the
Respondent’s representatives advised the Commission
that the parties sought to amend the Award in accordance
with the rates set out in an agreed schedule. Further the
parties agreed that the Award variation should have effect
from the beginning of the first pay period after 3 August
2000.

5 At the conclusion of the hearing on 25 August 2000 the
Commission decided to grant the application for reasons
to be published in due course and made the order sought
by parties. The following are my reasons for granting the
application.

6 The Applicant seeks to vary the kilowatt allowance, the
shift work allowance and the hamper allowance in the
Award. Pursuant to Principle 5 of the 1997, 1998, 1999
and 2000 of the State Wage Statement of Principles, each
of these decisions provide for the adjustment of
allowances which relate to work or conditions that have
not changed as a result of each of the arbitrated safety net
adjustments ((1997) 77 WAIG 3177, (1998) 78 WAIG
2579, (1999) 79 WAIG 1847). In each of the relevant
State Wage decisions the pre-conditions for amendment
are in essence the same. Principle 5 of the 2000 Statement
of Principles provides—

“Allowances which relate to work or conditions
which have not changed and service increments may
be adjusted as a result of the arbitrated safety net
increase ... the method of adjustment shall be that
such allowances and service increments should be
increased by a percentage derived as follows: divide
the monetary safety net increase by the rate of pay
for the key classification in the relevant award im-
mediately prior to the application of the safety net
increase to the award rate and multiply by 100.”

7 The parties agree the key classification is an Engine Driver
(Thereafter) in clause 14(5)(a)(ii) of the Award. The
arbitrated safety net adjustments are $10 + $12 + $24 +
$10 + $15 = $71.00. The base rate prior to the safety net
adjustments is $516.90. Accordingly, the percentage
increases are 1.93%, 2.28%, 4.39%, 1.78% and 2.62%
and the base rate after the safety net adjustment is $587.90.

8 Having considered the matters set out in the application,
the Respondent’s Answer and Counter Proposal and the
Agreed Schedule of amendments, I am satisfied that the
application complies with the 1997, 1998, 1999 and 2000
Statement of Principles.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE AUSTRALIAN RAIL, TRAM
AND BUS INDUSTRY UNION OF
EMPLOYEES, WEST AUSTRALIAN
BRANCH V WESTERN AUSTRALIAN
GOVERNMENT RAILWAYS
COMMISSION

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY 25 AUGUST 2000
FILE NO APPLICATION 1199 OF 2000
________________________________________________________________________________

Representation
Applicant Mr R Wells and Mr B Curran
Respondent Ms J Hayman
________________________________________________________________________________

Order.
Having heard Mr R Wells and Mr B Curran on behalf of the
applicant and Ms J Hayman on behalf of the respondent the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders—

THAT the Government Railways Locomotive
Enginemen’s Award 1973-1990, No 13 of 1973 be var-
ied in accordance with the following schedule and that
such variation shall have effect from the beginning of the
first pay period commencing on or after 3 August 2000.

(Sgd.) J.H. SMITH,
[L.S.] Commissioner.

Schedule.
A. Deleting Clause 14 subclause 11(a)(i) and inserting in

lieu
(11) Kilowatt Allowance—

(a) A locomotive driver, fireman, driver’s assistant or
worker acting as such, who in any shift works a train
hauled by one or more operating diesel electric or
diesel locomotives with a total rated kilowatt for trac-
tion specified hereunder shall, in addition to the
wages prescribed in this clause, be paid an allow-
ance as follows—

(i) For a period of four hours or more—
Up to and including 976 kilowatts nil
Over 976 kilowatts but not
exceeding 2760 kilowatts 17.70
Over 2760 kilowatts 35.50

B. Deleting Clause 20. Titled Shift Work and inserting in
lieu the following—

20.—SHIFT WORK
(1) On an afternoon shift which commences before 1800

hours and the ordinary time of which concludes at
or after 1830 hours, adults and juniors receiving the
adult rate will be paid an allowance of $1.80 an hour
on all time paid at ordinary rate.

(2) On a night shift which commences at or between
1800 hours and 0359 hours adults and juniors re-
ceiving the adult rate will be paid an allowance of
$2.09 an hour on all time paid at ordinary rate.

(3) On an early morning shift which commences at or
between 0400 hours and 0530 hours adults and jun-
iors receiving the adult rate will be paid an allowance
of $1.80 an hour on all time paid at ordinary rate.

(4) In addition to the hourly shift work allowance adults
and juniors receiving the adult rate will be paid an
allowance of $2.09 for any shift where the ordinary
time commences or finishes at or between 0101 hours
and 0359 hours.

(5) Other juniors excluded from subclause (1) to (4) will
be paid half the allowance for the same time on duty.

(6) In calculating the allowances under this clause bro-
ken parts of an hour less than thirty minutes on any
shift shall be disregarded and thirty minutes to fifty
nine minutes paid as one hour.
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C. Deleting Clause 24. Titled Hamper Allowance and in-
serting in lieu the following—

24.—HAMPER ALLOWANCE
(1) A driver or driver’s assistant attending at a depot

with a hamper for a trip for which the worker is
booked and which is cancelled, or who shall have
received less than two hours notice of the cancella-
tion of a trip requiring a hamper, shall be allowed
$6.70 in respect to such hamper.

(2) Any worker having to proceed on an “away from
home” job with less than four hours notice shall be
paid an amount of $6.70 in addition to ordinary ex-
penses.

(3) Any worker notified between 1700 hours and 1000
hours of a “book off” job requiring the worker to
come on duty between those hours shall receive an
allowance of $6.70 in addition to ordinary expenses.
This provision shall also apply to any worker noti-
fied of a “book off” job between 1700 hours on the
day preceding and 1000 hours on the day following
any public holiday on which grocery and butchers’
shops are closed, if required to come on duty be-
tween those hours. The provision shall also apply to
any worker required to come on duty on a “book
off” job between 1200 hours on Saturday and 1000
hours Monday unless the worker is notified, or word
left at the worker’s place of residence before 1030
hours on the Saturday.

(4) Where practicable local shifts shall be rostered show-
ing the time the worker is to book on and off duty
and if such shift is extended by not less than one
hour for any reason caused directly or indirectly by
an authorised variation in working of either the train
being worked by such worker, or any other train,
unless such working is varied because of some acci-
dent, or act of God, or any circumstances for which
neither the employer nor any of its servants is re-
sponsible, such worker shall be paid $6.70 for meal
allowance. For the purpose of this subclause a local
shift which is rostered without showing the finish-
ing time shall be deemed to be of a duration of eight
hours.

INDUSTRIAL SPRAYPAINTING AND
SANDBLASTING AWARD 1991.

 No. A 33 of 1987.

2000 WAIRC 00450

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS V ABRASIVE BLASTING
SERVICES PTY LTD,
BLASTCOATERS PTY LTD, MILLS
SIGN & PAINTING SERVICE

CORAM COMMISSIONER J F GREGOR
DELIVERED MONDAY, 28 AUGUST 2000
FILE NO/S APPLICATION  899 OF 2000
________________________________________________________________________________

Result Award agreed by consent.
Representation
Applicant/

Appellant Mr P Joyce on behalf of the applicant.
Respondent Mr K Dwyer on behalf of the respondents
________________________________________________________________________________

Order.
HAVING heard Mr P Joyce on behalf of the (Applicant) and
Mr K Dwyer on behalf of the (Respondents), and by consent,

the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Industrial Spraypainting and Sandblasting
Award 1991 (No.A33 of 1987) be varied in accordance
with the following Schedule and that such variation shall
have effect on and from 21 August 2000.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

Schedule.
1. Schedule B—Superannuation: Delete subclause (2)(b) of

this clause and insert the following in lieu thereof—
(b) The level of contributions required under the

Superannuation Guarantee (Administration) Act
1992 are as follows—

Financial Year
(1 July-30 June) Percentage

1997 -98 6
1998-99 7

2000-2001 8

PLASTER, PLASTERGLASS AND CEMENT
WORKERS’ AWARD

No.A 29 of 1989.
2000 WAIRC 00456

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS V ANDERSON
INDUSTRIES PTY LTD, BELMONT
CONCRETE CO, COLOCRETE
CEMENT PRODUCTS

CORAM COMMISSIONER J F GREGOR
DELIVERED MONDAY, 28 AUGUST 2000
FILE NO/S APPLICATION  904 OF 2000
________________________________________________________________________________

Result Award agreed by consent.
Representation
Applicant/

Appellant Mr P Joyce on behalf of the applicant.
Respondent No appearance on behalf of the

respondents.
________________________________________________________________________________

Order.
HAVING heard Mr P Joyce, on behalf of the (Applicant) and
there being no appearance on behalf of the (Respondents),
and by consent, the Commission pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the Plaster, Plasterglass and Cement Workers’
Award (No.A 29 of 1989) be varied in accordance with
the following Schedule and that such variation shall have
effect on and from 21 August 2000.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

SCHEDULE.
1. Clause 28.—Superannuation: Delete subclause (2)(a) of

this clause and insert the following in lieu thereof—
(a) Subject to the provisions of subclause (4) Exemp-

tions of this clause, each employer shall make
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monthly contributions to the fund in respect of all
eligible employees at the rate of eight per cent of
ordinary time earnings.

TEACHERS (PUBLIC SECTOR PRIMARY AND
SECONDARY EDUCATION) AWARD 1993.

No. T A 1 of 1992.
2000 WAIRC 00437

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE STATE SCHOOL TEACHERS
UNION OF W.A. (INCORPORATED) V
THE MINISTER FOR EDUCATION

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 28 AUGUST 2000
FILE NO/S APPLICATION 305 OF 2000
______________________________________________________________________________

Result Variation to the Teachers (Public Sector
Primary and Secondary Education Award
1993 (No. T A 1 of 1992)

____________________________________________________________________________

Order.
HAVING heard Mr D Balfour on behalf of the applicant and
Ms L O’Brien and with her Mr M Nicholas on behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Teachers (Public Sector Primary and Sec-
ondary Education) Award 1993 be varied in accordance
with the following Schedule and that such variation shall
have effect from the beginning of the first pay period
commencing on or after the 18th day of August 2000.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.
1. Clause 28.—Long Service Leave: Delete subclause (4)

paragraph (l) of this clause and insert the following in lieu
thereof—

(l) in the case of a temporary employee, any period of
up to six months during which the employee’s serv-
ices are not required,

2. Clause 30.—Sick Leave: Delete subclause (17) of this
clause and insert the following in lieu thereof—

(17) Where a temporary employee ceases service that per-
son shall lose his/her sick leave credit unless—

(a) the cessation is due to a term vacation; or
(b) that person’s services are not required for a

period of up to six months.

AWARDS/AGREEMENTS—
Application for variation of—

No variation resulting—
CONTRACT CLEANERS’ (MINISTRY OF

EDUCATION) AWARD, 1990.
No. A 5 of 1981.

2000 WAIRC 00384
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES AUSTRALIAN LIQUOR,

HOSPITALITY & MISCELLANEOUS
WORKERS UNION,
MISCELLANEOUS WORKERS
DIVISION, WA BRANCH V
BERKELEY CHALLENGE &
OTHERS

CORAM COMMISSIONER P E SCOTT
DELIVERED WEDNESDAY, 23 AUGUST 2000
FILE NO/S APPLICATION 1509 OF 1997
_________________________________________________________________________

Result Application for an award variation
withdrawn by leave

_________________________________________________________________________

Order.
WHEREAS this is an application pursuant to Section 40 of
the Industrial Relations Act 1979; and

WHEREAS on the 9th day of March 1998, the 20th day of
August 1999 and the 16th day of March 2000 the Commission
convened conferences for the purpose of conciliating between
the parties, however, agreement was not reached; and

WHEREAS the application was set down for hearing and
determination on the 7th day of June 2000; and

WHEREAS on the 31st day of May 2000 the Applicant
sought and was granted an adjournment of the hearing set
down for the 7th day of June 2000; and

WHEREAS by a facsimile dated the 14th day of July 2000
the Applicant advised the Commission that it intended to
discontinue the application; and

WHEREAS on the 22nd day of August 2000 the Applicant
filed a Notice of Discontinuance in respect of the application;

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT this application be, and is hereby withdrawn by
leave.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

AGREEMENTS—
Industrial—Retirements from—

ACTIV FOUNDATION INC ENTERPRISE
AGREEMENT 1997.

No AG 35 of 1998.

IN THE WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION

No. 1407 of 2000

IN THE MATTER of the Industrial Relations Act 1979

and

IN THE MATTER of the filing in the Office of the Registrar
of a Notice of Retirement from Industrial Agreement in

accordance with section 41(7) of the said Act.
The Hospital Salaried Officers Association of Western Aus-
tralia (Union of Workers) will cease to be a party to the Activ
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Foundation Inc Enterprise Agreement 1997 No AG 35 of 1998
on and from the 7th day of October 2000.

DATED at Perth this 7th day of September 2000.
J. A. SPURLING,

Registrar.

CANCELLATION OF AWARDS/
AGREEMENTS/

RESPONDENTS—
CATERING EMPLOYEES (NATIONWIDE FOOD

SERVICE) AWARD 1990.
No. A31 of 1987.

2000 WAIRC 00331
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES AUSTRALIAN LIQUOR,

HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH V NATIONWIDE FOOD
SERVICE PTY LTD

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 18 AUGUST 2000
FILE NO APPL 1079/2000
________________________________________________________________________________

Representation
Applicant Ms D. MacTiernan
Respondent No appearance
__________________________________________________________________________

Order.
HAVING heard Ms D MacTiernan on behalf of the applicant
and there being no appearance on behalf of the respondent,
now therefore I the undersigned pursuant to the powers con-
ferred by the Industrial Relations Act, 1979 do hereby order—

THAT the award known as the Catering Employees (Na-
tionwide Food Service) Award 1990 shall be and is hereby
cancelled with effect on and from the 18th day of August
2000.

(Sgd.) S. WOOD,    
[L.S.] Commissioner.

NOTICES—
Award/Agreement matters—

CONTRACT CLEANERS AWARD 1986.
No. A6 of 1985.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Application No. 975 of 2000
APPLICATION FOR VARIATION OF AWARD

ENTITLED “CONTRACT CLEANERS AWARD 1986”
NOTICE is given that an application has been made to the
Commission by the Australian Liquor, Hospitality and Mis-
cellaneous Workers Union, Western Australian Branch under
the Industrial Relations Act 1979 for a variation of the above
Award.

The application seeks to insert a new clause as follows—
CLAUSE 10A.—FREEDOM OF CHOICE

1. Operative provisions
(a) “employee” means a person who would be

held to be an employee at common law in the
absence of any statutory provision to the con-
trary

(b) “prospective employee” means any person an
employer proposes to engage as an employee
to perform work any part of which is referred
to or covered by a classification contained in
the award

2. The employer shall make an offer in writing to en-
gage each prospective employee pursuant to a
contract of employment which is not conditional on
the making or registration of a workplace agreement
within the meaning of the Workplace Agreements
Act 1993.

3. Notwithstanding subclause 2, nothing shall prevent
the employer from also offering to engage any pro-
spective employee pursuant to a workplace
agreement provided that an offer of employment
pursuant to subclause 2 is made at the same time as
any offer to engage pursuant to a workplace agree-
ment.

A copy of the proposed variation may be inspected at my
office at the AXA Centre, 111 St George’s Terrace, Perth.

The application is listed for hearing before the Commission
in Court Session on the 19th and 20th days of October 2000.

(Sgd.) J.A. SPURLING,
Registrar.

11 September 2000.

PUBLIC SERVICE
ARBITRATOR—

Matters Dealt With—
2000 WAIRC 00361

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF
WESTERN AUSTRALIA
INCORPORATED v. THE DIRECTOR
GENERAL, MINISTRY OF JUSTICE

CORAM SENIOR COMMISSIONER G L
FIELDING

DELIVERED MONDAY, 21 AUGUST 2000
FILE NO/S P 11/2000
________________________________________________________________________________

Result Application granted
Representation
Applicant Mr D Newman and Mr B Cusack as

Agents
Respondent Ms J Sheridan
________________________________________________________________________________

HAVING heard Mr D Newman and with him Mr B Cusack as
Agents on behalf of the Applicant, and Ms J Sheridan on behalf
of the Respondent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979, and
by consent, hereby—

1. DECLARES that in considering the application
made by Ms Anderton on or about 7 January 2000
for a Graduate and Professional Development
Scholarship the Respondent applied the relevant
Study Assistance Policy inconsistently; and

2. ORDERS that the Respondent reconsider fully and
equitably within 14 days the application made by
Ms Anderton on or about 7 January 2000 for a
Graduate and Professional Development
Scholarship, notwithstanding the provisions of the
Study Assistance Policy relating to HECS fees and
other essential costs to the contrary.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner/

Public Service Arbitrator.
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INDUSTRIAL MAGISTRATE—
Complaints before—

HEARD;  24 September and 17 December 1997

DELIVERED, March 1998

IN THE INDUSTRIAL MAGISTRATE’S COURT

COMPLAINTS NO 99, 104 AND 105 OF 1997

THE COMPLAINTS OF

AUSTRALIAN NURSING FEDERATION WA BRANCH
COMPLAINANT

and

THE BOARD OF MANAGEMENT OF THE ALBANY
HEALTH SERVICE

DEFENDANT.

Mr. A Dzieciol appeared on behalf of the Complainant

Ms J H Smith appeared for the Defendant.

REASONS FOR DECISION OF
P G MALONE SM

INTRODUCTION
The question for decision in this matter is whether the de-

fendant employer has been breaching an award by failing to
allow the accrual of days off for three employees.

HISTORY OF THE PROCEEDINGS
The complaints were each dated the 9 June 1997. They all

came before the Court on the 25 June 1997 and were all ad-
journed to a hearing which commenced on the 24 September
and continued on 17 December 1997. At the conclusion of
the hearing the Court invited written submissions after the
receipt of which it reserved its decision. I have received and
considered those written submissions and have reached my
decision. My reasons are set out following.

THE ALLEGED BREACHES
THE RELEVANT AWARD

The award is Award No. N103—the Nurses (ANF—WA
Public Sector) Award 1994

THE INDIVIDUALS INVOLVED
The individual involved are Fiona Basham, Jacky Jones and

Orinda Jones.
THE ALLEGED BREACHES
The alleged breaches of the award were as follows
COMPLAINT 99
That between 24 February and 20 April 1997 (the defend-

ant) employed a part -time nurse, FIONA BASHAM, on the
basis of 64 hours per fortnight with no provision for accrued
days off. In so doing, the defendant employer has failed to
employ Basham on the hours proportionate to the full-time
rate of 40 hours per week ( 80 hours per fortnight) with an
entitlement to accrued days off, contrary to clause 33 (a) of
the award.

COMPLAINTS 104 AND 105
That between 24 February and 20 April 1997 (the defend-

ant) employed full-time nurses, JACKY JONES and ORINDA
JONES, on the basis of 38 hours per week (76 hours per fort-
night) with no provision for accrued days off, rather than on
the basis of an average of 38 hours per week (76 hours per
fortnight) with the actual hours worked being 40 hours per
week (80 hours per fortnight) with two hours of each week’s
work accruing as an entitlement to a maximum of twelve ac-
crued days off, contrary to clause 3 5 (a) of the award.

EVIDENCE ON BEHALF OF THE COMPLAINANT
JACKY ANN JONES is a registered nurse. She is employed

at the Albany Regional Hospital in C Ward.
She originally commenced in 1992 on a 60 hour basis. She

commenced full time employment in May 1993—on the ba-
sis of 76 hours without accrued days off. Her full time
contract—tendered as Exhibit B—was identical with the ini-
tial contract—tendered as Exhibit A.

She had written to the Director of Nursing asking for ac-
crued days off in a letter dated 28 March 1995—tendered as
Exhibit C. She had received a reply from the then Director of

Nursing—tendered as Exhibit D—but that person left and
nothing was done after that. On C Ward there was a rostering
steering committee set up around July 1996 to looking at the
accrued days off situation but that was disbanded.

CROSS EXAMINATION
Her first contract was dated 18 February 1992 and she was

then offered 76 hours in May 1993. She was advised she would
not be accruing days off. She thought it was Judy Molster
rather than Peter Geronik who advised this but she couldn’t
recall. She couldn’t recall if Geronik has discussed her con-
tract with her.

She did a month of night shift and was then offered a con-
tract. There was no discussion concerning working 38 hours.

She couldn’t remember if a ballot was taken by the roster
committee in April 1995.

There was discussions over a couple of months which broke
down. Clarification was sought but they didn’t get it. They
didn’t do a formal vote. They wanted accrued days off and
wanted it clarified as to why they were not given.

The whole ward was not in agreement. There were people
who were accruing 12 days off per year.

She could not recall a meeting with Ann Marie Britto on 17
December 1993.

She had talked to her union representative but did nothing
until she wrote to the Director of Nursing. She then consulted
her union. She didn’t raise the issue formally until 1995.

ORINDA LOUISE JONES is a registered nurse.
She works at the Albany Regional Hospital in the accident

and emergency department.
She commenced in March 1996. She was originally tempo-

rary but after 6 months she applied for a full time position and
commenced that in August 1996.

Previously she worked at the hospital from August 1993 on
a full time basis until February 1995 when she resigned in
order to do further study.

She got a letter of appointment—tendered as Exhibit E—
which confirms the full time employment for 76 hours per
fortnight. She doesn’t get accrued days off.

CROSS EXAMINATION
Jones is “full time rostered shift position” which means she

is rostered over the various shifts. She gets an extra weeks
leave because of this.

With her first employment contract she worked on a rotat-
ing basis through E Ward and A Ward.

She could not recall discussions about accrued days off and
couldn’t remember exactly what was discussed. She knew she
had been offered 76 hours per fortnight of work. Her 1993
contract was tendered as exhibit 1 and her 1994 contract was
tendered as exhibit 2.

She was aware that there were discussions going on con-
cerning alternative rostering.

For the May 1996 contract she understood that it was a 76
hour per fortnight position and that there were no accrued
days off. She was not aware of discussions concerning a 19
day month.

She has no re-collection of a December 1993 sub branch
meeting nor an article in the Australian Nursing Federation
newsletter concerning a 38 hour week.

FIONA MARY BASHAM is a registered nurse employed
at Albany Regional hospital. She works in A Ward and has
been there since 26 April 1996. She was given a contract for
60 hours per fortnight.

She commenced on day and afternoon shifts but has worked
only night shifts from December 1996.

CROSS EXAMINATION
Basham said that prior to signing a contract in April 1996

the question agreeing to forego accrued days off was not dis-
cussed

CELIA PHYLLIS MAGNUS is a registered nurse employed
at Albany Regional Hospital, She has worked there for 7 years.
She is the on site job representative for the Australian Nurs-
ing Federation and has held that position since 1990. She was
on the council of the ANF from the beginning of 1994 to
November 1995.
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She said the issues of employment contracts, accrued days
off and hours to be worked had been an issue at Albany since
1992,

She worked on A Ward which implemented a 19 day fort-
night in 1993. Theatre also reached an agreement with the
hospital as to hours. There were also agreed changes involv-
ing middle to upper management.

She could recall a visit to Albany in late 1993 by ANF or-
ganiser Ann Marie Britto. At the meeting there was no
resolution to negotiate a 38 hour week.

She was familiar with a roster review that was carried out
on C Ward with the result that the staff did not want a 19 day
month.

She was not aware of any agreement that had been entered
into by the AN-F in relation to accrued days off at Albany
Hospital.

ANNA MARIA BRITTO is an industrial relations commu-
nity relations consultant. She was an organiser with the
Australian Nursing Federation from August 1993 to Decem-
ber 1994 and then an industrial research officer from the end
of 1994 to December 1996.

Upon her commencement she was allocated Albany to look
after.

One of the big issues at the time was the question of the 38
hour week and the implementing of a 76 hour contract with-
out accrued days off.

The ANF position was that the award applied unless there
was otherwise agreements.

As organiser Britto had no authority to authorise changes to
the award arrangements.

She had visited Albany in August 1993. She could not re-
call in detail what was discussed at the various meetings she
attended. The 38 hour week was discussed. She had produced
a newsletter article about the meeting which was exhibit 8.
She reported on an agreement that had been reached involv-
ing level 3 nurses.

She identified some correspondence that she had sent to the
Albany Regional Hospital disputing what was being alleged
by Judith Molster.

She could also identify correspondence sent to the union
concerning the negotiations theatre nurses were undertaking
concerning the 38 hour week.

CROSS EXAMINATION
Prior to her visit to Albany Britto was aware of the discus-

sions taking place with level 3 nurses concerning a 38 hour
week and with complaints from level 1 nurses about their en-
titlements to accrued days off.

On 17 December 1993 she had a series of meetings during
the day. She cannot recall the day in detail.

She denied saying that she was satisfied that the implemen-
tation of a 38 hour week would create additional positions.

SHANE WILLIAM COMBS is an admissions manager. He
was secretary of the ANF between November 1991 and De-
cember 1994. He could recall receiving communication from
Catherine Reynolds at the Albany Regional Hospital concern-
ing the implementation of a 38 hour week for level 3 nurses.

He said it was not union policy to support or consent to a 3
8 hour week with no accrued days off for all nurses.

Organisers had no authority to bind the ANF
The “annual leave decision” strengthened the resolve of the

ANF to protect accrued days off.
CROSS EXAMINATION
Combs denied the Union had changed its position after the

annual leave decision.
MARIA VIDOVICH is a nursing resource and research of-

ficer with the ANF. She had been the elected president of the
ANF in 1984 and 1985.

She was associated with the obtaining of a 38 hour week for
nurses.

EVIDENCE ON BEHALF OF THE DEFENDANT
CATHERINE BROWN REYNOLDS was the Director of

Nursing at the Albany Regional Hospital between July 1992
and March 1995.

When she took over the running of Albany Regional Hospi-
tal she perceived it was in need of a substantial managerial
overhaul. There was an annual leave backlog and a quite enor-
mous accrued days off debt. The implementation of a straight
38 hour week was a desirable option. She first raised the mat-
ter with the Union in January 1993.

She said there was no discussion concerning all positions
until later because she wished to establish the credibility of
the promotional positions changes. This was raised in April
or May 1993. A letter was drafted and sent by Symes. There
was no response to the letter from the Union. After 2 or 3
unsuccessful attempts to contact Shane Combs she took it as
tacit approval. So she continue to employ new staff on con-
tract.

The policy was implemented as each vacancy occurred. No
complaints were received from the union.

She had met with Britto in December 1993 who stated the
Unions preferred position was the 40 hour week. Britto felt
that if nurses didn’t keep their accrued days off they had noth-
ing to bargain with.

CROSS EXAMINATION
The implementation with each vacant position began in June

or with the beginning of the financial year. She did not say the
Hospital had approval from the Union but that it raised no
objection. She took the lack of response as no objection.

KEITH JOHN SYMES is the general manager of the Albany
Hospital Services. He has been in that position since Decem-
ber 1992—5 years.

He wrote to both the ANF and the Miscellaneous Workers
Union in mid 1993 concerning the hospital wish to increase
the amount of registered nurses via the savings associated with
a 38 hour week. No reply was received.

JUDITH CONSTANCE MOLSTER is the co-ordinator of
nursing management at occupational safety at Albany Regional
Hospital. She has been there since 1990.

She attended the sub-branch meeting of December 1993
which Britto attended. Britto stated that while changing to a
38 hour week was not in accordance with the ANF stance or
choice she acknowledged the hospital had been through a proc-
ess. It was decided that all new staff would be offered new
contracts for a 38 hour week.

She said by September 1994 the hospital clearly had an
agreement.

In discussions with Fiona Basham she said the hospital had
been through a process of agreement and that she could speak
with the union representatives if she wanted to.Jacky Jones
didn’t raise any queries.

She also discussed the situation with Orinda Jones who was
told to think about it. The next time she checked Jones had
signed.

CROSS EXAMINATION
Molster believed the agreement with the Unions was

achieved prior to the appointment of new positions.
She did not invent the agreement she had a clear under-

standing of the agreement.
PETER RALPH JEREMIC is the nurse manager—nursing

information systems at Albany Regional Hospital. He has been
there since 1986. He co-signed Jacky Jones contract. He didn’t
personally speak about the implementation of the 38 hour week
because Reynolds had discussed this with all the staff.

CROSS EXAMINATION
He ensured the staff were aware they were not receiving

accrued days off.
DOUGLAS ALISTAIR GILCHRIST is the current Direc-

tor of Nursing at Albany Regional Hospital. He has been there
since May 1995.

He said it would cost $87,000 to restore accrued days off. If
hours were increased the cost would be an additional $57,000.
A 19 day month would be cost neutral.

CROSS EXAMINATION
The amount of the cost covers both registered and enrolled

nurses. It would be significantly lower if confined to regis-
tered nurses. The cost included theatre.
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EXHIBIT EVIDENCE
COMPLAINANT’S EXHIBITS
A—Albany Regional Hospital Contract of employment for

temporary employee (full time or part time) for Jacky Anne
Jones—stating the basis as being 60 hours per fortnight com-
mencing on 18 February 1992 and expiring on 18 February
1993. Contract is signed and dated 18 February 1992.

B—Albany Regional Hospital Contract of employment for
permanent employee (full time or part time) for Jacky Jones—
stating the basis as being 76 hours per fortnight commencing
on 21 May 1993. Contract is signed and dated 3 May 1993.

C—Letter from Jacky Jones to Catherine Reynolds, Direc-
tor of Nursing, Albany Regional Hospital dated 28 March 1995
seeking “re-instatement of my ADO’s as per the award”.

D—Letter from Catherine Reynolds to Jacky Jones dated
31 March 1995 stating in part “I have agreed to explore the
possibility of introducing the 19 day month roster on a trial
basis at ARH.”

E—Letter from Judith Morris, Nurse Manager/Human Re-
sources, Albany Regional Hospital to Orinda Jones, dated 23
May 1996 confirming her appointment as Registered Nurse
Level 1 in the Accident & Emergency Department commenc-
ing 21 June 1996. The letter stated in part., “Yours hours of
duty will be 76 per fortnight. You have been appointed for a
full time rostered shift work position.”

F—Albany Regional Hospital Contract of employment for
temporary employee (full time or part time) for Fiona
Basham—stating the basis as being 60 hours per fortnight
commencing on 16 August 1993 and expiring on 17 August
1997. Contract is signed and dated 20 August 1993

G—Albany Regional Hospital minutes of strategic planning
committee dated 15 February 1993. Under the heading 38
hour week it is stated. “Discussions took place about the 38
hour week and the implications for staff. Catherine would like
feedback by the end of the week 20 March 1993 re: the will-
ingness to adopt the 38 hour week or otherwise.”

H—Albany Regional Hospital minutes of strategic planning
group committee dated 16 April 1993. Under the heading 38
hour week it is stated. “Agreed by all in promotional posi-
tions (not including CN’s)”.

J—Letter from Judith Molster, A/Director of Nursing,
Albany Regional Hospital to Anna Maria Britto, dated 9 Sep-
tember 1994, stating in part: “I understand from Keith Symes,
General Manager, that he wrote to the ANF and gave notice of
proposal to negotiate alteration to the then nursing staff mix
... This was to be achieved from savings from implementation
of the 38 hour week (full time no ADO’s) for new employees.
Catherine Reynolds has indicated that she had numerous com-
munications with the ANF and yourself and one telephone
call with Shane Combs clarifying ANF’s position and empha-
sising the ARH strategy ensured savings were returned to
nursing via the proposed and achieved altered CNS/CN/RN/
EN mix out of savings from 38 hour week contracts. Catherine
and Keith both state that after meeting with you on the
17.12.93, separately, (Keith had Andrew Dores the then Hu-
man Resource Co-ordinator for the Great Southern Health
Region, with him) and clarifying specific details of the al-
tered staffing mix, providing you with current figures, plus
the details of process of consultation and agreement of em-
ployees to a 38 hour week contract, you indicated you had
“no problem” with the processes implemented at Albany Re-
gional Hospital. Whilst this, strictly and technically was not
an “I give permission” statement both Catherine and Keith
understood that the ANF had no objections to the process be-
ing implemented at Albany Regional Hospital. Catherine
previously had given notice of negotiation of 38 hour week
contract with the Area Managers. I made further contact with
you regarding the desire of the Theatre RN’s to negotiate a 38
hour week contract .... When Keith and I met with Shane and
Rosemary on Monday, 5th November 1994, Shane stated that
he had no problem with the process re 3 8 hour week we had
implemented at Albany Regional Hospital up to the point of
the current annual leave issues.”

K—Copy of facsimile transmission from A M Britto to
Judith Molster dated 9 September 1994 stating in part; 1t has
been brought to my attention that representing the ANF I gave
permission to employ staff on 38 hour week (full-time with

no ADO’s) I’m concerned re this as I have no recollection of
giving “ permission” when the ANF has been fighting to main-
tain the ADO’s since my employment in August 1993. I have
also checked my files and I have not been successful in find-
ing a “hard copy” of such “permission”.

L—Letter from Shane Combs, State Secretary, Australian
Nursing Federation to Ms J Molster, A/Director of Nursing,
Albany Regional Hospital replying to her letter to Britto of 9
September 1994 stating in part “You surprised Rosemary
Lorrimar and myself by providing us with the details of nu-
merous other positions employed on the straight 38 hour week.
And as I stated at our meeting I would check with organiser,
Anna Maria Britto and the members whether they had given
approval. Clearly they had not. ANF has further evidence of
Level 1’s and 2’s employed at Albany Regional Hospital on a
straight 38 hour week. Please see attached letter which spells
out award provisions and clearly states that Albany Regional
Hospital is breaching the award.”

M—Letter from Judith Molster, A/Director of Nursing,
Albany Regional Hospital to Anna Maria Britto, dated 25 May
1994, stating in part “Further to our recent telephone discus-
sion, I confirm that we have entered negotiation with the
Registered Nurses of theatres regarding to 38 hour week ap-
plication of rostered hours. “

N—Letter from Catherine Reynolds, Director of Nursing,
Albany Regional Hospital to Shane Combs, dated 12 January
1993, stating in part: I plan to enter into discussions with staff
in promotional positions in the management and clinical
streams at Albany Regional Hospital.”

O—Photocopy of Australian Nursing Federation newslet-
ter dated July 1994 containing an article concerning a
resolution passed the ANF general meeting on 20 June 1994
to opposed the loss of accrued days off.

DEFENDANT’S EXHIBITS
1 Albany Regional Hospital Contract of employment for

temporary employee (full time or part time) for Orinda Jones—
stating the basis as being 76 hours per fortnight commencing
on 20 August 1993 and expiring on 18 August 1994. Contract
is signed and dated 20 August 1993

2 Albany Regional Hospital Contract of employment for
permanent employee (fulltime or part time) for Orinda Jones—
stating the basis as being 76 hours per fortnight commencing
on 19 August 1994. Contract is signed and dated 22 Septem-
ber 1994. Written on the side of the document is “does not
accrue ADO’s”.

3 Letter from Judith Wynter, Acting Co-Ordinator of Nurs-
ing Management, Albany Regional Hospital to Rn. O. Jones,
dated 10 June 1994, advising of the “finalisation and intro-
duction of the 19 day month rostering trial”, from 10 June
1994 to 1 September 1994 inclusive.

4 Letter from Judith Moister, Co-ordinator of Nursing
Management, Albany Regional Hospital to Fiona Basham, un-
dated, confirming her appointment as 60 hours per fortnight
registered Nurse commencing 26 April 1996 until 13 Febru-
ary 1997,

5 Albany Regional Hospital Contract of employment for
temporary employee (fulltime or part time) for Fiona
Basham—stating the basis as being 60 hours per fortnight
commencing on 26 April 1993 and expiring on 14 March 1997.
Contract is signed and dated 10 April 1996. Written along the
side is “does not accumulate ADO’s”.

6 Australian Nursing Federation announcement of a speech
by Anne—Marie Britto on “The 38 hour week.”

7 Letter from Anna Maria Britto Organiser, Australian
Nursing Federation to Ms C Reynolds, Director of Nursing,
Albany Regional Hospital quoting clause 36 of the Award
providing for hours of work unless another arrangement is
agreed between the employer and the union and stating: “To
date the union has not made any indication of this and wish
the 40 hours week to be the preferred option for full time
employment.”

8 Photocopy of Australian Nursing Federation newsletter
dated February 1994 containing and article by Anna Maria
Britto concerning her visit to the Albany Regional Hospital
on 17 December 1993. The article stated in part. “This (the 38
hour week issue) is a hot talking point throughout the state, as
a 38 hour week defines full-time employment to be that of
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actual hours worked with the loss of the 12 ADO’s. The ANF
is gravely concerned about this and encourages all nurses at
the time of recruitment to discuss the option of the 40hr week
with ADO’s as the preferred full time employment condition.
The ANF is concerned about this for several reasons, these
include; 1. Reduction of the actual “nursing” hours available
to patients. 2. Erosion of the conditions 3. Introduction of
short shifts thus eroding the handover time. The ANF encour-
ages its members to be involved at the ward level to look at
flexibility in rostering, be creative in looking at a 9 day fort-
night or 19 day month, in exchange for loss of ADO’s. ANF
members debated this issue with the DON, Catherine
Reynolds, who successfully negotiated with the Region the
savings from this to go back into the profession in the form of
another well needed CNS position.” 9 Letter from Anna Maria
Britto Organiser, Australian Nursing Federation to Mrs M
Cremins dated 14 June 1994.

10 Photocopy of Australian Nursing Federation newslet-
ter dated August 1990.

11 Letter from Judith Molster, /Director of Nursing,
Albany Regional Hospital to Shane Combs, dated 23 Sep-
tember 1994, stating in part: I am extremely disappointed that
the ongoing consultation and agreement with both nursing
staff and the ANF to the process implemented at Albany Re-
gional Hospital by Mrs Reynolds, regarding the contracting
of Registered Nurses on 38 hour week contract, is now thought
to be based on Mrs Reynolds and Keith Symes’ misunder-
standing Anna Maria Britto. I believe that Mrs Reynolds and
Keith Symes had both given notification of the intention to
implement achievement of a changed staff mix as part of nurs-
ing’s strategic plan to address identified areas of need.”

12 Albany Regional Hospital minutes of nursing manage-
ment meeting dated 16 May 1993. Under the heading 38 hour
week it is stated. All new full time contracts are based on a 38
hour week award. Part timers will be contracted for the agreed
hours—eg 10 x 6 hours = 60 hours on the basis of full time
being 3 8 hour week, (this excludes ADO’s)-

CREDIBILITY
Jacky Jones was a sincere witness whose evidence suffered

from the understandable difficulty of remembering events from
a time well past. I accept however that she did not explicitly
agree to forego accrued days off.

Orinda Jones also had difficulty in recalling events. I accept
also that she did not explicitly agree to forego accrued days
off.

Basham. was a credible witness. I accept that the question
of agreeing to forego accrued days off was not discussed with
her.

Magnus was a credible witness.
Britto’s evidence suffered with difficulties in recalling events.

In my view, and with respect, she expressly herself poorly in
correspondence and newsletter articles and this allowed the
suggestion that she had agreed to the introduction of the 38
hour week at Albany Regional Hospital. In fact she did not
agree and her agreement in any event would not have had a
binding effect on the union

Combs and Vidovich were credible witnesses
Reynolds was honest enough in her evidence but her con-

clusions were transparent. In my view Reynolds was not an
objective witness.

Symes inability to produce any evidence of letters he sup-
posedly sent to the Union in mid 1993 was troubling. Again
he appeared to be a committed witness.

Molster’s contention that by September 1994 the hospital
clearly had an agreement with the Union was not credible and
was consistent with the fact that each of the defendant’s wit-
nesses were arguing for a position rather than being objective.

Jeremic was a credible witness whose evidence was more
supportive of the complainants rather than the respondents
case.

Gilchrist’s evidence was potentially misleading. Once scru-
tinised it was revealed as of marginal significance.

STANDARD OF PROOF
In deciding upon the facts it is necessary for me to be satis-

fied on the balance of probabilities.

FINDINGS
Based on the evidence and taking into account my views on

credibility I make the following findings.
Jacky Jones, Orinda Jones and Fiona Basham were at all

material times registered nurses employed at the Albany Re-
gional Hospital.

All three were employed on contracts which incorporated
the provisions of the relevant Nurses award

The contract for Jacky Jones commenced on 21 May 1993
and was to continue in effect until her retirement, resignation
or termination. It was for 76 hours per week.

The contract for Orinda Jones commenced on 19 August
1994 and was to continue in effect until her retirement, resig-
nation or termination. It was for 76 hours per fortnight.

The contract for Fiona Basham commenced on 16 August
1996 and was to continue in effect until 17 August 1997 or
earlier date by her retirement, resignation or termination. It
was for 60 hours per fortnight.

Jacky Jones was advised that she did not accrue days off.
She did not explicitly agree to forego accrued days off.

Orinda Jones was advised that she did not accrue days off,
She did not explicitly agree to forego accrued days off.

Fiona Basham did not accrue days off and the question of
foregoing accrued days off was not raised with her.

When Catherine Reynolds took over the running of the
Albany Regional Hospital she perceived the need to make
changes. Those changes included the possibility of introduc-
ing a 38 hour week. Discussions were initiated in early 1993.

By April 1993 nurses in promotional positions at the Hos-
pital agreed to implement the 38 hour week.

By May 1993 the Hospital management had resolved that
all new nurses full time contracts would be based on the 38
hour week and that part time contracts would be for agreed
hours. This meant there would be no accrual of days off.

ISSUES TO BE DETERMINED
DEFENDANT’S SUBMISSIONS.
The defendant filed 15 pages of final submissions on 12

January 1998.
The material parts of those submissions were as follows
Complaint 99
Pursuant to clause 33(b)(i) of the Award a part time em-

ployee does not accrue days off where they agree to forgo
their entitlement. Basham agreed to forgo her entitlement
Basham said she did not discuss accrued days off. Molster
advised Basham that there would be no accrued days off and
Basham signed the contract on that basis. Forgo does not mean
to make a choice.

In a decision of Australian Nursing Federation WA Branch
v. Metropolitan Health Services Board of Western Australia
delivered on 11 December 1997 Magistrate Gething said of a
similar situation

“It is fairly clear that the offer was made to her on the
basis that she would get paid the same pay that is payable
to a person working 40 hours, but she would forego the
accrued days off. She agreed to do that by accepting the
contract. Now she would have had time to take the con-
tract away to peruse it, and to get further advice if she
wanted to The hospital might not have accepted ..(a)..
counter offer, but she accepted the offer on that basis,
and it is in accordance with the award, and, therefore,
she is bound by that.”

Complaints 104 and 105
Clause 33(b)(i) applies because both employees worked less

than 40 hours, that is they were part time employees. Both the
employees had agreed to forgo their accrued days off.

In the Metropolitan Health Services case referred to above
Magistrate Gething said of this issue.

“So the court would have to make the finding that a
full-time employee under this award is one who works,
or is contracted to work 40 hours a week. That is com-
plementary with clause 33 about part time employment,
and a part time employee is one who works less than the
hours per week prescribed in clause 35. The court would
have to find quite strictly, and according to the normal
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understanding of the words as the principles of interpre-
tation have been enunciated, or submitted to the court,
that any person who works less than 40 hours a week as
a nurse under this award is a part time employee .... So
those words in that contract cannot be used to make it a
fact that Mrs Briggs is a full time employee. She is not.
The court would have to accept the definition in clause
33”

To construe clause 33(b)(i) is not “absurd, extraordinary,
capricious, irrational or obscure” and accordingly is it is in
accordance with the principles that apply to award interpreta-
tion.

Both Orinda and Jacky Jones agreed to forgo accrued days
off for the same reasons referred to above.

Jacky Jones was told she would not be accruing days off
and did not put a counter offer.

Orinda Jones understood the offer of employment involved
no accrual of days off. Having queried the situation Jones
accepted the offer without making a counter offer. The fact
that she is described in the contract as full time rostered shift
work is a reference to the issue of rostering. This interpreta-
tion was accepted in the Metropolitan Health Services Board
case.

Alternatively, an issue of estoppel arises.
It would be unconscionable to allow the ANF to override

“the assumption made by the Defendant” that the ANF agreed
to contracts in which no days off were accrued. The assump-
tion resulted from “express and implied representations made
by ANF representatives”. After acting in accordance with the
assumption the defendant “placed itself in a position of sig-
nificant disadvantage”.

Agreement between the Hospital and the union was reached
in respect of promotional positions without that being for-
mally recorded. Implementation to other areas occurred after
consultation and openly.

The union should be estopped in that its conduct lead the
Hospital to believe it had agreement and in reliance it created
new nursing positions which it otherwise could not have cre-
ated and may have to be abolished”.

The Union attitude changed because of the “annual leave
decision”.

The implications of requiring the accrual of days off in-
clude that “the Defendant will be required to restore ADO’s
to all existing staff which could result in an increase in the
hours of work which will cost the Hospital $87,000 to restore
ADO’s and additional cost of $57,000 if required to increase
the hours of work from 76 to 80 hours per fortnight.”

Mrs Vidovich’s evidence is not admissible
COMPLAINT’S SUBMISSIONS
The applicant filed 32 pages of final submissions on 12 Janu-

ary 1998.
The material parts of those submissions were as follows.
Complaint 99
Pursuant to clause 33(b)(1) Basham had never agreed to

forgo her entitlement and accordingly the defendant had
breached the Award by not providing her with that entitle-
ment.

Complaints 104 and 105
The defendant breached the Award by not providing either

Jacky or Orinda Jones with accrued days off.
Both nurses were employed full time and entitled pursuant

to the Award to receive accrued days off.
No agreement pursuant to subclause 350) of the Award be-

tween the Union and the Hospital had been reached in respect
of nurses such as Jacky and Orinda Jones.

Jacky Jones initially worked on an identifiably part time
basis but then was offered and took up full time work. She
was not told she was part-time and the question of not accru-
ing days off was not discussed.

Orinda Jones was employed on a full time basis and there
was no real discussion of not accruing days off.

In respect of the alleged agreement between the Hospital
and the Union there was no documentary evidence of this.
The evidence from the defendants witness put the agreement

at no higher than tacit approval. While there was agreement in
respect of promotional positions and “theatre” nurses that was
the extent of any agreement.

In respect of the question of the Union being estopped from
seeking the accrual of days off there was no agreement as
claimed by the Hospital and no change of mind by the Union.
The Hospital decided to implement the 38 hour week in late
April 1993. At best this was based on tacit approval. The Hos-
pital decision was based on its own perceived imperatives for
introduction of change and to meet budgetary shortfalls. Not
responding to a letter does not give rise to an estoppel. The
award positively required an agreement which could not be
based on a simple failure to respond. The events to be relied
upon for the estoppel had to have occurred prior to the late
April 1993 decision. No reliance could be placed on events
occurring after. In any event the Union made it emphatically
clear in those later events that there was no agreement. The
management of the Hospital were pursuing their own agenda
regarding the 38 hour week.

In respect of the question of estoppel the evidence in re-
spect of the alleged detriment suffered was misleading. The
actual increased hours required would result from an extremely
minor adjustment.

There was a move from the 40 hour week to the 38 hour
week in 1985. This historical perspective in necessary to un-
derstand the proper meaning of clause 35(a).

To forego means to give up and before a person can give up
an award entitlement they must be aware they had it in the
first place. Basham. was not given adequate information about
her award entitlement and it could not be said that she agreed
to forego the entitlement to accrued days off.

Although the award provisions are little ambiguous the
proper interpretation is that full time work is 38 hours. Over-
time accrues after 38 hours. Sick leave is calculated on the
basis of a 38 hour week. Annual leave entitlement is also ref-
erable to a 38 hour week. The appendix also contain references
consistent with 38 hours being full time.

In the contractual documentation and Hospital minutes 38
hours is treated as full time work.

THE AWARD
The material parts of the Award were as follows.’
CLAUSE 33—PART-TIME EMPLOYMENT
(a) Notwithstanding anything contained in this part an em-

ployee may be regularly employed to work less hours per week
than are prescribed by clause 35 and such hours may be worked
in less than five days per week. Provided that the employee’s
minimum weekly hours are fixed at the commencement of
her/his employment, and shall only be varied in accordance
with the provisions of this clause.

(b) (i) A part-time employee who works more than twenty
hours but less than 40 hours per week shall be remunerated at
a rate pro rata to the full-time rate prescribed for that position
on the basis of full-time hours being 40 per week, and shall be
entitled to accrue days off in accordance with the provisions
of clause 35.

Notwithstanding the provision of this subclause where the
employee agree to forgo the entitlement to accrued days off in
accordance with the provisions of clause 35, payment in lieu
shall be made in accordance with subclause (c) of this clause,

CLAUSE 35—HOURS AND ROSTERING
(a) The ordinary hours of work shall be an average of 38 per

week. The actual hours worked shall be 40 per week or 80 per
fortnight with—

(i) two hours of each week’s work accruing as an enti-
tlement to a maximum of twelve accrued days off in
each twelve month period in the case of hospital
nurses; or

(ii) with 0.4 of an hour per day accruing as an entitle-
ment to take the twentieth day in each cycle as an
accrued day off in conjunction with other days off
for nurses working in either a hospital or commu-
nity setting or

(iii) by any other arrangement as agreed between the em-
ployer and the union.
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(j) Nothing herein shall act to prevent the union and the
employer with the support of the employees at the health care
site reaching agreement to vary the methods by which the
hours and rosters may be worked.

THE LAW
AWARD INTERPRETATION
In the matter of The Federated Miscellaneous Workers’

Union of Australia, Hospital, Service and Miscellaneous
WA Branch v. Wormald International (Australia) Pty Ltd
and Others (1990) 70 WAIG 1287 the President of the Full
Bench of the Western Australian Industrial Relations Com-
mission, Sharkey J. summarised the applicable principles. He
said;

“The principles which we must apply are clear;-—
(1) The interpretation of an award is a matter of law...
(2) To interpret this award, one must read the document

itself and give to the words used their ordinary
commonsense English meaning...

(3) Thus, the first task in interpretation is to ascertain
whether the words used are capable in their ordi-
nary sense of having unambiguous meaning...

(4) If the meaning of the language read in its ordinary
meaning and natural sense is obtained then it is not
necessary or indeed permissible to look to the inten-
tion of the parties or other extrinsic evidence .....

(5) In the event that an award is genuinely capable of
two or more meanings, then it is obvious that the
primary rule of construction cannot be applied.

(6) Should a consideration of the whole of the terms of
the award expose an ambiguity in construction of
the clause, then resort may be made to extrinsic
material, and in certain circumstances any trade,
custom or usage..

(7) The award should be interpreted with allowance
made for the fact that it may have been drafted by
industrial rather than skilled draftsmen so that there
should not be too literal adherence placed on the
strict technical meaning of words, but the matter
should be viewed broadly to give the agreement a
meaning consistent with the intention of the
draftsmen ......”.

CONCLUSIONS
COMPLAINT 99
Fiona Basham was employed on a part time basis and was

therefore entitled to accrue days off. She did not agree to forgo
her entitlement to accrued days off. The question of agreeing
to forego accrued days off was not discussed with her. Her
contract provided for the award to apply to her. The award
provided for the accrual of days off. She was given no oppor-
tunity to agree to forgo the accrual of days off because the
issue was not discussed with her. I respectfully reject the ar-
gument that any apparent failure to put a counter offer is
appropriately construed as an agreement to forgo the entitle-
ment. However the situation is that there simply was no
discussion and therefore no agreement to forgo the entitle-
ment.

COMPLAINTS 104 AND 105
Both Jacky and Orinda Jones were employed on a full time

basis.
In my respectful opinion it is contrived to come to the con-

clusion that they were part time employees. Of course it is
possible to read clause 33 as stating that anything less than 40
hours per week makes an employee part time. However, and
with respect, it is not compulsory to find that an employee, to
be full time, must be contracted to work 40 hours per week as
was suggested in the Metropolitan Health Services Board case.
The principles of award interpretation stated in the Wormald
case and set out earlier make it absolutely clear that ambigui-
ties arise and need to be resolved by looking at the award as a
whole, the industrial context and that “there should not be too
literal adherence placed on the strict technical meaning of
words, but the matter should be viewed broadly to give the
agreement a meaning consistent with the intention of the
draftsmen.” The defendants submissions sit uncomfortably
with its own understanding of the situation set out, for exam-
ple, in the minutes of the nursing management committee of

the 6 May 1993. “All new full time contracts are based on a
38 hour week award”.

Adopting that approach it is my view that the proper con-
clusion is that both Orinda and Jacky Jones were employed
on a full time basis.

If I am wrong in that view then I conclude that neither Orinda
nor Jacky Jones agreed to forego any entitlement to accrued
days off.

Both Orinda and Jacky Jones were aware that in entering
into the contracts of employment with the Hospital that they
would not be accruing days off. In no relevant sense was this
an agreement by them to forgo the accrued days off. The award
clearly provides for the accrual of days off. I refer to my com-
ments earlier made in the findings and re-iterate that in taking
over the running of the Hospital Catherine Reynolds wished
to make changes. Although expressed as “savings” what ar-
guably happened was that existing staff for example in the
promotional nursing area agreed that they would not receive
their entitlement to accrued days off on the basis that the Hos-
pital would employ better qualified staff. These savings were
really sacrifices. Convinced of the benefits of this Reynolds
proceeded to implement the 38 hour week generally. The award
clearly provided a facility for doing this and it was in evi-
dence in relation to the promotional staff. It was however not
achieved generally and this is recognised in the defendants
final submission. Nevertheless it was implemented and the
contracts presented to Orinda and Jacky Jones were on the
basis of the award applying but there being no accrued days
off. In my view it is not correct to say that failure to put a
counter offer represents an agreement to forgo an award enti-
tlement. There is no need for a counter offer when one can
rely on the award. If there is to be an agreement to forgo an
entitlement provided by an award that agreement needs to be
explicit and cannot be distilled from a failure to counter offer.

With respect, the estoppel argument is not persuasive. The
award set out an entitlement and a procedure to agree an ar-
rangement outside of that entitlement. Although it was pursued
and achieved in relation to the promotional positions there
was not, as was conceded, an agreement obtained generally.
That the defendant was proceeding without the agreement is
evidenced by the minutes of the nursing management meet-
ing. The evidence from the defendants own witnesses all
recognised that the Union at no stage was happy with what
was happening but it was happening anyway. The positions
that were created were done so by the Hospital not allowing
the accrual of days off. This was not placing itself in a posi-
tion of significant disadvantage but rather implementing a
strategy that the Hospital preferred. Given the short cutting of
the award provisions in my view it is simply not available to
the defendant to say that any question of estoppel arises.

Although in my view no question of estoppel arises the evi-
dence of the loss was unsatisfactory. It was a potential
conclusion that little or no loss may result from allowing the
accrual of days off.

In general terms I accept the submissions made by the com-
plainant except where they are identifiably inconsistent (which
I do not believe is the situation) with my conclusions stated
above.

DECISION
The defendant was in breach of the award by not allowing

the accrual of days off for employees Fiona Basham, Jacky
Jones and Orinda Jones.

CONSEQUENTIAL ORDERS
I will hear from the parties about any further orders or mat-

ters they wish to raise once they have an opportunity to consider
these reasons.

(Sgd.) PETER MALONE,
Industrial Magistrate.

9 March 1998.
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IN THE INDUSTRIAL COURT
HELD AT PERTH

WESTERN AUSTRALIA
Complaint No.175/96

Date Heard: 20th and 21st August 1997
3 December 1997

Date Decision Delivered: 16th January 1998
BEFORE: R J GETHING I.M.

Between—
AUSTRALIAN WORKERS UNION

WEST AUSTRALIAN BRANCH UNION OF WORKERS
Complainant

and
ST BARBARA MINES LTD

Defendant.

Reasons for Decision.
APPEARANCES —

Mr M Lowry appeared for the Complainant.
Ms S E O’Brien appeared for the Defendant.

The Complainant in this matter, which I will refer to as “the
A.W.U.” is an industrial union which has the right of cover-
age of workers on all mines in the gold mining industry in
W.A. pursuant to AWU Gold (Mining and Processing Award
1993 No.A2 of 1992. (the Award).

The Defendant company (the Company) operates the Blue
Bird Mine near Meekatharra, and although the Company is
not a respondent to the Award, the Company’s minesite and
workers are covered by the Award under the area and scope
clause of the Award, which is clause 4.

The Company operates its mine continuously twenty-four
hours per day, seven days per week, working two shifts each
of 12 hours; that is from 6.00.am. to 6.00.pm. (day shift) and
6.00.pm. to 6.00.am. (night shift). This means that there is no
time at which every worker on the mine can attend a union
meeting together outside of working hours.

The AWU called meetings of workers on the 17th October,
1996 and the 23rd October, 1996, both at 6.00.pm so that
workers ending day shift at 6.00.pm and workers about to
commence night shift at 6.00.pm could meet together to dis-
cuss matters of concern to them.

Workers attended both of these meetings and when the night
shift workers later reported to commence their shifts, the Com-
pany stood many of them down from work for the remainder
of the shift as they had not reported for work at the proper
start time of the shift.

The complaints allege that the workers who were stood down
from their work were wrongly stood down and were not paid
for the relative shifts and the Complainant has now brought
these complaints seeking orders that the Company pay wages
for those shifts.

The complaints were all joined in one complaint, which is
Complaint No.175 of 1996. Attached to the form of complaint
is a Schedule which sets out 29 separate complaints numbered
1/29, 2/29 and so on to 29/29. The Registrar has numbered
each of these complaints respectively, Complaint No.175 of
1996/1 through to No.175 of 1996/29.

At the beginning of the hearing, and again in final submis-
sions, the Defendant submitted that the complaint was invalid
for duplicity under section 43 of the Justices Act.

The front sheet of the 8 folios that make up the complaint,
is really a joinder of two forms. Under the Justices Act, com-
plaints of offences must be in the form of form 3 of the Fourth
Schedule of the Justices Act. Some years ago this always used
to be a separate form. Another form was used containing the
substance of the complaint and a record of the proceedings.
For obvious efficiency these two forms were combined into
one form which is called the charge sheet, although the head-
ing of the form is the heading of the first form, that is:
“1.—COMPLAINT”

Later, for convenience, where there are multiple related com-
plaints grouped in one matter, and by a rule of practise, the
court of petty sessions adopted the practice of requiring only
one charge sheet (complaint) for the whole matter, but

permitting separate complaints to be listed on a schedule at-
tached to the first charge sheet. It is the usual practice to number
each separate complaint with a separate charge number. This
has not been done in this matter and all of the complaints are
under the same number, that is 175 of 96.

The system is not entirely satisfactory as it allows only one
record of proceedings for all offences and causes problems
where a court has to dispose of different complaints in a group
at different times or in a different manner, but it is a conven-
ient way of keeping a group of related complaints together
and can save the magistrate a lot of duplicated writing.

In this matter I would have been prepared to say that each
complaint is a separate complaint, that is; 175/1 of 96 175/2
of 96 and so on. At the opening of the hearing the submission
of duplicity was overlooked in a discussion of the Complain-
ant adjourning most of the complaints, and the hearing
proceeded without the court making a further ruling on it. I
think that at the close of the case it is too late for the submis-
sion of duplicity to be made, because the power of the court
under section 43 is for the court to require the Complainant to
elect upon which one of the complaints it will proceed. The
matter was heard on the basis of the six complaints being heard
at the one hearing. I am satisfied that the complaints were not
joined improperly and that there was no prejudice to the De-
fendant. The proviso to section 43 covers the joinder.

In the end it will not matter because the decision herein will
resolve the question.

The court then heard the following Complaints—
Nos. 175-1/29 and 175-29/29 relating to the nonpayment
of wages of the worker Mr Davies—
Nos. 175-13/29 and 175-26/29 relating to the nonpay-
ment of wages of the worker Mr P L Asplin; and
Nos. 175-18/29 and 175-22/29 relating to the nonpay-
ment of wages to Mr J.Maxwell.

The first complaint for each worker relates to the 17th Oc-
tober 1996 and the second relates to the 23rd October 1996.
These reasons and decision herein relates to those Complaints.

The workers at the Company’s minesite lived at the work-
ers’ camp, which was about one kilometre from the mill, and
varying distances from the several pits from which the ore
was mined.

The requirement and practise for workers at the minesite
for attending shifts was for each worker to present himself by
6.00.am. and 6.00.pm. at an assembly point at the camp, which
is called the “go line”.

At 6.00.am and 6.00.pm personnel carriers would take the
workers to their various work sites. Truck drivers taking their
trucks from the camp drive themselves at a different arranged
time.

Every afternoon, Managers, geologists and staff work out
for the next two shifts the precise work that will be done in
each location and the type of machinery and numbers of work-
ers that will be needed, and the foreman allocates people of
various skills and training to these locations as required to
carry out the planned activity.

Planning is effected in some detail to ensure efficiency and
maximum production.

When the meetings were called by the A.W.U. for the 17th
October, 1996 and the 23rd October 1996, at 6.00.pm, the
Managers had to plan how they should proceed with the min-
ing activity for those shifts. It presented a considerable
planning problem because they did not know exactly how many
workers of what skills would attend the meetings; for how
long the meeting would last; or if the workers would vote to
strike. They planned as well as they could for limited opera-
tions with the workers they anticipated would present
themselves for work at 6.00.pm.

On both days, the meetings did not last very long and the
workers who had attended the meetings presented themselves
at the ‘go line’ between 7.30.pm. and 8.00.pm. Some workers
who worked at the mill were taken to their place of work, but
the Company stood down the others for the whole of the two
shifts affected. As these workers, which included Mr.A.Davies,
Mr.P.L.Asplin and Mr.J.Maxwell, were not allocated work for
these shifts, the Complainant alleges they ought to have been
allocated work and paid wages for those shifts.
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The above facts were not in dispute, except that it appears
Mr Maxwell might have been paid for one shift.

The Complainant is relying upon Subclauses (9) and (10)
of Clause 5 of the Award in support of its claim. Subclauses
5(9) and (10) read—

(9) The employer may deduct payment for any day an
employee can not be usefully employed arising out
of any cessation of operations, either wholly or par-
tially due to industrial disputes, including any strike,
bans or limitations, or arising out of any cause which
is beyond the control of the employer.

(10) Provided an employee has not been notified on the
preceding rostered work period or day, and the em-
ployee reports for duty, the employee shall be paid
for a full shift except where,

(a) the employee has been dismissed in accord-
ance with the award

(b) circumstances arise which are beyond the con-
trol of the employer.

A considerable amount of the evidence in this matter was
led by the Complainant to show that the workers who were
stood down from work on these two occasions could have
been usefully employed in the mining operations. This evi-
dence was led to satisfy the court that the condition of Clause
5(9) did not apply to permit the Company to deduct wages
from the employee.

The Complainant also submitted pursuant to Clause 5(10)
that the employees had not been notified the day before: they
had presented themselves for work and the exceptions (a) and
(b) did not apply to them.

In reply to the Complainant’s submission, the Defendant
relied on the delays and disruptions to production and the
difficulty in replanning the work for the shift after that shift
had commenced, re-allocating the machines and allocating
personnel according to their training and skill.

The Defendant stressed that these submissions were very
much secondary, or fall back, submissions which might be
relied upon if its primary submissions failed.

Before considering the Defendants’ primary submissions, I
will deal partly with their Complainant’s submission above.

I would have to make the finding on the evidence that the
Company could have usefully employed the stood down work-
ers for the balance of the relevant shifts in the sense that
although it would have meant some delay and disruption to
the production of ore, the result would have been an increase
in production albiet a reduced increase.

I cannot accept that Clauses 5(a) and 5(10) of the Award
assist the Complainant’s case directly. Quite clearly subclause
5(10) applies to an employee who presents himself for work
at the regular starting time of a shift, but cannot be usefully
employed for one of the reasons set out in the subclause. The
sense of the subclause suggests that the employee presenting
himself for work had not contributed to the circumstances
preventing work and was himself ready and willing to work
as directed. The reason I say this is because Subclause 5(10)
is a proviso to subclause 5(9). Both subclauses treat the day
as a whole: Clause 5(a) recites: “the employer may deduct
payment for any day .....” and clause 5(10) requires the em-
ployee attending to be paid “for a full shift.”

It could not be held that an employee coming within clause
5(10) should be paid for a full shift if he had reported only for
part of a shift.

For those reasons I hold that the Complainant’s submissions
based on these subclauses directly must fail.

The Defendant’s primary submission was that clause 5(9)
and 5(10) were not relevant to this situation : the workers had
not presented themselves for work at the time the shift regu-
larly commenced and for that reason they were stood down.

The submission raises a principle of the right of an em-
ployer to stand down an employee who does not present
himself for work at the proper start time of a shift. This prin-
ciple is not covered directly in the Award.

The Defendant claims that the obligation of an employee in
this regard is set out in clause 5(3) of the Award.

(3) It is a condition of employment that the employee
perform such work as an employer requires from
time to time on the days and during the hours usu-
ally worked by the employee and subject to the
following conditions.

The conditions set out in paragraphs (a) to (e) of the
subclause are not relevant in this matter.

The Defendant submits that the expression “from time to
time on the days and during the hours usually worked by the
employee” mean that an employee must present himself for
work at the time a shift usually commences or he breaches a
condition of employment which gives the employer the right
to stand employee down from work for that shift.

In the course of submissions I asked the Complainant’s ad-
vocate if he would like to respond to the Defendant’s
submission but he was obviously surprised by the submission
and not prepared to provide a response to it.

I have no doubt that the Complainant would agree that work-
ers in this matter must work on the days and during the hours
usually worked at the minesite, but implicit in the Complain-
ant’s case is the notion that there are circumstances which
arise occasionally which might require workers to miss the
start time, and where the workers are ready and willing to
work as directed at a time after the regular start time, the work-
ers should be employed if they can be usefully employed.

Subclause 5(10) does not directly support such a proposi-
tion, but indirectly it could be said to give some support to the
Complainant’s case by reason of the principle underlying the
subclause.

The matter of employees turning up late for their shifts was
put to the Defendant’s witness, Mr I M Suckling, who is the
Company’s Group Operations Manager. He said at T132—

“Oh, certainly if an employee turned up late like that (1½
or 2 hours late) almost invariably he’d be sent home.”

and again—
“Obviously, there’s a discipline which applies in terms
of shift working where you need people to turn up at
start of shift and if people come along an hour and a half,
as you’ve suggested, after the start of a shift, they would
ordinarily in my experience be sent home and — unless
there were particular mitigating factors. If there were some
— particularly if it had been organised in advance and
you could plan around that person’s absence then you
may be able to accommodate it if their need was such.”

It is apparent that the Defendant would only excuse an em-
ployee attending late for a shift in the most limited
circumstances and does not agree with the Complainant’s claim
as a general rule.

I think that I should accept the Defendant’s submission as
to clause 5(3).

Under this subclause the condition that an employee must
attend “on the days and during the hours usually worked” is a
condition of employment. Usually the breach of condition of
a contract give rise to the termination of that contract; which,
in this case would be dismissal. Being late for work I think
would normally attract some disciplinary action but not dis-
missal unless it was repetitive.

Some discipline is warranted if the lateness is deliberate
and not permitted or excused; the question then is whether
standing the employee down for the balance of a shift is rea-
sonable. I think that would depend on the nature of the
employer’s business, and the degree of lateness.

In the present matter, given the degree of planning and or-
ganisation that was necessary for each shift. I think that the
Defendant was justified in standing down these workers when
they did not attend at the start of the shift and the Defendant
did not know when and if they might attend.

There was not only one, nor only these three workers, who
did not attend for work : there were about 18-20 workers of a
shift of 35-40 who did not attend work at the start of the shift.
The fact that such a large number of the shift were absent
from work disrupted to a great degree, the Company’s plan-
ning and operations, which would also justify the Company
standing down those who did not present themselves for work
at the start of the shift.
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The Defendant’s other primary submission relates to the
definition of the term: “usefully employed”.

The authorities produced to me by the Defendant support
the Defendant’s submission, but also open a door to the Com-
plainant’s submission.

The Complainant is asserting that the workers in this matter
might properly forego wages for the period they were not at
work, but should have been permitted to work, and be paid,
for the balance of the shifts for which they attended late.

The authorities to which the Defendant referred me appear
to limit the right of an employer to withhold wages from its
employees, only while the employees are not willing and ready
to follow the employer’s directions. These raise the sugges-
tion that the rationale of clause 5(10) might be applied in this
matter : that is that these workers should not have been stood
down if at 8.00.pm. they could have been usefully employed.

In Hospital Salaried Officers Association of W.A. and
R.P.H. Jan 1983 WAIG.p.11. at p.12 the President, referring
to the judgment of Deane J in Amalgamated Collieries of
WA Limited v. True 1938 (54 CLR 417) said—

“Deane J held that an employer is entitled to decline the
services of an employee who refuses to perform signifi-
cant parts of his job, at least for so long as that refusal
persists....”

In Unilever v. Food Preserver’s Union (1992 45 IR) p.12
the Commission said at p.17—

“In the present case, the employer did reject part per-
formance during that shift. In those circumstances we
consider that Unifoods was entitled to treat the employ-
ees as having, by their refusal to comply with a lawful
and reasonable instruction as to the work, disentitled
themselves to payment while that instruction and refusal
continued.”

In Electrical Trades Union of Aust v. Illawarra Country
Council. New South Wales Industrial Commission (1982 3IR)
p.101.

In that matter electrical workers had refused to do any work
on high voltage testing. The Full Bench held that the Respond-
ent was entitled to suspend the employees by reason of that
refusal.

Although the decision in that matter established that an
employee could be suspended and not paid when the employee
was unready and unwilling to carry out work directed by his
employer, that principle was said to apply; “as long as the
failure continues”.

Cahill J, at page 103, adopted a previous dicta when he re-
cited—

“Cases abound in this Commission and elsewhere which
state categorically that in order to be entitled to payment
of the wage which the terms of his employment prescribe,
an employee must be ready and willing and able to per-
form in accordance with the lawful and reasonable
directions of his employer the service for which he con-
tracted, and that any failure on his part to do just that of
itself, and so long as the failure continues, disentitles him
to such payment.”

These statements appear to show a limit on the right to stand
down an employee on the basis of unreadiness and unwilling-
ness to work for only so long as the unwillingness remains. In
the present matter, all the workers were ready and willing to
attend their work by 8.00.pm. at the latest. To this extent, the
authorities are distinguished. The issue in this matter is whether
an employer has the right to continue the standing down of its
workers for the whole shift when they attend, ready and will-
ing to work after the shift has commenced.

The Defendant also referred to—
re Carpenters and Joiners Award (1971) 17 FLR 330

In that matter the Industrial Court made an interpretation of
clauses B10 and C10 of the Carpenters and Joiners Award.
These clauses were similar to clause 5(9) of the Award in the
present matter. One of the principles which the Full Bench
established as set out in the headnote to the report was;

“(c) Where less than a full day’s work is available for an
employee he is as to that day an employee who can-
not be usefully employed.”

This decision relates to an employee who presented himself
for work at the regular starting time and who was stood down
because he could not be usefully employed for the whole of
the shift. The decision qualifies the term “usefully employed”
for the equivalent to clause 5(10) of the Award, which I have
held has no application to the present matter. Nevertheless I
think that the rationale should apply to this matter and find
that because the workers herein certainly missed the first 1½
or 2 hours of their shift they could not be usefully employed
for the whole shift and the Defendant was justified in stand-
ing them down for that reason.

I say this because if the employee could be stood down when
through no fault of his own he could not work a full shift, the
rationale of the decision should apply to an employee who
through his own fault cannot work the whole shift.

At this point I think it is appropriate to say that the workers
stood down in this matter were stood down at the beginning
of the shift not at the time they presented themselves at the
‘go line’. They were not present at the go line at 6.00.pm. so
they could not have been informed then that they were stood
down. The Company’s intention was already formed that the
workers be stood down if they did not attend at the regular
start time, so that is the time at which they were stood down.
The Company is entitled to revoke that decision with respect
to any particular worker at any time, and it appears that the
Company did so with respect to some Mill workers in this
matter.

In this matter then, workers who were stood down could
not have been usefully employed for the whole of the shift as
they were not present for the first two hours ; that would jus-
tify the Company not revoking for them the stand down order
pursuant to the rationale in that authority.

The Defendant also referred to—
Australian National Airlines Commission v. Robinson
(1997) VR 87.

In that matter the employee, an airline pilot, accepted a work
roster for a ‘flight block’ of eight days subject to a condition
that if his union, the Australian Federation of Airline Pilots,
called a stoppage of up to 24 hours in the period of that block
he would stop work. The Appellant, (Defendant) suspended
all flying operation, effectively standing the employee down.

The Full court held that the Plaintiff employee had failed to
show, as he was obliged to do, that when he reported for duty,
he was ready and willing to perform his contract and accord-
ingly his claim failed.

Young C J said at p.93—
“In these circumstances the plaintiff failed to show in our
opinion that he was ready and willing to perform his con-
tract on Saturday, 23 November, 1973. It is not decisive
that no strike had by then been called. The plaintiff was,
in effect, indicating that he was only ready and willing to
perform his contract if a new term were added enabling
him to stop work for up to 24 hours if instructed by the
Executive of the Federation to do so.”

The authorities all require that an employee be ready and
willing to work as directed by his employer, when he reports
for work.

In the present matter the workers who attended the meeting
at 6.00.pm. were not ready and willing to work, the Company
did not know how long the meeting would last and there was
the possibility that the meeting would vote that the workers
go on strike immediately. The witness, Mr.Asplin, gave evi-
dence that if the meeting voted to stop work he would abide
by the vote. The Defendant would be justified in standing down
its employees under the rationale of that Authority.

I find that the Defendant was justified in standing down
from work and refusing to pay wages to the three workers
herein for the relative shifts on the 17th and 23rd October
1996 and the six complaints relative to these Defendants are
dismissed.

(Sgd.) R. J.GETHING,
Industrial Magistrate.
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IN THE INDUSTRIAL COURT
HELD AT PERTH

WESTERN AUSTRALIA

Complaint No. S208 of 1997

Heard: 27 May 1998

Decision Delivered: 14 August 1998.

BEFORE: MR G.N. CALDER S.M.

Between—

THE AUTOMOTIVE, FOOD, METALS, ENGINEERING,
PRINTING AND KINDRED INDUSTRIES UNION OF

WORKERS—WESTERN AUSTRALIAN BRANCH

Complainant

and

NATIONWIDE NEWS PTY LTD T/AS THE SUNDAY
TIMES

Defendant.

Reasons For Decision.
APPEARANCES—

Mr M. Keogh for the Complainant.
Mr P. R. Momber instructed by Jackson McDonald, So-
licitors, appeared for the Defendant.

THE COMPLAINT
The complainant alleges that on the 16th November 1996 at

Perth the defendant, being a party bound by Award No. R23
of 1979 (“the award”) committed a breach of the award “in
that the company failed to allow an official of the Union to
interview individual members during working hours in ac-
cordance with Clause 24 -Union Officials Visiting Factory of
the Printing (Newspaper) Award 1979”.

The defendant pleaded not guilty and the matter was heard
before me on 27th May 1998.

THE EVIDENCE
The Undisputed Evidence
At the commencement of the hearing before me Mr Momber,

counsel for the defendant, made a number of admissions on
behalf of his client. He admitted that the Printing (Newspa-
per) Award 1979, which was tendered into evidence by Mr
Keogh, was, at the material time, an award to which his client
was a respondent. He admitted that the complainant was also
a party to the award and that the complainant was, at the ma-
terial time, a registered Union. The certificate of incorporation
of the defendant was also tendered into evidence without ob-
jection.

In addition, it was common ground that for at least a week
prior to 16 November 1996 the ACTU with the support of the
complainant Union had been conducting an Australia wide
industrial campaign related, I gather, to wages and conditions
for Union members, and that the defendant was a national
organisation which had been subjected to industrial action by
the Unions in other states arising out of that industrial dis-
pute.

The complainant called only one witness, namely, Mr
Bucknall, and the respondent also called only one witness
namely Mr Winfield. As the evidence of the two witnesses
emerged it became clear that there were a number of matters
in respect of which there was no dispute. Those matters, in
addition to the matters which were conceded by Mr Momber
and which I have just made reference, were as follows.

At the time of the alleged breach of the award and for some
time prior to that date Mr Bucknall had been secretary of the
Printing and Kindred Industries Union which upon amalga-
mation with the Metal Workers Union had become the
Automotive, Food, Metals, Engineering, Printing and Kin-
dred Industries Union (“the Union”). Mr Bucknall was
secretary of the printing division of the Union and assistant
secretary of the Union itself. At all material times, and for
some considerable time prior to 16th November 1996, Mr
Winfield had been the production manager in Western Aus-
tralia for the defendant at its premises in Perth and he was
responsible for the daily production and output in respect of
two newspapers, namely, The Weekend Australian and The
Sunday Times. Mr Bucknall and Mr Winfield were well known

to each other and, in broad terms, each was aware of the du-
ties and role of the other in connection with that other person’s
prospective employment. There were many members of the
complainant union working on the production line on the
premises in Perth at which both newspapers were published.
One of those Union members was Mr Thorley who occupied
a position within the Union and in respect of those members
who worked on the premises known as the “Father of the
Chapel”.

For some time prior to November 1996 Mr Bucknall, in his
capacity as an official of the Union, had frequently attended
upon the premises where the two newspapers were printed
(“the premises”) and spoken to members of his Union. Mr
Winfield was aware that on many occasions prior to the 16th
November Mr Bucknall had done that. It was common ground,
implied, if not expressed, in the evidence that, in broad terms,
Mr Bucknall had a good understanding of the manner in which
the respondent organised its workers and its workplace in or-
der to produce the newspapers.

It was common ground that on the 9th November 1996 Mr
Bucknall had entered the premises of the Sunday Times in
James Street, Perth (“the premises”) and addressed the Union
members on site for a period of approximately 20 minutes
during which time production had stopped. That address to
the members of the Union had taken place during normal
working hours. The 9th of November and the 16th November
1996 were Saturdays. On Saturdays the defendant had a pro-
duction shift commencing at the premises at about 5.30. There
was a meal break between 10.30 and 11.00 o’clock and after
that meal break production continued until printing of the
Sunday Times had been completed. Completion time varied
but was generally around 4.00 am where no delays were ex-
perienced.

On 15 November 1996 Mr Bucknall had sought entry onto
the premises for the purpose of addressing members of his
Union who were then working on site. His intention was to
endeavour to have the Union members agree to stop work on
that night. He was refused entry. The events of that evening
are not the subject of the complaint now before me but were
referred to in evidence and did relate to the defence of the
complaint.

On 16 November 1996 Mr Bucknall, acting in his capacity
as a Union official, again went to the premises of the Sunday
Times and at about 8.30 or 8.45 met with and spoke with Mr
Winfield on the street outside the premises. In pail, the dis-
cussion related to Mr Thorley, who was at that time, and to
the knowledge of both Mr Bucknall and Mr Winfield, the fa-
ther of the chapel.

Those undisputed matters to which I have just made refer-
ence form, I find, in part, the background against which and
the circumstances in which the alleged breach of the award is
said to have occurred.

The Conflicting Evidence
There are a number of areas where there is a conflict be-

tween the evidence of Mr Bucknall and Mr Winfield. The most
critical evidential dispute is as to the nature of a request made
to Mr Winfield by Mr Bucknall concerning the father of the
chapel, Mr Thorley. In that respect Mr Bucknall said that when
he met with Mr Winfield outside the premises on the 16th
November at about 8.45 pm he asked to be permitted to “meet”
with the father of the chapel Mr Thorley and that he also asked
to speak to the deputy father of the chapel who was also the
clerk of the chapel at the Sunday Times (transcript P 8) Dur-
ing cross-examination he was asked: “What were the exact
words?”. He answered: “My request was that I enter the
premises to meet with Mr Thorley, the father of the chapel.”
(transcript page 30).

Mr Winfield, however, said that on the 16th November when
he spoke to Mr Bucknall at about 8.45 pm Mr Bucknall had
asked Mr Winfield if he (Mr Bucknall):... could come on site
and address the members.” He also said that Mr Bucknall: “...
never asked to see Mr Thorley. His words were “where was
Murray Thorley”.” (transcript page 43).

Mr Winfield said in evidence that his response, on 16 No-
vember 1996, to the requests made by Mr Bucknall had been
to tell Mr Bucknall that it was a production night and that he
would not let him on to the site to address the members. He
said that if Mr Bucknall had asked him to allow Mr Bucknall



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 436380 W.A.I.G.

to interview Mr Thorley that he would have gone through a
procedure which had been decided upon following legal ad-
vice obtained prior to the 16th November, namely, that he
would have arranged for the interview to take place in a des-
ignated room on the premises if he was able to do that without
interrupting production.

I find that on the evenings of both the 15 and the 16th No-
vember 1996 the general manager of the defendant had
attended on the site at the beginning of the production shift
and had addressed the workers on site, including workers who
were members of the Union. I find that on both occasions he
had made it clear to those employees that the company ob-
jected strongly to and was strongly opposed to any industrial
action, particularly in the form of work stoppages or delays,
taking place.  am also satisfied that it was made clear to the
workers who were addressed by the general manager that the
company would not tolerate production being placed in jeop-
ardy by industrial action and that he did in fact convey to the
Union members, and meant to convey to the Union members,
that such conduct may affect their positions within the com-
pany. I find that, at least partly as a consequence of what had
been said by the general manager, it had been decided by the
Union members that no industrial action would take place on
the 16th November. I am satisfied that Mr Winfield was aware
that that decision had been taken. I find that Mr Bucknall had
informed Mr Winfield of that decision of his members and
that he had informed Mr Winfield at about 6.00 pm on the
16th November when he had spoken personally with Mr
Winfield outside the premises. I find that on 16 November
1996 Mr Bucknall had gone to the premises of the Sunday
Times and at about 5.00 pm had been involved in a meeting
with members of the Union which took place in a carpark
adjacent to the work place. It had been resolved by the mem-
bers at that meeting that no industrial action would be taken
by Union members during the production of the Sunday Times
that evening and night. I find that at about 6.00 pm on that
same evening Mr Bucknall had met Mr Winfield outside the
premises of the Sunday Times and told him that the members
of the Union had decided at a meeting which had just been
held that no industrial action would be taken that night.

Mr Winfield gave evidence to the effect that he was extremely
determined to ensure that there was no interruption to the pro-
duction of the Sunday Times during the shift which began at
about 5.30 on Saturday the 16th. I find that he is a very con-
scientious manager and that it was his belief, following the
stoppages which had occurred on the 9th November 1996
during and following the visit of Mr Bucknall to the premises,
despite having been told by Mr Bucknall and by Mr Thorley
that no industrial action would be taken on the 16th Novem-
ber, that if Mr Bucknall was allowed to enter the premises and
speak to the Union members there was a strong possibility
that some industrial action which would be disruptive to the
production of the Sunday Times newspaper would follow. I
am satisfied that the presence of the general manager on the
premises and the fact that the general manager had specifi-
cally addressed the Union members and informed them of the
company’s attitude towards the past industrial action which
had been taken and any possible future action served to rein-
force Mr Winfield’s determination to not give Mr Bucknall
the opportunity to cause or contribute to any occurrence of
disruptive industrial action by the Union members during the
production shift.

During cross-examination (transcript page 48) Mr Winfield
said that on both the 15th and 16th November he had not seen
any “need” for Mr Bucknall to come on site. He conceded
that it would be fair to say that his disposition was that he
would not have Mr Bucknall on site and that on 16th Novem-
ber he did not want him to come onto the site.

During cross-examination Mr Winfield conceded that he had
been instructed on 16 November by the general manager to
not allow Mr Bucknall to come onto the premises. (transcript
page 57).

Despite the improperly leading nature of the questions con-
cerning the issue during re-examination, I am satisfied that
prior to the 15th November, and after the 9th November when
the stoppages occurred, officers of the defendant, including
Mr Bucknall, did obtain legal advice concerning the interpre-
tation and the application of clause 24 of the award. I am

satisfied that Mr Winfield understood, as a consequence of
having received that legal advice, that before any obligation
was imposed upon the defendant under the provisions of clause
24 there had to be a request “to interview people” and, if such
a request was made, the Union official was to be taken to an
interview room within the premises and the person whom he
sought to interview would be brought to the room but that the
need to “get the product out” would be considered in decid-
ing whether or not to permit the interview o take place. In the
context in which he gave his answer I took Mr Winfield, by
the phrase “get the product out” (transcript page 60), to have
had in mind the proviso contained within clause 24, namely,
that Union officials: “shall not interview members in such a
manner as to delay publication.”

Conclusions on the Disputed Evidence
I am satisfied on the balance of probabilities that Mr Bucknall

did ask to “meet” with Mr Thorley the father of the chapel
when he spoke to Mr Winfield at about 8.45 pm on 16 No-
vember 1996. I find that Mr Winfield told Mr Bucknall that
he didn’t know where Mr Thorley was and that there was some
discussion about where Mr Thorley was or may be. I also
accept Mr Bucknall’s evidence that he then asked to “speak
to” the deputy father of the chapel (who was, I find, also the
clerk of the chapel) and that Mr Winfield, in response to that
request, told Mr Bucknall that he would not be permitted to
come onto the premises that night. I am satisfied that Mr
Bucknall, at the time he made the requests to Mr Winfield,
wanted to speak to the two nominated Union members about
industrial matters which were the concern at the time of the
complainant Union. I am satisfied on the balance of prob-
abilities that Mr Bucknall, at the time when he asked to speak
to the Clerk of the Chapel, had a bona fide desire and inten-
tion (if permitted to do so) to speak to the Clerk about matters
which were properly of relevance to his role as an official of
the union. He was not given an opportunity to explain to Mr
Winfield what his purpose in interviewing the Clerk was nor
in what manner he wanted to interview the Clerk. Mr Winfield
did not ask for any information in respect of those matters
either from Mr Bucknall or anyone else on the evening before
he refused to permit Mr Bucknall to enter the premises in
order to interview the Clerk of the Chapel.

I am satisfied on the balance of probabilities that Mr Winfield
did not, after permission to enter and interview the Clerk was
sought by Mr Bucknall and before he refused such permis-
sion, objectively assess whether or not it would have been
possible at that time for the Clerk to have been interviewed
“in a manner” which did not “delay publication”.

I also find that Mr Bucknall did not wish to interview the
Clerk in a manner which Mr Bucknall intended would or would
be likely to delay publication of the Sunday Times.

I am satisfied that Mr Winfield understood the request to
“speak” to the deputy father as constituting a request to be
permitted to “Interview” that person pursuant to clause 24; I
find that the request was a request made pursuant to clause
24.

It follows from the conclusions which I have just expressed
that I reject the evidence of Mr Winfield as to the nature of the
request made to him by Mr Bucknall.

THE AWARD—CLAUSE 24
Clause 24 of the award says—

“24.—Union Officials Visiting Factory
An employer shall permit two officials of the Union to
interview the Father or Clerk of the Chapel or individual
members, or to collect subscriptions during working
hours, but they shall not interview members in such a
manner as to delay publication.”

I find that at all material times Mr Bucknall was a “Union
official” for purposes of clause 24 of the award.

The word “Interview” is defined in the New Shorter Oxford
English Dictionary (p. 140 1) to mean—

“A meeting of people face to face, esp. for the purpose of
consultation.”

“Interview” is defined in the Macquarie Dictionary as fol-
lows—

“A meeting of persons face to face, esp. for formal con-
ference in business, etc., or for radio and television
entertainment, etc.”
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In my opinion clause 24, if possible, should be interpreted
and applied in a way which will enable it to be used as a
practical means of enabling Union officials to contact mem-
bers during working hours without delaying publication. It
should not be interpreted or applied in such a way as would
allow an employer to refuse to permit Union members to be
interviewed on the basis that there is nothing more than a mere
speculative possibility that production will be delayed because
of the manner in which an interview may be conducted. I con-
sider it to be the intention of clause 24 that both Union officials
and employers be reasonable and that, if necessary, both par-
ties should compromise to a reasonable degree in order to
achieve the objectives of the clause. The clause is designed, in
my opinion, to create and extend rights to, and to protect the
respective interests of both parties to the award.

I am of the view that it is the intention of clause 24 that the
employer must permit officials of the Union who wish to in-
terview the father or clerk of the chapel or individual members
to come onto the work site. Although that is not expressly
stated in the clause I consider it to be implied. The clause is
headed “Union Officials Visiting Factory”. It is my opinion
that that heading is to be taken into account in interpreting the
clause. The words ”Visiting Factory” imply entry on site. That
implication is supported by the use of the words “during work-
ing hours” in clause 24. If clause 24 did not mean and was not
intended to mean that the official could come on site then it
would seem that the words “Visiting Factory” would become
unnecessary and, in that context, would be meaningless. With-
out a clause such as clause 24 Union officials would have no
right to enter the workplace unless given express or implied
permission by the owner or occupier or their authorised agent
and at the discretion solely of the owner or occupier. It is most
unlikely that it could be said that any common law licence to
enter premises for a lawful purpose which may otherwise ex-
tend to members of the public would extend to a Union official
wanting to enter a “factory” to carry out Union business by
interviewing members rather than to visit the owner or occu-
pier of the premises -the latter purpose being the basis of the
implied licence to enter at common law. There would be no
need for a clause such as clause 24, expressed in the manner
in which clause 24 is expressed, if it was the intention of that
clause that a Union official could “visit” the factory in the
sense of merely arriving outside, remaining outside, and wait-
ing for the father or the clerk of the chapel or individual
members to come outside and speak with the official.

In my opinion clause 24 has the effect of and achieves its
objective of requiring the employer to permit Union officials
who wish to interview members bona fide in connection with
matters which relate to the affairs of the Union and its mem-
bers to, firstly, enter the premises during working hours when
members are present and, secondly, make available for inter-
view, in a manner which does not breach the proviso contained
within clause 24, individual members or the father or the clerk
of the chapel.

I consider that the word “individual” in clause 24 does not
have the effect either that the officials may only interview a
single person during any one permitted entry onto the premises
or that during any one visit the officials may not interview
more than a single person at the same time. The mandatory
direction to the Union officials which is contained within clause
24, namely, that “they shall not interview members in such a
manner as to delay publication” is a qualification and a limi-
tation upon the manner in which the interview may be
conducted. It may be the case, but not necessarily, that in some
circumstances to interview more than one person during any
one visit or to interview more than one person at the same
time would delay production. In such a case an interview or
interviews of that nature must not take place and need not be
permitted by the employer.

I consider that it is not open to Union officials to enter
premises for the purpose of exercising their rights under clause
24 without first having informed (or, at least, having made
reasonable and bona fide attempts to do so) an appropriate
representative of the employer of their desire to interview
members and, secondly, without first having made known to
the employer’s representative the name of the person or per-
sons whom they wish to interview or, if it is not practicable to
specify names then to at least provide the employer’s repre-
sentative with sufficient information to enable that

representative to ascertain which employee or employees the
officials wish to interview. I am of the opinion that an em-
ployer is entitled to refuse entry to the premises to Union
officials where, having been provided with such information
by those officials it is self-evident that there will be delays to
production which delays could not be avoided by reasonable
measures being taken by the employer, if the interview or in-
terviews were to proceed.

I am also of the opinion that an employer is entitled to re-
quire from Union officials who seek entry to the premises for
the purpose of exercising the right to interview under clause
24 some particulars of the manner in which it is intended by
the officials that the member or members would be interviewed.
Again, in my opinion, if it is self-evident from particulars pro-
vided by the Union officials of the manner in which it is
intended to conduct the interview or interviews that there will
be a delay to publication which cannot be reasonably avoided,
then the employer is entitled to refuse entry into the premises
or to make the employee or employees available for inter-
view.

There will of course be circumstances which fall between
the two extremes of those which self-evidently establish that
there will be a delay to publication and those which
self-evidently establish that there will be no delay to publica-
tion. In the latter case, the Union is absolutely entitled through
its officials, to enter the premises and interview its members
in accordance with clause 24 in respect of matters which are
properly the concern of the Union and its members.

It is my opinion, in summary, that Union officials cannot
simply demand entry and demand access to members of the
Union without any prior consultation with an employer who
requires it in order for the employer to ascertain whether or
not the Union officials are lawfully entitled to enter and inter-
view pursuant to clause 24. To make a clause such as clause
24 workable in practice it is necessary that there be communi-
cation between employer and Union officials. Each party has
a right to expect that there will be reasonable conduct on the
part of the other and that, where it is necessary to give effect
to the intention of clause 24 there will be co-operation and, if
need be some reasonable compromise by both the employer
and the Union officials. I do not accept the proposition put on
behalf of the Union by Mr Keogh which was to the effect that,
a request having been made to enter for the purposes of inter-
viewing members, the employer is absolutely bound to permit
that to be done and has no lawful right to decline to do so in
any circumstances, and that if the members are subsequently
interviewed in such a manner as in fact delays production then
the remedy which the employer would have, and the only rem-
edy, would be some future action arising out of the breach by
the Union officials of the proviso in clause 24. In my opinion
such an interpretation and application of the provisions of
clause 24 would be extremely unfair and would, in practical
terms, enable the Union official, whether the official intended
to do so or not, to effectively avoid the obvious intention of
the proviso in section 24, namely, that the employer should
not suffer or be compromised financially or otherwise from a
delay in publication arising out of the manner in which an
interview was conducted.

I consider that there is an obligation on an employer who
has been informed of the desire of Union officials to enter the
workplace and interview members pursuant to clause 24 to
make a bona fide inquiry (if the information has not already
been provided or is not already otherwise known) as to which
member or members of the Union is or are sought to be inter-
viewed, as to the manner in which it is sought to interview the
member or members, as to the roles which such members play
in publication, as to the potential or likelihood that interviews
conducted in the manner proposed would delay publication
and, importantly, whether or not reasonable arrangements
could be made to continue publication without delay whilst
the member or members are interviewed. Such inquiries should
be made by the employer before a decision is made to either
refuse entry, or, if entry is not refused, to refuse to make nomi-
nated members available for interview. Mr Winfield appeared
to be suggesting during his evidence (transcript page 41) that
it was his view of the effect & meaning of clause 24 that
whether or not interviews of members should take place fol-
lowing a request by Union officials would depend upon the
duties of the members in question and the time when it was
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sought to interview them and whether or not the member or
members could be interviewed without interrupting produc-
tion.

CONCLUSIONS
In the present case I find that when Mr. Winfield spoke with

Mr Bucknall at about 8.45 pm on the 16th November 1996 he
refused to permit Mr Bucknall or any other Union official to
enter the premises and to interview the clerk of the chapel as
had been requested. Prior to that time Mr Winfield had been
informed by Mr Thorley and by Mr Bucknall that it was not
the intention of the Union officials to try and persuade the
members to take any industrial action during the then current
production run of the Sunday Times. He had also been told by
Mr Thorley and Mr Bucknall that it was the decision and the
continuing intention of the members who were then at work
on the premises to not take industrial action during the then
current shift. Mr Winfield was not told, but he did not ask, of
the manner in which it was proposed that the clerk of the chapel
would be interviewed. I am satisfied that he did not give any
bona fide consideration to the question of whether or not the
clerk of the chapel could be interviewed by Mr Bucknall in a
manner which would not delay production before he refused
permission to enter and interview. I am satisfied that Mr
Winfield’s refusal was based solely upon his belief either that,
in some way, the inevitable and unavoidable consequence of
allowing Mr Bucknall and another official to enter the premises
and interview the clerk of the chapel would be a delay in pro-
duction or, alternatively, or that, in any event, such an outcome
was a possibility and that, therefore, he would prevent any
such belief materialising into a reality by refusing entry. He
based his belief upon his knowledge of Mr Bucknall’s role
within the Union, his knowledge of the Australia -wide cam-
paign which was being conducted by the Union against the
defendant, upon the fact that on 9 November 1996 when Mr
Bucknall had entered the premises Union members had
stopped work for about 20 minutes whilst Mr Bucknall was
there and that on three occasions after he had left, totalling an
hour to an hour and a half, the Union members on that same
night, had stopped work thus delaying production. I also find
that Mr Winfield’s refusal to permit entry was very signifi-
cantly influenced by the presence on the premises earlier in
the evening of the general manager of the defendant and of
the manner in which the general manager had spoken to the
employers and of the contents of the general manager’s speech
to the employees, and, further, by discussions which had taken
place between Mr Winfield and the general manager.

I find that it was the intention of the defendant at all mate-
rial times that in no circumstances was Mr Bucknall to be
permitted to enter the premises or to interview, during work-
ing hours, any Union member who was then at work and
engaged in the publication of the Sunday Times.

As I have previously found, Mr Winfield, prior to his meet-
ing with Mr Bucknall at 8.45 pm, had been told by both Mr
Bucknall and Mr Thorley that the members of the Union had
decided that there would be no industrial action taken against
the defendant during the night. I infer from the evidence, in-
cluding the absence of any evidence that there had been any
industrial action taken prior to 8.45 pm on the 16th Novem-
ber, that the assurances given to Mr Winfield by both Mr
Bucknall and Mr Thorley had been honoured and that there
had been no industrial action. There is nothing in the evi-
dence before me which is capable of supporting a conclusion
that between the commencement of work at about 5.30 pm
and the time of his meeting with Mr Bucknall at about 8.45
pm Mr Winfield had seen or heard or been told anything which
would have caused him to believe that the decision of the Union
and its members not to cause industrial action during the cur-
rent production run would not be honoured during the whole
of the run. He did not inquire of Mr Bucknall when he met
him at 8.45 pm whether or not there had been any change of
attitude or intention by the Union or its members. He did not
ask Mr Bucknall why and in what manner he wanted to inter-
view the clerk. There was no evidence to the effect that on the
9th November the production stoppages which had occurred
had taken place after he or his employer had been assured by
any Union official or member that there would be no indus-
trial action nor was there evidence to the effect that such
stoppages took place after there had been a meeting of the
Union members following which he had been advised that

the members had resolved not to take industrial action. In other
words, the decision not to permit entry on 16 November could
not said to have been based upon any belief held by Mr
Winfield that Mr Bucknall had, in the past. assured him that
there would be no industrial action and then shortly afterwards
brought about or encouraged industrial action.

I am satisfied that at all material times Mr Winfield was
authorised and required by the defendant, his employer, to
refuse to permit Mr Bucknall or any other Union official with
him to enter the premises of the Sunday Times in order to
interview any member of the Union, or, indeed, for any pur-
pose at all.

FINDING ON THE COMPLAINT
I am satisfied on the balance of probabilities that the de-

fendant knowingly and intentionally failed to comply with
the provisions of clause 24 of the award as alleged in the com-
plaint and thereby committed a breach of the award.

(Sgd.) G.N. CALDER,
Stipendiary Magistrate.
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The complainant, Mr Cotton, at the relevant time in this
matter, was an employee of the defendant company and worked
for him. We take as an example of the claim, the week ending
the 17th of February, 1993. The award rate of his pay for his
position at the time amounted to $417.20 per week of 38 hours,
but by agreement with his employer, the defendant, the actual
wages he ordinarily received was $476.45.

During that week he worked overtime and he was paid not
at 1½ times the hourly rate, but at the hourly rate for 1½ times
the time which he worked, in accordance with the precise
wording of clause 14 of the award.

The complainant’s claim is based on his submission that his
employer, the defendant, was obliged under the award to pay
overtime at time and a half times the hours, at the rate of what
he was ordinarily paid, and not what the award amount was.
His submission is based on the interpretation that because the
wages fixed under clause 14 of the award are only referred to
as minimum rates of pay, any amounts an employer agrees to
pay to an employee becomes the award rate for that employee.

So he is saying that the amount fixed under the award is
only a minimum and it should be interpreted as if the award
states that the rate of pay shall be the minimum set out in the
award or any other payment above that amount which is agreed
by the parties. The award does not say that, but that is what is
implied by the complainant. That amount has not been paid to
the complainant for the overtime he has worked in that par-
ticular week and all the other weeks the subject of this
application.
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The defendant has submitted that that is an incorrect inter-
pretation, and has submitted that the court can enforce only
the rate which is prescribed by the award. The defendant has
produced authorities to support that submission.

The first authority is a matter of Blechynden and the Fed-
eral Liquor and Allied Industries Employees’ Union of
Australia, Western Australian Branch, Union of Workers,
68WAIG at 2957. To really summarise the whole substance
of that decision, the decision referred to a previous authority
in the case of Malloch, 1922, West Australian reports, 57,
which states—and I am reading from the last paragraph on
page 2958 of that authority—

“It was determined that the court had no Jurisdiction to
deal with proceedings for enforcement of an award which
amounted to a dispute between employer and employee,
not for the rate of wages, but the amount of wages.
‘The Full Court held that the Court of Arbitration has
jurisdiction to enforce awards, but no jurisdiction to en-
force contracts between individuals’.”

And in this matter what the complainant is attempting to
enforce is not the rate of wage, but the amount of wages. Be-
cause the rate of wages is set at what it is in the award, and he
is now trying to enforce the amount of wages.

The other authority is the matter of Balfour and
Travelstrength Limited, and in that authority, which is in West-
ern Australian Industrial Gazette, 1980, page 1015, and in
that matter it was held—

I see the provisions of subsection (2)(b) of section 29
complementing the provisions of section 83 to the extent
that an employee may take action by the use of section
83 where a benefit is the subject of an award of this Com-
mission and section 29 when it is not. Put another way in
broad terms an employee is able to seek redress under
the Act regardless of the existence or otherwise of an
award of this Commission. In such a context relief is avail-
able under section 29 when an award regulates the work
if the relief sought relates to a matter outside the award
but which is nonetheless part of the contract of service.”

This authority refers to section 29 of the Industrial Rela-
tions Act, where relief is outside of the award. That authority
would also include wages and for that reason, the matter be-
fore me would be outside of the award, being wages under a
private contract.

The third authority presented by the defendant was as to
interpretation, which just said that the usual rule of interpre-
tation of deeds applies and the words must have their ordinary
meaning.

Clause 16 of the award covers the actual payment of wages
to an employee, and it stated in mandatory terms, which I
think this is the nub of the argument here—

Clause 16 In these terms each employee shall be paid
the appropriate rate shown in clause 32" - -

- - which is now clause 31. Those words are mandatory, and
they say that the employer “shall pay the rate in clause 31”.
Any breach of the award must be couched in the terms of the
failure to comply with that clause; that is, that the employer
failed to pay the appropriate rate shown in what is now clause
31.

The mandatory requirement or obligation of the employer,
the defendant in this case, is that he shall pay the rate shown
in clause 31. The claimant’s interpretation that the amount of
Mr Cotton’s ordinary wages is not what is in the award, but
some other amount that he is usually paid does not come within
the obligation of the employer under the clause.

This clause amounts to a statutory requirement, and any
breach of that clause must be a breach of a statutory require-
ment strictly interpreted. That’s the nature of breaches. And
when it says, “The employee shall be paid the appropriate
rate shown in clause 32”, (now clause 31) then the court must
hold that the amount that can be enforced against the em-
ployer is the amount referred to in clause 31. It follows, then,
that the court has no power to enforce an amount above that in
clause 31, and I would so hold.

I would observe, in passing - - I don’t have a very great
expertise in this jurisdiction, and I had a quick look at Marcel
Brown’s book, West Australian Industrial Relations Law, - -
I’m looking at paragraph 815 of the second edition. Our

edition is probably miles behind the time. This was just in the
magistrates’ office, which I refer to from time to time. That
paragraph refers to the excess of the national wage case and
all that, and fixing minimum rates, and not having awards
over that rate, and it was placed in the awards then. I notice it
is in this award at clause 2, that the union will not pursue,
prior to 14th November, 1991, any extra claims - award or
over-award - except where it is consistent with the principles
of the state wage principles in 1991.

That clause 2(a) of this award, has now been deleted, be-
cause it is after the 14th November, 1991, so it doesn’t apply
in this matter at all. But it still highlights the distinction be-
tween extra claims, award or over-award. I read this paragraph
by Marcel Brown - - and I’m reading the final sentence where
the commission actually registers an agreement which was
outside the scope of the award, and it went on appeal, and the
Full Bench quashed the decision of the commission at the
first instance, to register an agreement which was contrary to
the wage fixing principles:

“Even though the commission would not sanction such
agreements, it is a moot point whether an individual em-
ployee could enforce such an over-award payment as a
contractual benefit under section 29(b) (11), —— “

And I only refer to that because it does clearly highlight the
statement made by the defendant’s advocate in her submis-
sion, that this additional payment which the defendant was
paying to the complainant, was recognised in that discussion
of that matter as an over-award payment, as a contractual ben-
efit between the employee and the employer, and the
appropriate enforcement of that might be under section
29(b)(ii). It wasn’t stated specifically, but it occurred to me as
being some support for the defendant’s contention, because it
does recognise that where there is wages fixed by the award,
there is such a thing as over-award payments which can form
a contract between the employer and employee, and that might
well be enforceable under section 29(b)(ii) of the Industrial
Relations Act.

So that’s only some support, and it might only be tangential
support at that. But I really have little doubt that the submis-
sion of the complainant is not the law, and that the only wages
that this court can enforce are the wages fixed as minimum
wages under the award. It follows, then, that if the defendant
is being paid that amount for the hours he worked overtime,
then the complainant has no claim.

(Sgd.) R. GETHING,
[L.S.] Industrial Magistrate.

HEARD. 13 August and 18 December1997
DELIVERED, January 1998
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Introduction.
This matter concerns alleged breaches of an industrial award

by the defendant employer in respect of a particular individual.
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HISTORY OF THE PROCEEDINGS.
The complaint was dated 13 June 1997. It came before the

Court on 25 June 1997 and was adjourned to a hearing on 13
August 1997. The hearing commenced on that day and was
completed on 18 December 1997. The Court reserved its de-
cision. I have reached that decision and my reasons are set out
following.

THE ALLEGED BREACHES
THE AWARD
The award is Award No. R 14 of 1978 - the Building Trades

(Construction) Award
THE INDIVIDUAL
The alleged employee was a Robert Morley Scale

THE ALLEGED BREACHES
The alleged breaches of the award were failures to pay
- travel allowance - clause 12A(2) - 1 count
- the correct rate for working
on a rostered day off - clause13(1)(e) - 4 counts

- crib time - clause 14(3) - 1 count
- overtime for working
without a lunch break - clause 15(3) - 4 counts

- crib time for weekend work - clause 16(5) - 4 counts
- meal allowance - clause 20 - 3 counts
- proportionate annual leave
on termination - clause 22(4) - 1 count

- the correct rate of annual
leavMing time - clause 34(7) - 1 count

TOTAL 20

EVIDENCE ON BEHALF OF THE COMPLAINANT
JENNIFER LEIGH HARRISON is an industrial officer

employed by the complainant Union. She has been an indus-
trial officer since 1991. She deals on a daily basis with award
application and interpretation. She is very familiar with the
awards that apply to the building industry.

The subject award provides for rostered days off which are
determined a year in advance. Tendered as exhibit one was a
card which detailed the official rostered days off for 1996.

ROBERT MORLEY SCALE is a concrete patcher. He
worked for the defendant from April to July 1996.

He saw an advertisement in a newspaper and phoned Armey
Holtmeulen. He was directed to go to Sacred Heart College,
Sorrento where he was interviewed by a site foreman and hired.
At the end of his employment he was given a separation cer-
tificate -which was tendered as exhibit 2.

Scale was employed as “a concrete patcher, grano hand,
doing concreting maintenance, concrete cancer repairs, epoxy
floors as in top coating or painting, breakouts and removal of
tiles.” It was mainly maintenance. It was done at several
schools.

He was paid $12.32 per hour and “travelling”. He also re-
ceived “annual leave”.

He queried the rate of pay and Holtmeulen’s wife gave him
a note as to what he should be paid - which was tendered as
exhibit 3.

Scale filled out a time sheet. This was given to the leading
hand/foreman or to Holtmeulen. It was then processed and
the monies paid into his bank account. He would receive a
payslip stating the monies paid, hours worked etc. He was
paid weekly. Tendered as exhibit 6 was a photocopy record of
the payslips.

Scale’s working hours varied. On some days there was a
five hour shift in the morning and then lunch. Over 8 hours
was overtime. Some days there was no break whatsoever.
Concrete pours often affected the hours to be worked- Scale
wrote down in a daily time sheet diary when he worked through
lunch. Those extracts were tendered as exhibit 7.

CROSS EXAMINATION
Under cross examination Scale said the following,
He agreed he responded to an advertisment in the Sunday

Times newspaper of the 14 April 1996 seeking a concrete re-
pair hand—that was tendered as exhibit A.

He agreed that at the time of his employment his licence
was under suspension. He was driven to work by wife, to a
work colleague’s place by his wife, collected from work or
the colleague’s place by his wife or dropped off at home. It
was put to him that he had no entitlement to a travelling al-
lowance.

Scale agreed that he had taken rostered days off while em-
ployed by the defendant. He agreed that on termination he
was paid out for a rostered day off.

Scale maintained that he was never told that he was in charge
of any of the jobs he worked on.

He agreed he had been instructed to take lunch breaks but
said that was after it was realised that the lunch breaks were
being worked through,

He agreed that he claimed and was paid for overtime. He
denied he had worked through lunch pursuant to a ”job and
finish” arrangement.

Scale said that he had worked on a “construction site” at
Cockburn SEMA. He was there 2 to 3 days. He also agreed he
had worked at a construction site at John Septimus Roe high
school. He worked there one day.

RE-EXAMINATION
Under re-examination Scale said the following.,
That based on entries in his diary, he had worked through

lunch on 8 June 1996, 11 June 1996, 12 June 1996, 11 July
1996 and 17 July 1996.

EVIDENCE ON BEHALF OF THE DEFENDANT
ARNOLD THEO HOLTMIEULEN is a director of the de-

fendant.
He said that, although his foreman did speak to Scale, it

was he who inter-viewed Scale, gave him his job specifica-
tion, what he would be entitled to, the wage structure etc.

He said Scale had not said that his driving licence was un-
der suspension. He found this out after Scale had been
employed for 4 weeks. Scale was dropped off by his wife 3 or
4 times but for the majority of the time - 90% - Scale was
picked up from and dropped off at home by company vehi-
cles.

He said that Scale was paid travel allowance without his
entitlement to it being raised and explained that on the basis
of it being a gift or of being generous.

He said after his third week Scale raised with him the fact of
working through his lunchbreak. Having established that was
right Holtmeulen made it clear he was against the practice. He
conceded that Scale may have worked through lunch on 12
June 1996 because it involved the pouring of quite a substan-
tial amount of concrete.

He maintained that Scale was in charge on some jobs as his
son did not have enough experience.

He said that Scale had worked on rostered days off because
his foreman liked to accumulate rostered days off and having
them during the school holidays and this arrangement then
applied to Scale.

Holtmeulen said the John Septimus Roe school was a con-
struction site and the Red Rooster site in Midland could also
be classed as a construction site. He thought that Scale worked
at the Midland site for 3 to 4 days.

CROSS EXAMINATION
Under cross examination Holtmeulen said the following.,
Holtmeulen said that after the fourth week of Scales’ em-

ployment he discovered Scales had no drivers licence. This
didn’t affect Scales employment because he used company
transport. The drivers licence was necessary to drive company
vehicles not to get to and from work. Scale was dropped off
by his wife at an employees house and dropped off at home
by an employee. He couldn’t remember the dates of this.

Scales was not paid travelling allowance on certain days
because he was often picked up by Holtmeulen and others-

Holtmeulen said his son Mark had a work vehicle and gave
directions on the job. On some jobs however Scale was in
charge - where he was the tradesman. He couldn’t say how
often Scale was in charge.

He didn’t know if Scale was paid extra for being in charge
and would accept the pay sheets in that regard.
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His company worked on a substitute rostered day off sys-
tem but he agreed that he hadn’t notified Scale by letter or
telegram.

At Sacred Heart College the work involved sanding a floor
and re-sealing it. It was the same at Governor Stirling. At John
Septimus Roe it was a “grey area”. It could be a construction
site. They did a floor repair but there was a builder on site. At
Red Roosters there were builders involved. They treated the
old floors. At SECWA Cockburn there was an existing build-
ing the floor of which was repaired. At Two Rocks there was
a private residence that had the floor sanded- At Morley High
School there was a sand and re-seal. At Crestwood swimming
pool the company put a non-slip floor around the pool. At
Westrac they worked in the workshop waterproofing and pro-
viding a non-slip surface. At Wandara they sanded the floor
and sealed it.

Most of the company’s work came through the floor sand-
ers association. As far as concrete patching was concerned
you might patch every sixth job. Ninety per cent of the time
Scale just sanded and sealed floors.

EXHIBIT EVIDENCE
COMPLAINANTS EXHIBITS
ONE - a card detailing the 1996 “rostered days off’.
TWO - a separation certificate for Robert Morley Scale

showing he commenced with the defendant on 15 April 1996
and finished on 26 July 1996. He was paid annual leave of
$186 56

THREE - a note to “Bob” from “Pam”, stating in part “con-
crete repair hand would be group 2 but we are paying group 1
which is highest in builders award---.

FOUR - Ministry of Fair Trading Business Names Branch
Business Names Extract for Fill-Crete WA stating the nature
of the business as “concrete and grouting contractors”. The
business commenced on 15 August 1988 and the corporation
carrying on the business was Holtmeulen Pty Ltd.

FIVE - Australian Securities Commission company extract
for Holtmeulen Pty Ltd showing that it was registered on 15
January 1969. The company directors were Arnold Theo
Holtmeulen and Pamela Ann Holtmeulen.

SIX - Photocopy of a group of payslips for R Scale.
SEVEN - Photocopies of pages from the diary of R Scales

DEFENDANTS EXHIBITS
A Photocopy of advertisement in the Sunday Times news-

paper for 14 April 1996
B Photocopy of Fill-Crete WA employee information de-

tails for Robert Morley Scale
C Photocopy of Fill-Crete WA time sheets for Scale.

CREDIBILITY
Harrison’s evidence was not challenged.
Scale was challenged about his claims for travelling allow-

ance. I accept however his evidence in that regard. I also
believed his evidence about working under direction. It was
not credible that he was “in charge” as was put to him.

Holtmeulen made some firm claims in respect of Scales trav-
elling to work but was unconvincing in his evidence. His
explanation that his wife had gifted travel allowance lacked
credibility. His evidence suffered from him being firm about
matters that were not within his direct observation such as the
taking of lunch breaks. His evidence about rostered days off
in my view could not be reconciled with the records kept.

STANDARD OF PROOF
In deciding upon the facts it is necessary for me to be satis-

fied on the balance of probabilities.

FINDINGS
Based on the evidence I make the following findings.
Holtmeulen Pty Ltd is a company incorporated in Western

Australia and is the registered proprietor of Fill-Crete WA
Robert Morley Scale was employed by Holtmeulen Pty Ltd

trading as Fill-Crete WA from 15 April 1996 to 26 July 1996.
The position taken up by Scale was advertised as “concrete

repair hand”.

Scale worked for the company at a number of sites which
included

- schools and colleges such as Sacred Heart College,
Governor Stirling, John Septimus Roe, Thornlie High,
Cecil Andrew and Swan View, ----

- Red Rooster” sites, -
- at a SECWA site in Cockburn, -
- a private residence in Two Rocks, -
- the Crestwood swimming pool, -
- at a Westrac site, -
- Wardarrah hall in Lynwood -
- Casuarina prison.

The work involved “doing concreting, maintenance, con-
crete cancer repairs, epoxy floors as in topcoating or painting”,
“breakouts, removal of tiles”. It was mainly maintenance.

The 1996 rostered days off included 26 April, 13 May, 10
June and 8 July. Scale worked on 26 April, 13 May, 10 June
and 8 July. He was paid for -rostered days off’ on 27 May

ISSUES TO BE DETERMINED
In this matter the complainant needed to establish that Scale

was an employee engaged,
(1) on construction work

(11) in a calling set out in the award., and
(111) in the building construction industry

THE AWARD
The material part of the award were as follows.’

“Clause 3. Scope. This award shall apply: (1) to all em-
ployees usually employed ... on construction work as
defined in Clause 7 - Definitions of this award in any of
the callings set out in Clause 8. - Rates of Pay of this
award and who are employed in the building construc-
tion industry.,……………’
Clause 7. Definitions (1) Builders’ Labouring. (a) “Build-
ers Labourer” means an employee engaged - (iii) in
underpinning and timbering basements, in the rough fin-
ishing of the surfaces for granolithic floors, in the bagging
off or the broom finishing of concrete surfaces, in the
preparation of granolithic surfaces but not the finishing
thereof unless that work is otherwise referred to herein
………….(e) “concrete finisher” means a builders’ la-
bourer, other than a concrete floater, who is engaged in
the hand  finishing of concrete work- (f) -concrete floater”
means a builder’s labourer engaged in concrete work and
using a wooden or rubber screeder or mechanical trowel
or wooden float or engaged in bagging off or broom fin-
ishing .............

(3) “Construction work means - (a) all work “on-site”
in connection with the erection, repair, renovation, main-
tenance, ornamentation ... of buildings..

(10) Plastering. “Plasterer” means an employee em-
ployed or usually employed on plastering work which
shall mean - (a) All internal and external plastering and
cementing whether manual or mechanical means be used,
including hard wall plaster and texture work, where the
materials used in such texture work consist only of plas-
ter or cement or both ………,(g) the top dressing of
granolithic or patent colouring, and all cement composi-
tion work and plain or fancy paving, except such work as
in included in the definition of builders labourer unless
such work is done by an employee who is engaged or
employed as a plasterer

THE RELEVANT LAW.
INTERPRETATION OF AN AWARD
In Robe River Iron Associates -v- Amalgamated Metal

Workers and Shipwrights Union of Western Australia and
Others (1987) 67 WAIG 1097 Kennedy J said the following;

“It’s not in issue that, as Mr Stone for the respondent
contended, in interpreting an award or industrial agree-
ment the words used are to be given their “ordinary
common sense English meaning” or their “ordinary and
natural meaning”. Allowance must be made for the fact
that the award or industrial agreement may have been
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drafted by industrial rather than necessarily by skilled
draftsmen, so that there should not be “too literal adher-
ence” placed on the strict technical meaning of words,
but that the matter should be viewed broadly to give the
agreement a meaning consistent with the intention of the
draftsmen. Subject to this, the rules to be applied in in-
terpreting an industrial agreement are those applied in
the interpretation of statutes, deeds or other documents.”

In the matter of The Federated Miscellaneous Workers’
Union of Australia, Hospital, Service and Miscellaneous
WA Branch -v- Wormald International (Australia) Pty Ltd
and Others (1990) 70 WAIG 1287 the President of the Full
Bench of the Western Australian Industrial Relations Com-
mission, Sharkey J. summarised the applicable principles. He
said.,

“The principles which we must apply are clear,-
(1) The interpretation of an award is a matter of law...
(2) To interpret this award, one must read the document

itself and give to the words used their ordinary
commonsense English meaning...

(3) Thus, the first task in interpretation is to ascertain
whether the words used are capable in their ordi-
nary sense of having unambiguous meaning...

(4) If the meaning of the language read in its ordinary
meaning and natural sense is obtained then it is not
necessary or indeed permissible to look to the inten-
tion of the parties or other extrinsic evidence .....

(5) In the event that an award is genuinely capable of
two or more meanings, then it is obvious that the
primary rule of construction cannot be applied-

(6) Should a consideration of the whole of the terms of
the award expose an ambiguity in construction of
the clause, then resort may be made to extrinsic ma-
terial, and in certain circumstances any trade, custom
or usage..

(7) The award should be interpreted with allowance
made for the fact that it may have been drafted by
industrial rather than skilled draftsmen so that there
should not be too literal adherence placed on the
strict technical meaning of words, but the matter
should be viewed broadly to give the agreement a
meaning consistent with the intention of the
draftsmen .......

ON SITE?
In Western Australian Builders’ Labourers, Painters and

Plasterers Union of Workers -v- Anglican Homes Inc (1996)
76 WAIG 4456 The President of the Full Bench of the West-
ern Australian Industrial Relations Commission said the
following.,

“it is difficult to see how the word “on site” can mean
anything other than work done on a building site as dis-
tinct from work done in a factory or workshop or an one’s
home or one’s own business premises by oneself or one’s
employees. The whole context of the award, including
the occupations referred to and defined the safety proce-
dures (as well as its history as outlined by Ms Laferia)
makes it certain that the award relates to building con-
struction on building construction sites, not to the
proprietor of a business or institution or a home owner
having his/her/its employees maintain buildings which
the former own and use.

In the same matter Commissioner Beech said the following.,
“the unions argued the words “on site” are to be read as
“on a site’ meaning any location where work is performed.
The difficulty which I have with that interpretation is that
it embraces anywhere work is performed without restric-
tion. If that was indeed the case then there would be little
point in referring to “work” “on site”. The award would
need only to refer to “work”. The preferable interpreta-
tion in my view is that construction work is work that is
performed “on site” rather than work that is performed
“on a site” and in the context of the award it is work
performed on a building construction site. The appellant
argues that “ maintenance” where it appears in that defi-
nition can apply to maintenance work as such. However
it is difficult to divorce the use of word from the context

in which it is presented. The context is, by the title of the
award, a building construction award. The distinguish-
ing feature of this award is that it applies to the building
construction industry .... The indications are that the
draftsman of the award intended that there should be an
award applying solely to the building construction in-
dustry. The words “on site” must therefore be more that
merely any place where work is performed.”

CONSTRUCTION WORK?
In Western Australian Builders’ Labourers, Painters and

Plasterers Union of Workers -v- Susan Donners & Werner
Donners t/as Statewide Doors (1996) 77 WAIG 994

Magistrate R H Bromfield said the following.
“The phrase “in connection with” is very wide indeed
………..The submission made invited me to give a very
restrictive interpretation to the balance of the definition
“Construction Work”
To accept those submissions would not only ignore the
words “in connection with” but also ignore the further
broad expansion of the words “buildings or structures”
by the additional words,” of any kind whatsoever”. I re-
ject the submission that the installation of a roller door,
provided it was done “on site” (ie. on a building site)
would not fall within the definition of “construction work
“ contained in Clause 7(3)(a) of the award .........
……The defendants advocate submitted on their behalf
that the Building construction industry should be inter-
preted as meaning “ the construction of building and other
structures”.
With respect this appears to be too narrow an interpreta-
tion. It excludes many of the other activities set out in the
scope clause. A more appropriate meaning might include
the other activities referred to in the definition of “Con-
struction Work” set out in clause 7(3) of the award,
namely, erection, repair, renovation, maintenance, orna-
mentation or demolition.
The industry would have to be oriented towards building
or other structures and their construction, and site prepa-
ration, rather than working in a factory. The installation
of a roller door, tilt-a- door, automatic opening device or
the servicing of same is capable of falling into the cat-
egory of building construction industry when it takes place
at the same time as other aspects of the construction phase
of buildings or their repair, renovations and maintenance.”

CONCLUSION
CONSTRUCTION WORK OR NOT?
THE SITES
The places where Scale was required to work are summa-

rised in the findings.
In my view there can be no doubt that in some cases Scale

was working at “building sites” in the sense used by the Presi-
dent in the Anglican Homes case. Equally however it is clear
that the bulk of Scale work was maintenance work which was
performed at sites where building construction had been com-
pleted. With respect however the ratio of the Anglican Homes
case is confined to the question of an employer having work
done on its own buildings and the other remarks are obiter
dicta. When one has regard to the comments of Magistrate
Bromfield it may be argued as untenably restrictive not to
have full regard to the use of the terms “repair, renovation,
maintenance” which ordinarily contemplate work on a com-
pleted buildings. For that reason I would not be prepared to
conclude that the places referred to in the findings were not
“sites” within the terms of the definition.

THE WORK
The work being performed could I conclude fit within the

description -erection, repair, renovation, maintenance”.
IN A CALLING SET OUT IN THE AWARD
It was submitted on behalf of the complainant that Scale

could be described as a concrete finisher, or concrete pump
operator, or concrete cutter or a part of a concrete gang or
perhaps as a plasterer.

 “Concrete finisher- is defined in clause 7 to mean “a build-
er’s labourer other than a concrete floater, who is engaged in
the hand finishing of concrete work.
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Plasterer is defined in clause 7 to include (a) all internal and
external plastering and cementing …….. (g) the top dressing
of concrete work finished in cement, granolithic or patent
colouring....

Scale was attracted to a concrete repair hands position. There
would appear to have been a belief in Mrs Holtmeulen, evi-
denced by her note to Scale that he could be described as a
concrete finisher. Scale did “concreting, maintenance, con-
crete cancer repairs and top coating of floors.”

The specific nature of the work was described by Holtmeulen
in his evidence and was summarised as 90% sanding and
re-sealing.

In my view it can be readily concluded that Scale was not a
concrete pump operator, concrete cutter, part of a concrete
gang, or a plasterer. Certainly there were jobs, such as---Index”
where the laying of a concrete slab occurred and Scales duties
might be readily included as falling within the description
“part of a concrete gang”. However, for most of his time he
was involved in maintenance.

It is a more difficult issue to decide whether Scale is prop-
erly described as a concrete finisher but I have come to the
conclusion he was not. Reading the description in the context
of the award in my view it does not describe the sanding and
re-surfacing of concrete which was the bulk of Scale’s work.

I conclude therefore that Scale does not come within a call-
ing set out in the award.

IN THE BUILDING CONSTRUCTION INDUSTRY

In the Statewide Doors case Magistrate Bromfield took the
view that;

“If the sites were the subject of control by a building
contractor and the work was the subject of a building
contract then it could be said that he was employed in the
building construction industry.”

In the Anglican Homes case Commissioner Beech on the
subject stated;

“Following the amendment to the award in 1990..The
application of the award no longer depends upon deter-
mining the building construction industry as carried on
by the respondents to the award. Now, there merely needs
to be evidence which describes the building construction
industry as such.”

The defendant was prepared to concede that several of the
sites involved builders and could be classified as construction
sites and could therefore be seen to be part of the construction
industry. However the majority of the time Scale was engaged
in maintenance work which involved the sanding and
re-surfacing of floors and premises that were not under con-
struction.

FINAL SUMMARY

I finally conclude that Robert Morley Scale was employed
by the defendant usually doing work that may be described
falling within the definition of construction work. However
he was not usually employed in any of the callings set out in
Clause 8 of the Award and was not usually employed in the
construction industry.

ANCILLARY MATTERS.

In view of my conclusion that the Award does not apply the
question of breach of the Award does not arise.

However in the event I am wrong in my conclusion about
the Award applying I set out my conclusions in respect of the
other matters.

I conclude that Scale was not paid properly for his rostered
days off. The evidence lead me to conclude that Scale did
work on rostered days off and was not paid appropriately for
that. I further conclude that he was not paid his full entitle-
ment to travel allowance. Although disputed the evidence did
not establish in my view that Scale was provided with trans-
port to and from the sites. I otherwise accept that he did work
through lunch as he claimed and the hours that he recorded
and that the other entitlements listed in the summons were
due to him.

ORDERS DISPOSING OF THE MATTER.
In view of my conclusion it is appropriate to dismiss the

complaint and I will do that after hearing from the parties as
to whether that is the only order sought.

(Sgd.) PETER MALONE,
Industrial Magistrate.

IN THE INDUSTRIAL MAGISTRATES COURT
HELD AT PERTH

WESTERN AUSTRALIA

Complaint No. 89 of 96..

Date Heard : 15-17 January 1997

Date Decision Delivered : 14 February 1997

BEFORE: MR R B LAWRENCE I.M.

Between—

CEEIPPU

Complainant

and

KENRAY ENTERPRISES PTY LTD

t/as TCT ELECTRICAL

Defendant.

Reasons For Decision.
APPEARANCES—

Mr Young appeared for Complainant.
Mr Kemp (of Counsel) appeared for Defendant.

The complainant Union is a registered industrial organisa-
tion under Division 4 of the Industrial Relations Act (WA)
1979 and is a named party to the Electrical Contracting In-
dustry Award R22 of 1978. The defendant is a duly
incorporated company carrying on an electrical contracting
business trading under the name TCT Electrical.

It is alleged that between the lst April 1994 and the 14th
February 1996 at Perth the defendant company failed to pay
its employee Craig Darrell Risbey, a redundancy entitlement
under clause 38 (2) of the Electrical Contracting Industry
Award claiming the amount, $2996. 10 as per the Statement
of Claim.

At the commencement of the proceedings the parties exhib-
ited a minute of agreed facts as follows;

1. Risbey first performed work on behalf of the de-
fendant on the 5th April 1994 and last performed
work on behalf of the defendant on the 6th February
1996.

2. During the relevant period Risbey was a qualified
electrician and the holder of an “A” grade electrical
workers’ licence (EW 124 330) issued pursuant to
the Electricity (Licensing) Regulations 1991.

3. During the relevant period the Defendant was the
holder of an electrical contractors’ licence (EC 002
492) issued pursuant to the Regulations.

4. During the relevant period Risbey did not hold an
electrical contractors’ licence.

5. When performing work on behalf of the defendant,
Risbey provided his own transport to site and be-
tween sites and all necessary tools including, but not
limited to, pliers; screwdrivers; testing equipment,
(eg multi-meter), spanners, tape measure, electric
drill and drill bits; hole saw, spirit level, string and
chalk line and ladders.

6. When Risbey performed work on behalf of the de-
fendant , the defendant provided all materials,
including but not limited to cable, ceiling fans, light
fittings, baker-line (switches and power points) con-
duit, cable-rollers, saddles, screws, blue-point
connectors, circuit breakers, switch boards and light-
ing panels.
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7. When Risbey performed work on behalf of the de-
fendant that required the use of heavy equipment
and machinery, the defendant provided Risbey with
all that heavy equipment and machinery. This ma-
chinery included, but was not limited to, extension
ladders, scaffolding, jack hammer and cherry picker.

8. Risbey was paid a flat hourly rate by the defendant
for all work performed.

9. Risbey was not paid for any annual leave, sick leave
or public holidays during the relevant period.

10. During the relevant period Risbey submitted docu-
ments headed ‘invoice/statement’ to the defendant
for the work he performed on behalf of the defend-
ant.

11. Risbey completed a PPS Declaration on 28 April
1994 and, during the relevant period, all payments
made to him by the defendant were subject to the
20% deduction (plus an extra $20 at the request of
Mr Risbey) under the prescribed payment system
set out in the Income Tax/Assessment Act.

12. Risbey was paid the amounts set out in schedule 1
for the work he performed on behalf of the defend-
ant during the relevant period.

The complainant is alleging that Mr Risbey was an employee
within the meaning of that term as defined in the Industrial
Relations Act and is therefore entitled to a redundancy pay-
ment pursuant to the Award in question. The defendant denies
that allegation on the basis that Mr Risbey was an independ-
ent contractor and not an employee and therefore he is not
entitled to such a payment.

Having heard the evidence of Mr Risbey I found him to be
a most unconvincing witness. His recollection of the overall
events in my view was vague and inconsistent when answer-
ing certain questions. He was evasive and vague when
questioned concerning his taxation details for the periods dur-
ing which he was associated with the defendant company. His
answers to questions concerning missing invoices from books
of invoices forwarded to the defendant company were in my
view hesitant and factionally questionable. His answers in cross
examination relating to the issue of trading under a business
name raised questions concerning his veracity. Having assessed
his overall demeanour I found him to be unconvincing, vague
and an unreliable witness.

On the evidence before me the defendant was engaged to
perform work on behalf of the defendant company as an elec-
trician. The defendant company supplied him with materials
necessary to perform that work. He was provided with heavy
machinery when such items were necessary to perform that
work.(For example scaffolding, extension ladders, jack ham-
mers) and Mr Risbey provided the tools itemised in the Minute
of Agreed Facts.

Mr Risbey provided his own vehicle for the purpose of driv-
ing between various building sites. He was responsible for
the repairs, petrol, maintenance and registration of that vehi-
cle. He worked on various sites throughout Western Australia
whilst associated with TCT. Other persons associated with
TCT also worked on some of those sites. On occasions, Mr
Parsons and/or Mr Lund, who were associated with the de-
fendant company were the senior experienced persons engaged
to perform work for the defendant company on those sites.
Mr Parsons, on the evidence of Mr Risbey, was an independ-
ent contractor to the defendant company. In that capacity he
engaged staff to work for him in the performance of his obli-
gations to the company.

Mr Risbey initially contacted Mr Lund to obtain work. He
was advised to report to a particular site in the metropolitan
area at which point he was allocated duties. It was agreed that
he would be paid $18 per hour. He regarded himself as being
engaged subject to that verbal agreement as an independent
contractor. He was not to receive annual leave, sick leave or to
be paid for rostered days off. If he did not work he was not
paid. If he did not work or was not intending to attend the
work place, he advised either Mr Lund or Mr Parsons as a
matter of courtesy. He was in a position where upon he could
have engaged his own staff if necessary. The defendant com-
pany did not have the exclusive rights to his services as is

evidenced by the fact that Mr Risbey completed electrical work
for the owner of an establishment known as “The Charcoal
Chicken” for which he was reimbursed.

If Mr Risbey had difficulty in performing the work he would
consult Mr Parsons. Normally, however, he was left to his
own devices, reading plans and performing the work which
he was skilled to perform without the control or supervision
of Mr Parsons. On several occasions, (for example the Tom
Price site and a site in the southern metropolitan corridor) he
worked alone. Normally he would commence work on large
sites at 7.00 am and finish at 3.30 pm. However he agreed that
they were the normal working times for those constructions
sites and that he could have worked at any time provided the
overall construction was not adversely affected by his absence.

Mr Risbey has given evidence that on one occasion he was
“chatted” by Mr Parsons concerning his late arrival at work.
However, on the evidence I am satisfied that that was an iso-
lated occasion brought about by Mr Risbey’s failure to comply
with his commitment to work during the normal construction
site hours.

Mr Risbey was not paid a salary or a wage by TCT. He
rendered invoices detailing the hours worked for which he
was paid $18 per hour. The defendant company had Worker’s
Compensation insurance and Public Liability insurance which
covered Mr Risbey and other persons who were associated in
a working capacity for that company. At no time on the evi-
dence before me was Mr Risbey required to furnish time sheets,
report to the defendant’s head office prior to commencing work
or report to any person within that company upon the cessa-
tion or expiration of any particular day’s work. His only contact
being to seek assistance as previously described or an alloca-
tion of work.

Mr Risbey’s association with the company ceased on the
6th February 1996. Prior thereto he had travelled to Tom Price
on his own in order to complete a particular contract for the
defendant. The defendant company paid for his accommoda-
tion and travel expenses during that period. Mr Risbey
completed a proportion of the work but returned to the metro-
politan area following problems associated with the provision
of materials. Having returned to the metropolitan area he was
allocated work on another site. Within a very short period of
time he was offered the opportunity of continuing work in
Tom Price. Mr Risbey questioned the hourly rate he was to be
paid and was informed that the amount would be the same.
He refused the opportunity and was not allocated any further
work by the company. On the evidence before me I am not
satisfied that Mr Risbey’s services were terminated. Clearly
he was offered the opportunity to perform work in Tom Price,
but chose to reject the offer.

The essential question is whether on this evidence the com-
plainant has satisfied me that Mr Risbey was an employee
and not an independent contractor.

The principal case in determining employment relationship
is Stevens v Brodribb Sawmilling Company Pty Ltd 1985-6
(160 CLR 16). The test to be applied in determining this issue
is whether there is a contract of service or a contract for serv-
ices.

Mason J at p.24 stated—
“A prominent factor in determining the nature of the re-
lationship between a person who engages another to
perform work and the person so engaged is the degree of
control which the former can exercise over the latter. It
has been held, however, that the importance of control
lies not so much in its actual exercise, although clearly
that is relevant, as in the right of the employer to exercise
it: Zuijs v. Wirth Bros. Pty. Ltd.; Federal Commissioner
of Taxation v. Barrett; Hummerson v. Northern Timber
Mills.” In the last-mentioned case Dixon J said: “The
question is not whether in practice if the work was in fact
done subject to a direction and control exercised by an
actual supervision but whether an actual supervision was
possible but whether ultimate authority over the man in
the performance of his work resided in the employer so
that he was subject to the latter’s order and directions
......”

“...But the existence of control, whilst significant, is
not the sole criterion by which to gauge whether a



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.4372

relationship is one of employment. The approach of
this court has been to regard it merely as one of a
number of indicia which must be considered in the
determination of that question: Queensland Stations
Pty. Ltd. v. Federal Commissioner of Taxation; (33)
Zuijs case; Federal Commissioner of Taxation v.
Barrett; (34) Marshall v. Whittakers Building Sup-
ply Co. (35). Other relevant matters include, but are
not limited to, the mode of remuneration, the provi-
sion and maintenance of equipment, the obligation
to work, the hours of work and provision for holi-
days, the deduction of income tax and the delegation
of work by the punitive employee.”

The control test is but one of the many indicia which must
be considered in determining the relationship between Mr
Risbey and the defendant company. It is not the sole test. In
modem times courts have considered this issue at length hav-
ing particular regard to the circumstances of each individual
situation. As Wilson and Dawson JJ at p 35 in Stevens v.
Brodribb Sawmilling Company Pty. Ltd. stated—

“The approach is not without its difficulties because not
all of the accepted criteria provide a relevant test in all
circumstances and none is conclusive. Moreover the re-
lationship itself remains largely undefined as a legal
concept except in terms of the various criteria, the rel-
evance of which may vary according to the
circumstances.”

At page 36-37 Wilson. and Dawson J1 stated—
“The other indicia of the nature of the relationship have
been variously stated and have been added to from time
to time. Those suggesting a contract of service rather than
a contract for services include the right to have a particu-
lar person do the work, the right to suspend or dismiss
the person engaged, the right to the exclusive services of
the person engaged and the right to dictate the place of
work, hours of work and the like. Those which indicate a
contract for services include work involving a profes-
sion, trade or distinct calling on the part of the person
engaged, the provision by him of his own place of work
or of his own equipment, the creation by him of goodwill
or saleable assets in the course of his work, the payment
by him from his remuneration of business expenses of
any significant proportion and the payment to him of re-
muneration without the deduction of income tax. None
of these lead to any necessary inference, however, and
the actual terms and the terminology of the contract will
always be of considerable importance.”

At page 37 they stated—
“The ultimate question will always be whether a person,
is acting as the servant of another on his own behalf and
the answer to that question may be indicated in ways
which are not always the same and which do not always
have the same significance.”

Mr Risbey initially became involved with the defendant
company following a discussion with a Mr Lund on behalf of
that company. He was engaged as the result of a verbal agree-
ment whereby he would be paid $18 per hour. He was not to
be paid for rostered days off, annual leave or sick leave. If he
did not work he was not paid. He was advised to report to a
particular construction site and commenced work on that ba-
sis. Upon arriving at that allocated work, he was left to his
own devices unless he experienced problems or lacked the
knowledge to perform particular functions. On those occa-
sions he would request the assistance of Mr Parsons. He was
not supervised on a regular basis. He had the knowledge and
skill to perform the majority of the work required without any
control or supervision.

In determining the issue before me the overall relationship
between Mr Risbey and the defendant company must be ex-
amined. It is not a simple examination of what has been
historically known as the “control test”. The authorities now
recognise the flexibility of the employment relationship ex-
istent within the modem community. There is a greater
flexibility than the mere adaptation of the “control test”.

The recent Authority of Vabu Pty Ltd v. the Federal Com-
missioner of Taxation 96 ATC 4898, in following the Stevens
v. Brodribb Sawmilling Company Pty Ltd, is an example of

this approach. The facts of Vabu related to a courier company
which paid persons to act as couriers. It was found that even
though the couriers were the subject of a written agreement in
which they were required to be neat and tidy, wear uniforms
provided by the company, replace their vehicles if the com-
pany considered them unsatisfactory, required them to observe
starting times, and work a prescribed number of hours, a di-
rection not to use foul language on the telephone, a requirement
to accept any work allocated and to deliver goods in the man-
ner directed by the company, that they were independent
contractors and not employees. They were found to be inde-
pendent contractors because of the following factors when
viewed as a general overall consideration. They were respon-
sible for supplying their own vehicles, and bore the expense
of providing and maintaining those vehicles including the
running repairs, petrol, insurance and the registration of the
vehicles. Their expenses were considerable and taxes were
deducted as independent contractors on the PPS deduction
scheme of 20%. They were to provide their own street direc-
tories, telephone books, trolley, ropes, blankets and tarpaulins.
The totality of this relationship gave rise to the determination
that they were independent contractors and not employees. In
doing so the court recognised the changing nature of the busi-
ness relationships within the community as existed at that time.
The couriers were involved in a profession or trade providing
their own tools of trade and responsibility for the maintenance
and running of their vehicles. Furthermore, they were treated
as independent contractors when it came to the deduction of
taxation.

In assessing the overall evidence that has been produced
before me I am not satisfied that Mr Risbey was an employee
of the defendant company. I reach that conclusion on the ba-
sis that he was engaged as an independent contractor and he
regarded himself as such. He agreed to provide his services
for the hourly rate of $18 per hour without being paid for sick
leave, annual leave or for rostered days off should he be work-
ing on a Union site. He provided his own tools of trade although
the defendant company provided heavy equipment where re-
quired. The defendant company provided materials for him to
carry out that work. His taxation was deducted on a prescribed
payments system and he required the defendant company to
pay an additional $20 per invoiced for that purpose. At the
completion of set periods of work Mr Risbey would furnish
invoices to the defendant company for the purpose of pay-
ment for the hours worked. He was not required to attend or
leave sites at any particular times. The normal practise being
that if he was working on a large construction site he would
work during the normal site construction hours. If he chose
not to work he did not work. He was not obligated to work for
the defendant company at any time. In fact on many occa-
sions he contacted Mr Parsons and/or Mr Lund informing them
then that he would not be reporting for work on particular
days. The company did not have exclusive rights to the serv-
ices. Although he was the subject of some supervision whilst
occupied on some sites that supervision did not amount to
control within the meaning as described by the authorities. It
was a mere request for assistance as to how to complete a
certain task outside his general knowledge and skill. Once
advised as to how he should perform that task he was left to
his own devices and was not subject to the strict supervision
by any person on behalf of the defendant company. He was
not required to complete any time sheets. He provided his
own vehicle for which he was responsible for running repairs,
fuel, registration and license. At no time was he provided with
any specific work clothing by the defendant although he was
supplied with 3 T-shirts bearing advertising logos during the
course of his association with the defendant company.

The provision of his taxation returns clearly indicates that
he was conducting his own business as an electrician who
was allocated work by the defendant company. His taxation
returns specify business deductions for the conduct of that
business including stationery, vehicle running costs, clothing
and others. At no time was Mr Risbey guaranteed work. On
the occasion that he chose not to return to Tom Price he did so
because he was not willing to perform that work at the earlier
agreed hourly rate of pay. It was his choice and he chose not
to continue working for the defendant company on that basis.
He was not terminated. He was not paid a regular salary or
wage and was taxed as an independent contractor. On these
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findings, having regard to the authorities mentioned, I am not
satisfied that Mr Risbey was an employee of the defendant
company during the period in question. He was an independ-
ent contractor and therefore not entitled to the redundancy
payment claimed.

Accordingly the complaint will be dismissed.

IN THE INDUSTRIAL MAGISTRATES COURT
HELD AT PERTH

WESTERN AUSTRALIA

Complaint Nos. 191-197, 199, 200 and 201 of 1995.

Heard: 31 January 1996.

Delivered 8 February 1996.
BEFORE MR I.G. BROWN S.M.
COMPLAINANT MICHAEL ERNEST GAME

and
DEFENDANT AIR ATTENTION PTY LTD, JOEL

LAWRENCE DULLARD and
LAWRENCE CHARLES DULLARD

Mr A. Lovell appeared for the Complainant
Mr A. Smetana appeared for the Defendant

Reasons for Decision.
These complaints allege breaches of section 68, section 69
and section 70 of the Workplace Agreements Act 1993.

This Court has jurisdiction to hear and determine the com-
plaints in accordance with the Workplace Agreements Act read
together with section 81AA of the Industrial Relations Act.
They are to be heard within the prosecution jurisdiction of
this Court and the burden of proof is the criminal standard.
The Defendants have all entered a plea of “Not Guilty”. In the
case of an individual offender, the Act prescribes a minimum
penalty of $400 and a maximum of $5,000 for each offence.
The penalties are more severe for corporations.

The complaints were listed on January 31, 1996, for deter-
mination of a preliminary issue and in all the circumstances it
was agreed by all parties that the hearing should commence
and be regarded as a part-heard matter on the basis that my
ruling as to admissibility would not be binding on any other
members of this Court.

After a statement of agreed facts was tendered, I received
oral and written submissions and then reserved my decision.
The agreed facts are as follows—

1. Air Attention WA Pty Ltd (“the Company”) is in-
corporated pursuant to the Corporations Law and is
engaged in the business of installing airconditioning
units in domestic and commercial premises.

2. Lawrence Dullard and Joel Dullard are Directors of
the Company.

3. Michael Game was interviewed by Joel Dullard on
or about 16 December, 1994, for a position as an
electrician employed by the Company. In the inter-
view Joel Dullard discussed with Michael Game the
use of workplace agreements by the Company.

4. Michael Game commenced work with the Company
on Monday, 19 December, 1994, as an electrician.

5. On or about 21 December, 1994, Michael Game was
given a workplace agreement by an officer of the
Company.

6. Michael Game worked for the Company until about
30 January, 1995.

7. Michael Game taped conversations with Lawrence
Dullard, Joel Dullard and Steven Fox, an officer of
the Company, on or about—
    (a) 30 December, 1994
    (b) 3 January, 1995
    (c) 4 January, 1995
    (d) 5 January, 1995

    (e) 6 January, 1995
    (f) 30 January, 1995.

8. Until about 6 January, 1995, Lawrence Dullard, Joel
Dullard and Steven Fox were unaware and did not
consent to Michael Game taping conversations with
them.

9. The conversations were taped by Michael Game by
means of a dictaphone concealed in his clothing.

10. The conversations were taped during normal work-
ing hours and on the Company’s premises.

11. Michael Game is the son of William Game, the Sec-
retary of the CEPU.

12. On or about 21 December, 1994, Michael Game
sought advice from the CEPU, of which he is a mem-
ber, as to the nature of the workplace agreement given
to him by the Company.

13. Michael Game was advised by officers of the CEPU
that he should consider tape recording conversations
with officers of the Company in relation to the
workplace agreement given to him by the Company
so as to protect his legal rights.

One additional document was sought to be tendered from
the bar table. In the absence of consent, that document was
not received in evidence and has not been taken into account
at this stage.

The issue is whether the tape recordings of conversations
listed in paragraph 7 above may be admitted in evidence at
the hearing of these complaints. The Defendants oppose their
admission on the ground that the recordings were obtained
for the purpose of entrapment so that prosecutions could be
brought under the relevant legislation.

It was further submitted that the agreed facts, at paragraphs
11-12 and 13, demonstrated that a deliberate course of action
was embarked upon solely for the purpose of obtaining evi-
dence to support a prosecution of this kind. On that basis it is
submitted that the discretion to exclude evidence as set out in
Bunning v. Cross should be exercised in favour of the De-
fendants. I accept that such a discretion exists in the context
of both criminal and civil proceedings, see Miller v. Miller.

The proposition of the Complainant is that each of the al-
leged breaches is a serious matter and that they are difficult
matters to prove, given that normally such discussions involve
only the employee and employer, with no independent wit-
ness. It is said that penalty provisions were put in place by the
legislature to protect employees and ensure that the spirit of
the Workplace Agreements legislation was understood and
observed by all concerned, including employers.

The Complainant says this is not a case of entrapment in the
sense that no assistance or encouragement to act in the al-
leged manner is apparent.

The Complainant accepts there is a discretion open to this
Court, but in weighing the public interest considerations, it is
said that the real weight of public interest is in favour of al-
lowing taped evidence to be admitted, provided it is directly
relevant and will assist the Court in determining facts which
would otherwise be hotly disputed at the hearing.

During these submissions, it was observed that in recent
years the use of videos and tape recordings by police had sig-
nificantly reduced the concerns of the community about
methods of obtaining evidence and indeed reduced the num-
bers of disputes as to admissibility of confessional material. It
needs to be noted however, “confessional” interviews require
a caution and consent by the suspect to the use of videos and
tape recorders to become admissible against an accused. The
present position with videos is summarized by the Chief Jus-
tice in Sell v. R, CCA 261 of 1994, delivered on 22.6.95 where
he said—

“In my opinion, it was clearly contemplated by the High
Court that, as a matter of practice, where video recording
facilities were available, the whole of the interview with
a suspect would be recorded on video. In my opinion,
such a practice is highly desirable. In this context, I agree
entirely with the following statement by Rowland,
Franklyn and Seaman JJ in Kelly at 17-18—

‘It is obvious that if, with video facilities available,
the interviewing officers use it only selectively in



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.4374

the course of interviewing a suspect, its value is much
reduced. In such case, the jury is asked to assume
the reliability of the police evidence as to what oc-
curred in the unrecorded period or periods.
Consequently, the ‘balance’ that an audio visual
record of the full interview would have provided is
lost. Such a practice leaves the way open to improper
conduct in obtaining subsequently recorded admis-
sions and dramatically weakens the protection to both
suspect and investigating officers that a fully recorded
interview carries. It may be that what purports to be
a fully recorded interview was in fact preceded, or is
alleged to have been preceded, by circumstances of
inducement or compulsion to make the recorded
admissions. That, however, was not this case. Any
such case would need to be assessed on its own evi-
dence. That the officers in the present case chose
not to video record the interview until they had ob-
tained all the admissions of the subsequently
recorded interview was a matter, in our view, that
should have been specifically referred to in the course
of the McKinney direction given by his Honour, it
being a fact going directly to the reliability of the
recorded admissions.’

Their Honours went on to say at 19—
‘Whilst not prepared to find that public policy dic-
tates that in every case where video facilities are
available the whole of a suspect’s evidence should
be video recorded, we are of the view that its non-
use in particular circumstances can give rise to real
questions of unfairness. When that question arises,
it is necessary for the trial Judge, in determining
whether to exercise the discretion, to consider
whether the non-use of the facilities, in the found
circumstances, was likely to have produced an un-
true confession. If it were, that would be a strong
reason to reject the evidence (R v. Lee (Supra) at
153).’

The effect of this passage is that public policy does not
necessitate the adoption of a rule of practice or of law
that requires that in every case where video facilities are
available, the whole of a suspect’s interview should be
recorded on video. In my view, this does not detract from
the view that, as a matter of practice, it is highly desir-
able that the police themselves adopt a rule to that effect,
so as to avoid the necessity for trial Judges to determine
whether to exercise the discretion to exclude confessional
evidence on the ground of unfairness.”

The present cases does provide this Court with the opportu-
nity to weigh up the competing public interest concerns that
arise from the secret taping of conversations. I consider that
as it is apparent, from the number of taped discussions, that
Mr Game was gathering evidence which might later be used
in legal proceedings, the situation is analogous to a member
of the police force gathering evidence. By that, I simply rec-
ognize that Mr Game was, arguably conducting an
investigation as a result of being given a Workplace Agree-
ment on 21 December 1994. He was also undertaking what
can fairly be assumed (for present purposes) to be the normal
degree of discussions expected when an employer and em-
ployee are negotiating a Workplace Agreement.

It is relevant to note that in section 30 of the Act, the Com-
missioner is required to satisfy himself as to certain matters
whenever an agreement is lodged, ie—

“1(b) that each party to the agreement appears to under-
stand his or her rights and obligations under the
agreement;

 (c) that no party to the agreement was persuaded by
threats or intimidation to enter into the agreement;
and
...”

Those provisions clearly indicate to this Court that Parlia-
ment expected parties to a Workplace Agreement to enter into
full and meaningful discussions, without threats or intimida-
tion by either party, before signing the Agreement and having
it registered. The existence of penal sanctions is a further in-
dication of the intentions of Parliament.

The discretion vested in this Court, is in my view, to be
exercised in accordance with the High Court decision in R v.
Ireland 1970 ALR 727. I accept that the Ireland discretion
applies to all forms of evidence, including confessional mate-
rial. Barwick CJ made it clear that the judicial officer must
weigh and balance two competing public requirements—

“On the one hand there is the public need to bring to
conviction those who commit criminal offence. On the
other hand, there is the public interest in the protection
of the individual from unlawful and unfair treatment.
Convictions obtained by the aid of unlawful or unfair
acts may be obtained at too high a price. Hence the dis-
cretion.”

Since that time there has been a number of High Court deci-
sions, see Cleland v. The Queen 1983 57 ALJR 15 and
Bunning v. Cross (1978) in which the discretion to exclude
admissions obtained by the police has been discussed. It is
fair to say that all those decisions endorse the formulation of
the discretion given in R v. Lee (1950) 82 CLR 133, as fol-
lows—

“It is ... we think, a mistake to approach the matter by
asking as separate questions, first, whether the police
officer concerned has acted improperly, and if he has,
then whether it would be unfair to reject the accused’s
statement. It is better to ask whether, having regard to the
conduct of the police and all the circumstances of the
case, it would be unfair to use his own statement against
the accused. We know of no better exposition of the whole
matter than that which is to be found in the two passages
from the judgment of Street J in R v. Jeffries ... ‘It is a
question of degree in each case, and it is for the presiding
judge to determine, in the light of all circumstances,
whether the statements or admissions of the accused have
been extracted from him under conditions which render
it unjust to allow his own words to be given in evidence
against him ...
The obligation resting upon police officers is to put all
questions fairly and to refrain from anything in the na-
ture of a threat, or any attempt to extort an admission.
But it is in the interests of the community that all crimes
should be fully investigated with the object of bringing
malefactors to justice, and such investigations must not
be unduly hampered. Their object is to clear the innocent
as well as establish the guilt of the offender. They must
be aimed at the ascertainment of the truth, and must not
be carried out with the idea of manufacturing evidence
or extorting some admission and thereby securing a con-
viction. Upon the particular circumstances of each case
depends the answer to the question as to the admissibil-
ity of such evidence.”

The key thread which runs through all these cases is the
issue of voluntariness, in the sense that an accused persons
statements should only be admitted in evidence against him
or her if they were given without coercion, duress or anything
less than the exercise of a freewill. The suggested unfairness
in the present case is that the Defendants were not aware that
their discussions with Mr Game were being recorded on tape.
In my view, the balance of interests in this case requires that
the taped conversations be admitted in evidence.

I take that view primarily because the nature of discussions,
being the entering into a Workplace Agreement, is an ordi-
nary, day to day event, in the conduct of business in our
community. There is a sound public policy basis for treating
such discussions as a joint exercise of two or more persons
exercising their freewill and the fact that one party only was
aware of the taping is a lesser public policy consideration.

In the authorities I have been referred to, I observe that the
Queensland Court of Criminal Appeal in R v. O’Neill, deliv-
ered on 4.8.95 (Appeal No. 435/94—Unreported), held that
an admission recorded by a friend of the accused without the
accused’s knowledge was properly admitted in evidence, not-
withstanding the police had requested the friend to engage
the accused in further discussion. The Court held that this
approach was not improper and was not unfair to the accused.
The absence of a caution was not fatal because the true pur-
pose of the judge’s rules as to a caution is to ensure a citizen is
formally reminded of his right to silence and ensure that any-
thing said can be regarded as voluntary.
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In my view, even if it is accepted that Mr Game resorted to
trickery or secrecy, the statements recorded on tape are ad-
missible because they are voluntary statements and the balance
of public interest in matters of this kind is in favour of allow-
ing the tape to be used in evidence. Of course I have not yet
heard the tapes, but it is clear by reference to the particulars
alleged in each complaint that the content of the discussions
is likely to be relevant and is central to the alleged offences.
Paragraphs 5 and 6 of the Particulars of Complaint No. 191/
95 are one example, ie—

“5. The Complainant refused to sign the Draft Agree-
ment and on 30 December 1994 the Defendant
breaches section 68(1) of the Act by attempting by
means of threats and or intimidation to persuade the
Complainant to enter into the Draft Agreement.

6. Particulars of threats or intimidation—
(a) Lawrence Charles Dullard, as the agent of the

Defendant, attempted to persuade the Com-
plainant to enter into the Agreement by
threatening, in effect, that unless the Com-
plainant sign the Agreement he would lose his
job.

(b) Lawrence Charles Dullard, as the agent of the
Defendant, intimidated the Complainant by
coercing him, in effect, to sign the Agreement
or lose his job.

Finally, I think it is important to say that the nature and
circumstances of this case is distinguishable from that which
was considered by the High Court in Ridgeway v R. (1995)
129 ALR 41. The Court held firstly, that entrapment is not a
substantive defence to a criminal charge. It also confirmed
that the discretion to exclude evidence extends to circumstances
where a criminal offence has been induced by improper, but
not unlawful, conduct on the part of law enforcement authori-
ties. That case involved the “controlled” importation of heroin
into Australia, whereby the heroin had been imported into
Australia with the knowledge and co-operation of the police.
The public policy aspects of police involvement in serious
criminal activity was critical in that case and in my view, there
are no such public policy considerations in the present case.

I have noted and given weight to the submission that the
prospect of other employees taking similar action to Mr Game
would bring about problems and distrust in the wider com-
munity. That scenario is somewhat speculative. In reaching
its decision, this Court proceeds on the basis that most em-
ployees and employers are law abiding and are aware of their
rights and obligations, rather than the contrary.

The tapes of conversations may be admitted in evidence in
these proceedings, provided the normal requirements are com-
plied with, or consented to.

As previously indicated these reasons will be published by
fax to each party prior to the mention date on February 12,
1996 at 9.00am.

(Sgd.) I. G. BROWN, S.M.
Industrial Magistrate.

IN THE INDUSTRIAL MAGISTRATES COURT
HELD AT PERTH

WESTERN AUSTRALIA
Complaint No. 266 of 1997

Date Heard: March 5, 1998
Date Decision Delivered: April 29, 1998

BEFORE: P.G. THOBAVEN S.M.
BETWEEN:

GAETANO GIANFRANCESCO
Applicant

and

DR WALLY COX, ACTING DIRECTOR GENERAL,
MINISTRY FOR CULTURE AND THE ARTS

Respondent.
Reasons for Decision.

APPEARANCES—
Mr Rea appeared for the Applicant.
Mr Monaghan appeared for the Respondent.
The applicant has made an application in the general juris-

diction of the Industrial Magistrates’ Court (Section 81CA
Industrial Relations Act). It is claimed the respondent has
unfairly, harshly or oppressively dismissed the applicant which
is contrary to Section 18 of the Workplace Agreement Act and
seeks under Section 57 (1)(d)(i) an order that the employer
reinstate or re-employ the applicant or under (ii) the respond-
ent pay compensation to the employee for loss or injury.

The standard of proof is on the balance of probabilities.
The action is concerned with a Workplace agreement and

an employment service contract. The legislation in Section 5
and 6 of the Workplace Agreements Act envisages that there
may be 2 separate agreements, and 1 find that is the path the
employment history in this matter has taken.

The applicant was employed by Screen West as from 9/1/
97. As from 1/7/97 Screen West which was part of the Depart-
ment for the Arts was to cease and become part of a new
department titled “Ministry for Culture and the Arts”.

The documentation which was created and produced as ex-
hibits was as follows—

Exhibit
A. Offer dated 20/3/97 and acceptance dated 1/4/97 for

the position of Finance and Administration Manager
to commence on 9/1/97 and ending 8/1/99 with
Screenwest.

4. Individual Work Place Agreement signed 20/3/97 and
1/4/97 between the applicant and Screenwest, but
not registered.

B. Offer dated 4/6/97 and accepted 6/6/97 for the posi-
tion of Finance & Administration Manager for a
period of 6 months as from 4/6/97 with Screenwest.

2. Notification of change of employer dated 9/6/97.
3. Copy of letter of 10/6/97 attached to Ex. 2, being an

offer and acceptance.
1. Workplace Agreement between Screenwest and the

applicant dated 11/7/97 and 22/7/97 and registered
13/8/97.

5. Letter dated 22/10/97 advising of the cessation of
employment on 3/12/97.

The applicant’s case rests on the proposition that when Ex.
B was signed he was given the ultimatum of either signing the
agreement which reduced his tenure of employment from 2
years to 6 months, or give his notice. The reason he signed
was because he needed the work and the comment was made
before he saw the agreement and he said he was given some
time to think about it, but it appears he was given the docu-
ment one day and asked to have it back the next day.

As to Exhibit 3, he saw that as being only a change of em-
ployer. He didn’t raise any concerns and he says he was told
that if he didn’t sign it then he would not be going over to the
new ministry.

The principal witness for the respondent was Deborah Jane
Allison. She said that the reason Ex. B became necessary was
that it became apparent that under the new arrangements the
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internal requirements would change, and a decision was made
to review the available staffing requirements. The expected
transition was not until October and the applicant accepted a
shorter period. There had been several discussions, she sug-
gested he think about it, and then he came back and accepted
the proposition. Further she says he was unhappy about the
change in circumstances and it was an offer he could accept,
and she denied saying to sign it or give notice.

Margaret Gill became the Manager of Human Resources on
1/7/97. At that time the applicant was on probation which
ended in July (by virtue of Ex. A). She had a discussion with
the applicant and she said he was seeking to become a perma-
nent employee on going to the ministry, but she said the
conditions would be the same as before, and he would not
become a permanent employee.

On checking the files she found that the Workplace agree-
ment was not signed hence Ex. 1 was generated and signed
and then registered.

As to presentation, generally the 3 witnesses gave their evi-
dence fairly well and 1 have no reason to doubt what any had
to say.

The content of the versions are different in that the appli-
cant claims he was pressured into signing the document of
June 4 1997 in that he was given an ultimatum to accept it or
resign. M/s Allison says the discussions were during the pro-
bationary period and it was during that period that it was found
the structure was to change and hence the proposition was
part and parcel of the probationary period. Further she says
she did not give him the ultimatum as described by the appli-
cant. Under the new structure M/s Gill was in charge of the
staff arrangements. From her evidence it is fairly clear that
the agreements in the name of Screenwest were to be taken
over by the new Ministry. This appears to be the reason why
Exhibit 1 was in the name of Screenwest. From the tenor of
her evidence had there have been proper and registered agree-
ments in the name of Screenwest in force as at 1/7/97 there
would have been no necessity for this Workplace agreement.
1 accept that was the intention of both parties.

The position of the applicant is that if subsequent agree-
ments replace earlier agreements (ie. Ex. B replacing Ex. A)
why should not Ex. 1 replace Ex. B, where it is material. On
that point it seems to overlook that the employment service
contracts were the contracts governing the period of the con-
tracts and the Workplace Agreements were intended to cover
the workplace.

The respondent says that in the offer and acceptance of 20/
3/97 (Ex. A) there was contained therein the clause dealing
with a probationary period and which reads as follows—

“A probationary period of 6 months ending 8 July 1997
will apply. During that period Screenwest reserves the
right to terminate your employment by giving one (1)
months notice in writing or by payment of one (1) months’
salary in lieu of notice.”

During the probationary period an offer was made to the
applicant in that he could accept a new offer or alternatively
there would be the payment of the one months’ salary and
further that was within the terms of the agreement and did not
amount to coercion. Based on the proposition as dealt with in
the case of Hardie & Lane Limited v. Chilton 2KB 206, the
offer which was made was a more lenient one and is not coer-
cion. It was more lenient in that at the end of the 6 months
probationary period his services could have been terminated
but instead a new contract was given for 6 months. There ap-
pears to be no argument against that by the applicant and the
proposition is supported in law. Therefore I accept the propo-
sition.

The position then is that there was a good contract for 6
months. Under that contract a letter of termination was given.
My conclusion is that the applicant was not “unfairly, harshly
or oppressively dismissed” and the claim is dismissed.

IN THE INDUSTRIAL MAGISTRATE’S COURT
OF WESTERN AUSTRALIA

HELD AT PERTH

Complaint No. 194 of 1998

Dates Heard : 7, 8 & 14 April 1999

Date Decision Delivered : 5 May 1999

BEFORE: MR. G. CICCHINI I.M.

BETWEEN:

CHRISTOPHER ALAN HODGSON
Complainant

and

SANTOR PTY LTD
Defendant.

APPEARANCES:
The Complainant was represented by his agent Mr. B.F.
Stokes of Industrial Negotiators of Australia.
The Defendant was represented by its agent Mr. C. Fayle
of T.C. Crossley.

Reasons for Decision.
The Parties
The complainant is the former employee of the defendant.

The defendant is and was at the material time engaged in the
business of dairy delivery. The business was and is known as
City Milk Distributors. The complainant was employed by
the defendant to carry out the functions of a delivery driver
servicing the South Perth -Como area.

Commencement and Termination
Although the exact of dates of commencement and termi-

nation of employment are in dispute at suffices to say that the
complainant’s employment commenced on or about 23 Janu-
ary 1998 and terminated on or about 17 April the same year.

The Terms of the Employment Agreement
It is common ground that the complainant was required to

work an 11 day fortnight comprising each day Monday through
to Friday and each alternate Saturday. The total amount of
hours the complainant was required to work per day is in dis-
pute. According to the complainant he was required to work
an 8 hour day. The defendant on the other hand contends that
the complainant was required to work a 76 hour fortnight.
Despite that conflict it was understood and by both parties
that if the complainant completed his duties early on any given
day, that he would nevertheless be paid his full ordinary time
for that day notwithstanding the early finish. The daily com-
mencement time is also in dispute. The complainant alleges
that he was generally required to commence his duties at about
lam. The defendant on the other hand says that it required the
complainant to commence his duties at the same times as his
predecessor making the commencement time somewhat later
than lam. It is common ground that the complainant was to
commence his duties in the early hours of the morning each
day and work right through until his run had been completed.

The Applicable Award
There is no dispute that the parties were bound by the Trans-

port Workers (General) Award No. 10 of 1961 (“the Award”).
The gross fortnightly wage payable to the complainant for
ordinary time worked was $832.40 for 76 hours. Over and
above his ordinary wage the complainant was entitled to night
work allowances and a loading for work performed on a Sat-
urday.

The Alleged Breaches
The complainant contends that the defendant is in breach of

the award by—
(i) failing to pay him night work allowance totalling

$857.08; and
(ii) failing to pay him overtime payments totalling

$807.60; and
(iii) failing to pay him the correct rate of pay for work

performed on a Saturday totalling $712.86;
The total alleged underpayment is $2,377.54.
The defendant through its director Victor Palasin denies the

allegations made in the complainant and says that all pay-
ments due by the defendant to the complainant have been made.
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Further Mr. Palasin denies that the complainant has worked
the overtime alleged or at all.

The complainant bears the onus on the balance of prob-
abilities of establishing each of the three alleged breaches. In
that regard it is clear that there is a contest on the facts as to
the days and hours worked by the complainant. Accordingly
the outcome may well depend on whose version of the facts I
prefer (if any).

The Witnesses
The complainant relies on his own testimony and that of his

father together with the documentary evidence produced, in
particular exhibit D, to prove his case. The defendant seeks to
defeat the claims by the evidence of its director Victor Palasin,
the evidence of its employees Steven Tamehna, Jason Palasin,
Giuseppe (Joe) Emanuele, and further the evidence of the
employees of its customers namely Warren Rafael and Carlos
Rojas. The defendant also relies on documentary evidence to
resist the complainant’s claim.

The Evidence and Findings
n mid January 1998, the complainant, as a consequence of

information received from the C.E.S., made contact with the
defendant’s director Victor Palasin with a view to filling a
position vacant within the defendant’s business.

According to the complainant during the course of an inter-
view with Mr. Palasin held on the 23rd of January, he was
told that the job entailed the delivery of milk, dairy and asso-
ciated products to various customers in the South Perth - Como
area. He was also told that duties commenced at I am and
continued until the run finished. He was told that the prospec-
tive employee would be paid for 8 hours work per day
irrespective of how long the run took. Further he was told that
the work was to be performed over an 11 day fortnight com-
prising each week day plus each alternate Saturday.

The complainant told the Court that he commenced work
on Friday the 23 January 1998. On that night he went out
with Vic Palasin who showed him what was required. There
was no discussion as to whether the first night was to be con-
sidered part of his employment. He told the Court that on the
following day he went out with Joe (Giuseppe) Emanuele
commencing at I am and finishing at 10.30 am. During
cross-examination it was suggested that he was mistaken and
had in fact actually worked with Roberto on that particular
day. He denied having worked with Roberto on the 24th Janu-
ary. He next worked on the Australia Day public holiday on
Monday the 26th January commencing at 1.00 am and finish-
ing at 10.00 am. He said that on that day he worked with Mr.
Palasin working the combined run of both trucks rather than
just the normal run for a single truck. According to the com-
plainant he distinctly recalls the day because he carried out all
the heavy lifting by reason of Mr. Palasin’s incapacity caused
by a triple hernia condition. On the next few days he worked
with Joe. The complainant produced Exhibit D which is a
record of hours he worked for the defendant to substantiate
his evidence with respect to the days and hours worked.

Mr. Palasin on the other hand told the Court that he inter-
viewed the complainant on the 22nd or 23rd January. During
the interview he showed the complainant the previous driv-
er’s timesheet to indicate the start and finish times. Mr. Palasin
said that he told the complainant that he would pay the driver
for a 76 hour fortnight notwithstanding that the previous driver
had always performed his work under 76 hours, and at usu-
ally between 62 and 76 hours. Mr. Palasin said that he invited
the complainant to work with Roberto on the Saturday and
that if he felt he could do the job, that his employment would
commence from the following Tuesday (27 January). The work
on Saturday 24th was an opportunity to observe. If he were to
accept the position then he would be paid for that day’s work.
Mr. Palasin told the court that the complainant did not work
on Monday 26th January. Although the time sheet (Exhibit
D) now shows the complainant as having worked that day, the
reality is that the section for that day had been left blank. He
contends that the hours now disputed on the exhibit were not
entered contemporaneously but rather included at a later time,
some time after the 10th April 1998. Mr. Palasin said that
complainant worked with Joe on Tuesday 27th January and
Wednesday the 28th January and that he worked with Mr.
Palasin the following days through to Friday the 30th Janu-
ary.

When cross-examined Mr. Palasin remained unshaken in
his testimony that the complainant did not work on the 26th
January. Furthermore he maintained that the complainant’s
first day in the job was Saturday the 24th of January rather
than Friday the 23rd January as alleged by the complainant.

The complainant contends that the documentary evidence
in form of exhibit D and more particularly the payment ad-
vice slips for the fortnight ending 6 February 1998 found in
exhibit G supports his testimony as to the commencement date
of employment and the hours worked the first week. Exhibit
D is also crucial to the balance of the complainant’s claims.

Although it could be argued as is suggested by the com-
plainant that the pay advice slip dated the 6 February 1998 is
suggestive of the complainant having worked on the 26th Janu-
ary 1998, it is also open to infer that the payment was for an
eleven day fortnight comprising 9 week days and two Satur-
days commencing as from the 24th January 1998 and did not
include the 26th January. In my view the payment advice slip
of itself is not determinative in deciding whether or not the
complainant worked on Monday 26th January. As to the ac-
tual date of commencement of employment, that too, for
reasons I will enunciate later, is difficult to conclude given the
state of the evidence. It suffices to say at this stage that is
impossible for me to conclude on the balance of probabilities
which day it was that the complainant first worked for the
defendant.

In order to be successful with respect to each allegation the
complainant must satisfy me that he worked the days and hours
recorded in exhibit D. In that regard exhibit D is the corner-
stone of his case. The establishment of its accuracy is
paramount. The defendant contends that exhibit D is not ac-
curate. Mr. Palasin told the court of his confrontation of the
complainant concerning exhibit D and the record of hours
worked. He contends that the complainant recorded his ar-
rival and departure times rather than hours worked. To support
its contention the defendant relies on the evidence of Jason
Palasin concerning the events on 6th April 1998 and on the
evidence of Joe Emanuele with respect of the recording of the
complainant’s work hours in the first week of his employ-
ment.

In my view the evidence of Jason Palasin and also that of
Joe Emanuele brings into question the accuracy of the com-
plainant’s record. I say that because in accepting Jason
Palasin’s evidence it is evident that on the 6th April 1998 the
complainant did not commence his duties until after 2.00 am
and yet he recorded his start time to be 1.30 am. Similarly on
28 January he recorded his start time as being 1.00 am and his
finishing time to be 10.00 am, yet it is clear from the accept-
able evidence given by Joe Emanuele with whom the
complainant worked that day that duties commenced at 1.30
am and concluded at 9.30 am. These example reflect the gen-
eral lack of accuracy and unacceptability of the complainant’s
record of hours worked. I therefore cannot find even on the
balance of probabilities that the complainant worked the days
and hours recorded in exhibit D. Apart from the apparent lack
of accuracy of the complainant’s record (Exhibit D) there is
also a problem with the accuracy of the complainant’s recall.
That is exemplified by the fact that he gave evidence of hav-
ing worked with Joe Emanuele on 24th January when in reality
Joe Emanuele did not work at all on that day. The complain-
ant was clearly wrong as to his recall. The veracity of the
complainant’s testimony is also drawn into question when
assessing the evidence on the issue of breaks taken by him.
The complainant’s evidence is that he did not take breaks dur-
ing his runs. However the evidence given by Warren Rafael,
Steven Tamehna and Carlos Rojas overwhelmingly dictate that
he took significant breaks during his runs. Accordingly the
credibility of the complainant was found wanting. Although I
generally preferred the evidence of Victor Palasin to that of
the complainant, there is one aspect of Victor Palasin’s evi-
dence which I reject. I reject his contention that he did not
swear when he was confronted by the complainant and Mr.
Hodgson senior.

A further aspect of the evidence that requires some com-
ment is the fact that Mr. Palasin in preparing the wages to be
paid to the defendant’s employees had no regard for the record
of hours worked which was kept. He conceded that fact and
purported to justify the same on the basis that he knew from
experience exactly how long it took to work the runs and was
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confident that less than 76 hours per fortnight was generally
worked by his drivers. Although that may have been true, he
failed to account for unforeseen circumstances which might
arise which may affect the times worked by employees. Ac-
cordingly it is somewhat dangerous to rely on his feel for the
circumstances. In this case given the state of the complain-
ant’s case there is no consequence resulting from his actions.
Had however, the complainant’s evidence been more accept-
able, the defendant may well have had real difficulty in resisting
the claims.

At the end of the day the complainant bears the burden of
proving his complaint on the balance of probabilities. Given
the state of the complainant’s evidence the burden has not
been discharged. It is quite impossible for me to be satisfied
that the defendant breached the award by failing to pay
Christopher Hodgson night work allowance, overtime and
Saturday time. There is no acceptable evidence before the
Court which would enable the Court to find that the com-
plainant worked in excess of those hours for which he has
already been paid.

Conclusion
It follows that I conclude that each of the alleged breaches

have not been proved.
(Sgd.) G. CICCHINI,

Industrial Magistrate.

IN THE INDUSTRIAL COURT

HELD AT PERTH

WESTERN AUSTRALIA

Complaint No. 122 of 1996

Date Heard: 15 October 1997

Date Decision Delivered:  1 December 1997

BEFORE: R.B. LAWRENCE S.M.

BETWEEN:

AUSTRALIAN LIQUOR, HOSPITALITY AND
MISCELLANEOUS WORKERS UNION,

MISCELLANEOUS WORKERS DIVISION, WESTERN
AUSTRALIAN BRANCH

Complainant

and

AUSTRALIAN FEDERATION OF TOTALLY AND
PERMANENTLY

INCAPACITATED EX SERVICEMEN AND WOMEN
LIMITED,

WESTERN AUSTRALIAN BRANCH INCORPORATED

Defendant.

Reasons for Decision.
APPEARANCES—

Mr Kelly appeared for the Complainant.
Mr Robertson appeared for the Defendant.

This complaint comes before me following a successful
appeal to the Full Bench of the West Australian Industrial
Relations Commission whereupon it was ordered that the ap-
peal be upheld and the original decision of myself be set aside,
the complaint be remitted to the Industrial Magistrate to hear
and determine the same in accordance with the reasons for
decision of the Full Bench and according to law.

In the leading judgment of the majority of the Full Bench,
the Senior Commissioner stated,

“I would uphold the appeal and remit the matter to the
Industrial Magistrates Court to determine whether, hav-
ing regard to his duties and responsibilities, Mr

McCutcheon was in fact off duty and simply on call and
not in fact on duty and thus working for the entire period
he was said to be rostered “on call”. The fact that Mr
McCutcheon may have been “on call” begs to question
as to whether or not he was working whilst “on call”. In
essence that is the question which must be determined
on the facts that were presented to me during the course
of these proceedings.”

At the commencement of the proceedings during the initial
hearing the parties exhibited a Minute of Agreed Facts. They
are as follows—

1. The defendant is, and was at all relevant times, a
duly incorporated association, of 8-082 Henly Street
Como, Western Australia.

2. Mr Raymond McCutcheon was employed by the de-
fendant from 12 February 1994 to the date of his
resignation from employment, 13 January 1996.

3. Mr Raymond McCutcheon was employed by the de-
fendant, as an Assistant Supervisor, pursuant to the
terms of the Aged and Disabled Hostels Award No.6
of 1987.

4. Mr McCutcheon was paid on termination $298.3677,
representing 22.98 hours of annual leave, for all ac-
crued annual leave.

5. During his period of employment Mr McCutcheon
has only taken a total of 10 hours of annual leave.
This was taken in October 1995. During his total
employment history, he has paid a total of $425.3677
for all annual leave, including his termination pay-
ment.

6. Mr McCutcheon took a total of 6 weeks of workers
compensation leave, commencing in November 1995
and ending this leave on 20 December 1996.

7. Mr McCutcheon regularly worked what are com-
monly described as “on call’ shifts for 70 hours a
fortnight, working seven (7) shifts of ten (10) hours
each fortnight. During such hours, he was required
to be at the workplace and to be immediately avail-
able to attend to any work duties that were required,
such as attending to a resident’s personal needs.
When not duties arose during these hours, he was
permitted to sleep or otherwise occupy this own time.

8. Mr McCutcheon worked an average of 6.3 hours of
“call outs” per fortnight.

Mr McCutcheon was employed by the defendant from 9
December 1993 to the date of his resignation from employ-
ment on 13 January 1996. He was employed as an Assistant
Supervisor pursuant to the terms of the Aged and Disabled
Hostels Award No.6 of 1987. On termination of his employ-
ment, he was paid $298.3677 for accrued annual leave.

Mr McCutcheon, during the normal course of his employ-
ment, was required to be at the workplace and immediately
available to attend to his work responsibilities and duties dur-
ing the course of his entire shift which occupied seventy (70)
hours per fortnight. If no duties arose during that period he
was entitled to sleep or otherwise occupy his time reading or
watching television. However, at all times he was required to
remain on the premises. In general terms Mr McCutcheon’s
duties and responsibilities were to remain on the premises,
ensure that the premises were secure by conducting regular
security checks, arrange for the needs of residents including
emergency medical care and the notification of doctors and
be responsible for allowing visitors entry to and from those
premises. His duty statement now Exhibit B confirmed his
responsibilities and duties.

The defendant submits that even though the complainant
was required to be present at the premises for the duration of
ten (10) hours per shift he was not on duty for the purposes of
the award. It is his submission that the complainant was em-
ployed on an on call basis although not on duty for the entire
shift even though he was working for that period. He was on
duty at the time that he was responsible for answering, an
emergency call or to facilitate his responsibilities to ensure
that the premises were secure as examples. This is an argu-
ment with which I cannot agree.
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In the matter Hospital Employees Industry Union of Work-
ers, WA v The Proprietor, Lee-Downs Nursing Home 19 77
WAIG 455 @page 456 His Honour Chief Justice Burt CJ stated

“In substance I understand him to be saying that only the
time spent during the night in attending patients was “time
worked” within the meaning of the award and as he was
unable to make a finding as to what that time was he
dismissed the complaint. I am unable to agree with this.
In my opinion, once he held that the worker was on the
premises pursuant to instructions received from the em-
ployer “to report any emergencies which arose relative to
the inmates of the home” it follows that whole of the
time which he was on the premises pursuant to those in-
structions was “time worked” within the meaning of the
award. It may be that an emergency seldom arose and it
may be that an emergency never arose but that, I think,
would make no difference. The work was not on call in
the sense that she could be called upon by the employer
to work. She was, I think, under a continual duty to act if
called by a patient and she falls into the category of per-
sons who serve while waiting.”

The terminology of His Honour’s judgment clearly outlines
the situation remarkably similar to the position occupied by
Mr McCutcheon. He was required to be present at his place of
employment for the ten (10) hour shift and pursuant to the
instructions received from his employer had to answer emer-
gencies when and if they arose and to conduct himself in
relation to the security arrangements of the establishment,
answer calls from residents and other persons who wished to
obtain entry to those premises throughout this period. I am
satisfied that because he was responsible for the performance
of those instructions throughout his shift he was working and
on duty for the period that he was required to be present.

Pursuant to Clause 6 - definitions of the award, Mr
McCutcheon was an employee who regularly worked less than
38 hours per week and was therefore a “part-time employee”.
In accordance with Clause 15 - Annual Leave the complain-
ant employee lawfully terminated his employment and was
therefore entitled to be paid for that period of leave at the
wage he would have received had he not proceeded on leave.
In the case of these Employees that wage shall include the
shift work penalties that employee would have received had
he not proceeded on leave. Pursuant to clause 15(2)(b) of the
award the employee was entitled to be paid at the rate of wage
shown in clause 18 being $419.60 per week and in addition to
be paid a loading of 17.5% of that wage for two thirds of any
leave due in each year and for the remaining one third of the
leave due in each year, to be paid according to paragraph (a)
of the sub-clause whichever is the greater. On my calculation
the provisions of clause 15(2)(b) would be operative in rela-
tion to Mr McCutcheon’s circumstances because the
calculation would be greater than the actual wage he was to
be paid pursuant to clause 15(2)(a).

Accordingly I find that the complaint has been proved and
that the complainant is entitled to be paid that amount which
is outstanding to which he is entitled pursuant to clause 15 of
the award. Before pronouncing judgment in relation to this
matter I propose to invite both parties to make submissions to
me concerning penalties and the amount that should be paid
as compensation mi accordance with these reasons.

Raymond McCutcheon (Amended Claim)
Commencement Date 12/2/94
Resignation Date: 13/1/96
Award rate at termination: $419.60 per week
Length of Service: 23 months
Period of Workers Compensation: 22/1/95 - 21/12/95
Period of Continuous Service: 21 months.
Accrued Annual Leave: 21 x 1/2 weeks = 10.5

weeks
Accrued Annual Leave Owed:
If Mr McCutcheon was not “off duty” and therefore enti-

tled to be paid the ordinary hourly rate entitlement under
15(2)(a) is—

$419.60 x 35/38 = $386.47 plus 15% night shift loading
= $444.44 for 10.5 weeks
= $4666.67 less $425.37 (already paid)
= $4241.30

Entitlement under 15(2) (b) regardless of Mr McCutcheon
being off duty or on duty is—

$419.60 x 35138 = $386.47 for 10.5 weeks
= $4057.94 plus leave loading (419.60 x

171/2% x 4)
= $4057.94 plus 270.53
= $4328.47 less $425.37 (already paid)
= $3903.10

dlah/tpiall
Raymond McCutcheon

Commencement Date 1212194
Resignation Date: 1311196
Award rate at termination: $419.60 per week
Length of Service: 23 months
Period of Workers Compensation: 22/1195 - 21/12195
Period of Continuous Service: 21 months.
Accrued Annual Leave: 21 x 1/2 weeks = 10.5

weeks
Accrued Annual Leave Owed:
If Mr McCutcheon was not “off duty” and therefore enti-

tled to be paid the ordinary hourly rate entitlement under
15(20(a) is—

$419.60 x 35/38 = $386.47 plus 15% night shift loading
= $444.44 for 10.5 weeks
= $4666.67 less $425.37 (already paid)
= $4241.30

Entitlement under 15(2) (b) regardless of Mr McCutcheon
being off duty or on duty is—

$419.60 x 35/38 = $386.47 for 10.5 weeks
= $4057.94 (no loading as less than

12 months service)
= $4057.94 less $425.37 (already paid)
= $3632.57

dlah/tpiall
(Sgd.) R.B. LAWRENCE,

Stipendiary Magistrate.

HEARD:  14 August 1997

DELIVERED: 17 November 1997

IN THE INDUSTRIAL MAGISTRATE’S COURT

COMPLAINT NO 87 OF 1997

THE COMPLAINT OF

AUSTRALIAN LIQUOR, HOSPITALITY AND
MISCELLANEOUS UNION, MISCELLANEOUS

WORKERS DIVISION, WESTERN AUSTRALIAN
BRANCH

COMPLAINANT

and

BOARD OF MANAGEMENT, FREMANTLE
HOSPITAL AND HOSPITAL SERVICE

DEFENDANT.
Mr. J Rosales-Casteneda appeared on behalf of the Com-

plainant.
Ms J H Smith appeared for the Defendant.

REASONS FOR DECISION OF P G MALONE PM
INTRODUCTION
This matter concerns an alleged unlawful deduction of pay
HISTORY OF THE PROCEEDINGS.
The complaint was dated the 28 May 1997. It came before

the Court on the 25 June 1997 and was adjourned to a hearing
on the 14 August 1997. The hearing proceeded on that day
and the Court reserved its decision. I have reached that deci-
sion and my reasons are set out following.

THE RELEVANT AWARD
The award is the Health and Disability Services Support

Workers - Western Australian Government Award 1996
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THE INDIVIDUAL INVOLVED
The individual involved was a Tracey Caroline Baker.
AGREED FACTS
The parties tendered a statement of agreed facts an edited

version of which is as follows—
1. Baker is a part-time employee of the respondent con-

tracted to work 56 hours per fortnight. She is paid
for 53.2 hours and accrues 2.8 hours per fortnight
towards a day off.

2. She has been a permanent employee since March
1994.

3. Baker was involved in industrial action on 23 and
24 April 1997.

4. The industrial action was for 11. 4 hours.
5. On 30 April 1997 Baker was paid for 53.2 hours.
6. On 14 May 1997 Baker was paid for 41.8 hours.
7. On 28 May 1997 Baker’s pay was adjusted because

of the industrial action.
8. Baker is a member of the complainant organisation.
9. The defendant was a constitutional corporation

bound by the award-
10. The defendant is prohibited by s187-AA of the

Workplace Relations Act 1996 from making a pay-
ment to an employee in relation to a period during
which the employee engaged, or engages, in indus-
trial action.

EVIDENCE ON BEHALF OF THE COMPLAINANT
In view of the statement of agreed facts the complainant

limited itself to tendering a certified copy of the relevant
award and pay slips for Baker for the periods ending 11 May
1997 and 27 April 1997

The complainant referred to clause 19 of the award which
concerns payment of wages and in particular to clause 19.3
which is in the following terms;

“No deduction shall be made from an employee’s wages
unless the employee has authorised such deduction in writ-
ing.”

EVIDENCE ON BEHALF OF THE RESPONDENT
ANNE, DAVIDSON RUSSELL COOTE is a patients sup-

port services. clerk with the respondent. Her job includes the
maintenance and collection of hours worked.

Friday 25 April 1997 was a public holiday. On the preced-
ing Wednesday and Thursday there had been industrial action
commencing on those days at 12.30prn and 4pm respectively.
The pay period usually closes at midday on Thursday but,
because of the public holiday, on this occasion, it closed at
midday on the Wednesday. The pay officially closes at Sun-
day at midnight and the pay slips are distributed on the
following Wednesday.

There was no notice of the strike so hours missed had to be
collated afterwards. She did this in a document tendered as
exhibit A. For Baker she calculated she had missed 7 hours on
the Wednesday and 5 hours on the Thursday and been paid
for 11. 4 of those hours. Tendered as Exhibit B was Bakers’
time card for the relevant pay period - 100.

YETTE MARIE O ‘REILLY is the payroll clerk at Freman-
tle hospital. She processed Bakers’ pay. The 12 hours missed
by Baker were adjusted to 11.4 hours. The strike had occurred
at such a time that there was no time to adjust the payroll. If
adjustments from one pay period are missed, they are then
made in the next pay period. Tendered as Exhibit C was a list
of the sorts of adjustments made. Tendered as Exhibit D was
a list showing that 303 people were under the relevant award
for the pay period 100.

CROSS EXAMINATION
O’Reilly stated that where there was a mistaken overpay-

ment the employee was given the choice of repaying the
amount immediately, it being adjusted in the next pay period
or paying it of, in instalments. There was no deduction with-
out authority.

RESPONDENTS SUBMISSIONS
Counsel accepted that clause 19.3 prohibited a deduction

being made from an employee’s wages unless the employee

had authorised the deduction in writing but said that had no
application to the present case.

Under s187AA of the Workplace Relations Act 1996 an
employer is not to pay an employee who is on strike and an
employee is not to accept monies involving such a period.
This meant the monies paid were not part of wages and there-
fore were not a deduction.

An award had to be interpreted consistently with the Act.
The word “deductions” is used in the regulations to the Act.
The authorities establish that awards have to be interpreted in
the light of the provisions of statutes so as not to be inconsist-
ent.

“In the interpretation of a provision of an Act, a con-
struction that would promote the purpose or object
underlying the Act (whether that purpose or object is
expressly stated in the Act or not) shall be preferred to a
construction that would not promote that purpose or ob-
ject.” (sl5AA, Acts Interpretation Act, 1901).
“It is well established that the award is made part of the
law, not by its own force but by force of its adoption by
the statute, which makes the directions contained in it
“binding and enforceable in law”. – per McHugh and
Gummow JJ - Byrne -v- Australian Airlines (1995) 131
CLR 422.

The industrial action taken by Baker meant there was no
entitlement to payment of wages for the relevant period and
an obligation not to accept any monies. The adjustment made
in pay period 101 was not a deduction within the meaning of
clause 19.1).

If the statute prohibits payment it means there is no entitle-
ment for the work not performed.

“Unless an employer waives the usual requirement of a
contract of employment that an employee perform the
full range of work properly assigned to him or unless the
award under which the employee works makes a con-
trary provision, payment of wages is conditional upon
performance by the employee of the full range of work
assigned, or, at least, a readiness and willingness to do
so.” per Roger J in Csomore -v- Public Service Board of
NSW (1987) 10 NSWLR 587.

The use of the term deduction in the regulations did not
support the interpretation urged by the complainant.

(reg, 1 32B) “the purpose of each deduction “.
If the complainant argument was correct an employee’s con-

sent would be necessary for the deduction of tax.
To give section 187AA efficacy it meant that money paid

where in fact there was no entitlement should be recovered
within a reasonable time.

“Where no period is specified for doing a particular act,
the courts have been prepared to imply a requirement
that it be done within a reasonable time or that a reason-
able time must be allowed for it to be done” - per Statutory
interpretation in Australia - DC Pearce, 4th Edition at p
182.

APPLICANT’S SUBMISSIONS
The applicant submitted that the award provided a mecha-

nism to avoid hardship in the case of overpayments. The
relevant employee did not seek to be paid the monies not due
to her because of s 187AA but rather to have the monies that
were paid deducted in accordance with the award. The deduc-
tion of tax following, on the signing, of the appropriate
declaration forms.

DECISION
The facts were the subject of agreement and accordingly

there is no need to make specific findings.
Suffice it to say that both the complainant and respondents

were parties to, and bound by the relevant award.
Tracey Baker who is a member of the complainant union

was covered, by the award. She took industrial action and by
law could not be paid for the time she was engaged in that
industrial action. She was, in fact paid, because the way in
which the action occurred meant that respondent had no op-
portunity to correct the payroll. The payment which should
not have been made was recovered out of the next pay. Baker
did not authorise the deduction and the question for decision
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is whether in making that deduction without authorisation the
respondent employer breached the award.

The dictionary definition of deduction  -’”the action of de-
ducting or taking away; subtraction., that which is deducted”
(The Shorter Oxford English dictionary, 3rd Edition) in a gen-
eral sense covers the respondents action because money was
taken away or subtracted from her pay. However I accept the
respondents arguments that this was not a deduction within
the meaning contemplated by the award.

Without attempting an exhaustive analysis the rationale be-
hind the award clause would appear to be that an employee
should know at all times what is to be deducted from their
salary. It follows that no deductions should be made without
their authority. So if they have loan payments, or social club
or union dues to make they authorise those deductions and
can monitor them on their salary slips. Mistakes occur and
have to be rectified. The recovery of those monies not in my
view a deduction within the meaning of the award. The fact
that payments the fault of the respondent are repaid by a con-
sensual arrangements is essentially a proper recognition of
the fault.

In the subject case the employee has no legal entitlement to
receive the monies and the payment of those monies cannot
be characterised as being the fault of the employer. The lack
of notice of the industrial action and the closing of pay peri-
ods in a large organisation did not give the respondent
employer any proper opportunity to ensure that the monies
for which there was no legal entitlement were not paid. The
fact that the overpaid monies were immediately retrieved,
which is to say in the next pay period, is an obvious action to
take. To need to seek permission and to monitor the obtaining
of that permission and the adoption of various methods of
repayment would be to place an unduly onerous duty on the
employer.

I accept the respondents argument that in circumstances
where there is no legal entitlement to have received the mon-
ies you are not effecting a deduction within the meaning of
the term used in the award by recovering the monies.

In my view the respondents actions did not constitute a
breach of the relevant award and it is appropriate that the com-
plaint be dismissed.

(Sgd.) PETER MALONE,
Industrial Magistrate.

17 November 1997.

BEFORE THE INDUSTRIAL

MAGISTRATE D.J. REYNOLDS SM

AT PERTH WESTERN AUSTRALIA

No. 159 OF 1996

Delivered: 23 April 1997

AUSTRALIAN LIQUOR,

HOSPITALITY AND MISCELLANEOUS
WORKERS UNION, MISCELLANEOUS WORKERS

DIVISION, WESTERN AUSTRALIAN

BRANCH

COMPLAINANT

AND

KELLERBERRIN CARE OF THE AGED
COMMITTEE INC, TRADING AS DRYANDRA FRAIL

AGED HOSTEL

DEFENDANT.

Reasons for Decision.
D J REYNOLDS SM
The complaint before me for determination alleges twenty

breaches of the Aged and Disabled Hostels Award No. 6 of
1987 (“the Award”). The first breach alleges—

“In the pay fortnight ending 2 November 1994, the de-
fendant failed to pay an employee Lynette Summers, in

accordance with clause 18—Wages (1)(a)(b) of the Aged
and Disabled Hostels Award No. 6 of 1987. The amount
of underpayment and the amount owing is $10.37.”

The nineteen alleged breaches thereafter relate to each and
every successive fortnight ending thereafter and the amount
of underpayment varies. All of the other nineteen alleged
breaches are otherwise in the same terms as the first. The total
amount of the underpayment claimed is $295.51.

The following facts were agreed by the parties—
1. Mrs Lynette Summers was an employee of the De-

fendant from the beginning of the pay fortnight
ending 2 November 1994 to 19 October 1995.

2. The Defendant is the operator of a hostel providing
residential accommodation, catering facilities, hos-
tel and personal care services for aged persons. The
Defendant receives funding for this hostel under the
Aged or Disabled Persons Homes Act 1954.

3. The Defendant is bound by common rule to the Aged
and Disabled Persons Hostels Award No. 6 of 1987.

4. During the period referred to in paragraph (1) Mrs
Lynette Summers was paid as a General Assistant
by the Defendant. That rate is less than the rate pre-
scribed under the Award for an Assistant Supervisor.
The difference in pay for each week during this pe-
riod is outlined and claimed by the Complainant in
Schedule 1 to the Complaint.

5. The Defendant is an incorporated Body.
The key issue for determination by me is whether Lynette

Summers was at all material times an “Assistant Supervisor”
within the meaning of the Award. The defendant maintains
that the position held by Lynette Summers did not fall within
any classification set out in Clause 18 of the Award and there-
fore that she was not covered by the Award.

Relevant provisions of the Award are as follows—

“4.—Scope.
This Award shall apply to employees employed in the
callings described in Clause 18. Wages of this Award, by
the employer respondents, in hostels providing residen-
tial accommodation, catering facilities, hostel and
personal care services for aged or disabled persons, where
such employer respondents receive financial assistance
under the Aged or Disabled Persons Homes Act 1954,
for those purposes. Provided that it shall also apply to
such employees employed by employers providing clean-
ing services in the hostels to which this award applies.

6.—Definitions.
(1) “Supervisor” shall mean an employee who is in

overall charge of the day to day running of the hostel and
whose duties include the overseeing of the daily activi-
ties of residents.

18.—Wages.
(1) (a) The minimum weekly rate of wage payable to

employees covered by this Award shall be the Base Rate
plus the Arbitrated Safety Net Adjustment (ASNA) Pay-
ment expressed hereunder—

Base Rate ASNA Minimum
Payment Weekly Rate

$ $ $
(i) Qualified cook 460.90 8.00 468.90
(ii) Cook Working Alone 401.00 8.00 409.00
(iii) Other cook 395.90 8.00 403.90
(iv) Supervisor 426.40 8.00 434.40
(v) Assistant Supervisor 403.60 8.00 411.60
(vi) Domestic 378.30 8.00 386.30
(vii) Driver 402.90 8.00 410.90

(2) The classification ‘domestic’ shall include the fol-
lowing: cleaner, domestic, gardener, handyperson, kitchen
employee, laundry employee, pantry employee, machin-
ist, storeperson and like classification.”

The Award does not provide for any definition of “Assistant
Supervisor”. The ordinary meaning for “an assistant” is a per-
son who provides help or aid. An assistant supervisor assists a
supervisor or put another way helps or aids a supervisor carry
out his or her duties. A supervisor in the context of the Award
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is an employee who is in overall charge of the day to day
running of the hostel and whose duties include the overseeing
of the daily activities of residents. Whether a person is an
assistant supervisor or not needs to be determined having re-
gard to the particular facts of the case. In my opinion it is not
necessary for a person to assist the supervisor in everyone
and all of the duties required to be carried out by the supervi-
sor before it can be said that that person is an assistant
supervisor. I should add that an assistant supervisor is not
necessarily a person who is simply required to carry out some
particular task at the direction of the supervisor. I should fur-
ther add that an irregular, infrequent or occasional performance
of a supervisor’s task by a person other than the supervisor
does not make that other person an assistant supervisor.

The test called the test of major and substantial employ-
ment was touched upon in Dimitrios Doropoulos and Others
trading as Swan Dry Cleaners and Transport Workers’ Union
of Australia, Industrial Union of Workers, Western Australian
Branch before the Full Bench Western Australian Industrial
Relations Commission 69 WAIG 1290. At pages 1292 and
1293 the following passages are set out in the Reasons for
Decision of the President—

“In Ware v O’Donnell Griffin (Television Services) Pty
Ltd. 1971 AR (NSW) 18 at 19, Sheldon J. held, in apply-
ing the principle of major and substantial employment,
that it was not merely a matter of quantifying the time
spent on the various elements of work performed by a
complainant: the quality of the different types of work
done is also a relevant consideration.
We advert also to the consideration of this sort of prob-
lem in Harrison v FMWU 63 WAIG 1399.
In this State, major and substantial employment and the
test to be applied were considered in Diggle v Brine (op.
cit.) where Woolf J. (as he then was) held, that a person
who cleaned for only three hours out of an eight hour
day was not a cleaner. He said, however, at page 79—

I have come to the conclusion that one cannot stamp
his whole employment (and one has to get a com-
prehensive picture of the whole employment to say
whether in fact he is to be classed as a cleaner under
the award)as that of a cleaner within the meaning of
the award.

In Litis v Pantelis (op. cit.), Jackson J. with whom Virtue
J. agreed, said that in cases such as this, it was necessary
to consider the provisions of the award and next the work
actually performed to determine whether this brought the
worker within any of the named categories of worker
within the award. Having considered what Mr Pantelis
did, Jackson J. (as he then was) looked at what he called
“his essential and primary” employment. Both Jackson
J. and Virtue J. considered the agreement which the worker
signed as well as what he did, in that case.
In this case, we will consider the agreement into which
Mrs Gardner entered, of which the advertisement (Ex-
hibit F) is some evidence.
The most recent and most authoritative decision for the
purposes of the Full Bench is that in FCU v Cary 67 WAIG
585, where the Industrial Appeal Court was called upon
to decide whether the worker named in a complaint was
a “clerk” for the purposes of the appropriate award. Burt
J., the President, (as he then was), said at page 586—

Of course, one has regard to the substantial nature
of the employment in terms of the purpose to be
achieved by it, the question being, I think, very much
controlled by the difference, which is not always
accepted by philosophers but which serves the pur-
poses of practical men, between ends and means. If
in substance the workers job is to write and the job
is done when the writing has been done he is a clerk,
but if in substance, the writing done by the worker
is but a step taken in the doing by him of something
extending beyond it then he is not. The “substance”
of the work identifies the questions being one of
degree and it indicates the answer to it will be or
may be, very much the product of a value judgment.

Thus, incorporated in the consideration of major and sub-
stantial employment on that authority, are questions of

substantial nature of the employment, the substance of it,
and the purpose to be achieved by it. One has to look at
the contract or evidence of it, and obtain a comprehen-
sive picture of the whole of the employment, to enable
one to apply Burt J.’s test”.

Lynette Summers gave evidence that she was employed by
the defendant and that her employment description was “gen-
eral assistant”. She gave detailed evidence of her duties. The
defendant called another person employed as a general assist-
ant by the defendant at the hostel namely Janet Anderson. She
also gave evidence on the duties of a general assistant. Pre-
liminary to my comments on the facts I wish to state that I
found Lynette Summers to be a credible witness and more
reliable on matters of fact than Janet Anderson. Accordingly I
prefer the evidence of Lynette Summers on matters of fact to
that of Janet Anderson.

I find that Lynette Summers carried out duties including the
following during the period under consideration—

1. Woke up residents in the morning.
2. Assisted some of the residents’ showering. In par-

ticular assisted some of the residents clean parts of
their bodies where they could not manage to clean
themselves, eg. back and feet.

3. Ensured that the residents attended the dining room
area for breakfast, lunch and tea as the case maybe
depending on the particular shift.

4. Continually monitored whether there were any
changes in the physical well being of the residents.
Such changes may have been physical such as bruis-
ing or grazing. Changes may also have been
emotional such as mood swings. Any such changes
were brought to the attention of the supervisor.

5. Ensured residents were properly clothed having re-
gard to the climatic conditions of the day.

6. Each and every room of the various residents was
equipped with a buzzer. The resident pushed a but-
ton which caused the buzzer to activate when he or
she needed attention. It is accepted by the supervi-
sor that Lynette Summers as a general assistant was
expected to respond to the activation of a buzzer by
a resident. If the supervisor also responded then well
and good and the attendance of the general assistant
would thereafter not be required. If however, the
supervisor did not respond and the general assistant
did then depending upon the demand of the resident
the general assistant may have needed to refer the
matter to the supervisor.

7. Assisted in the personal hygiene of some of the resi-
dents, eg. cleaned teeth, cut nails, combed hair,
cleaned up the resident if he or she wet himself or
herself and the supervisor was not present.

8. Assisted in recording the bowel movements of resi-
dents.

9. Communicated with residents from time to time to
settle or soothe them given that some of the resi-
dents suffer from Alzheimers and Dementia to
varying degrees.

10. Physically lifted some of the residents.
11. Cut food for some of the residents when they needed

that help to enable them to be able to or at least com-
fortably be able to eat an evening meal.

12. Ensured rooms were clean and tidy including mak-
ing beds, cleaning mirrors and sinks, emptying bins.

13. Attended to cleaning duties generally of all rooms
in the hostel including bedrooms and involving dust-
ing, vacuuming and mopping.

14. Generally assisted with cleaning in the kitchen and
attended to the cleaning of dishes and cutlery.

15. Completed sorting of washing, removal of washing
from lines and delivery of laundry to resident’s
rooms.

16. Ensured various chemicals were available, eg. laun-
dry cleaners, toilet cleaners and kitchen detergents.

In this particular case in my opinion it cannot be properly
said that Lynette Summers was employed as a domestic and
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in particular a cleaner with minor peripheral tasks in connec-
tion with the personal care of the residents. The expectations
of the defendant of Lynette Summers in her employment went
way beyond mere cleaning and minor peripheral assistance in
the giving of personal care. It should be noted that the defend-
ant caused Lynette Summers to attend a separate course or
seminar on each and all of Alzheimers and dementia, first aid
and lifting people. The naming of her position as general as-
sistant rather than cleaner or domestic reflected the fact that
she did much more than cleaning.

It is of crucial significance in this case that in respect of the
various duties previously mentioned other than cleaning some
were attended to on a regular basis and others may have po-
tentially arisen at any time and did arise from time to time.
Further, looking out for changes in the resident’s physical pres-
entation and mood was ongoing and was required at times
contemporaneous with cleaning.

In the context of assessing a comprehensive picture of the
whole of the employment it seems to me that Lynette Sum-
mers was required to give priority to the care of a resident.
For example if she was attending to cleaning and an incident
occurred giving rise to the need to attend to the welfare of a
resident then she was required to give priority to the welfare
of the resident over and above the cleaning. This is important
having regard to Burt J’s test in Cary’s case.

In my opinion applying the appropriate test to the particular
facts of this case Lynette Summers was employed as an “As-
sistant Supervisor”. The fact that the defendant chose to
describe her position as something else and the fact that Lynette
Summers did not assist the supervisor in many of the other
duties of the supervisor are of no consequence in this particu-
lar case.

IN THE INDUSTRIAL MAGISTRATE’S
COURT HELD AT PERTH
WESTERN AUSTRALIA

Complaint No.  261 of 1999

Date Heard: 12 April 2000

19 & 20 July 2000.

Date Decision Delivered:17 August 2000.

BEFORE:  Mr G. Cicchini  I.M.

B E T W E E N:

Australian Liquor Hospitality and Miscellaneous Worker’s
Union

Complainant

and

Olten Pty Ltd
Defendant.

Appearances:
Mr G. Rosales-Casteneda appeared for the Complainant.

Mr C. Fayle appeared for the Defendant.

Reasons for Decision.
The Complaint
The complaint made on 1 December 1999 by the Australian

Liquor, Hospitality and Miscellaneous Workers Union alleges
that on 22 November 1999 the defendant intentionally hin-
dered and/or obstructed a duly credentialed official of the
complainant union exercising power under Section 285B of
the Workplace Relations Act 1996 (the Act).  The complainant
alleges by its conduct the defendant breached Section 285E
(4) of the Act.

The complainant is required to establish on the balance of
probabilities that—

1. The defendant is a party to a federal award, and
2. The complainant’s officer who sought to exercise

power under Section 285B of the Act held a permit
issued under Section 285A, and

3. The defendant intentionally hindered or obstructed
that officer exercising her powers under Section 285B
of the Act.

Jurisdiction
The defendant has that by reason of the existence of an in-

dustrial dispute between the parties I should not now move to
consider the substantive merits of the case.  It is common
ground there has pursuant to Section 99 of the Act been a
notification of the existence between the parties of an indus-
trial dispute.  The defendant suggests that by virtue of that
fact that I am no longer seized of jurisdiction to deal with this
matter.  I reject that contention.  The existence of a Section99
notification of a dispute does not in my view prevent my deal-
ing with and determining this matter.  I accept the
complainant’s submission in respect to the issue and do not
intend to comment further.

The Issues
The defendant has by its pleadings conceded that the de-

fendant is a party to a federal award and that the officer who
sought to exercise power under Section 285B of the Act namely
Jenny Testar held a permit issued in accordance with the pro-
visions of Section 285A (1) of the Act.  The only issue on the
merits which remains live is whether the evidence establishes
that the defendant intentionally hindered or obstructed Jenny
Testar in the exercise of her powers under Section 285B of the
Act.

The Act
Section 285B of the Act provides—

“SECTION 285B INVESTIGATING SUSPECTED
BREACHES OF ACT ETC. 285B (1) [Application of
section]   This section applies if a person who holds a
permit in force under this Division suspects that a breach
has occurred, or is occurring, of—
(a) this Act; or
(b) an award, an order of the Commission, or a certi-

fied agreement, that is in force and binds the
organisation of which the person is an officer or
employee.

285B (2)  [Entering premises to investigate breach]  For
the purpose of investigating the suspected breach, the
person may enter, during working hours, any premises
where employees work who are members of the organi-
sation of which the person is an officer or employee.
285B (3)  [Powers after entering premises] After enter-
ing the premises, the person may, for the purpose of
investigating the suspected breach—
(a) require the employer of the employees to allow the

person, during working hours, to inspect and, if the
person wishes, to make copies of any of the follow-
ing that are kept by the employer on the premises
and are relevant to the suspected breach—

(i) any time sheets; or
(ii) any pay sheets; or

(iii) any other documents, other than an AWA, an-
cillary document or a document that shows
some or all of the content of an AWA or of an
ancillary document; and

(b) during working hours, inspect or view any work, ma-
terial, machinery, or appliance, that is relevant to
the suspected breach; and

(c) during working hours, interview any employees who
are—

(i) members of the organisation of which the per-
son is an officer or employee; or

(ii) eligible to become members of that organisa-
tion;

about the suspected breach.
285B (4)  [Production of documents]   For the purpose
of investigating the suspected breach, the person may (re-
gardless of whether the person exercises powers under
subsection (2) or (3) ) require the employer of the em-
ployees mentioned in subsection (2)—
(a) to produce documents of the kind mentioned in any

of subparagraphs (3) (a) (i) to (iii) at the premises
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at which the employees work or at some other agreed
place; and

(b) if the documents are to be produced at the premises
at which the employees work – to allow the person,
during working hours, to enter the premises and:

(i) inspect the documents; and
(ii) if the person wishes to do so—make copies of

the documents; and
(c) if the documents are to be produced at some other

place—to allow the person, at an agreed time, to
inspect the documents at that place and, if the per-
son wishes to do so, to make copies of them.”

The right of a permit holder to enter premises and exercise
powers under Section 285B is subject to Section 285D (2)
which provides—

“285D (2) [24 hours’ notice required before entering
premises] A person is only entitled to enter premises, and
exercise powers, under section 285B or 285C if the per-
son has given the occupier of the premises at least 24
hours’ notice of the person’s intention to do so.”

Certain types of conduct in relation to Section 285B is pro-
hibited and attracts civil penalties.  The conduct attracting civil
penalties is set out in Section 285E of the Act, which pro-
vides—

“SECTION 285E CONDUCT IN RELATION TO SEC-
TIONS 285B AND 285C ATTRACTING CIVIL
PENALTIES
285E (1) [Authorised person must not hinder or ob-
struct employer or employee]  A person exercising powers
under section 285B or 285C must not intentionally hinder
or obstruct any employer or employee.

285E (2) [Entry must not be refused] The occupier of
premises must not refuse or unduly delay entry to the
premises by a person entitled to enter the premises under
section 285B or 285C.
285E (3) [Requirements must be complied with—em-
ployer]    An employer must not refuse or fail to comply
with a requirement under paragraph 285B (3)(a) or sub-
section 285B (4).
285E (4)  [Person must not intentionally hinder etc au-
thorised person] A person must not otherwise
intentionally hinder or obstruct a person exercising pow-
ers under section 285B or 285C.  To avoid doubt, a failure
to agree on a place or a time as mentioned in paragraph
285B (4)(a) or (c) does not constitute hindering or ob-
structing a person exercising such powers.”

If a contravention of Section 285E is proved the Court may
impose civil penalties as provided by Section 285F of the Act.

The Facts
The defendant provides security services.  At the material

time the defendant was the former employer of various secu-
rity officers who whilst employed by the defendant had
engaged in providing security services at the QV1 building in
Perth.  The defendant formerly held a contract to provide se-
curity services at the QV1 but had lost the same.  Following
the loss of the QV1 contract those security officers who had
been employed by the defendant left it and joined the security
firm, which won the QV1 contract.  Subsequently that secu-
rity firm lost its contract and the defendant’s former employees
moved to work for the security firm that was next engaged to
provide security services at the QV1 building.  Accordingly
the defendant’s former employees had after the defendant’s
loss of the QV1 contract remained working at the QV1 build-
ing under different employers.  After having left the defendant’s
employment a number of the defendant’s former long stand-
ing employees being members of the complainant union
without the assistance of the union engaged in correspond-
ence and discussion with the defendant’s director concerning
the payment of outstanding award entitlements.  They were in
fact concerned about not having been paid their full entitle-
ment upon termination.  After initially having attempted to
resolve the issues without the assistance of their union they,
as consequence of frustration brought about by what they per-
ceived to be delays caused by the defendant sought the

assistance of the complainant union in order to assist them in
recovering their entitlements.

During a meeting of the defendant’s former QV1 employ-
ees which took place not long before the material date Warren
Alexander was appointed to be their spokesman in represen-
tations to be made to the complainant union for the purpose
of pursuing claims against the defendant with respect to award
entitlements.  Consequentially Mr Alexander on behalf of him-
self and other former employees of the defendant wrote to the
union on 1 November 1999 seeking that the complainant
“commence action to recover all monies owed to QV1 secu-
rity personnel” by their former employers.  As a result of the
aforementioned request made by Mr Alexander the complain-
ant’s organiser namely Jenny Testar wrote to the defendant’s
managing director John Dennison on 2 November 1999 in the
following terms—

“Dear John
Pursuant to section 285B (3) (a) the ALHMWU requires
you to produce for inspection and make copies of the
following documents in relation to the employment of Alen
Karcmar, Glenn Lee, Phil Alexander, Paul Adams, Shane
Griffiths, Laurie Kane, Warren Alexander, for the period
between December 1996 and 30th August 1999 these in-
clude any and all—
(a) Time sheets
(b) Paysheets
(c) Payslips
Please be advised that an official of this Union will at-
tend your premises at suite 7, 567 Newcastle Street West
Perth on Monday 8th November 1999 at 4.00 pm in order
to inspect the above referred documents.
Failure to give us access to the said documents at the
required time may result in a prosecution against your
company without further notice.”

On 8 November 1999 Ms Testar attended the defendant’s
premises in order to pick up and/or inspect time and wages
records relating to the complainant’s members.  She attended
in the expectation, based on previous experience, that copies
of the documents requested would simply be handed over to
her as had happened on previous occasions.  However that
did not occur.  In fact upon arrival she was greeted by one of
the defendant’s employees.  That employee handed her a let-
ter which had been prepared and written by the defendant’s
industrial agent namely Damien Clarke.  In the letter dated 5
November 1999 Mr Clarke expressed the view that—

• Ms Testar did not have the authority of those work-
ers named in the complainant’s letter dated 2
November 1999 to inspect the defendant’s records;
and

• The complainant’s letter dated 2 November should
have indicated that the complainant was investigat-
ing suspected breaches of the Act; and

• The time nominated by the complainant was not con-
venient to the defendant and that another time would
be made available for the inspection of records per-
tinent to any alleged breaches that were specified in
writing.

As a consequence of what transpired Ms Testar contacted
Mr Clarke concerning the situation.  In her discussions with
Mr Clarke she was told that Mr Clarke took the view that Ms
Testar needed written authorisation from each of the com-
plainant’s members to enable her to inspect the defendant’s
records appertaining to those members.  Although not agree-
ing with Mr Clarke’s interpretation of the legislative provisions
relating to her authority to inspect she nevertheless acquiesced
to his request that written authority be provided “in order to
keep the peace.”  During their conversation Ms Testar and Mr
Clarke agreed that inspection of the defendant’s time and wages
records would take place on 22 November 1999.  As a conse-
quence of the discussion held Ms Testar reported back to
Warren Alexander.  Mr Alexander thereafter on his own be-
half and on behalf other named former employees confirmed
to the defendant in writing (exhibit 2) that Ms Testar was au-
thorised by them to inspect and receive time and wages records
appertaining to them.

On 22 November 1999 Ms Testar attended the defendant’s
premises as had been agreed.  Upon arrival she introduced
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herself to the receptionist and then waited.  A short time later
one of the defendant’s employees namely Laurence went out
into the reception area accompanied by Damien Clarke.  They
greeted Ms Testar and took her to another room.  At that place
she was introduced to another employee namely Ms Gail
Taylor.  Ms Taylor was seated in front of a computer screen.
Ms Testar concerned at what she saw asked Mr Clarke what’s
going on?  Mr Clarke replied that Ms Taylor was there to
bring up relevant information on the screen. He told Ms Testar
that she could copy the required information down by hand.
Stunned by what was proposed Ms Testar told Mr Clarke some-
what tongue in cheek that she would have to her pyjamas with
her as she was going to be there for weeks.  She expressed the
view to all those present that what was going on was ridicu-
lous.  She asked for copies of documents and was told by Mr
Clarke that the defendant did not have to supply her with cop-
ies.  She asked to be permitted to download the requisite
information on a floppy disc and was told that she could not.
Furthermore Mr Clarke informed Ms Testar that with the ex-
ception of Warren Alexander she was not entitled to inspect
the time wages records of former employees and accordingly
would not be permitted to do so.  Mr Clarke contended that
Mr Alexander could not have on behalf of other former em-
ployees authorised Ms Testar to inspect all time and wages
records of those nominated.  Mr Clarke maintained that an
express written authority was required from each individual
worker in order before Ms Testar would be permitted to in-
spect the records.  Ms Testar protested that an express written
authority from each former employee was not necessary.  To-
tally frustrated with what had occurred Ms Testar told those
present that the defendant was deliberately obstructing and
hindering her.  Ms Testar then left the office saying that she
would go and get a photocopier and would be back later that
day to photocopy documents.  Mr Clarke’s version is that Ms
Testar left the office to get a notebook within which to record
the relevant information saying she would be back later.  Lit-
tle turns on the differing versions.  It transpired that Ms Testar
did not return to the defendant’s office that day.

The evidence in the main is not in dispute.  Having said that
I acknowledge there is some slight discrepency in the evi-
dence on non-critical issues.  Those discrepancies do not affect
the outcome of this matter.  Essentially this matter is not to be
resolved on an assessment of the credibility of witnesses on
competing factual issues but rather on the application of leg-
islation to the particular factual circumstances, which are in
the main not disputed.  Accordingly the outcome of the mat-
ter will very much be dependant and fall upon the interpretation
of Section 285B of the Act.

Background

Mr Clarke was engaged by the defendant as its industrial
agent in order to look after its industrial affairs.  Mr Dennison
the defendant’s director testified that the defendant had in re-
cent times been the subject of prosecutions instituted by the
complainant following the production of time and wages
records.  It is clear that Mr Dennison was perturbed by such
events.  He took the view that as a consequence of Ms Testar
becoming involved in investigations a heavy-handed approach
had been taken by the complainant union.  In his testimony
Mr Dennison expressed the view that what should have oc-
curred was that if any difficulty was found with the records
that Ms Testar should have gone back to the defendant to dis-
cuss the issues with a view to rectification and resolution
without the need for prosecution.  However that had not hap-
pened particularly given Ms Testar’s involvement in
inspections.  What had in fact occurred was that the defendant
had been prosecuted.  Clearly Ms Testar’s course of conduct
was of concern to Mr Dennison.  Accordingly as a result of
Mr Dennison discussing the matter with Mr Clarke it was
agreed that the defendant would take a different approach to
that previously taken.  A decision was made that in the future
the defendant would not be overly co-operative as it had been.
The defendant proposed taking a minimalist approach.  Ac-
cordingly the co-operative approach previously displayed in
providing copies of time and wages records for collection by
Ms Testar would not occur in the future.  Mr Dennison took
the view that the defendant would with respect to the inspec-
tion of time and wages records do no more than it was required
to do at law.  To that extent Mr Dennison on behalf of the

defendant relied on the expertise professed by Mr Clarke and
consequently acted on Mr Clarke’s advice.

Mr Clarke whose expertise mainly stems from his former
occupation as a union organiser took the view with respect to
the material events relating to the proposed inspection of the
defendant’s time and wages records by Ms Testar that—

• The defendant was not required to release confiden-
tial employee records to the complainant unless the
particular employee had given direct authority to Ms
Testar to inspect the records; and

• That the defendant should be provided with evidence
of such authority prior to permitting an inspection
to occur; and

• The defendant was not required to do anything more
than to allow Ms Testar to view the computer records
from a computer screen and allow her to make a
written record of what she saw on the screen if she
wanted; and

• The defendant was not required to make paper cop-
ies of the record available for inspection and/or
copying; and

• Access to the time and wages records could and only
would be permitted if the complainant indicated that
there was a suspected breach.

The evidence dictates that Mr Clarke was given specific
authority by Mr Dennison on behalf of the defendant to deal
with the situation relating to the complainant’s inspection of
the time and wages records as he saw fit in the best interests
of the defendant.  It is axiomatic therefore, that Mr Clarke’s
conduct as industrial agent binds the defendant company.

Findings
In determining this matter it is apparent that Ms Testar was

at all material times acting in consequence of information given
to her by Mr Alexander on behalf of former employees of the
defendant.  It is also apparent that as a result of that informa-
tion received she formed a suspicion that a breach or breaches
of the Security Officers Western Australian (Interim Award)
1996 (the award) had been committed by the defendant.  The
evidence of Mr Krchmar establishes that he and other work-
ers were concerned about having been underpaid.  Given that
the relevant workers were concerned about underpayment and
further given that such concerns had been communicated to
Ms Testar it enabled her to suspect that the defendant had
committed a breach or breaches of the award.  Accordingly
for the purpose of investigating such a breach or breaches Ms
Testar was entitled as of right, subject to notice being given,
to enter during working hours any premises where the former
employees who were members of the complainant union
worked.  Ms Testar’s right to enter the defendant’s premises
was not contingent upon her establishing to the defendant’s
satisfaction that she had written authority from the complain-
ant’s members to investigate suspected breaches nor was it
contingent upon her advising the defendant that she suspected
a breach.  Put another way once she suspected a breach relat-
ing to employees who were members of the union she had a
right to enter the defendant’s premises.  That right was only
fettered by the provisions of Section 285D of the Act.  It is
clear that Ms Testar’s right to enter related not only to current
employees but also former employees of the defendant.  The
definition of “employee” found in Section 4 (1) of the Act
enables a construction of the word employees variously found
in Section 285B to include former employees. Furthermore
the expression “any premises where employees work” found
in Section 285 (2) can be construed as to include any premises
where the employer carries out its functions including the
employer’s principle place of business.

In pursuance of her right of entry Ms Testar gave notice to
the defendant of her intention to enter the defendant’s premises.
That notice was given in the form of a letter dated 2 Novem-
ber 1999 (exhibit 3).  On 8 November 1999 she attended the
defendant’s premises and entered the same.  She did not how-
ever at that stage make a requirement of the defendant pursuant
to the provisions of Section 285B (3) of the Act.  The letter
dated 2 November 1999 sent by Ms Testar to the defendant
requiring the defendant to produce documents for inspection
and to make copies of such documents available to her is not
the type of requirement which is contemplated by Section 285B
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(3) of the Act.  The type of notice contemplated by Section
285B (3) of the Act was considered in this Court by my brother
Wheeler S.M. in ALHMWU v. FAL Security (No. 214-215 of
1997) an unreported decision delivered on 18 June 1998.  In
the FAL Security case my brother held that a letter expressing
a requirement to inspect and copy records given prior to entry
is not the type of requirement provided for by Section 285B
(3) of the Act.  He took the view, and I agree with him, that the
requirement to inspect can only be made following entry into
the defendant’s premises.  In this case when Ms Testar en-
tered the defendant’s premises on 8 November 1999 she failed
to make any requirement of the defendant presumably relying
on her letter to the defendant dated 2 November 1999.  That
letter did not constitute a requirement pursuant to Section 285
(3) of the Act.  Accordingly she thereby abandoned the proc-
ess prescribed by Sections 285B (2) and 285B (3) of the Act.

Despite having failed to make the requirement contemplated
by Section 285B (3) on 8 November 1999 Ms Testar never-
theless continued in her attempts to investigate the suspected
breaches.  I accept her testimony that when she spoke to Mr
Clarke soon after the material event on 8 November she made
a requirement of him, in his capacity as the defendant’s agent,
to produce the time and wages records held by the defendant
with respect to nominated former employees.  The require-
ment then made by Ms Testar to Mr Clarke was a requirement
made pursuant to Section 285B (4).  There can be no doubt
that she had authority to investigate the alleged breaches on
behalf of each of the named employees and for that purpose
to make the requirement that she in fact made.  Ms Testar’s
reason for making the requirement was well known to the
defendant.  A facsimile message sent to the defendant by Mr
Alexander on 9 November 1999 (exhibit 2) also put the de-
fendant on notice that Ms Testar was authorised by the
defendant’s former employees to act on their behalf with re-
spect to the inspection of the time and wages record.  In
pursuance of the requirement made by Ms Testar a meeting
was arranged at the defendant’s premises on 22 November
1999 for the purpose of inspecting the time and wages record.

It is not disputed that on 22 November Ms Testar was de-
nied the opportunity to inspect the documents relating to Alan
Krcmar, Glenn Lee, Paul Adams, Shane Griffiths and Phillip
Alexander.  The refusal to allow the inspection of their time
and wages record was predicated on the fact that the defend-
ant could not be satisfied that each of those employees had
given Ms Testar authority to inspect the defendant’s record
relating to them.  In my view that stance taken by the defend-
ant on the advice of Mr Clarke was totally misguided and
inappropriate.  I say that because there is no provision in the
Act, which would have required the defendant to be shown
conclusive proof of Ms Testar’s authority.  In fact Ms Testar’s
authority was predicated on a suspicion of a breach or breaches
of the award.  Once that suspicion was held then as a matter of
right she had an entitlement to inspect the defendant’s time
and wages records.  She did not have to justify her authority
to the defendant.  Furthermore she was not for that matter
required to express to the defendant that she suspected a breach
had occurred.  Nor was she required to give details of the
nature of the suspected breach.  All that was required was that
she held a suspicion of a breach.  Clearly on information given
to her she held such a suspicion.  Accordingly she had the
authority to inspect the records of all the named employees as
a matter of law rather than by virtue of the authority of the
named former employees.

Obstruction and Hinderance
It was quite apparent from the evidence that the defendant’s

stance with respect to Ms Testar being permitted access to the
defendant’s records appertaining to employees other than Mr
Alexander was obstructionist.  The defendant through Mr
Clarke took an incorrect and intransigent approach.  That was
so notwithstanding Ms Testar’s conciliatory approach.  The
defendant and Mr Clarke knew from on or about 9 November
1999 that Ms Testar would be relying (not that she needed to)
upon the written authorisation given by Mr Alexander on 9
November 1999 of which the defendant had a copy.  Although
not strictly needing to Ms Testar was nevertheless acting on
the written authorisation in order to appease the defendant.  If
Mr Alexander’s authorisation was not considered to be ac-
ceptable to the defendant or if the defendant had some other

concern then it could have raised such issues with Ms Testar
well before the proposed inspection on 22 November 1999.
However it did not do so.  Mr Clarke only informed Ms Testar
of the defendant’s view of the inadequacy of the authority on
the morning of 22 November 1999.  The approach was clearly
obstructionist and intended to be so.  It was designed to hinder
or thwart Ms Testar in exercising her rights.  It is obvious that
the defendant took a strict and hard nosed approach.  The
whole process was designed to make it as difficult as possible
so far as it was within the law for Ms Testar to carry out her
duties.  It is possible to infer from what Mr Denisson and Mr
Clarke told the Court that the defendant’s stance came about
as a result of its concern at the perceived heavy-handed ap-
proach of the complainant in prosecuting the defendant for
breaches of the award.  The obstructionist approach is exem-
plified by the fact Mr Clarke was present at the inspection on
the 22 November 1999.  He was there for a purpose.  That was
to constrain so far as he thought was legally possible Ms
Testar’s inspection.  Regrettably Mr Clarke’s view that Ms
Testar needed written authority in order to be permitted to
inspect the defendant’s record was wrong.  That wrong premise
caused the whole process to become tainted.  Furthermore the
obstructive approach is also clearly demonstrated by the de-
fendant’s insistance on 22 November that Ms Testar make hand
written copies of the defendant’s records brought up on a com-
puter screen by the defendant’s employee.  That proposed
process was totally inappropriate and objectionable and was
demonstrably obstructionist.  The defendant complains that
provision of records by printing out the same so that Ms Testar
could inspect them would have been too difficult a process
for the defendant.  It would have been a time consuming and
laborious process.  In my view that is a matter for the defend-
ant.  It is not the complainant’s fault that the defendant’s records
are stored in such a way, which makes the recovery and print-
ing of the same very difficult.  If it is difficult or too laborious
then it is something that the defendant has brought upon itself
by creating inefficient systems.  The complainant should not
suffer as a result of a situation created by the defendant over
which it has had no control.  In any event I note with more
than passing interest that the provision of copies of time and
wages records had been made available to Ms Testar on mul-
tiple occasions in the past without difficulty.  Mr Clarke’s and
the defendant’s treatment of Ms Testar on 22 November 1999
with respect to the copying of the records was clearly ob-
structive and was aimed at hindering her in the performance
of her duties.

The defendant maintains that it was not required by law to
do any more than it did on 22 November 1999, that is, that it
was only required to bring the records up on screen to be
viewed by Ms Testar and do no more.  I disagree with the
defendant’s contention.  I say that because the issue of the
form in which computer records are to be provided for the
purpose of inspection is not only the subject of specific legis-
lative provisions but is also the subject of judicial comment.
Both make it clear that there is an obligation on the part of the
employer to make available printed copies of the record for
inspection.

The Acts Interpretation Act 1901 (Commonwealth) provides
in sections 25 and 25A—

“25.  In any Act, unless the contrary intention appears -
‘document’ includes—
(a) any paper or other material on which there is writ-

ing;
(b) any paper or other material on which there are

marks, figures, symbols or perforations having a
meaning for persons qualified to interpret them; and

(c) any article or material from which sounds, images
or writings are capable of being reproduced with or
without the aid of any other article or device;

‘record’ includes information stored or recorded by means
of a computer;
‘writing’ includes any mode of representing or reproduc-
ing words, figures, drawings or symbols in a visible form.
25A.  Where a person who keeps a record of information
by means of a mechanical, electronic or other device is
required by or under an Act to produce the information
or a document containing the information to, or make a
document containing the information available for
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inspection by, a court, tribunal or person, then, unless
the court, tribunal or person otherwise directs, the re-
quirement shall be deemed to oblige the person to produce
or make available for inspection, as the case may be, a
writing that reproduces the information in a form capa-
ble of being understood by the court, tribunal or person,
and the production of such a writing to the court, tribu-
nal or person constitutes compliance with the
requirement.”

In Australian Federation of Air Pilots v. Australian Air-
lines Ltd  (1991) 36IR 194 Gray J. held the aforementioned
provisions created a positive obligation to print out a copy of
the relevant computerised information and make it available
for inspection.

His Honour Gray J. said at paragraph 19 of his decision—
“19. As will appear later in these reasons for judgment,
certain of the relevant records of the defendant were kept
by means of a computer, and access to those records was
available through a computer on the premises to which
Mr O’Connell and Mr Cox went on 9th August.  In my
view, the defendant was obliged by s.286 (1)(b) of the
Act to ‘make a document containing the (relevant) infor-
mation available for inspection’ by Mr O’Connell and
Mr Cox, within the meaning of s.25A of the Acts Inter-
pretation Act.  That section therefore imposed on the
defendant a positive obligation to make available for in-
spection a writing reproducing that information in a form
capable of being understood by Mr O’Connell and Mr
Cox.  In other words, there was a positive obligation to
print out a copy of the relevant computerised informa-
tion and to make it available for inspection.  Even if
counsel for the defendant were correct in their submis-
sion that s.286 of the Act by itself should be construed as
not imposing any positive obligation, with respect to com-
puterised information, s.25A of the Acts Interpretation
Act 1901 adds a positive obligation.”

I am bound by that decision and follow it.
Accordingly in this case the defendant had a positive obli-

gation to print out a copy of the relevant computerised
information and make it available for inspection by Ms Testar.
Clearly it did not do that.

Intention
The positive act of Mr Clarke on behalf of the defendant in

refusing to print out the records appertaining to Mr Alexander
and requiring Ms Testar to record the information long hand
is a demonstrable intentional act of obstruction and hindrance.
The intentional obstruction by the defendant is also evidenced
by the degree of premeditation and planning carried out by
the defendant.  In that regard it is evident that there was a
certain plan of proceeding on 22 November 1999.  It was all
based on Ms Testar taking a copy of information long hand.
The whole exercise was designed to frustrate, obstruct and
hinder Ms Testar in carrying out her duties and was success-
ful in that regard.

Conclusion
The defendant intentionally hindered and obstructed Ms

Testar in inspecting the defendant’s time and wages record by
deliberately refusing to make available to her in printed form
to be copied the requisite information required pursuant to
Section 285B (4) of the Act.  Further the defendant deliber-
ately denied Ms Testar inspection of the records of other former
employees of the defendant other than Mr Warren Alexander
who were members of the complainant.

For the reasons given I find that the complainant brought
pursuant to Section 285E (4) of the Act has been proved.

I will now hear from the parties as to consequential orders
to be made.

(Sgd.) G. CICCHINI,
Industrial Magistrate.
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Reasons for Decision.
HIS WORSHIP: This complaint contains allegations of 37

separate breaches of the Health Attendants Award No. A49 of
1978. The breaches are denied by the defendants. Three of
the breaches relate to payment of wages, pay in lieu and pro
rata annual leave to Melissa White upon termination of em-
ployment on or about 17 July 1992. The balance of alleged
breaches relate to failure to maintain time and wages records
for Melissa White over 34 separate pay periods.

It was common ground that the award does apply to the
activity engaged in by the defendants under the name of Club
Sierra at Mundaring i.e. a Health and Physical fitness centre.
Although not formally conceded it is clear on the evidence
that Ms White was at all times an employee of the defendants.
The key issue in dispute is whether the nature of work per-
formed by Ms White is covered by the award.

Having heard the evidence over 1½ days the Court elected
to publish written reasons so that the evidence could be care-
fully considered, given the dramatic disputes as to factual
matters. Before resolving those disputes it is convenient to
canvass the evidence of each witness.

The evidence of Melissa Yvette White
Miss White was the only witness called by the complainant.

She is now aged 25 and graduated froth University of West-
ern Australia in 1991 with a Degree in Physical Education
and a Diploma of Education. She responded to a press notice
for a Gym Instructor and after being interviewed was offered
the job and commenced on 25 November 1991, see letter of
19 November 1991 (Ex C.8).

She says the business was not open then and she did sales
work for about 2 weeks. She described her work after open-
ing day as doing health appraisals, assisting members to do
exercises and use various items of equipment and write out a
programme suitable for each client to follow. In addition she
did some cleaning duties and took swimming classes for a
period of 6 weeks and also cleaned the pool. At a later time
she took walking groups. She did not take aerobic classes as
casual staff took those groups.

She agreed that she also helped out at the reception desk by
filling out membership applications or renewals for clients to
sign. She also could sell items at the counter. This type of
duty was performed from the opening day until she left and
the three Gym Instructors all did this, together with Mr Bower
the Manager and Samantha Oliver, daughter of the defend-
ants who officially was the receptionist.

She said Kevin Oliver did tell her that she could become a
Trainee Manager and that he planned to open more centres
and he wanted her to do additional training. He told her as a
Trainee Manager she would be involved in rosters, public re-
lations and accounting for money. Under cross-examination
she denied ever receiving a letter dated 15 December 1991
(Ex.D2) appointing her as a Trainee Manager. She said there
were oral discussions with Mr Oliver but no firm offer of such
a position was made. She said that at various times after that
Mr Oliver said he considered Sean Bell and herself to be
Trainee Managers.

She agreed that she received a $25 a week salary increase
after 3 months. However, she denied the matters contained in
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paragraph 3 of the letter (Ex.D2) were ever discussed with
her in the context being a Trainee Manager. She did not know
she was on probation and says the increase in wages was given
because Mr Oliver said they were pleased with the business
performance and it would put all 3 Instructors above the award.

She agreed she had signed the Time and Wages Book
(Ex.D1) on 29 November 1991 where she and 7 other staff
were shown as “contract agreement—38 hours per week”. She
said she signed this because she was asked to at the end of her
first week. She said she did not sign on and off but worked
according to the roster prepared by Mr Bower. The roster did
include some weekend work and she had raised objections
when her pay slips always showed Monday—Friday and made
no reference to weekend work. She always signed the origi-
nal pay advice as it was necessary to collect her pay. She
normally banked her cheque at the Westpac at Mundaring.

She says her last day at the Club was Friday 17 July 1995
based on the note in her diary (Ex.C10) and although she was
due to commence duty at 3 pm that day she did not actually
work that day because she was sacked by Mr Oliver at the end
of a staff meeting which was held earlier that afternoon. Her
evidence is that all staff were present and there was a list of
minor matters the staff wished to speak about. The list in-
cluded parking arrangements for staff and recording of
weekend work on pay sheets. After discussion of those items
she says Mr Oliver told them that because he couldn’t afford
to pay the superannuation levy two staff would have to go.
She denied she was already aware Phil Smart had already been
given notice to terminate due to complaints by customers. She
had no recollection of a proposal to have the payroll records
transferred to Skilled Engineering but says that at the end of
the meeting Mr Oliver told them they would all be dismissed
and if they wanted to continue with the job they would have
to go to Skilled Engineering to be re-employed. She agrees
that at this stage she and another staff walked out. She says
she had to hand her uniform over to Mr Oliver and has re-
ceived no money since 10 July 1992.

The evidence of Michael Bower
Mr Bower is now employed as a Residential Care Assistant

at Nulsen Haven. He was initially offered the position of As-
sistant Manager at Club Sierra by letter dated 20 November
1991 (Ex.D6). As a result of the sudden resignation of the
Manager (Jay Davenport) he became the Manager of Club
Sierra from opening day on 2 December 1991. This was con-
firmed in writing on 15 December (Ex.D7).

He was a young man with no formal qualifications. He had
been in the Army and had an interest in weight lifting and
training and had some experience as an instructor in Fletchers
gym.

He says that Melissa White and the other two instructors
were promoted to Trainee Managers because of future devel-
opment plans. He says Ms White did everything he did and
was learning on the job to be a Manager which included clean-
ing and reception duties to sign up members. He said there
was really no difference between his duties and that of the 3
Gym Instructors, except he issued the rosters after talking to
the other staff.

He said the meeting was in late June 1992. He says the other
staff were unhappy that Phil Smart had been given notice. He
said it was also discussed that there was to be a change to the
pay system with Skilled Engineering taking over and phone
numbers and tax file details were to be transferred to them.
He says this caused the majority of staff to walk out of the
meeting and they never came back.

He said Ms White was the best Gym Instructor because she
was intelligent, popular with clients and had potential to be a
good Manager.

He says the meeting was late June because it was near the
new tax year. He admitted no recall of the detail of discussion
at the meeting and specifically had no recall of the superan-
nuation levy being raised. He said the only issue he recalls
was the transfer of pay records to Skilled Engineering.

The evidence of Phillip Seaman
This witness is now aged 22. He studies at a TAFE College

doing management units. He was employed by the defend-
ants as a cleaner during 1992 at their Mundaring premises.

He attended the meeting but has no recall of the date it was
held.

He says it was held due to issues of concern to the staff but
he personally had no complaints. He said nothing at the meet-
ing and had little recall of what was discussed. He did recall
there was considerable discussion about parking arrangements
for staff and then towards the end of the meeting Melissa White
and a group of other staff got up and walked out. To his knowl-
edge they never resumed work. He had no recall as to why
they left or what was said just prior to that time.

He was required to sign on and off on a time sheet (see
Ex.D8). He did cleaning almost every day and later did take
some walking classes. helped out in the creche and did ‘gen-
eral duties’ including helping out at reception at busy times.
He says Ms White and Mr Smart did a little cleaning.

The evidence of Heather Oliver
She described herself as semi-retired. As joint owner of Club

Sierra her role was limited to doing the accounts, preparing
the wages advice for staff and some promotional work. She
said the Club was originally just squash Courts and they did
extensions to provide a gym, pool and creche.

She said the departure of Jay Davenport just prior to open-
ing day was a drama and they had to reorganise staff by
appointing Mr Bower as Manager, Mr Adrian Jonker as As-
sistant Manager and the three Gym Instructors as Trainee
Managers. She typed the letters of 15 December 1991 for her
husband to sign and says she also typed the note (Ex.D3) which
was included with Ms White’s wages.

She produced Exhibit D4 consisting of a bundle of mem-
bership applications completed by Melissa White. She said
membership applications and money could be taken by the
receptionist or the three Trainee Managers. She said the non-
management staff (the Cleaner and Aerobic Instructors) were
required to sign on and off and when she prepared the cheques
and letters for staff the management staff were shown as work-
ing Monday to Friday only but as they were management staff
she considered the actual days and hours of work to be irrel-
evant.

She says the meeting with staff was on 26 June 1992 be-
cause it was held at the end of a pay period. She did not attend.
She agrees key staff left after the meeting and she prepared
their last pay for pay-day 10 July 1992. She says Ms White
was paid for a full fortnight because although she did not give
notice she was entitled to holiday pay plus pay up to 26 June
1992. She says a standard letter was prepared for pay-day 10
July 1992 because it was difficult to change dates on the com-
puter she used.

She said her son commenced working for Skilled Engineer-
ing and told her they had a payroll service available for a fee
of 16% of the payroll and they decided that it would be worth-
while as it was taking her 1½ days to do the pays each fortnight
due to legal requirements with workers compensation and
superannuation. At this time there were up to fifteen staff on
the payroll.

Under cross-examination she agreed that in previous hear-
ing Mr Bell and Mr Smart had denied they received their letters
dated 15 December 1991. She says that during the first week
of operation she rang the Wage Line and was informed that a
Trainee Manager was not covered by this award.

As to the cheque dated 10 July 1992 she says it was posted
out to Ms White and she signed the covering letter and sent it
back to her.

She says her husband prepared the group certificate for Ms
White as she was very busy at the time. She says the sum of
$734.20 on Exhibit D5 is a lump sum figure for the pro-rata
leave entitlement. Given that the terms of employment as set
out in the letter of 15 December 1991 (Ex D2) provided that
in the absence of one week’s written notice by Ms White a
deduction of one week’s pay in lieu would be made, and given
that her employment from 25 November 1991 to 26 June 1992
meant only seven months pro-rata recreation leave was due,
her explanation as to how she prepared the wage sheet (Ex.C9)
dated 10 July 1992 is quite unsatisfactory.

The evidence of Kevin James Oliver
Mr Oliver is also semi-retired. He now leases the health cen-

tre to a third party. He has been in business for 25 years,
including a newsagency and a hotel/tavern.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 438980 W.A.I.G.

He says within a few days of Jay Davenport leaving he spoke
to the three Gym Instructors and told them about his plans to
open other centres and he said they were all excited to be
made Trainee Managers. He says he did mention three months
probation with a salary rise after a satisfactory probation and
automatic annual increases after that. The letters of 15 De-
cember were sent to confirm all this.

He said the staff meeting was late June 1992 because it came
after he sacked Phil Smart due to complaints from clients and
staff and previous warnings had been ignored. He said the
staff asked for a meeting and as he was planning to hand over
the payroll to Skilled Engineering he agreed to convene a
meeting.

He says Sean Bell was the spokesperson and was asking
questions about parking facilities for staff. He says there were
3-4 other minor items mentioned and they wanted to speak of
the dismissal of Phil Smart. He said that was non-negotiable.
He says the staff were not concerned about his reference to
Skilled Engineering doing the wages, they just wanted to dis-
cuss Phil Smart’s position and when he refused they all walked
out. He says he followed Ms White out and spent ten minutes
with her pleading with her to stay.

As to Exhibit D5 he says he wrote out the group certificate
(which is conceded by his counsel to be dated 20 July 1992)
but his wife calculated the actual figure. He says despite leav-
ing without notice he decided to pay her the holiday pay “to
finish it off well”. Under cross-examination he denied he was
angry at her action, just disappointed. He could not recall giv-
ing evidence previously that the three staff members all came
back to pick up their pay on 10 July 1992.

As to the contracts originally intended to be used (and men-
tioned in the letter of appointment dated 19 November 1991)
he said his solicitor (Mr Kronberger) advised him, after the
Jay Davenport drama, to not use a contract and just make them
all Trainee Managers. He agreed that left the Centre with a lot
of chiefs and no Indians but said it was expected that all staff
would have to do all tasks, right down to cleaning. He said he
intended to send them on management courses which he ex-
pected to find in the yellow pages phone book but nothing
actually was done up to the day they left.

In regard to the evidence that all three staff never received
the letters dated 15 December 1991 he said they each told him
they received the letter and said they were quite happy with
the arrangement, including the reduction of sick leave entitle-
ment from ten days to six days.

He conceded Ms White was a pleasant reliable and talented
staff member. All the clients liked her and he asserted he still
regards her highly despite the litigation. He could not explain
or understand why she was pursuing this action in Court. In
my view it is of some little significance that, whatever the
outcome of the previous proceedings in this or some other
Court, Ms White has firmly maintained her stance and has
proceeded to trial knowing that her credibility and that of the
defendants will be scrutinised. To the extent that the breach is
being strongly denied I recognise the same applied to the de-
fendants.

Credibility of Witnesses
Given that the burden of proof in this jurisdiction is the bal-

ance of probabilities I have reached the view that the evidence
of Ms White should be accepted in preference to the witnesses
called by the defendants. Ms White was generally regarded
well by both Mr Oliver and Mr Bower and her demeanour
both in the witness box and during the balance of the hearing
was calm and yet determined. She was firm in her evidence as
to critical matters and I accept her evidence as to the date of
the staff meeting and am satisfied her diary note was contem-
poraneous and not concocted to support her claim.

As to the defence witnesses I take the view that Mr and Mrs
Oliver and Mr Bower are not reliable witnesses in a general
sense and particularly have sought to mislead the Court as to
date and events of the staff meeting. In my view it is not cred-
ible that the walk out occurred on 26 June and then Mrs Oliver
proceeded to prepare what was standard pay advice on 10
July 1992 without any reference to her departure. Even when
the alleged probationary period elapsed Mrs Oliver says she
typed a note to the staff concerned. Given the dramatic impact
of three experienced original staff leaving on one day it would
be reasonable to put something in writing on the subject. The

evidence of Ms White is that she collected her pay as normal
on 10 July 1992 and banked it the same day as usual. The
documentary evidence supports that oral testimony. In con-
trast Mr and Mrs Oliver appear confused and at best uncertain
about the manner in which the final cheque was received. The
writing out of the group certificate on 20 July 1992 is more
consistent with the departure having occurred on Friday 17
July 1992.

I do accept that the letter of 15 December was never re-
ceived by Ms White. As an intelligent employee I am satisfied
the reference to up to 50 hours per week would have caused
her real concern. As an illustration she was, I accept, con-
cerned that the pay advice was not accurate because it referred
to Monday to Friday only. She acknowledged that Mr Oliver
had discussed with her the idea of being a Trainee Manager
and that tends to confirm my assessment of Mr Oliver as a
man who quite deliberately sought to set up a situation whereby
this award would not apply without actually telling the staff
the whole story.

In my view little weight can be given to the evidence of Mr
Bower who was involved, at the relevant time, with the de-
fendants’ daughter. He was not an impressive witness. He was
vague and his evidence was self-serving in the sense that he
could only recall matters which tended to corroborate the story
told by the defendants. Mr Seaman’s evidence adds little to
the defendants’ case.

I formed the view that Mrs Oliver played rather a subservi-
ent role to that of her husband (who appeared to be a dominant
type of person). Her credibility was somewhat tarnished by
the lack of ability (or willingness) to explain how to calculate
pro-rata leave (given that Mr Oliver clearly stated she always
did the wages and book work up to that time) and the sugges-
tion that Exhibit D4 was a “sample” of the work normally
done by Ms White at reception. The latter bundle, upon close
examination shows that some 21 of the 46 pages were com-
pleted on the opening day of the club and it could hardly be
said that was a normal day.

Based on the above assessment of relative credibility of the
available witnesses I make the following findings of fact.

1. The defendants were joint owners of a business which
operated as Club Sierra between November 1991 and
August 1994. The business operated at Mundaring
and consisted of squash Courts, a gymnasium, a pool,
spa and sauna and a creche.

2. The business was to officially open on 1 December
1991 and recruitment of staff and fitting out of the
club was completed during November 1991. Ms
White responded to a press notice and after being
interviewed was advised of her engagement as a Gym
Instructor on 19 November 1991 (Ex.C8). Although
that letter refers to a requirement to sign a contract
was ever shown to her.

3. The letter asked her to report on 25 November 1991
for a staff training day and it appears she worked the
whole of that week because Ex C.7 shows she was
paid $342.10 gross for the week 25-29.11.95.

4. The Manager of the Club Ms Jay Davenport resigned
suddenly during that week and Mike Bower was then
appointed as Manager. A person named Adrian
Jonker was appointed as Assistant Manager.

5. The club actually opened for business on 2 Decem-
ber 1991 and most of the staff including Melissa
White were engaged in singing up new memberships.
Twenty one separate forms were completed by Ms
White on that day—see Ex.D4.

6. The duties regularly performed by Ms White and
the two other young men employed as Gym Instruc-
tors were as follows,

(a) conducting initial health appraisals for new
members.

(b) and demonstrating to members in the use of
various times of gym
instructor

(c) preparing weight and exercise programmes for
individual members
after discussing their ability and training ob-
jectives.
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(d) some cleaning duties to keep the gym clean
and neat.

(e) taking swimming lessons.
(f) taking groups for walks, as part of a pro-

gramme offered by the Club.
7. In regard to taking membership applications and

monthly renewals her involvement after the first week
was minimal and based on the bundle of documents
(Ex.D4) thereafter occupied about 10-15 minutes a
day at most, i.e. it was a simple clerical task.

8. In regard to working at reception I am satisfied this
was not a regular task but simply an occasional event
when neither the Receptionist or Mangers were avail-
able

9. In regard to cleaning duties it is not clear how often
and what type of cleaning was done, i.e. using a mop
or a vacuum cleaner in the gym. It is a fact that Mr
Seaman did cleaning each day as did Mr Oliver and
therefore the involvement of Ms White in cleaning
was minimal, but of uncertain regularity. In any event
I consider the cleaning task to be a manual type task
not consistent with the concept of a Trainee Man-
ager.

10. As to her involvement in a management training pro-
gramme the only hint of such activity is the
consultation with Mr Bower each fortnight when
rosters were prepared by him. There is no evidence
of management meetings as such, with discussion
of budgets, membership recruitment targets as might
be expected if there was a training programme in
place. I consider the discussions with regard to ros-
ters to be no more than a logical exercise in industrial
democracy by Mr Bower who had no formal train-
ing in management and only slightly more experience
in gyms than the three Gym Instructors. I am not
satisfied there was any actual training programme
in existence.

11. The letter dated 15 December 1991 was not received
by Ms White. I reject the evidence of Mr Oliver that
she acknowledged receipt of the letter in subsequent
discussions. I find that the subject of being a Trainee
Manager was raised in casual discussions by Mr
Oliver but no firm offer was made to Ms White. One
might expect such a significant change of working
conditions to be put as an offer which the employee
could accept or reject and be required to sign a copy
and return it to the employer.

12. The wage increase of $25 per week was awarded to
Ms White from 9 March 1992. I do not accept the
undated note addressed to Ms White (Ex.D3) was
ever given to her because it would have alerted her
to the letter of 15 December. I find she was simply
told by Mr Oliver that the increase was due to the
business going well.

13. The meeting of all staff was held on 17 July 1992
between approximately 2.00 pm—2.30 pm. The staff
were concerned about parking spaces and some mi-
nor other matters. I find that Mr Oliver took the
opportunity to say that two staff would have to go
and that the decision was related to the Federal Gov-
ernment’s compulsory superannuation levy. I accept
that it was then made known to staff that Phil Smart
was to go for other reasons. After some support for
Mr Smart was offered Mr Oliver announced that all
staff other than the Managers would be dismissed
and that if they wanted to keep their job they would
have to go to Skilled Engineering to be re-engaged
as contractors.

14. I find this was a shock to staff and Ms White and the
others immediately stood up and left. I reject the
evidence that the proposal was put in terms that the
payroll preparation task was only being transferred
to Skilled. It is simply not credible that Ms White
would walk out on her employer for reasons limited
to privacy of personnel details.

15. I find that Mr Oliver did follow Ms White out and
make some attempt to persuade her to stay but she

left, after handing over her uniform and did not re-
turn.

16. The last pay received by Ms White was on 10 July,
she signed for it when she attended work as normal,
and she banked the cheque as normal that day. I re-
ject any suggestion that the cheque dated 10 July
represented a payment in lieu of leave or that it was
posted to her.

17. The group certificate was prepared by Mr Oliver on
20 July 1992. It was never received by Ms White.

18. The work being performed by Ms White in her cur-
rent employment as a Gym Instructor at Midland is
very similar to that she performed for the defend-
ants, i.e. the majority of her time is spent with clients
giving advice, assistance or making/reviewing as-
sessments. No witness has given evidence in
percentage terms to assist the Court in its task of
determining this.

19. It is a fact that throughout her employment as an
Instructor Ms White worked in accordance with the
roster which set out the days and hours she was re-
quired to work. She was not required to sign on and
off. I am satisfied that the rosters amount to a record
of hours worked by Ms White.

20. Although not given in evidence it is a matter of fact
and law that the Commonwealth Superannuation
Guarantee (Administration) Act of 1992 had the ef-
fect of requiring employers who had an annual
payroll of less than $1 million to contribute 3% of
payroll with effect from 1 July 1992, see section
20(5) of the Act.

It follows from the above findings of fact that I am satisfied
on the balance of probabilities that Ms White was at all rel-
evant times employed as a Gym Instructor by the defendants
and her employment was squarely within the scope of this
award. The purported re-designation of Ms White as a Trainee
Manager was not actually conveyed to her, or accepted by
her. On my assessment of her actual duties there was minimal
managerial involvement and the vast majority of her duties
and responsibilities are normally to be performed by a Gym
Instructor at a Health Centre.

The proposition that weight should be given to the fact that
Ms White and the two other Gym Instructors were not re-
quired to sign on and off is not accepted. In a small organisation
such as this, where a roster is issued by the Manager each
fortnight showing shifts for these three staff, it would not be
expected that they would need to sign on and off, i.e. the ros-
ter effectively becomes the record of starting and finishing
times each day.

In regard to the alleged breaches of Clause 22 there is no
evidence before me that the roster was inaccurate or did not
properly reflect the hours actually worked by Ms White. The
actual rosters were not produced and in those circumstances I
am not satisfied that the complainant has discharged his evi-
dentiary burden to show a failure to maintain and keep a record
of the matters set out in Clause 22. In fact the oral evidence
and some documentary evidence, including Exhibit C9 indi-
cates records were kept. The failure to show weekend work
on the documents within Exhibit C9 is overcome by the evi-
dence that the roster prepared by Mr Bower covered seven
days a week.

In my view the terms of Clause 22 are such that the present
matter can be distinguished from the decision in McCarry v
Bolivia Nominees Pty Ltd 72 WAIG 2521 where much greater
detail was required to be maintained. I have also taken into
account the decision of the Full Bench in FMWU (WA Branch)
v Arpad Security Agency Pty P/L 69 WAIG 1989.

Accordingly all 34 complaints relating to a breach of Clause
22 must be dismissed.

In regard to the first three breaches alleged I am satisfied on
the balance of probabilities that each breach has been proven,
with the qualification that it is now common ground that Ms
White did not actually commence work on Friday 17 July
1992. It follows that the amounts claimed, as amended at the
hearing, must be paid by the defendants to Ms White.

In my view the conduct of the complainant’s case left much
to be desired in that it became apparent that there exists
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evidence of witnesses and documents which could have been
led but which was not. This Court can only determine cases
according to the evidence it receives and that is what I have
done. However, because of the concerns I have about the dra-
matic conflicts in evidence as to the key documents which
were tendered to this Court I have decided to refer the tran-
script of evidence to the Director of Public Prosecutions for
further investigation.

As previously indicated I will publish these reasons for de-
cision to the parties and if formal orders as to compensation,
penalties or costs are sought the complaints may be relisted
by the Clerk of Court before me at Central Law Courts at 9.00
am on a date convenient to the parties and myself.

(Sgd.) MR I.G. BROWN S.M.,
Industrial Magistrate.

IN THE INDUSTRIAL COURT
OF WESTERN AUSTRALIA

HELD AT PERTH

Complaint No.196 of 1997

Date Heard: 6/11/97

Date Decision Delivered: 10/12/97

BEFORE: MR R. LAWRENCE S.M.

BETWEEN:

IVAN POSA

Complainant

and

AUSTAL SHIPS PTY LTD

Defendant

Reasons for Decision.
The defendant is a party bound by the Industrial Relations

Act. The complainant alleges that the defendant has breached
an order made pursuant to the Act by failing to reinstate him
to his former position at Austal Ships Pty Ltd as a Trades
Assistant. The complainant seeks enforcement of that order,
together with costs and penalties.

The order in question was made by Commissioner J F.
Gregor on the 13th June 1997. For the purposes of these pro-
ceedings the relevant terms of the order are:

“Now therefore pursuant to the powers contained in the
Industrial Relations Act, 1979, the Commission hereby
orders by consent—

1. That Ivan Posa be reinstated to his former posi-
tion as a trades assistant with the respondent from
16th June 1997; and

2. That his employment or engagement be deemed
to be continuous in respect of any accrued enti-
tlements; and

3. That these arrangements be and are in full and
final settlement of the claim.”

There is little dispute on the facts. On the 16th June 1997,
in accordance with the terms of the order made by the Com-
missioner on the 13th June 1997, Mr Posa reported for work
at the defendants premises. He informed Mr Good, a repre-
sentative of the defendant company that he wished to return
to work as an employee. Mr Good informed him that he was
to be reinstated to his former position as a contractor trades
assistant. The complainant declined to commence employment
on that basis and sought legal advice. The following day he
returned to the defendant company and received the same of-
fer, which he declined. Since that period, until approximately
7 weeks from the date of this hearing, the complainant has
stated that he has continuously looked for alternative employ-
ment.

Approximately 7 weeks before the 6th November he was
employed as a welder earning $1100 per week.

The complainant now complains that the defendant has
breached the order made by the Commissioner on the 13th

June by failing to reinstate him to his former position as a
trades assistant with the defendant. He contends that he was
formally employed as an employee trades assistant. The de-
fendant submits that that was not the case and that he was
employed at all times as a contractor prior to the institution of
these proceedings.

At the end of the proceedings before me I formed a tenta-
tive view that if the Commissioner had made an order outside
his jurisdiction or which in some way failed to reflect the terms
of consent of the parties, then the defendant may not have
committed a breach of that order if the complainant could not
establish that his original status was not that of a contractor. If
the order was made without knowledge of that status, an ar-
gument could be developed as to its ambiguity. If the
complainant was a contractor and was offered reinstatement
to that former position then arguably a breach may not have
been committed.

However, upon careful consideration of the legislation I have
concluded that the order, the subject of these proceedings, is a
lawful final order and no argument can be legitimately pur-
sued before me as to its lawfulness or authenticity. For the
purposes of these proceedings I cannot examine the basis or
the circumstances behind its origin. The order is a lawful final
order upon which I must make a finding in relation to this
matter.

As the Commissioner only had jurisdiction to adjudicate in
industrial matters involving an employer/employee relation-
ship it automatically follows that the former position referred
to in the order is that of an employee. If, at the conclusion of
the proceedings before the Commissioner a party or parties
were of the opinion  hat the order did not reflect the terms of
consent then either party could have initiated appeal proceed-
ings before the appropriate authority. That is not my role.

As the order is a lawful order it cannot relate to a contrac-
tual relationship. The Commissioner only had jurisdiction to
involve himself in industrial matters and by applying that defi-
nition and the legislation as a whole that could only relate to
an employment relationship which by consent existed prior
to the commencement of the unlawful dismissal proceedings.
Contractual relationships do not fall within the definition of
industrial matters for the purposes of these proceedings.

Accordingly I find that the defendant did not offer to rein-
state the complainant to his former position as an employee
trades assistant in accordance with the lawful and final order
that is now before me and therefore breached that order.

IN THE INDUSTRIAL MAGISTRATES COURT

HELD AT PERTH

WESTERN AUSTRALIA

Complaint No. 79 of 1995

Heard: 11 October 1995

and 12 October 1995

Delivered: 27 February 1996

BEFORE: MR M.T. WHITELY, S.M.

COMPLAINANT: ALLAN GRAHAM SHUTTLETON

and

DEFENDANT: JAMES WILSON

Mr L B Robins with Ms C C Paterson appeared for the
Complainant

Mr A S Hodge with Ms H Prince appeared for the
Defendant.

Reasons for Decision.
INTRODUCTION:
This matter came before me by way of complaint alleging—

“That on the 23rd day of January, 1995 at Perth, James
Wilson threatened that the free and lawful exercise of the
trade of Clint Paul Di Giovanni would be interfered with
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by reason of the circumstances that Clint Paul Di Giovanni
was not a member of an organization of employees; con-
trary to section 96E(1)(b) of the Industrial Relations Act,
1979.”

The relevant section under which the complaint was made
is of recent origin, having been inserted in the Industrial
Relations Act, 1979 (“the Act”) by number 15 of 1993. The
material parts of the section, including the heading, reads as
follows—

“Discriminatory and injurious acts against persons
because of non-membership of employee organization
96E. (1) A person, including an organization of employ-
ees, must not threaten that—

(a) a discriminatory action will or may be taken
against a second person; or

(b) the free and lawful exercise of a second per-
son’s trade, profession or occupation will or
may be interfered with,

by reason of the circumstance that the second person or a
third person is not a member of an organization of em-
ployees.

(2) ...
(3) ...

Penalty applicable to subsections (1), (2) and (3)—
(a) in the case of an individual not less than $400

nor more than $5,000;
(b) in any other case, not less than $1,000 nor

more than $10,000; and a daily penalty of
$500.

(4) ...”
The purpose of the legislation can clearly be perceived from

the second reading speech of Mr Kierath M.P., The Honourable
Minister for Labour Relations. The Minister’s speech, reported
in Hansard of Thursday, 8 July, 1993 at 1459 and in particular
at page 1462 under the heading ‘Freedom of Association’,
contained the following statements—

“A significant principle in the Government’s industrial
relations policy has been the right of persons to enjoy
freedom of association. ...
The Government believes in the fundamental right of
people to work and to choose to join or not to join a
union. ... Accordingly, the provisions in this Bill will
confirm and make clear that which the existing part VIA
was intended to ensure—that it is illegal, in relation to a
contract of employment or a contract for services, for
one person to treat another either favourably or unfavour-
ably on the basis of membership or non-membership of
an organisation of employees or employers. Any arrange-
ment which would establish a closed shop, or any form
of compulsory unions, or provide for preference in em-
ployment, will be made illegal and that prohibition will
extend to awards, industrial agreements, orders or other
arrangements that are in force at the commencement of
this section of the Act.
Further, any form of coercive behaviour by a union or
any other person, on the basis of a person’s membership
or non-membership of a union, will be prohibited. Any
attempt to intimidate or induce an employer to act preju-
dicially towards an employee or prospective employee
on these grounds cannot be tolerated. The proposed pen-
alties for offences against these provisions are properly
severe. ...”

In the second reading speech on Tuesday, 7 September, 1993
introducing the Industrial Relations Amendment Bill to the
Legislative Council, the Honourable Peter Foss M.L.C.,
repeated the same comments in the Upper House (refer
Hansard Tuesday, 7 September, 1993).

It appears to me from a reading of the complaint and the
manner in which this case proceeded that the central matters
in issue in this action are whether the complainant has
established that—

(i) Mr Di Giovanni was carrying out the free and law-
ful exercise of a trade, profession or occupation;

(ii) Mr Di Giovanni was lawfully entitled to enter or re-
main upon the building site of the West End

Apartments on the corner of Milligan and Murray
Streets, Perth (“site”or “the site”);

(iii) The Defendant used words to Mr Di Giovanni along
the lines: “Well you can’t come on site and you can’t
do any work here”, “If you want to do any work and
if you want to come on site, go down to the City to
this address.....and get yourself a Union ticket and
tell them that Jim Fletcher sent you”, and, “When
you’ve got the ticket, come back and you can work
here”;          and,

(iv) If such words were spoken by the Defendant, whether
those words constituted a ‘threat’ within the mean-
ing of section 96E(1).

I propose to summarize the uncontested matters before
dealing with the issues in dispute.

UNDISPUTED FACTS:
It is uncontested that Clint Paul Di Giovanni on 23rd Janu-

ary, 1995 was a signwriter (having just completed his
apprenticeship and obtained his trade certificate on 7 January
1995) employed by Elite Engraving. Mr John Mahoney was
the proprietor of the business known as Elite Engraving. A
significant part of the business comprised the making and af-
fixing of signs.

On Monday, 23rd January, 1995, Mr Mahoney instructed
Mr Di Giovanni to go to a nearly-completed building known
as West End Apartments at the corner of Milligan and Murray
Streets, Perth, to install and affix signs to a number of doors
in the building. Mr Di Giovanni was instructed to seek out a
person named Brian (it is accepted evidence that this “Brian”
was Brian Francis Dunham, the Finishing Supervisor or Fore-
man for Fletcher Construction Australia Limited, the builders
of West End Apartments). Brian was to give him further di-
rections regarding the erection of the signs.

It is common ground that Mr Di Giovanni arrived at the
building site in his employer’s van either late morning or early
afternoon of 23rd January, 1995 with the signs to be installed.
Mr Di Giovanni parked the van a short distance from the
building site in Murray Street and then proceeded onto the
building site. He carried his mobile telephone so that he could
contact his employer if required. . It is accepted that at the
time Mr Di Giovanni was not wearing a helmet or hard cap
when he went onto the site.

In a laneway or alleyway adjacent to the building, but upon
the building site, Mr Di Giovanni met the Defendant, Mr James
Wilson.

It is undisputed that Mr James Wilson was employed on the
site as a builders’ labourer and safety officer. In addition to
these responsibilities, Mr Wilson was also the Shop Steward
for the Western Australian Builders Labourers, Painters and
Plasterers Union of Workers (“B.L.P. & P.U.”)—I believe that
during the course of the evidence the Union was also referred
to as the B.L.F.

It is agreed that Mr Di Giovanni indicated to Mr. Wilson
that he was looking for a “bloke called Brian” and that he was
there to “do some signs”.

After telling Mr Di Giovanni that Brian was on site at the
time, Mr Wilson asked Mr Di Giovanni if he was in the Union.
Mr Di Giovanni indicated that he was not in the Union and
told Mr Wilson that he was an apprentice and was just finishing
his time as an apprentice and had been working under his old
boss’s ticket—Mr Wilson was not sure as to whether the
reference was “under his old man’s ticket”.

Mr Wilson then asked Mr Di Giovanni if he ever thought
about joining the Union. Mr Di Giovanni indicated: “No”.

Mr Brian Dunham then arrived and was advised by Mr
Wilson as to the reason why Mr Di Giovanni was there. Mr
Wilson advised Mr Dunham that Mr Di Giovanni was not in
the Union.

It is undisputed that at some stage whilst the parties were
conversing in the laneway Mr Wilson advised Mr Di Giovanni
that if he wanted to join the Union, that he should go down to
Moore Street and get a Union ticket.

Mr Di Giovanni did not go to Moore Street or join the Union.
He returned to the van and telephoned his employer. He was
instructed to return to Mr Brian Dunham and show Mr Dunham
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how to erect the signs in the building. It is accepted evidence
that Mr Dunham took the signs and went back into the building
and with another person and erected the signs.

Mr Di Giovanni then returned to his place of employment.
It is common ground that the complainant Mr Shuttleton,

an Industrial Inspector with the Building Task Force, together
with Mr Jim Zaknich, the Manager of the Industrial and
Compliance Task Force, spoke to the Defendant on the 6th
February, 1995. This conversation took place in the presence
of Mr Kim Young, President of the B.L.P. & P.U.

It is accepted that, after he was informed that one of the
workers employed by Elite Engraving had alleged that he had
been refused entry to the site because he was not a Union
member, Mr Wilson made no admissions to Mr Shuttleton or
Mr Zaknich as to these allegations. Mr Wilson said: “I don’t
agree with that.” on a number of allegations put to him, and
went on to say that he had been approached by Mr Di Giovanni
and had asked Mr Di Giovanni if he was a member of the
Union. He said that Mr Di Giovanni had replied: “No”. Mr
Wilson said that he asked him if he had thought about the
Union. He said that Mr Di Giovanni had replied that he was
not in the Union and was just out of his apprenticeship and
had been working “on his old man’s ticket”.

It is also undisputed that the Defendant told the two
investigating officers that he advised Mr Di Giovanni that if
he wanted to join the Union he was to go down to Moore
Street and join it. Mr Wilson indicated that Brian Dunham
had then come on the scene and had taken over the matter.
The Defendant told the two officers that he had not pressured
Mr Di Giovanni into joining the Union.

That summarizes the undisputed matters in these
proceedings. I now turn to the disputed factual matters.

DISPUTED MATTERS:
It is the evidence of Mr Di Giovanni, that when he met the

Defendant, James Wilson, he told him that he was there to do
some signs. He indicated to the Defendant that he wanted to
see a man named Brian. While he was waiting for ‘Brian”, Mr
Wilson asked him if he was in the Union. He told Mr Wilson
that he was not. Mr Wilson then said: “Well, you can’t come
on site and you can’t do any work here”. He responded to Mr
Wilson by saying: “I used to work under my old boss’s Union
ticket”. Shortly after that a man came down and introduced
himself as Brian. Mr Wilson then said to this Brian: “He’s not
in the Union”. Brian then stated: “You can’t come on site. You
can’t do any work here”. Mr Wilson then said: “If you want to
do any work and if you want to come on site, go down to the
City to this address...”. He was then told the address. Mr Di
Giovanni said that at this point of time he cannot remember
the address, but he knew it was in the City and believed the
name was Moore Street. Mr Wilson also told him: “And get
yourself a Union ticket and tell them that Jim Fletcher sent
you”. Mr Wilson then said: “When you’ve got the ticket, come
back and you can work here”. Mr Di Giovanni said that he
just replied: “okay”, but did not intend to go to the Union
office. He returned to the van and rang John Mahoney and
told him what had happened. As a result of instructions given
to him by Mr Mahoney he went back to the site and located
Brian. He then gave the signs to Brian and showed him how
to fix them to the doors. This took about 5 minutes. After that
he returned to the factory.

Mr Di Giovanni said that he did not go on site to do the
work because Mr Wilson had said that he could not do so
since he did not have a Union ticket.

In cross-examination, he stated that he arrived at the site in
a T-shirt and shorts. He agreed that he was not wearing a hard
hat when he went on site. He acknowledged that James Wilson
and others on the site were wearing hard hats. He conceded
that if a person wanted to go onto an uncompleted building
site, hard hats were required for safety reasons. He also
conceded that it could clearly be seen that there was building
activity in progress at the site. He denied that Mr Wilson said
anything about a helmet or safety boots.

At the time the word “Fletchers” did not mean anything to
him. He denied using the term.

He said that it was he who approached the defendant; it was
not the other way around. When he approached the Defendant
he said: “I’m here to do some signs. Is there a person by the

name of Brian I can see”. After he had spoken to Mr Wilson,
Mr Wilson did not try to stop him from going onto the site.

He knew that he needed permission to go onto a building
site. He denied that he demanded entry to the site

He said that they were waiting for Brian for only a couple
of minutes. Whilst they were waiting Mr Wilson did not tell
him where to go to join the Union; nor did Mr Wilson tell that
it was a Union site. This was said after Brian arrived in the
laneway.

He further denied that Mr Wilson said to Brian Dunham:
“I’ll leave you with him”, or words: “I’ll let you sort it out”. It
was not the case that after the Defendant introduced him to
Brian the Defendant then left him and Brian to talk between
themselves.

He agreed that Mr Wilson did not threaten him, swear at
him nor was he in any way rude to him. Nor did the Defendant
tell him to get off the site after Brian had told him to leave the
site. Although they both told him that he could not come onto
the site, Brian was the last person to tell him to go off the site.

The next witness called by the Complainant was Brian
Francis Dunham.

Mr Dunham said that he worked for Fletcher Construction
for about 34 years. He was told by James Wilson that the young
man (he identified in Court the witness Clint Di Giovanni)
was not in the Union and not a Union man. He was then asked
by Mr Wilson if he could do something about it. Mr Dunham
said that he could not remember exactly what was said, but
they were words along the lines: “We’ve got a guy here who
wants to fix some signs. He’s not in the Union. What are you
going to do about it?”. Mr Dunham said that he could not
remember saying anything to Mr Wilson who then left to go
about his business. He then spoke to Clint Di Giovanni. He
said that as a result of what he said to Mr Di Giovanni he was
convicted under section 96E. He had pleaded guilty to the
complaint.

After he had spoken to Mr Di Giovanni he went to attend to
a phone call. Later he left the site and went into Murray Street.
He agreed that he went to the van to pick up the signs. Mr Di
Giovanni gave him the signs to erect. He later fixed them to
the doors after he had asked Mr Di Giovanni how to do it.

In cross-examination, Mr Dunham said that the first words
that Mr Wilson said to him were: “The young guy is here to
fix some signs”. The next thing Mr Wilson said was that Mr
Di Giovanni was not a Union member. Mr Wilson then said:
“I’ll leave it to you to sort out”. He said that Jim Wilson then
left. He denied that Mr Wilson indicated to Mr Di Giovanni
that if he wanted to join the Union that he was to go to a
certain address. He said that if such a conversation took place
he would have remembered it.

The next witnesses called by the complainant were Mr
Shuttleton or Mr Zaknich. I do not propose to detail the
evidence of these witnesses since there was no significant
challenge to their testimony except for two matters: (a) whether
Mr Wilson used the phrase: “I generally run things around
here” when initially being spoken to by the two officers; and
(b), whether Mr Zaknich took notes at the time and then read
them out to the Defendant after the end of the interview.
Otherwise, their evidence was substantially unchallenged.

That, generally, is the evidence adduced by the Complainant
in support of the contested allegations in the complaint.

The Defendant in his response to the above allegations said
that when he saw the young man not wearing a hard cap, he
approached him and asked him if he was looking for someone.
He said that he was told by this young man that he was looking
for a bloke called Brian. He said to the young man: “Brian
Dunham from Fletchers?” He said the reply was: “Yes, I think
so”.

He informed the young man that Brian was on the site. He
also told him that it was a Union site. At that time he did not
know what the young man was there for. He was telling him
that it was a Union site because the young man did not have a
hat on or tools and also because of safety and other allowances
were applicable. He then asked the young man if he was in
the Union. The young man replied that he was not in the Union.
Then they both just looked at one another. Then the young
man told him he was an apprentice and was just finishing his
time as an apprentice and had been working under his old
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man’s ticket. Mr Wilson conceded that he may have been
mistaken about the words “old man”; the young man might
have said his “old boss’s ticket”.

Mr Wilson said that whilst they were waiting he asked the
young man if he ever thought about joining the Union. He
said the young man replied: “No”. He then said to the young
man: “If you want to join the Union, you could go down to
Moore Street and get a ticket down there”. He said that it was
about this time that the young man said that he was there to
put up signs. However, he was not quite sure at what stage
this was said.

The Defendant denied that he said: “You can’t come on site
and you can’t do any work here”. He said that he did not have
the authority to say that to the young man. He was aware about
the issue of Unions and non-Unions on site. He became aware
of this through his monthly Union meetings. He said that he
was aware on the 23 January 1995 that it was not lawful to
stop people coming on site if they did not belong to a Union.

When Brian Dunham came into the alley he indicated to the
young man who Brian was and took him to see Brian. He said
that he said to Brian: “This young bloke is here to put up
some signs on the job. He’s not in the Union. You sort it out”.
He said that he then moved off. After that he did not have any
further conversation with the young man. He did not hear what
Brian said to the young man.

Mr Wilson said that the reason for telling Brian that the
young man was not in the Union was to make Brian aware of
‘accident cover’ and ‘journey cover’. As far as he was
concerned Brian was in charge of the site. Only Brian could
get into the stairwell with keys.

He maintained during his evidence-in-chief that he did not
tell the young man that he must have a Union ticket if he
wanted to come and do any work on site. Nor did he say to the
young man that he had to get a Union ticket. He could not
recall if he said to the young man that once he got a Union
ticket then he could come back on site and work there.

He agreed that he spoke to the industrial inspectors on the
6th of February, 1995 and that at that time he could remember
what had happened with the young man. He denied that he
said to the inspectors that he ran things around there on the
building site. He merely told them that he was the safety
representative, shop steward, scaffolder, rigger, labourer and
that he could do everything. He said that it was in that context
that he said to them: “I do everything”. He said that it was
more of a joke.

He said that he was a member of the BLF and was the Union
representative at the time. He had been in the Union for about
12 years. He was in charge of Union matters on site. He saw,
however, that his main job was as a safety representative. It
was not his job to see that all persons on site were Union
members.

He denied that, after he had told Brian Dunham that the
young man was not in the Union, he said to Brian Dunham in
the presence of Mr Di Giovanni: “What are you going to do
about it”. He also denied saying the other words alleged by
Mr Di Giovanni. He conceded, however, that his memory was
pretty poor, especially in light of the fact that the incident was
eleven months earlier. He said that it was only a 2-3 minute
conversation and was not important on the day.

In re-examination he said that not everyone on site was a
member of the Union.

That is the summary of the factual matters in dispute.
CREDIBILITY:
Before dealing with the primary issues I propose to deal

with the collateral issue of credibility. As can plainly be seen
from the evidence, credibility is very much in issue in these
proceedings.

It is a general rule of law that where there is a conflict in the
evidence of the parties and credibility is in issue, then the
burden is upon the proponent of the fact or issue to persuade
the court (as the decider of fact) to prefer and accept the
proponent’s version as the credible and reliable one. The onus
of proof on this issue always follows the general burden of
proof residing on the party carrying the affirmative proposition
for the particular fact or issue, unless there are statutory
provisions to the contrary.

In this particular instance the complainant carries the burden
of establishing the commission of an offence by the defendant
under section 96E(1), and to that end the complainant must
persuade the Court as to the essential elements of the offence.

The degree of proof in this instance is the criminal standard,
being proof beyond reasonable doubt, which standard also
applies to the issue of credibility.

FINDINGS ON CREDIBILITY:
After considering the testimonies of the witnesses, as well

as the evidence in general, and after noting the demeanour of
the witnesses and the manner in which they gave their evidence,
it is my considered opinion that where there is a conflict
between the testimony of Mr Di Giovanni and that of Mr
Dunham and the Defendant then, generally, the account given
by Mr Di Giovanni ought to be accepted as reliable and
credible.

I arrive at this conclusion from the manner in which Mr Di
Giovanni presented his evidence. He presented his evidence
in an honest and straightforward manner. He was not shaken
under cross-examination. His story and recounting of the
events had an inherent consistency; it accorded not only with
the matters which were common ground between the parties
but was consistent with other evidence.

An example of this was Mr Dunham’s testimony as to what
the Defendant initially said to him about the young man not
being in the Union. It was as a result of what the Defendant
told Mr Dunham that clearly encouraged him to make
statements to Mr Di Giovanni and led him to breach the
provisions of section 96E of the Act.

It is also clear from the evidence that in a number of
important aspects the Defendant corroborates Mr Di
Giovanni’s recollection of the events. In this regard it is
conceded by Mr Wilson that he put to Mr Di Giovanni a
number of matters, such as: whether he was a member of the
Union; that it was a Union site; that if Mr Di Giovanni wished
to join the Union then he was to go to an address in the City
which was the location of the Union office. Not only does this
evidence confirm and corroborate Mr Di Giovanni’s testimony
but it also indicates that the matter of membership or non-
membership of a union was foremost in the mind of the
Defendant.

My determination that I accept Mr Di Giovanni’s testimony
as the most reliable account is not to say that I accept Mr Di
Giovanni’s evidence uncritically and without reservation. For
example, Mr Di Giovanni may well have been mistaken in
some instances—he most likely misunderstood Mr Wilson’s
remark “Jim of Fletcher’s” as “Jim Fletcher”, since it appears
obvious that the Defendant was referring to his employer
Fletcher Construction . Despite this reservation on a particular
aspect of Mr Di Giovanni’s testimony, my overall impression
was that this witness had a clearer recollection and gave a
more accurate account of the events and conversation on 23
January 1995, than that of the Defendant and Mr Dunham.

On the other hand, during the course of the evidence I could
not help but note the disparity between the manner in which
Mr Di Giovanni gave his evidence and the manner in which
the Defendant gave his evidence.

It is my assessment that Mr Wilson was not a reliable witness
in those matters which were clearly critical to his version of
the events. I noted that on occasions he was vague. At times
under cross-examination he retreated from his previous
position. An example of this was in regard to the alleged
statement that Mr Di Giovanni had told him that he had been
working under “his old man’s ticket”. When pressed at one
stage under cross-examination, he conceded that he may not
have had a good recollection of the events of January 1995.

I find that the Defendant was not only unreliable as a witness
to the disputed facts but it is also my view that portions of his
testimony were intentionally reconstructed. My impression
was that this was done for the purpose of presenting a more
attractive version to support his contention that Mr Di Giovanni
was prevented from entering the building for purposes other
than not being a Union member. I found this aspect of
intentional reconstruction to be the case when the Defendant
testified that his main concern was to prevent Mr Di Giovanni’s
entering the site because of safety reasons, due to Mr Di
Giovanni not wearing a hard hat or safety boots. I do not accept
that this matter of ‘hard hat’ was ever considered or raised by
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the Defendant on 23 January 1995. If such had been the case
I would have expected that not only would Mr Di Giovanni
have remembered it but the defendant would have raised it
with Mr Dunham on 23 January and at his meeting with Mr
Shuttleton and Mr Zaknich on 6 February. There is no evidence
to support the Defendant on that point.

I, therefore, place no weight on the Defendant’s account
when it is significantly in conflict with Mr Di Giovanni and
testimonies of witnesses.

I place little weight on Mr Dunham’s evidence as to what
transpired when he came on the scene, when that evidence is
in conflict with the testimony of Mr Di Giovanni. It is my
opinion that Mr Dunham was prepared to have convenient
lapses of memory when giving his evidence. I was left with
the impression that this may have been occasioned by his
concern to maintain a good working relationship with Mr
Wilson. In this respect, it appeared to me that Mr Wilson
exercised a fair amount of influence on the site and with Mr
Dunham. Support for this view may be found in the statement
(which I accept was made) of the Defendant to Mr Shuttleton
and Mr Zaknich that: “I generally run things around here.”.
This statement is more than likely a true reflection of the
influence exercised by the Defendant at the site and in his
working relationship with Mr Dunham.

I conclude that the Complainant has persuaded me to prefer
and accept the evidence of Mr Di Giovanni as against that of
Mr Wilson and Mr Dunham. As a result of this determination
I find that, other than the phrase relating to “Jim Fletcher”,
the Defendant spoke the words as contended by Mr Di
Giovanni.

Despite the above findings on credibility it still remains for
me to determine whether Mr Di Giovanni was lawfully upon
the site and whether the words spoken by Mr Wilson
constituted a threat to interfere with the free and lawful exercise
of Mr Di Giovanni’s trade and occupation.

I intend to deal firstly with the meaning of the word
“threaten” in section 96E(1) of the Act. I will then determine
whether the words spoken by the Defendant (as per my
findings) have the capacity of signifying a threat and whether
the Defendant did in fact threaten to interfere with Mr Di
Giovanni’s trade because he was not a member of a Union.

THREAT:
When considering the meaning of words the Courts have

consistently turned to the common dictionaries for assistance,
unless, of course, the particular word has acquired some special
legal significance or has been defined within a particular
statute.

In regard to the words ‘threaten’ or ‘threat’, the Shorter
Oxford English Dictionary declares that the verb ‘threaten’
includes: “to try to influence (a person) by menaces; to utter
or hold out a threat against; to declare (usu. conditionally)
one’s intention of inflicting injury upon; to menace........ to be
likely to injure; to be a source of danger to; ... to hold out or
offer (some injury) by way of a threat; to declare one’s intention
of inflicting ...”

The Macquarie Dictionary canvasses a similar meaning
for the word when it declares: “to utter a threat against; menace
... to be a menace or source of danger to ... to offer (a
punishment, injury, etc.) by way of a threat ... to indicate
impending evil or mischief.”.

Reference was also made by Mr Robins, counsel for the
complainant, to the meaning of the word ‘threat’ in the
Australian Concise Oxford Dictionary, Melbourne, Oxford
University Press 1987 as including: “..such as may restrain
person’s freedom of action..”.

In the text Words And Phrases Legally Defined, Third
Edition, at page 296, reference is made to the use of the word
“threat” in the context of an industrial action. The compilers
of that text observe the comments of Lush J. in the case of
Wood & Barrow v. Bowron (1866) LR 2 QB 21 at 30—

“After the decisions that have been given upon this stat-
ute [a repealed Act which dealt with illegal combinations
of workmen] it is too late to say that the word “threat” is
limited to the declaration of an intention to do those acts
with which it stands in intimate connection, viz acts of
violence to the property or person of another. The cases
that have been decided show that the word must have a

wider sense; namely, a threat by act or words of doing
some injury to another person. But I apprehend that it is
the every essence of a threat that it should be made for
the purpose of intimidating or overcoming the will of the
person to whom it is addressed.”.

Lord Herschell in Allen v. Flood (1898) AC 1 at 129
observed—

“It is undeniable that the terms ‘threat’, ‘coercion’, and
even ‘intimidation’, are often applied in popular language
to utterances which are quite lawful and which give rise
to no liability either civil or criminal. They mean no more
than this, that the so-called threat puts pressure, and per-
haps extreme pressure, on the person to whom it is
addressed to take a particular course. Of this again num-
berless instances might be given. Even then if it can be
said without abuse of language that the employers were
‘intimidated and coerced’ by the appellant, even if this
be in a certain sense true, it by no means follows that he
committed a wrong or is under any legal liability for his
act. Everything depends on the nature of the representa-
tion or statement by which the pressure was exercised.
The law cannot regard the act differently because you
choose to call it a threat or coercion instead of an intima-
tion or warning.”

As I have already remarked, the Honourable Minister For
Labour Relations in the Second Reading speech on 8 July,
1993 (Hansard at 1462) in regard to Bill containing section
96E said: “...any form of coercive behaviour (my highlighting)
by a union or any other person on the basis of a person’s
membership or non-membership of a union , will be
prohibited...”

Having considered the meaning of the word ‘threaten’ in
the above dictionaries and text, as well as the Second Reading
speech in Parliament, it is my view that the legislative intent
in regard to the word “threaten” as it appears in section 96E(1)
was to cover those instances of acts and words made for the
purpose of intimidating, pressuring or coercing a person to
join a Union. Thus, I find that the word was intended to convey
a wider meaning than an intimation of violence or injury, as
outlined in the Wood & Barrow v. Bowron Case above.

After applying this wider meaning to my findings on the
facts (that is, that Mr Wilson used the words as alleged by Mr
Di Giovanni), I find that the words used by the Defendant had
the capacity to signify a threat.

It is also my finding that, in the circumstances or context in
which the words were used, the words did in fact constitute a
threat.

I have no hesitation in concluding, therefore, that Mr Wilson
intended his words to be a threat (that is, a ‘threat’ within the
wider usage of the word).

FREE AND LAWFUL EXERCISE OF TRADE AND
OCCUPATION:

It needs to be determined whether Mr Di Giovanni was going
about the free and lawful exercise of his trade and occupation

It would appear to me that it is undisputed and not an issue
that Mr Di Giovanni’s employer had a contract to put up signs
in the building. That is the only reasonable inference that one
could draw from the undisputed evidence. In such a situation,
employees of Elite Engraving, acting under the instructions
of Mr John Mahoney, would be entitled to go to the site, enter
the premises, and carry out the work. It is obvious that such a
contract existed since Mr Dunham carried out this task after
Mr Di Giovanni had shown him how to do the job

I find that Mr Di Giovanni, who was a qualified signwriter,
was going about the free and lawful exercise of his trade and
occupation when he entered the site. Mr Di Giovanni told the
defendant at the outset that he was there to ply his trade when he
said: “I’m just here to do some signs. Is there someone around
here by the name of Brian I could see”. This is confirmed by the
Defendant, who also passed this message on to Mr Dunham This
was a clear and unambiguous intimation that Mr Di Giovanni
was there upon lawful business in relation to his trade.

In the circumstances Mr Di Giovanni clearly had an implied
licence to enter the building site to complete his employer’s
contractual obligations.. Until that licence was revoked, it is
my view that Mr Di Giovanni was entitled to go on, and remain
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on, the site until he had completed his task.
It is clear that in this instance Mr Di Giovanni’s licence was

revoked. The question that needs to be answered in this case
is whether such revocation was within authority and lawful.

LAWFULLY ON THE SITE:
I understand that it is the contention of the Defendant,

through his counsel, that due to safety requirements it was not
lawful for Mr Di Giovanni to enter the site since he was not
wearing a hard hat, and was not wearing safety boots—that
is, that he was not suitably attired for carrying out his trade
and occupation. It is contended that, if this was the situation,
Mr Di Giovanni could not lawfully enter the site and having
entered the site, could not lawfully remain upon the site. In
these circumstances, it is suggested that Mr Wilson was quite
entitled, as a safety officer, to order Mr Di Giovanni to leave
the site.

I would accept that if the Defendant, as safety officer,
indicated to Mr Di Giovanni that he was not to come on or
remain on site for safety reasons (since it is common ground
that he was not wearing a hard hat), then Mr Di Giovanni’s
implied licence would have been revoked and he would have
been unlawfully upon the site.

This is clear from the House of Lords Decision in Morris v.
Beardmores (1981) A.C. 446, in particular Lord Diplock’s
comments at pp.455-456, that it is a “person’s common law
right to prevent other persons from entering or remaining on
his property without his permission”. I appreciate that the
House of Lords was dealing with the implied licence of a
constable to enter upon a person’s property and to require
him to take a breath test. The Court in that instance was dealing
with the issue as to whether a constable was acting lawfully, if
he is then committing the tort of trespass on the person’s
property after his implied licence had been revoked. In the
course of his speech Lord Edmund-Davies said at page 458—

“But although policeman have been vested by statute with
powers beyond those of other people, they are exercis-
able only by virtue of the authority thereby conferred
upon them and in the execution of their duty. A police-
man as such—in or out of uniform—has no powers or
authority beyond those of the ordinary citizen on occa-
sions or in matters which are unconnected with his duties.
My Lords, I have respectfully to say that I regard it as
unthinkable that a policeman may properly be regarded
as acting in the execution of his duty when he is acting
unlawfully, and this regardless of whether his contraven-
tion is of the criminal law or simply of the civil law.”

It can clearly be perceived from this case that an ordinary
citizen in pursuit of his trade associated with the premises has
an implied licence (in the absence of express authority) to
enter those premises. Similarly, a person who has the authority
from those who have lawful possession or control over the
property is empowered to prevent or revoke a licence to enter
the property.

However, as I have already intimated, I do not accept that
the safety aspect was ever raised by the Defendant with Mr Di
Giovanni. It is my view that this safety factor was constructed
by the Defendant after the event. It smacks of intentional
reconstruction in an attempt to give some legitimacy to Mr
Wilson’s clear intimation to Mr Di Giovanni to join a Union
if he wished to come upon the site.

It would appear to me from a reading of section 96E that if
the revocation of such licence was on the basis that the person
entering was not a member of the Union and that his entry
was conditional upon him being a member of the Union, then
such revocation would be unlawful. In such a case the implied
licence would not have been revoked;. Mr Di Giovanni could
not be regarded as a trespasser.

It is my finding that the attempted revocation of Mr Di
Giovanni’s licence to enter upon the site was done for the sole
purpose of interfering with Mr Di Giovanni’s lawful exercise
of trade, profession or occupation. In my view, it was the clear
intention of Parliament to prohibit a revocation of an express
licence or implied licence in such case.

It is my understanding that it is also the submission of Mr
Hodge, counsel for the Defendant, that, even if the Defendant
used the words as alleged by Mr Di Giovanni, there was no
actual interference since it was Mr Dunham and not the

Defendant who had the authority to order Mr Di Giovanni
from the site and that, in fact, Mr Dunham was the operative
cause in Mr Di Giovanni leaving the site.

It is my opinion that there does not have to be an actual
interference for a person to fall within the prohibition under
section 96E; it is sufficient to fall within the prohibition as
long as there is a threat of interference within the meaning of
section 96E. Nor does a person have to be the sole operative
cause of the interference which constitutes the threat under
the provision. It is sufficient, in my view, if the person
participates in or is a causal factor in the threat. It is also my
opinion that a person may still be caught by section 96E even
if that person had no authority to revoke an implied licence,
as is alleged in the present case.

In the instant case, I find that the Defendant not only made
the threat but that the Defendant’s threat was a causal factor in
Mr Di Giovanni leaving the site, albeit that Mr Dunham’s
remark may have been the most significant factor in Mr Di
Giovanni leaving the site. It is also clear to me that the
Defendant had some influence on site as safety officer and
shop steward which would give him de facto power to cause
actual interference if such power was exercised. I have no doubt
that this was well appreciated by Mr Dunham and was the
likely reason for Mr Dunham’s remark: “You can’t come on
site. You can’t do any work here.” after the Defendant had
informed Mr Dunham that Mr Di Giovanni was not in the
Union. Mr Di Giovanni well understood that the intent of Mr
Wilson’s and Mr Dunham’s words was that he was not
welcome on the site if he was not a member of the Union; it
was for this reason he left the site, contacted his employer and
then proceeded to instruct Mr Dunham on how to erect the
signs.

CONCLUSION:
It is my conclusion that for the above reasons the

Complainant has established a breach of section 96E(1) on
the part of Mr Wilson, having proved the essential elements
of the complaint beyond reasonable doubt.
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the circumstances that that person was a member of an or-
ganisation of employees and that is contrary to section 96E
(I)(a) of the Industrial Relations Act I979. Frank Alexander
Cottrill (Cottrill) has also been charged that he threatened that
discriminatory action may be taken against Kershaw by rea-
son of the fact that Kershaw was not a member of an
organisation of employees and that is brought under section
96E (I)(a) of the Industrial Relations Act I979. Both offences
are alleged to have occurred on the 28th July I995 at Bunbury.
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At the time Leightons were building a platform for use on
the north-west shelf and Cottrill was a storeman employed by
Leightons. In his address at the opening Mr Robbins outlined
the alleged circumstances and they are that on the 28th July
I995, Kershaw received a telephone call from Mr Cottrill and
she was to meet him in the afternoon at about 4.00 to 4.30 at
the security gate to the project. There was a discussion there
as to Mrs Kershaw submitting a price for a contract for sup-
plying the food to workers on site. It is during this conversation
that it is alleged that Mr Cottrill committed the offence. Be-
cause of the apparent company policy Leightons are also liable
under the Act. Prior to this conversation Mrs Kershaw had
supplied food to Leightons for the ground breaking ceremony
of the project and that was approximately the 1st March I995.

The Evidence of Kershaw
Mr Cottrill had contacted Mrs Kershaw and asked her to

submit a tender and she attended at the security gate where
she made notes of the conversation that she had with Mr
Cottrill. The diary was used in the course of the case for the
purpose of refreshing her memory. Initially the kitchen for
the purpose of catering was going to be at the gate according
to Mrs Kershaw. She was told that there was to be a meeting
on the 1st August for the company officials to decide who
would be the successful tenderer. She was also told

“you have to be in the AWU or Miscellaneous Workers
Union or your proposal will not be considered and you
will not be allowed on site.”

In cross-examination it was put to the witness that when she
was speaking to Cottrill at the gate, Cottrill said that Leightons
wanted to let the tender on the basis that it wouldn’t cost
Leightons any money, the witness denied this. Apparently it
had been the practice at some sites for the owner to supply a
kitchen for food contractors to use. When Mrs Kershaw put in
her proposal she asked for a subsidy of $I500 a month for the
kitchen. That was a subject of the conversation. She could not
remember whether he said that Leightons was not going to
pay the tenderer any money. Further in cross-examination the
witness said that the profits were to come from the sale of the
food to the workers. It was further put to her in cross-exami-
nation that at the gate on the day she said

“look what’s the story on unions for this”
and she denied that she made that comment to Cottrill. She
denied that there was anything said by Cottrill to the effect
that he wasn’t sure but that he thought it might be that staff
had to be a member of MWU or the AWU, but he wasn’t sure
and would check with management. When putting in the ten-
der Mrs Kershaw raised the question of $I500 per month for
the kitchen facility; also she said the flexible number of the
work force and the short period of the contract that was not an
attractive prospect for a contractor. Not raised in her submis-
sion was a question of union membership. The effect of not
supplying the kitchen by Leightons and her staff having to be
members of union made the whole proposition not a viable
one. The reason that Mrs Kershaw gave for not putting into
the proposal the question of the union fees was that she spoke
to Cottrill on Friday the 3Ist July and the proposal had to be
in on the following Tuesday and she had insufficient time to
prepare and get the information from the unions. She subse-
quently did some catering for the administrative staff of
Leightons and there was one incident which then caused fur-
ther problems.

She made no complaint immediately about the statement by
Cottrill and it was not raised until later and it was on that
occasion that she first made a complaint to the company about
the action of that person. She had made note of the conversa-
tion and the reason for doing that was that she knew she made
notes in her diary of such business propositions. She gave her
evidence in a reasonably direct manner and she was not un-
comfortable in the witness box.

Mr Hodge addressed me at length on the evidence of Mrs
Kershaw.

The first part related to what was actually said to her at the
gate. The statement by Cottrill was not limited to one occa-
sion. Mr Cottrill had discussions with a number of people
including Kershaw on July 28, 1995 and Dijkman and Douti
on August 8. When Cottrill spoke to Dijkman he said “you
know you have to - your staff have to be union members.”

Douti was with Dijkman and heard Cottrill say - “to come
on site your staff have to be union members”.

The evidence of Dijkman and Douti confirmed that Cottrill
had a consistent approach ie. the staff had to be union mem-
bers. There appears to be little room for confusion over the
way Cottrill approached the question of union membership.
On the two occasions it was raised by Cottrill, not by Kershaw
or Dijkman.

Mr Hodge submitted that the different versions were a re-
flection of Cottrill saying that for each of those persons to go
on the site on a respective visits then each had to be a member
of a union. A comparison was made between what Kershaw
and Douti said but did not cover how Dijkman had interpreted
it. Basically Dijkman’s interpretation was similar to Kershaw
ie. relating to the contract. I was not addressed on it but it
seemed strange that if Cottrill had invited them to put in pro-
posals he would say at the gate that they then had to be in the
union to go on to site to discuss it. Further he was delegated
the job to get submissions, there seemed no reason to have to
go on to the site if he was speaking to them at the gate. The
submission does not persuade me that Kershaw mistook the
words spoken by Cottrill.

Mr Hodge sought to show any contradictions in the pros-
ecution’s case and in particular the absence of the written
proposal by Mr Bryce who was a successful tenderer. The
aim was to show that if there was reference in the proposal to
union membership then that would confirm or possibly not
confirm the prosecutions contentions. Based on that the de-
fence rely on the absence of the documentation to show that it
was not the company policy that Cottrill was applying and
therefore I could take into account when deciding whether
Mrs Kershaw was correct in what she said. I do not see that its
absence can assist me in deciding what was said by Cottrill to
Kershaw. Depending on what it actually contained it may or
may not have been of assistance but there would be many
factors having a bearing on its use ie. the content and timing
of any conversation between Bryce and the persons from
Leightons. Also raised was the question of the menus. Given
her explanation and the work she had done at Leightons I do
not consider what she had to say about the menu is of any real
importance. It is a peripheral issue.

Also raised was whether she felt threatened by Cottrill’s
action. She did not report the matter to either the management
or the authorities. It was not raised until Shuttleton and Zaknich
came upon the scene inquiring about other union type mat-
ters. It is apparent that in putting in the proposal there was a
degree of haste which Kershaw saw as a problem of not hav-
ing sufficient time to follow up union rates and I can accept
what she said about that. It is correct that she raised in her
proposal the question of the site kitchen. It does not necessar-
ily follow that one cause of concern should necessarily exclude
the other as a cause. It had as she said words to the effect of a
combined effect.

Even if she had overcome the union membership problem
the payment for the kitchen still had to be resolved before she
could take on the work. On that basis I can accept that there
were too many problems to proceed and so she withdrew. That
course of events does not reflect badly on her position.

A comparison was made between her complaint concern-
ing a Mr Cain on the one hand and this particular matter on
the basis of early complaint. The two positions are quite dif-
ferent in that the issue with Cain from all accounts was a
confrontation -this was not. That is a significant variation and
is not really comparable. In the end I accept the evidence of
Kershaw and is not weakened by the matters raised.

Evidence of Dijkman
The next witness was Johannes Antonin Dijkman. This per-

son was asked to submit a tender which he did and
subsequently he was unsuccessful. On the day he went with
his chef Idriz Douti. There was a short conversation at the
gate to the site. As to the reliability of this witness he said that
he recorded what happened on his computer but he has since
disposed of it. He first spoke to somebody in authority when
he spoke to Alan Shuttleton but by this time had put the mat-
ter aside in his mind. The impact of what was said was made
because he remembered very clearly as he thought the ques-
tion of unions in the catering industry was past and he was
surprised when Cottrill raised it. On the 8th August 1995 he
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had been telephoned and asked to attend the site which he
subsequently did. At the time Cottrill said

“You know your staff have to be union members”
and he thought it had to be the AMU or something. This wit-
ness understood it that Leightons would not pay any money
and the money that he would make would be made from the
profit on the sales. In cross-examination it was put to him that
he said to Cottrill

“If I get this contract what is the story of union member-
ship of the staff”
and that Cottrill replied
“I don’t know I have to check with management and get
back to you.”

The witness denied that this conversation took place. Fur-
ther in cross-examination he said that Cottrill did not tell him
that he wasn’t sure what the position was with management
and unions in respect to this proposal. This witness’s evidence
was reasonably short and his recollection of what happened
on the day was brief. The event occurred in 1995 and I heard
the evidence in 1998, there was therefore an effluction of about
3 years from the event until the time of giving evidence. Be-
cause of the impact that the question of unions had on him I
am prepared to accept his version of the matter.

It was put to me that the worth of the witness was reduced
because Shuttleton had asked leading questions.

Question “did he ask you during that conversation with Mr
Cottrill Mr Cottrill said you and your staff had got to be mem-
bers of the union”

Answer “yes”.
However it has to be borne mi mind that this person also

said that he didn’t need to be reminded of it basically because
it was so unusual for the catering industry. My conclusion is
that even if it was a leading question the witness has satisfied
me that he had an independent memory. Apart from that the
question was asked in an interview. The reliability of that has
now been tested by the witness giving his version in court.

Evidence of Douti
Idriz Douti went to the site with Dijkman. He was present

for only a short period of the conversation. In examination of
chief he said that Cottrill said

“to come on site your staff have to be members of the
union.”

The witness said he walked away from the two at the gate.
In cross-examination it was put to the witness that Cottrill
said in respect to the proposal,

“no we stay here at the gate to talk about it you have to be
a member of the union to get on site.”

This witness’s evidence is not strong in the context in which
the discussion took place. From the evidence I consider it safe to
draw the conclusion that Cottrill said at the minimum that they
had to be in the union to come into the site, but I cannot draw a
conclusion as to whether it referred to that visit or the proposal.

Evidence of Zaknich and Shuttleton
The next bracket of evidence comes from James Anthony

Zaknich and Allan Graeme Shuttleton. On November 1 1995
the two went to Bunbury to enquire into this matter. Notes
were made by Shuttleton and those notes were relied upon by
both witnesses in the end. The witness Zaknich thought that
the conversation that was had with Cottrill took about half an
hour but he could not be certain. Cottrill was advised that
they were making enquiries as to a complaint that persons
had be a member of the union and section 96E of the act was
breached and that Inspector Shuttleton cautioned Cottrill.
Shuttleton read from some statements which he already had.
At the time the two inspectors spoke to Mr Cottrill he said he
was a storeman and he was employed by Leightons in Bunbury.
He read from a statement by Leonie Kershaw who referred to
the point that during the meeting Cottrill said

“you have to belong to the AWU or Miscellaneous Work-
ers Union or a proposal will not be considered and you
will not be allowed on site”

and then Cottrill was asked if he remembered this and he said
“yes” and then added

“I would have said that you would have to be a member
of your appropriate union or words to that effect”.

The contents of Dijkman’s statement apparently was read
to Cottrill (and I might say that none of these statements are
in evidence before the court) and Cottrill’s reply was that he
didn’t say that they couldn’t get on the site but that they would
still be required to be in their appropriate unions. In referring
to his notes the witness said

“Frank Cottrill said if you want to come on site all your
staff must be members of the Miscellaneous Workers
Union. Non-union staff are not allowed on site”.

He said “If I get the contract is it okay if I pay the union
fees”, and there was no answer. In the conversation with
Shuttleton Cottrill said

“I definitely would not have said that they could not come
on site if they weren’t in the union”

Mr Douti’s statement was referred to. Mr Cottrill said
“I emphatically deny that I said they couldn’t come on
site I possibly said you need to be in a union.”

At the time of the conversation Cottrill said that union mem-
bership didn’t come into it. Cottrill was asked what was the
management policy on the situation and his reply was “man-
agement wasn’t sure what the situation was with the AWU”.
As to his role in the whole thing Cottrill said that he was ring-
ing around for submissions.

In respect to his further remark “did management say any-
thing about union membership”, Cottrill’s reply was

“administration said that we think people coming on site
ought to be in the appropriate union.”

Shuttleton said to Cottrill
“who told you that”

and Cottrill said
“Shaun McGarry he said he would check with Mr
Greerson but he didn’t get back to me.”

Later it was put to Cottrill
“did you believe it was company policy for people to be
allowed to work on site need to be in a union”

and the reply from. Cottrill was
“yes I believed I was complying with company policy.”

It was further put to Cottrill “what was your responsibility
on site regarding catering arrangements”. The reply was “I
was to arrange it”. It was put to Cottrill

“I am told that it was fairly informal process”
and Cottrill said

“yes the meetings were held at the front gates we didn’t
go to an office.”

The notes were read out to Cottrill and he agreed with the
contents. After speaking to Cottrill the two then spoke to Shaun
McGarry, the administrative contract manager for Leightons
Contractors. The conversation opened with

“We want to discuss several allegations that Frank Cottrill
told several people that they had to belong to either the Mis-
cellaneous Workers Union or the Australian Workers Union
before they could come on site to set up a canteen”

and that Cottrill had said that McGarry told him
“people coming on site ought to be in the appropriate
Union. Is it company policy to require union member-
ship to work on site”

and McGarry replied “that’s not company policy”. Shuttleton
said

“Frank also said that he got the impression from you that
people coming on site would probably need to be in the
union.”

McGarry replied
“my understanding is the question of union coverage for
subcontractors came up.

He said
“My reply was it would be in their interests to be in the
appropriate union.”

Shuttleton said “what union would apply to catering”.
McGarry said “The AWU or the AMU”. Shuttleton said to
McGarry

“did you give instructions to Frank or anybody that work-
ers on site had to join a union.” McGarry said “no but



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 439980 W.A.I.G.

there may have been a misunderstanding. I was overseas
when the contracts were being let.”

Shuttleton said “did you give any instructions to Frank”,
McGarry said I asked him to follow up on the contracts”
Shuttleton said “did you discuss union coverage with him.
McGarry said “yes it was discussed.”

Shuttleton said to McGarry
“one of the caterers said that they were told if they did
not want to join the union they could put their canteen
outside the gate and work from there.”

McGarry said that’s an option. Shuttleton said
“isn’t that a heavy suggestion that you have to join a un-
ion to work on site”.

McGarry said
“your word not mine. You can’t insist that they belong to
a union.”

Shuttleton said
“what exactly did you say to Frank Cottrill.”

McGarry said
“my interpretation is I would have said it would be in
their interests to join. It was not openly discussed but I
could have suggested which unions.”

Shuttleton said
“Are you aware of Part 6A of the Industrial Relations Act
relating to union membership.”

McGarry said “yes”.
Shuttleton said

“you said you told Frank that it would be in the interests
of the caterers to be in a union.”

McGarry said “yes”. Shuttleton said “why”. McGarry said
“because I have the seen the results of the pressure placed
on people on site who are not members of a union. I have
seen first-hand pressure put on them by union conven-
ors.”

Shuttleton said
“what about any pressure put on the company by un-
ions”

McGarry said
“not in my experience. We think people coming on site
ought to be in the appropriate union.”

Shuttleton said
“he also said that you said that you would check with
John Greerson but you didn’t get back to him.”

McGarry said
“if Frank said that that’s probably right”

Shuttleton said
“he believed he was acting according to company policy.

McGarry said
I couldn’t deny that I gave that impression. My position
is cost control, contract administration and letting sub-
contracts I have not had much experience with industrial
relations I seeked directions from my project manager”.

The notes were then read back, he was asked if they were
correct, he said “yes”. The two then went and spoke to Mr
Greerson and the reason for that was that he was referred to as
the manager for the project and obviously gave instructions to
McGarry. The two introduced themselves and it was said

“we want to discuss several allegations that your storeman
Frank Cottrill told several people that they had to belong
to either the Miscellaneous Workers Union or the Aus-
tralian Workers Union before they could come on site to
set up a canteen.”

Shuttleton read from the statement of Leonie Kershaw and
quoting from her statement said

“during the meeting Frank Cottrill said they had to be-
long to the AWU or Miscellaneous Workers Union or the
proposal would not be considered and you would not be
allowed on site.”

Shuttleton said “is that company policy” John Greerson said
“its not company policy”. Shuttleton said “what is the com-
pany policy” Greerson said

“there is a fine line between words it is probably more of
an understanding.”

After further conversations Shuttleton said
“given what Frank said is it company policy to require
union membership.”

Greerson said
“to some extent. We have non-unionists on site. Some
people have torn up their union tickets. I know that they
are still in the union it shows how they feel.”

Shuttleton said “you said to some extent is it or isn’t it”
Greerson said

“we work under an award but it has a preference clause
for unionists. It is company policy to apply the prefer-
ence clause”

Shuttleton said
“my understanding is that preference clauses only ap-
plies on a one to one basis that is you have two people
applying for a job and if all other things are equal such as
experience, qualifications. It does not have general ap-
plication when applying for jobs.”

Greerson said “or if you have two applicants for applica-
tions side by side in front of you.” Shuttleton said “does the
award incorporate caterers” Greerson said I don’t know”.
Shuttleton said

“I’ll ask you again is it company policy to require people
coming onto site to work to have to belong to a union.
Greerson said to some extent because of the preference
clause.”

Again with this interview it was read back to Mr Greerson
and he accepted that it was accurate.

The next person interviewed was Mr McCauley. He said
that he was engineering manager for Leighton Contractors in
Bunbury on the project Shuttleton said

“we want to discuss several allegations that Frank Cottrill
told several people that they had to belong to either the
Miscellaneous Workers Union or the Australian Workers
Union before they could come on site to set up a canteen,
did you have anything to do with the catering contract.”

McCauley said only after the process was finished. Frank
had handled it all and dropped the applications in. There were
four of them. Shuttleton said

“who selected the successful operator.”
McCauley said ‘Stuart and myself.” Shuttleton said “were

there any guidelines given to Frank.” McCauley said I pre-
sume so.” Shuttleton said “what do you mean”. McCauley
said I didn’t give him any.” Shuttleton said “who did”.
McCauley said “it would have been Shaun.” Shuttleton said

“well we have had allegations from a number of people
to the effect that they could not come on site to operate
the canteen unless they were members of either the Mis-
cellaneous Workers Union or the AWU.”

McCauley said “we can’t say that they have to be in a un-
ion.” Shuttleton said “what is the company policy concerning
union membership.”

McCauley said “we would indicate that it was necessary
and preferable to be in the union.”

Shuttleton said “is it a requirement that on contracts let by
you that union membership is required.” .

McCauley said “on the contracts I have let no. I wasn’t a
party to any discussion on this contract.”

Shuttleton said “what do you say is the company policy re
union membership.”

McCauley said “policy, we would prefer people to be in the
appropriate union.”

Shuttleton said “Are you aware of Part 6A of the Industrial
Relations Act regarding freedom of association.” McCauley
said “yes generally”.

Shuttleton said “I suggest that it is company policy for all
workers on site to be in a union”

McCauley said “I’ll put it this way we would be surprised if
a truck driver coming on site was not a member of the TWU.”

Zaknich read the notes aloud to McCauley and asked him if
it was correct and McCauley said “yes”.
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The inspectors later spoke to Dave Rogers who was the su-
perintendent in charge of field operations. He was asked what
his role was and he said that he was the superintendent in
charge of field operations. He said he wanted to speak to the
inspectors because he was lousy that Frank Cottrill would be
taking the rap for company policy after doing his job. He said
that company policy was that anybody that came onto the
Leighton site in Bunbury was to be a member of AV~TU or
the appropriate union. He said that the policy hasn’t changed
to his knowledge. He hadn’t been told that the policy has
changed and Frank was only doing his job as instructed. This
person gave a statement which was marked MFI-5 but was
not later put in as an exhibit and therefore has not been re-
ferred to.

Several days later the inspector spoke to John Dunkley who
was state manager for Leighton’s in Altona Street, West Perth.
Shuttleton said “as you are probably aware we are making
enquiries, about a contract for the canteen on site at Bunbury.
Caterers have said that Frank Cottrill told them that they or
their staff had to belong to either the Miscellaneous Workers
Union or the AWU to be considered for the contract.”
Shuttleton read from Cottrill’s interview where Cottrill said

“The administration said we think people coming on site
ought to be in the appropriate union and yes I believe I
was complying with company policy.”

There was a discussion about what the preference to union-
ist clause meant. Shuttleton said that preference to unionists
as far as he understood it to be was that if people who are
looking for a job and are going to invoke the preference clause
all things being equal the employer is allowed to take the un-
ionist under preference but that is not a hard and fast rule.
There are precedents to say that is not always the case.
Dunkley’s reply was

“our advice is that we are acting according to the award.
We give preference to unionists. We are respondents to
the federal award. With 200 on site we only have to pick
one in fifty. Clearly we can pick all unionists.”

Mr Zaknich gave evidence that in the discussion he had with
Dale Rogers, Dale Rogers, said he was the site superintend-
ent. It was put to him that when Shuttleton and Zaknich were
investigating several complaints to the effect that Cottrill had
told people applying for catering positions on the job that
they had to belong to either the AWU or the MWU that Rogers
was pretty upset that the company had let Frank (Cottrill) take
all the blame when he was simply carrying out company policy.
When asked what was the company policy Rogers said that
“its company policy that all people coming on site to work
have to belong to the appropriate union.”

In cross-examination neither Zaknich nor Shuttleton were
broken down in any way. There were propositions put to them
but they stuck by their original evidence.

Standing of the Evidence
Overall in this case no evidence has been called by the de-

fence and there appears to be no reason on the versions given
by the various prosecution witnesses for me to question their
veracity and therefore their evidence in total will be accepted.

Conclusions
The charge against the company is that it threatened a dis-

criminatory action may be taken against Leonie Rosanna
Kershaw by reason of the circumstances that she was not a
member of an organisation of employees and the company is
not excused on the ground that it took all reasonable steps
when an officer of a company is found guilty of the offence.

I have already ruled that Cottrill was not an officer of the
company and therefore the excuse appears to have no applica-
tion to this case.

The case presented is that because of a policy the com-
pany had ie. all persons who came on to the site had to be a
member of the union, Kershaw could not put in a proposal
to supply food which was reasonably priced. The reason
for that was that the union rates of pay would be higher
than she would otherwise pay and therefore it would in-
crease the cost of the sold items. Further she would not
have been able to succeed in her tender if she and her work-
ers were not allowed on site because a kitchen would have
had to be outside of the gates when the company wanted
the kitchen inside and in the hole.

I have already referred to the effect on the proposal of the
Union membership on pricing and on the other hand the sup-
plying of the kitchen (estimated value of $1500 per month).

The prosecution case depends upon
1 . Based on the evidence of the conversation between

the Inspectors and the company managers, a con-
clusion be drawn that the managers were acting as
the company. I have already ruled on the admissibil-
ity of that evidence. For those reasons and the content
as to policy which I later refer to I am now prepared
to draw a conclusion beyond reasonable doubt that
the managers were acting as the company.

2. The conversation between Kershaw and Cottrill and
the conversation between Dijkman. and Douti and
Cottrill to show a consistent approach by Cottrill as
to union membership. I have already referred to those
conversations and I am satisfied beyond reasonable
doubt that there was such a consistent approach.

3. Based on that evidence the prosecution seeks that at
least I use those comments by Cottrill as a basis to
show that this was the company’s policy being put
into practice. I have already ruled that Cottrill is not
an officer of the company.

If there is no rational reason otherwise and none has been
forthcoming the conclusion can safely be drawn that this was
the final act of a company in the implementation of its policy.
That conclusion depends upon how I deal with the evidence
of the conversations with the company managers. Obviously
if there is no basis to draw any conclusions as to the position
of a company managers then whatever Cottrill had to say could
be taken no further.

At the background of this case is “the preference to union-
ists clause”. Apparently this is in the federal legislation and
covers federal awards. The matter I have before me is not a
federal matter and the party agree the federal legislation does
not apply. In the conversation with McGarry, McGarry said
of the conversation with Cottrill

“my interpretation is I would have said it would have
been in their interests to join. It was not openly discussed
but I could have suggested which union”

And he said the reason was because
“I have seen the results of the pressure placed on people
on sites who were not members of a union.”

Shortly after he said
“we think people coming on site ought to be in the ap-
propriate union”.

When Greerson was pushed on the subject of company
policy on union membership he said

“we work under an award but it has a preference clause
for unionists. Its company policy to apply the preference
clause”.

When he was further pushed to whether or not the award
incorporated the caterers he said I don’t know. And again when
it was put to him by Shuttleton

I’ll ask you again is it company policy to require coming
on site to work to have to belong to a union”

And Greerson replied “to some extent because of the pref-
erence clause.”

McCauley said he had nothing to do with the catering con-
tract and Cottrill handled it all. McCauley and another had
selected the successful operator. When he was asked what was
the company policy concerning union membership he said
that

“they would indicate it was necessary no preferable to
have a union - to be in a union”.

When it was put to him that it was company policy for all
workers on site to be in a union he replied they would be
surprised if a truck driver coming on site was not a member of
the union.

Rogers said
“the policy was that anybody that comes on the Leightons
site in Bunbury has to be a member of the AWU or the
appropriate union. That policy hasn’t. changed to his
knowledge. He hasn’t been told that the policy has
changed and Frank was only doing his job as instructed.”
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He said that Frank Cottrill would be taking the rap for com-
pany policy after doing his job.

After some discussion as to the application of “the prefer-
ence to unionists clause” Dunkley said

“our advice is that we are acting according to the award.
We give preference to unionists. We are respondents to
the federal award. We only have to pick 1 in 50. Clearly
we can pick all unionists.”

From this line of evidence I am prepared to draw a conclu-
sion beyond reasonable doubt that there was a policy relating
to union membership and the basis for the policy was a belief
in the application of the federal award. The reason I draw that
conclusion is that it has been established that there is a policy
of some sort and of the reasons put up by the managers the
application of the federal award is the most credible.

The charge against Cottrill is that he threatened that dis-
criminatory action may be taken against Leonie Rosanna
Kershaw by reason of the circumstance that she was not a
member of an organisation of employees.

Cottrill has not given evidence and I have already referred
to the evidence of Kershaw and have accepted her version. I
am satisfied beyond reasonable doubt on the evidence there
was a threat as alleged.

I find the company and Cottrill guilty.

IN THE INDUSTRIAL MAGISTRATES’ COURT

HELD AT PERTH

WESTERN AUSTRALIA

Complaint No’s. 88 and 89 of 1997

Date Heard:  8 October 1997 & 11 February 1999

Date Decision Delivered: 30 October 1997 & 3 March 1999

BEFORE:  MR G. CICCHINI  S.M.

BETWEEN:

TRANSPORT WORKERS UNION OF AUSTRALIA,
INDUSTRIAL UNION OF WORKERS, WA BRANCH

Complainant

and

GIOVANNI BASILLIO NICOLETTI  and  GIULIANA
NICOLETTI T/A GB AND G NICOLETTI

Defendants.

Supplementary Reasons for Decision.
APPEARANCES—

Mr M.D. Cuomo appeared for Complainant at hearing.
Mr J. Uphill appeared for Defendants at hearing.
Mr P. Williams appeared for Complainant on 30 October

1997.
Mr J. Uphill appeared for Defendants on 30 October 1997.
Ms A. Crichton-Browne appeared for the Complainant

on 11 February 1999.
Mr P. Lafferty appeared for the Defendants on 11 Febru-

ary 1999.
Preliminary
These matters in complaints 88 and 89 of 1997 were heard

by me on 8 October 1997.  I delivered my decision concern-
ing the same on 30 October 1997.  As a consequence of certain
findings of fact made, which necessarily impacted upon the
quantums claimed, I invited the parties (as is often the prac-
tice in this jurisdiction) to recalculate and agree quantum.  I
suggested that if agreement could not be reached then the
matters could be relisted before me for final determination on
the issues of quantum. Both parties accepted my invitation.

These matters next came to my attention in the early part of
this year when I was provided with a copy of the reasons for
decision with respect to the appeal from my decision in this
matter.  In view of certain issues raised by the Full Bench it is
appropriate that I, at this stage, take the opportunity to clarify
certain matters and where appropriate given that the proceed-
ings are not yet concluded, rectify the record.

Findings
I am and was aware that a finding of guilty is not appropri-

ate.  Indeed, I did not in my written reasons nor during the
proceedings on the 30 October 1997 express that the defend-
ants were guilty.  It was always my intention, and dealt with
the matters on the basis, that each separate count was either
proven or dismissed as the case may be.  Clearly there is a
need for a change in the prescribed form so that it conven-
iently facilitates the recording of findings.  I have rectified the
record by recording beneath each separate count on each sepa-
rate complaint my findings with respect thereto.  To avoid any
confusion I will now proceed to detail my findings.  Count 3
in each of complaints 88 of 1997 and 89 of 1997 with respect
to each defendant were dismissed.  Counts 6 and 12 in com-
plaint 89 of 1997 with respect to each defendant were also
dismissed, the complainant having failed to prove its case with
respect to the same.  Indeed the evidence dictates that pay-
ment was made in each instance.  Each of the remaining live
counts in complaints 88 of 1997 and 89 of 1997 with respect
to each defendant were proven.

Penalty
Turning to the issue of penalty, it is self evident that I dealt

with the same in a global fashion.  On the 30 October 1997, I
expressed that each complaint should attract a penalty of $200
apportioned equally between the defendants.  Accordingly I
imposed a global penalty of $100 on each defendant with re-
spect to each complaint.  I ordered the male defendant to pay
$36.30 costs for each of complaints 88 and 89 of 1997 relat-
ing to him and I ordered the female defendant to pay $4.30
cost for each of complaints 88 and 89 of 1997 relating to her.

I dealt with the issue of penalty on a global basis because in
my view it was important to reflect the totality of the culpa-
bility of the defendants.  Furthermore I dealt with the issue of
penalty in that way because in most other jurisdictions a glo-
bal penalty is available (see for example s.54 of the Sentencing
Act).  It is indeed unfortunate that a global penalty is not avail-
able in this jurisdiction.  I intend to rectify the matter by
expressing individual penalties for each count.  Notwithstand-
ing that, I still hold to the view that the total global amount
imposed for each defendant on each count was the appropri-
ate total penalty considered, in the global sense.  The total
amounts expressed on the 30 October 1997 are appropriately
maintained with respect of both counts 88 and 89 of 1997.
With respect to complaint 88 of 1997 each defendant incurred
a total penalty of $100 comprised of a $20 penalty for count 4
and a $10 penalty for each of counts 5 to 12 inclusive.  With
respect to complaint 89 of 1997 each defendant incurred a
penalty of $100 comprised of a $20 penalty for each of counts
4, 5 and 7 together with a $10 penalty for each of counts 8 to
11 inclusive.  The penalties are to be paid into consolidated
revenue as expressed on the 30 October 1997.

Errata
Before proceeding to determine the quantum of underpay-

ment with respect to each count on each complaint I mention
that a typographical error exists in schedule 2 of my reasons
for decision delivered on the 30 October 1997.  The under-
payment for the week ending 17 December 1995 is therein
shown to be $99.70.  It should in fact be $999.70.  Further-
more in each of schedules 1 and 2 of those reasons reference
is made to 29 December 1995.  In each instance that should
read 24 December 1995.

Quantum
Moving to the issue of quantum, it is evident that the com-

plainant seeks to establish the same with respect to each of
the counts in each complaint by virtue of the calculations con-
tained in exhibit 4.  The calculations in exhibit 4 have been
made based on the facts alleged by Mr Tyson using the pre-
scriptions found in the Transport Workers (General Award)
1961.

At first instance the calculations in Exhibit 4 appear a little
confusing.  Indeed both counsel for the complainant and for
the defendants had difficulty with the same during submis-
sions on 11 February 1999.  However, a careful consideration
of the same results in an appreciation of the method by which
the complainant arrived at its claims.  It is useful at this stage
to set out a couple of examples, by reference to exhibit 4, of
how the claims have been calculated.
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The first example is that which relates to count 4 in each of
the complaints.  The calculations are for the week ending 5
November 1995—

$    90.34 Total ordinary time
plus $2470.08 Total overtime

$2560.42 Total payable
$2560.42 Total payable

less $  712.00 Wages paid
$1848.42 Outstanding
$1848.42 Outstanding

less $  294.79 Overtime when 10 hours break
taken

$1553.63 Double pay for no 10 hour break
Therefore $294.79 is claimed in complaint 88/97 and
$1553.63 is claimed in complaint 89/97.
Another useful example is that which relates to count
6.  The calculations are for the week ending 19 Novem-
ber 1995—

$  361.36 Total ordinary time
plus $1253.26 Overtime

$1594.62 Total payable
$1594.62 Total payable

less $  712.00 Wages paid
$  882.62 Outstanding
$  882.62 Outstanding

less $  924.20 Overtime when 10 hour break
taken

No liability for
double pay for
no 10 hour break

It can be seen from this example that the claim for double
pay was met by wages already paid leaving only overtime
outstanding.  Therefore $882.62 is claimed in complaint 88
of 1997 and nothing is claimed in complaint 89 of 1997.

In my view, the method demonstrated and the calculations
contained in exhibit 4 are appropriate, subject to adjustment
for a daily half hour break taken by Mr Tyson.  In each in-
stance that Mr Tyson worked ordinary hours with overtime it
is appropriate that a deduction of $5.95 (being the half hourly
rate) be made.  In each instance that he worked without a 10
hour break, a deduction of $11.89 (being the hourly rate) is
appropriately made.  For Saturday 9 December 1995 Mr Tyson
was paid at time and a half and accordingly the appropriate
deduction for that day is $8.92.

I have set out the deductions with respect to each count in
the schedule hereto.  The defendants are liable to pay Mr Tyson
with respect to the following—

Failure to pay correct overtime  (Complaint 88 of 1997)
Count 4 Week ending 5 November 1995 $  288.94
Count 5 Week ending 12 November 1995 $  854.65
Count 6 Week ending 19 November 1995 $  835.04
Count 7 Week ending 26 November 1995 $  169.97
Count 8 Week ending 3 December 1995 $  288.84
Count 9 Week ending 10 December 1995 $  574.13
Count 10 Week ending 17 December 1995 $  380.37
Count 11 Week ending 24 December 1995 $  339.95
Count 12 Week ending 31 December 1995 $  165.23

Total $3897.12

No 10 hour break  (Complaint 89/98)
Count 4 Week ending    5 November 1995 $1494.18
Count 5 Week ending  12 November 1995 $  165.24
Count 7 Week ending  26 November 1995 $1197.00
Count 8 Week ending    3 December 1995 $1256.43
Count 9 Week ending  10 December 1995 $1271.30
Count 10 Week ending  17 December 1995 $  940.25
Count 11 Week ending  24 December 1995 $  847.54

Total $7171.94

Complainant’s Further Submissions
By written submissions presented to the court on the 11

February 1999, the complainant seeks that the defendant pay

for the complainant’s costs for the services of a legal practi-
tioner.  In my view there is absolutely no basis for the making
of such an order sought.  Those matters set out in paragraphs
9 and 10 of the submissions do not assist the complainant.
There was, from an early stage, a simple remedy available to
the complainant given the impasse concerning quantum, that
was to relist the matter before this court.  Unfortunately for
reasons best known to the complainant it failed to do that and
consequently incurred further and unnecessary costs.  It is not
appropriate therefore that the defendant pay for the costs which
in my view were unnecessarily incurred.

I have already previously dealt with and determined the is-
sues of disbursements and penalty.  Accordingly I do not intend
at this stage to revisit and deal with those issues again.

The final issue is that of interest.  In that regard it simply
suffices to say that I have had no evidence put before me that
the complainant has made any claim for interest other than in
the written submissions delivered on the 11 February 1999.
It seems that the claim for interest is an afterthought.  There
accordingly can be no basis for the award of interest claimed.

(Sgd.) G. CICCHINI,
Industrial Magistrate.

IN THE INDUSTRIAL MAGISTRATE’S COURT

HELD AT PERTH

WESTERN AUSTRALIA

Complaint No. 10 of 1999

Date Heard:  13 May 1999

Date Decision Delivered:  3 June 1999

BEFORE:  MR  G. CICCHINI  I.M.

BETWEEN:

Transport Workers Union of Australia
Industrial Union of Workers WA Branch

Complainant

and

Pinnacle Services Pty Ltd

 Defendant.

APPEARANCES:

Mr G. Ferguson and with him Mr R Raven of the
Complainant appeared for the Complainant.

Mr J. Uphill of the Chamber of Commerce and Industry
Western Australia appeared for the Defendant.

Reasons for Decision.
The Complaint
The complainant alleges that the defendant has committed

246 separate breaches of the Transport Workers’ (Passenger
Vehicles) Award No. R47 of 1978 ( “the Award”) in that it
failed to keep time and wages record relating to its employee
John Downsborough.  The fact that Mr Downsborough has
been employed by the defendant since 12 April 1993 is not in
dispute.  The complainant alleges that the defendant commit-
ted the 246 breaches on a weekly basis commencing 13 April
1993 and culminating on the 29 December 1997.

The Issues
The defendant denies that it is bound by the Award and there-

fore denies each of the allegations as to the breach of the Award.
It further submits that if it is found that it was bound by the
Award, then in any event it complied with clause 23 (1) thereof
in that it kept appropriate time and wages records.

The pivotal issue in this matter is whether the defendant is
bound by the said Award.  It is common ground that the de-
fendant is not a named party to the Award.  The complainant
says that the defendant is nevertheless bound by the Award by
reason of the scope clause and its applicability by virtue of
the “common rule” principal set out in s.37 (1) of the Indus-
trial Relations Act 1979.
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Section 37 (1) provides—
“Effect, area and scope of awards
37.  (1) An award has effect according to its terms, but
unless and to the extent that those terms expressly pro-
vide otherwise it shall, subject to this section—

  (a) extend to and bind—
(i) all employees employed in any calling

mentioned therein in
the industry or industries to which the
award applies; and

(ii) all employers employing those employ-
ees;
and

  (b) operate throughout the State, other than in the
areas to which section 3 (1) applies.”

The “scope” and “area” clauses of the Award provide—
“3.—Scope

This Award shall apply to all bus drivers (including Serv-
ice, Tour, Charter and School Bus Drivers) employed in
the classification described in Clause 10 - Wages of this
award, except those workers employed by the Western
Australian Government Railways, the Eastern Goldfields
Transport Board, and the Metropolitan (Perth) Passen-
ger Transport Trust.

4.—Area
This Award shall operate over the whole of the State of
Western Australia.”

It is conceded by the defendant that John Downsborough is
and has been employed in a classification covered by the
Award.  The classifications are set out in clause 10 of the Award
which provides—

“10.—Wages
(1) Adult Workers (Total wage per week) $

Bus Driver (including Service, Tour,
Charter and SchoolBus drivers) driving
a passenger  vehicle having seating
capacity for—

(a)  Under 25 adult persons .................. 282.10
(b)  25 adult persons or more ................ 288.60

(2) A Leading Hand shall be paid a rate exceeding the
highest rate of the workers he supervises by an
amount of $15.60 per week.”

The Evidence
The only witness called in this matter was Ian Dawson.  He is

the General Manager of the defendant.  He is also a director of
various companies associated with the defendant including Pin-
nacle Tours Pty Ltd.  He gave evidence that the defendant is a
service company which provides various services including em-
ployment services to other companies of which Pinnacle Tours
Pty Ltd is one.  He described to the Court the association be-
tween the various companies and the existing corporate structure.
It is clear that all associated companies operate under one um-
brella yet retaining their individual and discrete legal entities.

Mr Dawson told the Court that John Downsborough was
employed as a coach driver by the defendant and that he was
engaged in charter and tour work carried out by Pinnacle Tours
Pty Ltd.  He told the court that Pinnacle Tours Pty Ltd was
subject to the Federal Transport Workers Award and that the
defendant was award free.

The defendant, on Mr Dawson’s testimony, employed and
continues to employ a number of people in differing occupa-
tions.  It employs coach captains, mechanics, workshop
employees, kitchen hands, cleaners, clerks, hostesses and
management personnel.  All are hired out to associated com-
panies.  In that regard the defendant is, Mr Dawson says, the
same as labour hire contractors such as “Skilled”, “Drake”
and “National Workforce Pty Ltd”.  It is not therefore en-
gaged in the bus service, tour or charter industry.

Of the 37 employees employed by the defendant, 36 are
subject to individual workplace agreement.  Mr Downsborough
is the only employee who is not.

The Law
In determining whether the Award binds the defendant the

court must have regard to the scope clause.  It generally sets

out the industry of the occupations or callings covered by the
Award.  It sometimes specifically exempts certain workers.
The scope clause in an award is the key to its coverage.  The
Award has effect according to its terms.

In order to show that the defendant was bound by the Award
the complainant must establish that the employer was operat-
ing a business or undertaking in the relevant industry at the
time of the alleged breaches.

In some awards the industry to which the award applies is
clearly specified as a particular industry.  That is not the case
here.  In this case the particular industry is not otherwise iden-
tified as an industry and accordingly the “common object”
test laid down in Parker and Son v. Amalgamated Society of
Engineers (1926) 29 WALR 90 is to be used to identify an
industry for the purpose of ascertaining the coverage of the
award.  Burnside J. in Parker’s case at 92, said that the indus-
try is identified by finding the common object which it is
sought to attain by the combined efforts of the employer and
the worker.  This requires a finding of fact to be made as to the
industry carried out by the named respondents at the date of
the Award.

Findings as to Industry and Award Coverage
Mr Dawson gave evidence of his knowledge of the under-

takings carried out by some of the named respondents.  Of
those respondents of whom he had knowledge most were in-
volved in either the bus service, charter, tour, safari or
cross-country undertakings.  The Slow Learning Children’s
Group of WA (Inc) provided a bus service for its own needs.
Mr Dawson said that the defendant company did not carry out
the undertakings carried out by the named respondents to the
Award.  It was purely a service company engaged in the pro-
vision of labour.

It was argued for the complainant that the scope clause ought
to be given a wide construction in that the word “include”
found in the clause should not operate to limit.  I agree with
that proposition. Even if that is done it only operates, in my
view, to include all bus drivers, except those specifically ex-
cluded, who work for employers carrying out the undertaking
of operating buses whatever the specific nature of that par-
ticular operation.  Was the defendant at the material times
operating buses?  In my view, the evidence conclusively dic-
tates that the answer is no.

The uncontradicted evidence before, the Court is that the
defendant is a service company.  It provides labour and other
services to associated companies.  It carries out undertakings
akin to those involved in the labour hire industry.  It is not
engaged in the bus tour, bus charter, bus service or indeed any
other bus undertaking.  It provides services.  There is no de-
nying that Pinnacle Tours Pty Ltd operates buses and that it is
clearly associated with the defendant.  That association or
connection cannot draw the defendant into coverage.  There
cannot be coverage by association.

The complainant argues that the defendant is not a labour
hire company and that it is in fact engaged in the bus tour
industry.  Alternatively it argues that the defendant is covered
by the Award not by application of the “common object” test
but rather by virtue of classification.  As I understand the ar-
gument, the complainant is saying that the defendant is
engaged in the employment of bus drivers and therefore con-
sequently bound by the Award.  The complainant also says
the defendant is engaged in the “bus industry” and more par-
ticularly the “bus driving industry”.

There can be no doubt that the defendant employed and
continues to employ bus drivers, but can it be said that the
defendant is engaged in the “bus driving industry?”  I think
not.  The defendant is engaged in the provision of services.
That is the industry in which it operates.  The employment by
it of bus drivers is part and parcel of its provision of services.
The employment of bus drivers is not the reason for its exist-
ence.  It cannot therefore be said that it is engaged in the bus
or bus driving industry.  That cannot be imported merely be-
cause it employs bus drivers.

In closing submissions Mr Ferguson referred to the deci-
sion in Transport Workers’ Union of Australia v. Dunhill
Personal Pty Ltd delivered by the Australian Industrial Rela-
tions Commission on 20 March 1999.  He contends that it is
on all fours with this matter and ought to be followed in deter-
mining that the defendant is bound by the Award.
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The factual circumstances of the parties in that case are re-
markably similar to the matter that I am considering.  At first
instance Eams C. held that the respondent was not involved in
the transport industry but rather the employment industry.  His
decision was overturned on appeal.  The Commission consti-
tuted by Senior Deputy President Polites, Senior Deputy
President Williams and Commissioner Simmonds said at page
5 of the unreported decision:

“A company that is providing drivers for the purpose of
driving vehicles transporting goods to a company en-
gaged in operating those vehicles to transport goods must
in our view at the very least be said to be engaged in an
activity in connection with the transport of goods.  The
fact that the company may be engaged in other activities
does not alter this fact.  Accordingly, in our view the TWU
must succeed on its first ground of appeal.”  (my empha-
sis added).

Importantly it must be noted that the declaration making
the award a common rule in the Northern Territory provides
as follows—

“DECLARATION
1. The Transport Workers Award 1983 as varied to date

shall be a common rule of the industry in or in con-
nection with the  transport of goods .....

2. .......
3. .......”

It is noted from clause 1 of the declaration that the award is
a common rule “in or in connection with” the transport or
goods.

It is clear from reading the decision that the appeal was suc-
cessful on the basis that the company was engaged in an activity
“in connection with” the transport of goods.  The fact that the
declaration contained the words “in connection with” permits
it to be distinguished from the Award under consideration
which has no similar provision.  Accordingly Transport Work-
ers Union of Australia v. Dunhill Personnel Pty Limited is
distinguishable from this matter having regard to the Award
provisions.

Further, it is also suggested by the complainant that the de-
fendant in correspondence and by its conduct has
acknowledged the applicability of the Award.  Whether or not
the defendant has made concessions in that regard is not, in
my view, relevant.  Whether or not the defendant is bound by
the Award is a question of law and not of fact.  Even if the
defendant has made concessions, that of itself would not draw
the defendant into coverage.  The defendant is either bound or
not bound by the Award as a matter of law and not as a matter
of what the defendant thinks its position to be.  In any event
neither the letters from the defendant to the complainant nor
its conduct permits a finding that the defendant regarded it-
self bound by the Award.  The defendant was at all times
equivocal.

Although the complainant has established the existence of
the Award, the fact that Mr Downsborough is an employee
within the meaning of Section 7 (1) of the Act and  that he
was covered in a classification covered by the Award, it has
not been able to establish on the balance of probabilities as a
matter of fact that the defendant is engaged in the bus or bus
driving industry.  As a matter of fact I find that the defendant
is engaged in the service industry.

Findings on Other Issues
For the sake of completeness I intended to make other find-

ings with respect to other issues in dispute.
Firstly, I deal with the time and wages record kept by the

defendant which relate to pre-April 1995 which now cannot
be found.  I accept the evidence of Mr Dawson that records
were kept.  I am unable to determine from his evidence how-
ever the exact nature of those particular records.  I am unable
to find whether or not the records did in fact comply with
clause 23 (1) of the Award.  It was suggested by the complain-
ant that the failure by the defendant to keep the records safe
and not expose them to being lost constitutes a breach of the
Award.  In my view the Award cannot possibly be construed
in such a manner.  I accept that the misplacement of the records
is genuine and that the difficulty in finding the records is com-
pounded by the fact that the person who was responsible for
same is now deceased.  The Award does not impose such a

strict requirement which would require the defendant to keep
the records for lengthy periods in such safe custody that they
would never be exposed to human error or the elements.  Even
if the Award did apply the complainant would not have estab-
lished its case with respect to the counts which relate to
pre-April 1995.

As to the remaining counts, had the Award covered the de-
fendant there is no doubt that complainant  would have proved
its case with respect to each remaining count.  It was con-
ceded by Mr Dawson that all of the time and wages records
that the defendant holds which relate to the period April 1995
to 29 December 1997 is in the same form as the sample copy
before the Court (Exhibit 9).  Notwithstanding Mr Dawson’s
rationalization of the same, that document is clearly not a time
and wages record.  It is a report sheet designed for operational
purposes only.  It does not show the full name of the worker,
nor does it show the exact time of commencement by the
worker.  It does not show on its face the number of hours
worked.  That has to be deduced from the other details on the
form.  Nor does it show the wages and over-time paid to the
worker.  The signature of the worker is not contained on the
document either.  The record kept falls far short of what is
required by the Award.  It is evident that clause 23 (1) of the
Award contemplates a record in the form of exhibit 11. The
record kept during the relevant period is nothing like exhibit
11.  Furthermore, although there was some suggestion that
the employee was responsible for the failure to keep the ap-
propriate records, it is clear from the clause that both the
employer and the employee are severally liable for the same
and that consequently the employer can not shift its burden of
responsibility to its employee.

Conclusion
In the end the complainant has failed to prove that the re-

spondent is bound by the Award.  Accordingly it has not made
out any of the alleged breaches set out in the complaint.

(Sgd.) G. CICCHINI,
Industrial Magistrate.

IN THE INDUSTRIAL MAGISTRATES’ COURT

HELD AT PERTH

WESTERN AUSTRALIA

Complaint No. 267 & 268 of 1997

Date Heard: 11 & 12 March 1998

Date Decision Delivered: 6 April, 1998

BEFORE: P.G. THOBAVEN S.M.

BETWEEN:

TRENT ALEXANDER WALKER

Complainant

and

BOAT TORQUE CRUISES PTY LTD

and

RUSSELL WILSON

Defendants.
APPEARANCES—

Ms Crighton-Browne appeared for the Complainant.
Ms Mackey appeared for the Defendant. Boat Torque

Cruises.
Mr Wilson in person.

Reasons for Decision.
The history of this case is that several years ago the employees

of Boat Torque Cruises PIL decided to go into work place agree-
ments and commenced to prepare them. The situation was that
by about the middle of last year the complainant Trent Walker
was the only one in the boat crew who had not signed such an
agreement. This meant that Boat Torque had to readjust the work-
ing arrangements for Trent Walker who was still on an award. If
the complainant had worked the same hours as the other crew,
the final pay would have been different.
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When the discussions first started Trent Walker was a junior
and his parents had attended meetings to oversee the interest
of their son. Another junior Mikkali Papas was also involved
in these meetings.

The complainant says that Boat Torque, through its employee
Russell Wilson, who is also charged, breached section 68 of
the Work Place Agreement Act by—

1. Attempting to persuade the complainant, by threat,
or intimidation to enter into a work place agreement.
The particulars say the offence was committed when
Mr Wilson said that unless the complainant signed a
work place agreement, the complainant would be
transferred to a position of luggage handler, being a
position of lower pay.

2. Attempting to persuade the complainant by threat
or intimidation to enter a work place agreement, and
the offence was committed when Mr Wilson said
that if the complainant contacted his union within
the next 24 hours to discuss the signing of the agree-
ment the defendant would terminate the
complainant’s employment.

3. Intimidated the complainant because the complain-
ant was not a party to the work place agreement, and
the offence was committed when the defendant in-
dicated that the defendant would take action against
the complainant to harm the complainant’s future
employment prospects, because the complainant was
not a party to a work place agreement.

The complainant bought evidence of the history of the mat-
ter, the actual discussions between Walker and Wilson on 31/
8/97 and a subsequent meeting on 31.8.97 at night, and the
events of 1 & 2/9/97.

As to the evidence of events prior to 31/8/97 it was lead to
show the full history of the matter to show a propensity of the
defendant Wilson to act in this manner, and to show the de-
fendants (Wilson and Boat Torque) had a reason for wanting
to do that which is complained of by Walker.

The two principal witnesses are Mr Walker and Mr Wilson.
There were no other persons present at the time of the discus-
sion. The complainant says the discussion was in part on the
jetty at Hillarys and in part on the vessel. The defendant Walker
agreed there had been a discussion but that it was not in the
terms outlined by the complainant. There being no other wit-
nesses to the conversation I will have to consider 1) the 2
versions of the conversation to determine if with that there is
a credibility factor. 2) The other surrounding material to de-
termine if there was anything to indicate the course the
Complainant or Defendant may have taken on the day. 3) The
matter of similar prior actions.

There is a nothing the material which indicates that after
31/8/97, Mr Wilson said anything that would confirm or deny
either side’s story of what happened after 31/8/97. AM.

As to the matter of similar prior actions Mr Berry was called
by the Prosecution. What he had to say was challenged by the
Defence, as to its accuracy and also whether it should be ad-
mitted in any event. I allowed the evidence to be given and I
have to decide how it should be dealt with. He was not sure
but he thought the conversation was in Winter 1997. On that
occasion Mr Wilson had told this witness to tell another em-
ployee Mr. Harrison words to the effect that Harrison was to
be put off the roster because he had not signed his Workplace
agreement and he was sitting up in front at the union meeting.

This evidence was allowed in because of the nature of the
subject ie. being negotiations in respect to work place agree-
ments.

The Defendant was not represented and did not volunteer
any evidence to counter that evidence. I cannot draw a con-
clusion detrimental to the Defendant because it was not
addressed by him personally. I do not know if that was delib-
erate or an oversight on his part because he was unrepresented.
He did however have a seemingly friendly practitioner who
cross examined on behalf of the other Defendant Boat Torque
and that point was not raised. Counsel for the complainant
who sought to have the evidence admitted did not cross ex-
amine Mr. Wilson on that point. Under the circumstances I
shall not use that evidence. I do not propose to rule on how I
would deal with it if admitted for the same reason.

As mentioned there was an outstanding work place agree-
ment, from the employer’s point of view for this employee.
Mr. Wilson had approached the complainant a number of times
to have it signed but the complainant was waiting to go to the
union and have it sorted out and be represented by his par-
ents. This was well known to Mr. Wilson.

On 30/8/97 Wilson telephone Walker and asked him to come
in. The reason Walker says he telephoned him then was be-
cause he was working in any event. The complainant said he
would not go in then but in the morning, and so that was agreed
to.

Next morning Walker went in about 8.30 and was not prop-
erly dressed. It appears, that from the minute he came on board
Wilson was onto him. All that has been raised as to the incor-
rect attire is a false trail because other witnesses have generally
agreed that persons may turn up not properly dressed but then
get properly dressed, and that seems reasonable. There was
apparently a very short time lapse from when Walker got there
until when Wilson spoke to him that Walker did not have time
to correct his clothing.

Whilst on the question of appearance there is the letter of
May 15, 1997 Exhibit “C”. The letter is written in general
terms and neither side canvassed its contents. On a reading of
it, the letter seemed to be one of a general complaint about the
vessel and the appearance of the crew. What proportion of the
failures were attributable to this employee is unknown, nor is
it known if other employees were similarly chastised. What it
does show however, is the course of conduct by Wilson. He
has established the warning with the threat of the unknown if
there is a subsequent one. The appearance of 31/8/97 estab-
lished the grounds on the part of Wilson for a second warning
and whatever consequences that might bring.

When the complainant went to work on the Sunday morn-
ing the Defendant Wilson asked to speak to Walker, and it is
that conversation that it revolves around. Walker says that when
he went to work he noticed an extra crew member was there
and Wilson said he knew why there was an extra crew and
said to Walker to come with him and went off the vessel.

When they stopped walking and found a place Wilson said
-”what do you know about Unions” to which the complainant
said “I don’t know a lot.” Wilson said “why have you not signed
a work place agreement as you have had all the time in the world
to do so. I want you to go home, consult your parents and want
the signed Workplace Agreement within 3 hours: if the Workplace
Agreement is not signed do luggage handling”.

Further he said “this conversation does not exist. If you go
to Court, my word against yours.” Walker was then told to
follow Wilson & they went back onto the vessel and Wilson
said to the skipper “Trent will be put off the boat as his hair is
too long and has not got on the correct jacket.”

Again Walker was told to follow Wilson and this time they
went off the boat and Wilson said - Unlike the Mikkali Papas
case I am covering my tracks this time, I have enough warn-
ings to sack you. If this goes to court, I will make sure everyone
hears about it and you will not get a job on the West Coast
except for a few cruise boats down south.

Further “you don’t sign go to Barrack St Jetty or if sign
then back at Hillarys.”

The effect of the foreshadowed consequences of not sign-
ing were that Walker would earn less pay, he would not get
his sea time and would not work on the weekends (which was
different to those on the Workplace Agreement).

The conversation between the 2 took about 10 minutes, and
on the day Wilson said about his hair (which had been cut
about 2 weeks before) uniform and shoes

According to Christopher Berry who had dealings with Boat
Torque over a reasonable period, he does not know of any-
body losing their Job at Boat Torque over the uniform.

Russell Wilson says on 30/8/97 he rang Trent Walker to make
the arrangement to meet him. He said he wanted to met him
and discuss a few issues. He could not say if he mentioned
Workplace Agreements.

It was arranged he would meet Walker the next day and did
so, and he asked Walker to come off the boat which he did.
The course of the conversation was that Wilson asked what
Walker knew of the Seamen’s Union as it currently stood and
what involvement he had with the union.
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Walker replied he had not been discussing the matter with
them and why.

Wilson asked why he was not involved in the work place
agreement as he was the only odd man out. Walker replied, he
still had to make up his mind - had to see the Seamen’s Union
and still looking at his options Wilson suggested he see his
parents There was general discussion if he has to continue in
the Seamens Union or Maritime Union and would have to
work something out.

Further he was at present working at Hillarys which were
long days (and higher wages on the award) and it may be a
case of repositioning him, and time would be shorter and roles
from time to time may include luggage work, and mainte-
nance work.

The conversation took 10 minutes.
When the conversation was finished they went back onto

the vessel , Wilson said he was taking Walker off the boat
because he didn’t think his appearance and dress standard were
met up to an acceptable standard and he left.

As to other employment - he said that all tourist boats on
the coast were non union except Esperance.

As to the presence of the extra deck hand he says some-
times there is a mix up in the rosters.

The reason he went off the vessel to speak to Walker was he
didn’t want the other crew to hear as it was a private matter in
respect to the Workplace Agreement.

He says he did not ask Walker to return a signed agreement
to him. The result was that if there was no Workplace agree-
ment he would probably not fit into the Hillarys run, otherwise
go onto maintenance when the vessel was out of the water.

He denies saying the conversation never took place and that
he would be a luggage handler for the rest of the time he would
be there.

As to the dress, he says he has taken people off before be-
cause of dress. On that day he told Wilson he was suspended.

He denied making a statement to the effect of not telling the
union within 24 hours, nor mentioned the Mikkali Papas case,
nor that he would not get a job on a vessel but he did say that
Esperance had union Boats.

As to the future he didn’t know that he said if the Workplace
Agreement was signed today he would be back on the boat
the next day, nor did he recollect saying work at Barrack St as
a jetty hand.

As to the message on the pay slips concerning the Workplace.
Agreement. he was not the person who organized it.

In cross examination he said that on 31/8/97 Walker was
not visibly upset.

Kevin Cleggett was the Skipper on 31/8/97 and he confirms
that Wilson came on board and took Walker off, and came
back and said Walker was not to work on the boat until further
notice, because of dress, haircut and attitude. He had heard of
people being reprimanded but not being taken off a boat. When
Walker came back onto the vessel he was not happy and there
was something wrong. As to clothing he said that if anybody
is not wearing the proper clothing it is taken off before the
passengers start boarding.

As to the Rosters he says they are done 10 days in advance
and immediately there are changes.

Russell Wilson had told him there was trouble with Trent
Walker and to roster an extra person. Wilson had said there
was a problem with Trent Walker and to cover him for 3 days.

As to the uniform there are verbal warnings and if it contin-
ues the person is reprimanded and sent home. He did not know
of anybody being taken off being a deck hand and put on
bicycles.

Wilson had said not to roster Walker on the weekends, as it
is cheaper, and that was for about the last 6 months.

I will now draw my conclusions.
There is no doubt that Walker was upset when he came back

from the meeting. The purpose of the meeting was the
Workplace Agreement. The question of clothing was a handy
position for Russell Wilson to be in and I make a finding he
used that on the day and presented it as a pretext for sending
Walker home. This is reinforced by Cleggett’s evidence as to
the direction as to rostering (why the extra crew man was there)

The incident in respect to the clothing was not one that re-
quired the course taken by Wilson, as he states, to send Walker
home. Further Walker’s position never was that he was sent
home because of that. Even if he was sent home for the day,
Walker did not strike me as being such a person as would be
so affected by that alone. This reinforced his version as to the
conversation.

In the end Walker has satisfied me beyond a reasonable doubt
that the conversation took place and as to its content.

The defence raised the question of double jeopardy.
This raises the problem of whether the various parts of the

discussion constitute different offences under Section 68 of
the Workplace Agreement Act.

The period of time over which the 1st conversation took
place was 10 minutes. There was then a break when Walker
and Wilson went back onto the vessel, and then back off when
there was further discussion.

The whole object of the discussion was to have this em-
ployee, sign a workplace agreement with this employer. That
was the substance of the whole affair on the morning of 31/8/
97.

In the case of Phillips -v- Carone (No.2) 10 War169, the
question of double jeopardy was dealt with. This case was
decided in 1992 and dealt with the provisions of Sec 16 & 17
of the Criminal Code. Since then Section 16 has been repealed
and Section 11 of the Sentencing Act has been enacted. Al-
though it has been reworded, in respect to the question of
double jeopardy, the intent seems to be similar. Whereas Sec-
tion 16 used the words “act or omission” as discussed by
Pidgeon J, Section 11 uses “the commission by a person of an
Offence”.

At P. 176 Pidgeon. J, resolved the problem by dealing with
the gravamen of the offence (in that case as embodied in Sec-
tion 59A of the Road Traffic Act) and to ask the question
“What is the substance of it.”

I have indicated the substance of the three charges, and there-
fore there can only be ultimately 1 offence attracting a penalty.
The defendant was not successful in his aim and therefore his
endeavours amount to an attempt. The first of the 3 drafted
complaints shall remain and Wilson is found guilty of that,
and the remaining 2 are dismissed. There is a similar finding
in respect to the Company.

IN THE INDUSTRIAL MAGISTRATES COURT

HELD AT PERTH

WESTERN AUSTRALIA

Complaint No. 225 of 1995

Heard: 27 March 1996

Delivered: 19 June 1996

BEFORE: MR P.M. HEANEY S.M.

COMPLAINANT: PETER DAVID WATSON

and

DEFENDANT: CHIEF EXECUTIVE OFFICER,
HEALTH DEPARTMENT OF W.A.

Mr Hocking appeared for the Complainant

Mr Kennedy appeared for the Defendant

Reasons for Decision.
In this matter the Complainant Peter David Watson has

lodged two complaints. The first is 10 October 1995 and states
that

“On the 17th June 1994 the PUBLIC SERVICE COMMIS-
SIONER being a party bound by the Western Australian
Government Employees Redeployment, Retraining and Re-
dundancy General Order No.1239 of 1988 (‘The Order’), failed
to pay Peter David Watson the payments due to him pursuant
to Clause 6(2) and 6(3) of the said order and the claimant
claims interest at the rate of 8% per annum from 17 June 1994
to the date of judgement on any sum ordered to be paid by the
Defendant to the Complainant.”
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The second complaint is dated 5 December 1995 and is iden-
tical with the first except that on this complaint the defendant
is the CHIEF EXECUTIVE OFFICER, HEALTH DEPART-
MENT OF WESTERN AUSTRALIA. The reason for lodging
the two complaints was explained by Mr Hocking for the
Complainant as follows—

“The difficulty for us has been caused by the proclama-
tion of the Public Sector Management Act between the
date of the alleged offence and the date of the complaint
being lodged ... one of the effects is that the Public Serv-
ice Act has been repealed and so entities which existed
under that Act no longer exist. So as a precaution, the
complaint was lodged against the Public Service Com-
missioner who was the employer at the time, and also
against the Chief Executive Officer of the Health Depart-
ment, who is now, we say, the entity which is responsible
for that matter.

The scope of the order is defined in clause 1 thereof as fol-
lows—

“this order shall apply to all employees employed by the
Government of Western Australia in the Public Sector as
defined in Clause 2.”

There is no dispute that at the relevant time Mr Watson was
an employee employed by the Government of Western Aus-
tralia in the public sector and also there can be no dispute that
Mr Watson was employed in the Health Department of West-
ern Australia which is a Government Department of the State
of Western Australia.

Mr Hocking in his opening address and again in his final
written submissions presented a convoluted argument support-
ing the proposition that the Chief Executive Officer of the
Health Department of Western Australia is the appropriate
entity responsible should Mr Watson be successful in his claim
pursuant to the Order. On the other hand Mr Kennedy, who
appeared for both named Defendants argued that neither of
the named defendants were responsible.

I accept Mr Hocking’s argument and find that the Chief
Executive Officer, Health Department of Western Australia is
the appropriate defendant to these proceedings. As well as
accepting Mr Hocking’s convoluted argument which comes
to that conclusion it is clear on common sense and logical
grounds that it is that person who should be responsible. If
Mr Watson is able to make out his claim under the Order he
should not be denied his entitlement because legislative con-
fusion has not clearly defined who within the hierarchy of the
Government of the State of Western Australia is responsible.

Prior to the calling of evidence at this trial a list of agreed
facts was put into evidence as exhibit 3.

These agreed facts are as follows—
1. Peter David Watson (“Watson”) was employed—

a) from 4 March 1982 to 26 February 1986 on
the wages staff of Northam Regional Hospi-
tal.

b) from 27 February 1986 until 26 May 1989 on
the salaried staff of Northam Regional Hospi-
tal.

c) from 29 May 1989 until 14 January 1993 on
the salaried staff of Swan Districts Hospital.

2. From 23 December 1992 Watson was employed as
Co-ordinator Financial Resources until his contract
of employment terminated on 30 June 1994.

3. Between 4 March 1982 and 30 June 1994 Watson
had completed a continuous period of service in Gov-
ernment employment of 12 years and 119 days.

4. The period of service referred to in paragraph 3 is
‘continuous service’ within the meaning of the Wages
Long Service Leave General Order.

5. At all material times immediately before his resig-
nation became effective on 30 June 1994 Watson was
employed by the Public Service Commissioner as a
permanent Officer pursuant to the provisions of the
Public Service Act 1978.

6. Watson’s employment immediately prior to its ter-
mination was covered by the Public Service Award
1992.

7. The Health Department of Western Australia is a
State Government Department.

8. If Watson qualifies for a benefit under the Western
Australian Government Employees Redevelopment,
Retrenchment and Redundancy General Order, he
is entitled to an order for—

a) redundancy pay of 2 weeks pay for every year
of service being 12 years. Payment is calcu-
lated as 24 x 41368 x 7/365 = $19,040.61.

b) pro-rata long service leave on each completed
12 months of service from 18 April 1990 to
30 June 1994 (4 years), calculated at the rate
of 13 weeks per 7 years continuous service.
Payment is calculated as 4/7 x 13 x 41368 x
7/365 = $5893.52.

The Western Australian Government Employees Redeploy-
ment, Retraining and Redundancy General Order (‘the Order’)
states as follows—

“1. SCOPE
This Order shall apply to all employees employed by the
Government of Western Australia in the Public Sector as
defined in Clause 2.

2. DEFINITIONS
“Government”—means the Government of Western Aus-
tralia and does not include Commonwealth or Local
Government.
“Public Sector”—means all State Government depart-
ments, trading concerns ..........
“Redundancy”—means a situation when a job performed
by an employee ceases to exist or becomes surplus to
requirements.

3. REDUNDANCY
An employee shall not be made redundant by the em-
ployer other than in accordance with Clause 4.

4. REDEPLOYMENT AND RETRAINING
1) Suitable Alternative Employment.

Subject to this clause, each employee whose posi-
tion is declared redundant shall, subject to subclause
(2)(c) of this clause be transferred to suitable alter-
native employment either within his/her Department/
Authority or with another Government employer.
Suitable alternative employment shall be defined as
that which provides the employee with a position
which—

a) is a permanent position with a Government
employer;

b) has a wage or salary as close as possible to
that of the employee’s existing position; and

c) does not require the employee to change his/
her place of residence to take up the position

and has regard to—
a) the relevance of the duties and responsibili-

ties to the qualifications and experience of the
employee and the competence of the em-
ployee; and

b) the ordinary hours of duty being in general
no less than those worked by the employee in
his/her original position.

2. Alternative Employment or Training
a) The suitability of alternative employment or

training shall be determined by the Director
of the Office of Redeployment after consulta-
tion with the employer, employee and union
concerned ....

b) Where suitable alternative employment is un-
able to be identified for an employee, the
employee may elect within 3 months from the
date the position becomes redundant to trans-
fer to a position outside that defined as suitable
or leave the services of the employer.
An employee who elects—

i) to leave the service of an employer shall
be paid severance and other payments
prescribed by Clause 6.
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6. SELECTIVE VOLUNTARY SEVERANCE OR
EARLY RETIREMENT

a) Each employee identified as being surplus to the em-
ployer’s requirements and who cannot be found
suitable employment and who elects to resign shall
be entitled to the benefits of this clause.”

The balance of this clause goes on to deal with how sever-
ance pay and payment for leave entitlements are calculated.
Item 8 of the agreed facts is based on these provisions.

Mr Watson’s evidence in respect of this matter is that on 23
December 1992 he obtained the position of Co-ordinator, Fi-
nancial Resources within the Health Department and that he
did not vacate that position prior to 30 June 1994. During the
course of being employed as the co-ordinator he was seconded
on numerous occasions to other agencies within the Pilbara
and Port Hedland. In November 1993 he left the position as
Co-ordinator to act as the Deputy Administrator at Port
Hedland Regional Hospital. Thereafter he never returned to
his position as Co-ordinator, and no one else acted in his po-
sition in his absence. A letter dated 5 October 1993 (exhibit 5)
indicated that he was to act as the Deputy Administrator at the
Port Hedland Regional Hospital from 11 October to 12 No-
vember 1993. Mr Watson continued in that position past 12
November 1993 and by a letter dated 10.1.94 his term as the
Acting Deputy Administrator was extended from 14 January
1994 until 28 January 1994 (exhibit 6). Again he appears to
have continued to act in the same position beyond 28 January
1994 and by a letter dated 28.3.94 (exhibit 7) the term was
further extended from 25 March 1994 until 29 April 1994.
This was the last letter Mr Watson received extending his term
as Acting Deputy Administrator but nevertheless he contin-
ued in that position until his resignation.

The crux of this case is when did Mr Watson’s job as co-
ordinator financial resources “cease to exist or become surplus
to requirements” as per the definition of “redundancy” in clause
2 of the order. On this issue his evidence was that he along
with other staff was advised at a meeting in February 1994
that the Health Department was having a restructure that would
result in regional offices disappearing and positions being
abolished. He was advised that his position as Co-ordinator
was one of those which would disappear.

Mr Watson gave evidence that he was officially notified that
his position was going to disappear on 23 March 1994 when
he received a letter to say his position was to be abolished
(exhibit 12). This letter was from Christine O’Farrell, the Re-
gional Director of the Northern Health Authority, Pilbara
Division, and was sent to Kate Dagg the Director of Human
Resources, Health Department of Western Australia. This let-
ter stated as follows—

“Attention Kate Dagg
RE: Officer to be registered with the Office of Mobility.
Due to the amalgamation of the Kimberley and Pilbara
Health Regions effective February 7, 1994 and the move
to the Funder, Purchaser, Provider model effective July
1, 1994 the corporate structure for the Northern Health
Authority will require some adjustment and realignment.
Mr Peter Watson is the substantive occupant of P1522425,
Co-ordinator Financial Resources, Pilbara Division,
which was effective from December 23, 1982. The posi-
tion Co-ordinator, Financial Resources will not be
required within a period of three months and the FTE
and dollars attached to the position will be reallocated
within the provider sector. I am not in a position to be
able to guarantee Mr Watson a suitable substantive posi-
tion at this point in time and therefore request that he be
registered for redeployment within the Office of Mobil-
ity. Enclosed is a completed Officer Profile and
Curriculum Vitae for Mr Watson.”

Prior to becoming aware of the situation as outlined by the
above letter he was aware his position was going to be made
redundant and that under the Order he could apply for rede-
ployment and accordingly on 13 May 1994 he filled out an
Officer Profile Form which was sent to the Public Service
Commissioner, Office of Redeployment. On 16 May, he filled
in another form headed “Expression of interest in the mobil-
ity programme”. Both of these forms indicated his intention
that he was interested in mobility or alternative suitable em-
ployment.

After this Mr Watson started looking at alternative employ-
ment within the Health sector and in other Government
Departments. The end result of his search was that he was not
offered suitable permanent alternative employment. A job that
was offered to him at the Department of Disability Services
was only a temporary position lasting from 4 weeks to 3
months.

On 10 June 1994 Mr Watson wrote to Mrs O’Farrell as fol-
lows (exhibit 16)

“Dear Chris
As you are aware I have been offered a permanent posi-
tion with the Marriage Guidance Council of W.A. which
I would like to commence on 18 July 1994 my last work-
ing day being 15 July 1994. Before resigning from the
Northern Health Authority, I would like to apply for 6
months Long Service Leave at half pay and 12 weeks
annual leave.”

Mrs O’Farrell responded in her own hand at the bottom of
Mr Watson’s letter—

14.6.94
Peter
I can’t approve this request. I won’t be able to hold a
position for you in the new N.H.A. purchasing office and
the finance position will be devolved to the providers.......”

During the course of his evidence Mr Watson put in to evi-
dence further correspondence not specifically sent to him but
which reflects on the issue as to when Mr Watson’s position
as co-ordinator, financial resources became redundant.

On 26 May 1994 Kate Dagg sent a facsimile to the Office of
Mobility stating—

“Please register these 2 officers for redeployment. Their
positions are being demolished due to the amalgamation
of the Pilbara and Kimberley Health Regions.

1) -
2) Peter Watson”

On 31 May 1994 Mrs O’Farrell wrote to the State Public
Service Federation as follows—

“In accordance with the Public Service Award we advise
that the Northern Health Authority (Pilbara Division) is
currently considering the following positions for job re-
design, devolution within the authority or possible
abolition in line with the move towards the Funder Owner/
Purchaser/Provider model for Health.
.....
.....
Co-ordinator Financial Resources  P1522425
.....
.....”

In response to Mrs O’Farrell’s hand written note dated 14
June 1994 Mr Watson on that same date wrote to Mrs O’Farrell
as follows (exhibit 17)

“As there are no permanent positions at my substantive
level within the Port Hedland area and I have not been
offered alternative employment as a redeployee I would
like to apply for a redundancy package”.

On 16 June 1994 he wrote to Kate Dagg as follows (exhibit
19)—

“Dear Kate
I have reconsidered options offered in the Officer Profile
Form and I wish to apply for a redundancy package. Could
you advise me of any necessary action I must undertake.”

On 17 June 1994 Mrs O’Farrell responded to Mr Watson’s
letter of 14 June as follows (exhibit 20)”

“Dear Peter
Further to our earlier discussion concerning the possibil-
ity of a redundancy, I advise.
I have sought advice and am given to understand that the
following factors are applicable to your circumstances
and request.

• you have been registered as a redeployee for one
month (26 May)

• —
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• You have a right to request redundancy after three
months as a deployee on the proviso that suitable
positions had not been offered to you.

• —
• —
• —
• —

I am also advised that the Office of Mobility will not
offer redundancy to any persons who are skilled and
employable. As I advised earlier, they regard payout as
the very last resort in that it offers some “cushioning” to
individuals who are truly redundant and unemployable.
They also do not consider that abolition of a substantive
position as grounds enough for a redundancy payout.
....
They have also advised me that as you have informed me
formally that you have been offered another job in the
metropolitan area, it would not be appropriate for me to
approve your request for redundancy. The reason is that
the payout you would receive, ostensibly to “cushion”
you through a possibly prolonged period of unemploy-
ment would, in light of you already having the offer of a
job, be a payment made unnecessarily.”

This letter from Mrs O’Farrell is remarkable for its failure
to understand the provisions of the Order. Mrs O’Farrell states
that “you have a right to request redundancy after three months
as a deployee, on the proviso that suitable positions had not
been offered to you”. This is clearly wrong. Clause 4(2)(b)
states—

“where suitable alternative employment is unable to be
identified for an employee, the employee may elect within
3 months from the date the position becomes redundant
to transfer to a position outside that defined as suitable or
leave the service of the employer.
An employee who elects
1) to leave the service of an employer shall be paid the

severance and other payments prescribed by Clause
6.—Selective Voluntary Severance or Early Retire-
ment, of this Order.”

Clearly an employee is entitled to the benefits of Clause 6
of the order within 3 months from the date the position be-
comes redundant and it is wrong for Mrs O’Farrell to say the
entitlement arises only after 3 months as a deployee.

Mrs O’Farrell also states that the Office of Mobility will not
offer redundancy to any persons who are skilled and employ-
able. Nowhere within the terms of the Order is the “Office of
Mobility” specifically given the right to “offer redundancy”
or to withhold any offer of redundancy. Clearly, I suppose, it
could advise an employee that it is unable to redeploy that
person and that the person should seek the benefits of Clause
6 but this would not replace or deny the employee the right to
“elect within 3 months from the date the position becomes
redundant” to take the benefits of Clause 6.

Mrs O’Farrell also states that the Office of Mobility “regard
payout as the very last resort in that it offers some cushioning
to individuals who are truly redundant and unemployable”.
She also indicated that as he already had found another job
outside the public service he did not need to be “cushioned”
through a possibly prolonged period of unemployment. This
attitude has no foundation within the Order. There is no sug-
gestion that the benefits of Clause 6 are only available to those
who need a “cushion” to assist them through periods of pro-
longed unemployment.

As indicated earlier the only real issue is whether Mr
Watson’s position ceased to exist or became surplus to re-
quirements. The term redundancy is defined in the Order but
it does not set out when or how one can determine that a posi-
tion ceases to exist or becomes surplus to requirements. It
would not have been difficult to set the time as being when an
employee is notified in writing by a particular defined senior
officer that his position ceased to exist or had become surplus
to requirements; or to define the time as being when the em-
ployee ceases working in that position and no replacement
was intended to be put in that position.

Mrs O’Farrell gave evidence but nothing she said was con-
trary to those parts of Mr Watson’s evidence which I have

relied on and which I have referred to previously in this find-
ing.

I am satisfied that by 14 June 1994 when Mr Watson wrote
to Mrs O’Farrell applying for redundancy he fitted the criteria
of the Order and was entitled to the benefits of Clause 6 thereof.
Clearly by that date Mr Watson’s position as Co-ordinator
Financial Resources within the Health Department had ceased
to exist or had become surplus to requirements. Mr Watson
ceased working in his position in October 1993 when he was
seconded to the position of Acting Deputy Administrator at
the Port Hedland Regional Hospital. No single person replaced
Mr Watson as the Co-ordinator Financial Resources either then
or since then. In February 1994 he was told that his position
as the Co-ordinator Financial Resources would disappear in
the restructure of the department.

Mrs O’Farrell’s letter to Kate Dagg dated 23 March 1994
clearly indicates the ultimate demise of Mr Watson’s position,
and that he should register within the Office of Mobility for
redeployment.

In mid May 1994 he registered himself at the Office of Re-
deployment and indicated an interest in mobility or alternative
suitable employment.

Kate Dagg’s facsimile dated 26 May 1994 indicates Mr
Watson’s position is being “demolished”.

Mrs O’Farrell’s letter of 31 May 1994 to the State Public
Service Federation states Mr Watson’s position is being con-
sidered for “redesign, devolution or possible abolition ...”

Mrs O’Farrell’s hand written note of 14 June 1994 that his
“finance position will be devolved to the providers.

Mrs O’Farrell’s letter of 17 June 1994 acknowledges the
real situation regarding Mr Watson’s position where she indi-
cates that he has been registered as a deployee from 26 May
1994. This is a clear indication on her part that she accepts
that he will not be going back to his job because it has ceased
to exist or has become surplus to requirements.

At the completion of the hearing the evidence on this matter
solicitors for both parties agreed to provide written submis-
sions. Clause 27(c) of the defendant’s submissions state as
follows—

“From a policy perspective, it is highly undesirable that
the payments set out in the General Order become pay-
able from the point in time which an employee is notified
of a redundancy that may or will occur at some yet to be
specified point in the future, rather than at the point of
redundancy itself. The early provision of notice allows
both employee and employer more time to consider op-
tions within and outside the Health Department. The
Department should not be penalised for engaging in dia-
logue prior to actual redundancy in order to assist an
employee’s interests”

I would have thought that the more compelling argument is
that it is highly undesirable that payments set out in the Gen-
eral Order should be denied to an employee by an employer
notifying an employee that a redundancy may occur at some
unspecified time in the future and thereby avoid indefinitely
any declaration or statement or decision that a position has
become redundant. Clause (4)(2)(b) gives an employee “3
months from the date the position becomes redundant” to elect
to leave the services of the employer and take the benefits of
Clause 6. An employer should not be able to deny an em-
ployee his election under Clause (4)(2)(b) by simply never
deciding or stating or declaring that the position has become
redundant. In other words an employer should not be able to
deny an employee his election under Clause (4)(2)(b) by never
declaring when the 3 month period begins to run. In this case
it appears that Mr Watson’s position has never been officially
declared redundant and yet no one has performed the job since
Mr Watson left in October 1993.

The last sentence of the defendant’s argument, referred to
above, that “the Department should not be penalised for en-
gaging in dialogue prior to actual redundancy in order to assist
an employee’s interest” rings somewhat hollow. In the course
of this matter I saw very little evidence the relevant Depart-
ment assisting Mr Watson’s interests but there was considerable
evidence of his interests being frustrated.

Paragraph 8 of the List of agreed matters provides that if Mr
Watson qualified for a benefit under the Western Australian
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Government Employees Redeployment, Retraining and Re-
dundancy General Order, then he will be entitled to a
redundancy payment of $19,040.61 and a pro-rata long serv-
ice leave payment of $5,893.52. I am also of the opinion that
Mr Watson is entitled to interest on total of these 2 amounts at
8% from the date of his leaving the Department until 27 March
1996 being the date the matter was heard.

(Sgd.) P.M. HEANEY S.M.,

UNFAIR DISMISSAL/
CONTRACTUAL

ENTITLEMENTS—
2000 WAIRC 00319

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES HOUCINE AMANI V AIRLITE GROUP
CLEANING PTY LTD

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 18 AUGUST 2000
FILE NO APPL 401/2000
________________________________________________________________________________

Result Application dismissed for want of
jurisdiction

Representation
Applicant Mr H Amani on his own behalf
Respondent Ms K Gates on behalf of the respondent
________________________________________________________________________________

Reasons For Decision (Extempore)
1 THE COMMISSIONER: This is a matter pursuant to

section 29(l)(b)(i) of the Industrial Relations Act, 1979
(the Act) being a claim for unfair, harsh or oppressive
dismissal; the matter to do with the claim for contractual
benefits having been settled in conference previously.

2 Mr Amani (the applicant) was employed by Airlite Group
Cleaning Pty Ltd (the respondent) as a cleaner from the
10th of November 1999 until the 16th of February 2000
to undertake cleaning duties at Belmay Primary School
and for that work, which was approximately 20 hours
per week, was paid at the rate of $11.20 per hour.

3 On the evidence of the applicant he finished work with
the respondent on the 16th of February 2000, and
commenced work with another employer on the 17th of
February 2000. That is unchallenged in his evidence and
confirmed by the respondent. The matters that the
applicant says are unfair in this circumstance relate really
to the question of non-payment of wages due to a workers
compensation claim, which obviously caused the
applicant some distress at the time, and which the
respondent acknowledges there was some confusion about
in relation to the processing of that claim.

4 Notwithstanding that, it is clear from the evidence of the
applicant that employment was terminated effectively by
the applicant on the 16th of February 2000 and potentially
confirmed on the 17th of February 2000. The meaning
of that is two-fold: one is that the application which was
made on the 20th of March 2000 in the Commission is
then out of time, and there is no power for the Commission
to correct that in the application. If an application is made
out of time the Commission is without jurisdiction on
the application, and I find that the applicant in fact
terminated employment on the 16th of February 2000
from the evidence of Mr Amani, and hence that means
this application is out of time and the application must be
dismissed for want of jurisdiction of the Commission.

5 Secondly, I would add that albeit the confusion and
distress that was caused to Mr Amani during the course
of his employment in trying to clarify the situation of
wages, he did in fact resign from his own volition on the
16th of February 2000 and again because of that there is,
in effect, no dismissal, and again, there being no dismissal,

the Commission does not have jurisdiction in this matter,
and I would hereby dismiss the application for want of
jurisdiction.

2000 WAIRC 00320
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES HOUCINE AMANI V AIRLITE GROUP

CLEANING PTY LTD
CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 18 AUGUST 2000
FILE NO APPL 401/2000
________________________________________________________________________________

Representation
Applicant Mr H Amani on his own behalf
Respondent Ms K Gates on behalf of the respondent
________________________________________________________________________________

Order
HAVING heard Mr H Amani on his own behalf and Ms K
Gates on behalf of the respondent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders—

THAT the application be and is hereby dismissed for
want of jurisdiction.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

2000 WAIRC 00220
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES SOPHIE ANN ANDREOU V

WOODVALE SKIN & BODY CENTRE
TRADING UNDER ROUGHAN
CONSULTANCY P/L

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 4 AUGUST 2000
FILE NO APPL 82/2000
________________________________________________________________________________

Result Claim for unfair dismissal allowed
Claim for outstanding contractual
entitlements allowed

Representation
Applicant Mr K Trainer on behalf of the applicant
Respondent No appearance by the respondent
________________________________________________________________________________

Reasons for Decision.
1 This is a claim of harsh, oppressive and unfair dismissal

made pursuant to section 29 of the Industrial Relations
Act, 1979 (the Act). The applicant, Ms Andreou was
employed by the respondent from 1 February 1999 to 2
January 2000. She was employed as a beauty therapist
and her duties included managing the everyday operations
of the shop, performing beauty treatments and cleaning
duties. The applicant claims she was denied contractual
benefits, being 18.5 days annual leave and 17.5% leave
loading. Separate to the contractual benefits claim, the
applicant seeks $1000 for injury, two weeks redundancy
pay and two weeks pay for notice in lieu.

2 The matter was called on for conference on 9 May 2000
at a time to accommodate the respondent’s travel plans.
The respondent did not attend. The matter was then
scheduled for conference and hearing on 31 July 2000.
The respondent did not attend at the conference and the
matter proceeded to hearing. The respondent did not
appear at hearing.

3 The applicant says that on New Year’s Eve 1999 she was
advised by the respondent, ie Mrs Roughan, that she along
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with other staff, were to clean up the shop as the business
was transferring premises. She says she was advised that
she could take the next few days off on pay and to return
to work on 6 January 2000. She says on 2 January 2000
she contacted the respondent to wish her a happy New
Year and was advised that her services were no longer
required. She says she later returned the business books
to the respondent and was told by Mrs Roughan that she
would try and give her the money owed as soon as
possible. The applicant says she had no indication that
the business was to close and was shocked and
disadvantaged due to the recent purchase of a car which
she bought under the expectation that she enjoyed
continuing employment. The applicant says she had a
verbal contract and was not employed under any award.
The contract was made when the respondent took over
the business in early 1999.

4 The respondent Mrs Roughan in her notice of answer
and counterproposal does not dispute that the applicant
is owed holiday pay. The amount of holiday pay is not
stipulated. The respondent says that the shop was closed
due to not being financially viable. Further the respondent
says that the applicant was given several pieces of
equipment, products and nail client records to enable her
to work from home and that the applicant was working
on several of the clients at her home prior to the shop
closing and used products from the shop.

5 A similar allegation is made in a separate notice of answer
and counterproposal by Mr Roughan. There is nothing
in either of the notices of answer and counterproposal
regarding the circumstances leading up to the closure other
than a comment to refer to it as a “sudden” closure.

6 The applicant denies that she was given any products from
the shop or that she took clients from the shop. She agrees
that several clients of the shop went to another beauty
salon for which, under examination by the Commission,
she says she worked for two to three months on a part-
time basis.

7 I have doubts about the credibility of the witness in that
her evidence was that she had not obtained employment
subsequent to her termination on 2 January 2000.
However, under examination by the Commission she
stated that she had been employed by another beauty salon
following termination and worked on clients who had
previously been clients of Woodvale Skin and Body
Centre.

8 Nevertheless, on the basis of what was said in evidence
by the applicant and effectively supported in the notice
of answer and counterproposal by the respondent, I find
that there was a sudden closure of the shop and that the
applicant was previously unaware that the shop was due
to close when the business terminated. I find, on the basis
of the lack of any warning to the applicant concerning
the closure of the shop, the dismissal to be unfair. I find
that it is not practicable for the applicant to be re-instated
as the shop and business have closed. I find also that the
applicant was not award covered and, under her contract,
she is owed holiday pay inclusive of leave loading. The
notice of answer and counter proposal admitted that the
applicant was owed annual leave payments, it did not
stipulate the amount. The applicant’s length of service
was effectively 11 completed months of service and there
is no evidence to indicate that she has taken any leave
during that period. Hence the amount of leave owed would
be 18 1/3 days. The applicant tendered [Exhibit A2] which
shows that the applicant was paid $456 per week, hence
her leave payment inclusive of loading would be
$1,965.31.

9 The applicant relies on Antonio Carlo Tarozzi v WA Italian
Club (Inc) 71 WAIG 2499 and [Exhibit A3] in seeking
pay for two weeks notice in lieu. The exhibit identifies
the weekly pay record for another employee, Rebecca,
who on the evidence received payment of one week for
notice. It is not clear what the length of service was for
that employee, but it could not have been longer than
that of the applicant as she was employed from the
commencement of the business. The applicant, according
to her evidence and the notice of answer and

counterproposal, was managing the shop at the time of
termination and so says that she is entitled to a greater
notice payment than the other employee. She seeks two
weeks payment for notice in lieu. The Full Bench in
Antonio Carlo Tarozzi v WA Italian Club (Inc) at page
2501 says—

“Possibly, a specific length of notice ascertained by
reference to custom or trade practice may be found
to exist, but more usually the only implication avail-
able will be that reasonable notice to terminate must
be given.”

10 The decision goes on to list the factors that may be relevant
to determining the length of notice, one such factor being
the high or low grade of the appointment. On the basis of
what Rebecca received and that the applicant was
managing the shop at the time she was terminated I
consider that reasonable notice would have been two
weeks as claimed. This would amount to $912 gross.

11 The applicant relies on Frederick John Rogers v Leighton
Contractors Pty Ltd 79 WAIG 3551 in seeking two weeks
redundancy pay. The loss she has suffered being the
absence of a reasonable redundancy payment. The
applicant says, and I concur, that in line with this decision
and in the circumstances, the absence of a redundancy
payment is unfair. Her period of service was 11 months
and she was acting manager at the time of termination.
Having regard for this decision, these factors and my
discretion under s. 26 of the Act I would award the
applicant two weeks redundancy payment as claimed.
This amounts to $912 gross.

12  The applicant also seeks a $1000 in injury. She says that
she was shocked at the shop’s closure and had to suffer
from having to cover the cost of a car, which was recently
purchased. I do not find that the injury suffered was other
than the shock of losing a job so suddenly. Ms Andreou
is young, she did find employment in the industry about
one month after the termination and I do not find that an
award for injury in these circumstances is warranted.

13 In summary, I would order that the respondent pay the
applicant $912 for notice, $912 for redundancy and
$1,965.31 for outstanding contractual entitlements being
annual leave and leave loading less any tax payable to
Commissioner of Taxation.

2000 WAIRC 00295
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

PARTIES SOPHIE ANN ANDREOU V
WOODVALE SKIN & BODY CENTRE
TRADING UNDER ROUGHAN
CONSULTANCY P/L

CORAM COMMISSIONER S WOOD
DELIVERED TUESDAY, 15 AUGUST 2000
FILE NO APPL 82/2000
________________________________________________________________________________

Representation
Applicant Mr K Trainer on behalf of the applicant
Respondent No appearance by the respondent
________________________________________________________________________________

Order.
WHEREAS this is an application pursuant to section
29(1)(b)(i)&(ii) of the Industrial Relations Act 1979; and

WHEREAS on the 9th day of May 2000 the Commission
convened a conference for the purpose of conciliating between
the parties at which there was no appearance by the respond-
ent; and

WHEREAS on the 31st day of July 2000 the matter came
on for conference and hearing; and

WHEREAS I have heard Mr K Trainer on behalf of the
applicant and in the absence of the respondent;
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NOW THEREFORE the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979,
hereby orders—

(1) THAT the respondent pay to the applicant Ms Sophie
Andreou the sum of $912.00 being for notice less
any taxation payable to the Commissioner of Taxa-
tion.

(2) THAT the respondent pay to the applicant Ms Sophie
Andreou the sum of $912.00 being for redundancy
less any taxation payable to the Commissioner of
Taxation.

(3) THAT the respondent pay to the applicant Ms Sophie
Andreou the sum of $1,965.31 being for annual leave
and leave loading less any taxation payable to the
Commissioner of Taxation.

(4) THAT the above amounts are to be paid within 7
days hereof.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

2000 WAIRC 00311
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES EMILY KATE BAILEY V SIDNEY

DAVID PAUGA AND MICHELLE
JENNIFER PAUGA TRADING AS S &
M CONCEPTS AUSTRALIA

CORAM COMMISSIONER J H SMITH
DELIVERED 16 August 2000
FILE NO APPLICATION NO 338 OF 2000
________________________________________________________________________________

Result Claim for contractual benefits dismissed.
Application to amend claim to include a
claim that the Applicant was harshly,
oppressively or unfairly dismissed barred
by s.29(2) of the Industrial Relations Act
1979.

Representation
Applicant in person
Respondent Mr Walker as agent
________________________________________________________________________________

Reasons for Decision.
1 The Applicant, Emily Kate Bailey, (“the Applicant”) made

an application under s.29(1)(b)(ii) of the Industrial
Relations Act 1979 (“the Act”). The Applicant claims that
she was denied contractual benefits, not being benefits
under an award or order.

2 The Applicant claims that she entered into a contract of
employment to work 40 hours per week for the
Respondents as a demonstrator, salesperson. The
Applicant commenced a training period on 10 January
2000 and claims that it was agreed from 31 January 2000
that she would be provided with work for 40 hours a
week for a period of six months or more.

3 The Applicant tendered her resignation on 1 March 2000
as she was not provided with any work by the Respondents
after 13 February 2000. The Applicant says that she
accepted the Respondents’ repudiation and brought the
contract to an end as the Respondents were in breach of
their duty to provide her with 40 hours of work each week.

4 It was agreed that the Applicant would be paid $12 an
hour for each hour worked by her. Between 31 January
2000 and 5 February 2000 she worked 34 hours. Between
7 February 2000 to 13 February 2000 she worked 22 hours.
From 14 February 2000 to the date she terminated her
contract of employment she did not carry out any work.

5 The Applicant claims that pursuant to her contract of
employment she is due the following sums—

$72 for the period of 31 January 2000 to 5 February
2000 at the rate of $12 for six hours work that
should have been provided;

$216 from 7 February 2000 to 13 February 2000 18
hours at $12;

$1248 $12 per hour for 40 hours per week for the pe-
riod from 14 February 2000 to 1 March 2000 in
relation to which no work was provided;

$3840 for two months’ compensation on grounds the
Applicant was led to believe she had employment
for a fixed term for 40 hours per week for a pe-
riod of at least six months.

6 At the outset of the hearing of the application, the
Applicant sought to amend her application to include a
claim that she was harshly, oppressively or unfairly
dismissed from her employment.

Background
7 Prior to making an offer of employment to the Applicant,

the Respondents had been operating the business trading
as S & M Concepts Australia for about two years. Both
partners worked in the business and did not employ any
other persons. They purchased steam cleaners from
wholesalers. The Respondents conducted demonstrations
of the product at “shows” and at shopping centres.
Following a demonstration appointments were sought
with householders to visit their homes to discuss the
purchase of steam cleaners. Mrs Pauga conducted the
demonstrations and Mr Pauga was the salesman.

8 In December 1999, the Respondents decided to expand
their business. Mrs Pauga was pregnant and was not very
well. They needed to find a new demonstrator to replace
Mrs Pauga. Based on the past performance of the business
they decided that they were ready to expand their business
and engaged four demonstrators through an employment
agency. Mr Pauga telephoned the employment agency
and provided the agency with information about the job
and instructed the agency to advertise.

9 In December 1999 the Applicant was unemployed and
on unemployment benefits. She visited Centrelink and
saw an advertisement for a position as a demonstrator.
The advertisement stated—

“Title: Demonstrator

ASCO: 6599 – 15 + Sales Demonstrator

Employer: S & M Concepts

Rep: Robyn Lillis

Address—

Suburb: ROCKINGHAM

Desc: Demonstrating steam cleaning system which uses no
chemicals at shows and shopping centres. Need own
transport. Must be outgoing and well presented. Hourly
rate paid plus bonuses.

Regs: Communication—Excellent, Direct Selling, Motivated,
Outgoing, Own Phone, Own Transport, Presentation
good

Licence: + Transp: +
Full/Part: P + Part time position Hours: 30-40 hrs/week

Indigenous: N +

Perm/Temp: P + Perm 6 mths + Start: All J/S: Y +

Job Type: N + Normal Pay: $12.00/hour +
Bonuses

Display: R + Advertise & Refer To Apply:RBR + Ring Before
Referral”

10 The Applicant arranged an interview with Mr Pauga the
day after she saw the advertisement. The $12 hourly rate
was discussed and she was informed that she would be
paid an incentive payment when a customer made an
appointment to see a salesperson and be paid a further
amount of $25 if the salesperson sold a steam cleaner.

11 The Applicant said she discussed the job requirements
with Mr Pauga. She said, that he said, he was looking for
someone with a bit of personality who could talk to
customers. The Applicant said she made it very plain to
Mr Pauga at the initial interview that she needed full-
time employment because she had car payments and bills
to pay. Her evidence was that Mr Pauga said he was
looking for someone to work full-time and the hours
would vary from week to week in that sometimes almost
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a full weeks work would be worked at a show over a
period of three or four days. She said he explained that
shows normally only run for a three or four day period
over a weekend and if that occurred she would not be
expected to work for the next few days.

12 The day after she was interviewed the Applicant received
a telephone call from Mr Pauga telling her that she had
been successful in obtaining the position. She later
received a letter dated 17 December 1999 confirming her
appointment and requiring her to attend a two day training
course beginning on 13 January 2000. It was common
ground that for the initial two day training period and the
first two shopping centre demonstrations scheduled for
Mandurah and Armadale, the Applicant was to work part-
time as the two centres were part of a two week trial/
training period where all of the four demonstrators
engaged by the Respondents were to be trained and were
to work together.

13 The Applicant commenced work at the Mandurah Forum
Shopping Centre on Monday, 17 January 2000 and
worked 35.5 hours between Monday, 17 January 2000
and Saturday, 22 January 2000. In that period of time a
total of 16 appointments were made with customers for
salespersons to visit households to discuss the sale of
steam cleaners. Of those 16 appointments, the Applicant
made five of those appointments.

14 In the second training week, the Applicant worked at the
Armadale Shopping Centre from Monday, 24 January
2000 to Saturday, 29 January 2000. In that period of time
she worked 24 hours and made one appointment.
Although four consultants worked in that week, at the
end of the week only two appointments were made.

15 During the week the Applicant worked at the Armadale
Shopping Centre she met with Mr Pauga and another
employee, Mia, at a coffee shop. She said she had a
discussion with Mr Pauga about what hours that she and
Mia wanted and she said she again stated that she wanted
full-time employment. She said the Respondent advised
her that she would be “getting full-time employment”
and that he intended to provide her and Mia with full-
time employment. She said he wanted to know what days
of the week they were available and she said she told him
that she was available to work every day of the week.

16 Mr Pauga gave evidence that when he met with the
Applicant and Mia at the coffee shop he was of the opinion
that both the Applicant and Mia were taking the job very
seriously. He said as they had the desire to succeed he
told them he would give them more hours than the other
demonstrators. He said however, that he never specified
hours, he just told them he would give them more hours.

17 After the Applicant worked at the Armadale Shopping
Centre the Respondents booked the Kwinana Hub
Shopping Centre for a week and the Applicant worked at
the Kwinana Hub Shopping Centre between 31 January
2000 and 5 February 2000. During that week she worked
34 hours and Mia worked 22 hours. The other two
demonstrators only worked eight hours each. At the end
of the week only five appointments were obtained by the
demonstrators, one of which was secured by the
Applicant.

18 The Applicant says she was informed that the next location
of work would be at the Claremont Showgrounds
commencing on Friday, 11 February 2000 until Sunday,
13 February 2000. She was sent a roster for the Claremont
show and she worked 22 hours at the Claremont
Showgrounds. Nine appointments were made at the show,
two of which were made by the Applicant.

19 The Applicant said she spoke to Mr Pauga at the
Claremont show about where she would be required to
work the following week and that Mr Pauga told her that
he would contact her. She said that she had been led to
understand that she was to be working at the Mandurah
Shopping Centre in the week following the Claremont
show.

20 The Applicant telephoned the Respondents’ office on
Monday, 14 February 2000, to enquire as to when and

where she was to work and was told by the Respondents’
office administrator, Ms Andrea Mahanga, that she would
“have to talk to Mr Pauga as she was not aware of what
was going on”. The Applicant said she telephoned almost
every day that week and left a message for Mr Pauga to
return her calls but he did not return her telephone calls.
On Friday, 18 February 2000, Mr Pauga wrote to the
Applicant stating—

“Dear Emily
I am writing to you to inform you that we do not
have Shopping Centre bookings or Show bookings
until the 3rd of March 2000, when we will be exhib-
iting at the Western Power Ideal Home Show at the
Burswood Dome in Perth.
At present we are reviewing the way our business is
operating. We will contact you nearer to the time of
the show to give you all the necessary information.
Yours sincerely
Sid Pauga
Director”

21 The Applicant received the letter a couple of days later
and went to see Mr Pauga at his office and found that the
office had been moved to the back of the building. She
said Mr Pauga informed her that he could not afford to
pay “our wages any longer” and that he was changing
her rate of pay from $12 per hour to a commission only
basis, whereby she would be paid $15 or $20 per
appointment and a further bonus of $20 or $25, if a sale
was made. She said she told him again that she had car
and house repayment commitments. The Applicant then
left the Respondents’ office and went to Centrelink and
applied for financial assistance. She was asked by
Centrelink to obtain a letter from Mr Pauga setting out
the conditions offered.

22 The Applicant telephoned Mr Pauga and asked him to set
the proposed arrangement out in writing. He did so in a
letter dated 25 February 2000. The letter states:

“To Whom It May Concern
Emily Bailey of Unit 16/8 Merope Close,
Rockingham, has requested written confirmation that
she will no longer receive an hourly rate if working
casually for our company in the future. She will be
paid for any casual work she does for us on a com-
mission only basis.
Emily may be employed casually by our company
for a few days of each month, although this cannot
be confirmed because of the nature of the business.
Yours sincerely
Sid Pauga
Director”

23 The Applicant said she could not afford to work on a
commission basis. She sought advice from the Legal Aid
Commission. As she had had no work for three weeks
and was not prepared to accept the change in the
conditions of employment, she was advised to resign.
She tendered her resignation in writing on 1 March 2000.
Her letter states—

“Dear Sid
I am writing to advise you that due to lack of any
employment since 13th Feb 2000 I am forced to re-
sign my position as a Demonstrator with your
company.
I was lead to believe that after the initial two weeks
training period I would have continual full-time
employment of 40 hours per week as a Demonstra-
tor in Shopping Centres or Shows.
I believe that you have breached our employment
contract and I reserve the right to seek assistance
through the Western Australian Industrial Commis-
sion.
Yours faithfully
Emily Bailey”

24 The Respondents contend that the Applicant and the other
demonstrators were engaged on a casual basis, that is,
that they were engaged to work varying hours at each
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show and shopping centre that was booked. However Mr
Pauga’s evidence was that although the Applicant was
engaged on a “casual sort of basis”, she was also engaged
full-time from the point of view that her work would be
ongoing. When asked by the Applicant to explain what
he meant by full-time, Mr Pauga said that “full-time” can
have two meanings. He said the first is a contract to work
a 40 hour week or a 38 hour week and the second is that
she would always be available for each show booked and
that she would always be offered work at each show. Mr
Pauga said that when he discussed “full-time”
employment with the Applicant he used the words in the
later context.

25 Mr Pauga agreed that the terms of the advertisement
placed by him reflected his instructions to the employment
agency. He said he initially employed a group of people
to see who would be suitable for the work and that he
planned to keep two people on to work 30 to 40 hours
per week.

26 Mr Pauga said that it was explained to the Applicant at
the orientation that they had planned to book a couple of
shopping centres a month and that shows had already
been booked for throughout the year. He explained that
shows commence and run from February to December
each year, with no shows in July. He said he explained to
the Applicant that they had booked two shopping centres
for each month for six months straight. Further, he said
he discussed with her that the first show was starting on
11 February 2000 at Claremont and the second was to
start on 2 March 2000.

27 Mr Pauga explained that a roster was organised for each
show and each shopping centre. Prior to each
demonstration commencing, he said each of the
demonstrators were given a sheet to fill out to indicate
when they were available and the roster was drawn up
and provided to each of them, prior to the event
commencing.

Findings as to the Terms of the Contract
28 In an application pursuant to s.29(1)(b)(ii) of the Act, the

onus is on the Applicant to establish that the subject of
the claim is a benefit to which she is entitled under her
contract of employment.

29 The Applicant gave her evidence in a consistent and
straightforward manner. Having heard the Applicant and
Mr Pauga give evidence, where there is a conflict, I prefer
the Applicant’s evidence to the evidence given by Mr
Pauga.

30 I do not accept Mr Pauga’s evidence that when he used
the term “full-time” he used those words in the context
that he required the Applicant to make herself available
for work at all times when shows and shopping centres
were booked. His evidence in relation to this issue is not
credible. The Applicant made it very plain to Mr Pauga
at the interview that she required full-time employment
to meet her financial requirements. It is clear that she
would not have accepted the position if she had not been
offered 40 hours work per week after completion of the
training period.

31 Having regard to all of the evidence in particular to the
evidence—
(a) given by Mr Pauga that the advertisement contains

the terms of the offer made to the Applicant;
(b) Mr Pauga’s concession that he—

(i) offered the Applicant and Mia more hours than
the two other consultants; and

(ii) advised the Applicant she would be required
for full-time work;

I am satisfied the Respondents entered into a contract of
employment with the Applicant to work for 40 hours per
week.

Application of the Principle “No work, no pay”
32 It is a established principle that a term is implied in all

employment contracts of “No work, no pay” (Macken,
McCarry & Sappideen’s The Law of Employment 4th ed
page 105).

33 This principle was explained by Dixon J in Automatic
Fire Sprinklers Pty Ltd v. Watson (1946) 72 CLR 435 at
465—

“A contract for the establishment of the relation of
master and servant falls into the same general cat-
egory of agreements to pay in respect of the
consideration when and so often as it is executed,
and is, therefore, commonly understood as involv-
ing no liability for wages or salary unless earned by
service, even though the failure to serve is a conse-
quence of the master’s wrongful act.
It is, of course, possible for the parties to make a
contract for the payment of periodical sums by the
master to the servant independently of his service.
Indeed that is, in effect, what the Duke of Westmin-
ster persuaded the majority of the House of Lords
he had done in Inland Revenue Commissioners v.
Duke of Westminster (2). But, to say the least, it is
not usual. The common understanding of a contract
of employment at wages or salary periodically pay-
able is that it is the service that earns the remuneration
and even a wrongful discharge from the service
means that wages or salary cannot be earned how-
ever ready and willing the employee may be to serve
and however much he stand by his contract and de-
cline to treat it as discharged by breach. See Archard
v. Hornor (3); Snelling v. Lord Huntingfield (4);
Smith v. Hayward (5); Fewings v. Tisdal (6); Emmens
v. Elderton (7), more particularly the advice of
Crompton J. to the House; Brace v. Calder (8); Petrie
v. Mac Fisheries Ltd (9).
His only remedy is in unliquidated damages for
wrongful dismissal.”

34 Brennan CJ, Dawson and Toohey JJ recently reviewed
Dixon’s consideration of the law on this point Byrne v.
Australian Airlines Ltd (1995) 69 ALJR 797 at 804 and
observed—

“It does not appear to have been doubted in this coun-
try that a wrongful dismissal terminates the
employment relationship notwithstanding that the
contract of employment may continue until the em-
ployee accepts the repudiation constituted by the
wrongful dismissal …
… even if an employee who is wrongfully dismissed
chooses to keep the contract of employment on foot,
he or she cannot claim remuneration in respect of
any period after the wrongful dismissal because the
right to receive remuneration for services is depend-
ent upon the services having been rendered.”

35 In light of the legal principles set above the Applicant
cannot make out her claim for contractual benefits, as
she is not entitled to be paid for unperformed work even
when the failure to perform that work is solely due to the
fault of the employer.

When was the Contract of Employment Terminated
36 A contract may be repudiated either when there is a breach

of a condition of employment going to the essence of the
contract, or when one of the parties to the contract has
evinced an intention through his or her conduct, to no
longer be bound by the contract (Macken, McCarry &
Sappideen’s The Law of Employment 4th ed page 215).

37 The Applicant contends that the Respondents’ failure to
provide work for 40 hours per week for a term exceeding
six months goes to the essence of the contract, or
alternatively the failure to provide any work at all after
13 February 2000, amounted to a repudiation of the
contract which entitled her to accept the repudiation and
to submit her resignation on 1 March 2000.

Claim for Unfair Dismissal
38 In the circumstances by failing to provide the Applicant

with work, the Respondents’ actions constituted a
repudiation of the contract of employment which gives
rise to an action for wrongful dismissal. The Applicant’s
application however does not contain a claim that she
was wrongfully dismissed.

39 The Respondents argue that it is not open to the Applicant
to amend her application to include a claim under
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s.29(1)(b)(i) of the Act that she was harshly, oppressively
or unfairly dismissed, as more than 28 days have past
since the Applicant’s employment was terminated.

40 Section 29(1)(b)(i) and (ii) of the Act provides—
“(1) An industrial matter may be referred to the Com-

mission—
(b) in the case of a claim by an employee –

(i) that he has been harshly, oppressively
or unfairly dismissed from his employ-
ment; or

(ii) that he has not been allowed by his
employer a benefit, not being a benefit
under an award or order, to which he
is entitled under his contract of serv-
ice,

by the employee.”
41 Further s.29(2) of the Act provides—

“(2) A referral by an employee under subsection (1)(b)(i)
cannot be made more than 28 days after the day on
which the employee’s employment terminated.”

42 The application was lodged on 14 March 2000. The
contract of employment was terminated on 1 March 2000.

43 The question arises whether the application having been
filed within 28 days of the date the Applicant’s
employment being terminated, it is open to amend the
application to introduce a new action which is barred in
time.

44 It is an accepted rule of practice in civil proceedings that
it is impermissible to amend a writ or a statement of claim
to introduce a new action which was statute barred
(Weldon v. Neal (1887) 19 QBD 394). This rule has been
modified in respect of actions in relation to which the
Rules of the Supreme Court (“the Rules”) apply. Order
21, Rule 5 of the Rules empowers the Court to allow an
amendment to an action to add a cause of action where
the new cause of action “arises out of the same fact or
substantially the same facts as the cause of action in
respect of which relief has been claimed”. The effect of
Order 21, Rule 5 is that the rule in Weldon v. Neal
continues in force in a modified form (Dye v. Griffin Coal
Mining Co Pty Ltd (1998) 19 WAR 431). The Full Court
in Dye v. Griffin Coal Mining Co Pty Ltd held a Court
when confronted with an amendment that seeks to add a
cause of action the Court has a discretion to do so, if the
conditions in the rule are satisfied.

45 Unfortunately for the Applicant, Order 21, Rule 5 of the
Rules has no application to applications that are heard
and determined by the Commission under s.29 of the Act.

46 Despite having made out a case that she was harshly,
oppressively and unfairly dismissed, the provisions of
s.29(1)(b)(i) and (2) of the Act are clear. An employee
may only refer a claim to the Commission that he or she
has been harshly, oppressively or unfairly dismissed from
her employment within 28 days after the day on which
the employment was terminated.

47 As this Commission has no power to amend the
Applicant’s claim to add a claim under s.29(1)(b)(i) of
the Act, the Applicant’s claim fails and an order will issue
dismissing the application.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES EMILY KATE BAILEY V S&M
CONCEPTS AUSTRALIA

CORAM COMMISSIONER J H SMITH
DELIVERED WEDNESDAY, 16 AUGUST 2000
FILE NO APPLICATION 338 OF 2000
________________________________________________________________________________
Representation
Applicant in person
Respondent Mr B Walker as agent
________________________________________________________________________________

Order.
HAVING heard the Applicant on her own behalf and Mr B
Walker on behalf of the Respondent, the Commission, pursu-
ant to the powers conferred on it under the Industrial Relations
Act 1979, hereby orders—

THAT this matter be, and is hereby dismissed.
(Sgd.) J.H. SMITH,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Stephen Maxwell Brown

and

Frank Dall and Coralee Dall Trading As The Toodyay
Junction.

No. 963 of 1999.

COMMISSIONER P E SCOTT.

13 March 2000.

Reasons for Decision.
THE COMMISSIONER:  This is an application made pursu-
ant to s.29 of the Industrial Relations Act 1979 by which the
Applicant claims that he has been unfairly dismissed from his
employment with the Respondent. The Respondent says that
the Applicant was not dismissed but abandoned his employ-
ment. The Commission’s attention was drawn to the
Respondent’s Notice of Answer and Counter Proposal, in par-
ticular at points 11.1, 11.3, 11.4 and 11.23(a), which say—

“11.1 Neither company director or their representative, dis-
missed Mr Brown on his last day of work, namely
the 27th of May 1999. He left of his own accord
after refusing to accept a lawful instruction that he
was not to operate the cash register.

…
11.3 Mr Brown abandoned his employment at 0630 hours

without informing the assistant working with him
that—

(a) he was sick, upset or under any form of
stress;

(b) was in possession of a medical certificate de-
claring him to be unfit for work for sickness
or stress;

(c) that he was going to see a doctor that day for
work related stress or sickness.

11.4 Mr Brown, since abandoning his employment, has
provided the employer with a Progressive Medical
Certificate for a claim under the Workers Compen-
sation and Rehabilitation Act, 1981. The employer
denies any liability for medical expenses or wages
in respect to that claim in the relevant jurisdiction,
as any claim for stress was brought on by the ac-
tions of the employee being disciplined by the
employer.

…
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11.23 As Mr Brown left his employment with the Respond-
ent of his own free volition, we therefore maintain
that the Commission has no jurisdiction to hear this
matter, under Section 23A of the Act. In lieu, we
maintain that—

(a) Mr Brown has failed to seek reinstatement
within 48 hours after walking out of his job;

…”
On 3 February 2000, the Commission convened for the pur-

pose of hearing the question of whether or not there was a
dismissal.

The Commission has heard evidence from the Applicant;
Helen Leanne Brown, the Applicant’s wife; Alan John Minett,
a relative of Mrs Brown; Glenys Faye Maydew and Joanne
Karen Parker, employees of the Respondent; and from Coralee
Dall.

The evidence of the Applicant is that he was employed at
the Respondent’s service station or roadhouse. Mrs Dall drew
his attention to a number of errors or omissions on his part in
the week or ten days prior to his employment coming to an
end. This made him feel that he was under surveillance, put
him on edge, and made him uncomfortable and flustered at
work.

The Applicant says that he normally arrived at work before
5.30am when he prepared the service station for opening at
6.00am. This included opening the bowsers, putting out oil
and water etc. and preparing food. He also took the cash drawer
from the office and put it into the till and turned the till on. On
27 May, 1999, he commenced work at about 5.20am. In ac-
cordance with normal communication procedure, a note was
left for him on the fryer so that he would see it first thing
when he arrived. This note said that he was not to operate the
till or open the doors to customers until a fellow employee,
Glenys, arrived. This was a change to the ordinary procedure.
The Applicant felt that this reflected a lack of trust in him in
that he was being denied part of his normal duties being a
responsibility for the till. Glenys arrived at 5.45am, and she
told him that Coralee Dall had instructed her to come in early
to count the float to ensure that when Mrs Dall had prepared
the float she had not made any errors. The Applicant had not
been informed of this and felt that he was being accused of
“playing” with the float. The Applicant gave evidence that he
said to Glenys that Coralee ought to come and tell him if she
was accusing him and he says that Glenys agreed with him.
Glenys went on with her work. When she came back from
what she was doing, he said to her that he was going to go
home. Glenys said to him that he should not just go and leave
her on her own. On this basis, he said that he would phone
Mrs Dall to see if she could come in. He phoned Mrs Dall at
around 6.00am. She said, “what’s wrong” and he replied that
he was sick of the till business. She asked if Glenys was there
and he replied that she was. The Applicant says that he was
asked what the problem was and he said that the till business
had stressed him out and she replied what about her, she was
stressed. He asked when she could get in and she said that she
would do so soon. The Applicant then advised Glenys that
Mrs Dall was coming in and the two of them proceeded with
their normal duties. The Applicant says that he was under stress
and was not performing his duties properly and asked Glenys
to take over one of them in particular, wrapping sandwiches.
At around 6.20am Mrs Dall arrived through the back door
and said to the Applicant “I’m here now, you can go.” He
replied, “well I am going home then”.

The Applicant says that he went home and at around 8.00am
he attempted to make an appointment with his doctor. As the
doctor’s office was not open, he rang again later and made an
appointment with Dr Mellick for around 11.00am that day.
The Applicant, his wife, his daughter and Alan Minett then
travelled to Northam for the doctor’s appointment. The Ap-
plicant saw the doctor and advised that he was having strong
headaches. He asked for a doctor’s note and this was given to
him (Exhibit 3). They returned to Toodyay and dropped his
daughter off at kindergarten at around 12.30pm. They then
went back home, which is directly across the road from the
Respondent’s business.

The Applicant says that he had a coffee and then, at around
1.00pm, he went across to the roadhouse to give the medical
certificate to Mrs Dall. He went inside and went to the end of

the counter. He saw Mrs Dall who gave him an envelope. He
opened it and read it. The relevant parts of this letter read—

“ATTENTION: STEVE BROWN
YOU WERE EMPLOYED BY OUR BUSINESS AD-
DRESS ABOVE ON A CASUAL BASIS AS WE HAD
PUT THIS BUSINESS UP FOR SALE AND HAD NO
DESIRE TO EMPLOY ANYONE ON A FULL TIME
BASIS. YOU VERBALLY AGREED TO A RATE OF
$13.00 PER HOUR: YOUR HOURS WERE TO BE
8 HOURS ON WEEKENDS AND WERE TO WORK
EVERY SECOND WEEKEND. THE NORMAL
CASUAL RATE IS $12.58 PER HOUR BUT AS YOU
HAD THE RESPONSIBILITY OF OPENING AND
LOCKING UP WE AGREED TO PAY A HIGHER
RATE, TO WHICH YOU AGREED.
AS YOU LEFT THIS EMPLOYMENT THIS MORN-
ING WITH NO NOTICE GIVEN I ASSUME THAT
YOUR EMPLOYMENT IS NOW TERMINATED AND
WOULD APPRECIATE THE KEYS TO THE BUSI-
NESS HANDED IN TO US.”
The letter was signed by Coralee Dall

(Exhibit 5)
The Applicant acknowledges that the letter does not say that

he was dismissed. The Applicant says that there was not much,
if any, conversation. He had gone there to give her the medi-
cal certificate but never got an opportunity. She simply gave
him the envelope and went on with her work. The Applicant
then left and went home, where his wife was talking to her
father in the driveway where he had just pulled up in his car.
The Applicant went inside and in accordance with the direc-
tion contained in Exhibit 5 he collected the keys and returned
to the roadhouse to give the keys to Mrs Dall. He put them on
the end of the counter and said, “this is for you” and handed
her the medical certificate. She replied, “I don’t need this –
you no longer work here”. He says that she gave it back to
him in a fashion that he had to pick it up from the floor. He
says that he told her “you have to take it” she said “I don’t
have to take it and I won’t”. By this time, according to the
Applicant, voices were raised. He said that another employee,
Dudley, was standing in the vicinity, and there was a customer
in the shop. He did not feel that it was appropriate to get into
an argument in the middle of the shop in those circumstances.
The Applicant then returned home.

The Applicant says that at approximately 3.00pm, he re-
turned to the shop having had an opportunity to contemplate
the letter that had been given to him by Mrs Dall. On his re-
turn to the shop he spoke to Mrs Dall and he says that he went
back there to let her know that he had not quit. He says that he
stood at the kitchen door and said to her that he did not quit.
She said “Well, you did and you told staff members that you
had had enough”. He replied that he had had enough of the till
and that he was stressed out. She said “stress is part of life –
learn to live with it”. He says that he asked for an employment
separation certificate and she replied that she was not going
to give him one. He says that it was required by law and she
replied that she was still not going to give him one. He left
and went home and then rang an industrial help line.

The Applicant says that the next day, he returned to the doc-
tor and obtained a worker’s compensation form, which he had
understood he was required to give to Mrs Dall. He went to
the service station but she was not there and he asked a mem-
ber of staff to hand it to her.

The Applicant acknowledges when he had arrived at work
on the morning of 27 May, and found the note from Mrs Dall,
that he had been upset, annoyed and angry. He told Glenys
that he couldn’t work and do his normal duties and that he
was going home. He cannot recall seeing Glenys in the after-
noon when he had returned to the service station on several
occasions. He says that he had asked Mrs Dall what the idea
was of Glenys coming in early to check the float and yet he
cannot remember her explanation except that she did say that
Glenys was on the till and is responsible for the float, that
Mrs Dall wanted her to be satisfied that the float was correct
if Glenys was to be responsible for the till for that day. He
enquired as to whether or not he was going to be working on
the till that day and she said no. He said that he was sick of the
business with the till. She asked him if he was sick. The Ap-
plicant says that he took this to mean was he ill, did he have
an illness and he replied no.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 441780 W.A.I.G.

The Applicant acknowledges that he did not say when he
would be going back but says that he returned with the doc-
tor’s certificate within a reasonable time of his return from the
doctor. He did not return to work the next day because the
letter from Mrs Dall had said to hand the keys in and she had
told him that he no longer worked there.

The Applicant recalls having a discussion with Joanne Parker
at approximately 9.00am at the school when he took his two
boys there. She asked him how he was going and he told her
that he was on the way to the doctor. She was in her work
uniform and said that she had been called into work in his
absence. In evidence, he was asked whether he had said “I
have had enough, I’m taking stress leave” and he replied that
he had told her that he was stressed out and was going to the
doctor, that Glenys had been called in to count the till and that
he was being accused. He denies saying to her that “I have
had it – I’ve just walked it”.

The evidence of Helen Leanne Brown, confirms the Appli-
cant’s evidence in all material aspects where she had first hand
knowledge. She says that she saw him enter the roadhouse on
the occasions upon which he said he returned on that day. Her
evidence was clear and undiminished in that regard.

Alan John Minett gave evidence that in May 1999, he was
staying with the Applicant and his wife and he was there on
the day in which the Applicant’s employment came to an end.
He gave detailed evidence of seeing the Applicant prior to the
Applicant attending to work at 5.30am, of the Applicant re-
turning home at approximately 6.20am, and of accompanying
the Applicant and others to Northam. He says that the Appli-
cant told him that he had a doctor’s certificate after having
attended the doctor in Northam. Mr Minett’s evidence of see-
ing the Applicant go over to the service station a number of
times that day corresponds with the Applicant’s and Mrs
Brown’s evidence, and was not seriously challenged.

The Respondents say that there was no dismissal, that if
there was a termination it was at the initiative of the Applicant
and was an abandonment of employment. They dispute how
many times the Applicant attended the workplace on 27 May
and say that he returned only once, between 3.30 and 4.00pm.
They also say that he did not attempt to, nor did he, provide a
medical certificate to Mrs Dall that day.

Evidence was called from Glenys Faye Maydew, the serv-
ice station attendant who worked with the Applicant. Her
evidence was that on 27 May 1999, Mrs Dall had asked her to
come in earlier than her normal 6.00am start and count the
float to make sure that it was correct as she was to be respon-
sible for the till that day. When she arrived the next morning,
the Applicant was there. She told him about the phone call
from Mrs Dall the previous day. He said that he had just about
had enough of working there. He was quite annoyed and said
that he had had enough of this place and he was leaving. She
says that she begged him not to leave her on her own, to ring
Mrs Dall and tell her that he was leaving. During the course
of her evidence, Mrs Maydew said that the Applicant told her
“that he’d just about had enough of working there …”; “he’d
had enough of this place and that he was leaving”; “I’ve had
enough of this place”; “Steve came in and said that he’d spo-
ken to Coralee and that as soon as Coralee arrived he was
leaving”. She also said that he told her “I’m leaving work”,
but when asked if he had actually used the word ‘work”, Mrs
Maydew said he did not,—that she had assumed that that’s
what he meant. (transcript page 79). Later, in cross-examina-
tion, Mrs Maydew said that the Applicant had said “I’m sick
of this place, and that he was leaving. That was all” (transcript
page 84). He had used the words along the lines of “going
home” (transcript page 85). She did not hear the telephone
conversation between the Applicant and Mrs Dall. Her evi-
dence was that he told her that he had spoken to Coralee and
that he was leaving. He continued with his work until Mrs
Dall arrived at about 6.20am. She saw the Applicant leave a
couple of minutes after Mrs Dall’s arrival.

Mrs Maydew says that, a few minutes later, after she had
served a customer, Mrs Dall asked Mrs Maydew “what’s up
with him” and Mrs Maydew told Mrs Dall what the Applicant
had said. She says in evidence that she assumed that he was
leaving the service station. Later in the day, close to lunch-
time, Mrs Dall asked her whether the Applicant had said that
he was coming in for his shift the next day. She told Mrs Dall
that she did not think so and that the Applicant had said, “I

have had enough of this place” which Mrs Maydew interpreted
as meaning that he was not coming back, and she conveyed
this to Mrs Dall. Mrs Maydew says that up until this point,
she believed that Mrs Dall had been expecting the Applicant
to return to work the next day.

Mrs Maydew says that she was at work between midday
and 3.00pm either in the kitchen, the service area or at the
front, and in all places she would be able to see any person
who was coming and going. She cannot recall seeing the Ap-
plicant attending at the Respondents’ premises at any time
between midday and 3.00pm that day. She says that there is a
good chance that she saw each and every person who came to
the service station in that period of time and that she was sure
that she would have seen such people. She says that she does
not leave the service station and does not have a lunch break.

Joanne Karen Parker gave evidence that at around 7.20am
on 27 May 1999, she received a call from Mrs Dall asking her
if she would work that day because “Steve had walked out
and she needed someone to take his place”. She says that at
about 8.45am she was standing outside the pre primary school
and saw the Applicant. She jokingly said to him “thanks a lot
– because of you I’ve got to work”. He told her that “he had
had enough of work and had walked out, and was going to see
a doctor to get some stress leave” (transcript page 93). She
replied to him that if anyone was going to be stressed it would
be Coralee because of the shortages being experienced at the
roadhouse. He replied that all fingers were pointed at him. Ms
Parker says that she told him not to be silly, that Mrs Dall had
spoken to everyone about the shortages in the till. She says
that at the school when she spoke to the Applicant he seemed
fine, he seemed boastful about walking out. She was under
the impression that he was going to get a few days off work
and he did not indicate whether he was intending to go back.

Ms Parker gave evidence that she arrived at work just be-
fore 9.00am and finished at 2.00pm. She says that she always
hears the door open and close and can always see someone
coming into the shop. She says that she did not see the Appli-
cant at any time in the afternoon while she was there. She
cannot say if she saw Mrs Dall between 12 noon and 2.00pm
either. Ms Parker says that there is only a slight chance that
someone might come into the shop at the roadhouse while
she is there without her seeing them. She was not aware of
Mrs Dall and Mrs Maydew talking together during the time
when she was on duty that day. She said that if they were
behind her in the kitchen while she was at the front, she would
not have seen them.

Coralee Dall gave evidence that due to problems with the
till, on 26 May 1999, she had contacted Mrs Maydew and
asked her to attend work early and check the float. She was to
be responsible for the till that day.

At around 5.50am on 27 May 1999, Mrs Dall received a call
from the Applicant who asked her what time she was coming in
because he was going home. She asked him if he was sick. He
said no, and asked why Glenys was counting the till. She ex-
plained the reason. He said that he was sick and tired of the place,
he’d had enough of the till business and that as soon as she got
there he was leaving. Mrs Dall arrived at the roadhouse at ap-
proximately 6.30am. When she walked in she saw the Applicant
and said to him “I am here, you can sign off now”. He did not
respond but she then observed him running across the road. She
says that immediately after that she said to Mrs Maydew, who
was with her, “what’s eating him?” to which Mrs Maydew re-
sponded that he “spat the dummy because he wasn’t allowed to
use the till that day”. Mrs Maydew also told her that the Appli-
cant was “fed up with the place”. Mrs Dall then rang Joanne
Parker and asked her to come into work.

Mrs Dall says that at around 9.00am on 27 May, she spoke
to Mrs Parker who told her that the Applicant had been brag-
ging about walking out of his employment and that he was
going to get workers’ compensation for 6 months.

As to her conversation with Mrs Maydew, Mrs Dall denies
that the conversation took place at around 11.30am. She says
that Mrs Maydew was mistaken about the timing of the dis-
cussion. She says that she asked Mrs Maydew “is he coming
back” to which Mrs Maydew said “No”. Mrs Dall says, how-
ever, that she knew he was not coming back because of the
telephone conversation, but she did not know what his prob-
lem was (transcript pp 127-128). She believed that he had



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.4418

made it clear to her in the telephone conversation that he was
leaving as soon as she got there.

Mrs Dall says that she had been in the shop all day serving
customers and was adamant that she did not see the Applicant
again until 3.30pm that day. Mrs Dall gave evidence that there
are a number of points within the business where one is un-
able to see the counter, for example, at the air point, the drinks
storage area, the rubbish area and out the back where the kero-
sene is delivered, and sometimes when providing driveway
service. She was not aware of being located anywhere on 27
May where she would not be able to see the counter.

She says when the Applicant came in he said that he wanted
to claim sick pay for the day. She had told him “I’m sorry, but
you do not get sick pay because you’re on a casual basis”. He
then asked about holiday pay and she said that he did not get
holiday pay either and she handed him the letter (Exhibit 5).
He was in an irate mood. Another person, Dudley Hall, was
standing next to her and the Applicant walked out shaking his
fist at her saying that she had not heard the last of this. Mrs
Dall says that she did not see the medical certificate (Exhibit
4) until the hearing of the matter commenced. She says that
the first time she saw the medical certificate (Exhibit 3) was
on Friday afternoon, the day after the termination, when Jackie
Diggins, another employee, came in and said that Stephen
Brown had asked her to give the document to Mrs Dall.

Mrs Dall said that around 3.30pm that day when the Appli-
cant came back and she gave him his letter, he did not give her
the keys. Another employee gave her those keys later in the
day although she was not sure if it was that day.

Mrs Dall says that the Applicant mentioned stress to her at
one stage during his employment but that this was associated
with personal matters. He did not mention stress to her on 27
May. When he walked out on 27 May, he did not say that he
was coming back. At 3.30pm that day, he just asked for holi-
day pay so she believed that was clear enough that he had
abandoned his employment.

I have considered all of the evidence in this matter and hav-
ing observed all of the witnesses as they gave their evidence,
I conclude that the Applicant, Helen Leanne Brown and Alan
John Minett were all reliable witnesses whose evidence I ac-
cept. As to the evidence of Mrs Maydew, I accept that she
gave her evidence to the best of her recollection although her
recollection of the words used in conversation was not clear.
She was left with an impression and she drew her own con-
clusion. The evidence of Joanne Karen Parker was also reliable.
However, the document, Exhibit 9, was written some time
after the conversations which it recites took place. On that
basis, I pay little regard to the statement but accept the evi-
dence given by Mrs Parker. However, there are aspects of Mrs
Parker’s and Mrs Maydew’s evidence in particular which con-
cern me, particularly in light of the evidence of Mrs Dall.
Their evidence was that they did not see the Applicant come
into the premises during the time that they were at work on 27
May after he had departed at 6.30am. They indicated that it
was unlikely that they would not have seen anybody coming
into the shop. I find it quite implausible that these two em-
ployees were, for the whole of the time that they were on duty
on that day, able to say that a particular person did not come
into the shop. They may not have seen that person come into
the shop but it does not mean that it did not occur. There were
points around the business where it would not be possible for
them to see who was coming and going and further, there
would have been occasions when they were occupied in such
a way as not to take note of who was coming and going.

Where there is conflict between Mrs Dall’s evidence and
the evidence of the three witnesses for the Applicant, the evi-
dence of the three witnesses for the Applicant is to be preferred.

A number of things are not in contention. The first is that
the Applicant arrived at work, commenced his duties, and on
Mrs Maydew’s arrival, expressed his discontent with the work-
ing arrangements. He indicated an intention to leave the
workplace. He telephoned Mrs Dall and after conveying his
intention to her, awaited her arrival at the workplace while
continuing to perform his duties. On her arrival, Mrs Dall hold
the Applicant he was free to leave. He left. He then had a
discussion with Ms Parker, indicating his intention to visit his
doctor and take some leave due to his stress. He visited his
doctor and returned with a medical certificate.

In the meantime, Mrs Dall had a discussion with Mrs
Maydew, who had assumed from the Applicant’s comments
that he would not be returning to his job, although he had not
said so. Mrs Maydew conveyed her assumption to Mrs Dall.
Mrs Dall prepared the letter to the Applicant advising him
that she considered his actions constituted abandonment of
employment. From this point the evidence conflicts.

I accept that the Applicant returned to the workplace on three
occasions in the afternoon of 27 May 1999, once at around
1.00pm, then again within minutes of his departure, and then
at about 3.00pm, and I accept his version of the discussion
which took place with Mrs Dall.

The Respondent argues that the Applicant abandoned his
employment. Abandonment of employment is often defined
as being the failure of the employee to attend for work over a
period of days. It usually involves the employee’s failure to
advise the employer of his/her absence and leaving the em-
ployer uncertain as to the intentions of the employee over a
significant period of time. Abandonment of employment does
not, generally speaking, involve an employee indicating that
he intends to “go home”; nor does the employee concerned
contact his employer and ask her to attend the premises so
that he can go home, and then perform work while he awaits
her arrival. Abandonment of employment does not usually
involve an employer, upon arrival, indicating to the employee
that she has arrived and “you can sign off now”. These are not
the words which would indicate that employment has come to
an end by the employee abandoning his job. An employee
who indicates to a fellow employee that he is going to go to
the doctor to get some “stress leave” likewise does not evince
an intention to leave his employment. Taking “stress leave”
implies that the employment relationship continues.

There was nothing within the discussions between the Ap-
plicant and Mrs Dall prior to midday on 27 May on which
Mrs Dall could safely come to the conclusion which she
reached that the Applicant had abandoned his employment.
Although she says that this was based on the telephone dis-
cussion with the Applicant early in the morning, she felt the
need to ask Mrs Maydew whether she knew if the Applicant
was intending to return the next day. She came to her conclu-
sion based on Mrs Maydew’s comments and on those of Ms
Parker. As an employer, she had an obligation to at least at-
tempt to clarify with the Applicant what his intentions were.
It is true to say that the Applicant had a duty to remain at work
and not simply leave. However, when he did leave the Appli-
cant attended his doctor. I am satisfied that he left his place of
employment that morning in circumstances where it could be
said that he was truly “going home” rather than “leaving the
job”.

The Applicant acted in a responsible manner and did not
simply abandon his employer to any degree of uncertainty. In
this case, his responsible actions included awaiting the em-
ployer’s attendance at the workplace, and the employer gave
him permission to depart. Even if Mrs Dall’s evidence of his
returning at 3.30pm is accepted, he returned to his place of
work at the very latest nine hours after departing in the morn-
ing. One would not anticipate that in a period of nine hours
the Respondents could be so uncertain about the Applicant’s
intentions as to presume that he had abandoned his employ-
ment. In any event, the Applicant lived across the road from
the business. Although one could argue that the Applicant had
a responsibility to make his intentions clear, for the Respond-
ent to simply assume that he was not coming back in light of
his comments that he was going home or leaving, seems to be
jumping to a conclusion which was not available at that point
and was premature. Accepting Mrs Maydew’s interpretation
rather than confirming the situation with the Applicant was
likewise unsound, particularly as Mrs Maydew’s interpreta-
tion was flawed.

Again, even if Mrs Dall’s evidence is accepted that the Ap-
plicant returned to the work site and asked for payment for
sick leave for the day, this indicates that he was conveying to
her not his confirmation that he had left and was not return-
ing, but that he had been on sick leave that day. This
conversation, according to Mrs Dall, took place before she
handed him the letter. She had at that point an opportunity
and a responsibility to clarify the Applicant’s intentions. She
chose instead to ensure that he did not return, by handing
over the letter.
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When the Applicant later attempted to provide Mrs Dall with
a medical certificate she told him that she did not need it be-
cause he no longer worked there. He then attempted to advise
her that he had not resigned. By this time, Mrs Dall’s words
and actions in providing him with the letter conveyed her in-
tention that the employment relationship was concluded. The
mere fact that the letter does not say that the Applicant was
dismissed is not to the point. It is the whole of the words and
actions, combined with the letter which conveyed Mrs Dall’s
decision.

It is true that the Applicant did not attend for work the next
day. This is hardly surprising in the face of Mrs Dall’s reac-
tion to him when he had returned to his place of employment
the previous afternoon. To have expected that he would turn
up for work would have been quite unrealistic in the circum-
stances.

In all of those circumstances, I conclude that it was Mrs
Dall’s words and actions which brought about the end of the
employment relationship not an abandonment by the Appli-
cant.

APPEARANCES: Mr K Trainer appeared on behalf of the
Applicant.

Mr T C Crossley appeared on behalf of the Respondent.

2000 WAIRC 00332
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES STEPHEN MAXWELL BROWN V

FRANK DALL AND CORALLEE
DALL TRADING AS THE TOODYAY
JUNCTION

CORAM COMMISSIONER P E SCOTT
DELIVERED FRIDAY, 18 AUGUST 2000
FILE NO/S APPLICATION 963 OF 1999
_________________________________________________________________________

Result Application alleging unfair dismissal and
outstanding contractual benefits
dismissed

_________________________________________________________________________

Order.
WHEREAS this is an application pursuant to Section
29(1)(b)(i) and (ii) of the Industrial Relations Act 1979; and

WHEREAS on the 24th day of August 1999 the Commis-
sion convened a conference for the purpose of conciliating
between the parties, however, agreement was not reached; and

WHEREAS the application was set down for hearing and
determination in relation to the issue of jurisdiction on the 3rd

and 28th days of February 2000; and
WHEREAS the Commission determined that it had juris-

diction to deal with the application and the substantive matter
was set down for hearing and determination on the 2nd day of
June 2000; and

WHEREAS by a facsimile transmission dated the 24th day
of May 2000 the Applicant’s representative advised the Com-
mission that the parties had reached an agreement in principle
in relation to the application; and

WHEREAS by a facsimile to the Commission dated the 15th

day of August 2000 the Applicant’s representative advised that
the requirements of the settlement were satisfied and sought
to discontinue the application;

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

2000 WAIRC 00288
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

PARTIES PAUL RAYMOND DANSON V
CHUBB SECURITY HOLDINGS
AUSTRALIA LIMITED TR/AS
CHUBB PROTECTIVE SERVICES
ACN 003 590 921

CORAM COMMISSIONER J F GREGOR

DELIVERED FRIDAY, 11 AUGUST 2000

FILE NO/S APPLICATION   635 OF 1999
________________________________________________________________________________

Result Claim for unfair dismissal is made out
and compensation of $28,000 awarded.
All contractual benefits claimed are
dismissed.

Representation
Applicant/

Appellant Mr G McCorry appeared on behalf of the
applicant.

Respondent Mr A Randles appeared on behalf of the
respondent.

_________________________________________________________________________

Reasons for Decision.
1. Paul Raymond Danson, (the Applicant) was employed

as an Emergency Services and Security Officer by Chubb
Security Holdings Australia Ltd T/as Chubb Protective
Services (Chubb) from 18 September 1998 until 19 April
1999. On the 7 May 1999 he applied to the Commission
for orders relating to unfair dismissal and denied
contractual benefit.

2. The applicant complains that the conduct of his employer
by reducing his hours until he was forced, because of the
cost of living in Port Hedland, to resign, constituted a
constructive dismissal. This act of the employer was done
to him, notwithstanding that his job was performed
professionally, or were there negative appraisals during
any of the time he worked for Chubb.

3. The applicant had been approached to join Chubb by
receiving a personal contact from a Chubb employee
known to him. At the time the applicant was working on
a drilling rig in a remote part of the north of Western
Australia. He was told that he could have a job with Chubb
but that he would have to locate himself to Port Hedland
where he would be offered employment as a casual
security officer. He was told in a letter of appointment
[Exhibit M1] that as a casual security officer there was
no guarantee of a minimum amount of work per week, or
ongoing employment. He would be required to work as
and when the need arose. He was instructed to make
known his availability to the Placement Officer and be
easily contactable. He was also told via the letter of
appointment that if he was appointed to a permanent
position the letter of appointment would still apply. He
was bound by the letter of appointment to the provisions
that are set out in ‘Responsibilities of Patrol Officers’, a
document called the ‘Blue Book’ and the letter. There
was a probationary period for one month, during which
the contract of employment was terminable by one day’s
notice. There are various provisions in the letter of
employment relating to performance standards,
misconduct and conditions of employment. Insofar as
termination of employment is concerned, notice and
entitlements were to be as those set out in the Workplace
Relations Act 1996 (Commonwealth). The letter of offer
was duty accepted by the respondent by attaching his
signature to the schedule.

4. The work took place at the BHP HBI-DRI plant in Port
Hedland. The project was then under construction but
was nearing the end of the planned construction period.
The end date continued to be delayed for various reasons,
but as it approached Chubb expressed an interest to BHP
the operator and owner, to provide security services once
the plant had been completed. To that end it lodged a
tender in competition with other security companies.
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5. The evidence is that the rates of pay would at that time
change from those usually associated with construction
to an operational basis. Chubb set about arranging its
staff for the changeover, it offered Workplace Agreements.
It was this offer and a subsequent events which lead to
the end of any harmonious relationship between the
parties. After the offers of Workplace Agreements were
made it appeared to the applicant that the conduct of
Chubb was such as to force him to accept the Agreement
on offer. He was reluctant to do so and made this known
to Chubb. In discussions with officers of Chubb the
applicant gained the impression that Chubb would achieve
the industrial conditions it wanted for the operational
contract by Workplace Agreements and no other way. As
his debate with them developed, the applicant says he
was given less and less work. This caused him concern
because his intention was to work on the job to maximise
his income in order to continue a flying career. He was
prepared to spend whatever time necessary at the site to
achieve that end.

6. On 12 March 1999, [Exhibit M9] the employees of Chubb
were advised about the completion date of the
construction phase and that the contract with BHP HBI
was at an end. The employees were told that all
construction allowances were about to cease and all
employees should have signed a new (Workplace)
agreement. They were instructed by the memo to submit
in writing their intentions in this regard. There were
options suggested in the letter as to what those intentions
might be, for instance, resignation, transfer to Perth, seek
employment elsewhere with the company or remain with
Chubb in Port Hedland. The drafter of the memo Mr Paul
Price indicated in the memo that he needed the
information so he could “…plan the future”. Employees
were also told that they would not be paid any redundancy
at the end of the construction phase.

7. The employees of Chubb and the company ultimately
did not secure their arrangements by way of a Workplace
Agreement, instead an Enterprise Bargaining Agreement
(EBA) was entered into under the auspices of the
appropriate Union. However, the construction allowances
were, as predicted, brought to an end in accordance with
the terms of a memo dated 31 March 1999 [Exhibit M14]
which informed all staff that the construction phase of
the contract would end on the 18 April 1999. The rosters
for the new operations where issued see [Exhibit M15]
and the applicant found he had been given very little work.
He raised the issue and was given some increase in hours
in the next roster period but this did not continue into the
future and the applicant was left in the position where he
was occupying expensive accommodation in Port Hedland
with very little prospects of obtaining enough work on
roster to earn sufficient money which would justify him
staying.

8. The applicant had formed the view in conversations he
had with company officers [Exhibit M11] that a particular
effort was being made to keep him off the roster. He says
the transcripts of the covert recordings he made of those
conversations established that there was a perverse attempt
by Chubb to withdraw from him the ability to earn
sufficient money to stay on the project while still offering
him some work. This was a reprisal he says for what
Chubb saw as his activities in organising the workforce
to refuse to sign Workplace Agreements and instead to
enter into an EBA. The situation became so untenable
that he left. On the day after he left he confirmed his
reasons for resignation in a letter [Exhibit M16] he sent
to his supervisor, John Vuckovich.

9. He had a conversation with Mr Vuckovich on 19 April
1999. He complained in his resignation letter that his
action and resignation was necessary as he considered
that Chubb had allowed or created a situation made where
his position was untenable. In specific terms, in the
rostering arrangements from 19 April 1999 onwards and
in May. In that time he was given 6 shifts in 6 weeks,
while 5 casuals had been added to the roster. Chubb had
done the same thing to him before and had indicated in a
conversation after they did that, that they would not do it
again. This lead the applicant to question why; the

conclusion he reached was there had been a deliberate
action by Chubb which made his position untenable and
he had no alternative but to leave.

10. The second part of his claim is that by the terms of his
contract he should be paid the allowances which are set
out in an agreement which applied on the site during the
construction period. The parties to a Certified Agreement
No. AG 62 of 1997 (AG 62) registered in this Commission
on 11 March 1997 (1997) 77WAIG 910, were John
Holland Construction and Engineering Pty Ltd, United
Construction Pty Ltd, ABB Engineering Construction Pty
Ltd, Ralph M Lee WA Pty Ltd, Krupp Engineering
Australia Pty Ltd, Kilpatrick Green Pty Ltd and Total
Corrosion Control none of which are related entities to
Chubb. There are four Unions that were party to the
agreement. These are The Automotive, Food, Metals,
Engineering, Printing and Kindred Industries Union of
Workers – Western Australian Branch, Communications,
Electrical, Electronic, Energy, Information Postal
Plumbing and Allied Workers Union of Australia
Electrical and Engineering Division – Western Australian
Branch, Construction, Mining, Energy, Timberyards,
Sawmills and Woodworkers Union of Australia – Western
Australian Branch and The WA Builders, Labourers’
Painters Plasterers Union of Workers. The applicant was
a member of the Australian Liquor and Hospitality
Workers Union which is not a party to the agreement.
Nevertheless, the applicant says while there was no
express agreement between the parties that the allowances
set out in the certified agreement would be paid, it is
reasonable to infer from various conversations that he
had, with Mr Vuckovich and others, and for the
information which is contained in [Exhibits M3 and M4],
that he did receive allowances which corresponded exactly
with the allowances set out in the agreement. It is said
that it was represented to the applicant that it would pay
the site allowance and therefore, there is an implicit
representation that Chubb would pay the allowances in
accordance with the terms of AG 62. It is admitted by the
applicant in his evidence that the agreement formed no
part of the terms and conditions because there are no
references and no evidence that any other terms applied
apart from the particular allowances. It is also claimed
that the applicant is entitled to payment of distance work
allowances under the agreement because, in truth, he was
not a local employee, he was asked to locate himself to
the town and then he was employed. In those
circumstances he should not be regarded as a local
employee and he should be paid what was paid to a distant
worker under AG 62. He should also have been paid the
productivity and incentive payment (PIP) which was
payable to employees under AG 62. He received some
payments for what appeared to be a productivity
arrangement, but they were not the same as under the
PIP scheme contained in AG 62 and he should be paid
the balance as a contractual entitlement.

11. Ultimately the applicant says, the cessation of
employment came about through an act or action of
Chubb, these were directly or indirectly designed to result
in his termination. There were a series of actions by Chubb
and they were all connected with his refusal to sign a
Workplace Agreement, efforts to negotiate an EBA on
behalf of other workers. He was regarded as a ‘trouble-
maker’ by at least some of Chubb management, because
he would not sign a Workplace Agreement. He had invited
Unions onto the site where the circumstances were that a
senior officer of Chubb was prepared to pay more money
to keep the Union away from its representation role. In
short the situation was he was enticed away from a high
paying job on the representation that he was going to get
more money working for Chubb. He was recruited as a
casual for the last 6 weeks of the construction phase and
expected the employment to continue. This follows,
because it would plainly be not sensible for him to leave
a high paying job to go to the HBI plant. Chubb made
known that construction was coming to an end, it wanted
employees to sign a Workplace Agreement and if they
did not it would fly people in from Kalgoorlie who would
sign it. This in part happened. It lead to the applicant
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getting a Union involved and ultimately the Workplace
Agreements were not signed after the applicant and other
employees persuaded other workers to ask for an EBA.
The applicant was left off the roster after he was
confronted by Mr Vuckovich to try and get him to sign a
Workplace Agreement. When he was left off the roster in
March by Hamish McKenzie it was clear this was done
so in favour of those who had signed the Workplace
Agreement. Even though, Mr Vuckovich allegedly
restored him to the roster, it happened again. It was clear
in conversations that the applicant had with Mr Vuckovich
that if he did not sign a Workplace Agreement his hours
of work would be limited and this turned out to be the
truth. The supervisor, Hamish McKenzie produced a
roster for the operational phase which gave the applicant
only 6 shifts in 6 weeks. The excuse for this was, was
allegedly that Mr McKenzie thought the applicant was
leaving Port Hedland. There was no basis for him to form
that conclusion, according to the applicant. The April/
May roster was deliberate attempt to force the applicant
out of his employment and it was successful in that
respect. The applicant felt he had no place left to go and
he resigned.

12. Chubb says that the respondent was employed as casual
security officer, this is clear from his contract [Exhibit
M1] . There was to be no guarantee of minimum amounts
of work and Chubb says that is what actually happened
when he started working on the contract, there was a
variety of hours and large number of hours worked. There
was the expectation that Chubb might obtain further work
on the operation phase, but there was no guarantee. There
were doubts whether Chubb would get the new work,
nor was there finality about the commencement dates.
There was a degree of uncertainty for everyone concerned
and the applicant was in the same situation as everyone
else in that regard. Chubb assert that the applicant was
never going to be a long term employee because he wanted
to accumulate money to pay for his flight training, but
conceded he worked in excess of 100 hours per fortnight
and quite often 120. He, like everyone else, was going to
face a reduction of up to 40 hours a week because of the
change from construction work. He was given the
opportunity to stay on like everyone else. He could have
applied to BHP to go through its review process but he
failed to do so. Chubb said the Commission should take
no notice of the applicant’s contention that he knew
interviews would be conducted by BHP but he was not
aware of the process, on the contrary, he was plainly just
not interested. He had it in his mind to leave and that is
what happened. Chubb contened that both Mr McKenzie
and Mr Vuckovich had been told by the applicant that he
would be leaving because he could not afford to stay in
Port Hedland. The reason Mr McKenzie did not roster
the applicant was because he firmly of the view that he
was leaving The applicant last worked on 15 April 1999
and left by plane on the following day. The operational
phase commenced on the 19 April 1999, those dates are
by no means a coincidence.

13. The Commission has had the opportunity to see and hear
the witnesses give their evidence, the applicant was
subject to an extended examination in chief and cross-
examination, there is no inconsistency between those two
phases of his evidence. I cannot see any reason why his
evidence should be de-weighted. It appears that he has
told the Commission the events to the best of his
recollection.

14. The evidence was taken from witnesses for Chubb, in
particular Mr Vuckovich, Mr McKenzie and including
Mrs Marsh an employee of Chubb who had considerable
experience in preparing the pay on the site as an employee
of the predecessor to Chubb. I had no problem at all with
the evidence of Mrs Marsh, she appeared to be a
competent, knowledgeable person about the way the pay
rates were fixed at the site and in particular how Chubb
and it’s predecessor went about establishing pay and
conditions.

15. I am not so sanguine about the evidence of Mr Vuckovich
and Mr McKenzie. I had a feeling of unease about the
evidence of Mr McKenzie and particularly how he

constructed the rosters and why he allocated the applicant
the amount of shifts that he did. I think it more likely
than not, there is a personal tension between the applicant
and Mr McKenzie which put Mr McKenzie in a position
that he felt he had to give no favours to the applicant and
he did not. I believe that his explanations about rostering
had more to do with the personal relationship than they
do with the other matters he mentioned and for that reason
I have doubts about the quality of his evidence. This
means where his evidence is said to corroborate the
evidence of Mr Vuckovich, the evidence of Mr Vuckovich
must stand alone. I have doubts about the evidence of Mr
Vuckovich not on the basis that he might be untruthful,
but because I was concerned that Mr Vuckovich had a
task to get the project up and running with very little
disruption as possible. This was his prime concern and
the precise details of his dealings with the applicant were
not issues about which he had good recall. In the
circumstances I accept the evidence of the applicant where
it differs from that of McKenzie and Vuckovich, but where
the evidence of the applicant differs from the evidence of
Mrs Marsh, I accept the evidence of Mrs Marsh as the
more likely proper version of the events.

16. The Act enables employees to seek relief when they have
been harshly, oppressively and unfairly dismissed. The
Commission is required to apply (Undercliff Nursing
Home –v- Federated Miscellaneous Workers Union of
Australia (1985) 65 WAIRC 385). In doing so it is deciding
whether an employer has acted harshly, unfairly or
oppressively amounting to an abuse of its rights to
terminate. In particular, the Commission is to apply the
concept of a ‘fair go’ all round, that is, to discover if there
has been fairness to the employee and to the employer
and this case law must be applied within the overriding
context of Section 26 of the Act. Where issues of
constructive dismissal arise, the Commission must apply
(Attorney General –v- Western Australian Prison Officers
of Workers (1995) 75 WAIRC 3166). The ratio is set out
in the decision of Kennedy J, where he summarised the
judgement of Stevenson J in Southern V Franks Charles
D & Company 1981 IRLR 278 at 200 where the learned
judge said “…..did he trip or was he pushed, was it
murder, was it suicide”. I know such a simple
consideration of starkly contrast alternatives is too often
outlawed by authority in deciding the issue val non. Even
if the question “was the employee dismissed?” cannot
always be answered by answering the question “who
really terminated his contract?” The real answer to the
second question gives the right answer to the first question
in this case.”

17. Having considered the evidence I make the following
findings on a balance of probability. The applicant was
solicited to come and work for Chubb at the BHP HBI-
DRI plant in Port Hedland from a well paid job he was at
that time occupying in a drilling team. The appointment
in the first place was labelled casual but it is clear from
the hours worked and the mode of operation that for all
intents and purposes the job and it’s conditions had the
flavour of an employment relationship which was other
than casual. (Sevco (Australia) Pty Limited v Moreno
(1996) 76 WAIG 937).

18. Chubb had a contract to provide security and emergency
services during construction, it was a bidder to provide
the same services during operations and as the time for
the plant to convert to operations approached, Chubb had
to organise it’s work force. Part of the requirement was
the work force had to undergo interviews with BHP. I
accept the applicant’s assertion that he was unaware the
process was as pressing as has been portrayed by the
witnesses from Chubb, so he did not make an application.
I also accept the applicant’s version of events relating to
Workplace Agreements. On the balance of probabilities,
I conclude that it was Chubb’s first intention to have it’s
employees sign Workplace Agreements. When that did
not happen immediately, the company took action to try
and ensure that Workplace Agreements were executed
between it and the employees it required for operations.
It tried to convince it’s current employees that there was
some jeopardy to them in not signing the Workplace



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.4422

Agreement and it did so by saying that it would bring in
employees from Kalgoorlie who would sign the
Workplace Agreements and in fact it did so. It is open to
find and I do that the applicant was a thorn in the side of
Chubb in that he tried to frustrate their activities in having
the Workplace Agreements executed by organising the
workforce against such course of action and by involving
a Union which was contrary to Chubb’s wishes. This did
little to enhance his standing with the supervisors on site
and in fact lead to reprisals being taken against him by
Hamish McKenzie who had charge of the rosters. Mr
McKenzie had been cautioned about leaving the applicant
off the roster list, but later the applicant was again left off
the roster list on the assumption that he was leaving the
project. That assumption on my assessment of the
evidence was incorrectly based, the applicant had no
intention of leaving the project. Even though the amount
of hours were dropped from the construction phase, it
was still a highly paid job in comparison to similar jobs
in the metropolitan area. He had every intention of
remaining with Chubb until he had accumulated money
to pay for his flying career. I accept his evidence that he
thought another year at operations rates would see him a
situation where he could achieve his aim.

19. By withdrawing the shifts from the applicant the cost of
living expenses in Port Hedland made his situation
absolutely untenable and Chubb must have known this.
The applicant left the project because he was pushed, he
did not jump, he could see no other option but to leave
and he was placed into a situation where he submitted
his resignation.

20. On balance this is a case which meets the criteria set out
in (Attorney General –v- The Prison Officers Union) and
for the reasons set out above I find that the applicant was
unfairly dismissed. Orders will issue accordingly.

21. As for remedy, it is clear that there has been a fundamental
breakdown in relationship between the parties and
reinstatement would be unavailing. The Commission then
is required to fix compensation. The applicant who has
been unfairly dismissed and about whom the Commission
has decided that reinstatement would be unavailing has a
legal entitlement to “loss or injury caused by his dismissal
pursuant to Section 23A(2)(b)(a) of the Act”. As described
by the Full Bench in Boganovich –v- Bayside Western
Australia Pty Ltd (1999) 79 WAIG 8, “loss or injury may
include hurt, distress” and pursuant to Section 23A(1)(a)
of the Act, payment of adequate notice needs to be
considered. In Bayside (ibid) His Honour the President
expressed the principles to apply. These include inter alia
that the Commission—

• make a finding as to the loss or injury which the
person suffered by reason of dismissal.

• the employer is required to establish the loss or in-
jury on the balance of probabilities.

•  the Commission is then required to compensate to
the fullest extent of loss or injury up until statutory
limit specified in Section 23A(4) of the Act.

• compensation is not compensation as defined if it
does not, as much as possible, put the person who
has suffered the injury, loss or damage back into a
position in which, but for the loss or damage and
injury the person would have been.

• the aim and indeed the requirement of an award of
compensation is to put the unfairly dismissed per-
son who is not being reinstated in the same situation
as they would have been if they had not been un-
fairly dismissed. If the Commission does not do so,
there will be an error and the Commission will act
contrary to equity, good conscious and substantial
merits.

22. On behalf of the applicant Mr McCorry submits that if
the applicant had stayed on the site he would have earned
$56,000 a year. According to the applicant since his
dismissal he has earned $18,400, which means he has
suffered a loss of income over that period of $38,000.
Applying the legislative cap set out in Section 23A(4) of
6 months the applicant would be entitled to $28,000. The
loss of the applicant was greater than the maximum

compensation allowable and he should therefore, be
allowed the maximum under the Act according to Mr
McCorry.

23. There have been no submissions made concerning injury,
but even if there had been, the cap would be exceeded if
the submissions of Mr McCorry are to be accepted.

24. I can find no fault with the submissions as I understand I
am to apply the tests that are set out in Bayside (ibid) and
for that reason it is inevitable that the applicant, having
been found to be unfairly dismissed and that reinstatement
is unavailing, be paid the sum of $28,000 in
compensation.

25. I need to deal now with the contractual benefits claim.
26. As was observed by the Commission in Glen Robert

Bartlett –v- Indian Pacific Limited (1998) 68 WAIG 2509
the Commission’s relevant jurisdiction pursuant is to
enforce benefits made under a contract of employment.
Therefore, the Commission must ascertain what benefits
are specified in a contract in question. Being a legal
document, a contract is to be interpreted applying legal
principles and contract law requirements. In the Full
Bench decision (Simmonds –v- Business Computers
International Pty Ltd (1985) 65 WAIG) the Acting
President observed that “The jurisdiction which is
founded by proceedings under Section 29(1)(b)(ii) of the
Act is judicial. It is not arbitral or legislative. The Act
limits the jurisdiction to ascertaining the existing rights
by determination of whether or not the employees being
denied a benefit which is not a benefit under an award or
order to which the employee’s entitled under a contract
of service.” In a situation where there are contracts which
are not made under an award or order of the Commission,
in most cases, negotiations which lead to their formation
in the first place are not exhaustive of remedies which
are to apply for resolution of every conceivable incident.
Although the Commission’s jurisdiction is judicial, it may
grant relief where an aggrieved party’s rights and
obligations can be reasonably implied. It is not necessary
to rely widely upon express term or written term, when
another term can be implied, see Byrne –v- Australian
Airlines 131 ALR 422 and also BP Westernport Pty Ltd –
v-Hastings Shire Council (1978) 52 ALJR 20).

27. In this case the advocate for the applicant relies heavily
upon the proposition that the applicant is entitled to
payments because of implied terms of contract.

28. Clearly the AG 62 of 1997, does not apply to either Chubb
or to any Union of which the applicant was a member.
The applicant therefore, must be able to prove that the
terms of the agreement or part of it were to be implied
into his contract of employment.

29. I have said earlier that I accept the evidence of Mrs Marsh
in preference to that of the applicant. Her evidence when
crystallised is that certain monies were paid to the
employees on an informal basis on the instruction of the
owner of the business at the time, that being Port Hedland
Security. This company was subsequently taken over by
Chubb. Mrs Marsh had been instructed by the Manager
of Port Hedland Security to pay productivity payments
of $140 per week for each person who was employed.
That amount does not accord provisional payment of the
PIP in the certified agreement, in fact, Mrs Marsh’s
evidence which I accept is that when Chubb bought the
business from Port Hedland Security, the current
employees were paid out in entitlement for PIP. She also
said there was initially no travelling allowance paid by
the respondent but subsequently there was one paid upon
representation by members of the staff and possibly a
Union. There were various representations by employees
for payment of monies and the respondent and its
predecessor met those ad hoc. There is no evidence at all
that the terms of the certified agreement have been
incorporated by usage, nor is there any evidence before
me which will reliably establish that any term of the
certified agreement was implied as a term of contract.

30. Mr Randles of Counsel who appeared for Chubb labelled
the payments as ex gratia however, I am not sure whether
they attract that title. The arrangements were in my view
ad hoc to meet arising situations. I can see nothing which
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would be necessary within the arrangements which would
say that the payments claimed by the applicant are
necessary to ensure business efficacy of the contract or
that when the contract was made it obviously included
the payments, in fact, I cannot see that any of the indicia
which established in BP Westernport (ibid). For that
reason I reject the assertions of the applicant that the terms
and conditions he says should be implied into his contract
should be so implied and that part of the claim will be
dismissed.

31. Insofar as his claim for payment of living allowance for
distance workers concerned, it is clear to me that the
applicant was invited to take the job by Chubb on the
basis that he made his own way to Port Hedland. He did
so. Whether that was fair or not in all the circumstances
is not for me to determine in this case, the question is,
whether there was an entitlement under his contract of
employment for him to be paid the distance work
allowance that is set out in the certified agreement. For
the reasons I previously set out AG 62 of 1997 does not
apply to the parties. The applicant’s arrangements with
Chubb to be paid as a local constitute the binding contract.
I find he has no claim for any additional payments for
living out allowance.

32. All of the claims for contractual benefits will be dismissed.
I consolidate my findings as follows: The applicant was
unfairly dismissed, reinstatement would be unavailing,
compensation is fixed in the sum of $28,000.

2000 WAIRC 00289
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES PAUL RAYMOND DANSON V

CHUBB SECURITY HOLDINGS
AUSTRALIA LIMITED TR/AS
CHUBB PROTECTIVE SERVICES
ACN 003 590 921

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY, 11 AUGUST 2000
FILE NO/S APPLICATION  635 OF 1999
________________________________________________________________________________

Result Claim for unfair dismissal is made out
and compensation of $28,000 awarded.
All contractual benefits claimed are
dismissed.

Representation
Applicant/

Appellant Mr G McCorry on behalf of the applicant
Respondent Mr A Randles of Counsel
_______________________________________________________________________________

Order.
HAVING heard Mr G McCorry, on behalf of the (Applicant)
and Mr A Randles, on behalf of the (Respondent), and by
consent, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT
1. The applicant was unfairly dismissed by the respond-

ent.
2. Reconciliation is not availing and the compensation

will be final.
3. Chubb Security Holdings Australia Ltd T/as Chubb

Protective Services pay Paul Raymond Danson
$28,000 compensation for unfair dismissal.

4. The claim for contractual benefits be dismissed.
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.

2000 WAIRC 00375
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES STUART DONALD DUNN V

CATCHEM NOMINEES G&L
PRUNSTER

CORAM COMMISSIONER S WOOD
DELIVERED WEDNESDAY, 23 AUGUST 2000
FILE NO APPL 1512/1999
________________________________________________________________________________

Result The application is dismissed for want of
jurisdiction.

Representation
Applicant Ms P Homer of counsel on behalf of the

applicant
Respondent Mr D Armstrong of counsel on behalf of

the respondent
_________________________________________________________________________

Reasons for Decision.
1 This is an application pursuant to section 29(1)(b)(i) of

the Industrial Relations Act, 1979 (the Act). Stuart Dunn
(the applicant) claims that on 10 September 1999 he was
unfairly terminated by Mr Graham Prunster, the Director
of the respondent company. Mr Dunn was employed as a
deckhand with the respondent on his crayfishing boat,
Desert Winds, for the 1998/99 crayfishing season. This
involved pre and post-season work of preparing and
maintaining lines, floats and craypots and preparation of
boat and manning the boat for that season.

2 Mr Dunn says that the respondent assured him that he
had a job as a deckhand for the 1999/00 season. He says
the job was offered to him toward the conclusion of the
1998/99 season. The applicant does not seek
reinstatement, but seeks the value of the contract in
compensation, ie 8% of the gross catch for the 1999/00
season.

3 It is common ground that Mr Dunn was engaged on the
boat Desert Winds. The season for Desert Winds finished
early on or about 22 June 1999 and Mr Dunn after
completing some post-season work cleaning the boat was
released to go to his off-season employment with
Specialised Relining Services (SRS). It is also accepted
that the respondent was in financial difficulty, which led
to the selling of one of his boats, ie Michael John, and 40
craypots to retire debt. It is common ground that the
respondent telephoned Mrs Dunn and advised her that as
he was selling the boat, Mr Dunn would not be employed
for the following season, ie 1999/2000 crayfishing season.
It is also common ground that shortly after that
conversation between the respondent and Mrs Dunn, Mr
Dunn contacted Mr Prunster to ask him about his position.
Mr Prunster confirmed that as he was selling the boat, he
would not be employing Mr Dunn for the 1999/2000
season. Both parties agree that this was a harmonious
discussion. Both parties also agree that there was a more
heated exchange on the telephone a week or two later.

4 Mr Dunn said in evidence in chief that he made the second
call to Mr Prunster a week after the first call as he had
heard that Mr Prunster was making slanderous remarks
about him. Under cross examination he says that the
second conversation took place “around the 5th of
September, I think it was”

5 Mr Prunster says that the conversation between Mrs Dunn
and he took place on 17 August 1999; which is the same
date he told two other deckhands Darren Nichols and
Robert Kingdom that they were not going to be employed
in the 1999/2000 season due to the selling of Michael
John. He says that he knows this as he paid Mr Kingdom
his final payment that day for helping with the post-season
work. He exhibits a cheque butt [Exhibit R4(d)] as proof
of the date. The evidence of Mrs Dunn is that the
conversation between Mr Prunster and her took place in
September 1999 and that she is not clear about the exact
date. The evidence of Mr Dunn was that the conversation
between himself and Mr Prunster took place in September
or October 1999. However, under cross-examination he
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says that the conversation could have been in August or
September 1999. He agreed that it was possible for that
first conversation to have taken place within a couple of
days of 17 August 1999.

6 I had considerable difficulty accepting the evidence of
Mrs Dunn. The evidence was neither consistent nor
credible and I was left with the view that she was making
it up to assist her husband as best she could. I do not have
the same difficulty with the evidence of both Mr Prunster
and Mr Dunn. I will deal with their evidence more fully,
but whilst I consider the evidence of both witnesses to be
at times unclear and confused, in terms of addressing what
was asked of them, I consider that they were in the main
credible witnesses. Albeit both on occasion seemed to be
more definite and forceful in evidence than was warranted
by their demeanour. The key issues of disagreement in
their evidence are that Mr Dunn says that he was definitely
assured of a job and was a good deckhand, while Mr
Prunster says he definitely didn’t offer him a job and that
Mr Dunn was not competent at deep-water fishing.

7 I find that the date of termination was several days after
17 August 1999. I consider that it is more probable that
the conversation between Mr Prunster and Mrs Dunn
occurred on 17 August 1999, as Mr Prunster stated in
evidence and when asked by the Commission. On this
point his evidence is clear and I accept it. The evidence
of both Mr Dunn and Mrs Dunn is not clear and is
somewhat contradictory. I cannot be precise about the
date Mr Prunster spoke to Mr Dunn to advise him that
his services were not required for the 1999/00 season,
but it appears likely that it was only several days after the
17 August 1999. Alternatively, if one was to count back
then it would be one week prior to 5 September 1999 on
Mr Dunn’s evidence. Either way it would seem that the
date of termination is in August 1999. The applicant filed
his application on 1 October 1999, and so given my
finding, he has filed his application out of time. This
means that the Commission is without jurisdiction in this
matter.

8 I accept and adopt the reasoning of the Senior
Commissioner in E.J.Richardson v Cecil Bros Pty Ltd 74
WAIG 1018.

“There is a difference between a time limit which
conditions the exercise of jurisdiction and the time
limit which governs its exercise (see General Mo-
tors Holden’s Ltd v Di Fazio (1979) 141 CLR 659).
It is apparent from section 29(2) that the time limit
stipulated therein is an integral part of and condi-
tions the right of a former employee to refer an
application to the Commission alleging harsh, op-
pressive or unfair dismissal from employment. In
those circumstances, there is much to be said for the
view that the power to extend time has no applica-
tion in this case since on its proper construction
section 29(2) does not merely attach a time limit for
instituting the proceedings, but imposes a time limit
‘which is an essential condition of the right itself
and unless the condition is satisfied there is no right.”’

9 For these reasons, I am of the opinion that the Commission
is without jurisdiction to deal with this application and I
would dismiss the application and order as such.

10 It is not necessary for me to deal with the application
further, however, there are several matters that I wish to
cover.

11 I consider that Mr Dunn really did think he had a job for
the 1999/00 season and Mr Prunster really didn’t think
he had offered Mr Dunn a firm job. This would appear an
odd conclusion except that there was a lack of clarity in
the communication of both witnesses exhibited during
the hearing. On the evidence, given that I do not rely on
the evidence of Mrs Dunn, these are the only witnesses
to attest to a verbal contract, if one so existed. It is
reasonably clear on the evidence of both these witnesses
that post-season work qualifies an employee for
employment during the next season. It is common ground
that Mr Dunn did some post-season work in cleaning up
the boat. It is in dispute whether this amounted to
sufficient post-season work, but regardless Mr Dunn was

released to work for SRS. I consider that Mr Dunn thought
at that time that he was employed for the next season. I
consider that Mr Prunster had a different view and that
was that Mr Dunn hadn’t done enough post-season work
to qualify for a job. Nevertheless, I find it more probable,
given Mr Prunster telephoned Mrs Dunn on 17 August
1999 to advise that Mr Dunn didn’t have a job, that Mr
Dunn was in fact offered employment at some stage prior
to the season ending, irrespective of whether he had
completed enough post-season work to qualify for a job
during the 1999/00 season.  Mr Prunster says that he
telephoned Mrs Dunn because, when he terminated
Darryn Nichols, Mr Nichols told him that Mr Dunn
thought he had a job.

12 In these circumstances I consider that Mr Dunn was
dismissed, but I do not consider that he was dismissed
unfairly. Mr Dunn was told shortly after 17 August 1999
that he would not be employed for the next season. The
pre-season work started at least two months after that
date and so Mr Dunn had ample time to find alternative
employment. He says that he was disadvantaged because
he should have been in the position to line up a job during
the immediate post-season period. I doubt that this is the
case. Mr Dunn found a job in February 2000 with Mr
Masiello which earned him significant income. The fact
that Mr Prunster or Mr Higgins were employed in
preference to Mr Dunn is understandable. I make this
comment not on the competence of Mr Dunn for which
there is evidence from Mr Forrester and a different view
from Mr Prunster and Mr Wand as it relates to deep-water
fishing. I say nothing on this conflicting evidence.
However, it is understandable that Mr Dunn was not
preferred given there were limited deckhand positions
following the sale of Michael John and it is unchallenged
evidence that the other two men did more of the unpaid
post-season work. In these circumstances, and given the
applicant was given ample notice and at a time shortly
after a firm decision was made to sell the boat, I do not
find that Mr Dunn was dismissed unfairly.

13 Counsel for the applicant conceded in closing address
that should the Commission find that Mr Dunn was
unfairly dismissed then reinstatement would not be
practicable and compensation, given the income earned
by Mr Dunn, would at best be a nominal amount.

14 It is clear from the evidence adduced by the respondent
that the applicant earned considerable income while not
being employed by the respondent for the period in
question. The applicant agreed under cross-examination
that it was possible that this money could have exceeded
more than $60,000. This figure of $60,000 represents the
figure that the applicant says in evidence was about 8%
of the 1999/00 catch for Desert Winds. The applicant’s
evidence is that he was promised a job as a deckhand for
the 1999/00 crayfishing season. It was not ongoing
employment. At the time of hearing that season had
finished, the alleged contract had ended, and
reinstatement, though not sought by the applicant in his
application, would not have been practicable.

15 It is common ground that he was to be paid 8% of the
gross catch if employed, as he was for the 1998/99 season,
and as the two deckhands who were employed by the
respondent for 1999/00 were paid. These deckhands were
Darren Prunster and Shane Higgins. It was unchallenged
on the evidence of Mr Dyson, the respondent’s accountant
and financial adviser, that Darren Prunster earned $48,030
and Shane Higgins earned $51,291. These payments
covered fishing the 1999/00 season and unpaid work for
pre and post-season cleaning, remaking of gear and other
preparation. This covers a period from about October
1999 to mid July 2000.

16 No real evidence was provided by the applicant as to the
amount of money to which he was entitled. He said he
thought 8% of the catch was about $60,000 based on
Gary Wand’s estimate of the catch. No evidence was led
as to what he had earned during the 1999/00 season.
However, he agreed under cross-examination that he had
earned more than $10,000 with Specialised Reline
Services, about $41,000 crayfishing with Rocky Masiello
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and various other payments for other jobs. Mrs Dunn
says she didn’t know how much her husband had earned.
On the basis of what the applicant said under oath about
his earnings, and the unchallenged evidence of Mr Dyson
regarding the earnings of the two deckhands who were
employed, it is hard to conclude that Mr Dunn has suffered
any loss and he did not argue any injury.

17 For the reason that the application is made out of time I
would dismiss the matter for want of jurisdiction.

2000 WAIRC 00377
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES STUART DONALD DUNN V

CATCHEM NOMINEES G&L
PRUNSTER

CORAM COMMISSIONER S WOOD
DELIVERED WEDNESDAY, 23 AUGUST 2000
FILE NO APPL 1512/1999
___________________________________________________________________________

Representation
Applicant Ms P Homer of counsel on behalf of the

applicant
Respondent Mr D Armstrong of counsel on behalf of

the respondent
_________________________________________________________________________

Order.
HAVING heard Ms P Homer of counsel on behalf of the
applicant and Mr D Armstrong of counsel on behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed for
want of jurisdiction.

(Sgd.) S. WOOD,    
[L.S.] Commissioner.

2000 WAIRC 00371
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES ALAN WINSTON EDWARDS V

BRIDGESTONE EARTHMOVER
TYRES PTY LTD ACN 000 069 714

CORAM COMMISSIONER J F GREGOR
DELIVERED THURSDAY, 24 AUGUST 2000
FILE NO/S APPLICATION  1205 OF 1999
________________________________________________________________________________

Result Application dismissed.
Representation
Applicant/
Appellant Mr L Chiat, of Counsel, appeared on

behalf of the applicant.
Respondent Ms M Saraceni, of Counsel, appeared on

behalf of the respondent.
________________________________________________________________________________

Reasons for Decision.
1 Bridgestone Earthmover Tyres Pty Ltd (the Respondent)

operate a business which sells tyres for use on large
earthmoving equipment. The company provides technical
advice on engineering and performance of tyres to the
owners of rubber tyred equipment. It also provides
maintenance and tyre fitting on site. The respondent is
part of a world wide operation based in Japan. It has many
branches in mining areas around Australia. In Western
Australia where there are four branches, located in Perth,
Bunbury, Tom Price and Kalgoorlie employing
approximately 35. The Kalgoorlie branch is second largest

in Western Australia and is important because of the
potential market from owner/miners which create both
sales opportunities and the capacity to negotiate ongoing
supply agreements in circumstances which are more
suitable to the respondent than supplying earthmoving
contractors. The Kalgoorlie branch is not a profit centre
but it works to a simple sales budget. Its performance is
assessed generally on the sales yield of major accounts
against the budget or targets that are set by the
respondent’s head office.

2 In February 1999, the Kalgoorlie Branch Manager
resigned and there was a need to replace him. The
Executive Manager for WA, Mr Peter Williams was called
upon to make the replacement. He consulted various
colleagues and the name of Alan Winston Edwards, (the
Applicant), who was then employed by the respondent
as a Field Engineer, was mentioned. Mr Williams offered
the vacancy to the applicant but after consideration he
declined it.

3 Later the position was advertised externally and ultimately
an appointment was made. That appointment fell through.
The applicant had not indicated an interest in the position
and the recruitment agency was instructed to go through
the process again. Around this time the applicant did
express interest, he was then interviewed by Mr Williams,
who discussed with him the responsibilities associated
with the job, the opportunities those responsibilities
presented to the applicant and his suitability for the
position. Mr Williams was convinced by the applicant he
was suitable and offered the job to him. The remuneration
package included salary $58,000 per annum, subsidised
rental, plus a company vehicle. A Toyota Prado was later
supplied to the applicant.

4 At the interview the applicant had requested airfares from
Kalgoorlie to Perth once or twice a year. The respondent
declined to supply those. There were discussions between
the applicant and Mr Williams concerning rent on the
respondent’s house in Kalgoorlie. During discussions the
applicant told Mr Williams he had no intention of taking
his family. Mr Williams says at the time he expressed his
concern. He did so because the job was demanding and
for that reason the applicant would need the support of
his family. The issue was discussed amongst senior
officers of the company. They were all uncomfortable
that the applicant would be unaccompanied by his family
in Kalgoorlie but, reluctantly accepted his assurance that
he was able to cope with absence from his family.

5 After the applicant completed his schooling he went into
the military. He had continuous military service for 22
years serving in various locations in Australia, one of
which was Western Australia when he transferred into
the Special Air Service Regiment in 1982. He remained
with The Regiment for the balance of his army service,
reaching the rank of Warrant Officer. On his resignation
from the Defence Force in 1997 the applicant obtained a
job with the respondent as a Field Engineer. He told the
Commission he was successful in that work, this is said
to be confirmed by performance appraisals [Exhibit C1].
The applicant confirmed that when first asked he had
indicated he was not interested in going to Kalgoorlie
but later changed his mind. The appointment of the
applicant as Kalgoorlie Branch Manager was confirmed
by letter [Exhibit C2]. The applicant says it was always
his intention to go to Kalgoorlie as a single person. This
was a situation that he had experienced many times during
his military service and one with which his family was
able to cope.

6 Around the end of May 1999, the applicant moved to
Kalgoorlie where he made some changes to the branch.
A sales clerk was appointed. The roster and telephone
contact system was changed, supposedly to deal with the
situation where some staff members were abusing time
in lieu or working unsafely by virtue of having consumed
alcohol. The applicant says that he embarked upon client
visits. Over 20 different businesses were visited. As best
as he could he tried to develop targets for his employees,
this was difficult because of the lack of formal budgeting.
During this time he received no feedback from the office
in Perth. There were some site visits and negotiations
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which he attended in company with senior officers; for
instance, to Kalgoorlie Central Goldmining Pty Ltd
(KCGM). He admitted that he returned to Perth every
weekend but denied that he had rearranged the rostering
system to facilitate this. His mobile telephone was on at
all times and he was available to work if that became
necessary. He related how Mr Brendan Beleski left the
respondent because he was dissatisfied with the new
rosters. In his opinion the sales clerk Nicole Johnson,
notwithstanding her lack of experience, was capable
enough to run the office in his absence. While on leave
he had left her in charge of the office on the basis that if
anything happened he would return to Kalgoorlie at his
own expense.

7 One weekend he was in Perth, planning to return to
Kalgoorlie on Monday which he described as a leave day.
On that day he was called into the office by Mr Williams
and asked to explain what had happened to Brendan
Beleski and the reason for changing the rosters. The
applicant says that after seeking information Mr Williams
started to berate him over the way he was conducting
himself. The meeting lasted for about an hour. The
applicant did not concede that the meeting with Mr
Williams constituted counselling of his behaviour but he
did ‘….smell a rat’.

8 The applicant conceded that Mr Williams had asked him
if he was coming back and forwards to Perth which he
acknowledged. According to the applicant the issue was
not pursued by Mr Williams and this left him puzzled.
There were no comments by Mr Williams in relation to
an alleged failure to remain in Kalgoorlie, nor any points
made as to his inability to work co-operatively with the
other employees, or was there any issue raised alleging
failure to undertake reasonable weekend work. There was
nothing said about excessive use of company vehicle, nor
was there any allegation that he had not made full and
frank disclosure when accepting the position in
Kalgoorlie, that he intended to return to Perth each
weekend. There were no complaints about failure to
submit reports within specified times.

9 The applicant says he returned to Kalgoorlie on 20 July
1999. He had no contact from either Mr Williams or the
company’s Personnel Manager, Mr Kluska, on the 20th

or 21st July about his perceived shortcomings. On the 22
July he left Kalgoorlie and travelled west to Outokumpu.
When he reached the site he was asked to ring his
Kalgoorlie office, when he did Bill Bowden asked him to
return to Kalgoorlie. He said, ‘alright’, finished his
business at Outokumpu, then proceeded to drive back.
When he reached Southern Cross, he telephone the
company’s Human Resources Manager in Sydney and
asked him “….what’s going on…am I for the high jump?”
He then asked Mr Kluska “…is it going to be amicable?”
he replied in the affirmative. The applicant responded
“….OK, that’s fine”.

10 The applicant arrived back in Kalgoorlie in the evening
and was interviewed at the respondent’s office by Mr
Williams. His version of events is that Mr Williams had
said to him, words to the effect that the applicant knew
why he (Williams) was in Kalgoorlie. In response he
invited Mr Williams to tell him. Mr Williams then told
him that the respondent was unhappy about him going to
Perth on the weekends and has no option but to dismiss
him. The applicant says he was shocked. He was unable
to explain his future intentions for the job because Mr
Williams indicated he did not wish to hear. The applicant
said he was asked to return company equipment and
remove himself from the house. It was eventually arranged
that he could keep the Prado to carry such equipment as
he could back to Perth.

11 On 23 July 1999, he received a letter from John Kluska,
the respondent’s Human Resources Manager confirming
that his termination was effective from 22 July 1999 for
‘concerns as indicated in the discussions on the 19 July
1999 with Peter Williams’ [Exhibit C6]. He also received
a termination payment advice which indicates a gross
payment of $6,883.31. Later he received an Employment
Separation Certificate [Exhibit C8] which cites that the
employment contract was terminated for misconduct and

“….various reasons including not complying with
company directives”.

12 The respondent says that the dismissal was effected for a
number of reasons, it felt that it had been deliberately
mislead by the applicant as to his intentions to transfer to
Kalgoorlie on a fulltime basis. After his appointment, he
failed to undertake reasonable overtime work and
demonstrated an inability to work co-operatively with
other employees.

13 Over the time the applicant was in Kalgoorlie he had
limited client contact and was not pro-active as the
respondent desired him to be. He was irresponsible in
that he left the branch in the charge of a sales clerk with
only five weeks experience in the respondent’s employ
whilst he took annual leave. In doing so he demonstrated
poor judgement. He failed to review and implement an
appropriate revised roster for after hours support for
clients. In doing so he showed disregard for his fellow
employees and demonstrated poor interpersonal skills. He
excessively used his company vehicle for non business
related matters. He was aware of the respondent’s policies
concerning use of motor vehicles and had in fact complied
with them for some period of time. The applicant conceded
that in a meeting with Mr Williams, that Williams had
indicated that he was unhappy with the applicant’s
performance and that he would speak to his colleagues.
Mr Williams had indicated that if he had understood that
the applicant had no intention of residing in Kalgoorlie
he would not have been offered the job. The applicant
conceded that in a telephone call to Mr Bill Bowden, he
told Bowden that after the meeting with Mr Williams, he
did not know whether he still had a job. The respondent
says this is proof positive that following the disciplinary
meeting on 19 July 1999 the applicant was aware that his
employment could be terminated. There were later events
to corroborate this, not the least being conversations that
the applicant had with Mr Bowden on 19th and 22nd July
1999, and in particular his conversation with John Kluska
on 22nd. It is also relevant that he had obtained an
application kit and applied for a position with another
employer before the termination of this employment.

14 It is the respondent’s contention that the applicant was
treated fairly, his shortcomings were put to him as soon
as the respondent reasonably could after becoming aware
of them. He proffered no satisfactory explanation and
made it clear that he would not change what he was doing.
This left the respondent in a position where the
commercial realities of the Kalgoorlie branch meant that
it’s financial viability would be jeopardised if something
was not done about it’s manager. Rather than dismissal
the respondent had considered demotion of the applicant
to his old position, but this was thought not to be viable
from either party’s point of view.

15 The proceeding is a sufficient scan of the evidence before
the Commission for the purpose of these Reasons For
Decision.

16 I had the opportunity of seeing and hearing evidence from
the applicant and from Mr Williams and Mr Bowden on
behalf of the respondent. I developed a clear impression
from the applicant that he was prepared to present his
evidence in the way which best suited his case. I derived
no comfort from his demeanour and his circumlocutory
answers to questions in cross-examination. I was left with
considerable doubt about his evidence and formed the
opinion that it ought to be treated with caution unless it
was corroborated. There was no corroboration of his
evidence, what I am left with is unease about the quality
of the information he put to the Commission.

17 The Commission heard from Peter Williams, the
Executive Manager for Western Australia and Mr Bowden
who was employed by the respondent at Kalgoorlie at
the relevant time. Their evidence had the ring of truth, I
could find no conflicts between their evidence in chief
and cross-examination. In all the circumstances there is
no reason why they ought to be disbelieved. I find, insofar
as witness credit is concerned, where the evidence of the
applicant differs from the evidence presented on behalf
of the respondent, I accept the evidence on behalf of the
respondent.
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18 The Commission is not to interfere with a decision of
employer to terminate the services of an employee unless
that decision is harsh, or unfair. What the Commission
has to do is decide whether there has been a fair go all
round in the termination. These are the rules which are
set out in Undercliffe Nursing Home v Federated
Miscellaneous Workers’ Union of Australia (1985) 65
WAIG 385.

19 I have carefully considered all of the evidence that has
been put in this matter. What I am to determine is, has
there been fairness to both sides in the events that unfolded
leading to the dismissal of the applicant. The events that
are relevant are that the Kalgoorlie branch is an important
part of the respondent’s operations in Western Australia,
the changing patterns of earthmoving usage equipment
in the mining industry were making it so. I accept that
the mining industry is changing from stripping and mining
using contractors to the lease holders using their own
plant and equipment to mine their own ore bodies. This
had lead to meetings such as the visit from the Senior
Officer from the Japanese parent to KCGM to negotiate
an ongoing contract with KCGM for routine tyre
maintenance for its own fleet. I find that the applicant
was a spectator in that negotiation. Notwithstanding his
suggestion to the contrary he took no part in the
negotiation and I accept the evidence of Mr Williams in
preference to his in that respect. I find that the Kalgoorlie
branch was an important regional centre of the
respondent’s operations in Western Australia. It was
important to the respondent for commercial reasons that
it have a viable branch and therefore, a reliable
management at Kalgoorlie.

20 The respondent had gone through some difficulty in filling
the position. It had first made an appointment which Mr
Williams favoured but this had fallen through. Ultimately
the applicant was appointed because Mr Williams was
influenced to give an opportunity to someone who was
already involved in the business.

21 Mr Williams interviewed the applicant and was concerned
about his intention not to take his family to Kalgoorlie
even though the respondent provided a low cost home.
That concern was made clear to the applicant. The
applicant should have responded to that concern but he
did not. He concedes that every weekend he went to Perth.
The mining industry in Western Australia operates 7 seven
days a week. The reason why the respondent provided
housing in Kalgoorlie for the Branch Manager, is that it
needed him on the site to deliver the service that it
contracted to its clients to provide. It is not good enough
for the applicant to say that he could be contacted on his
mobile phone. If there was a problem during the weekend
there would be little he could do other than send someone
else to do something he should have done. The applicant’s
cavalier approach to his management role is demonstrated
by his conduct in placing the young sales clerk in charge
of the business as it were, when he was absent on leave.
This was a dereliction of his duty. It is no justification for
him to say that he had assessed the clerk to be competent
to do the work. She may well have been, but it was his
job to ensure that a more experienced person was available
if he were not. He should have raised that matter with Mr
Williams and a prudent manager would have.

22 It is open to find that the applicant did not apply for the
job in the first place because it did not suit his domestic
arrangements. He eventually did apply and was appointed.
Then he tried to execute the work without changing his
domestic arrangements. This was unsatisfactory to the
respondent and it was made known to the applicant it
was unsatisfactory. Dissatisfaction with his general
conduct was made known to him and it is clear that he
knew his job was at risk after his meeting with Mr
Williams on the 19th July. I accept that he told Mr Bowden
of his concerns in this respect. If there were any other
evidence needed that he had in his mind that there was
doubts about his performance this was established without
doubt by his conduct in ringing the company’s Human
Resources Manager from Southern Cross on the day of
his dismissal. The admitted conversation establishes
without doubt that the applicant knew the respondent was

dissatisfied with his work and that his job was at risk.
For him to say that he was shocked when Mr Williams
told him he was dismissed is an example of his dubious
evidence.

23 The respondent can be taken to task for the method in
which it went about the dismissal. Mr Williams should
not have gone to Kalgoorlie and told junior members of
the staff that he was there to dismiss the applicant. The
decision in this respect could be seen to be flawed
procedurally. However, that flaw, is but one of the issues
that needs to be taken into account; see Shire of Esperance
v Moritz (1991) 71 WAIG 891. What the Commission
has to do is consider the whole of the circumstances. This
is a situation where the respondent cannot be said, on
balance, to have abused its right to dismiss. The applicant
was given a fair go. A fair go all round must mean, in the
circumstances, the respondent was entitled to bring the
contract to a close in the way that it did. The application
will be dismissed.

2000 WAIRC 00372

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES ALAN WINSTON EDWARDS V
BRIDGESTONE EARTHMOVER
TYRES PTY LTD ACN 000 069 714

CORAM COMMISSIONER J F GREGOR
DELIVERED THURSDAY, 24 AUGUST 2000
FILE NO/S APPLICATION   1205 OF 1999
________________________________________________________________________________

Result Application Dismissed.
Representation
Applicant/
Appellant Mr L Chiat, of Counsel, appeared on

behalf of the applicant.
Respondent Ms M Saraceni, of Counsel, appeared on

behalf of the respondent.
________________________________________________________________________________

Order.
HAVING heard Mr L Chiat (of Counsel) on behalf of the
(Applicant) and Ms M Saraceni (of Counsel) on behalf of the
(Respondent), and by consent, the Commission pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders—

THAT the application be, and is hereby, dismissed.
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.
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Result Applicant unfairly, harshly and
oppressively dismissed—compensation
for loss caused by the dismissal ordered.

Representation
Applicant Mr M Cuerden of counsel
Respondent Mr D Jones as agent
________________________________________________________________________________

Reasons for Decision.
1 The Applicant Nicola Tracey Edwards (“the Applicant”)

made an application under s.29(1)(b)(i) of the Industrial
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Relations Act 1979 (“the Act”). The Applicant claims she
was harshly, oppressively or unfairly dismissed on 1 July
1999 by JeansWest Corporation Pty Ltd (“the
Respondent”).

2 At the commencement of the hearing the Applicant’s
counsel sought to amend the application to state that the
Applicant does not seek reinstatement but seeks an order
that the Respondent pay the Applicant six months
remuneration as compensation for loss or injury caused
by the dismissal. The amendment to the application was
not opposed by the Respondent.

3 At the time of dismissal the Applicant was the store
manager of a JeansWest store at Whitfords City Shopping
Centre. She was summarily dismissed after the
Respondent’s Regional Manager of the Northern Region,
Ms Mandy De La Porte became aware that the Applicant
was wearing an item of stock without having paid for it
in accordance with the Respondent’s policies in respect
of staff purchases.

4 At the outset of the hearing, the Respondent through its
advocate Mr Jones outlined the Respondent’s reasons for
termination and clearly stated that the Respondent did
not contend that the Applicant’s actions were dishonest,
in that there was no suggestion that at the material time
she intended to avoid payment. In essence, the
Respondent’s case is that the Applicant was dismissed
because she deliberately breached an unequivocal and
essential condition of her employment.

5 The onus is on the Applicant to demonstrate that the
dismissal was unfair on the balance of probabilities.
However, there is an evidential onus upon the employer
to prove that summary dismissal is justified (Newmont
Australia Ltd v The Australian Workers’ Union, West
Australian Branch, Industrial Union of Workers 68 WAIG
677 at 679).

Background
6 The Applicant commenced employment with the

Respondent on 28 November 1998 as a trainee manager.
Prior to her appointment she had been employed in
England in various management positions in the retail
fashion industry for about nine years.

7 The Applicant was interviewed for a trainee manager’s
position by the Respondent’s State Sales Manager, Mr
Paul Bormolini and Ms Mandy De La Porte. After the
interview she was offered a position as trainee manager
at a JeansWest store located in City Arcade.

8 Prior to commencing as a trainee manager, the Applicant
attended an induction course at the Respondent’s Western
Australian head office. During the induction course she
was provided with a document titled “JeansWest Fits Best,
Team Member’s Handbook” (“the Handbook”). Amongst
other documents in the Handbook, the Handbook
contained conditions of employment that were expressed
to apply to all persons employed in JeansWest stores.
The material conditions of the conditions of employment
in the Handbook were as follows—
“POLICY
JeansWest expects that employees will perform their du-
ties in an honest and diligent manner at all times, and in
accordance with Company policy, procedures, and stand-
ards of operation.
The meeting of these expectations is a condition of em-
ployment.
Breaches of Company policy and procedures will be fully
investigated and where proven will result in disciplinary
action appropriate to the breach.
PREVENTION
JeansWest acknowledges the value of every team mem-
ber to the success of the business and as such will take all
measures necessary to be pro-active in minimising op-
portunities and motivation for dishonest practices.
…

EMPLOYEE DISHONESTY POLICY
JeansWest will not tolerate from its employees any form
of dishonest behaviour or employee malpractice.

In circumstances where an employee is suspected of en-
gaging in dishonest behaviour the matter will be
thoroughly investigated.
Where this investigation finds that the employee has be-
haved dishonestly, the employee will be subject to
summary dismissal and the matter referred to the police
with a view to criminal proceedings and restitution where
appropriate.

PURPOSE
The purpose of this policy is to comply with the compa-
ny’s obligation to provide relevant information to
JeansWest employees in that they are aware of what con-
stitutes employee dishonesty and the circumstances
resulting from breach of this policy.
…
PROHIBITED ACTIVITIES
JeansWest considers ‘Employee Dishonesty’ to include
any practice which is illegal, unethical or improper car-
ried out by an employee, which results in a loss (financial
or otherwise) to, or is not in the best interests of,
JeansWest.
…
SPECIFIC EXAMPLES OF THE TYPE OF BEHAV-
IOUR REFERRED TO INCLUDES:
…
Taking merchandise for personal use on the job and fail-
ing to pay, or account for it, in the correct manner.”

9 In April 1999, the Applicant was provided with a position
description for a store manager. The position description
states the basic objective (of a store manager) is—

“To achieve the predetermined stores targets by man-
aging the human and financial resources available
and maximise sales potential by enhancing promo-
tional offers and providing superior Customer
service.”

10 One of the key responsibilities set out in the position
description was “shrinkage minimisation”. Shrinkage is
the loss of stock through shoplifting, internal pilferage
and loss of money. Under the heading of “Shrinkage
Minimisation” the following activities (duties) required
that the Applicant—
“ • (be) Aware of potential theft to minimise external

theft
• Comply with loss prevention policies and procedures

and participate in store shrinkage control methods
• Participate in store stocktakes as directed
• Ensure all cash is secured and clearances of the reg-

ister are done regularly”
11 Under the heading “Person Specification” in the position

description it was stated that “three years previous retail
experience within retail apparel environment is preferred”
and a “team player who leads by example” is required.

12 Evidence was given that the Respondent grades its stores
from Grade 1 to Grade 4. Grading is based essentially on
turnover. The stores with the highest turnover are Grade
1 stores.

13 After working at the City Arcade as a trainee manager
for about four to five weeks, the Applicant was transferred
to the Respondent’s flagship JeansWest store in Wanamba
Arcade in Hay Street.

14 The Wanamba store is a Grade 1 store. The Applicant
was sent a letter dated 20 January 1998 setting out an
action plan designed to train and develop the Applicant’s
management skills to effectively manage a store. The
appointment to the Wanamba store was to be for a two
month period.

15 After the Applicant worked at the Wanamba store for two
to three weeks it became apparent that she had all the
skills necessary to manage a JeansWest shop and Ms De
La Porte offered her a position as manager of the Warwick
store. Ms De La Porte told the Applicant the Warwick
store would be an opportunity for her to prove that she
had the ability to move up through the management
structure of the JeansWest stores.
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16 The Applicant was appointed as manager of the Warwick
JeansWest store from 15 February 1999. The Warwick
store was a Grade 4 store. The Applicant managed the
Warwick JeansWest store for a couple of months. Whilst
employed as manager of the Warwick store her
performance was excellent and turnover of the shop
increased.

17 In early May 1999 Ms De La Porte contacted the
Applicant and offered her the position of store manager
of the Whitfords City JeansWest store. The Applicant said
that Ms De La Porte offered her the Whitfords City store
because she was very pleased with her performance at
Warwick. The Applicant said she was very happy to be
offered the Whitfords City store because the Whitfords
City store was a step up in the JeansWest management
structure as it was a Grade 2 store and it was very close to
where she lived.

18 The Applicant was sent a letter dated 18 May 1999 by
the Respondent’s Human Resources Manager setting out
the terms and conditions of employment as store manager
of the Whitfords City store (“the contract of
employment”). The Applicant signed the letter as having
accepted those terms and conditions on 25 May 1999.

19 The material terms and conditions of the contract of
employment were as follows—

“Upon commencement of employment, you attended
the JeansWest Induction Program. The Company’s
Policies and Procedures were covered during Induc-
tion Training.
JeansWest shall be entitled to institute and vary from
time to time the Policies & Procedures in relation to
the Company’s activities and the conduct expected
of employees. You will observe these policies and
procedures in good faith.
During your employment with JeansWest you must
adhere and perform the key responsibilities as de-
tailed in the Job Description attached. Also, you must
at all times comply with all lawful and reasonable
directions and instructions given by JeansWest and
your Regional Manager.
In addition, you will be required to fulfill such other
duties and responsibilities as may from time to time
be assigned to you and which are within your train-
ing, capacity and competence. In carrying out your
duties you are required to observe all directions and
policies given or made by JeansWest in relation to
the performance of your duties.
…
It is preferred that you wear current season JeansWest
merchandise. It is however, a requirement that you
wear a JeansWest name badge on your upper left
chest, which will be supplied to you upon com-
mencement. Further details regarding appearance
standards are documented in the Presentation Stand-
ards Policy and the JeansWest Fits Best Induction
Manual which must also be adhered to.”

20 In accordance with the contract of employment it was a
condition of the Applicant’s employment that she wear
current season JeansWest merchandise. During sale time
all store employees were required to wear particular types
of garments. In June 1999, the Respondent gave a
direction to all its store employees that during the
forthcoming mid-year sale they were to wear a black lycra
top with the logo “JeansWest Fits Best” ironed onto the
top. Each employee was issued with one black lycra top
onto which they were required to iron on a JeansWest
logo. If any staff members wanted to wear more than one
black lycra top during the sale they had to purchase a top
from the Respondent’s stock.

21 In the first week of commencing employment as the store
manager of the Whitfords City store the Applicant took
more money on the Saturday than the shop had taken on
any one day in the past two years.

22 About two to three weeks prior to the Applicant being
dismissed, Ms De La Porte conducted an appraisal of the
Applicant’s performance which resulted in the Applicant
receiving a pay rise. Her base salary excluding bonuses

was increased from $26,670 per annum to $30,500 per
annum.

23 As a store manager, the Applicant had regular contact
with Ms De La Porte. One of the principle roles of Ms
De La Porte was to make sure each of the JeansWest stores
in her area were run in accordance with the JeansWest
policies and procedures. She was also responsible for
training and ensuring that each shop met their sales
budgets. In addition Ms De La Porte assisted the store
managers in merchandising and stock control.

24 Ms De La Porte visited each store in her area regularly.
At least once a month she would conduct a random audit.
The Applicant said that each audit would usually take no
longer than about half an hour.

25 Ms De La Porte gave evidence that the purpose of random
audits is to make sure that each shop is implementing the
security procedures set out in the store manual, in
particular that petty cash and lay-bys are accounted for
in the correct manner, that staff purchases have been
conducted in accordance with the purchase procedures
and to ensure that all stock is properly receipted upon
purchase. She said that it is also a purpose of the audit to
look at the store overall presentation to ensure that the
shops are trading in accordance with the directions of the
Respondent.

The Staff Purchases Policy
26 It was a condition of each employee’s employment that

they were entitled to a 40% discount off the retail price
of all garments in any JeansWest store. Staff purchases
were strictly controlled by the Respondent’s policies and
procedures in that whenever a staff member wished to
purchase an item of stock the transaction had to be
witnessed by another staff member who was required to
countersign the till receipt. In addition, the transaction
was required to be entered into a book called a “Team
Purchase Register” at the time of purchase.

Events leading to the Applicant’s dismissal
27 In late June 1999, Mr Shane Hicks the National Sales

Manager from Melbourne visited Western Australia. On
Tuesday, 29 June 1999, Mr Hicks visited the Whitfords
City store together with Mr Bormolini and Ms De La
Porte. Mr Hicks was very impressed with the way in which
the Applicant was running the Whitfords City store, in
particular he was impressed with the appearance of the
store.

28 The Applicant said that on Tuesday, 29 June 1999, Ms
De La Porte told her that she was going to visit the
Whitfords City store on Thursday, 1 July 1999, to help
the Applicant do the windows and transfer some stock.

29 Ms De La Porte says that she could not recall making an
arrangement with the Applicant on Tuesday, 29 June 1999
to attend the shop on Thursday, 1 July 1999, because on
Tuesday she was with the National Sales Manager and
would not have had an opportunity to make such an
arrangement. She however conceded that she did not recall
whether she made such an arrangement. Further, when it
was suggested to her in cross-examination that she had
visited the store on Wednesday, 30 June 1999 and moved
some of the excess stock, she said that she may have done
so.

30 The Applicant said that Wednesday, 30 June 1999 was
her regular rostered day off. On that day she did the usual
housekeeping duties including housework and clothes
washing. She said that she washed the black lycra sale
top at about 2.00pm or 3.00pm. The top had not dried by
the time she was due to go to work on Thursday, 1 July
1999, because of the weather. She wore another JeansWest
top to work and took the damp black lycra sale top with
her. She arrived at the shop at about 8.30am and opened
the store at 9.00am.

31 The Applicant said that she knew that she was required
to wear a black lycra top whilst the sale was on so she
decided to purchase a long sleeve black lycra top. She
said that she took a top off the shop floor and ironed a
“JeansWest Fits Best” logo onto the top. With the
discount, the top was $13. She said she could not process
the purchase at the time she took the top out of stock
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because there was nobody else present in the shop to
witness the sale. She said she put $13 together with the
sale ticket in a drawer near the till drawer. The Applicant
said at the time she put the money in the drawer it was
her intention that she would process the purchase when
Sarah Dillon, a sales assistant, commenced work. She
said that she also thought that she may be able to process
the sale when Ms De La Porte arrived, as she was
expecting her to come in first thing in the morning. The
Applicant said that Ms De La Porte usually visited the
Whitfords City store first thing in the morning as the
Whitfords City Centre was on her route from her home
at Quinns Rock.

32 Ms Sarah Dillon arrived around about 10.00am or 10.30am
and commenced work. The Applicant gave evidence that
when Ms Dillon arrived she commented on how nice the
Applicant’s top looked and decided to purchase one of
the same tops that the Applicant was wearing because the
logo on her black lycra top had gone “all funny after having
being washed in the washing machine”.

33 The Applicant said that a trainee sales girl witnessed Ms
Dillon’s purchase. The Applicant countersigned Ms
Dillon’s receipt sometime later that day.

34 Ms De La Porte attended the Whitfords City store at about
3.15pm. At the time Ms De La Porte arrived, the Applicant
was assisting a customer in the fitting room. Ms De La
Porte walked in and said to the Applicant that she did not
realise that staff were wearing the long sleeve lycra tops
for the sale and then remarked that the top the Applicant
was wearing looked great on. The Applicant replied by
saying, “Yes, I got it today, I’ve ironed the logo on today.”

35 Ms De La Porte then commenced a random audit. Ms De
La Porte said that while she was doing the audit she looked
at the Team Purchase Register and saw that there was no
notation in the book that the Applicant had purchased a
top that day.

36 Ms De La Porte said she then asked the Applicant to go
outside the shop. They went around to the side of the
store and Ms De La Porte asked the Applicant why the
top had not been put through the till and written up in the
Team Purchase book. The Applicant told Ms De La Porte
that the money was in the drawer and that she had not
had time to process the purchase. The Applicant said Ms
De La Porte asked her if Ms Dillon had had time to
complete her purchases that day, how come she did not
have time to do so. The Applicant said she informed Ms
De La Porte that she had been really busy with the
banking. The Applicant says that Ms De La Porte said,
“Do you know you can get a warning for this?” and that
she replied, “No.” She said that she told Ms De La Porte,
“that the money is there, it is in the drawer” and that Ms
De La Porte replied, “It’s not the point of the money. It’s
the point that you put a top on without actually paying
for it.” The Applicant said that Ms De La Porte advised
her that she was going to telephone Mr Bormolini to
discuss this situation and both the Applicant and Ms De
La Porte returned to the store. The Applicant then went
inside the store, removed the money from the drawer and
processed the sale of the black lycra top in the presence
of Ms Dillon who countersigned the till receipt.

37 Ms De La Porte’s version of events of the conversation
that occurred outside the shop was substantially similar
to the Applicant’s version. Where they departed was that
Ms De La Porte said that she asked the Applicant whether
she understood the company’s policies and procedures
in respect of purchasing garments. It was not clear whether
Ms De La Porte was referring to the company’s policies
and procedures in respect of what is required to process
the purchase of a garment or whether she was speaking
about the policy in the Handbook which prohibits the
taking of merchandise for personal use on the job and
failing to pay, or account for it, in the correct manner. In
my view the conflict in evidence on this point is
immaterial as it was the Applicant’s evidence that although
she did not think about the conditions in the Handbook
on the day in question, she was aware of the terms and
conditions of employment set out in the Handbook and
she was aware of the store procedures for staff purchases.

38 Ms De La Porte agreed that the Applicant said she was
going to pay for the top and that the money was in the
top drawer and she put her hand on the pocket so as to
indicate that she had the money and said, “I’ve got the
money right here”. Ms De La Porte denied that she told
the Applicant that she may receive a written warning.
She agreed, however, that she told her that it would be up
to the State Sales Manager as to whether she would be
terminated.

39 Ms De La Porte telephoned Mr Bormolini. Ms De La
Porte said she told Mr Bormolini that she had conducted
an audit which had revealed a breach of company policy
by the Applicant in that she had taken a black lycra top
out of the stock and was wearing it without having
completed the purchase. Ms De La Porte said she
explained to Mr Bormolini that another staff member (Ms
Dillon) had purchased a similar top earlier that day in
accordance with the store procedures and that, in her view,
the Applicant had an opportunity to comply with the
purchase procedures when she endorsed Ms Dillon’s
receipt. Mr Bormolini advised Ms De La Porte that he
would consider what she had said and would telephone
her back.

40 Mr Bormolini gave evidence that he telephoned Mr Hicks,
and explained the situation to him and they decided to
terminate the Applicant’s employment. Mr Bormolini then
telephoned Ms De La Porte and informed her that the
Applicant should be dismissed.

41 Ms De La Porte again asked the Applicant to accompany
her outside the store. They went upstairs to the top of the
shopping centre and sat down in a garden area. Ms De La
Porte advised the Applicant that she had breached the
company’s policies by wearing a garment that had not
been paid for and that the State Sales Manager had decided
that her employment was to be terminated. Ms De La
Porte asked the Applicant to hand back the keys for the
shop and to leave. The Applicant says that Ms De La
Porte informed her that she was being sacked for theft
and told her to go downstairs and get her bag and leave
the shop. She said that Ms De La Porte told her that she
was really sorry that this had happened as she was one of
her best managers.

42 Ms De La Porte denied that she made any mention of
theft as the Applicant was being terminated because she
had breached the staff purchase policies and the breach
was a direct breach of her employment conditions.

43 The Applicant returned to the store, picked up her personal
belongings and went home. She later telephoned Ms De
La Porte and asked her for a reference and Ms De La
Porte advised her that no reference would be given. The
Applicant telephoned Ms De La Porte again to enquire
about the termination pay and Ms De La Porte informed
her that she would be paid for two weeks pay in lieu of
notice, accrued annual leave and any outstanding bonuses.
It emerged at the conclusion of the hearing that the
Applicant was paid one weeks pay in lieu of notice.

44 The Applicant said in her evidence that the reason why
she had not processed the purchase of the top was that
she was very busy that day because she knew Ms De La
Porte was coming and she wanted the store to be “perfect”.
She said that sale time was the busiest time for a manager,
in particular she had mark downs to do and she also had
banking to do and other general duties which needed to
be carried out. When asked whether she thought when
Ms Dillon purchased her top, she ought to have purchased
hers, she said she had, but she did not think it was
important to effect the purchase at that stage, because
she thought as a manager she could be trusted, and in any
event she intended to process the payment for the top
prior to leaving the shop that day.

JeansWest Policy on Staff Purchases
45 It is a recognised principle in industrial law that managers

of shops have a responsibility to protect their enterprise
from dishonesty in the handling of funds and stock
movements. This duty arises particularly in circumstances
where the enterprise is vulnerable and dishonesty is
difficult to detect and eliminate (see observations by the
NSW Industrial Commission in Court Session in Shop,
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Distributive & Allied Employees’ Association, NSW
Branch v Jewel Food Stores (1987) 22 IR 1 at 2).

46 Mr Bormolini gave evidence that about 4 to 5 years ago
the Respondent was losing hundreds of thousands of
dollars through loss of stock and cash. In response, the
Respondent’s Hong Kong owners, the Glorious Sun
Group directed that policies and procedures were to be
put in place to ensure that everyone who worked in
JeansWest knew exactly what their responsibilities were.
Consequently the Respondent introduced a
comprehensive set of policies and procedures covering
all aspects of store management. These policies and
procedures were introduced to protect both the employers
and employees.

47 Mr Bormolini said the Respondent expects that all
employees will follow the policies without deviation.
Further that if any individual does not adhere to the
policies disciplinary action will be taken against them.
His evidence was that it is the Respondent’s view that if
an employee takes stock out of a shop and wears that
stock during the course of their employment without first
paying for the stock, that action by the employee
constitutes a serious act of misconduct that warrants
dismissal.

48 When asked if there were any circumstances where a
breach of a policy would not result in a decision to dismiss,
Mr Bormolini said that if the breach was not “cut and
dried”, a dismissal may not follow. He conceded that even
when a breach is “cut and dried”, whether a decision
would be made to dismiss would depend upon whether
the breach of the policy is serious and the severity of the
breach.

49 When asked to give an example of a situation where a
breach of the purchase policy is not “cut and dried”, Mr
Bormolini replied that if an employee had processed the
purchase through the till and obtained a receipt but had
not written up the purchase in the Team Purchase Register,
such a breach would not be “cut and dried”.

50 Mr Bormolini and Ms De La Porte both gave evidence
that the Respondent’s shrinkage policies had been applied
consistently by the Respondent in that they had in the
past dismissed two store managers who had breached the
shrinkage policies. One store manager was dismissed after
she breached the store policy that requires the store to be
locked prior to commencing the end of day banking.
Whilst the till drawerer was open a group of children
came into the store, distracted the store manager and a
person stole money from the till. Another store manager
was dismissed after a store audit conducted by Ms De La
Porte revealed that the store manager had taken a garment
home and had not paid for the item.

51 The principles that apply to conduct that justifies summary
dismissal are well known. The Master of the Rolls in Laws
v London Chronicle (Indicator Newspapers) Ltd [1959]
2 All ER 285 at 287 observed—

“… since a contract of service is but an example of
contracts in general, so that the general law of con-
tract will be applicable, it follows that, if summary
dismissal is claimed to be justifiable, the question
must be whether the conduct complained of is such
as to show the servant to have disregarded the es-
sential conditions of the contract of service … I …
think … that one act of disobedience or misconduct
can justify dismissal only if it is of a nature which
goes to show (in effect) that the servant is repudiat-
ing the contract, or one of its essential conditions;
and … therefore … the disobedience must at least
have the quality that it is “wilful”; it does (in other
words) connote a deliberate flouting of the essential
contractual conditions.”

Requirements of the Staff Purchases Policy
52 It is contended by the Respondent that a breach of the

policy “taking merchandise for personal use on the job
and failing to pay, or account for it, in the correct manner”,
is a breach that goes to the essential conditions of the
contract and that the conditions of employment make it
clear that termination of employment will follow if such
a breach is proven.

53 Ms De La Porte gave evidence that through the induction
process and through staff seminars and other meetings
the Applicant would have come to understand that if this
policy is breached, termination of the contract of
employment would follow. As Mr Cuerden pointed out
this evidence was not put to the Applicant in cross
examination. Consequently the Commission should
disregard Ms De La Porte’s evidence on this point after
having regard to the rule in Browne v Dunn (1894) 6 R
67.

54 In my view Ms De La Porte’s evidence is unreliable in
respect of this issue, as she did not conduct the Applicant’s
induction, nor was it her evidence that she, or anyone
else in her presence, informed the Applicant that if the
staff purchase policy is breached by an employee the
employee would be dismissed. More importantly as Mr
Cuerden points out, that when regard is had to the express
provisions of the policy, the policy does not contain a
statement “if you breach the staff purchases policy you
will be dismissed”. When the material provisions of the
policy are examined as set out in paragraph 8 of these
reasons, it is clear from the terms of the policy that it is
only expressly stated that in the case of actual dishonesty
that an employee will be summarily dismissed. No
mention is made of cases where no dishonesty is alleged.

55 It is stated in the terms and conditions in the Handbook
that “Breaches of company policy and procedures will
be fully investigated and where proven will result in
disciplinary action appropriate to the breach”. By the use
of the words “result in disciplinary action appropriate to
the breach”, it is contemplated that the circumstances of
the breach of policy will be considered in each case and
appropriate disciplinary action will follow.

56 As Mr Jones points out, the question to be determined by
the Commission is whether the legal right of the
Respondent to dismiss the Applicant for breach of a policy
has been exercised so harshly or oppressively against the
employee as to amount to an abuse of that right (Ronald
David Miles, Norma Shirley Miles, Lee Gavin Miles and
Rose and Crown Hiring Service trading as The
Undercliffe Nursing Home v The Federated Miscellaneous
Workers’ Union of Australia, Hospital, Service and
Miscellaneous, WA Branch (1985) 65 WAIG 385 at 386
(“the Undercliffe case”).

57 The Applicant submits that the facts of the Undercliffe
case are directly in point. The case concerned a breach of
a hospital rule that staff should order their meals by a
certain time each day by placing their name on a board
provided for that purpose. The main reason for the rule
was to have effective control over the distribution of food
for a variety of sensible and realistic administrative
requirements. The factual circumstances of the
Undercliffe case were that a nursing assistant requested
the cook to put some meat aside for her on a plate for a
sandwich. The request was made after the time had passed
for putting her name on the board. The cook put the meat
aside as requested. The nursing assistant did not put her
name on the board although she said in evidence that she
intended to do so when she picked up the meat at her
lunch break. The Industrial Appeal Court held that it was
important that there was no suggestion that the nursing
assistant and the cook intended to avoid payment. The
Industrial Appeal Court found that although the rule was
not trivial, the circumstances of the breach of the rule
was trivial so as to amount to an abuse by the employer
of its right to dismiss.

58 The Respondent says that factual circumstances of this
matter are distinguishable from the circumstances of the
Undercliffe case, in that the Applicant was a senior
employee who ignored the policy and it was a condition
of her contract that she was to lead by example.

Conclusion
59 Clearly the staff purchases procedures prescribed in the

store procedures manual for staff purchases are reasonable
and cannot be described in any way as trivial.

60 After having regard to all of the circumstances of this
case, I have concluded that the Respondent has unfairly
exercised its right to dismiss the Applicant and that she
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has been harshly, oppressively and unfairly dismissed for
the following reasons—

(a) It is not expressed in any of the Respondent’s
documents that dismissal will always follow a
breach of the policy that employees are prohib-
ited from taking any merchandise for personal
use on the job and failing to pay for it, or account
for it, in the correct manner, without any finding
of actual dishonesty. To the contrary there is a
clear statement in the terms and conditions that
disciplinary action will be appropriate to the
breach.

(b) Although I accept that the Applicant was required
to lead by example, and that the breach of the
purchase procedures by her was deliberate in the
sense that she was aware of the procedures that
were required to be followed in making a staff
purchase, her actions were clearly transparent and
I accept that she intended to process payment for
the item by the end of the day. The money was in
a drawerer near the till drawerer together with
the garment ticket. From the moment Ms De La
Porte walked into the Whitfords City JeansWest
store on 1 July 1999 the Applicant made it plain
to Ms De La Porte that she had obtained the top
from JeansWest stock that day. Accordingly I have
concluded the breach of the purchase procedures
was in the circumstances trivial.

(c) The Respondent in light of the circumstances set
out in (b) above failed to have regard to the fact
that until 1 July 1999 the Applicant was an ex-
emplary employee.

61 In my view it is fair for a company to expect a manager
to follow a company’s purchase policies and not to deviate
from the prescribed procedures. The failure to adhere to
such procedures in this case did not warrant summary
dismissal, although the circumstances may have justified
other disciplinary action such as a severe reprimand with
a warning that dismissal would immediately follow for a
repeated offence (see observations by Elder C in the matter
of Deena Khamas and Jeans Teams unreported [1998]
NSWIRComm 527).

62 In light of the findings set out above it is not necessary to
deal with submissions made on behalf of the Applicant
that the dismissal was procedurally unfair.

Remedy
63 The Applicant says that reinstatement is not practicable

as she is so distressed by the dismissal, she is of the
opinion that she could not work for the Respondent again.

64 She says that she has not been able to find commensurate
employment as she has lost all self-confidence in her own
abilities.

65 Following her termination the Applicant applied in
August, September and November 1999 for three retail
store manager’s positions and was unsuccessful in each
case. She also unsuccessfully applied for a position as a
sales representative with Coca Cola.

66 In relation to each of the store manager’s positions, she
attended an interview and found it very difficult to explain
to the interviewers that the reason why she was no longer
employed by JeansWest was because she had been sacked.
She said the three retail store manager’s positions were
the only positions that were available for her to apply for
in the months that followed her dismissal.

67 After being unsuccessful in obtaining alternative
employment as a store manager the Applicant said she
became extremely distressed to the point of suffering a
breakdown, as she could not stop crying all the time. In
January 2000 her parents paid for her to return to England
for a month and she arrived back on 15 February 2000.
Since that time she has obtained employment as a counter
hand in a café for Spotless Group Limited, after initially
working for Spotless Group Limited on a casual basis.

68 The Applicant commenced full time employment with
the Spotless Group on 22 May 2000. Since that time she
has earnt $367.85 (gross) per week or approximately
$19,128 (gross) per annum. Prior to commencing work

on 22 May 2000 she worked for Spotless Group Limited
on a casual basis. When she gave evidence on 7 August
2000, she said that she had earnt a total of about $4,000
to $5,000 (net) since being employed by Spotless Group
Limited.

69 The Applicant gave evidence that because of dismissal
she has lost her car because she could not afford the
repayments. Further that she and her husband have had
to delay their plans to buy a house and have children.

70 Mr Cuerden submitted that if one month period is
deducted for the period of time she was overseas, the
Applicant’s loss caused by the dismissal can be quantified
as—

(a) 10 months pay at the rate of $30,500 per annum
plus an amount of $2,135 per annum for super-
annuation payments at 7%, which is equal to an
amount of about $27,196.

(b) the difference between her salary as a store man-
ager being $586.54 (gross) per week and the wage
as a counter hand $367.85 which is about $219
per week since 22 May 2000.

71 It is conceded that the Commission’s power to make an
award for loss or injury caused by the dismissal is limited
to six months remuneration pursuant to s.23A(4) of the
Act. Consequently the Applicant seeks an order that the
Respondent pay her $16,317.50 being an amount equal
to six months salary and superannuation payments
calculated at 7%.

72 The Respondent does not take issue with the Applicant’s
calculation of six months remuneration but contends that
the Applicant has failed to mitigate her loss by only
applying for four jobs in five months after she was
dismissed.

73 The duty to mitigate requires a claimant to diligently seek
suitable alternative employment and the onus of proof of
failure to mitigate loss is on the Respondent (see Brace v
Calder [1895] 2 QB 253 applied by the Full Bench in
Growers Market Butchers v Backman (1999) 79 WAIG
1313 at 1316).

74 I am satisfied the Applicant has diligently sought suitable
alternative employment for the following reasons—
(a) The Applicant gave uncontroverted evidence that in

the five months following her dismissal only three
retail managers positions were available to her to
apply for;

(b) I accept that the Applicant has suffered a loss of con-
fidence caused by the dismissal and that this made it
difficult for her to seek another retail management
position. Her demeanour and manner throughout the
hearing was hesitant and it was plainly apparent that
she was still very distressed by the dismissal.

75 Having regard to the foregoing I award the Applicant
$16,317.50 as compensation for loss caused by the
dismissal.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES NICOLA TRACEY EDWARDS V
JEANSWEST CORPORATION PTY
LTD

CORAM COMMISSIONER J H SMITH
DELIVERED 29 August 2000
FILE NO APPLICATION 1079 OF 1999
________________________________________________________________________________

Representation
Applicant Mr M Cuerden of counsel
Respondent Mr D Jones as agent
________________________________________________________________________________

Order.
HAVING heard Mr M Cuerden of counsel on behalf of the
Applicant and Mr D Jones as agent on behalf of the
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Respondent, the Commission, pursuant to the powers con-
ferred on it under the industrial Relations Act 1979 herby—

1 Declares that Nicola Tracey Edwards, was harshly,
oppressively and unfairly dismissed from her em-
ployment by JeansWest Corporation Pty Ltd, on 1
July 1999;

2 Declares that it is impracticable to reinstate the Ap-
plicant to her former position;

3 Orders that the Respondent pay the Applicant within
10 days of the date of this Order $16,317.50.

(Sgd.) J.H. SMITH,
[L.S.] Commissioner.

2000 WAIRC 00183
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES SHIRLEY FAZEY V DAVIS RIVER

PASTORAL CO
CORAM COMMISSIONER J H SMITH
DELIVERED 31 July 2000
FILE NO APPLICATION 980 of 1998
________________________________________________________________________________

Result The Applicant was harshly, oppressively
and unfairly dismissed. Compensation for
loss of income and claim for travel
expenses dismissed. Claim for
compensation for injury upheld.

Representation
Applicant Applicant appeared in person
Respondent Respondent filed statements of evidence
________________________________________________________________________________

Reasons for Decision.
1. The Applicant Shirley Ann Fazey has made an application

under s.29(1)(b)(i) of the Industrial Relations Act 1979
(“the Act”) for orders pursuant to s.23A of the Act. The
Applicant claims that she was harshly, oppressively and
unfairly dismissed by the Respondent. The Applicant
seeks orders under s.23A(1)(ba) of the Act that the
Respondent pay compensation for loss and injury caused
by the dismissal. The Applicant claims the following for
loss and injury—

(a) $500 for travel expenses;
(b) $3,000 for lost income; and
(c) $5,000 for depression, abuse, attack and trauma

counselling and family upheaval-stress.
2. Although the application was filed within time in 1998,

for a number of reasons the application was not listed for
hearing until 3 July 2000. Following an unsuccessful
attempt to arrange for the Respondent and its witnesses
to participate in the hearing by way of video link facilities
from Karratha or Port Hedland the parties agreed that—

(a) The Respondent was to present its case to the
Commission by way of witness statements made
in the form of a statutory declaration and wit-
nessed by a justice of the peace;

(b) The Applicant and her witnesses are to attend the
Commission and give evidence on oath.

3. The hearing proceeded in accordance with the agreement
reached between the parties.

4. At the commencement of the hearing the Commission
on behalf of the Respondent received into evidence the
following documents as evidence—

Respondent’s Notice of Answer and Counter Pro-
posal filed on 7 July 1998;
Statutory Declaration made by Robert Archibald
Skuthorp on 8 June 2000;
Statutory Declaration made by Anne Catherine Paull
on 21 June 2000;
Statutory Declaration made by Geoffrey Paull on 21
June 2000;

Statutory Declaration made by Patrica Paull on 6
June 2000.

5. The Applicant says that she commenced employment as
a station cook on 1 March 1998. The Respondent says
she commenced work on 9 May 1998. The Applicant says
that she was terminated on 13 May 1998 whereas the
Respondent says she was terminated on 20 May 1998.
During the course of the Applicant’s evidence it emerged
that Applicant’s termination occurred on 20 May 1998.
Accordingly it appears clear that the Applicant was
terminated on 20 May 1998.

6. The Respondent says that at the material time it was bound
by the provisions of the Pastoral Industry Award 1986
which is an Award made by the Australian Industrial
Relations Commission.

7. The Applicant gave evidence that her and her husband
were working away around Australia and that they had
just completed working on a job at Dirrawarra Station in
Carnarvon. They saw a job advertised in the “Elders
Weekly” for a camp draft cook and a station hand with
mechanical experience at Noreena Downs Station, which
is owned by the Respondent. The Applicant said that she
telephoned Noreena Downs Station and spoke to Mrs
Anne Paull. She says that she was informed by Mrs Paull
that the job would be for the duration of the muster, which
was anticipated to last for three to four months.

8. The muster did not get under way prior to the Applicant’s
termination. The Applicant says that after she commenced
work on the station, Mrs Paull asked her to cook on the
station as a station cook until the muster started and that
she accepted. At the material time the Award rate for a
station cook for a five and half day per week was $359.40.
Whilst there was some dispute by the Respondent as to
whether Mrs Paull was engaged as a station cook rather
than as a domestic cook, it is not in dispute that Applicant
was paid the rate prescribed for a station cook in the Award.

9. Mrs Paull in her statutory declaration says that when she
interviewed the Applicant on the telephone she told the
Applicant there would be two and a half to three months
work providing “we got along and things worked out”.
The Applicant agreed it was anticipated the muster was
to last two and a half to three months but denied that Mrs
Paull ever made the statement that her employment would
be subject to the requirement that “they got along and
things worked out”. Mr Roy William Fazey, however, gave
evidence that when they telephoned to enquire about the
positions he spoke to Mr Geoffrey Paull. He said that he
couldn’t recall exactly was said by Mr Paull about the
duration of the work but agreed that Mr Paull probably
said that the work was available for two to three months
so long as we got along. He also said that he considered
that they were all getting along until that night Mrs Paull
“blew up”.

10. After the Applicant commenced employment Mr and Mrs
Paull lent the Applicant’s husband money to pay a builder
who had built a house in Moora for the Applicant and her
husband. Mrs Paull says the amount that was lent was
$8,400. The Applicant said that she wasn’t sure of the
exact amount but she thought that it was about $4,200.
She said that Mrs Paull calculated the amount as $8,400
because she paid her and her husband their first six weeks
of wages and did not take any tax out. Accordingly Mrs
Paull added the amount owed as tax to the amount that
Mr Fazey had been advanced as a loan. The Applicant
said that the loan was eventually repaid by Mr Fazey
sometime in 1999.

11. The Applicant was terminated after she had an altercation
with Mrs Paull on the evening of 20 May 1998 about
eating meat other than beef. Mrs Paull says at the time
the Applicant was interviewed she was told beef was the
main meat. The Applicant denies that she was told that,
but in any event it appears that there was an ongoing
debate between Mrs Paull and the Applicant from the
time of the commencement of Applicant’s employment
about whether meat other than beef, could or should be,
made available. The Applicant said that Mrs Paull had
refused to buy any meat, as it was her view that if you
lived on a beef station you ate beef. The Applicant said
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the nearest town was about 45 kilometres away and that
three times a week trucks came from Perth to deliver meat
and vegetables to nearby stations but that Mr and Mrs
Paull refused to use that service. The Applicant says Mrs
Paull told her she could not afford to feed nine people for
$700 per week and asked the Applicant to draw up a menu
so as to spend less per week. The Applicant said she drew
up a budget, but that food supplies remained low.

12. The Applicant said that on the night she was terminated
it was “killing night”. The men had gone out and killed
one of the herd and Mrs Paull was intending to cook that
night and she was preparing a barbecue outside the station
house. The Applicant said that she had finished work for
the day and that she was sitting outside the house near
the front of her caravan. Her caravan was about 50 metres
away from the house. Sitting with her was Mrs Paull’s
daughter Patrica and another person employed by the
Respondent, Megan Thomas. The Applicant said that they
were talking about what they liked to eat and she said
that she really missed chicken and she would love to eat
some chicken. She said that both girls agreed that they
would like to have some chicken. The Applicant and Ms
Thomas gave evidence that Mrs Paull came storming over
in a rage after overhearing their conversation with a
dolphin torch in her hand and slammed the torch down
in front of Applicant and said to her, “If you have $1.2
million fucking dollars you could run the domestic side
of the station. You are sacked, you fucking bitch, I am
sick of your stirring and whinging—go to your van.” It is
clear from all of the evidence that this conduct by Mrs
Paull was not in dispute.

13. The Applicant says that she went to her caravan and then
she went to the kitchen in the station house to collect her
knives and other items. She said that when she walked in
the door Mrs Paull started to abuse her again. The
Applicant said that Mrs Paull started to push her
backwards and that she said to Mrs Paull, “This time you
have gone too far. That’s assault, you can not treat people
like this.” Mrs Paull states in an attachment to the
Respondent’s Notice of Answer and Counter Proposal
that she denies assaulting the Applicant but says that when
the Applicant “tried to walk into my house, she and I had
words. In her rush to get into the house she made contact
with my finger. At which she said, “I’ll have you up for
fucking assault lady”.

14. The Applicant spoke to Mr Paull and told him that this
time his wife has gone too far and that she had assaulted
her and showed Mr Paull where Mrs Paull had hit her on
the shoulder and chest. The Applicant said that Mr Paull
said that he “will go up and calm her down and sort it
out”. She said that Mr Fazey was present when she spoke
to Mr Paull. She then returned to her caravan. Mr Fazey
did not mention in his evidence that Mrs Fazey said she
had been assaulted. Ms Thomas, however, gave evidence
that she and Patrica Paull went into her room in the house
and they could hear Mrs Paull yelling at Mrs Fazey in the
kitchen, but she could not hear what was being said. Ms
Thomas said that a couple of hours later Mrs Fazey came
into her room and was crying and said Mrs Paull attacked
her and she showed her a red mark on her chest.

15. Mr Fazey gave evidence that after his wife left, he spoke
to Mr Paull and Mr Paull told him that the Applicant could
be reinstated if she would apologise to Mrs Paull. Mr
Fazey returned to his caravan. Sometime later, Ms Thomas
knocked on the door of the caravan and came in. Not
long after that Mrs Paull knocked on the door of the
caravan. The Applicant and Ms Thomas said that Mrs
Paull came into the caravan and ordered Ms Thomas to
get out of the van. The Applicant said that Mrs Paull said
to her that if she was to “fucking well apologise and not
say anything more about the beef or suggest anyways
better to cook, I could have my job back”. The Applicant
said that Mrs Paull tried to put her arm around her and
that she thought that Mrs Paull was going to hit her again
and she said to her, “Don’t touch me again”, and moved
away from her. The Applicant said Mrs Paull said, “You
can fucking well apologise”, to which the Applicant said,
“I will not apologise for something I didn’t do”, to which
Mrs Paull replied, “Well, you’re sacked” and walked out.

16. Mrs Paull in her statutory declaration says that she went
to the Fazey’s caravan where Mr Fazey and the Applicant
were present and she offered the Applicant her job back
on condition that she “stopped whinging about our beef
diet”. She agreed that she tried to put her arm around the
Applicant as a peace offering and the Applicant started
going on about the physical assault, so she left. Mr Fazey’s
account of the events was simply that Mrs Paull said to
the Applicant, “You can have your job back as long as
you apologise to me and you obey my orders from now
on,” and then she went to put her arm out to give the
Applicant a hug and said, “Oh, let bygones be bygones
and we’ll get on with it.”

17. After Mrs Paull left the caravan Mr Fazey went and
informed Mr and Mrs Paull in the presence of Mr
Skuthorp that the Applicant would not accept
reinstatement and would leave in the morning.

18. The Applicant said she could not accept the Respondent’s
conditions of reinstatement.

19. Mrs Fazey and Ms Thomas left the station the next
morning. Mr Fazey stayed on because Mr and Mrs Paull
demanded he stay until he had repaid the loan. Mr Fazey
said he stayed until 30 June 1998 as he had another job
to start on 2 July 1998. He said before he left the muster
had not substantially commenced. He said after they did
one day of mustering it rained, so they let the cattle out.

20. It appears clear from the Notice of Answer and from the
statutory declarations made by Mrs Paull and her
daughter, that Mrs Paull lost her temper. The effect of
her evidence is that she was sick of the Applicant
“whinging about the beef diet”, and that the night of 20
May 1998 was the final straw. She said the Applicant
had used nearly all the eggs to make a quiche at lunchtime
and when she heard the Applicant saying that she
“thought our beef diet was not right and that other meat
and ‘vegies’ should be included in the diet and how to
introduce them”, she lost her temper and told the
Applicant she was dismissed.

21. The Applicant was paid one weeks pay in lieu of notice.
Having regard to all of the evidence I have concluded
that the Applicant has proved that she was harshly,
oppressively and unfairly dismissed for the following
reasons—

(a) Even if Mrs Paull did not physically assault Mrs
Fazey, her abusive conduct is not acceptable in
any workplace and constitutes a repudiatory
breach of contract.

(b) Even if it can be said that the exclusive beef diet
was reasonable, and I make no judgement about
that, at the time the dismissal occurred Mrs Fazey
had ceased work for the day and was entitled to
speak her mind about her preferences for differ-
ent food.

Remedy
22. Reinstatement is not sought as clearly it is impracticable.
23. The Applicant claims a sum of $3,000 being for loss of

wages for the anticipated two and a half to three months’
work cooking for the muster. The Respondent points out
that the Applicant has a duty to mitigate her loss and that
the Applicant was offered re-instatement. Accordingly it
is argued that the Applicant in refusing to accept
re-engagement she has failed to mitigate her loss.
However the terms of re-engagement were subject to Mrs
Fazey providing an apology to Mrs Paull. Clearly in the
circumstances that condition was not reasonable.

24. After being dismissed, the duty to mitigate requires a
claimant to diligently seek suitable alternative
employment (see Brace v Calder and Others [1895] 2
QB 253 applied by the Full Bench in Growers Market
Butchers v Backman (1999) 79 WAIG 1313 at 1316). The
Applicant gave evidence that she did not seek alternative
employment for the first six months after she was
terminated by the Respondent as she had a nervous
breakdown and received treatment for depression for six
months. Accordingly the Applicant has failed to prove
that she took any steps to mitigate her loss by seeking
alternative employment and her claim for wages fails.
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Quantum
25. The Applicant claims $500 for travel expenses being

incurred by the Applicant in towing her caravan back to
Perth.

26. Mrs Fazey would have incurred travel expenses at the
end of the muster in moving her caravan to another place.
It was contemplated that her and her husband would travel
together, however Mr Fazey continued to work for the
Respondent after the Applicant’s employment was
terminated because of the amount owed to Mr and Mrs
Paull. Accordingly I am not satisfied that this amount is
an amount for loss that can be said to arise out of the
dismissal.

27. The Applicant also claims $5,000 as compensation for
losses incurred by her arising out of the injury she suffered
as a result of the dismissal. She says that she suffered a
nervous breakdown and required treatment in Perth for
six months. The $5,000 is for—

(a) travel from Moora to Perth for treatment;
(b) relocation from Moora to Perth including pur-

chase of furniture; and
(c) cost of psychiatric treatment and counselling.

28. The Applicant gave evidence that she had previously
received treatment for depression in 1995 for about six
months. Further, she said that her breakdown and
depression in 1998 arose not simply because of being
sacked by the Respondent, it was because of living with
Mrs Paull during the course of her employment. If the
Applicant has suffered a disability or a recurrence of a
disability arising out of the course of her employment,
that matter cannot be dealt with by the Commission under
the Industrial Relations Act 1979. It may be a matter that
arises under the Workers’ Compensation and
Rehabilitation Act 1981. However, the Commission is
unable to make any comment as to whether any claim
could be made under that legislation.

29. In any event, I am satisfied that the Applicant did suffer
shock and humiliation and distress as a result of the
dismissal.

30. The authorities establish a certain level of shock and
distress on the part of an employee is to be anticipated in
any dismissal. To ensure compensation is confined within
reasonable limits, restraint is required (Burazin v
Blacktown City Guardian Pty Ltd (1996) 142 ALR 144).
Further there must be an extraordinary level of shock or
exacerbating circumstances (Coms 21 Limited v Liu
unreported AIRC (FB) Print S357 del 25 February 2000:
See also Rogers v Leighton Contractors (1999) 80 WAIG
3551).

31. Having regard to the evidence I award the Applicant
$2,000 as compensation for injury caused by the
dismissal.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES SHIRLEY FAZEY V DAVIS RIVER
PASTORAL CO

CORAM COMMISSIONER J H SMITH
DELIVERED Monday 14 August 2000
FILE NO APPLICATION 980 of 1998
________________________________________________________________________________

Representation
Applicant Applicant appeared in person
Respondent Respondent filed statements of evidence
________________________________________________________________________________

Order.
HAVING heard the Applicant on her own behalf and Mrs A
Paull on behalf of the Respondent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act 1979 hereby—

(1) Declares that the Applicant, was harshly, oppres-
sively and unfairly dismissed from her employment
by the Respondent on 20 May 1998;

(2) Declares that it is impracticable to reinstate the Ap-
plicant to her former position;

(3) Orders that the Respondent pay the Applicant within
ten (10) days of the date of this Order $2,000.00
compensation.

(Sgd.) J.H. SMITH,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

William Ferguson

and

Australian Technical Services (Eng) Pty Ltd T/As ATS
Engineering

No. 1589 of 1999.

COMMISSIONER P E SCOTT.

27 April 2000.

Reasons for Decision.
THE COMMISSIONER:  The Applicant claims that he has
been unfairly dismissed from his employment with the Re-
spondent. The Commission has heard evidence from the
Applicant, and from three directors of the Respondent namely
Leon Davies, the Managing Director; Joseph Phillip Scully
and Colin Gibbs, both Directors of the Respondent, and from
Kenneth Phillip Little who described himself as human re-
sources person employed by the Respondent.

Much of the history of the Applicant’s engagement and
employment by the Respondent is uncontroversial. It includes
that the Applicant has, for many years, been involved in hu-
man resource or personnel work specialising in recruitment.
In 1995 he was employed by Monodelphus as a recruitment
officer and then became senior recruitment officer in its la-
bour hire business. He says that there was no difference
between the work he undertook with Monodelphus and that
he undertook with the Respondent.

During his employment with Monodelphus, the Applicant
had work-related contact with Mr Scully. They then went their
separate ways, the Applicant to ANI Engineering in 1997 and
Mr Scully to participate in the formation of the Respondent’s
business. During the period after Mr Scully left Monodelphus,
he and the Applicant kept in regular work-related contact. In
around January 1999, Mr Scully advised the Applicant that
the Respondent was interested in engaging someone to un-
dertake systems and procedure development regarding
occupational health and safety and the like, and asked whether
the Applicant might be interested. The Applicant advised him
that he did not see this as his area of expertise but he recom-
mended Ken Little. Mr Scully says that Mr Little was also
recommended to him by another person and eventually Mr
Little was employed.

In February or March of 1999, Mr Scully in discussions
with the Applicant, and knowing that the Applicant’s engage-
ment with ANI Engineering was to conclude in the medium
term, advised the Applicant that he envisaged that there would
be some changes within the Respondent’s business later in
the year, that there may be a position as branch manager of
their Subiaco branch and asked whether the Applicant might
be interested. The Applicant said that he would be prepared to
discuss the matter at the appropriate time. In June 1999, when
the change eventuated, Mr Scully discussed with the other
directors of the Respondent that he believed that the Appli-
cant might be a suitable person for the position of branch
manager at Subiaco and he approached the Applicant regard-
ing that position. An interview was arranged at the
Respondent’s head office in Subiaco. There is conflict in the
evidence as to how that interview commenced and proceeded.
It is agreed however, that Mr Davies conducted the interview,
he briefly examined the Applicant’s curriculum vitae and there
was discussion about the position and about the Applicant. It
is clear from the evidence that the Applicant does not have a
detailed recollection of what occurred during the interview
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and has a view that only limited issues of substance were dis-
cussed. This is at odds with the evidence of Messrs Davies
and Scully. They each say that the interview took approxi-
mately one and a half hours. As to the evidence of Mr Davies
regarding the interview, I note that much of his description of
the interview was predicated upon his standard practice. It
appeared on a number of occasions during his evidence that
his recitation of the interview may have been based more on
what he usually does and on his normal practice rather than
what actually occurred at the interview. Having said that, how-
ever, I was most impressed by the clarity with which he was
able to recollect particular issues being dealt with and the way
they were commented upon by both himself and the Appli-
cant. In those circumstances, I prefer the evidence of Mr Davies
to that of the Applicant as to what occurred during the inter-
view. That is not to say that I found the Applicant to be
dishonest in any way, rather he appears not to have recog-
nised the significance of issues which were discussed and does
not recall them clearly. In any event, a number of issues cov-
ered within the interview were quite clearly identified by both
the Applicant and Mr Davies. They include that the Applicant
indicated that he would expect a salary package of $50,000
per annum plus a vehicle which was what he was receiving at
ANI Engineering. The Respondent said that this was higher
than it had anticipated and the issue was not resolved during
the interview.

The evidence of the Applicant was that the position being
discussed was that of branch manager which became “per-
sonnel manager” in the letter of appointment. The Applicant
says that he was expected to utilise his recruitment skills and
to liaise with clients to ensure that he was doing a good job
for them. He said that Mr Davies knew that he knew what he
was doing. He says that he understood that he would have six
months to ensure that the office was set up and ready to do
business when the end of the existing labour hire business
downturn was over. He said in evidence that there is a ten-
dency for labour hire businesses to sink or swim if their systems
are not in place and well managed.

It is clear that during the interview, the Applicant said that
he had no business development skills or experience, that sell-
ing was not something that he could do. Mr Davies or Mr
Scully responded to him asking if he had a problem going out
and having coffee with clients and he said no he had no prob-
lem with that and he was advised that that was fine—there
was already a business development officer engaged by the
company. The Respondent’s witnesses say that all members
of staff have a responsibility to “sell the business” and al-
though there was some conflict between the evidence of the
Respondent’s witnesses as to the role of another employee,
Mark Ward, in exclusively or predominantly selling and en-
gaging with new clients, they were of the view that the
Applicant had a role in liaising with existing clients and en-
suring good relationships with those clients and, in this way,
selling the company. It was notable that each of the Respond-
ent’s witnesses commented that the company does not have
strict titles or job delineations but rather everyone is expected
to be multiskilled and flexible.

According to the Respondent’s witnesses, during the inter-
view, the issue of the Applicant being on a trial period or
probation for three months, as are all new employees of the
Respondent, was discussed. However, according to the Ap-
plicant it was not discussed.

At the end of the interview, no offer of employment was
made and there was no resolution of any salary or starting
date. That evening, Mr Scully rang the Applicant and said
that he would not be able to offer more than $45,000 per an-
num plus the full use of a company vehicle but that at the end
of 6 months when everything was in order, Mr Scully would
ensure that there was a salary increase. On this basis, the Ap-
plicant accepted employment. There was no further discussion
during this telephone conversation as to any other conditions
of employment although there appears to have been discus-
sion as to when the Applicant might be available to commence
work.

The Applicant says that he tendered his resignation to ANI
Engineering on the following Monday after he had sent to the
Respondent a facsimile transmission dated 28 May 1999
marked to the attention of “Leon/Joe” to say that his last work-
ing day with ANI Engineering would be 25 June 1999, he

would like to take a further week’s holiday prior to commenc-
ing with the Respondent and therefore would be available from
5 July 1999. The Respondent agreed to this commencement
date. The evidence is clear that the Applicant then received a
letter dated 22 June 1999 the relevant parts of which state—

“Dear Bill,
We have pleasure in confirming your appointment as Per-
sonnel Manager with ATS Engineering, commencing on
5 July 1999.
Your initial appointment will be on a trial period of (3)
months with a salary review effective on completion. It
is envisaged that further increments will take your salary
to $50,000.00 within (6) six months, if not before, de-
pending on branch performance.
The details of the position are as discussed during your
interview, with the principal (sic) points restated as fol-
lows—

1. Salary package of $45,000.00 per annum to be
paid monthly (last Friday of each month).

2. Superannuation of 7%.
3. Annual holidays of 20 working days per annum.
4. All recognized West Australian public holidays.
5. One weeks notice of termination to be given by

both the Company and yourself.
6. The office hours are 7:00 am till 6:00pm, as dis-

cussed your hours will be staggered to ensure the
office is manned.

By acceptance of this offer, on your part, agree that you
will not reveal any information concerning ATS’s activi-
ties to any other parties outside the Company. You are
required to abide by the Company and policy and proce-
dures.
We hope that the above offer meets with your approval
and we look forward to a mutually successful associa-
tion.”

(Exhibit 2)

The evidence was that this letter was drafted by Mr Scully
from notes taken at the interview. However, it is noted that the
position was described as personnel manager rather than
branch manager as previously discussed, although there ap-
pears to be no particular explanation for this. It also appears
that regardless of the title, the position was the same.

Mr Davies says that the main functions to be performed by
the Applicant were to—

• Ensure the smooth running of the branch
• Make a profit
• Ensure that there were enough people coming

through the door to recruit them and keep the best
• Make sure the clients were happy
• Look around and get new clients
• Motivate the employees of the branch
• Manage his time
• Get the most from the people in the branch etc

He says that Mark Ward was involved in direct sales and
cold selling. He did not expect the Applicant to do cold sell-
ing but he did expect more liaison with clients and that the
Applicant would become involved with clients.

Although the Applicant says that the issue of a trial period
referred to in the second paragraph of the letter was not dis-
cussed with him at interview, he did not challenge it when he
received the letter, and when he attended for work on 5 July
1999, he signed a copy of the letter indicating his acceptance
of the conditions set out therein, and amongst other things a
document headed “Salary Package—Staff Remuneration
Schedule” which referred to the commencement of a trial pe-
riod (Exhibit 7). The Applicant also conceded in evidence that
during the course of his employment with the Respondent he
had made comments to others that indicated his recognition
of his being on probation and having to act accordingly.

There is conflict in the evidence as to the Applicant’s per-
formance and whether any issues were raised with him during
the probationary period. The Applicant says that no issues
were raised with him and he does not recall any occasions
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upon which there was any discussion with him about any in-
adequacy in his performance or to the effect that his position
may be in jeopardy. There is evidence, though, from Mr Davies
that he had “a chat with the Applicant” between 6 and 8 weeks
into the employment on the basis of his concern that the number
of contractors placed by the business had not stabilised or
increased under the Applicant’s management. He says that he
had a conversation with the Applicant where he said to the
Applicant that it was part of his role to get out and show his
face to clients and to lead by example, to go out and talk to
clients. He asked the Applicant if he had seen clients and the
Applicant said that he had seen a handful. He says that he
tried to “gee” the Applicant up and he says that for the re-
mainder of that week and the next the Applicant responded
positively but then did not continue with that approach. He
says that the Applicant indicated to him in comments made
over the ensuing weeks following this discussion that he had
made the efforts required by Mr Davies but that this soon fell
by the wayside.

Colin Gibbs gave evidence that he had been based in Queens-
land for some time. He flew back to Perth for a few days at a
time but for a few weeks prior to the termination of the Appli-
cant’s employment, he had been in Perth and predominantly
based at the Subiaco branch office. Mr Gibbs said that he ob-
served the Applicant, as he would in his normal dealings with
the various branches but paid particular regard to the Subiaco
branch to assess what was going wrong, why things were not
progressing. He expressed his concerns to Mr Davies. Ac-
cording to Mr Davies, Mr Gibbs told him that the Applicant
seemed to be spending half his time out on the balcony “hav-
ing a fag” and the rest making “smarmy comments”. No more
than a couple of days prior to the termination of the Appli-
cant’s employment, and within a fortnight of the expiration of
his probationary period, the Applicant’s future was discussed
between Messrs Davies and Gibbs. During that discussion,
Mr Davies telephoned Mr Scully who was in Queensland at
the time. He told Mr Scully that he did not think things were
working out and he intended to terminate the Applicant’s
employment. Mr Scully responded to him that if he thought
that that was in the best interests of the business then he would
have no objections. Within a day, Messrs Davies and Gibbs
met with the Applicant. There is some dispute as to what was
said in this discussion however, it seems to be uncontroversial
that the discussion was very brief, that it commenced by Mr
Davies using words to indicate that things were not working
out, that the Applicant was not the appropriate person for the
job and that a decision had been made to terminate his em-
ployment. Mr Gibbs’ evidence confirms that this was the way
in which the discussion commenced. The Applicant says that
Mr Davies also said that he did not know what he was looking
for in a person to fill the position but that the Applicant was
not that person. Mr Davies does not agree that these words
were used. In any event, the Applicant says that he responded
that only Mr Davies knew what he wanted and “if I am not the
man, then that is fine” or that “I might as well go now”. Mr
Davies says that he indicated to the Applicant that he was
prepared to offer him reasons or an explanation for the deci-
sion but by this time the Applicant was not interested in hearing
those reasons. Mr Davies gave evidence that on hearing the
Applicant’s comments he believed that the Applicant was not
surprised by the news, that the Applicant was ready to go, and
that he had another job. Mr Davies indicated that the Appli-
cant had been paid up until the end of the month but that he
would pay an extra week’s pay to cover any other entitlements.
Mr Davies says that he asked the Applicant when he would
like to go and the Applicant said that he would like to go
immediately to which Mr Davies agreed. He said that the
Applicant might like to go and say his goodbyes and he would
arrange for Mr Gibbs to drive the Applicant home. There was
evidence as to conversations between the Applicant and Mr
Gibbs in the car on the way home, and of a telephone discus-
sion and a face to face meeting between the Applicant and Mr
Scully over coffee after Mr Scully returned from Queensland.
However, all of these occurred after the termination of em-
ployment and I do not intend to dwell on them save to say that
it appears that both Messrs Gibbs and Scully were uncom-
fortable in taking any responsibility for the decision which
they, corporately, had made with Mr Davies and, Mr Scully,
having introduced the Applicant to the employment appears
to have wanted to provide some words of comfort to the

Applicant, and perhaps to salve his own feelings of disquiet
about the situation.

I have come to a number of conclusions about this matter. It
is clear at the time when his employment terminated, that the
Applicant was coming to the end of a trial period. Apart from
an informal discussion between the Applicant and Mr Davies,
some 6 to 8 weeks into the employment, there was no indica-
tion given to the Applicant that his employment was in
jeopardy. One might argue that a person on a trial period, in a
probationary arrangement, knows that they are subject to re-
view and, indeed, the Applicant knew this. As noted by the
Full Bench in Hutchinson and Cable Sands (WA) Pty Ltd (79
WAIG 951) there are a number of special elements to proba-
tionary employment but this does not mean that an employer
is entitled to capriciously or unfairly deal with the employee
in such a way as to result in an unfairness.

The Respondent was not satisfied with the Applicant’s per-
formance. The Respondent knew of the Applicant’s experience
and skills at the time that it engaged him. It knew of his reser-
vations about being involved in business development work.
However, this should not have prevented the Applicant from
undertaking the client liaison work that was expected of him.
I am satisfied that this issue was drawn to his attention, al-
though it appears that the significance of the discussion was
not grasped by the Applicant otherwise he would have re-
called it. Having said that, as noted by the Full Bench in
Hutchinson and Cable Sands (supra) the probationary period
is an extension of the selection process, it is a time for train-
ing and a time for criticism, assessment and adjustment to
standards of performance and conduct. In this case, the Re-
spondent, having drawn an area of dissatisfaction to the
Applicant’s attention and attempting to prompt him into ac-
tion, was not satisfied with the lack of sustained response and
Mr Davies decided that he was going to terminate the Appli-
cant’s employment. It is clear from Mr Davies’ evidence, that
he expected that having been told that he is to be dismissed,
an employee worthy of continuing in employment, will fight
for the job and make suggestions and “noises” which will
convince the Respondent, or Mr Davies in particular, to change
his mind. This put the cart before the horse, and is a harsh
approach to take. It is true that in today’s competitive busi-
ness environment an employer would want a tenacious and
competitive employee who is positive and assertive in pursu-
ing work opportunities for the business, and in pursuing his
own interests. Mr Davies expected that the Applicant would,
having been told that he was to be dismissed, display his ini-
tiative, drive, tenacity or assertiveness by trying to convince
Mr Davies to keep him on. Mr Davies had already made the
decision and the other two directors acquiesced, rather than
concurred, that the termination should take effect. In this case,
the appropriate course would have been for Mr Davies to have
put to the Applicant his concerns regarding the Applicant’s
performance, given the Applicant an opportunity to respond
knowing that his position was in jeopardy and allowing the
Applicant to respond. Then the Respondent would have been
entitled to make a decision. Rather, Mr Davies made the deci-
sion, told the Applicant of the decision with the expectation
that the Applicant would, in effect, fight for his job.

I conclude that the decision to terminate was justifiable based
on the Applicant’s performance and in the circumstances of
his being on trial. However, it was carried out in a harsh man-
ner. It is true that the Applicant opted to depart immediately
and was not required to depart in such a way that one could
say that the dismissal was summary. However, in light of the
way in which Mr Davies in particular approached the situa-
tion it is hardly surprising that the Applicant would have chosen
to leave immediately. In all of the circumstances I find that
the dismissal was harsh.

The next issue for consideration is the remedy to be ap-
plied. The Commission has not been addressed as to whether
reinstatement is practicable or not. The parties are invited to
address that issue in written submissions to be provided to the
Commission within 7 days of the date of these Reasons.

APPEARANCES: Mr K Trainer appeared on behalf of the
Applicant.

Mr D M Jones appeared on behalf of the Respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

William Ferguson

and

Australian Technical Services (Eng) Pty Ltd T/As ATS
Engineering

No. 1589 of 1999.

COMMISSIONER P E SCOTT

15 May 2000.

SUPPLEMENTARY

Reasons for Decision.

THE COMMISSIONER: On 27 April 2000, the Commission
issued Reasons for Decision in which it concluded that the
decision to terminate the Applicant’s employment was justifi-
able based on his performance and the circumstances of his
being on trial. However, it was carried out in a harsh manner.
The Commission noted that the parties had not addressed
whether reinstatement or re-employment was practicable and
the parties were invited to make written submissions within 7
days of the date of those Reasons. The parties have now pro-
vided those written submissions.

The powers of the Commission in dealing with a claim of
harsh, oppressive or unfair dismissal are set out in s.23A of
the Industrial Relations Act 1979 (“the Act”). They provide
for a remedy of reinstatement or re-employment for a claim-
ant who has been harshly, oppressively or unfairly dismissed
or, where reinstatement and re-employment is impracticable,
for the employer to pay compensation for loss or injury caused
by the dismissal, and for the Commission to make any ancil-
lary or incidental orders necessary to give effect to the order.
It is clear from the terms of s.23A(1a) that the first considera-
tion must be whether reinstatement or re-employment is
impracticable. The Applicant argues that reinstatement is prac-
ticable and seeks that remedy whereas the Respondent says
that it is impracticable for a number of reasons. It is noted that
no ancillary or incidental orders were sought by the Appli-
cant, simply reinstatement.

Having observed the witnesses in this matter, I am satisfied
that there is no evidence of animosity between the Applicant
and any of the Respondent’s directors or anyone else with
whom the Applicant worked. On the contrary the employ-
ment ended on amicable terms. Mr Scully met with the
Applicant for coffee some days later. It is true that the branch
is small and involves regular contact between those engaged
there. Most reinstatements are likely to involve some measure
of difficulty in re-establishing the employment relationship.
That might include some initial discomfort or embarrassment
on the part of both parties.

I take note of the Respondent having appointed another per-
son, the Applicant’s former colleague, to the position formerly
held by the Applicant. In most cases, by the time an unfair
dismissal case has been decided, the employer would have
found it necessary to have the former employee’s work per-
formed, and may have filled the position. It may make the
situation more complex and require the return to work to be
properly managed but it does not make it impracticable. Re-
instatement or re-employment is the primary remedy provided
by the Act. It is only if it is impracticable that it should not be
applied. Inconvenience, discomfort or embarrassment does not
constitute impracticability. Liddell and Arthur v Lenbke trad-
ing as Cheryl’s Unisex Salon and Another (1994) (127 ALR
324) and Nicholson v Heaven and Earth Gallery Pty Ltd (1994)
(126 ALR 233).

No reason exists why the employment relationship could
not be re-established. Accordingly, I find that reinstatement
or re-employment is not impracticable. Reinstatement will
place the Applicant back in the position he held at termina-
tion, ie the contract of employment as it was is to be reinstated,
whereas re-employment would establish a fresh contract.
(Macken, McCarry and Sappideen’s, Law of Employment;
Fourth Edition; page 310 – 311). Accordingly, reinstatement
will place the Applicant in the last weeks of his probationary
period.

One would anticipate that the Respondent would be enti-
tled at the conclusion of the probationary period to consider
whether there should be ongoing employment. The finding of
harshness in the dismissal was based on the manner of dis-
missal and Mr Davies, the Managing Director, made and
announced his decision to terminate the Applicant before the
Applicant was given an opportunity to answer any criticism
or fight for his job in the way that Mr Davies had anticipated.
One could reasonably expect that the Respondent would give
the Applicant the appropriate opportunities before making any
decision regarding the employment, if it intends to make such
a decision. If Mr Davies genuinely believes that he is open to
be convinced that the Applicant should remain in the job then
he will genuinely give the Applicant an opportunity to con-
vince him, having made the Applicant aware of the aspects of
his performance which caused concern.

Accordingly, the Applicant is to be reinstated in his em-
ployment with the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES WILLIAM FERGUSON V
AUSTRALIAN TECHNICAL
SERVICES (ENG) PTY LTD T/AS ATS
ENGINEERING

CORAM COMMISSIONER P E SCOTT
DELIVERED FRIDAY, 18 AUGUST 2000
FILE NO/S APPLICATION 1589 OF 1999
_________________________________________________________________________

Result Application alleging unfair dismissal
dismissed

_________________________________________________________________________

Order.
WHEREAS this is an application pursuant to Section
29(1)(b)(i) of the Industrial Relations Act 1979; and

WHEREAS on the 7th day of December 1999 the Commis-
sion convened a conference for the purpose of conciliating
between the parties, however, agreement was not reached; and

WHEREAS the application was set down for hearing and
determination on the 21st and 22nd days of March 2000; and

WHEREAS on the 27th day of April 2000 the Commission
issued Reasons for Decision and on the 15th day of May 2000
issued Supplementary Reasons for Decision and Minutes of
Proposed Order in relation to the application; and

WHEREAS there was a hearing set down for the 19th day of
May 2000 for the parties to speak to the Minutes of Proposed
Order; and

WHEREAS by a facsimile transmission received on the 18th

day of May 2000 the Applicant’s representative advised the
Commission that the parties had reached an agreement in prin-
ciple in relation to the application and sought the adjournment
of the Speaking to the Minutes of Proposed Order to enable
settlement to be effected; and

WHEREAS on the 15th day of August 2000 the Applicant
filed a Notice of Discontinuance in respect of the application;

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.
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2000 WAIRC 00482
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES JAMES AUSTIN FULLER V NORTH

BEACH BOWLING CLUB
CORAM COMMISSIONER J F GREGOR
DELIVERED THURSDAY, 31 AUGUST 2000
FILE NO/S APPLICATION  1943 OF 1999
________________________________________________________________________________

Result Motion for dismissal on grounds of lack
of jurisdiction rejected.

Representation
Applicant Mr M Llewellyn appeared on behalf of

the applicant.
Respondent Mr Pilgrim appeared on behalf of the

respondent.
________________________________________________________________________________

PRELIMINARY
Reasons for Decision.

(Ex Tempore)
1 This application was filed in the Commission on 24

December 1999. It alleges that James Austin Fuller (the
Applicant) was unfairly dismissed from employment with
the North Beach Bowling Club (the Respondent). It is
common ground that the conditions of employment were
regulated by a workplace agreement, properly registered
with the Workplace Agreements Commission and in force
at the time the contract of employment was brought to a
close.

2 The Commission received a motion from the respondent
that there was no jurisdiction to hear and determine the
application. The argument advanced is the Workplace
Agreements Act 1993 (WAA) in Section 18 provides that
a term is implied into every workplace agreement that an
employee must not be unfairly dismissed and if such a
dismissal occurs remedy is available under Section 51 of
the WAA, or subject to what I say later, Section 7G of the
Industrial Relations Act 1979 (the Act). In the case of an
application under Section 51 of the WAA, a claim is to
be heard by an Industrial Magistrate unless Section 7G(1)
of the Act applies. Section 7G(1) provides—

Where—
(a) a person who was a party to a workplace

agreement as an employee claims to have been
harshly, oppressively or unfairly dismissed
from employment in breach of a provision
implied in the agreement by Section 18 of the
Workplace Agreements Act 1993; and

(b) the workplace agreement provides for refer-
ral of such claims to the Commission under
this section, the dismissed person may, within
the time allowed by Section 29(2), refer a
claim to the Commission for determination.”

3 Section 7G(2) provides if that occurs the Commission is
to treat that reference as if it were a matter referred under
Section 29(1)(b)(i).

4 The workplace agreement [Exhibit P1] has in Clause 3,
Contract of Employment, in dot point 4, the following
words—

“A Claim by an employee that the club has acted
harshly or unfairly in dismissing the employee with-
out notice may be referred by the employee for
determination by the West Australian Industrial Re-
lations Commission.”

Clause 3 also provides that in the case of serious
misconduct the contract can be terminated immediately
and without notice. In this case the applicant was
dismissed neither for serious misconduct nor without
notice, on the contrary he was advised by letter, dated the
23 December, that he had ‘some options’ for his future.
These were if he should resign by 24 December, his
employment would be terminated with all benefits said.
He did not resign, his services were terminated and all
benefits paid. According to the time sheet, that meant he

was paid 5 weeks pay. The kernel of the argument is that
irrespective of the merits or otherwise of the provisions
of Clause 3, an employee whose employment is
terminated with pay in lieu of notice is not an employee
who falls within the ordinary meaning of Clause 3 which
allows the employee dismissed without notice to have a
claim for an unfair dismissal heard and determined by
the Industrial Relations Commission.

5 Mr Pilgrim made other submissions which I do not need
to canvas in view of the state of mind I have reached
about the jurisdictional issue. What I have to do is apply
the law to the facts in this matter. The law is clear that
unless there is a provision in a workplace agreement which
enables this Commission to be involved in either the
arbitration or interpretation of it, such matters cannot
come to the Commission. They would be dealt with in
accordance with the terms of the agreement by an
arbitrator, or in the case where the agreement is silent
about unfair dismissal, by an Industrial Magistrate. That
is clear.

6 The WAA though, gives the parties the option of referral
for claim of unfair dismissal, and referral of other matters
relating to the agreement to this Commission by including
in the workplace agreement a specific enablement. The
provisions in Section 7G of the Act apply in relation to
an unfair dismissal. Because that is the law, the workplace
agreement has to be examined to see what its intention
was.

7 When interpreting the document, according to North West
Beef Industries v AMIEU (1994) 64 WAIG 2124 the
Commission is to construe the document in its total
context. This agreement has some interesting provisions.
In clause 3, for instance, it provides, “Except in the case
of serious misconduct by the employee the parties agree
the following arrangements for terminating employment
will apply.” Then there are a number of dot points.

8 The first provides; “Each party to this agreement will
give the other party 5 weeks notice of resignation or
termination as the case may be.” The second dot point
provides; “Alternatively default in giving such notice may
result in forfeiture or payment of salary as a case may
be.” That provision, on the face of it, is quite different to
the usual arrangements for payment in lieu of notice seen
in awards or in many contracts of employment. Dot point
4, which is the one which is in question here, mentions
that a claim by an employee that the club has acted harshly
or unfairly in dismissing an employee without notice may
be referred by the employer for a determination by the
Industrial Relations Commission. In other parts of the
agreement there is writing which distinguishes it from
other industrial instruments but importantly it does have
references to the involvement of this Commission in
disputes arising from this agreement. This is important
for the disposition of this case.

9 For instance in Clause 11, Long Service Leave,
entitlement to pay long service leave will accrue according
to the standards and conditions ‘applied and expressed
[in] a General Order of the West Australian Industrial
Relations Commission’. Importantly, Clause 13,
Interpretation provides—

“Any dispute that arises between the parties about
the meaning or effect of this agreement, including
any provisions implied by the Minimum Conditions
of Employment Act, may be referred for arbitration
to an Industrial Relations Commissioner to be ap-
pointed by the Chief Commissioner of the Western
Australian Industrial Commission.”

There is a provision which follows that makes that
decision binding.

10 It is clear to me that the general intention of the parties to
this agreement is, if there is a dispute about the meaning
of the agreement, or a dispute about any other matter,
including serious misconduct, that the matter be
determined by the Western Australian Industrial Relations
Commission.

11 In my opinion, to give dot point 4 the meaning Mr Pilgrim
does casts too narrow a meaning upon the words in the
point. In my view what is intended is to provide relief
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where there has been harsh or unfair dismissal in the form
of a hearing and that hearing is the hearing contemplated
by Section 7G of the Act, where it deals with a person
who is a party to the workplace agreement who claims to
be harshly, oppressively or unfairly dismissed, and where
the workplace agreement provides for such a referral.

12 This workplace agreement should be read to mean that it
provides for such referral and the agreement should not
be read down into the narrow interpretation urged upon
me by Mr Pilgrim. In my view I am confident that the
interpretation that I apply to the workplace agreement
under consideration here is supported by North West Beef
(ibid) and other authorities dealing with statutory
interpretation.

13 I do not need to turn my mind to whether there has been
proper notice given under this contract in the
circumstances that occurred, or if in fact notice can be
given under this agreement, or if there is a liquidated
damage for the notice under the agreement. That might
be for another day. I reject the motion that the Commission
has no jurisdiction. I reserve the right to add further to
these reasons in my Reasons for Decision when I deal
with the balance of the issues on merit. The matter will
be adjourned until a date to be fixed to deal with the issue
in total.

2000 WAIRC 00483
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

PARTIES JAMES AUSTIN FULLER V NORTH
BEACH BOWLING CLUB

CORAM COMMISSIONER J F GREGOR
DELIVERED THURSDAY, 31 AUGUST 2000
FILE NO/S APPLICATION  1943 OF 1999
________________________________________________________________________________

Result Motion for dismissal on grounds of lack
of jurisdiction rejected.

Representation
Applicant Mr M Llewellyn appeared on behalf of

the applicant.
Respondent Mr Pilgrim appeared on behalf of the

respondent.
________________________________________________________________________________

FINDING
HAVING heard Mr M Llewellyn, on behalf of the (Appli-
cant) and Mr L Pilgrim, on behalf of the (Respondent), the
Commission pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby finds—

THAT the Commission has jurisdiction to hear Appli-
cation No. 1943 of 1999.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

2000 WAIRC 00519
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES BRADLEY J GARDNER V POLICE &

NURSES CREDIT SOCIETY LTD
CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 1 SEPTEMBER 2000
FILE NO APPL 1937/1999
________________________________________________________________________________

Result Bankrupt applicant may apply for unfair
dismissal in his own name.

Representation
Applicant Mr C Keys
Respondent Mr B J Gardner
________________________________________________________________________________

Reasons for Decision.

Preliminary Point
1 This matter concerns a preliminary issue raised by the

respondent, Police and Nurses Credit Society Ltd (the
applicant in this matter) that the application made by
Bradley J Gardner (the respondent in this matter) for unfair
dismissal pursuant to section 29(1)(b)(i) of the Industrial
Relations Act, 1979 (the Act) is incompetent and therefore
a nullity as Mr Gardner became bankrupt on 27 October
1999. The substantive application for unfair dismissal was
lodged in the Commission on 23 December 1999.

2 The applicant in this matter sought by letter dated 8
August 2000 a preliminary hearing as to whether the
Commission had jurisdiction as at the time the unfair
dismissal application was made. In their view it was only
the Official Trustee who would have had the right to bring
such a claim.

3 The matter was brought on for preliminary hearing on 22
August 2000. The substantive hearing is scheduled for
12 and 13 September 2000. Mr Gardner was not in
attendance as he advised on 22 August 2000 by letter
that complications had arisen in his travel arrangements
from Melbourne. Both parties were advised that the
transcript of the hearing would be forwarded to Mr
Gardner and he would be given 7 days in which to respond
and lodge his submission. The applicant in this matter
was then given 48 hours in which to reply.

4 The applicant in this matter says that in accordance with
sections 5, 58, and 116 of the Bankruptcy Act 1966 (Cth),
the property of the bankrupt vests in and devolves upon
the trustee of the bankruptcy and it is the trustee who
would have the right to bring a claim of unfair dismissal
in the Western Australian Industrial Relations
Commission on behalf of the applicant. The applicant in
this matter further says as the current application has been
commenced by the applicant in his own name, seemingly
without the authority or consent of the trustee, it is the
respondent’s view that the application is incompetent and
therefore a nullity. In the respondent’s view the
Commission is without jurisdiction and the application
is void.

5 The applicant provided at hearing an extract from the
national personal insolvency index, Insolvency Trustee
Service Australia indicating that Mr Gardner had become
bankrupt on 27 October 1999. This is not challenged by
Mr Gardner. Mr Gardner says that he spoke to the
Insolvency and Trustee Service in Perth who indicated
that although bankrupt, this did not relinquish his right
to bring an unfair dismissal claim against Police and
Nurses Credit Society Ltd.

6 In a letter from Mr Ken Yoong for the official receiver of
29 August 2000 to Mr Keys, the agent for Police and
Nurses Credit Society Ltd, Mr Yoong says, in reference
to the decision of the Industrial Relations Court of
Australia in Said v Douglas Kay Real Estate, 14
September 1965, Chancellor JR (950463) that: “The
question which arises is whether the right to pursue an
unfair dismissal claim vests in the trustee in bankruptcy
or whether the bankrupt is entitled to continue such a
claim in his own right. In my opinion, this right does not
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vest in the trustee in bankruptcy as it is a personal right
and/or income. The general rule is that a right to pursue
legal action is property which vests in the trustee in
bankruptcy. However there are exceptions to this.” He
goes on to list some of those exceptions and further says:
“it was the personal relationship of the bankrupt with the
former spouse or the deceased which made the claim a
personal one. We consider that the same would apply in
an employment context, particularly as reinstatement is
the preferred remedy. Clearly, it is only the bankrupt
person who can be reinstated.” Mr Yoong goes on to say:
“Furthermore, it is clear that the income of the bankrupt
do not vests in the trustee in bankruptcy—see RE Gillies;
exparte Official Trustee v Gillies (1993) 42 FCR 571 at
577. If income does not vests in the trustee, then by
implication, the right to pursue unpaid income in court
proceedings would also not vests. Compensation defined
in terms of a certain number of weeks of wages should
be regarded as income and not as property.” The applicant
in this matter does not concur with the view of the official
receiver and maintains that the right to make an unfair
dismissal claim is “property” which by virtue of the
Bankruptcy Act 1966 (Cth) vests in the trustee.

7 The applicant in saying that the Commission is without
jurisdiction, and seeking a finding that the application is
a nullity, says that section 5 of the Bankruptcy Act 1966
(Cth) defines property as:

“Property means real or personal property of every
description, whether situate in Australia or elsewhere,
and includes any estate, interest or profit, whether
present or future, vested or contingent, arising out
of or incidental to any such real or personal
property.”

This the applicant says is reinforced by the Butterworth’s
dictionary definition which lists property as:

“(a claim recognised by law), interest, or thing which
is legally capable of ownership, and which has a
value.”

8 The applicant refers to section 58(1)(b) of the Bankruptcy
Act 1966 (Cth) which reads—

“(i) Subject to this Act, where a debtor becomes a
bankrupt:

(b) after-acquired property of the bankrupt
vests, as soon as it is acquired by, or
devolves on, the bankrupt, in the Official
Trustee or, if a registered trustee is the
trustee of the estate of the bankrupt, in that
registered trustee.”

9 The applicant goes on to say that section 116(1)(a) and
(b) says:

“(1) Subject to this Act—
(a) all property that belonged to, or was vested

in, a bankrupt at the commencement of the
bankruptcy, or has been acquired or is ac-
quired by him or her, or has devolved or
devolves on him or her, after the com-
mencement of the bankruptcy and before
his or her discharge;

(b) the capacity to exercise, and to take
proceedings for exercising all such
powers in, over or in respect of property as
might have been exercised by the bankrupt
for his or her own benefit at the commence-
ment of the bankruptcy or at any time after
commencement of the bankruptcy and
before his or her discharge;”

and then follows on at the bottom of the
subsection:

“is property divisible amongst the
creditors of the bankrupt”.

10 So in summary the applicant in this matter says that the
right to claim for unfair dismissal is a “property” right
which vests only in the trustee and is property divisible
amongst creditors of the bankrupt. Therefore in their view
Mr Gardner could not have made the claim, only the
official trustee could have made the claim.

11 For this view the applicant in this matter relies on two
cases. The first is a decision of Judicial Registrar
Chancellor in the Industrial Relations Court in Said v
Douglas Kay Real Estate (1995) 64 IR 46. The second is
the matter of Fuller v Beech Petroleum and Another,
(1993) 43 FCR 60. In Said v Douglas Kay Real Estate
the Judicial Registrar held that the claim for compensation
for stress, shock and embarrassment suffered by the
applicant as a result of the summary nature of his
termination could be continued by the applicant in his
own name; this being part of the exclusions in section
116(2)(g) of the Bankruptcy Act 1966 (Cth) relating to
damages or compensation for personal injury or wrong
done to the bankrupt, spouse of the bankrupt or a member
of the family of the bankrupt. However the Judicial
Registrar held that the action for lost wages, accrued
entitlements to holiday pay, statutory entitlement to
payment in lieu of notice and statutory entitlement to
compensation with respect to loss of earnings relate to
pecuniary loss and could not be continued upon the
applicant’s own behalf.

12 Therefore the applicant is saying that as compensation
could be achieved by Mr Gardner through his section 29
application then the right to apply to the Commission is
not covered by the exclusion under s116(2)(g) and is a
property right under the Bankruptcy Act 1966(Cth).

13 The second decision in the matter of Fuller v Beech
Petroleum NL and Another by majority canvassed the
prospect that property can be intangible, eg a right of action
at law and dismissed an appeal on the basis that it was
incompetent as the applicant should have been the trustee.

14 I find that, notwithstanding he is a bankrupt, the
application made by Mr Gardner pursuant to section
29(1)(b)(i) of the Industrial Relations Act, 1979 is
competent for the following reasons. Mr Gardner’s
application is one for reinstatement of the employment
relationship between Police and Nurses Credit Society
Ltd and himself which, it is unchallenged, terminated on
2 December 1999. Within this jurisdiction the prime
remedy is reinstatement or re-employment (before
compensation) see Peter Blake v Veritas DGC Australia
Pty Ltd 79 WAIG 849. That employment relationship, ie
Mr Gardner’s job, is not some divisible property right as
per the Bankruptcy Act 1966 (Cth). The right to make the
application for reinstatement is equally not some property
right, it is a personal right.

15 I agree with Mr Yoong for the official receiver that the
right to pursue an unfair dismissal claim under section
29 is a personal right not a property right as per the
definition under section 5 of the Bankruptcy Act 1966
(Cth). That definition seems to carry with it a notion of
divisibility amongst the creditors which an employment
relationship clearly would not have.

16 It may appear anomalous that a bankrupt can take such
action whilst under section 58(3)(b) of the Bankruptcy
Act 1966 (Cth) such action cannot be taken against the
bankrupt except with leave of the Court to commence
any legal proceedings in respect of a provable debt. Hence
an applicant could not take action for unfair dismissal
against the bankrupt company without leave of the Court.
However, in my view, this is the construction of the Act.

17 If I am wrong on this point then the alternative view can be
taken, that is, the right of Mr Gardner to claim for unfair
dismissal is covered by the exemptions in section 116(2)(g)
of the Bankruptcy Act 1966(Cth). These include—

“(g) any right of the bankrupt to recover damages or
compensation—

(i) for personal injury or wrong done to the
bankrupt, the spouse of the bankrupt or
member of the family of the bankrupt; or

(ii) in respect of the death of the spouse of the
bankrupt or a member of the family of the
bankrupt.”

18 In Fuller v Beech Petroleum NL and Another at page 66
to 67 the majority say—

“What is of present significance is that s 116 con-
templates that were it not for the express exclusion,
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what might be called bare rights of action to recover
damages or compensation for personal injury, rights
not ordinarily assignable, would nevertheless be
treated as property divisible amongst the creditors
of the bankrupt and therefore as property which
vested under s 58 (1).”

19 They go on to say at page 68, in relation to the intent of
this, that—

“It is consistent with the policy of the Act that after
sequestration of the estates of unsuccessful litigants
the successful party not be put at the risk of sustain-
ing further costs of appellate litigation. The
respondent to the appeal should not be left to seek
what may turn out to be an inadequate order for se-
curity for costs. It is also in the interest of the orderly
administration of the estate of the bankrupt that it be
for the trustee to decide whether appeals of the na-
ture involved here be instituted or continued.”

20 In this case, if the right of Mr Gardner to claim his job
back is a property right under the Bankruptcy Act 1966
(Cth), then I consider it is covered by the exemption
provided under s 116(2)(g) being an alleged wrong done
to the bankrupt.

21 The respondent would then rely on Said v Douglas Kay
Real Estate which separated a claim effectively for injury,
being stress, shock and embarrassment, and allowed this
to continue in the bankrupt’s name; but denied the bankrupt
the ability to pursue in his name a claim for pecuniary
loss being loss of wages, accrued entitlements to holiday
pay, statute entitlement to payment in lieu of notice and
statutory entitlement to compensation (at page 48).

22 On one reading this could produce an odd result in this
jurisdiction. One might have to distinguish a claim made
by a bankrupt pursuant to s 29(1)(b)(ii) from a claim made
pursuant to s 29(1)(b)(i). One might also have to
distinguish a claim made under s 29(1)(b)(i) which
incorporated an element of injury as opposed to
compensation for lost wages. I doubt the practicability
of the later either under the Industrial Relations Act 1979
or the Bankruptcy Act 1966 (Cth).

23 Nevertheless in this matter what is being sought is
reinstatement of employment, which may or may not lead
to considerations of compensation, and I consider, in the
alternative, that this falls under the exemptions provided
in s 116(2)(g) of the Bankruptcy Act 1966 (Cth).

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES KENNETH CHARLES GILL V
CADBURY SCHWEPPES PTY LTD
ACN 004 551 473

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY, 18 AUGUST 2000
FILE NO/S APPLICATION  780 OF 1999
________________________________________________________________________________

Result Applicant unfairly dismissed. Awarded
compensation of $19,500.00.

Representation
Applicant/

Appellant Mr Richardson and later Mr T Dixon of
Counsel appeared on behalf of the
applicant.

Respondent Mr A Mackie and later Mr D Jones
appeared on behalf of the respondent.

________________________________________________________________________________

Reasons for Decision.
1 Kenneth Charles Michael Gill (the Applicant) was

employed by Cadbury Schweppes Pty Ltd (Cadbury) in
1983, prior which he had worked for Heinz. He never
received any documents detailing his conditions of
employment. The relationship continued until it was
brought to conclusion by his dismissal, on the 24 May

1999. It is argued by the applicant that the dismissal was
summary in nature, this is denied by Cadbury. By his
application the applicant seeks relief from the
Commission by way of orders pursuant to Section 23A
of the Act. Originally he sought reinstatement but later
changed the relief sought to one of compensation.

2 The first 15 years service of the applicant with Cadbury
were uneventful in terms of performance related issues.
It appears for the majority of that period he was able to
perform the functions that were allocated to him as a Sales
Executive without much difficulty, at least there is no
allegation to the contrary. The history of the applicant’s
employment until 1998 is hard to ascertain from the
evidence he gave due to the rambling nature of the
evidence in chief which was lead by his then advocate,
Mr Richardson (later replaced by Mr Dixon of Counsel).
As much as can be gleaned is that the work involved
marketing of confectionery, particularly chocolates
produced by Cadbury, to retailers in specific zones or
territories which were from time to time allocated to the
sales persons such as the applicant.

3 In order to put the issues at debate in this application in
context it is best to focus on the period between 1998
until the dismissal in May 1999. In 1998 the applicant
was working in what was described in his evidence as a
large area including the South West of the State. On or
about 10 September, [Exhibit R1] this followed a
conversation he had with his then supervisor, George
Hopkins he received a written warning. The complaint
raised in the warning related to, what was described as a
breakdown of his period tracker. It was alleged by Mr
Hopkins that the applicant’s failure to supply sales data
in a timely manner delayed Mr Hopkins’s team report
and made it difficult to provide prompt and accurate
information about sales performance of the sales team.
This lead Mr Hopkins to question whether the applicant
had the required commitment and whether he wanted to
continue to work in the environment. There was also an
allegation that he had placed Cadbury Dairy Milk (CDM)
bars in the wrong place in a display.

4 On the 12 December 1998, the applicant underwent a
performance appraisal.[Exhibit M4] At that time his
length of service was 15 years and 6 months. The appraisal
was carried out by Mr Hopkins. The applicant’s
performance rating objectives were not met in the area of
call coverage, distribution objectives and period objectives
but were insofar as merchandising objectives were
concerned. None of his selling skills were found to be
below specification, or was partnering relationships. His
planning and effective use of time was found to meet
specification with guidance as were his records and
reporting. No retraining was recommended. The appraisal
by Mr Hopkins was that the applicant had improved over
the past 12 months but even though he had 15 years
service as a sales executive he was not performing to the
level Mr Hopkins expected. The overall assessment was
disappointing but did not result in assessment that the
performance level had dropped since the last review.

5 It appeared this picture of the applicant had not changed
because around Christmas 1998, the applicant was told
he was to be demoted to a relief sales executive and
merchandiser. He received a job description which set
out the duties and accountabilities of the position [Exhibit
R3]. On the 25 February the applicant met with Mr
Hopkins and the State field manager, Sue Bauers to
discuss continued concern about his performance levels.
The applicant received a letter dated 24 February 1999
headed ‘Second and Final warning’. [Exhibit R4] This
detailed Cadbury’s complaints about the applicant’s
performance. These complaints arose following store
audits conducted by Mr Hopkins. As a result of the audits,
Mr Hopkins concluded that the applicant’s information
gathering and reporting was still not to the Cadbury
standard nor was the applicant’s CDM in the middle of
the displays. The applicant’s performance was to be
reviewed at the end of sales period 3 and he was warned
that the employer expected a substantial increase in
performance. He received confirmation of the so-called
warning in a letter signed by Ms Bauers [Exhibit R6].
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6 It was decided to further review the applicant’s
performance at the end of sales period 4. This was because
Ms Bauers had formed the conclusion that there had not
been demonstrated significant improvement. On the 24
April it became clear that the applicant was still having
difficulty dealing with the email system. Ms Bauers sent
him an email on 14 April giving him information about
how to operate it and offering more training. On 30 April
there was a meeting between the applicant, Ms Bauers
and Scott McLean for the purpose of discussing learning
objectives for a Negotiation Skills Course it was intended
the applicant was to attend on May 3rd to 5th.  It was noted
the applicant’s results for the period reflected a marked
improvement in performance. The update did not cover
the merchandising standards which were to be reviewed
again at the end of sales period 5. The applicant still had
trouble sending email even after additional training from
Scott McClean. He was told ongoing training was always
available to help him through difficulties, however, he
was required to give feedback so Ms Bauers knew if he
was struggling or unsure. He was also coached on
different techniques to use when covering other peoples
territories, with particular reference to introductions and
creating reports. In a letter he was challenged to improve
his level of performance in all facets particularly
merchandising standards and reporting. Assistance was
offered to coach him through any problems.

7 There is no indication from the evidence that any training
occurred after the meeting of the 3 May and before 24
May when there was a meeting between Sue Bauers, Scott
McClean and the applicant regarding his termination of
employment. At that meeting Ms Bauers had reminded
the applicant that he had received a second warning, his
job performance was under review and maintenance of
merchandising standards and accurate reporting was
crucial. The applicant was told that Ms Bauers had
conducted two separate audits in his territory and the
results of those audits were then discussed. There were a
number of problems with the layout of the merchandise.
There was a further audit taken to check the first but this
did not show a different picture. The applicant was told
by Ms Bauers that he had been reminded of Cadbury
standards, had shown no improvement and as a result his
employment will be terminated. The applicant was asked
to show any reason why that should not happen. The
applicant had responded that he could not understand what
was happening to him, he thought Cadbury was trying to
get rid of him. He challenged the reliability of the audits
and claimed his difficulties in merchandising were due
to time limitations. Ms Bauers gave the applicant the
option to tender his resignation but asked that she have it
in writing before he left the building. He was given 5
minutes to consider this option. He again asked whether
he could talk the matter over with his partner. He was
given time to do that but it came to pass that he did not
contact his partner, he instead sought advice from a
government department. The applicant was then given a
letter of termination, the final paragraph relevantly
advising the applicant “…..therefore, the company has
no alternative than to terminate your employment effective
immediately”. On or about the 25 May the applicant
received a letter from the Human Resources Manager of
Cadbury setting out the final payments due to him. He
received a gross payment of $15,903.05 which included
two weeks pay in lieu of notice. This letter carries the
date 21 May 1999, three days before the discussion on
the 24 May which was said to be the final opportunity
for the applicant to convince Cadbury that his services
should be retained. Cadbury say that the final pay had
been prepared prior to the meeting in case it was needed.

8 The applicant argues that he was summarily dismissed
when there was no conduct by him to justify that manner
of dismissal. The dismissal therefore, lacks both
procedural and substantive fairness. When the applicant
had told Cadbury of his concerns about time management
he was not given assistance. The applicant says Cadbury
spent more time auditing him than assisting him. The
audit policy was unfair because it used criteria applicable
to a permanent sales representative when he was not in

that position. The warnings that he did receive were of a
character which did not disclose real concern on the part
of the employer to see him improve. He was given
minimal assistance even though he commuted difficulties
about the reporting system and in any event he had showed
improvement in merchandising. Ultimately, he was
dismissed for not putting CDM in the correct position on
the shelf and for an inability to grasp the information
technology used for information gathering and reporting.

9 Cadbury says that the applicant was counselled on a
number occasions commencing in September 1998
through to the termination date of 24 May. Between those
two dates there were two warnings. The various audits of
his work performance clearly show that he has received
fair treatment. The applicant admitted in cross-
examination that the employer did make their concerns
known to him at every stage and they were taken seriously.
He was given an opportunity to respond at each and every
stage of the counselling process to the Cadbury’s
reasonable request for improved standards. He agreed that
there was no evidence that he took the concerns seriously
in his performance. It was clearly demonstrated by the
applicant’s evidence that he knew he was not improving
his performance and that he did not really attempt to
improve. He was under threat of termination, this was
clear. There was no improvement after the second warning
and there was a further incidence of failure to perform.
In those circumstances termination of the nature of that
executed would follow.

10 There were critical and repeating themes of failure to
perform information gathering and marketing. The
applicant’s complaints that he did not get sufficient
assistance must be balanced by the fact that he is a man
of mature years of long experience in the industry. The
evidence of Ms Bauers that it does not take detailed
training to demonstrate how to market Cadbury products
in the store should accepted. The applicant accepted that
the merchandising was a clear requirement of his duty.
As for his problems with technology there was a three
day training course when it was introduced in which the
applicant participated. The machines in use are simple to
use. The applicant was not only given further training by
one of his line management he was invited to attend for
further training, but he did not do so. He had been given
every opportunity to improve his performance in these
areas but had not chosen to take advantage of the
opportunities offered. There was no sufficient reason given
by the applicant for not reaching the standards that had
been set for him. His time management problems did not
improve. Rearrangements of the sales record system might
have created some pressures, however, the evidence is
the same options were presented to the applicant as a
relief sales manager. If the applicant had missed some
key function he could report back to his line management
for other alternatives to complete the tasks. The system
was flexible. In the meeting of the 24 May he was told
again of the problems, he had no adequate answers to
satisfy Ms Bauers. He was asked if he wanted to resign
so it could look better for him but he declined to do so. It
was conceded by Mr Jones that the termination was
summary. There was no effective communication that
there would be 2 weeks pay in lieu of notice.

11 The Commission was urged by Mr Jones not to give too
much significance on the dates of the preparation of the
final pay on the 21 May and the day in which the applicant
was dismissed. The 24th May was the day of dismissal,
the applicant was given the opportunity to respond, he
did not do so in the way which satisfied Ms Bauers that
after 9 months counselling that the relationship should
not be discontinued. Ms Bauers had not decided to
terminate the applicant’s service on 21 May, she wanted
to review his performance and give him every opportunity
to explain why he should be retained.

12 Mr Dixon says that clearly the applicant was victim of a
pre-empery dismissal, he was asked to leave immediately
without payment of notice. It was confirmed by letter
that his termination had been effected immediately. The
dismissal was summary and cannot be changed in nature
by a payment in lieu of notice made later. The applicant
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was unfairly treated because he was required to leave the
premises immediately and not given any reason for that
requirement.

13 Initially in the proceedings, the applicant was represented
by an Industrial Agent. The lack of competence of that
agent gave rise to concerns about the adequacy of the
applicant’s representation. I need take the matter no further
other than to indicate that the applicant engaged Mr Dixon
of Counsel to represent him and the Commission by leave
allowed the applicant the opportunity presented by that
change of representation to put the case more adequately.
However, during the time the applicant was represented
by the Industrial Agent he was subject to rigorous cross-
examination, that cross-examination in my respectful view
destabilised him. I am inclined by the conduct that I
observed to view the evidence he gave in cross-
examination somewhat warily. The applicant gave the
impression of being somewhat overwhelmed by the
surroundings in the court. He retreated into a somewhat
taciturn demeanour and was obviously under great stress
and tension. I think notwithstanding this he tried to give
the Commission the best evidence possible about what
happened to him and why he had bought the application.
He seemed though to be a man somewhat fixed in his
ways and it is not impossible to picture him as someone
who might find change difficult to accept. That is not to
say he was not a truthful and honest witness.

14 The main evidence from the respondent was given by
Ms Sue Bauers. There was a considerable difference in
her demeanour to that of the evidence. She projected a
strong vigorous no nonsense approach, was very business
like in the way she approached giving her evidence and I
have no doubt that she told the Commission the truth
from her point of view.

15 The Commission also heard from Mr Toghill and Mr
Eastwood both of whom did not contribute all that much
to the Commission’s state of knowledge other than to tell
it about their experiences as sales executives with the
respondent.

16 The Commission is to apply the rules set out in (Undercliff
Nursing Home v Federated Miscellaneous Workers Union
of Australia (1985) 65 WAIG 385), the question to be
answered is whether the right of the employer to terminate
the contract had been exercised so harshly or oppressively
or unfairly against the applicant to amount to abuse of
the right. The history of the applicant’s relationship with
Cadbury is important in the resolution of this application.
He worked for over 15 years and it appears from 1983
through to 1998 there was no or little problem in the way
he performed his work. That is a long time to have a
successful working relationship but it appears that from
1998 up until the end of 1999 some problems arose.
Whether those problems coincided with the ending of
Mr Hopkins role as the Field Sales Manager and the assent
of Ms Bauers into the position one cannot tell from the
evidence but the major part of the problem at least after
the first warning, coincides with that time.

17 Cadbury were on the evidence, trying to maintain their
sales position in the market place, it was important to
them that their sales policies were followed through, as it
was important that they have adequate records of their
sales in order that they could plan their sales campaigns.
It seems that the applicant was having difficulty with
meeting those policies. It is claimed on his behalf that
when he had difficulties the respondent offered training
but did not deliver it. As far as I can tell from the evidence
there were offers of training but there does not seem to
have been any attempt to introduce a structured training
system which would help the applicant through an
obviously difficult period he was having. In short Ms
Bauers said that training was available but did not pursue
the delivery of that training with the applicant to any
degree. For instance it cannot be said as Mr Jones
suggested that her email to the applicant on the 24 April
1999 [Exhibit R10], about problems with his email
technique was training, in the sense that at the end of Ms
Bauers intervention the applicant would be equipped with
knowledge that he did not have before she made the
intervention. It is clear that the applicant had received

the same training as other members of the sales team, but
the fact is, he did not accumulate the knowledge that the
others must have if he was the only one not following the
process properly. This means that he needed additional
training and that should have been provided to him. The
applicant complained that the audits against him were
not fair and that they did not take into consideration
difficulties he was having with his clients. The applicant
felt he could not go into a store where the store owner
was not present and rearrange displays, at least not without
potentially antagonising the owner. This perhaps is a
product of his generation and was not acceptable to Ms
Bauers but it is a legitimate explanation as to why there
was some difficulties with his merchandising as disclosed
by the audits. Again, it appears training in negotiation
would have been useful in those circumstances, this was
planned but it never came to pass because the applicant
was dismissed before the course was undertaken.

18 Other than the promise of training and discussions that
Ms Bauers had with the applicant, which should in all
fairness be regarded as some form of training, there was
no structured training system put into place to try and
help this applicant. This applicant was not a new comer
to Cadbury, he had given 15 years service. It was clear
that he had difficulties and one would think it was
reasonable to expect that some special effort would be
made to meet the circumstance that he was in by virtue
of his age and personality. It is true that an employer has
a right to terminate the employment of an employee, a
right that cannot be interfered with by this Commission
unless it is exercised unfairly and it may well be that right
could have been properly exercised sometime in the future
after proper training had been given by giving the
applicant proper notice of termination. However, that did
not happen.

19 What occurred was the applicant was treated as if he had
conducted himself in a way which went to the root of the
contract of service, that is, that he had seriously
misconducted himself because the dismissal was clearly
summary. He was immediately removed from the property
and this offends the rule that was established in FDR Pty
Ltd v Gilmore (1998) 78 WAIG 1099. Of itself that was
unfair.

20 It is clear when one objectively examines the evidence
that there was a pre-disposition in the mind of Ms Bauers
to dismiss the applicant on the 24th May. There can be no
other explanation for the arrangements made for
Cadbury’s Head Office to produce a final pay. That
arrangement was made on 21 May, three days before the
termination meeting. It was said that this was done to
merely have the pay ready if it was needed. The applicant
says he received the pay on 25th May. It is hard to conceive
that the postal system would have worked so well as to
deliver his final pay to his home on the next day that the
letter was posted from Sydney. The circumstances indicate
on the balance of probabilities that the decision was made
to dismiss before the meeting took place and regardless
of what the applicant said on 24th he would have been
dismissed in any event.

21 All these reasons, and in particular because of the
summary nature of the dismissal, the dismissal was unfair.

22 The Commission is required to consider whether
reinstatement is availing. The submissions of the
respondent which I accept is that on the evidence of Ms
Bauers reinstatement is impracticable, Cadbury has no
trust in the applicant and Ms Bauers would not re-employ
him.

23 Mr Jones suggested that in any event, the applicant would
have been dismissed in a short time because of the way
he had failed to respond to training and because of the
comments of the Full Bench in Boganovich v Bayside
Western Australia Pty Ltd (1999) 79 WAIG 8 then there
was no further payment ought to be made, the applicant
having been sufficiently compensated. In short there is
no cause for the Commission to award compensation to
the level that has been claimed by the applicant.

24 I respectfully disagree with Mr Jones concerning the
applicability of a comment by Kenner C in Boganovich
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(ibid) to this matter. The learned Commissioner noted
that is a proper function of the Commission when
assessing compensation, to consider that the contract
would have been brought to an end sooner than the
completion of a period for which compensation would
normally be granted.

25 It is not beyond a reasonable likelihood that if the
applicant had been given reasonable training the 15 years
he had already served would have continued for some
considerable period. What we have here is a situation
where there has been a summary dismissal which is unfair
in itself. The applicant has tried to mitigate his loss since,
but he has not been able to do so fully. He has received 5
weeks pay, plus he went on holidays overseas for 6 weeks.
In the circumstances I am required to apply the tests set
out in Boganovich (ibid), this means I am to compensate
the applicant so that he was in the position he would have
been, had it not been for the unfair dismissal. It has been
over a year since the termination of the applicant. As I
understand the evidence, he was paid $750 per week by
Cadbury, he should be compensated for the full period
since the dismissal and this time. This means he would
have earned over a years salary which is $39,000.
Applying the tests in Boganovich relating to assessment
of injury, the applicant gave evidence of the effect of the
dismissal upon him and in those circumstances I would
award him $2,000 for injury. The total compensation
would therefore, be $39,000 for loss plus $2,000 for
injury, minus 11 weeks being 5 weeks pay in lieu of notice
and 6 weeks when the applicant was away from the
country, being a total of $8,250, this to be deducted from
the total amount of loss and injury of $41,200. The amount
exceeds the cap of the equivalent of 6 months
remuneration prescribed in Section 23A(4) of the Act and
therefore, the cap of $19,500 will be awarded to the
applicant.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES KENNETH CHARLES GILL V
CADBURY SCHWEPPES PTY LTD
ACN 004 551 473

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY, 18 AUGUST 2000
FILE NO/S APPLICATION   780 OF 1999
________________________________________________________________________________

Result Applicant unfairly dismissed. Awarded
compensation of $19,500.00.

Representation
Applicant/

Appellant Mr Richardson and later Mr T Dixon of
Counsel appeared on behalf of the
applicant.

Respondent Mr A Mackie and later Mr D Jones
appeared on behalf of the respondent.

________________________________________________________________________________

Order.
HAVING heard Mr Richardson and later Mr T Dixon of Coun-
sel on behalf of the (Applicant) and Mr A Mackie and later
Mr D Jones on behalf of the (Respondent), and by consent,
the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT
1. The applicant was unfairly dismissed.
2. Reinstatement is unavailing.
3. The respondent pay the applicant the sum of $19,500.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

2000WAIRC 00436
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES VERONICA LEE JACKSON V

KITCHER PROPERTY
INVESTMENTS PTY LTD

CORAM SENIOR COMMISSIONER G L
FIELDING

DELIVERED FRIDAY, 25 AUGUST 2000
FILE NO/S APPL 116/2000
________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr B F Stokes as Agent
Respondent Mr A J Randles as Agent
________________________________________________________________________________

Reasons for Decision.

(Given extemporaneously at the conclusion of the
submissions and taken from the transcript as edited by the

Senior Commissioner)

1. The Applicant, by these proceedings, seeks relief pursuant
to the provisions of the Industrial Relations Act 1979 in
respect of an alleged unfair dismissal from her
employment with the Respondent and in respect of
contractual benefits said to have been denied her by the
Respondent.

2. By her Notice of Application the Applicant asserts that
she was employed by the Respondent from 13 December
1997 until on or about 17 January last. At all material
times her work involved supervising weddings at the
Respondent’s premises in Caversham, as a permanent
part-time supervisor of weddings. It is common ground
that, at all material times, the Respondent operated a
catering or function centre known as Mulberry Farm at
Caversham. It is common ground that the Applicant’s
work was normally confined, although not exclusively
so, to work on the weekends. It is common ground also
that she last worked on or about 9 January last, when
there seems to have been a difference of opinion between
her and the principal supervisor, Ms Collier, regarding
locking up the premises at the close of business. Briefly,
the Applicant took the view that it was not her job to lock
up the premises and indicated as much to Ms Collier. It
seems common ground that Ms Collier reported that to
the Respondent’s acting manager, Ms Hoyne. It now
seems to be common ground that Ms Hoyne, soon
afterwards if not on the Monday, took up the matter with
the Applicant. There is some conflict in the evidence as
to what occurred on that occasion.

3. Ms Hoyne said that she indicated to the Applicant that the
problem could be overcome by her locking up and giving
the key to a courier or taxi the next day, to be returned to
the Respondent at the Respondent’s expense, but, as events
have turned out, nothing really turns on that.

4. It is common ground also that a day or two later, it not
being altogether clear when, Ms Hoyne received a
telephone call from the Applicant asking whether she had
been rostered to work the following weekend. Ms Hoyne
told her that she was not rostered. Again, there is some
conflict between the testimony of the respective witnesses
as to precisely what was said, but the import of it seems
to be that Ms Hoyne told the Applicant that she was not
rostered because it was a slack time for the Respondent,
that there was apparently only one wedding, and that there
was enough work for the permanent staff to do. Moreover,
she told the Applicant that the permanent staff needed to
do the work to keep up their hours and, accordingly, the
Applicant would not be required to attend. Ms Hoyne
said that on that occasion the Applicant appeared to be
somewhat taken aback by that response. The reason for
that appears to be, and it seems to be common ground,
that, except for a few weekends, the Applicant was almost
always rostered to work on weekends, especially
whenever a wedding was booked.
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5. It seems common ground that the Applicant was a good
worker and that whenever there was a wedding she was
called in to supervise it, particularly when it was on a
weekend. Hence, she was somewhat taken aback. She
asked whether she had been dismissed. The evidence of
the Applicant and of its former manager and others is
that the Respondent did not, as I understand it, expressly
dismiss casual staff but simply achieved that objective
by not rostering them. Ms Hoyne’s evidence is that she
did not know of that policy. Furthermore, her evidence is
that she told the Applicant that she was not being
dismissed and that she was to ring back the next weekend
to see if there was any work. Again there is some dispute
between the Applicant and Ms Hoyne about precisely
what was said on that occasion.

6. At all events, the Applicant claims that by failing to roster
her on that weekend or indeed subsequently, in effect she
was dismissed from her employment by the Respondent.
As a consequence she seeks relief by way of
compensation. She seeks six months compensation,
which, as is common ground, equates to a sum in the
order of $7,852.00. In addition, she seeks two weeks pay
in lieu of notice. She says that when she was employed
she was told by the then manager, Mr Smith, that she
was to give two weeks notice. The evidence of Mr Smith
is that he would expect the Applicant to have given two
weeks notice were she to leave. Also, in its amended claim
the Applicant sought to recover payment for accrued
annual leave. Quite properly on the basis of the evidence
advanced in these proceedings, counsel for the Applicant
concedes that that claim was not within the jurisdiction
of the Commission.

7. The Respondent for its part denies that the Applicant was
dismissed at all. The Respondent mounts its challenge
on two grounds: First, it asserts that the Applicant was
employed as a casual employee, not as a permanent part-
time employee, as she contends. It contends that she was
employed on an as-needs basis. The practice was, it says,
that the staff were required to ring in early in the week
preceding the relevant or the following weekend to see if
they had been rostered for work If they had been rostered,
they were to attend to work; if not, they would simply
would not work.

8. Secondly, the Respondent says that even if the Applicant
was not a casual, in effect she resigned from her
employment by not ringing back after her last
conversation with Ms Hoyne to see whether there was
any further work. The Respondent also argues that if the
Applicant was unfairly dismissed, which of course is
denied, the measure of compensation should be nothing
like the equivalent of six months wages but a heavily
discounted sum. This is because at the time of her
dismissal the Applicant was looking for alternative
employment and was clearly upset at the dismissal in
mid-December or thereabouts of Mr and Mrs Smith, the
previous managers of the Respondent’s premises.

9. As so often happens in matters of this nature, regrettably,
there is a marked conflict in the evidence adduced by and
on behalf of the Applicant and that adduced by and on
behalf of the Respondent. As to that I unreservedly accept
the evidence of Ms Collier, who, it should be noted, is no
longer an employee of the Respondent, she having, as I
understand it, gone to another workplace. Furthermore, I
accept unreservedly the evidence of Ms Hoyne. She was
subjected to a lengthy and vigorous cross-examination.
The more I heard from her the more convinced I was that
she was a reliable witness. She was confident in what she
had to say and, as counsel for the Respondent has said,
unlike the Applicant she did not prevaricate. As to the
testimony of the Applicant, I feel bound to say that at
times she sounded confusing. Indeed, she appeared to be
confused particularly in respect of what was said in the
course of the discussions between her and Ms Hoyne and
as to when those discussions occurred. As the events have
happened they are, of course, quite material discussions.
Likewise, I accept the evidence of Ms Harrison. She
impressed me with her demeanour and with the
spontaneity with which she gave her evidence. As to the
evidence of Mr Smith, it is clear, even on his own

admission, that he has a grievance with the principal owner
or shareholder of the Respondent. Where his evidence
conflicts with the testimony of Ms Harrison, Ms Hoyne
and Ms Collier, I prefer the latter. Insofar as the evidence
of Mr Gilham is concerned, as counsel for the Respondent
said, he really did not have much direct knowledge of the
events in question, and, in the circumstances, I am not
minded to attach much weight to his evidence. In the
case of Ms Buggy, she was not as impressive as the latter
witnesses, in particular Ms Collier and Ms Hoyne.

10. The view I take of the matter is that it is not necessary to
find whether the Applicant was employed as a “casual”
or on a permanent part-time basis. The view I take, and I
find, is that it was a term of the Applicant’s contract that
she was employed on an as-needs basis. Indeed, that does
not appear to be greatly in dispute. It seems common
ground that if she was not rostered she was not required
to work. Moreover, it also appears to be common ground,
and certainly I find it to be a fact, that if the Applicant did
not want to work, she merely wrote in the excuse book
that she was not available for the weekend or whatever
and was not required to work.

11. In this case the onus is on the Applicant to show that she
was dismissed by the Respondent. I am not satisfied even
on the balance of probabilities that the Applicant’s
employment was terminated by the Respondent. Rather,
to a large extent she was the architect of her own downfall.

12. Essentially whether or not the employment was terminated
is a question of fact. As I find, she was simply told on the
occasion in question, for good reason, that she was not
required to work as her contract allowed. In particular, I
am satisfied that when the Applicant rang Ms Hoyne some
days prior to 16 January Ms Hoyne told the Applicant
that, because of a desire on the Respondent’s part to give
what little work there was to the permanent staff in order
that they could work their necessary hours, the Applicant
had not been rostered to work. I interpose to say that it
seems common ground, and in any event I accept it to be
a fact, that January is a quiet time for the Respondent. I
accept and find that on that occasion Ms Hoyne was asked
by the Applicant whether she was being dismissed. I
accept and find also that Ms Hoyne told her that she was
not being dismissed. Furthermore, I accept that Ms Hoyne
told her to ring back next week to see if there was any
further work. In the circumstances, whether or not there
was a policy that the Respondent did not dismiss people
expressly but simply rostered them off duty becomes
immaterial. If there was such a policy, on this occasion it
was expressly overridden by Ms Hoyne, who was then
acting manager of the Respondent, as the Applicant well
knew.

13. As I find, the Applicant was told by Ms Hoyne that she
was not in fact being dismissed by not being rostered for
work on the weekend in question. Furthermore, as I find,
she was told to ring back to see if there was any work for
her the next week. I accept the evidence of Ms Collier
that she did not regard the Applicant as being dismissed.
It was Ms Collier who prepared the rosters. She said that
she did not roster the Applicant on that weekend because
she was told not to do so by Ms Hoyne because of the
need to give the permanent staff the work and that there
was no other work for the Applicant to perform. To some
extent, that she was not dismissed is also borne out by
the evidence of Ms Harrison.

14. I accept and find it to be a fact that the Applicant did not
ring back as she was asked to do by Ms Hoyne. The
Applicant was somewhat vague about that, but in the final
analysis she said that the last discussion she had with the
Respondent was with Ms Hoyne. In any event, I accept
the evidence of Ms Hoyne that she was not contacted
further by the Applicant. Moreover, I accept Ms Collier’s
evidence that she likewise was not contacted further by
Applicant. I accept Ms Collier’s evidence that she did
not roster the Applicant for the following weekend
because she was under the impression that, at least for
January before the operations of the Respondent became
busier, as they did in February, that work would be done
by the permanent staff.
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15. Counsel for the Applicant has submitted that I should
infer from what has happened that the Applicant was not
put on the roster in order to effect a dismissal. Because
the Applicant was seen to be sympathetic with the former
managers, Mr and Mrs Smith, was said to have caused
trouble with respect to the lockup arrangements and was
known to have been applying for alternative employment
there was, he suggests, a motive to dismiss her. I feel
bound to say in response to that submission that, having
heard Ms Hoyne in particular, I am satisfied, indeed
beyond any doubt, that what she had to say in this respect
is true. That is, that she simply did not roster the Applicant
because there was only the one wedding and because there
was a need to give that work, as she saw it, to the
permanent staff who otherwise would not have had
enough work to perform their normal hours. Likewise, I
accept her evidence that the Respondent did not seek out
the Applicant after January for additional work, as might
have been expected given that the Applicant was such a
good employee, because by that time the Applicant had
instituted these proceedings. As Ms Hoyne said, having
received “court documents”, what else could the
Respondent be expected to do?

16. In summary, I am simply not satisfied that the Applicant
has established that she was dismissed by the Respondent.
Rather, I consider that the position is that she was the
architect of her own undoing and, as counsel for the
Respondent has said, might well be taken to have resigned
or, perhaps more aptly, just given up her employment. In
the circumstances it follows that the application would
have to be dismissed. The matter of denied contractual
benefits in the circumstances does not call for attention.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES VERONICA LEE JACKSON v.
KITCHER PROPERTY
INVESTMENTS PTY LTD

CORAM SENIOR COMMISSIONER G L
FIELDING

DELIVERED Tuesday, 22 AUGUST 2000
FILE NO/S APPL 116/2000
_________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr B F Stokes as Agent
Respondent Mr A J Randles as Agent
_________________________________________________________________________

Order.
HAVING heard Mr B F Stokes as Agent on behalf of the Ap-
plicant and Mr A J Randles on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) G. L. FIELDING,

[L.S.] Senior Commissioner.

2000 WAIRC 00398
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES CHELIE JONES V SCHOOL FUN RUN

PTY LTD T/AS EVENTS
MANAGEMENT

CORAM COMMISSIONER P E SCOTT
DELIVERED THURSDAY, 24 AUGUST 2000
FILE NO/S APPLICATION 345 OF 2000
______________________________________________________________________________

Result Application alleging unfair dismissal
and outstanding contractual benefits
dismissed

Representation
Applicant Mr T C Crossley appeared on behalf of

the applicant
Respondent Mr T Brickhill (of Counsel) appeared on

behalf of the respondent
____________________________________________________________________________

Reasons for Decision.
1 The applicant claims that she has been unfairly dismissed

from her employment with the respondent and that she is
entitled to certain contractual benefits arising from her
contract of employment.

2 The respondent is a small business with a head office in
Queensland and either small offices or agents in other
states. The office in Western Australia had, until the
applicant’s employment, been operated by a State
Manager and an Administrative Officer. For some months
prior to the applicant’s appointment, the Administrative
Officer had been acting as State Manager. The applicant
was appointed to the position of State Manager
commencing on 28 February 2000, subject to a three
month trial period. She was to report to Mr Jeffrey Hopp,
the respondent’s Managing Director.

3 The respondent has a number of contracts to organise
events. The most significant of these is a contract with
the National Australia Day Council to arrange and conduct
the Young Achiever of the Year Award. The respondent is
responsible for promoting the award, obtaining
sponsorship, arranging receipt of entries, arranging a
judging panel, and then a gala presentation function. This
process occurs in each state and territory, and culminates
in a national award judging and presentation.

4 The Commission has heard evidence from the applicant
and from Mr Jeffrey Hopp. I have considered all of that
evidence and found both the applicant and Mr Hopp to
be credible witnesses. Where the evidence does conflict,
I am satisfied that those conflicts simply arise from
different perceptions and the normal human infallibility
of the recollection as time passes. The applicant
acknowledged that her memory of some conversations
was poor.

5 There is no dispute that the applicant’s continued
employment with the respondent was subject to a
probationary period of three months. However, the
employment came to an end abruptly at the end of the
fourth day of employment during a telephone call from
Mr Hopp to the applicant.

6 As to the reasons for dismissal, it is clear that within the
first four days of her employment, the applicant made
decisions in a number of areas where her experience with
the business was inadequate for her to have made those
decisions objectively or based on proper and adequate
information. Furthermore, she made decisions which she
should not have made even if she had had a vast amount
of experience without Mr Hopp’s authority.

7 The most serious of the decisions was the cancellation or
change of date to the gala presentation function for the
Young Australian of the Year Award for Western Australia.
The applicant appears to have changed that date without
knowledge of or regard to all of the planning, preparation,
and the consultation which needed to take place with
sponsors and dignitaries for a suitable date. The date had
already been set by Mr Hopp. Although the applicant
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spoke to someone at head office in Queensland about Mr
Hopp’s availability for the alternative date proposed by
her, the person she should have spoken to before any
decision was taken was Mr Hopp. The decision was not
hers to take and she took it without full information and
without authority. This caused significant ramifications
for the rescheduling of the event and according to Mr
Hopp’s evidence could have ramifications for sponsorship
in the future.

8 As to the destruction or disposal of documents, the
applicant relied upon the administrative assistant in the
office, Tina, to decide which documents could and could
not be disposed of. She had no authority or instruction
from Mr Hopp to dispose of records and yet, according
to her own evidence, asked Tina to sort out a large amount
of documentation which “was clogging up the files” she
needed to deal with. She relied solely upon Tina’s
discretion to determine what was relevant to be retained
and what should be disposed of. I am satisfied that Mr
Hopp gave her no direction to cull the records. He asked
her to clean up the office. What she did went far beyond
that and continues to have ramifications for the respondent
and to create uncertainty as to what documents are
available and what are not. A number of documents have
had to be reconstructed.

9 Further, the applicant entered into a telephone contract
in upgrading her telephone without conferring with the
respondent as to its telephone account arrangements.
Although Mr Hopp gave evidence that he would not have
had any difficulty in providing the applicant with an
upgraded telephone, there was already a mobile phone
available in the office. The applicant chose to leave this
with Tina and to upgrade her own. In upgrading her own
telephone, she entered into a contract with a service
provider without ascertaining what the respondent’s
telephone service and account arrangements were. This
arrangement added unnecessary complexity to the
respondent’s accounting system. Of itself, this incident
could not be viewed as a serious or significant issue, but
taken with those other matters, it is indicative of the
applicant’s lack of judgement in entering into
arrangements and making decisions without considering
all of the issues.

10 Accordingly, the respondent had good cause to be
concerned that after four days of employment the
applicant was exceeding her authority and acting without
full information or consideration of the respondent’s
systems and its obligations. The position which the
applicant held was one which required that Mr Hopp have
utmost trust in her and the judgement she would exercise
because she was located at such a distance from the head
office. Clearly this process had seriously eroded the trust
he held in her judgement. Accordingly, I am satisfied that
the respondent had good reason to terminate the
applicant’s employment particularly as that employment
was of a probationary nature. I am also able to conclude
that, from the evidence the applicant has given to the
Commission, that the explanation she has provided to
the Commission if provided to Mr Hopp would not have
erased or removed those concerns.

11 On this basis, I find that the decision to dismiss was not
harsh, oppressive or unfair. However, the question is
whether the process was harsh, oppressive or unfair. I
think it is fair to say, and Mr Crossley has said, that Mr
Hopp’s decision was made in good faith. However, the
way he went about it lacked procedural fairness. In his
discussion with the applicant, Mr Hopp undertook the
dismissal without providing the applicant with procedural
fairness in that he made the decision to terminate before
giving the applicant an opportunity to be aware of the
issues, to be heard and to address whether or not there
was a problem which required termination. I accept that
his decision to not discuss the matter with the applicant
was made so that there would be no unpleasantness both
for his own sake and for the applicant’s sake. However,
this did not assist the applicant. On the contrary, the failure
to give her reasons for his concerns and provide her with
an opportunity to defend herself was an unfairness.

12 I am satisfied that even if the applicant had been given an
opportunity to provide an explanation, as she had done
in her evidence, that it would not have made any difference
in the long run. Her explanations were inadequate, and
she does not appear to accept that she was in error, or in
the case of the Young Achiever of the Year Award, the
impact of her actions.

13 The applicant was paid one week’s pay being the four
days which she worked and an extra day. The question
arises as to the remedy to be applied to the unfairness
arising from the failure to provide procedural fairness. I
note the decision in Shire of Esperance—v- Mouritz 71
WAIG 891 and that the procedure to be applied is but
one of the considerations to be had.

14 The question arises as to the remedy to be applied. Having
observed the applicant during the course of the hearing, I
am satisfied that the relationship between her and the
respondent could not be re-established, and by her conduct
the applicant originally caused the break-down in the trust
between the parties. In any event, the applicant has mitigated
her loss and has found alternative employment. Accordingly,
I am satisfied that reinstatement is impracticable.

15 The question then arises as to what compensation the
applicant ought be paid. Consideration needs to be given
to the applicant’s loss. Her financial loss was a period of
some eight weeks of unemployment, and she has obtained
a position at what she described as $10,000 per annum
less than the position that she held with the respondent,
although I note how she calculates that, and would reject
that calculation as it included a motor vehicle component
with which I shall deal later. The applicant was not lured
from other employment. She had already closed her own
business when she sought this job. She was employed
for a very short time and proved to be unsuitable. In all
of the circumstances, it appears that the loss that the
applicant has suffered is the loss of an opportunity to
respond to any allegations. As I have noted the response
which she has given during the course of the hearing is
highly unlikely to have resolved the matter in her favour.
However, that opportunity ought to have been provided.

16 In considering the compensation which ought to apply, I
have also taken account of the length of employment,
and that the nature of the relationship was subject to a
probationary period. I have also noted that the applicant
has attempted to mitigate her loss. I have also considered
the other impacts upon the applicant. In all it seems that
a week’s pay is appropriate compensation to the applicant.
This would be the period which would have enabled the
applicant to have been made aware of the respondent’s
concerns and addressed them. From my observation of
the applicant, I conclude it is unlikely that she would
have continued in employment beyond that point.

17 As to the claim for contractual benefits, the applicant’s
claim is for payment of the telephone contract. There is
no evidence that this constituted a contractual entitlement.
She entered into a telephone contract for the amount of
$660.00 of her own volition and without authority. She
has sought an extra amount of $98.00 for the equipment
upgrade. Bearing in mind that Mr Hopp subsequently
authorised payment of her own personal telephone
account, I am not satisfied that the applicant is owed
anything on account of her telephone expenses.

18 As to the pro-rata car allowance, the respondent says that
the applicant was to be provided with a fully maintained
motor vehicle. The respondent says that the provision
within the contract of employment is actually a
representation of the provision of a motor vehicle not a
component of a salary nor is it an allowance. It seems
strange that someone would receive a car package of
$10,000 per annum as well as being supplied with a motor
vehicle. Accordingly, I conclude that the applicant’s base
salary was $37,200 per annum. Therefore, there is no
entitlement to any pro-rata payment for the motor vehicle.

19 The final contractual entitlement claimed is payment for
the balance of the 3 month probationary period. Mr
Crossley has identified that this was in fact a claim for
compensation for unfair dismissal rather than a claim that
there was a fixed term contract which required payment.
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20 Accordingly, an order shall be made for payment of one
week’s pay at the base salary rate of $37,200 on account
of the unfair aspect of the dismissal.

2000 WAIRC 00399
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES CHELIE JONES V SCHOOL FUN RUN

PTY LTD T/AS EVENTS
MANAGEMENT

CORAM COMMISSIONER P E SCOTT
DELIVERED THURSDAY, 24 AUGUST 2000
FILE NO/S APPLICATION 345 OF 2000
______________________________________________________________________________

Result Application alleging unfair dismissal and
outstanding contractual benefits
dismissed

Representation
Applicant Mr T C Crossley appeared on behalf of

the applicant
Respondent Mr T Brickhill (of Counsel) appeared on

behalf of the respondent
_____________________________________________________________________________

Order.
HAVING heard Mr T C Crossley on behalf of the Applicant
and Mr T Brickhill (of Counsel) on behalf of the Respondent,
the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979, hereby—

1. DECLARES that the applicant was unfairly dis-
missed on account of being denied procedural
fairness;

2. DECLARES that reinstatement is not practicable;
3. ORDERS that the respondent shall pay to the appli-

cant one week’s pay at the rate of $37,200 per annum;
4. ORDERS that the payment referred to in Order No.

3 shall be made within 7 days of the date of this
Order; and

5. ORDERS that this application otherwise be, and is
hereby dismissed.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

2000 WAIRC 00397
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES ANTHONY (TONY) MACLEOD V

FALCON ESTATE AGENCY
CORAM COMMISSIONER P E SCOTT
DELIVERED THURSDAY, 24 AUGUST 2000
FILE NO/S APPLICATION 472 OF 2000
_____________________________________________________________________________

Result Application alleging unfair dismissal
dismissed

Representation
Applicant Appeared on his own behalf
Respondent Mr P Arns (of Counsel) appeared on

behalf of the respondent
___________________________________________________________________________

Reasons for Decision.
1 The applicant alleges that his employment was unfairly

terminated by the respondent. The respondent says that
the application is out of time on the basis that the
application was filed on 31 March 2000, yet termination
of employment took effect on 25 February 2000, which
is more than 28 days allowed by s.29(2) of the Industrial
Relations Act 1979. Section 29(2) provides that a claim
of harsh, oppressive or unfair dismissal cannot be made
more than 28 days after the day of dismissal.

2 The respondent operates a real estate sales business. The
applicant was engaged by the respondent in November
1998, as a commission sales representative. The evidence
before the Commission is that on Friday, 11 February 2000
the applicant met with the licensee of the respondent’s
business, Tracey Goodwin and the respondent’s principal,
Jerry Antoine Hetharia. At this meeting the respondent
advised the applicant that his employment was to
terminate. The respondent would have preferred the
termination to have been effective immediately however,
believed that there was a requirement for him to be given
two weeks’ notice. On this basis, he was given two weeks’
notice notwithstanding his protest that it would take longer
than that for him to finalise matters he had in train. Soon
after, on that day, the respondent put in writing its decision
to terminate the applicant’s employment. This letter is
dated 11 February 2000, and the relevant parts read “we
herewith confirm our meeting this morning terminating
your employment with us. The reason is the number of
clients who have expressed their concern of the way in
which you dealt with them.”

3 The applicant says that because the letter of termination
did not specify the period of notice and because he
believed that it was necessary for him to continue to
perform work associated with sales in which he was
involved to bring them to settlement that the relationship
between the parties continued.

4 On 11 February 2000, the applicant handed in his keys
and the security system was altered to deny him access
outside of normal working hours. The applicant’s name
was removed from the ordinary roster of duties, and it
appears that he did not attend the office for the two weeks
of his notice period. Ms Goodwin gave evidence that by
letter dated 28 February 2000, she advised the Real Estate
Supervisory Board of the Ministry of Fair Trading that
the applicant was no longer employed by the respondent.
She also says that on Tuesday, 29 February 2000 the
applicant’s listings were reallocated within the office.

5 Part of the applicant’s argument is that in the third week
of the alleged notice period, he had a discussion with a
couple of the members of staff regarding his attendance
at a pre-settlement inspection in Melros. The applicant
was attempting to arrange for Michael Goodwin, a sales
representative employed by the respondent, to attend to
that inspection and when he was unable to do so, it was
arranged for Barbara Miller to attend the inspection. The
applicant has given evidence about the discussion he had
in that regard. Although he denies that he made any
reference to insurances or to workers compensation being
of concern to him during his discussions with Barbara
Miller or Michael Goodwin, he says that he made
reference to professional indemnity insurance.

6 In his notice of application, the applicant stated that “I
had two weeks to finish up with the firm which was later
extended to three weeks, Fri 3rd March”.

7 The applicant says that after 25 February 2000, he
continued to follow up on sales pending their settlement.
The applicant says that the facsimile transmission (Exhibit
5) demonstrates that he was still doing work for the
respondent on 13 April 2000 when one of those
transmissions was received.

8 On two occasions during the hearing, the applicant was
asked what was the nature of his relationship with the
respondent between 3 and 28 March, when he says that
he was undertaking particular work on behalf of the
respondent. On the second occasion upon which he was
asked the applicant answered that he was “half a rep”.
He had obligations to follow up dealings, but he was not
allowed to earn any money. The applicant also said that
he thought that at the time of hearing his relationship
with the respondent was still ongoing because, up until
only a couple of weeks prior to the hearing, he was still
receiving commissions from the respondent for sales
which had recently settled. He said in respect of the
alleged extension to the notice period to Friday 3 March,
“the extension continues now”.

9 There is no evidence before the Commission of any
agreement to an extension of the notice period. There is
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evidence of a discussion between Ms Goodwin and the
applicant on Thursday, 2 March 2000. I am satisfied that
the discussion was for the purpose of Ms Goodwin
enquiring of him why the applicant had not told Barbara
Miller that the inspection she undertook, referred to
earlier, was to have taken the length of time which it did.
She says that the applicant attempted to discuss an
extension to the notice period with her because of work
that he said that he was doing on a Preston Beach property
which he wanted to conclude. I accept that Ms Goodwin
refused his request for an extension of the notice period,
indicating that she had already advised the Real Estate
Supervisory Board of the Ministry of Fair Trading that
he was no longer employed by the Respondent.

10 The applicant was to come into the office the next day, 3
March 2000, to pick up a cheque. I accept Ms Goodwin’s
evidence that the applicant had cleaned out his desk some
time prior to this.

11 The applicant gave evidence that after 25 February he
had sought to bring in a new offer on a property and was
rejected by the respondent.

12 In all of the circumstances, I conclude that the applicant’s
employment terminated on 25 February 2000, being two
weeks’ after he was advised that his employment was to
terminate with two weeks notice. Any work performed
by the applicant subsequent to this was not part of a
contract of employment. If there was work performed
then it was merely part of the normal co-operation which
would occur between former employee and former
employer after the termination of employment where the
employee might co-operate to ensure settlement proceeds.
The applicant says that this was to his benefit, and he
continued to receive commissions as property sales
settled, in accordance with the terms of his contract.

13 Exhibit 5 appears to relate to court action being taken
relating to a property. It is not unusual for a former
employee to be asked to co-operate with a former
employer over litigation involving work which the former
employee had performed. That co-operation does not
mean that the employment relationship continued.

14 The fact that the respondent refused to accept a new offer
the applicant sought to bring in after 25 February 2000
confirms that the respondent no longer accepted that the
applicant was employed by it and entitled to continue to
sell property on its behalf.

15 Further, the applicant’s acknowledgement that he referred
to a lack of professional indemnity insurance as being of
concern in discussions with Barbara Miller or Michael
Goodwin about his attending the pre-settlement inspection
confirms that at that time, in the week after 25 February
2000, he viewed his relationship with his employer as
terminated.

16 In all of these circumstances, I conclude that the
applicant’s employment with the respondent ended on
25 February 2000 and not later. Accordingly, the
application is out of time. The application is to be
dismissed.

2000 WAIRC 00396
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES ANTHONY (TONY) MACLEOD V

FALCON ESTATE AGENCY
CORAM COMMISSIONER P E SCOTT
DELIVERED THURSDAY, 24 AUGUST 2000
FILE NO/S APPLICATION 472 OF 2000
_____________________________________________________________________________

Result Application alleging unfair dismissal
dismissed

____________________________________________________________________________

Order.
HAVING heard the applicant on his own behalf and Mr P
Arns (of Counsel) on behalf of the respondent, the

Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,    

[L.S.] Commissioner.

2000 WAIRC 00565
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
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CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 7 september 2000
FILE NO APPL 1863/1999
________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr D L Davidson, of Counsel
Respondent Mr J Beedham as agent
________________________________________________________________________________

Reasons for Decision.
1 THE COMMISSIONER: This is an application made

pursuant to section 29(1)(b)(i) and (ii) of the Industrial
Relations Act, 1979 (the Act) by the applicant, Ms Allison
MacPhail. The applicant contends that she was
constructively dismissed from her duties as Area Manager
for the respondent which trades as BC The Body Club.
Her duties included managing the clubs within her area,
ensuring club managers, sales representatives and all other
employees were doing their jobs appropriately, liaising
between general staff and the Managing Director, Mr
Cowling and all other general management duties.

2 The applicant’s contract of employment included a salary
of $35,000 gross per year, use of a company motor
vehicle, use of a mobile phone, club membership, bonuses
on commission sales and superannuation.

3 The applicant says she was unfairly terminated from her
employment on 22 November 1999 in that she was never
given any warning or notice regarding her performance
nor was she afforded procedural fairness leading up to
her termination. She seeks reinstatement.

4 At a meeting on 4 November 1999 attended by Jim
Cowling, Managing Director, Shaun McCabe and the
applicant, the applicant was advised that she would
transfer from her position as Area Manager to a manager’s
position of one of the health clubs. She was offered
maintenance of her existing remuneration package, albeit
there was some dispute and confusion as to whether this
included a mobile phone and what the commission rates
would be. This commenced a process of discussion and
investigation between the parties as to alternate positions.
This investigation centred on whether the applicant would
move to Bunbury and manage the health club there. These
discussions and investigations concluded on 22 November
1999 when the applicant stated that she would not accept
the position of manager of the Bunbury club. At that stage
Mr Cowling indicated that he would have to accept her
decision as a resignation and the applicant’s employment
was terminated. The applicant returned the respondent’s
possessions and was provided with money for a taxi fare
to get home. In essence the respondent says the applicant
resigned. The applicant says the respondent pushed her.

5 The applicant commenced employment with BC The
Body Club as an Area Manager managing the South of
the river gymnasiums and clubs on 12 April 1999. She
had previously worked as a sales consultant. She says
she was advised at the time of commencing employment
that there were problems in the clubs, that the previous
manager had been too friendly with the staff and that she
would need to do some weeding out of staff. She said
that Mr Cowling indicated to her that she would not be
making friends in the job and that was not what they
wanted from her.
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6 She was initially employed to look after four clubs, they
being Rockingham, Mirrabooka, Melville Plaza and
Cannington. She says she stated clearly at the time she
wanted to be an Area Manager working within the Perth
metropolitan area. She said it was stressed that she had to
be very systems oriented, to ensure that calls to the club
were recorded and followed up, and to seek appointments
to be converted into sales. She reported to Jim Cowling
and Shaun McCabe, pretty much on a daily basis. She
says the requirement was that every sales person had to
make five appointments by the finish of each day and
that the conversion rate from initial inquiries to
appointments was constantly checked.

7 She says the pressure for sales increased once the price
was put up in October 1999 and at that stage she would
get regular calls from Jim Cowling at night time, that is
between 6 and 7pm, checking the conversion from inquiry
rates to appointment rates and whether the required
number of appointments had been made. She says that at
times Mr Cowling was quite vocal and insistent during
these conversations.

8 She says in August 1999 she was running all 10 clubs as
another staff member had left. She says she had a really
good month, achieving over target and she thought that
the management was really happy with her. She says about
that time she queried her salary which she thought was to
be increased after probation of 3 months. She said that
she was told by Shaun that Jim Cowling had okayed a
10% rise for her. She queried whether that brought her to
the level of other area managers and following this wrote
to Jim Cowling. Shortly thereafter, in early September,
following an area managers meeting she raised the salary
issue with Jim Cowling and she says that at that stage he
confirmed that they would increase her package to
$50,000. There was no date given as to when this would
commence. She says it was never raised with her that
they considered her management style too aggressive or
that she was stressed or performing poorly in any way.

9 She does say there was an incident which occurred at the
Mirrabooka club where the club was left in an unclean
and untidy state. She says she spoke to the manager of
the club, Colleen to ensure that cleaning was organised.
She was later spoken to by Chris Ruck, a new area
manager for the respondent who complained about her
management style as being too aggressive. Following this
was a meeting with Shaun McCabe and Jim Cowling at
their instigation. She says that they indicated that Chris
Ruck had no right to speak to her in that manner however
they queried her upfront, direct management style and
suggested that she let the managers sort out their problems
as opposed to attempting to fix them herself. She says
they reaffirmed that she was doing a great job. This all
happened about the end of September 1999.

10 She says at an area managers meeting on 4 November
1999 attended by Chris Ruck, Shaun McCabe, Jim
Cowling and herself at the Claremont head office, the
issue of the price rise and whether it was affecting sales
was discussed. She says this issue had been affecting staff
morale. Leading up to the meeting of 4 November, since
about September, the applicant says she thought that she
was not being informed of events including, for example,
Kim Appleby taking over as Area Manager for the
Southern part which was Rockingham and the new
Bunbury store. She says also she had various angry
exchanges with Jim Cowling about how things were
progressing. She says at the 4 November meeting she
was informed by Jim Cowling that they would have to
back off on the pressure on staff due to the price hike.
She says he indicated that he had received approaches
from three managers complaining about the pressure and
the need to back off.

11 She says after the meeting she was asked to remain to
talk to Jim Cowling and Shaun McCabe and Jim Cowling
told her that “all in all you have done a great job but we
are going to pull you out of area management”. She says
he advised her the reason for this was because four
managers had complained about her management style.
She says he did not provide names of those who made
the complaints. She says that she tried to resolve the issues.

She says, “I begged. I absolutely begged. I mean, how
humiliating is it for you to go from an area management
position to a management position, you know, I asked
……… every avenue that I could think of that I could
keep my job, I tried”.

12 During the discussions of 4 November 1999 she said,
“Oh well, if I am going to have to take a management
position, I would look at Bunbury.” She says Jim reacted
favourably to that. She says she was also offered a position
at Cannington by Jim Cowling. She was told to take the
rest of the week off. She says that Jim indicated to her
that she should think about it over the weekend and they
would not do anything until he heard from her on the
Monday.

13 She says she rang Jim Cowling the next day, that is Friday
5 November 1999 and told him that she was going down
to Bunbury to have a look. She says she rang Shaun
McCabe later that Friday and told him on the way back
from Bunbury that she still wanted to go to Cannington.
She says she also left a message for Jim Cowling. She
says she tried to get hold of Shaun McCabe and Jim
Cowling on the weekend but could not. She spoke to Jim
Cowling on Monday, 8 November 1999 and advised him
she wanted to go to Cannington. He indicated that they
had put a few things in place and asked her to come in for
a meeting. At that meeting with Jim Cowling and Shaun
McCabe she says that Jim Cowling indicated that he
thought she had taken the Bunbury job on Friday and
hence had set someone else up for the Cannington job.
She says she was then offered the Rockingham or
Bunbury positions. She says that Jim Cowling pressed
her to reconsider Bunbury and offered her further days
off to go back down there and have another look around.
She says she could not go to Rockingham as she would
not have been able to manage her child care arrangements.

14 Following this Jim Cowling wrote to Allison MacPhail
on 8 November 1999 [exhibit A8] outlining that she had
the option of managing either Bunbury or Rockingham
club. In response to this she says that she indicated to
Jim Cowling that she would consider going to Bunbury
for six months conditional upon them paying her
accommodation in Bunbury and shifting her furniture.
She says the pressure increased on her to take the Bunbury
position. She says that on 15 November 1999 she
contacted Jim Cowling and said to him that she would
take the Bunbury position on a permanent basis. This
was provided they subsidised her rent, that she had a car,
and her former remuneration. She met Jim Cowling at
the Bunbury club on 17 November 1999, with them was
Kim Appleby.

15 In the discussion at Bunbury on 17 November 1999, the
respondent requested the applicant start in Bunbury on
Monday, 22 November 1999. She says they agreed to
pay for child care assistance for two weeks. She says that
she wanted the arrangements in writing and met with Jim
Cowling on 18 November 1999 at which stage he said
that they would subsidise her rent for only six months
and there would be no mobile phone.

16 She says she spoke to her sister on 19 November, her
sister having just returned from overseas and her sister
told her of a conversation with a friend of hers, Donna,
who had spoken with a friend of hers, Jenny who worked
out at another club with a girl called Meredith, who used
to work for BC The Body Club. She said that Meredith
had said that she had been contacted by BC The Body
Club, by one of the managers there, which the applicant
believed to be Chris Ruck, and she believed Chris Ruck
had said that BC The Body Club were trying to sack
Allison, ie the applicant. She also said that this manager
had stated that the company had no grounds for dismissal
and so they were trying to shift her off to Bunbury. After
that discussion with her sister the applicant rang Jim
Cowling and said she did not want to take the Bunbury
job. She said he told her not to listen to gossip and that
she was being silly.

17 She then wrote to Jim Cowling on 19 November 1999
[exhibit A10] indicating that “I write to inform you that I
do not accept the demoted position of Club Manager at
Rockingham or Bunbury. I further confirm that I insist
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that I want to remain in my position as area manager due
to my hard work and commitment to BC the Body Club
and my excellent sale records. I therefore, will be
attending BC the Body Club on Monday 22 November
1999 in my role as area manager. Furthermore, I seek
confirmation that all of my terms and conditions of
employment remain the same, including the use of a
mobile and motor vehicle.”

18 Jim Cowling wrote in reply to her on 19 November 1999
[exhibit A11] indicating that at that time the manager of
the Bunbury club was the only role available to her within
BC The Body Club and advising her to attend the meeting
at 1pm on Monday, 22 November 1999.

19 At the end of that meeting of 22 November 1999 the
applicant was handed a letter [exhibit A12]. The letter
stated “As you know, you had accepted the position of
club manager at Bunbury and you confirmed that today.
Now that this position is the only one available for you at
BC you have advised us that you will neither accept that
role nor any other position at BC save for a Regional
Manager position which is not available. Unfortunately
you left us with no option but to accept your resignation
effective immediately.”

20 Ms Michelle Purton, the applicant’s sister gave evidence
saying that Ms MacPhail did not show signs of stress in her
job, she was upset at not receiving her bonus and that she
liked her work with BC The Body Club. She says she was
advised by the applicant when she returned from overseas
that the applicant was going to Bunbury. This was on 17
November 1999. She then advised the applicant on 19
November 1999 that a friend of hers, Donna, had been told
by a friend of hers, Jenny, that Meredith, a previous trainer
at BC the Body Club had said that the respondent was trying
to get rid of the applicant but that they never had grounds to
do it and they were putting her down at Bunbury. She says
that the applicant went straight to the phone after being told
that, to ring Jim Cowling and told him she was not taking
the Bunbury job. She says on occasions she heard Jim
Cowling on the other end of the phone pressuring the
applicant about sales in a loud voice.

21 Ms Lorraine Aldridge, a manager of the Bullcreek Club,
for BC The Body Club gave evidence that she had a
difficult, strained relationship with the applicant. This she
says was because of the applicant’s manner which caused
her stress to the point where she decided to resign her
job. She says she saw Bill Tijou in early November,
perhaps the first Tuesday of November, to tell him that
she had decided to leave the club. She says she was very
upset and indicated that she was scared of the applicant.
She says that she did not speak to the applicant about her
concerns because she was afraid of her. She says that at
one stage Jim Cowling suggested they have a round table
with Jim Cowling, Bill Tijou, herself and the applicant
but that she decided not to do this.

22 Ms Kim Berger, manager for Melville Plaza and Victoria
Park clubs gave evidence that the applicant was her area
manager for the first two or three months of her
employment with the respondent. She says she really
hated the applicant and that she did not like the way she
felt under her management and did not like the effect she
had on her staff. She says that she felt that nothing was
ever good enough for the applicant. She says that she
reached a point where she did not want to work for the
Body Club and she spoke to Bill Tijou about this. She
says that the applicant always criticized things as not being
good enough. She says she did not raise her concerns
about the applicant with the applicant due to fear and
intimidation. She says she raised her problems with the
applicant with Bill Tijou in early September.

23 Evidence was also given by Maria Jennifer Hynes-Dear,
manager of BC The Body Club, Tuart Hill. She says she
found it very difficult to work with the applicant at times.
She says she was looking for another position as she was
getting burnt out by the load on her. She says she
approached Bill Tijou in October last year to advise him
of this. She says she advised him that she could not work
with the applicant. She says her concerns about the lack
of assistance were raised with the applicant to the point

where she indicated she would leave if she did not get a
break. She said she did not raise any concerns about the
applicant’s management approach with her directly. She
says she found the applicant fairly aggressive particularly
about the conversion of 5 appointments every day. She
says she was made to feel incompetent. This was done
by the style of the applicant’s communication to her. She
says she finally told Bill Tijou after the managers meeting
in October 1999 that she could not work with Allison
and she could not deal with her aggression.

24 Kim Appleby, a regional manager for the respondent
covering the Bunbury and Rockingham clubs, was
previously a manager under the applicant. She says that
as time went on she found the applicant dominating and
aggressive.  She says that the applicant telephoned her in
early November 1999 to discuss taking over the Bunbury
club which was under Ms Appleby’s control. They met
in Bunbury shortly thereafter and inspected the club and
met with staff. Ms Appleby says that later that day on the
way back to Perth they spoke by telephone and the
applicant advised her that she was going to take the
Bunbury position. She says that she later met with Jim
Cowling and the applicant in Bunbury to organise her
commencement date and other logistical support. She says
that the applicant at that time was due to start work at
Bunbury on the Monday after they met.

25 Under cross-examination she says that she didn’t know
what the applicant was to be paid and what her terms and
conditions were. She says that she was booked into
accommodation at Bunbury and had checked out day care
centres.

26 The common theme of the evidence of the managers of
the club and Ms Appleby is that they were upset by the
way they were spoken to by the applicant, particularly
about the sales activities. They all found her hard to work
with, albeit they understood she was doing her job, they
did not appreciate how she went about doing it or how
she made them feel. Under cross-examination the
common theme of their evidence was that they did not,
with the exception of Ms Appleby, raise their concerns
about the applicant with her directly. The impression
gained is that they were not confident of achieving a
satisfactory result if they did and might suffer further
verbal abuse.

27 Mr Jim Cowling the Managing Director of Tonesports
gave evidence that Bill Tijou came to see him in late
October and advised him that they had mini-revolt from
staff on their hands. He says that Chris Ruck had earlier
made mention of this. He says that he thought she was
stressed in the job and had decided to shift her from the
area manager’s job. He says this was discussed at the
meeting on 4 November and that he offered her the
manager’s job at Cannington, which he says she didn’t
want because it would be humiliating. He says she raised
the prospect of the Bunbury job and he agreed. He says
that it was agreed that her remuneration would remain
the same.

28 He says that the applicant agreed to take the Bunbury job
on 5 November, then changed her mind then agreed to
take the job again on 8 November. He says that she asked
if it could be on a temporary or trial basis and for
assistance with her rent. He says that this was agreed and
it would be a position for at least 6 months. He says that
they met in Bunbury with Kim Appleby on 17 November
and arrangements were confirmed.

29 Jim Cowling says that he next heard from the applicant
by telephone on 19 November when she said she couldn’t
take the Bunbury job as she had heard indirectly that Chris
Ruck had said that the respondent was trying to get rid of
her. He says that she was distressed and indicated that
she was humiliated.

30 He says that they had already appointed another area
manager as the applicant had accepted the Bunbury job
and as there was nowhere else to go he left it to Bill Tijou
to organize a meeting for 22 November. He says that at
that meeting he offered her the Bunbury job again and
this was refused. He says there was no discussion
concerning remuneration.
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31 Under cross-examination Jim Cowling said that there were
no formal performance reviews done. He concurred that
the applicant was not forewarned or advised of the
meeting of 4 November and what was to be discussed.
They had made a decision to shift her and the meeting
was to convey that decision and then to discuss prospects
from there. The complaints of the managers about the
applicant were relayed to him by Bill Tijou. He says the
complaints related to yelling and swearing and being
treated badly by the applicant. He says that the applicant
was showing signs of stress and it was an opportunity for
her to take a breather and be responsible for only one
club. He says that she didn’t ask who had complained
about her at that meeting. His impression was that she
knew it was her managers as she had asked him on
previous occasions if they were saying things about her.

32 Jim Cowling denied being aggressive to the applicant in
relation to daily telephone calls to chase up sales
performance.

33 Bill Tijou, the General Manager of BC The Body Club,
gave evidence about the complaints of the three managers
to him. He says that they complained that the applicant
was too abrupt and aggressive in her manner and did not
provide support. He says that after hearing this from the
three managers progressively he approached Jim Cowling
to advise him of the situation as the applicant reported to
Jim Cowling. He says that he took no other part in the
discussions with the applicant other than book
accommodation for her in Bunbury and attend the 22
November meeting. His evidence supports that of Mr
Cowling in that he says they did not discuss remuneration
at that meeting.

34 The evidence of the applicant is elaborate and in part
contradictory. It lacks credibility on several key issues to
do with the discussions about whether she would accept
another position or go to Bunbury, and whether she had
accepted the Bunbury position on a conditional basis.
The overall impression gained from her evidence is that
it was everyone else’s fault, ie the problems encountered
were not of her own making. In her evidence she denies
being stressed but refers to Eduardo Albuquerque who
worked at Cannington and whom she was friendly with.
She says he suggested that she was working too hard for
the respondent and that she was running herself ragged.
The impression gained of the applicant was that she was
stressed by her job, for whatever reason.

35 More importantly, I do not consider that her version of
events concerning discussions about her going to Bunbury
are consistent or credible. The general impression formed
is that the applicant felt a great sense of humiliation at
the suggestion of being changed from an Area Manager
to a Manager. It is this that seems to have driven her sense
of unfairness.

36 I do not doubt the credibility of the respondent’s
witnesses. They were all straightforward in their answers
and their evidence was consistent and not broken down
under cross-examination. Where the evidence of Jim
Cowling differs from that of the applicant’s, I prefer the
evidence of Jim Cowling as being more honest and
reliable.

37 The applicant in her evidence raised various concerns
about her remuneration package. The tenor of the evidence
was that as matters to do with remuneration hadn’t been
fully settled then the position in Bunbury was conditional
and hadn’t been accepted by the applicant. The respondent
says that the remuneration had been settled, except that
there was some confusion over the mobile telephone. I
accept the respondent’s evidence on this issue. In any
event I consider that it is clear from the sequence of events,
and the applicant’s own evidence, that the real reason for
rejecting the job was the sense of humiliation sparked by
the conversation with her sister and the information that
had been relayed to her.

38 The applicant also says that it was agreed that her salary
was to be increased, this is challenged by the respondent
who admits the issue was raised by the applicant but not
dealt with by the respondent. I do not consider this claim
has been proven by the applicant and I would reject it.

39 I find that the applicant accepted the position of manager
of the Bunbury club on 5 November 1999 and again on 8
November 1999 and was most certainly as of 17
November 1999 ready to start in the job on 22 November
1999. I find that the applicant was terminated on 22
November 1999 after refusing to accept the position of
manager of the Bunbury club. This cannot be construed
as a resignation given that, albeit I find that she accepted
the job in Bunbury, it had not taken effect at that time
and she had not commenced in that position. The applicant
portrays the Bunbury position as one of being conditional
acceptance. I do not find so. Extensive discussions and
arrangements were put in place for her to both investigate
the Bunbury possibility, meet the staff, and then
subsequent bookings were made for her transfer down
there. This I find was all done on the basis of her agreeing
in the first place to investigate the possibility and
subsequently agreeing to accept the position there. I have
no doubt that a great deal of what has driven the applicant
is a feeling of humiliation about being in her view demoted
from an area management position to a club manager and
a feeling of loss of reputation arising from this. Likewise,
I have no doubt that her change of attitude arose from a
discussion with her sister which passed on untested,
relayed comments about what was suggested BC The
Body Club were attempting to do, namely shuffle her off
to Bunbury. I do not consider this as an accurate
description of what in fact occurred where the respondent
went to considerable time and expense to accommodate
the applicant.

40 Discussions with the applicant which led to her being
transferred from the area manager’s position were I find
dealt with swiftly and without adequate warning.
However, the weight of evidence would suggest that even
though the employer should certainly have handled this
better and sooner, the employer was not acting
unreasonably in doing so, and I consider it would only
have been a matter of time before they would have had to
transfer her from that position. The weight of evidence is
that her management style was quite aggressive and had
adversely affected managers under her control. The
evidence of the applicant in this regard is not credible,
either due to her being totally unaware of the impact on
others or alternatively simply following what she believed
to be the instructions of her employers, but in an
inappropriate way. I consider the true position is that the
problem lay with the applicant and the way she was
undertaking her duties. In this way I find that the
applicant’s behaviour and management style was
legitimately of serious concern to the respondent.

41 Both the applicant and the respondent rely on Western
Excavating(ECC) Limited v Sharp (1978) QB 761 in
which Lord Denning states—

“If the employer is guilty of conduct which is a sig-
nificant breach going to the root of the contract of
employment; or which shows that the employer no
longer intends to be bound by one or more of the
essential terms of the contract; then the employee is
entitled to treat himself as discharged from any fur-
ther performance. If he does so, then he terminates
the contract by reason of the employer’s conduct.
He is constructively dismissed.”

42 The applicant says that Lord Denning in Western
Excavating(ECC) Limited v Sharp (1978) QB 761 case
held in relation to ascertaining the test of
unreasonableness that you need to look at the concept of
unfairness and said—

“The determination of the question whether the dis-
missal was fair or unfair, having regard to the reason
shown by the employer, shall depend on whether
the employer can satisfy the Tribunal that in the cir-
cumstances (having regard to equity and the
substantial merits of the case) he acted reasonably
in treating it as a sufficient reason for dismissing the
employee”.

43 Given the weight of evidence from the other managers of
the respondent, which I accept, I do not consider that the
respondent could have continued with the applicant in
her area manager role without damage to the business.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.4454

Mr Cowling, having formed the view that a change of
role for the applicant was required, then sought to protect
her pay and conditions and place her into another position.
There was some initial confusion as to the availability of
positions for her and I find this was caused in large part
by the communication of the applicant. She did not
initially want to be in a position that had been directly
subordinate to her (ie the Cannington position) as this
was humiliating for her. I consider that she accepted the
position at Bunbury from the very beginning and then
changed her mind.  When this did not work she once
again, in my view, accepted the Bunbury position but
then refused it once her sister told her what a friend had
said based on relayed information. I find that at this point
her sense of humiliation flared again and led to a stalemate
with the respondent which led eventually to her dismissal.
During all of that time, ie from 4 November to 22
November 1999, the respondent had gone to considerable
effort and some expense to seek to accommodate the
applicant.

44 Having regard to s.26 of the Act, that is equity, good
conscience and substantial merits of the case, I consider
that the applicant was afforded a fair go and did not avail
herself of this. Consequently whilst the employer
dismissed the applicant I do not find that the dismissal
was unfair. For these reasons I would dismiss the
application.

2000 WAIRC 00565
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES ALLISON LOUISE MACPHAIL V

TONESPORTS PTY LTD
CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 7 SEPTEMBER 2000
FILE NO APPL 1863/1999
________________________________________________________________________________

Representation
Applicant Mr D L Davidson, of Counsel
Respondent Mr J Beedham as agent
________________________________________________________________________________

Order.
HAVING heard Mr D L Davidson of counsel on behalf of the
applicant and Mr J Beedham on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

2000 WAIRC 00434
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES ANGELINA MATTS V VMGL

ENTERPRISES P/L T/A HAIR
DYNAMICS, VMGL P/L
ENTERPRISES T/A HAIR DYNAMICS

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 25 AUGUST 2000
FILE NO APPL 1790/1999
________________________________________________________________________________

Result Claim for unfair dismissal dismissed.
Representation
Applicant Mr K Trainer on behalf of the applicant
Respondent Mr L Durand of counsel on behalf of the

respondent
_________________________________________________________________________

Reasons For Decision (Extempore).
1 This is a claim made by Angelina Matts (the applicant)

pursuant to section 29(1)(b)(i) of the Industrial Relations

Act, 1979 (the Act) alleging harsh, oppressive and unfair
dismissal from her employment with VMGL Enterprises
P/L (the respondent).

2 On application by the respondent a directions hearing
was convened on 25 August 2000, at which the applicant’s
agent indicated that his client Angelina Matts would no
longer be proceeding with the application.

3 An oral application was made by the respondent for the
application to be dismissed, there being no objection by
the applicant, the application is hereby dismissed.

2000 WAIRC 00435
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES ANGELINA MATTS V VMGL

ENTERPRISES P/L T/A HAIR
DYNAMICS, VMGL P/L
ENTERPRISES T/A HAIR DYNAMICS

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 25 AUGUST 2000
FILE NO APPL 1790/1999
________________________________________________________________________________

Representation
Applicant Mr K Trainer on behalf of the applicant
Respondent Mr L Durand of counsel on behalf of the

respondent
_________________________________________________________________________

Order.
HAVING heard Mr K Trainer on behalf of the applicant and
Mr L Durand of counsel on behalf of the respondent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

2000 WAIRC 00275
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES CRAIG O’KEEFFE V FLIGHT

CENTRE LIMITED ACN 003 377 188
CORAM COMMISSIONER J H SMITH
DELIVERED THURSDAY, 10 AUGUST 2000
FILE NO APPLICATION 150 OF 2000
________________________________________________________________________________

Result Applicant was harshly, oppressively and
unfairly dismissed. Reinstatement and
consequential orders made.

Representation
Applicant Mr G Bartlett (counsel) for the Applicant
Respondent Mr J Beedham (agent) for the Respondent
________________________________________________________________________________

Reasons for Decision.
1 The Applicant, Craig O’Keeffe, claims that on 7 January

2000 he was harshly, oppressively and unfairly dismissed
by the Respondent, Flight Centre Limited. The Applicant
also claims that he was denied the following contractual
benefits, not being benefits under an award, or an
industrial agreement—
(a) A payment of $25,000 in lieu of six months notice

of termination of employment;
(b) An option to purchase $3,000 share options at an

agreed price of $7.60 per share;
(c) $400 for commissions due on bookings paid in full

prior to termination.
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2 The Applicant has applied to the Commission for orders
pursuant to s.29 of the Industrial Relations Act 1979 (“the
Act”). In relation to the Applicant’s claim that he was
harshly, oppressively and unfairly dismissed the Applicant
seeks reinstatement or re-employment. Alternatively he
seeks an order for payment of compensation assessed at
six months remuneration. The Applicant concedes that if
an order is made by the Commission for reinstatement
the contractual benefit claim for payment in lieu of notice
of termination of employment does not arise.

3 During the course of the proceedings it was conceded on
behalf of the Applicant that the claim for share options
cannot be characterised as a contractual entitlement. In
addition the claim for $400 for commission due on
bookings was conceded by the Respondent.

4 The Applicant was summarily dismissed on 7 January
2000. Although the onus is on the Applicant to
demonstrate that the dismissal was unfair on the balance
of probabilities, the Respondent’s agent, Mr Beedham,
conceded that there is an evidential onus upon the
employer to prove that summary dismissal is justified (see
Newmont Australia Ltd v. The Australian Workers’ Union,
West Australian Branch, Industrial Union of Workers
(1988) 68 WAIG 677 at 679). Mr Beedham submitted
that although the Applicant was not dismissed for
misconduct, his poor performance over a six month period
was such that the Respondent was entitled to dismiss the
Applicant by giving him notice. Further, Mr Beedham
submitted that the Applicant should have been given four
weeks notice. Accordingly the Respondent says the
Commission should order that the Respondent pay the
Applicant four weeks pay in lieu of notice.

Background
5 The Respondent trades as a travel agent in a number of

countries and in all States of Australia.
6 The Applicant commenced employment with the

Respondent on 15 October 1990 as a consultant at the
West Coast, Flight Centre in William Street, Perth. In
1993, the Applicant was promoted to the position of
assistant manager at Cinema City, Flight Centre. On 1
July 1996, the Applicant was promoted to the position of
manager/team leader (“manager”) of the Plaza Arcade,
Flight Centre in the, Plaza Arcade, Perth (“the Plaza
Store”). Until October 1999, the Plaza Store was located
in a small shop that could only seat four employees.

7 In his position as manager of the Plaza Store, the Applicant
was responsible for sales, the budget, administration,
employing and training staff, and generally overseeing
the day-to-day running of the shops. It is common ground
that the Applicant’s terms and conditions of employment
were governed by a written contract when engaged as a
consultant in 1990. However, when he was appointed to
the position of manager of the Plaza Store his terms and
conditions of employment were not set out, or recorded
in any formal document.

8 The Applicant was paid a fixed salary plus commission
on sales. Until December 1998 the percentage of
commissions increased according to length of service.
Prior to December 1998 the Applicant was paid
commissions on travel services sold calculated at 16%.
In December 1998 the Respondent changed the scheme
so that the Applicant was paid Commissions at a rate of
10%. The Applicant was unhappy with the change to the
scheme. He made his views clear to Mr Danny O’Brien,
the Respondent’s Australian Manager, in a meeting with
him in late December 1998. As a manager, the Applicant
was also paid a manager’s monthly bonus equivalent to
10% of the Plaza Store profit each month. The Applicant
could choose to have the bonus paid as wages, or as paid
travel. After three years as a manager the Applicant’s
manager’s bonus had increased to 11%.

9 The Applicant also participated in a scheme offered to all
managers called a “Shop Ownership Scheme”. The
Applicant entered the scheme after he paid the Respondent
$12,000 to join. As a participant he was entitled to an
additional 10% share of office profits each month or was
required to bear a loss of 10%, if the store made a loss.

10 The Applicant entered the shop ownership scheme in June
1998. The Applicant contends that prior to his
appointment as manager of the Plaza Store the store had
not been trading profitably and had been trading at a
substantial loss. His uncontested evidence was that if the
shop had have been profitable prior to his appointment
of manager he would have had to pay approximately
$30,000 to enter the scheme.

11 Although the Applicant through his solicitors requested
production of the profit and loss statements from 1993 to
2000 for the Plaza Store, the Respondent only produced
turnover and profit figures from 1997 to June 2000. These
figures are set out in a document titled “Key Performance
Indicators”.

12 At all material times the Respondent has two area
managers in Western Australia. One area manager
manages stores in the area named “Euphoria” and the
other in the area named “Olympia”. The Plaza Store is in
the Euphoria area. Until the end of June 1999 the
Applicant reported to Ms Paula Maxwell, the area
manager of Euphoria. At the end of June 1999, Paula
Maxwell was promoted to a position in Queensland and
ceased to be the area manager of Euphoria. It is a condition
of employment of all store managers that their
performance is appraised every four to six weeks by their
area manager. Prior to Ms Maxwell’s departure the
Applicant’s performance was appraised every four to six
weeks in the three months prior to June 1999.

Trading History of the Plaza Store from 1996/1997 to 1998/
1999
13 It was common ground that when new staff were engaged

it took some months before they were able to build up a
sufficient client base. Further, that a new store will take
three to six months to commence to make a profit and
nine months to get “into the black”.

14 The Applicant says that in his first year as manager (in
the financial year ending 30 June 1997) the Plaza Store
finished the year with a small loss of approximately
$9,000. He said that that constituted an improvement of
approximately $50,000 from the previous year. However,
the figures produced by the Respondent in the “Key
Performance Indicators”, when analysed indicate the
Plaza store traded at a loss of $727 in the 1996/1997
financial year.

15 In June 1998 the Plaza Store returned a profit of $32,182.
The Applicant produced figures for all of the Respondent’s
shops in the Euphoria area in Western Australia for the
1997/1998 financial year. The figures indicate that, given
the small number of consultants, the Plaza Store
performed very well in Western Australia when compared
to the other stores. Further the Respondent ranked the
Plaza Store third out of five of the most improved shops
in Western Australia in its June 1998 handbook.

16 In the 1998/1999 financial year the performance of the
Plaza Store declined, in that at the end of the financial
year the shop showed a loss of $12,428. The Applicant
said that the reason why the shop did not trade well that
year was because of staff turnovers and aggressive
competition between the Plaza Store and another travel
agent in the Plaza Arcade, Thomas Cook Travel. The effect
of his evidence was that as a result of competitive pricing
by Thomas Cook Travel, the Plaza Store reduced its prices
which in turn affected the Plaza Store’s margins and profit
during that financial year.

17 The Applicant prepared a budget for the Plaza Store for
the financial year ending 30 June 2000 (“CO8”). The
budget was approved by Paula Maxwell in June 1999.
The budget forecasted a profit of $56,574 for the 1999/
2000 financial year. In addition the monthly profit targets
from July 1999 to December 1999 (with the exception of
October 1999) were projected to average approximately
$3,700 per month.

Chronology of Events after June 1999
18 Mr Daniel Gallagher commenced as the area manager of

Euphoria from the beginning of July 1999. Prior to his
appointment he had been employed as a manager of a
Flight Centre store in South Australia.
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19 In early July 1999 the Applicant attended a managers
training course in Brisbane.

20 On 12 July 1999 Mr Gallagher sent the Applicant a
projected profit target for the share option plan 2000,
which set a target of $150,000 profit for the Plaza Store
for the 1999/2000 financial year. The effect of the target
was that unless the Plaza Store made a profit of $150,000
the Applicant would not be eligible to receive options to
purchase shares. The Applicant said in his evidence that
this target was unfair and unrealistic given the size and
location of the store. In particular, he said in July 1999
the Plaza Store was located at Shop 5 of the Plaza Arcade
which had a very small area, with a fairly obscure
shopfront which was not clearly visible to people walking
down the arcade. Further the shop was in need of
maintenance and could only accommodate four staff.

21 On 14 July 1999 the Applicant had his first meeting with
Mr Gallagher. Following that discussion Mr Gallagher
agreed to lower the target to $100,000. The Applicant
said at that first meeting Mr Gallagher told him that he
had heard he was “a rebel” and “lazy” and told him that
he did not deserve to work for Flight Centre. At that
meeting Mr Gallagher gave the Applicant a memorandum
which stated—

“To Craig O’Keeffe
This is a written confirmation of my requests from
you as the manager of the Plaza Flight Centre.

1. $8500.00 transfer for the next two months
personally.

2. Operational excellence fully implemented by
the 30 August.

3. A completed contract for a brand new shop
front.

4. Shop needs to have made a $15000.00 profit.
If this has not been completed by this date 30 Au-
gust you will be given one written warning for
everything not completed.
The third warning will be final.
Regards Daniel Gallagher”

22 The transfer target is the figure used to calculate a
consultant’s commission. Mr Gallagher said in his
evidence that he had not seen the budget which had been
approved by the previous area manager. The transfer target
for the Applicant was an increase from the budget targets
approved by the previous area manager of $7,000 for July
and $8,000 for August 1999. More importantly Mr
Gallagher’s demand to increase the shop’s profit to
$15,000 by the end of August 1999 was set by Mr
Gallagher without reference to the June budget that
forecasted a total profit of $8,207 for July and August
1999.

23 In early August 1999 Mr Gallagher conducted a
“Operational Excellence” appraisal at the Plaza Store
(CO16). This appraisal was conducted whilst the
Applicant was overseas on a holiday in Greece. The
appraisal rated the Plaza Store as having achieved only
56 out of a maximum of 135 points. The assessment
document is an assessment of the systems which have
been set up within a Flight Centre store for filing, various
other administrative matters to do with finance, marketing,
use of computer systems and communication systems.
The assessment appears to be directed at ensuring that all
Flight Centre shops are presented to the public and
administered in the same way. It does not directly assess
customer satisfaction or profitability of a shop. In the
same month the Respondent conducted a “Happy
Traveller Survey” which is a survey of the performance
of Flight Centres in Western Australia. The survey is
conducted by way of a telephone inquiry whereby the
surveyor telephones each of the Flight Centres stores and
pretends to be a customer. The store is rated according to
the responses given to the surveyor’s questions. In August
1998, the Plaza Store achieved the highest score in
Euphoria having achieved a Happy Traveller result of
93%, of a total of 100%.

24 Whilst the Applicant was in Greece a larger shop in the
Plaza Arcade became available for lease. Arrangements

were made for the Plaza Store to relocate. The new store
is much larger and has room for up to seven consultants
to be engaged.

25 On 16 August 1999 Mr Gallagher gave the Applicant “a
first written warning”. The written warning was for failing
to have transfers of $8,500 for the month of July 1999.
The first warning also stated that if operational excellence
is not implemented and the shop in profit of $15,000 by
30 August 1999, a second and third warning will be given.
Further the warning stated that if a third warning is given
it will be final and the Applicant will be asked to leave
the company. In a written response, the Applicant pointed
out that during the month of July 1999, he worked 14
working days in the Plaza Store, of which two days were
without computers due to a Flitech problem. Out of the
rest of the month one week was spent at the course in
Brisbane and at the end of July he attended the Hong
Kong Managers conference.

26 The profit report for 1999/2000 (CO23) indicates of the
15 stores in the Euphoria division operating in August
1999, only one store (Galleria) managed to achieve a profit
of close to $15,000 by the end of August 1999. In any
event the Plaza Store achieved a profit of $11,192. Mr
Gallagher telephoned the Applicant at the end of August
and congratulated him and the team at the Plaza Store for
achieving that result for August 1999.

27 The Plaza Store was relocated in early October 1999.
This resulted in additional costs in running the store,
including increased rent, a shop fit-out repayment amount
of $2,000 per month, and additional one-off costs of
$5,000 for leasing, $1,500 recruitment fee for each new
consultant and $1,800 for training for each new consultant
(CO26).

28 It was Mr Gallagher’s view that all the city stores should
trade on Sundays and he had made his views clear to the
Applicant. The Applicant said that his staff were reluctant
to work on Sundays but he anticipated that once he had
seven staff employed at the Plaza Store they would be
able to begin Sunday trading but until that number of
staff were employed it would be difficult to cover the
mid week trading days.

29 The Applicant was married on 30 October 1999 and went
on annual leave for his honeymoon. When the Applicant
returned from his holidays he met with Mr Gallagher who
informed him that, “if he was too weak to get his staff to
work on Sundays then he would have no alternative but
to find a manager who would”. He also told the Applicant
that if his staff weren’t prepared to work on Sunday he
should “just get rid of them”.

30 In November 1999 the shop began extended trading on
Saturdays and the Applicant discussed opening on
Sundays with his staff. In mid-December 1999 the Plaza
Store was opened on one Sunday as a trial and the
response was very good. Mr Gallagher sent the Applicant
an email on 16 December 1999 demanding the store be
open on Sundays and stating that if “people” (meaning
employees) do not want to work on Sundays we must
find staff that do. A former consultant employed by the
Respondent at the Plaza Store, Ms Leroux gave evidence
that the Applicant discussed Mr Gallagher’s wish for the
store to trade on Sundays with the Plaza staff. She said
that the Applicant consulted the staff about how they felt
about it and that none of the staff wanted to work on
Sundays. She said that although the Applicant said that
he was not going to force the staff to do something that
they did not wish to do, he did not “talk down” Sunday
training.

Assessment of the Applicant’s Performance
31 In December 1999, 11 out of 17 Flight stores operating

in December in the Euphoria area traded at a loss. The
Plaza Store recorded a loss of $3,183 and seven of the 10
other stores traded at losses greater than the Plaza Store.

32 The Applicant says that a major reason for the losses
across the stores was due to the Millennium and the Y2K
bug, as clients either organised their travel arrangements
months in advance or deferred their travel until January
2000 or later.
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33 In November and December 1999 the Applicant made
arrangements to recruit three new staff, one of whom was
a new assistant manager. He planned that by January 2000,
the store would have seven employees to fill the seven
consultant seats.

34 The Applicant met with his staff on 5 January 2000. He
says at the end of the meeting that it was agreed by all
staff to begin Sunday trading in mid January 2000. Later
the same day the Applicant met with Mr Gallagher. The
Applicant said—

“Dan’s first words were “I want you the fuck out of
that office”. He said that the figures were “crap” and
that most importantly that I had failed to get the staff
to agree to Sunday trading. Four letter words were
flying. I interrupted to tell him that we had agreed
as a team only that day to begin Sunday trading. He
did not want to hear this. He said “you had your
chance and you blew it, you’re gone”. I replied that
I wanted to see this in writing and told him that I
would fight his decision. He replied “you can do
what you fucking like you are history”. He also told
me that he did not want me coming to the manager’s
meeting which had been scheduled for about an hour
later. He stormed off and I was left standing in the
arcade totally stunned.”

35 Mr Gallagher agreed that the Applicant’s recollection of
this conversation was accurate, that the figures he was
taking about were the December figures and his
performance over the past six months. He said he also
mentioned that he was unhappy about his disappearance
to Greece, his inability to implement operational
excellence and his overall attitude. Mr Gallagher says
that at that meeting he told the Applicant he was going to
terminate his manager’s position and offered him a
consultant’s job. The Applicant strenuously denied that
he was offered a consultant’s job on 5 January 2000.

36 On 6 January 2000 Mr Gallagher arrived at the Plaza
Store and presented the Applicant with a letter that
stated—

“Dear Craig,
I refer to our discussions of yesterday in which we
discussed the performance of both yourself and the
shop you manage, Plaza Flight Centre.
As a result of poor performance of the shop over the
3 years prior to June 1999 you agreed to install cer-
tain Leadership, with a 7 day roster basis.
As we agreed yesterday, despite a six month period
having elapsed, this agreement has not been adhered
to and the profitability of the shop has not improved.
This situation leaves me with no option but to re-
move you from the position of manager of Plaza
Flight Centre immediately, however as discussed, a
consultant position is available to you in the same
shop.
Should you wish to accept this position I would ex-
pect that you will fully support the new manager
appointed and work within the required teamwork
structure of the shop.
Yours Faithfully
Dan Gallagher
Area Leader”

37 Mr Gallagher told the Applicant to think about the
consultant’s job. The Applicant responded by email to
the letter on 7 January 2000. Essentially his response was
that he did not accept Mr Gallagher’s request that he step
down. Later that day Mr Gallagher replied to the
Applicant’s email by sending an email stating—

“Dear Craig,
As a result of you not giving me a answer by accept-
ing the consultant position with the Flight Centre,
you give me no alternative but to give you this letter
as instant dismissal from Flight Centre immediately.
Yours Faithfully
Dan Gallagher
Area Leader”

38 After the email was sent, Mr Gallagher telephoned the
Applicant and asked to meet the Applicant in a café in
the Plaza Arcade. He gave the Applicant a letter
confirming the contents of the email terminating his
employment. The letter stated—

“Dear Craig,
In our discussion this morning I asked that you give
me a decision regarding your acceptance or other-
wise of the offered position of consultant.
You have failed to provide me with this answer within
the requested time and as such now advised you that
your position with Flight Centre Limited is termi-
nated effective immediately.
I ask that you refrain from making any contact with
any Flight Centre Limited staff in the immediate
future and that you immediately surrender all shop
keys and any other property of the company.
Yours faithfully
Dan Gallagher
Area Leader”

39 Mr Gallagher asked the Applicant for the office keys and
told the Applicant that if he set foot on Flight Centre
premises he would be arrested for trespassing. Mr
Gallagher then instructed the Respondents’ head office
in Brisbane to stop the Applicant’s pay from 7 January
2000.

40 The first city store to commence Sunday trading was the
Carillion store which began Sunday trading in January
2000. Sunday trading was not commenced at the Plaza
Store until June 2000 which was almost six months after
the Applicant was dismissed.

When was the Contract of Employment terminated?
41 The question is, in terminating the Applicant’s position

as a Manager and offering the Applicant a position as a
consultant, whether that action constituted a dismissal
within the meaning of s.29 of the Act.

42 The only means by which the duties of a worker under a
contract of service can be altered, are by mutual agreement
or by the termination of employment of the old contract
and the making of a new one (Transport Workers’ Union
of Australia, Industrial Union of Workers, Western
Australian Branch v Mt Newman Mining Co Pty Ltd
(1989) 69 WAIG 1036 at 1041). Although if the terms of
the contract permit a change, then there is no dismissal
(O’Connor v Argus and Australasian Ltd [1957] VR 374
at 387-388).

43 In this matter there was no evidence that the terms of the
Applicant’s contract of employment as a Manager
permitted a change. In any event this issue is not material
as the Applicant continued to work as Manager until 7
January 2000, and on that day Mr Gallagher summarily
terminated the Applicant’s employment.

Applicant’s Performance
44 Mr Gallagher says that he was transferred to Western

Australia by the Respondent because of the poor
performance of the Western Australian stores of Flight
Centre, more particularly the Plaza Store which he says
had been identified nationally as a constant poor
performer.

45 Mr Gallagher’s contentions that the Plaza Store had been
identified as a constant poor performer were not supported
by any documentary evidence. In particular, the
Respondent did not produce any documentary evidence
which identified the Plaza Store as a constant poor
performer when compared to other shops in the Euphoria
area.

46 Mr Gallagher gave evidence that when he arrived in
Western Australia he looked at the performance of other
Flight Centres in Western Australia and formed the view
that the Plaza Store was under performing. He said it is
his view that the Plaza Store had been performing poorly
for the past three years. The Applicant produced a Profit
Report for 1999/2000 for all of the stores in the Euphoria
area showing each of the stores performance up until
February 2000 (CO23). The document shows that as at
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31 December 1999 the Plaza Store was in profit of $9,211.
However, as at 29 February 2000 the Plaza Store was
trading at a loss of $6,782 for that financial year. Further
it appears from these figures that by the end of February
2000, nine of the 17 stores in the Euphoria area had traded
at a loss. In particular of the four central city stores, two
were trading at a loss.

47 Although Mr Gallagher produced a Consultant
Commission Report that records the commissions paid
to each one of the consultants employed at each of the
Flight Centre stores in the Euphoria division, that
document does not tell you anything about the profitability
of any of the shops in the Euphoria division (Ex B).
However when the average commissions for all the stores
in the 1999/2000 financial year are analysed it is revealed
that two other central city stores in Perth had lower
average rates of commission than the Plaza Store.

48 Although Mr Gallagher told the Applicant in July 1999
he had heard that the Applicant was lazy, no evidence
was adduced that the previous area manager, Ms Maxwell,
or any other of the Respondent’s senior staff had expressed
any concern with the Applicant’s performance.

49 The budgets for the Plaza Store reveal that monthly
administration fees for support services are deducted prior
to the calculation of the monthly profit. Those fees include
Global, National and State Management Fees. As at
January 2000 those fees totalled $4,343 per month
including $2,310 for State Management fees. Whilst it
was not made clear during the hearing what services were
provided to the Plaza Store by the Respondent’s State
Management, it appears that during the six months Mr
Gallagher was the Applicant’s area manager he only
provided staff training on one occasion and that session
was for one hour. Further he assisted in operating the
store on the Sunday trial in December 1999.

50 Mr Gallagher gave evidence that in his opinion each store
in Euphoria is equal and that the performance of each
store depends upon the manager. He says that if you have
a strong manager the store will achieve a better result. He
rejected the contention that the location and size of the
store and the number of nearby competitors is critical to
the performance of the store. In my view Mr Gallagher’s
evidence has to be treated cautiously. Other than prior
experience as a manager of one store in Adelaide, until
commencing as an area manager in July 1999 it seems he
had no experience as an area manager, nor did he have
experience working in the travel industry market in
Western Australia.

51 The targets set by him for the Plaza Store were made
without any consideration of the budget approved in June
1999, nor did he make any analysis of the reasons why
the past performance of the Plaza Store had fluctuated.

52 Mr Gallagher set the Applicant up to fail by setting
unreasonable goals. Mr Gallagher made it plain in his
evidence that from the time he commenced as area
manager he thought the Applicant would fail and he made
his views known to employees of the Plaza Store. He
agreed that in August 1999 he told the Plaza Store assistant
manager, Ms Cameron, that he intended to hire a guru
manager from New Zealand to replace the Applicant.

53 When regard is had to all the circumstances of this case,
Mr Gallagher’s demand in July 1999 that the Applicant
immediately increase the profitability of the Plaza Store
to the extent demanded, or be terminated, was
unreasonable.

54 Whilst it is appropriate for employers to make demands
of employees to improve the profitability of their
enterprise, the requirement to do so in all the
circumstances should be reasonable. The monthly targets
set by Mr Gallagher in July 1999 for the 1999/2000
financial year may well have been achievable in the later
months of the financial year once the Plaza Store had
seven consultants who had been working in the store for
several months and Sunday trading had commenced.

55 It is apparent that since the Applicant’s dismissal that the
profitability of the Plaza Store has declined. The profit
figures show that until his departure the Plaza Store in

December 1999 made a profit of approximately $9,000.
After his departure, from January 2000 to June 2000 the
store returned a loss of over $27,000. Ms Nicolle Ryle, a
consultant employed in the Plaza Store gave evidence
that since the Applicant was dismissed many customers
have expressed their disappointment that he has gone,
and that some clients have not returned. Why the
profitability of the store has declined in the first six months
of 2000 is not clear. Whilst the decline could be because
of the high staff turnover that commenced in the store in
October 1999 (Ex B) and continued through to June 2000,
it could also be partly due to the departure of the
Applicant.

The Respondent’s Operational Excellence Procedures for
Unsatisfactory Performance
56 The Respondent’s operational excellence procedure for

managing unsatisfactory performance provides as follows
(CO38)—

“UNSATISFACTORY PERFORMANCE PROCE-
DURES
• You will minimise the risk of challenge to a deci-

sion based on poor job performance by
formulating and implementing an appropriate per-
formance appraisal system which should
include—
• Providing all employees with a job descrip-

tion that sets out their specific tasks and
responsibilities ie. role of travel consultant.

• Design performance standards ie. commission
over/above COS

• Regular periodic appraisals of all employees
performance

• Recording of employee performance reviews
and their acknowledgment.

YOU SHOULD NOT WAIT FOR MONTHLY AP-
PRAISALS TOO DEAL WITH PERFORMANCE
ISSUES, THEY SHOULD BE DEALT WITH IM-
MEDIATELY.
Procedure for dealing with poorly performing em-
ployee

• The manager must notify the employee in
writing that the employee’s performance is
considered unsatisfactory.

• Manager must co ordinate an interview with
the employee and their supervisor.

• The employee should be informed that they
may have a representative at the meeting.

• At the meeting the manager should explain to
the employee the nature of the unsatisfactory
performance.

• A written record should be kept as to what is
said at the meeting and where practicable
should be signed by the employee as an ac-
knowledgment of it being correct and true
account of the meeting.

• The manager should give to the employee in-
structions both verbally and in writing as to
how performance can be improved.

• The manager should determine a reasonable
time period for the employed to improve their
performance and notify them of this. The re-
view period may vary according to the case.

• The employee should be warned of the con-
sequences if their performance does not
improve.

What to do after the review period has finished
• If after the performance review period the

employees performance remains unacceptable, it
may be appropriate to repeat the procedure for
reviewing and dealing with unsatisfactory per-
formance, or—
• If the performance is unlikely to improve to

an acceptable level, you will need to consider
an alternative solution.
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• If an alternative solution is not available or is
unsuitable, then the employer may terminate
on notice.

• If a suitable alternative position is available,
it may be appropriate to offer it to the em-
ployee. The employee should be informed of
the consequences of not accepting the pro-
posal, which could include termination of
employment.

• If an employee is terminated for unsatisfac-
tory performance, a letter of termination
should set out the reasons for terminating and
be given to the employee.”

57 Clearly Mr Gallagher breached the Respondent’s
procedures in a number of material aspects. He failed to
conduct regular periodic appraisals of the Applicant’s
performance or to follow the procedure at all. In my view
the most fundamental breach of procedures is that he
failed to “formulate and implement an appropriate
performance appraisal system”. Further he failed to set
reasonable goals and provide adequate assistance and time
to achieve those goals.

Other Issues
58 Mr Gallagher says that he was angry that the Applicant

went to Greece for 10 days in August 1999 and did not
inform him that he was going. The Applicant says that
his leave had been approved in April 1999 by Ms
Maxwell. Whilst there was some debate as whether Mr
Gallagher knew the Applicant was taking annual leave in
August 1999, Mr Gallagher conceded in his evidence that
this issue did not play a part in his decision to terminate
the Applicant’s employment.

59 In relation to compliance with operational excellence
procedures it is clear that Mr Gallagher conducted only
one operational excellence appraisal and that was in
August 1999. Whilst there was conflicting evidence as to
whether Mr Gallagher carried out the appraisal in other
than a cursory way, there was no evidence that after the
appraisal in August 1999 that the Plaza Store was not
operating in compliance with the prescribed systems and
standards.

60 As to the Applicant’s attitude to Mr Gallagher prior to
his dismissal, Mr Gallagher openly admitted that from
the first meeting he had with the Applicant and at a number
of meetings that followed, he acted aggressively and used
offensive language. There was no evidence that the
Applicant responded in a similar fashion until 7 January
2000 when he was dismissed and he told Mr Gallagher
“this is a fucking joke”. However until that day there is
no evidence that the Applicant behaved in a way that was
not polite to Mr Gallagher.

61 Although the Applicant’s counsel submitted that there
were other issues in relation to which the Commission
could find the dismissal of the Applicant was harsh,
unconscionable and unfair, in my view it is not necessary
to consider those matters in light of my findings set out
in paragraphs 44 to 54 of these reasons.

Remedy
62 The Applicant seeks reinstatement to his previous

position, of manager/team leader. The onus is on the
Respondent to establish that reinstatement or re-
employment is impracticable (Quality Bakers of Australia
Ltd v. Goulding (1995) 60 IR 327; Gilmore v. Cecil Bros
76 WAIG 4434 and 78 WAIG 1099). He also seeks
reinstatement of accrued entitlements, reinstatement to
the shop ownership scheme, the manager’s bonus scheme
and reinstatement of service for the purpose of accrual of
long service leave. Further he seeks payment of a sum of
money equal to the remuneration he would have earned
had he not been dismissed. Alternatively he seeks re-
employment to a manager’s position in the metropolitan
area with the same consequential orders.

63 The third option is that the Applicant would be prepared
to accept an order for re-employment as a consultant in
the metropolitan area with the same benefits and
entitlements as a manager until a manager’s position in
the metropolitan area becomes available. Further he seeks

the same consequential orders as are sought in respect of
an order for reinstatement.

64 In relation to reinstatement the Applicant says—
“I am seeking reinstatement to my position as man-
ager of the Plaza Store or re-employment without
loss of entitlements at another store. I love working
for Flight Centre, I have a good relationship with all
of my staff and believe that I can pick up where I left
off. As for Dan’s feelings about me, I have never
done anything to warrant his behaviour towards me
and if I was reinstated or re-employed I would make
every effort to put the past behind us.
While Paula Maxwell was state manager (Western
Australia) the Flight Centre stores were grouped into
two areas; Euphoria and Olympia. Dan Gallagher is
Area Manager of Euphoria and Billy McDonough
is area manager of Olympia. Approximately 17 stores
are under each area. Vacancies regularly arise for
consultants and managers. My wife Lula O’Keeffe
works at Cottesloe in the Olympia area and is in her
sixth year with Flight Centre.”

65 Although during the proceedings the Applicant said that Mr
Gallagher had lied about the operational excellence appraisal
and about offering him a consultant’s position on 5 January
2000, he also said that he did not have anything against Mr
Gallagher personally, but that he did not like the way that
he had treated him. Further he said if he was re-employed
he would not have a problem with him, he would not bear a
grudge and that he gets on with everyone.

66 Mr Gallagher in reply says—
“…. I have conferred with the National Office in
respect of Mr O’Keeffe being re-employed and have
been instructed to say that and I also concur that
Flight Centre Ltd does not wish to re-employ or re-
instate Mr O’Keeffe on the basis that his
re-instatement/re-employment would disrupt the
other staff members from focusing on the business
at hand.”

67 Mr Gallagher also said in his evidence that he would not
be embarrassed if the Applicant was re-employed. He said
that he had made enquiries of the area manager in Olympia
and had been informed that he did not have any positions
available.

68 Mr Gallagher’s evidence was partly contradicted by Ms
Nicole Ryle. Ms Ryle a consultant employed at the Plaza
Store gave evidence that she commenced work at the Plaza
Store in October 1999 and that it was her view the
Applicant had good relationship with other staff. She also
said that it would not affect her in any way if he was
reinstated. Her evidence in relation to her view in respect
of this issue was not challenged in cross-examination.

69 In addition, Ms Leroux gave evidence that she
commenced working as a consultant at the Plaza Store in
October 1998 and she regarded the Applicant a very good
manager who gets on with everyone. Ms Leroux resigned
prior to the Applicant’s dismissal.

70 It is clear from the Consultants Commission Report (Ex
B) that in Euphoria that the Respondent has had a high
turnover of staff in the 1999/2000 financial year, although
there was no evidence before the Commission that any
vacancies for the position of manager were available at
the time of the hearing of the application.

71 The distinction between reinstatement and re-employment
under the Act was considered recently by the Full Bench
of this Commission in City of Geraldton v. Cooling
unreported 2000 WAIRC 85 at [52] to [53] wherein the
President observed—

“”Reinstatment” is to be distinguished from “re-em-
ployment (see A P Davidson “Re-instatement of
Employees by State Industrial Tribunals” (1980) 54
ALJ 706, pages 712-714 and Macken, McCarry &
Sappideen “The Law of Employment” 4th Edition,
pages 310-311).
Reinstatement involves treating the dismissal as in-
effective and the employment as continuing under
the original contract of employment. An order for
re-employment results in a new contract of employ-
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ment being entered into by the parties (see FMWU
v. Boronia Day Care Centre Management Commit-
tee 71 WAIG 2493 at 2496 (FB)). That is a most
important distinction.”

72 The Respondent contends that even if the Commission
orders reinstatement or re-employment it should not make
the consequential orders sought by the Applicant, as the
Applicant has failed to mitigate his loss. The Respondent
says the Applicant has failed to mitigate his loss in two
material respects. Firstly, he refused the Respondent’s
offer of employment as a consultant. Secondly, the
Respondent contends the Applicant has failed in his duty
to diligently seek alternative employment.

73 The duty to mitigate was recently considered by the Full
Bench of this Commission in Growers Market Butchers
v. Backman (1999) 79 WAIG 1313 at 1316 where the
President observed the following principles are
established—

“1. The duty to mitigate loss in claims of unfair dis-
missal lies on the claimant employee (see
Bogunovich v. Bayside Western Australia Pty Ltd
79 WAIG 8 (FB)).

2. In practical terms, this requires the employee to
diligently seek suitable alternative employment
(see Brace v. Calder and Others [1895] 2 QB 253).

3. The onus of proof of failure to mitigate loss is on
the respondent (see Metal Fabrications (Vic) Pty
Ltd v Kelcey [1986] VR 507 (FC), Goldburg v
Shell Oil Co of Australia Ltd (1990) 95 ALR 711
(FC), Prus-Grzybowski v Everingham and Oth-
ers (1986) 45 ALR 468, 87 FLR 182 (Fed Ct FC)
and McGregor on Damages (15th Edition 1988)
at page 723.

4. (a) The obligation to mitigate loss is an obliga-
tion to act reasonably in the mitigation of
loss but not an obligation which a reason-
able and prudent person would not undertake.

(b) This duty to act reasonably to mitigate
damage does not generally require the
employee to take employment of a differ-
ent or inferior kind (see “Truth” and
“Sportsman” Limited v Molesworth [1956]
AR(NSW) 924; Bostik (Australia) Pty Ltd
[1991] v Gorgevski (No 1) 36 FCR 20; 41
IR 452 and compare Dunstan v The Na-
tional Mutual Life Association of Australia
Ltd (1992) 5 VIR 73).

(c) In some cases, it may be unreasonable not
to accept employment at a lower status and
salary level (see Yetton v Eastwoods Froy
Ltd [1967] 1 WLR 104, for example).

74 The position of consultant is an inferior position in respect
of responsibilities, duties and remuneration. A
consultant’s salary is $70 less per week than a manager’s
salary. In addition the manager’s monthly bonus of 10%
of profits is not payable to consultants nor would the
Applicant be entitled to participate in the shop ownership
scheme if he accepted a consultant’s position. Accordingly
I am of the view that the Applicant in refusing to accept a
consultant’s position acted reasonably.

75 Further I am of the view that the Applicant has diligently
sought alternative employment.

76 Since his arrival in Australia almost 10 years ago, the
Applicant has only worked as a travel agent and that has
been for the Respondent. The Applicant gave
uncontradicted evidence that the travel industry in Perth
is very small and that “everyone in the industry” heard
that he was dismissed.

77 He says that after having been summarily dismissed
without a reference it has been difficult to obtain
employment in the travel industry in Perth. He applied
for a position with Qantas and obtained a second interview
but as he was unable to obtain a reference from the
Respondent, he was unsuccessful in obtaining the
position. He said that since his dismissal he has continued
to seek employment in the travel industry through the
internet and to look at other job opportunities in the
newspaper.

78 In light of the findings set out above I have formed the
view that reinstatement is not impracticable and that and
order for reinstatement to the position of manager of the
Plaza Store should be made rather than an order for re-
employment as there is evidence that if the Applicant is
reinstated to his previous position at the Plaza Store it
would not disrupt other employees employed at the store.
However it cannot be inferred by the Commission that
this would be the case in relation to other Flight Centre
stores. If the parties wish to have some discussions as to
whether agreement can be reached to offer Mr O’Keeffe
another manager’s position, that is a matter for the parties
to consider.

79 I will also make an order that the Respondent reinstate
his accrued entitlements (other than the annual leave that
was paid) and that his service be regarded as continuous
for the purposes of long service leave. I will also make
an order the Respondent is to pay to the Applicant a sum
of money for the remuneration the Applicant would have
earned from the date of termination. The sum is to be
calculated at the rate of the average remuneration the
Applicant received in his last six months of employment.
Further I will make an order that he be reinstated to the
shop ownership scheme and that he be paid $400 for
outstanding commissions.

80 The Applicant also seeks an order that he be offered share
options offered to staff at the commencement of the 2000/
2001 financial year. It is not clear on the evidence whether
such an order can be made by this Commission. If such
an order is pressed by the Applicant, I will hear the parties
further.

81 Prior to making an order the parties are invited to consider
these reasons for decision and provide to the Commission
a Minute of Proposed Orders.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES CRAIG O’KEEFFE V FLIGHT
CENTRE LIMITED ACN 003 377 188

CORAM COMMISSIONER J H SMITH
DELIVERED WEDNESDAY, 23 AUGUST 2000
FILE NO APPLICATION 150 OF 2000
________________________________________________________________________________

Representation
Applicant Mr G Bartlett of counsel
Respondent Mr B Walker as agent
_________________________________________________________________________

Order.
HAVING heard Mr G Bartlett (of Counsel) on behalf of the
Applicant and Mr B Walker on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979 hereby orders—

1. THAT Flight Centre Limited reinstates Craig
O’Keeffe to the position of manager of the Plaza
Store, effective from 4 September 2000.

2. THAT Flight Centre Limited reinstates Craig
O’Keeffe’s accrued entitlements, other than the an-
nual leave that was paid at the time of termination of
his employment.

3. THAT Craig O’Keeffe’s employment with Flight
Centre Limited is regarded as continuous for the
purposes of long service leave.

4. THAT Flight Centre Limited pay Craig O’Keeffe
$30,814.95 being the sum of money equal to the re-
muneration Craig O’Keeffe would have earned from
the date of termination, calculated at the rate of the
average remuneration Craig O’Keeffe received in his
last 6 months of employment with Flight Centre Lim-
ited.

5. THAT Flight Centre Limited reinstates Craig
O’Keeffe to the Shop Ownership Scheme by 4 Sep-
tember 2000.
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6. THAT Flight Centre Limited pay Craig O’Keeffe
$400.00 for outstanding commissions.

(Sgd.) J. H. SMITH,    
[L.S.] Commissioner.

2000 WAIRC 00105
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

PARTIES PHILIP GEORGE ANTHON O’NEILL
V TRIWEST INVESTMENTS PTY
LTD T/AS ATLAS RENT A CAR

CORUM COMMISSIONER J F GREGOR
DELIVERED TUESDAY, 18 JULY 2000
FILE NO/S APPLICATION 1430 of 1999
_________________________________________________________________________________

Result The applicant was unfairly dismissed.
The respondent to pay compensation of
$3,600.

Representation
Applicant/

Appellant The applicant on his own behalf
Respondent Mr J Beedham appeared on behalf of the

respondent
_________________________________________________________________________________

Reasons for Decision.
1 On 17 September 1999 Philip George Anthon O’Neill

(the applicant) applied to the Commission for an order
pursuant to Section 29 (1)(b)(i) and (ii) of the Industrial
Relations Act 1979 (the Act), on the grounds that he had
been unfairly dismissed from employment with Triwest
Investments Pty Ltd T/as Atlas Rent a Car (the respondent)
on 20 September 1999.

2 There is very little difference between the parties on the
sequence of events which I now relate. On 3 June 1997
the applicant was engaged by the respondent, initially as
a casual cleaner, later when some staff changes occurred
the applicant was offered permanent employment which
included cleaning and delivering cars. At that time the
business was a partnership of three within Triwest
Investments Pty Ltd. This changed in 1997 when Mr D I
Glendinning who is related to the applicant by marriage
invited him to take on the role of Operations Manager,
which expanded his duties to include fleet and supervision
of cleaning staff. These duties were performed in
conjunction with the work of Mr Glendinning as principal.

3 After an acquisition in March 1998, the business moved
to Redcliffe. The applicant was given a pay rise of $100
per week. According to Mr Glendinning, in recognition
of responsibility accepted and good performance. The
applicant’s role included supervising customer service
staff, reporting to Mr Glendinning. The applicant was
the only person then in the business who held a B Class
drivers license. This resulted in him driving a vehicle
transporter for three months for about 70% of his time.
While fleet was his main role, he also worked on the
manual pay roll. These particular duties ended in March
1998 when an electronic system was installed. Later the
applicant’s access to the computer system was removed
after he allegedly made comments to another employee
concerning her rate of pay.

4 The applicant had knowledge that the respondent’s
statutory payments for superannuation were late and
raised the matter with Mr Glendinning. Mr Glendinning
had financial control of the business and he made
decisions about which accounts would be paid. Through
performing bank reconciliations the applicant became
aware that the respondent was in financial difficulties.
He also knew there was money outstanding to the tax
office. About this time there were also problems with the
dishonour of cheques. Forty eight payments totalling
$24,000 were dishonoured in one month. During that
month the respondent was being telephoned twice a day
by its bank about the state of its account. The account
was overdrawn and revenue was down considerably. The

financial situation deteriorated to where the respondent
had to do something about it. Mr Glendinning said he
lost a key member of staff and he decided to work within
the business. The wages that were being paid to the
applicant as Operations Manager were significant in the
total context of the business’ financial affairs and Mr
Glendinning decided to dispense with the position, split
the work up and perform many of the duties himself. Mr
Glendinning admits that the applicant was not given
notice, he was simply told the position no longer exists
and he would be retrenched forthwith. Mr Glendinning’s
explanation was that the viability of his business was at
stake and he had to take decisive action.

5 When he was dismissed the applicant offered to stay and
work out his notice period, however, it is conceded by
Mr Glendinning that the offer was rejected and he was
asked to leave immediately because it would be ‘beneficial
to the business’ if he did so. Mr Glendinning gave evidence
that due to his personal efforts after the applicant had
left, the business performance improved. He hired a
general manager and other new staff. During the time
that the business was under pressure Mr Glendinning drew
no wages, he suffered financial loss and his wife had to
go to work.

6 There is no conflict between the evidence given by both
the applicant and Mr Glendinning on behalf of the
respondent. I find that the employment contract
commenced first with the applicant doing cleaning work,
the duties expanded until he occupied quite a senior role
within the business, albeit a small business, as Operations
Manager. I find that the business was suffering financial
pressures and the respondent through Mr Glendinning
decided it needed to take drastic action to ensure its
financial viability. He, amongst other things, decided not
to draw any salary and committed his personal finances
to restoration of the business’ fortunes. As part of that
process he decided that he no longer needed the services
of the applicant and dismissed him. The dismissal was
summary, there was no discussion with the applicant about
the respondent’s intentions, there was no effort made to
find him alternate employment, nor was there any effort
made to place him in another position within the
operation.

7 The applicant was paid one week’s notice at the time of
dismissal and later received a further week’s pay.

8 The dismissal is unfair on the ratio in Undercliff Nursing
Home v Federated Miscellaneous Workers Union of
Australia (1985) 65 WAIG 385. Also relevant are the rules
established by the Full Bench of the Commission in
Frederick John Rogers v Leighton Contractors Pty Ltd
(1999) 79 WAIG 3551. In that case the Honourable
President referred to the unanimous decision of the Full
Bench in Coles/Myer Ltd T/A Coles Supermarkets v
Sweeting & Others (1993) WAIG 225 where the following
passage is cited—

“It is fair that, in the case of an employee such as
Mr Coppin or Mr Ryan, a reasonable notice implied
upon termination could easily be a period of some
months. So far as it was necessary to assess the ben-
efit, the Commission at first instance was entitled to
find that any amount payable upon redundancy by
any implied term was required to be greater than
that paid for award employees and certainly not less.
A parallel is the implication of reasonable notice
for management or non award employees where no
notice is provided for in the contract (see Tarozzi v
WA Italian Club (Inc) (op cit) and the authorities
therein cited. Matters such as quantum of salary,
period of service, position in the hierarchy of the
employer etc. are reasonable matter so to consider
in fixing quantum of a redundancy payment. The
Metal Trades Award was not apposite. Indeed, Ex-
hibit L3 recognises that fact”.

9 The Commission in Rogers (ibid) also said it is unfair if
an inadequate payment for redundancy is made. In the
first instance the applicant received one week’s pay; he
later received a further week’s pay, apparently to meet
some statutory obligation. The respondent was entitled
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to make adjustments to the restructure of its business to
retain its financial viability, but in doing so it must act
fairly to the applicant. It has not done so on the tests to be
applied in Rogers case and for this reason the dismissal
is also unfair. The amount paid for redundancy was
inadequate and a further two weeks pay should be made.
Concerning notice, applying Tarozzi v WA Italian Club
(1991) 71 WAIG 2499 that is on the quantum of the salary,
period of service, position in the hierarchy it is reasonable
to conclude that the applicant should have been given a
month’s notice. He was not and compensation to that
extent will be awarded.

10 To consolidate the findings as follows, the applicant was
unfairly dismissed. He should be paid a further two weeks
pay for retrenchment, plus a further four weeks pay for
notice. At the completion of the employment the applicant
was receiving $600 per week. An order will issue that the
respondent compensate him in the sum of $3,600.

2000 WAIRC 00178
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES PHILIP GEORGE ANTHON O’NEILL

V TRIWEST INVESTMENTS PTY
LTD T/AS ATLAS RENT A CAR

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY, 28 JULY 2000
FILE NO/S APPLICATION 1430 to 1999
_________________________________________________________________________________

Result The applicant was unfairly dismissed.
The respondent to pay compensation of
$3,600.

Representation
Applicant/

Appellant The applicant on his own behalf
Respondent Mr J Beedham appeared on behalf of the

respondent
_________________________________________________________________________________

Order.
HAVING heard the applicant on his own behalf and Mr J
Beedham for the respondent, the Commission pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT
1) The applicant was unfairly dismissed.
2) The respondent pay compensation in the sum of

$3,600.00, 50% to be paid within 14 days of the
date hereof, the remaining 50% to be paid one month
later

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.
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Result Application dismissed.
Representation
Applicant Mr M Keogh as agent
Respondent Mr P McGowan of counsel
________________________________________________________________________________

Reasons for Decision.
1. Mr Brian Raven (“the applicant”) was at all material times

employed by the Roman Catholic Bishop of Bunbury

(“the respondent”) as the Principal of St Mary’s Catholic
School in Donnybrook (“St Mary’s”), which position he
commenced in 1996. His employment came to an end on
31 December 1998, following a letter of resignation dated
4 July 1998.

2. The circumstances of the resignation are in dispute
between the applicant and the respondent, leading to this
application pursuant to s 29 of the Industrial Relations
Act 1979 (“the Act”). It was contended by the applicant
in this claim, that the respondent dismissed him harshly,
oppressively and unfairly and an order was sought from
the Commission for compensation pursuant to s 23A of
the Act. The applicant did not seek reinstatement as a
consequence of an amendment to the claim made by the
Commission otherwise constituted in March 1999.

3. The proceedings in this matter were extensive, involving
some five days of hearing and a substantial body of
evidence, both oral and documentary. The applicant was
represented by Mr Keogh as agent, with the respondent
being represented by Mr McGowan of counsel.

Contentions
4. The applicant contended that his resignation in July 1998

was, when taken in the context of events surrounding that
time, truly in law a dismissal for the purposes of the Act
and moreover, the dismissal was unfair. It was said by
the applicant that the circumstances surrounding the
material events occurring in 1998 were such that the
applicant was under very considerable stress and pressure.
It was contended that the respondent effectively procured
the applicant’s resignation in circumstances such that the
resignation was not the result of the exercise of the
applicant’s own free will.

5. On the other hand, the respondent contended that having
regard to all of the material circumstances, the applicant
tendered his resignation after having made a considered
decision over an extended period of time and such
resignation could not properly be characterised as other
than one freely and voluntarily given as a result of the
applicant’s decision making processes. The respondent
relied solely upon the question of the absence of a
dismissal and thus jurisdiction, and elected to put no
submissions to the Commission on the merits or otherwise
of the applicant’s claim. The representative of the
respondent at all material times throughout the applicant’s
employment was the Catholic Education Office (“the
CEO”) the body responsible for the administration of
Catholic education in WA.

6. Whilst in my view it is the events surrounding a meeting
between the applicant and the CEO on 3 July 1998 which
are the most relevant to the determination of this
application, the background setting to this particular
meeting is of importance in understanding the events that
transpired, leading to the termination of the applicant’s
employment. Accordingly, whilst I do not intend to
traverse all of the substantial body of evidence led before
the Commission in these proceedings, I do propose to
deal with some of the background events in some detail.
Consideration of some of this evidence is also necessary
in the resolution of a number of conflicts in the evidence,
which were the subject of submissions to the Commission
in relation to the credibility of witnesses.

Facts
7. The applicant gave evidence that he was appointed to the

position of Principal of St Mary’s at the commencement
of the school year in 1996. He was a qualified primary
teacher and majored in special education. The applicant
had, prior to his appointment at St Mary’s, been employed
in the public education system during 1982. From 1983
until the end of 1998, he had been engaged in the Catholic
education system.

8. During 1996 and 1997 the applicant testified that he
encountered, as the new Principal at St Mary’s, some
resistance from other staff members at the school. This
led to some formal grievances between himself and other
teaching staff members. The applicant sought, and was
provided with, assistance from the CEO in relation to
these matters. The situation developed during 1997,
according to the applicant, that a number of staff left the
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school and it appeared to him that he was receiving blame
for the staff departures. Towards the end of 1997 and into
early 1998, it appeared that these issues had spilled over
into the broader school community in that parents were
beginning to express concerns about the difficulties that
were being experienced at the school. The person at the
CEO that the applicant predominantly dealt with in
relation to these matters was Mr Terry Wilson, who was
the Head of Section for School Personnel.

9. The first significant incident that appeared to trigger
subsequent events relevant to the determination of this
matter was a dispute between the applicant and the St
Mary’s pre-primary teacher Ms Karen Greaves, in relation
to her teaching times.

The Greaves Incident and the Aftermath
10. In relation to this matter, the applicant testified that the

pre-primary teacher Ms Karen Greaves approached him
to ask if she could have an increase in her DOTT (duties
other than teaching) time. This request was then subject
to discussions between the applicant and Mr Rando, an
Assistant Principal at St Mary’s. After considering this
matter, the applicant declined to increase Ms Greave’s
DOTT time that in turn, led to a complaint by her to the
CEO. Mr Wilson of the CEO said this was in or about
February 1998.

11. However, on or about 13 February 1998, Mr Wilson
received a telephone call from Ms Greaves to make an
appointment to discuss certain matters with him. In his
evidence, Mr Wilson said that prior to the appointment,
scheduled for 16 February, taking place, Ms Greaves
contacted him and advised that she did not wish to meet
and that she had decided to resign from St Mary’s. This
prompted Mr Wilson to ask her what the reasons were, in
response to which he was advised by Ms Greaves of
certain complaints about the performance and conduct
of the applicant in his position as Principal. This included
allegations that he was deceitful, nepotistic, and
hypocritical; he intimidated and harassed staff members;
would blame others for mistakes and was concerned with
appearances rather than substance.

12. In the absence of particulars regarding these allegations,
Mr Wilson advised Ms Greaves that these matters could
not be taken any further on a formal basis by the CEO.

13. As Ms Greaves had provided notice of termination of her
employment and intended to work during it, there were
some subsequent events. There was apparently some
instability developing both within the school and amongst
certain parents, in relation to Ms Greaves’ resignation.
There was an allegation circulating amongst the school
community that Ms Greaves had been forced by the
applicant to resign. The evidence was that there were
various discussions between the applicant and Mr Wilson,
as to the best manner in which the applicant should handle
this issue.

14. On or about 3 February 1998, the Parents and Friends
Association of St Mary’s arranged a petition of all pre-
primary student parents, raising issues about the
applicant’s management of the school. On 23 February a
meeting took place between the Parents and Friends
Association committee and the applicant to raise these
issues. That same evening, a special meeting of the St
Mary’s Board took place, in support of the applicant. A
copy of the petition was subsequently sent to Mr Wilson
at the CEO. The petition, annexed to Mr Wilson’s witness
statement, contained some 30 signatures and referred to
Ms Greaves’ resignation, and the concern that it had
generated.

15. Furthermore, the evidence of both the applicant and Mr
Wilson indicated that at about this time, the applicant
became aware that a certain group of parents in the school
community were meeting on a regular basis to discuss
difficulties with the applicant’s performance as Principal.
Additionally, Mr Wilson said that the CEO received a
number of letters and telephone calls from parents of
children at St Mary’s, expressing concern about
developments at the school. Exhibit R1 included a copy
of a letter from the applicant and Mr McCabe, the
Chairperson of the Board, in response to the parental

discontent that was developing. That letter, dated 24
February 1998, appeared on the evidence to have led to
further responses from the parent body and, formal parts
omitted, it provided as follows—

“It has been brought to our attention that there are
some grumbles of discontent being aired amongst
some of you. Some of these are of great concern due
to the slanderous and defaming nature of them.
We would like to remind parents of the appropriate
procedure or forum for the airing of complaints or
queries.
The first port of call should be directly to the Princi-
pal. This has always been the case and has been
communicated clearly and regularly to parents
through the newsletter. It is our experience that most
parents find this provides a quick and satisfactory
resolution.
If, however, there are concerns that parents feel have
not been heard or resolved, these are the appropri-
ate people to consult—

1. Mr John Borserio
Regional Officer
Catholic Education Office of Western Australia
PO Box 754
Bunbury WA 6231

2. Mr Terry Wilson
Head of Section
Professional Development and Staffing
Catholic Education Office of Western Australia
PO Box 198
Leederville WA 6903

3. Mrs Therese Temby
Direction of Catholic Education of Western
Australia.
Executive and Secretariat
Catholic Education Office of Western Australia
PO Box 198
Leederville WA 6903.”

16. It appears that there were some concerns amongst the
parent body regarding the tone of the above letter, with at
least one parent writing to the applicant complaining about
it. A copy of this letter was also contained in exhibit R2.
Despite the existence of the letter from a parent dated 25
February 1998, the applicant maintained in cross-
examination that he received no response to the joint letter
from himself and Mr McCabe. Additionally, at about the
time of these events, it was apparent that there was a
substantial decline in student numbers at St Mary’s. The
applicant accepted in evidence that there was a gulf
developing between himself as the Principal and the parent
body. He also accepted that the numbers of students
leaving St Mary’s was also connected to the difficulties
that were developing with him as Principal.

17. Additionally, the applicant accepted that as a Principal,
leadership and management skills were important and far
more so than in an Assistant Principal role, which he had
previously occupied before employment at St Mary’s.

18. As a result of the communications between the applicant
and the CEO and communications between parents and
the CEO, a pro-former letter was sent to each parent who
had written to the CEO expressing concerns. This letter,
signed by Mrs Temby, the Director, advised that Mr
Wilson would attend the school on 11 March 1998, in
order to speak with parents about their concerns. It also
indicated that the applicant would be present during these
meetings. A copy of the letter was annexure H to Mr
Wilson’s witness statement. It was Mrs Temby’s evidence,
that whilst she was not directly involved in the issues
surrounding St Mary’s and the applicant at this time, she
was kept abreast of developments principally through Mr
Wilson and to a lesser extent, the Deputy Director of the
CEO, Mr Dullard.

19. As to the events of March 1998, Mr Wilson testified that
he spoke with the applicant a few days prior to 11 March
1998, the day proposed for the school visit, to discuss
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with him the reason for the parent meeting’s and that he
would in turn report the results of the visit to Mrs Temby.
The school visit took place as planned.

20. Mr Wilson said that prior to the scheduled meetings with
parents, he discussed with the applicant the specific issues
raised in letters from the parents received by the CEO.
Mr Wilson said that prior to each interview, he showed
the applicant a copy of each letter and discussed the issues
raised by it. The evidence then was that Mr Wilson
effectively conducted the interviews, asking questions of
the parents and providing the applicant with an
opportunity to comment on any issues raised. He testified
that at all times during these interviews, he was supportive
of the applicant and in his view the applicant was not
flustered or lost for words.

21. In contrast, it was the applicant’s evidence that many of
the issues raised by the parents took him by surprise and
he did not consider himself to be in a position to
adequately respond to these matters. A number of
allegations came to light in relation to the applicant’s
conduct during these interviews including that the
applicant had demonstrated how to make a flame thrower
in one of his classes; that he had left classes unsupervised;
that he had allowed a student to demonstrate the making
of a bolt bomb in class; and that he had driven his car
recklessly by doing “doughnuts” in the Donnybrook
rubbish dump car park with students in the vehicle.

22. Following the interviews with parents, Mr Wilson, the
applicant and Father Tony Chiera meet to discuss the
issues. Mr Wilson said that at this meeting, he indicated
his views on those allegations which he considered were
not sustainable, those matters which the applicant had
conceded and of those, the matters which were minor
and those more serious.

23. The outcome of the interviews was a confidential report
prepared by Mr Wilson for Mrs Temby dated 12 March
1998 and tendered as exhibit R4. This report outlined the
background to the events to that point in time, and
summarised the correspondence from parents and the
allegations raised against the applicant during the course
of the interviews with parents on 11 March. The summary
contained in the report in my view is important in the
context of subsequent events and it provided as follows—

“In summary
Those against
Throughout the interviews I asked parents and staff
whether they believed that the situation was ‘fixable’.
While some were of the opinion that aspects could
be resolved, the majority of parents felt that the situ-
ation was not fixable (although this is not surprising
given that most were coming to be critical)—
Many parents have lost the ability to trust Brian
Raven. They believe that he is a liar and will tell any
fabrication to put himself in the best light. This is a
fundamental problem and one that will not be over-
come easily.
Some parents and staff have reached the stage where
they refuse to meet with Brian unless they are ac-
companied by a witness because they claim that he
will not acknowledge ‘the truth’ at a later stage.
Additionally, their belief is that Brian is always want-
ing people to ‘forgive and forget... to move on’ when
mistakes are made. They believe that he simply blames
others for the mistakes and never owns the real prob-
lem so that the problem is never dealt with and fixed.
A corollary to this is that there appears to be a be-
lief that when the pressure builds up, Brian loses his
judgement and ‘cool’. Some parents are unwilling
to go to him when they have a problem because they
feel intimidated and harassed by him when they go
into his office (at least on occasions). This is preva-
lent among the mothers who were critical of Brian.
Those in favour
However, all of this must be tempered by 2 very strong
factors—
There is a strong belief among a group of parents
that there is a small pocket of people who have a

strong agenda against Brian. This group was nick-
named in the community, “the purple circle” and
was reliably named by both Chris McCabe and Ross
Pescott (upon my request and not of their volition)
as the Trigwells, Greaves’, Horrocks’ and Skehans.
Since Brian has become principal, other formerly
disenfranchised members of the community have
been more accepted in the school and the ‘old guard
clique’ has been disempowered. The resignation of
Karen Greaves and potential resignation of Sue
Skehan is the death throes of this ‘purple circle’.
Once it is gone then Brian will be able to get on with
running St Mary’s Donnybrook without their inter-
ference.
Brian has the strong support of Fr Tony Chiera who
believes that he is doing a good job as a principal in
a difficult situation. Fr Tony would accept that there
has been resistance in the school from the old guard.
In conclusion
Whether Brian continues as the principal of St
Mary’s Donnybrook or not, the division in the com-
munity is deep enough to ensure that parents will
withdraw their children from the school whether he
stays or goes. Possibly 10 families will leave if Brian
stays—there is no indication of how many families
would leave if Brian goes.
Brian Raven admits to being under extreme pres-
sure. His judgement becomes impaired while he is
under this pressure. Last year he was given exten-
sive counselling support to cope with a couple of
background difficulties unrelated to the specific dif-
ficulties he is facing at St Mary’s Donnybrook. His
own belief is uncertain in his capacity to continue
and for his family to cope with the ongoing pressure
that will accompany a long, slow and arduous re-
building campaign within the school community.
He has sufficient support in the parents, staff and
especially Fr Tony Chiera to tackle the problems that
exist in Donnybrook. The problem is fixable.
What is in doubt in my mind is his ability to make
sound judgements during times of pressure (essen-
tial in a leader).”

24. In relation to this report, Mr Wilson testified that he told
the applicant that the content of the report would be
discussed with him and that further, he could have some
input into a letter to the parents reporting upon Mr
Wilson’s investigations. It was also proposed that in
approximately two weeks time it was hoped that the
matters could be finalised.

25. Subsequently, on 17 March 1998, Mr Wilson telephoned
the applicant to arrange a meeting with him at the school
on 20 March 1998 at 4.00pm to discuss the report. Mr
Wilson said that he also advised the applicant that Mrs
Temby would join them at 5.00pm on that day. It was Mr
Wilson’s evidence that 20 March was selected as a date
to meet because it was a professional development day
for staff and thus no one else would be present at the
school. It is to be noted that the applicant did not recall
being contacted on 17 March and his evidence was that
Mr Wilson telephoned him on the morning of 18 March
to advise that he would attend that afternoon. The
applicant also said that he did not have prior notice of
Mrs Temby’s intention to also meet that afternoon.

26. The evidence was that both Mr Wilson and the applicant
discussed the content of the report and the issues raised.
In particular, mention was made of the fact that the
applicant’s overall performance did not warrant dismissal
and his performance in areas of theological/faith
leadership and pastoral leadership were satisfactory. Areas
criticised in the report included the applicant’s leadership
in educational and administrative areas. A number of steps
were to be taken to address these matters including a
support and monitoring process would be established
comprising assistance from Mr Borserio, the CEO’s
Regional Officer for Bunbury, who would report on the
applicant’s progress to Mrs Temby; that the applicant’s
lack of judgement concerning student safety would result
in a formal warning given to him that repeat conduct
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would lead to dismissal; that the Assistant Principals of
the school would monitor the applicant’s behaviour for
any repeat conduct of a like kind; that the applicant’s
formal review process, scheduled to take place in May
1998 would be postponed until the 1999 school year;
that a further visit by Mr Wilson to the school would take
place on 25 March to discuss some of the report with
other staff; and a letter would be sent to parents on 25
March 1998 which was provided in draft form to the
applicant and he was invited to comment.

27. Mrs Temby then arrived at the school to join the meeting
with Mr Wilson and the applicant.

28. It was Mrs Temby’s evidence that she had reviewed Mr
Wilson’s report of 12 March 1998 regarding the
applicant’s performance. She said that as a result of the
report, she prepared a letter dated 20 March 1998 to the
applicant that was exhibit R5. This letter referred to the
various interviews with parents and staff complaints and
the issues arising. The letter contained a warning in
relation to the inappropriate conduct referred to above.
Mrs Temby said that when she joined the meeting the
applicant welcomed her and they exchanged pleasantries.
She asked the applicant whether he had been appraised
of Mr Wilson’s report, which he said he had. It was Mrs
Tembys’ evidence that she then handed the applicant the
letter of 20 March and discussed its content with the
applicant. I pause to note that the applicant in cross-
examination, conceded that he was “in error” in relation
to the specific matters raised in the report regarding lack
of judgement for student safety. I should also note that
the applicant’s version of the events as to Mrs Temby’s
demeanour and approach during the meeting was in
contrast to the evidence of Mrs Temby. He said that she
was very unfriendly and hostile during the meeting.

29. The evidence further was that Mrs Temby advised the
applicant that the formal review of his employment
scheduled for later that year would be postponed until
1999, in order for the applicant to have time to resolve
performance issues in the ensuing period. Mr Wilson
testified that at all times during this meeting the CEO
maintained the position that the “problems were fixable”
and that the CEO would be supportive of him. It was the
evidence of both Mrs Temby and Mr Wilson that the
applicant expressed some relief during this meeting that
the issues arising in both the 12 March report and the
letter of warning dated 20 March, were not going any
further than a formal warning.

30. It was also Mr Wilson’s evidence that during the course
of the meeting, the applicant had acknowledged
performance problems in particular in 1997, and that he
had experienced difficulties with alcohol during this time.

31. Subsequently, on 25 March Mr Wilson held a meeting
with the St Mary’s staff, at which the applicant was
present. Mr Wilson reported the results of recent events
to the staff and the future courses of action. Apparently,
Ms Greaves, who was still working out her notice period
at the time, left the meeting on Mr Wilson’s evidence, in
a hysterical and upset manner. She was apparently critical
of the CEO, alleging that it had “swept under the carpet”
the issues with the applicant. The applicant’s evidence in
relation to Ms Greaves departure from the meeting was
consistent with that of Mr Wilson.

32. It was the applicant’s evidence that at around this time
the parent body was becoming increasingly polarised and
that he felt under very considerable pressure. He also
testified that throughout this period he maintained
constant contact with the CEO, in particular Mr Wilson,
whom he described as one of a number of confidants, as
to how he should handle the situation at St Mary’s.

33. At all times in dealing with these issues, Mr Wilson said
that the CEO continued to provide support to the applicant
for as long as he chose to remain at the school. Mr Wilson
testified that at no time did he instigate the issue of the
applicant resigning from the position of Principal. He
said that any discussion of possible resignation was at
the initiative of the applicant and moreover, he said that
he told the applicant that any decision as to whether he
should stay or leave the school, in view of the

circumstances, was his decision but that decision should
not be made in haste. I note at this stage that in cross-
examination the applicant said that he did not advise Mr
Wilson in any form, that he was going to resign as
Principal.

Events between April and 3 July 1998
34. Events continued from April 1998 until the critical

meeting between the applicant and Mrs Temby of the
CEO on 3 July 1998. Reports appeared in both the print
and electronic media in relation to the dissension at St
Mary’s. The applicant’s evidence was that the pressure
from these events continued to mount upon him. Other
complaints, which are not here relevant to particularise,
were made by certain sections of the parent body. It was
also Mr Wilson’s evidence that in the period April to June
1998 the matters involving the applicant and dissension
with parents got worse. It was his view that a group of
parents would not let go of matters in relation to the
applicant’s performance. Mr Wilson also acknowledged
that these issues were applying considerable pressure to
the applicant. He said that both he and the applicant
maintained an almost continuous dialogue at this time.

35. On 5 May 1998 a Parents and Friends meeting at St
Mary’s was held. Both Mr Wilson and Mr Dullard of the
CEO attended this meeting, as did the applicant. Mr
Wilson went through his report of 12 March to Mrs Temby
and indicated to the meeting that the applicant had the
CEO’s full support. A range of options to respond to the
dissenting parents were canvassed at this meeting, which
resolved to adopt a pro-active position to try to influence
positively, the views of dissenting parents.

36. Mr Wilson testified that on or about 13 May 1998, he
received a telephone call from the applicant advising that
he had decided to resign because of the continuing
pressure at St Mary’s. Mr Wilson said that he told the
applicant that he would not accept his resignation and
that he should consider the position further and discuss
the matter with his wife, before making any final decision.
Mr Wilson advised the applicant that if he did intend to
resign then it should be in written form and from the end
of the year or earlier, if other opportunities were available.
He told the applicant that the discussion would remain
confidential. Mr Wilson’s evidence also was that he said
to the applicant that if he did want to pursue the matter of
resignation, then he, Mr Wilson, would approach a person
from the Mandurah Catholic College as to whether there
were any available positions. It was Mr Wilson’s evidence
that the applicant asked him to do this. Mr Wilson said
that his impression was at the end of this telephone
conversation, that the applicant had not actually resigned
but was actively considering his position.

37. The applicant’s version of this telephone discussion was
somewhat different. He testified that at no stage did he
resign or raise the issue of resignation, but Mr Wilson
did. He did agree however, that he requested Mr Wilson
to contact the Mandurah Catholic College to pursue
possible positions. The implication to be drawn from this
request is a matter upon which I comment further below
when dealing with issues of credibility.

38. The next significant background event was a facsimile
dated 17 May 1998 from the applicant to Mr Wilson.
Formal parts omitted the facsimile provided as follows—

“Please excuse the fax rather than a phone call but
I can sometimes express myself better on paper than
on the phone!
Since I spoke to you last a number of things have
taken place which have shed more light on the deci-
sion I have been contemplating. The result of this is
that rather than confirm in my mind the need to move
on these events have made me feel a greater need
and desire to stay on...
Along with all of this I have been reflecting, talking
and praying a lot along with my wife. The cost of
leaving for us is very high, not only financially but
emotionally and for our family as a whole. While we
know that to keep pushing on also comes at a cost,
(these troublemakers are not going to go away in a
hurry), we feel that at this stage that cost is not as
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high as the cost of going, especially under the cur-
rent circumstances. Deep within me there is still a
burning desire to keep on going and it keeps speak-
ing to me... I’m sorry if this sounds like an emotional
rollercoaster, but I think the last week has been im-
portant for me to really look at what has happened
and what can happen from now. I sincerely thank
you and Theresa for the enormous support and en-
couragement you have given and continue to give
me, I know I am not alone in this battle.”

39. Mr Wilson said that when he received the facsimile he
telephoned the applicant and told him that he was pleased
that the applicant was not going to proceed with his
resignation. He did say however, that the applicant should
be careful about giving a verbal resignation as this may
be as good as a written one. The applicant’s evidence
was that this comment surprised him. When the facsimile
of 17 May 1998, which was exhibit R7, was put to him
in evidence, the applicant testified that at times he felt he
wanted to leave and at other times he felt he wanted to
stay. He also said in cross-examination that he expressed
the view to confidants that he was considering resigning
and this included Father Tony. Whilst at times in his
evidence the applicant said that he realised after a period
of time that the CEO was not going to support him, this
was inconsistent with the extract from exhibit R7 noted
above. When this was put to him in cross-examination,
the applicant replied somewhat curiously, that this passage
in the facsimile was so that “he wanted the CEO to stop
putting pressure on him and this was to crave the support
of the CEO”. I also comment on these matters further
below.

40. On 16 June 1998 Mr Wilson and Mr Dullard attended a
St Mary’s Board meeting in Donnybrook. Mr Wilson said
that prior to the meeting, he also meet with the applicant.
It was Mr Wilson’s evidence that the applicant told him
that he had reached the point of frustration such that he
“wanted to let go”. The applicant told him that he would
be resigning from the end of the school year and would
make a final decision during second term holidays. In his
evidence, the applicant denied this.

41. At the Board meeting, Mr Wilson indicated that the CEO
continued to support the applicant and that dismissal was
not an option. Discussion took place about the merits of
a public meeting involving parents, which proposal was
accepted. It was also Mr Wilson’s evidence that at about
this time, he had formed the view that the school
community would stagnate under the applicant, because
of his inability to lead the school out of its difficulties.
These views were expressed by Mrs Wilson and Mr
Dullard to Mrs Temby in a memorandum of 17 June 1998
tendered as exhibit A11. Mr Wilson testified that he did
not discuss the content of this memorandum with the
applicant. In particular, the penultimate paragraph of this
memorandum refers to the activities of the dissenting
parents and that they “have continued to hold meeting’s
and openly state they are going to maintain a campaign
against Brian Raven until he leaves.”

42. A meeting was held on 23 June 1998 in Donnybrook for
the purposes of the public meetings with parents. Prior
to this, Mr Wilson met with the applicant and Mrs Raven.
On Mrs Raven’s evidence, this was at their request. The
applicant gave evidence that the meeting had two
purposes, firstly to discuss his future and secondly the
public meetings with parents scheduled for that evening.
It was common ground that a range of options was
discussed at the meeting regarding the applicant’s future.
Those options included the applicant remaining as
Principal at St Mary’s; to take an Assistant Principal’s
position at Mandurah; or for the Ravens to stay living in
Donnybrook and for the applicant to apply for teaching
positions in Busselton. Whilst Mrs Raven gave evidence
that Mr Wilson at this meeting suggested that the applicant
could be transferred to another Principalship within the
CEO, Mr Wilson denied this and said that such a transfer
was not possible in the Catholic education system in
Western Australia.

43. At this meeting, Mr Wilson said that he advised the
applicant that if he decided to stay at St Mary’s he would

continue to receive the support of the CEO, as he would
if he considered taking either of the other two options
discussed. His evidence was that at no time did he pressure
the applicant into making a decision and said that he told
the applicant that he should take his time and seriously
consider his position having regard to by his professional
and personal circumstances. Mr Wilson however, did say
in evidence that as the position in Mandurah was being
advertised, that position may be filled if the applicant
didn’t act soon. It was Mrs Raven’s evidence that her
impression was that the CEO was pushing the applicant
to make a decision to resign during this meeting. I also
note that it was the applicant’s evidence that he had
thought about the options discussed in this meeting and
had discussed them with Mrs Raven on a number of
occasions over a period of time. He testified that he had
discussed the Mandurah option in early 1998 and after.
The applicant agreed that at the conclusion of this meeting
Mr Wilson said that he should consider the options, which
he did.

44. The applicant gave evidence about the public meetings
with parents that evening. He said that at the conclusion
of the meetings he felt absolutely devastated. This is in
contrast to the evidence given by Mr Wilson and Mr
Dullard also attended the meetings. Their evidence was
that whilst the second meeting was more lively than the
first, both meetings were adequately controlled and on
only one occasion, was the applicant cut short in
answering a question when in Mr Dullard’s view the
applicant was straying away from the relevant issue and
laying blame elsewhere.

45. Mr Wilson and Mr Dullard prepared a memorandum dated
29 June 1998 to Mrs Temby, reporting on the meetings
held at Donnybrook. A copy of this memorandum was
annexure R to Mr Wilson’s witness statement. The
memorandum expresses the view that the applicant by
that time could not lead the school community out of the
difficulties that he had created. It recorded that a
significant majority of the parents had lost faith in the
applicant and that the applicant should, as soon as he has
an alternative position, take sick leave and an Acting
Principal appointment outside of the CEO. Also noted
was the potential loss of a further 25 to 35 students by
the end of the year and indicated that the applicant should
resign prior to mid term three, with such resignation being
kept confidential.

46. On 25 June 1998 the applicant sent to Mr Wilson a
facsimile in relation to his position. The applicant testified
that at the time of writing this letter he had not been able
to reach a decision about his future because of the pressure
that he said he was then under. Formal parts omitted, this
facsimile, which was exhibit R12, provided as follows—

“I have had a lengthy discussion with Helen about
the need for closure on this business here in Donny-
brook. The enormity of this decision requires us as a
couple to spend a little more time in mature discus-
sion, without the pressures of the last few days
distorting this decision.
We understand that Mandurah will need to be set-
tled relatively quickly, therefore our need not to take
weeks to come to this decision....
I again thank you for the pastoral care given to us
and ask that you continue to be patient with us as
we come to this important decision.”

47. I have set out the text of this communication as I consider
it to be a significant indicator of the applicant’s state of
mind leading up to the meeting with Mrs Temby of the
CEO on 3 July 1998.

48. The applicant’s evidence was that he subsequently spoke
with his Assistant Principal about needing to take the last
week of school term off because of his then state. Mrs
Raven testified that she also spoke with Mr Rando on
Friday 26 June and told him that the applicant would be
seeing a doctor the following week and needed the week
off. She also gave evidence that she spoke with Mr Rando
on Sunday 28 June to confirm that arrangements had been
put in place for the applicant to take sick leave during
that week. On the following Monday the applicant asked
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Mrs Raven to drop a note off to Mr Rando at St Mary’s.
A copy of this note was annexure T to Mr Wilson’s witness
statement. Notably, the penultimate paragraph of the note
refers to the applicant taking indefinite leave and that he
should not be contacted, with any need for contact to be
made with Mr Borserio.

49. Mr Rando gave evidence. He said that contrary to the
applicant’s evidence, in the week prior to 29 June 1998
the only indication that the applicant gave that he may
not be at school the following week was an off hand
comment to that effect. He testified that there was no
detailed discussion at all as to arrangements to be made
for the following week. Mr Rando said that the next he
heard of this matter was when he received the applicant’s
handwritten note from Mrs Raven, which note took him
by surprise and he said that it “left him in the lurch”. Mr
Rando then had to take advice from the CEO as to what
steps he should adopt to cover the position. Additionally,
Mr Rando testified that in or about May and June 1998,
the applicant had indicated to him his dissatisfaction with
the Board, the parent body of St Mary’s and the CEO
and intimated that it may be better for him and his family
to leave the school. He also mentioned rejecting an offer
of a position at Greenbushes Tin.

50. I now turn to the meeting between the applicant and Mrs
Temby on 3 July 1998.

Meeting of 3 July 1998
51. Mrs Raven testified that she telephoned Mrs Temby’s

secretary on 25 June to make an appointment for the
applicant and herself to meet with Mrs Temby the
following week. An appointment was scheduled for 3 July
at the CEO’s offices in Perth.

52. Mrs Temby testified that the request for a meeting with
the Ravens took place in the background knowledge that
there had been discussions between the applicant and the
CEO regarding the possibility of the applicant working
in Mandurah. She also said that she was aware that the
applicant had purported to tender his resignation, albeit
orally. Whilst she said that Mrs Raven did not give a
reason for requesting the meeting, she assumed, from the
background events, that the applicant was looking for a
way out of the difficult situation confronting him at St
Mary’s.

53. The applicant said that he and his wife attended the
meeting on 3 July at the CEO’s Perth office. He said that
it was his intention that the meeting be used to discuss
ways in which the community issues could be resolved,
whilst he remained as Principal. He further testified that
none of the options that he wanted to discuss with Mrs
Temby included his resignation. The applicant gave
evidence that initially during the meeting he outlined the
issues as he saw them at St Mary’s. He put forward a
proposal that he take long service leave in term four with
the possibility of undertaking study in 1999 to enable the
situation to become stabilised in Donnybrook. He said
that when Mrs Temby queried him about his intentions
for term three he said that he intended to return to St
Mary’s. In response, the applicant said that Mrs Temby
advised him that there was no option for him to return to
St Mary’s and that in her view the situation was serious.
The issue of him taking leave in the last week of term
two was raised by Mrs Temby and she advised him that
she considered his conduct as to how he dealt with Mr
Rando was unprofessional. It was also the applicant’s
evidence that Mrs Temby produced for the first time a
copy of a report by Mr Borserio in relation to the
applicant’s administrative performance at the school.

54. The applicant went on to say that Mrs Temby then told
him that returning to St Mary’s was not an option and
she then presented a proposal for him terminating his
employment. It was also the applicant’s evidence that Mrs
Temby required the applicant’s resignation within 24
hours. The applicant said that Mrs Temby then left the
Ravens for approximately 10 minutes so they could
discuss their position. He said that he felt under extreme
pressure and that resignation was the only option for him.
Mrs Temby then rejoined the meeting and the verbal
proposal discussed earlier was noted down by her and

they were given a copy to take with them. The applicant
said that he also took a note of Mrs Temby’s telephone
contact number at her farm in Donnybrook, where she
would be over the weekend. Mrs Raven testified that her
view of the meeting was also that the applicant was given
no option to continue as Principal at St Mary’s and that
Mrs Temby said to the applicant that he had no option
but to resign and that it had to be done within 24 hours.

55. Subsequent to the meeting, the applicant, with it appears
considerable assistance from Mrs Raven, prepared a letter
dated 4 July 1998, which contained his resignation. This
letter was exhibit R15.

56. Mrs Temby’s version of the events of the meeting of 3
July was somewhat different to that given by the applicant
and Mrs Raven. She testified that both the applicant and
Mrs Raven were in good spirits throughout the meeting
and there was nothing in the applicant’s demeanour to
indicate anything different to her previous dealings with
him. She said that although Mrs Raven was present, most
of the discussion was between herself and the applicant.
Mrs Temby testified that the applicant gave an overview
of the situation at St Mary’s as he saw it. He noted the
significant decline in school enrolments from 172 to a
projected 90 with further withdrawals foreshadowed. She
said that he told her that in his opinion the school
community was divided and this would remain so whether
he stayed or left as Principal. The applicant told her that
it was extremely difficult for both him and his family to
remain in Donnybrook as the Principal of St Mary’s. Her
evidence was that the applicant said to her that it was
time to resolve the matter as he did not wish to see
enrolments in the school fall any further.

57. Mrs Temby said that during the course of the discussion
with the applicant three options came out of the
discussions. First the applicant would take 12 months
study leave in 1999 and long service leave for term four
in 1998. He would return to school in term three with
this option. The second proposal was for the applicant to
leave St Mary’s and move to Mandurah or elsewhere and
seek an Assistant Principal position. The third option
discussed was for the applicant to take time off from the
school. Mrs Temby said that in relation to the first option,
she noted the applicant’s handwritten note to Mr Rando
and considered his conduct in this regard as
unprofessional. She also raised the report from Mr
Borserio about shortcomings in the applicant’s
administration performance and that he would need
further support to address these issues.

58. Mrs Temby said that after considerable discussion in the
meeting, she proposed a possible solution to the situation
for the applicant to be given paid leave in term three,
long service leave in term four and for his Principalship
to finish at the end of 1998. She said that this would
provide time for the CEO to assist the applicant in
obtaining another position. She also told the applicant,
in response to a question from him, that he was probably
better suited to an Assistant Principal position, particularly
in the area of religious education. Consistent with the
evidence of the Ravens, the meeting then broke for the
Ravens to consider the situation.

59. Mrs Temby gave evidence that the meeting then
reconvened and the applicant asked her to draft out the
proposal as discussed. This was done with the input of
both the applicant and Mrs Raven, particularly on Mrs
Temby’s evidence, in relation to superannuation
entitlements. A copy of Mrs Temby’s handwritten note
was annexure E to her witness statement. A copy of this
note was given to the Ravens and Mrs Temby included
her weekend telephone contact number if they wished to
discuss the matter further over the weekend. As Mrs
Temby was going on annual leave that day, she told them
Mr Dullard would be the Acting Director of the CEO and
the applicant should let him know of his decision.

60. It was Mrs Temby’s evidence that the meeting was
amicable and the applicant said at its conclusion that he
would probably decide to proceed with the suggestion of
Mrs Temby that he conclude his employment in December
1998. Mrs Temby testified that at no time did she demand
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the applicant’s resignation within 24 hours nor that there
was no option for the applicant to return to St Mary’s.
She did however say in cross-examination that she
considered that it would be, in the circumstances, very
difficult for him to return to the school, particularly in
view of his note to Mr Rando.

61. Whilst Mrs Temby and the applicant saw each other on
the following Sunday at church, neither discussed the
matter and Mrs Temby’s evidence was that the applicant
greeted her in a friendly manner. Mrs Temby also said
that she spoke with Father Tony Chiera on 4 July. Her
evidence was that when she told him of the meeting the
previous day with the applicant and his wife, Father Tony
indicated to her that he thought the applicant would take
up any option to resign because that was what he had
indicated to him previously. He also thought that the
applicant would probably raise some financial issues with
the CEO. I pause to note at this point that it was also Mrs
Temby’s evidence that she was aware of the fact that the
applicant had been under considerable pressure as a result
of the circumstances at St Mary’s and had sought medical
assistance in this regard.

62. Mr Dullard said that Mrs Temby had briefed him as to
the outcome of the meeting of 3 July. He said that she
told him to expect some communication from the
applicant in the week commencing 6 July. Mr Dullard
telephoned Mrs Temby on 6 July to see if there had been
further developments over the weekend. There had not
been. Later that day, Mr Dullard received exhibit R15,
the facsimile from the applicant dated 4 July 1998. The
facsimile record indicated that it had been faxed from the
Riverton Bridge Pharmacy at 9.47am on 6 July.

63. The terms of exhibit R15 are very significant. Formal
parts omitted the letter reads as follows—

“Following our discussion Friday, 3rd July, 1998 and,
given the current situation at St Mary’s School in
Donnybrook, I feel the only option available to me
is to resign from my position as Principal effective
on 31st December, 1998.
Although this saddens me greatly, it is clear that you
believe this is the best for all concerned and the only
viable option. I respect your position and advice in
this.
I wish to accept the following offers made by you at
our meeting on Friday, 3rd July. Those being—
That for Term Three of this year I will be on paid
leave from St Mary’s School.
That for Term Four of this year I will take my Long
Service Leave.
If in 1999 I make the decision to study that

a. the CEO will maintain my service record
as continuous.

b. my superannuation will be frozen and the
CEO will meet my employee and employer
contributions for the year.

That when I apply for other positions in the system,
be it for 1999, or 2000 (should I study in 1999), that
you will contact Principals re interviewing me for
the position.
In addition to these I wish to request that you con-
sider giving me salary maintenance for at least one
year should I be employed within the Catholic Sys-
tem in 1999 or 2000 (after studying in 1999). This
would give my family time to adjust to the sudden
change in our financial situation, that will result from
this situation of me having no option but to resign
from my current position.
Alternately, and for the same reasons, should I not
receive a suitable position within the system when I
apply, or should I choose to leave the system alto-
gether I would like you to give consideration to the
possibility of a redundancy or retrenchment arrange-
ment.
I make these additional requests, Therese, as I firmly
believe that the problems encountered at St Mary’s
this year, have been largely due to an ongoing

campaign against me. A campaign which I thank
(sic) you, Therese, that you have acknowledged pub-
licly. This campaign has made my position as
Principal at St Mary’s untenable, the pressures and
personal stress of this has caused me to have great
difficulty in performing my duties as Principal to
the best of my ability. This has now led to the situa-
tion where, as you discussed with my wife and I that
the best option is for me to resign.
I trust you will view these additional requests with
pastoral care and consideration.”

64. Both the applicant and Mrs Raven said that the two
additional matters relating to salary maintenance and the
possibility of a redundancy, were matters that they
discussed and decided to add as a further proposal for
the CEO to consider.

65. The two additional proposals put by the applicant were
the subject of discussions between Mrs Temby and Mr
Dullard. As a result of those discussions, the CEO did
not agree to salary maintenance but offered the applicant
an ex-gratia payment of $10,000. Mr Dullard
communicated this to the applicant and in evidence he
said that the applicant was grateful for his response and
the $10,000 offer. Mr Dullard confirmed the CEO’s
acceptance of the applicant’s proposal set out in exhibit
R15, as modified by their earlier discussions. This was
done in the form of a letter dated 6 July 1998 and was
annexure H to Mr Dullard’s witness statement. It was
both Mrs Temby’s and Mr Dullard’s evidence that in
subsequent discussions with both the applicant and Mrs
Raven, there was never any complaint that the applicant
had felt pressured by the CEO to resign.

66. The evidence also was that since the effective date of the
applicant’s resignation in December 1998 he had been
on workers compensation and had received the benefit of
income protection insurance. Additionally, the applicant
obtained a permanent full-time teaching position at
another school in or about April 2000.

67. Before turning to my findings and conclusions in relation
to the applicant’s claim, consideration needs to be given
to the credibility of witnesses who gave evidence, in view
of significant conflicts in the evidence on matters of
substance. Mr McGowan submitted to the Commission
that in the event of a conflict between the evidence of the
applicant and that given by witnesses for the respondent,
the latter should be preferred. He submitted that the
applicant’s evidence was, on key matters, wholly
unreliable and that generally speaking, I should conclude
that the applicant was evasive, argumentative, and refused
to accept basic propositions when confronted with
contradictory evidence, some of it his own, when under
cross-examination.

68. I have considered the submissions as to this issue carefully
and I have examined all of the evidence in relation to
these matters. I also had the opportunity to closely observe
the witnesses giving their evidence and the manner in
which their evidence was given. I do not wish to traverse
all of the issues raised by counsel for the respondent in
this regard. Suffice to say, that having considered all of
these issues, I prefer the evidence of the respondent’s
witnesses to that of the applicant. I consider that the issues
raised by counsel for the respondent in this regard strongly
support the conclusion as to my preference for the
respondent’s evidence to the applicant’s evidence, where
it conflicts.

69. It was clearly the case that on a number of occasions the
applicant prevaricated in his responses to questions.
Moreover, he was on a number of occasions, most
reluctant to concede ground when faced with evidence
directly contradictory to his stated position. An example
of this is referred to above when despite testifying that
he did not have the support he wanted from the CEO, his
own correspondence was to the contrary. Furthermore,
as I have noted already, when these matters were put to
him in evidence, his response was to say the least,
somewhat perplexing. A further example is the applicant’s
denial of ever suggesting to Mr Wilson that he may resign,
yet it was common ground he asked Mr Wilson to follow
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up the possibility of an alternative position in Mandurah.
The inconsistency of these two propositions is apparent.
Additionally, it is in my view more likely than not, that
the circumstances facing the applicant at the material
times, may well have clouded his recollection of events
and impressions gained from them. With these
considerations in mind, I turn to my findings and
conclusions in this matter.

Findings
70. The catalyst for the issues that finally came to a head

consequent upon the meeting between Mrs Temby and
the applicant and his wife on 3 July was the resignation
of Ms Greaves from St Mary’s and the consequent
disruption this issue caused in the parent community. I
so find. Additionally, I find that as a consequence of
agitation by some within the parent body at St Mary’s,
the performance and conduct of the applicant as Principal
became an issue. This was clearly an issue for both the
applicant and the respondent, as his employer. However,
given the nature of the role of a Principal, particularly in
a small community such as Donnybrook, the conclusion
is inescapable that it was essential for the applicant to be
able to recover the confidence and trust of the entire parent
body, with appropriate support from the CEO. In my
opinion, the inability of the applicant, over an extended
period of time, to achieve this, is a matter pivotal to the
ultimate outcome leading to the applicant’s resignation
on 4 July 1998.

71. There is no doubt in my mind that as a consequence of
agitation by some within the parent body of the school,
the applicant increasingly found, over a period of time,
that his position as Principal was becoming untenable. I
find that there were specific performance and conduct
issues with the applicant that were addressed by the CEO
through a process of investigation and report. Those issues
were effectively resolved on the basis that the CEO
concluded that the situation within the parent community
was recoverable (see exhibit R4) and the issuance by the
CEO to the applicant of a formal warning in relation to
this conduct (see exhibit R5).

72. However, I find that despite the steps taken by both the
applicant and the CEO, including various meetings with
the parent body and remedial steps put in place to assist
and support the applicant, the pressures brought by certain
parents in the community did not abate. If anything, on
the evidence, it appeared that those pressures continued
and escalated and I find accordingly. I also find that as a
consequence of the investigations undertaken by the CEO
in relation to the applicant’s conduct, and his responses,
there was no cause open to the respondent to dismiss the
applicant. I also find that at no stage did the respondent
contemplate dismissal, moreover, steps were taken by the
CEO, for example postponement of the applicant’s review,
to enable the applicant to have time to overcome the
difficulties facing him and recover the confidence of the
parent body at St Mary’s.

73. I find that at times, and in my view quite naturally, the
applicant was under considerable pressure because of the
difficulties with the parent body at St Mary’s. Also, the
applicant had issues to address in relation to his
administrative duties which, it was common ground, was
the subject of a report and ongoing supervision and
assistance through Mr Borserio of the CEO. I am also
satisfied and I find, that at all material times Mr Wilson
in particular of the CEO, provided ongoing support and
counsel to the applicant. As the applicant himself admitted
in evidence, I have no doubt that the applicant regarded
Mr Wilson as one of his confidants. The applicant also
acknowledged in his own correspondence the ongoing
support provided to him by Mr Wilson and Mrs Temby,
for example his letter of 17 May 1998 (exhibit R7). I am
far from persuaded on the evidence that the CEO did other
than provide an appropriate level of support for the
applicant as Principal of St Mary’s, in the context of the
circumstances which faced him in the local community.

74. As to discussions regarding his future, I am satisfied on
the evidence and I find that on several occasions the
applicant discussed with, in particular, Mr Wilson, the
prospect of him resigning from St Mary’s. I also accept

that on 13 May and 16 June 1998 the applicant advised
Mr Wilson of his wish to resign from the position of
Principal at the school. The applicant’s contemplation of
this option is manifestly clearly illustrated in his letter to
Mr Wilson of 17 May 1998 (exhibit R7) and I find
accordingly. I also refer to the evidence contained in the
minutes of a special meeting of the St Mary’s Board on 5
May 1998 (exhibit R8). These minutes, which were not
challenged in evidence, clearly indicate that the applicant
would leave the school if he was not able to physically or
emotionally cope with the school community or staff. I
note that there was also a further acknowledgement by
the applicant at this meeting of the ongoing support by
the CEO.

75. I also find that as a consequence of all of these events,
the applicant was, as described in his own words and
correspondence, on somewhat of an “emotional roller-
coaster” whereby his views as to his future oscillated from
an intention to leave St Mary’s to persevering with the
situation, depending it seemed, upon events at the time.

76. As to the critical meeting on 3 July 1998, I find that this
meeting was at the request of the applicant and his wife,
without express indication as to the purpose of the meeting
or matters desired to be discussed. I accept however, on
Mrs Temby’s evidence, that clearly, in the context of the
history of the matter, Mrs Temby would have had at least
a general understanding that the applicant wished to
discuss his future. Indeed it would be remarkable if this
were not the case, in the context of all of the events
preceding the meeting. It is also important in my opinion,
to note that at about the time of Mrs Raven’s request to
meet with Mrs Temby, the applicant had by facsimile to
Mr Wilson (exhibit R12) communicated his state of mind
at this time. The relevant text of this facsimile is set out
in my reasons above. In my opinion, communications
such as this, and the evidence and my findings as to events
preceding it, are very important in setting the scene for
the meeting that subsequently followed on 3 July.

77. I have no doubt, and I find, that the purpose of the request
for a meeting with Mrs Temby was for the applicant to
resolve, on terms acceptable to him, the situation then
facing him as Principal at St Mary’s. In the context of all
of the events to that time, it is difficult to conceive of any
other reason for such a request. During the course of the
meeting with Mrs Temby, various options were discussed.
I find that the proposal set out in exhibit R13 was one
prepared by Mrs Temby with the input of the applicant
and his wife. This occurred during the course of the
meeting and not prior to it. It is not insignificant in my
opinion, that the request for the proposal as discussed in
the meeting to be put in writing, was made by the
applicant. I also find that at no point during the course of
this meeting was the applicant threatened with dismissal
or other sanction, in the event that no resignation was
forthcoming. Also, as I have indicated above in my
preference for the respondent’s witnesses over the
applicant, do not accept that there was any 24-hour time
limitation placed upon the applicant to respond. Such a
contention is entirely inconsistent with the surrounding
circumstances such as the actions of the applicant in
returning to Perth over the weekend and engaging in other
activities by himself and with his family; the absence of
any reference to such a time limitation in the applicant’s
letter of 4 July; the absence of any contact with Mrs Temby
over the weekend despite access to her; and the actual
timing of the applicant’s letter being sent on 6 July well
over 48 hours after the meeting.

78. Furthermore, whilst as I have already noted, no doubt
the applicant was under a degree of stress from the
circumstances confronting him, I am not satisfied that he
was in such a state as to not know what he was doing at
the material times. In particular, I find that during the
course of the meeting of 3 July, the applicant was
composed and quite well aware of what he was discussing
with Mrs Temby and the implications of it. This is to a
large degree borne out by the fact that the applicant had
the presence of mind to include, by way of counter-
proposal effectively, two additional issues to those
discussed in the meeting with Mrs Temby. Furthermore,
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the manner of composition of the applicant’s letter of
resignation dated 4 July, whilst accepting that there was
input from Mrs Raven, does not reflect a mind in a state
of disarray.

Conclusions
79. To enliven the Commission’s jurisdiction under s

29(1)(b)(i) of the Act, the applicant bears the burden of
establishing that he was dismissed. In A-G v Western
Australian Prison Officers’ Union of Workers (1995) 75
WAIG 3166 the Industrial Appeal Court considered the
issue as to whether an employee who tendered a
resignation in the face of a request to do so and the threat
of police action, was dismissed. In considering whether
there had been a dismissal for the purposes of the Act,
Kennedy J said at 3167—

“The position for the present purposes is, in my view,
summarised in the judgement of Stephenson LJ in
Sothern v Franks Charlesly & Co (1981) IRLR 278
at 280—

“Did he trip or was he pushed? Was it mur-
der or was it suicide? I know that such a simple
consideration of starkly contrasted alterna-
tives is too often outlawed by authority in
deciding the issue of dismissal vel non. Even
if the question, “Was the employee dis-
missed?” cannot always be answered by
answering the question, “Who really termi-
nated his contract?” The real answer to the
second question gives the right answer to the
first question in this case.””

80. Rowland J (with Anderson J agreeing) adopted the
approach of the Court of Appeal of New Zealand in
Auckland Shop Employees’ Union v Woolworths (NZ)
Limited (1985) 2 NZLR 372 where Cooke J said at 374—

“... Obviously there is a dismissal when an employer
in fact “dismisses” a worker in the ordinary mean-
ing of the word. But the Arbitration Court has held
in a line of cases that the concept is wider and in-
cludes constructive dismissal. In our opinion that is
the correct approach. In the context of an Act aimed
at good industrial relations it is right to assume that
Parliament would have meant “dismissal” to cover
cases where in substance the employer has dismissed
a worker although technically there has been a res-
ignation…
The concept is certainly capable of including cases
where an employer gives a worker an option of re-
signing or being dismissed; or where an employer
has followed a course of conduct with the deliber-
ate and dominant purpose of coercing a worker to
resign.”

81. In Allison v Bega Valley Council (1995) 63 IR 68 the Full
Commission of the Industrial Relations Commission of
New South Wales considered the question of whether the
appellant was dismissed or truly resigned for the purposes
of s 246 of the then Industrial Relations Act 1991 (NSW).
The Commission considered various authorities including
decisions of the Industrial Commission of New South
Wales and United Kingdom decisions. The Commission
also referred to a decision of Olsson P (as he then was) of
the South Australian Industrial Court in R v Prince Alfred
College (1979) 46 SAIR 598 where, in referring to a
judgement of the Employment Appeal Tribunal in
Sheffield v Oxford Controls Company Ltd (1979) IRLR
133 Olsson P said at 615—

“In summarising the views of members of the tribu-
nal, Arnold J discussed the principle involved in these
terms—

“…It is plain, we think that there must exist a
principle, exemplified by the four cases to
which we have referred, that where an em-
ployee resigns and that resignation is
determined upon by him because he prefers
to resign rather than to be dismissed (the al-
ternative having been expressed to him by the
employer in the terms of the threat that if he
does not resign he will be dismissed), the me-
chanics of the resignation do not cause that

to be other than a dismissal. The cases do not
in terms go further that that. We find the prin-
ciple to be one of causation. In cases such as
that which we have just hypothesised, and
those reported, the causation is the threat. It
is the existence of the threat which causes the
employee to be willing to sign, and to sign, a
resignation later or to be willing to give, and
to give, the oral resignation. But where that
willingness is brought about by other consid-
erations and the actual causation of the
resignation is no longer the threat which has
been made but is the state of mind of the re-
signing employee, that he is willing and
content to resign on the terms which he has
negotiated and which are satisfactory to him,
then we think there is no room for the princi-
ple to be derived from the decided cases. In
such as case he resigns because he is willing
to resign as the result of being offered terms
which are to him satisfactory terms on which
to resign. He is no longer impelled or com-
pelled by the threat of dismissal to resign, but
a new matter has come into the history, namely
that he has been brought into a condition of
mind in which the threat is no longer the op-
erative factor of his decision; it has been
replaced by the emergence of terms which are
satisfactory. Therefore we think that the find-
ing that Mr Sheffield had agreed to terms upon
which he was prepared to agree to terminate
his employment with the company – terms
which were satisfactory to him – means that
there is no room for the principle and that it
is impossible to upset the conclusion of the
tribunal that he was not dismissed.”

82. What is apparent from these authorities is that the
employee’s resignation was procured in circumstances
of a threat of some form, whether it was of actual dismissal
or some other sanction i.e. the involvement of the police
or other authorities.

83. In this case, whilst I have considerable sympathy for the
position that the applicant and his family found
themselves in, I am not persuaded on balance that as a
matter of law, the applicant was dismissed by the
respondent to confer jurisdiction on the Commission. In
my opinion, having regard to the background events
leading up to the meeting of 3 July with Mrs Temby, and
the findings of fact that I have made, I am compelled to
the conclusion that the applicant’s resignation as set out
in exhibit R15, was none other than a considered decision
based upon him weighing up his options, with the
assistance of his wife, and the benefit of previous counsel
from in particular, Mr Wilson.

84. I have no doubt having regard to all of the evidence that
the applicant was indeed looking for a “way out” of what,
by 3 July, he clearly considered an untenable situation.
The fact that the proposal of resignation appeared in at
least one of the documents prepared by the CEO does
not, in the context of all the surrounding circumstances,
alter the conclusion that it was ultimately the applicant’s
decision.

85. In my opinion, the crux of this case was not the conduct
of the respondent in following a course of conduct with
the deliberate and dominant purpose of coercing the
applicant to resign, or issuing other threats, but rather
what appears to have been an ongoing campaign by a
group of disaffected parents of students at St Mary’s,
because of their lack of confidence in the applicant
remaining as Principal of the school. This may or may
not, with the benefit of hindsight, be regarded as fair
conduct on their behalf. However, the issue before the
Commission is not their conduct but that of the
respondent, as the applicant’s employer.

86. In the alternative, even if I am in error in relation to the
conduct of the CEO at the meeting of 3 July 1998, I am
of the view that subsequent consideration by the applicant,
including negotiation of terms suitable to him to resign,
removed the element of causation as referred to by Arnold
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J in Sheffield, such that any threat or undue pressure was
no longer the operative factor in his decision to resign.

87. As I have noted above, with any position such as a
Principal of a school, particularly in a small country
community, the confidence and trust of the parent body
is obviously very important. It is entirely understandable
that having lost that trust and confidence with it seems, a
particularly vocal portion of the parent body, with no
obvious means of recovering it, that the option of leaving
that situation became attractive. In my opinion, the
penultimate paragraph to exhibit R15 set out above, in
the context of all of the events preceding it, very succinctly
encapsulated the applicant’s position in coming to the
decision that he did.

88. Having regard to all of the foregoing, the application is
dismissed.

2000 WAIRC 00306
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES BRIAN RAVEN V ROMAN

CATHOLIC BISHOP OF BUNBURY
CORAM COMMISSIONER S J KENNER
DELIVERED WEDNESDAY, 16 AUGUST 2000
FILE NO/S APPL 82/1999
________________________________________________________________________________

Result Application dismissed.
Representation
Applicant Mr M Keogh as agent
Respondent Mr P McGowan of counsel
________________________________________________________________________________

Order.
HAVING heard Mr M Keogh as agent on behalf of the
applicant and Mr P McGowan of counsel on behalf of the
respondent, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) S.J. KENNER,

[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Troy Malcolm Richards

and

Greg Koroveshi, Proprietor of Wescon.

No. 1655 of 1999.

COMMISSIONER P E SCOTT.

7 April 2000.
Reasons for Decision.

THE COMMISSIONER:  The Applicant claims that he has
been unfairly dismissed from his employment with the Re-
spondent. The Respondent says that he was not the employer
of the Applicant.

It is agreed between the parties that the Applicant’s employer
was Westcress Pty Ltd trading as Wescon and that Mr
Koroveshi and his wife are Directors of that company. The
Respondent says that the Applicant has not correctly named
the Respondent and that the application is directed at a natu-
ral person, not to the legal entity which was the employer.
Accordingly, the Respondent says, the Applicant is barred from
amending the application, this is not a misdescription or a
misnomer but the substitution of another entity.

The Commission has heard evidence from Wendy Julia
Norbat, the Applicant’s mother who was the person who filled
out the Notice of Application form in the Applicant’s pres-
ence because the Applicant had an injury to his hand. She had

before her the letter of dismissal, medical certificates dealing
with the Applicant’s worker’s compensation claim, and pay
slips. The Worker’s Compensation medical certificates (Ex-
hibit 3) refer to the employer’s details simply as “WESCON”;
the pay slips submitted to the Commission contain the word
“Wescon” on the top left hand corner, and the letter of dis-
missal is on the letter head of “WESCON—Civil Engineering
Contractors”. At the bottom of the page is the following—

“WESTCRESS PTY LTD ACN 080 623 794 T/AS
WESCON” followed by a post office box address and tel-
ephone and fax numbers.

The letter of dismissal says—
“Dear Troy,
Further to our telephone discussion today we advise the
following items.
We have not got enough work at present or in the near
future to justify keeping you employed. Regrettably we
must therefore give you one week’s notice for the end of
your position.
We enclose your last two payslips and the payslip for
this payweek ending Monday 18th October 1999. In ad-
dition we enclose a one week payslip, being your one
week’s notice. Also enclosed is the payslip of the holi-
day pay due to you. We have calculated that you are owed
8 days of holiday pay.
Please don’t hesitate to contact us should you have any
queries.
Yours faithfully
WESCON
Signed
GREG KOROVESHI
18 October 1999”

Ms Norbat’s evidence was that she filled in the application
form in the manner in which she did because Mr Greg
Koroveshi was the only contact she knew of to whom she
could address the correspondence for his company and she
said “but obviously there had to be a company”. She said that
she did not know whether he was “the boss of the workers or
of the company”. She was not aware that there was a require-
ment to name the employer and did not know if Mr Koroveshi
or Wescon was the employer. However, she says that she ad-
dressed it to Mr Koroveshi as a matter of courtesy. She did not
look at the pay slips that were attached to the letter of termi-
nation and had no intention to direct the application to Mr
Koroveshi personally, as she had no idea that he was the em-
ployer or not. She was not aware if Mr Koroveshi was the sole
owner of the business, although her son often spoke to Mrs
Koroveshi on the telephone, Mr Koroveshi was his usual con-
tact and supervisor. She has no knowledge of whether Mr
Koroveshi and Wescon are the same person.

Gregorious Koroveshi gave evidence that Westcress Pty Ltd
trading as Wescon operates a civil engineering construction
company and that he, personally, had never employed the
Applicant but that Westcrest Pty Ltd trading as Wescon had
done so from February 1999 to October 1999. He had signed
the letter of dismissal as the employer, manager and director
of Wescon. He says that when he read the application when it
was served on him he considered that it was directed to him
personally and not to the company.

I note that when a Notice of Answer and Counter Proposal
was filed on 26 November 1999, it was filed in the name of
“Mr Greg Koroveshi, Proprietor of Wescon” and took no is-
sue with the naming of the Respondent, even though it was
filed on his behalf by his agent. Mr Koroveshi says that the
original answer was filed on the basis of his lack of knowl-
edge of these issues, and that he attended the conciliation
conference and attempted to deal with the merits of the matter
at that time. Subsequently, on 13 January 2000, a Notice of
Answer and Counter Proposal was filed which identified the
issue of the naming of the Respondent.

The Commission was referred to a number of authorities
namely the decision of Kenner C in Wilcox and D’Angelo 79
WAIG 300, to the decision of the Industrial Appeal Court in
Owners of Johnson Court Strata Plan Number 5493 v Anna
Demansic (1990) 70 WAIG 1285 and to the decision of the
Full Bench in Sin-Aus-Bel Pty Ltd trading as The Ascot Inn v
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Ray Parfitt 74 WAIG 2075 and in particular the decision of the
Acting President Fielding at 2077.

The Commission invited submissions from the parties as to
the very recent decision of the Full Bench in Parveen Kaur
Rai and Dogrin Pty Ltd “Parveen” (FBA No. 27 of 1999) of 7
March 2000 (as yet unpublished). The parties have made writ-
ten submissions in respect of this Decision.

I have considered the Decision of the Full Bench in Parveen
(supra) and the authorities to which it refers, as well as the
submissions of the parties and the evidence before the Com-
mission. I conclude that the Applicant’s employer was in fact
Westcress Pty Ltd trading as Wescon, and that Gregorious
Koroveshi and his wife are the directors and operators of that
company. The Applicant says that he seeks to correct the mis-
description of the Respondent rather than substitute another
party.

I do not intend to recite the reasons of the Full Bench in
Parveen (supra), however, the members of the Full Bench
agreed that amendment to the name of a Respondent is avail-
able, not simply by correcting a misnomer but by substituting
another party. Fielding SC noted that “the provisions of sec-
tion 27(1)(m) empower the Commissioner to correct the name
of a party by substituting a different party, if the circumstances
warrant the change” (page 26). In this case, the Notice of
Application was completed by the Applicant’s mother, who
clearly has no experience in these matters. In doing so, she
identified the name of one of the Directors of the Applicant’s
employer, and referred to him as “the Proprietor” of the trad-
ing name of the employer.

The employer would not be prejudiced by the application
for amendment being granted. Mr Koroveshi initially answered
the application in terms relating to the merits of the claim,
without any reference to issues of the identity or proper nam-
ing of the Respondent.

In the context of these circumstances, and in light of the
powers contained within section 27(1)(m), the objects of the
Industrial Relations Act, 1979 and the requirement for the
Commission to act according to equity, good conscience and
substantial merits of the matter, the name of Respondent should
be amended. Accordingly, an Order shall issue for the Re-
spondent to be named as Westcress Pty Ltd trading as Wescon.
The matter is to proceed to hearing as to its merits.

APPEARANCES: Mr H Kremer (of Counsel) appeared on
behalf of the Applicant.

Mr A Mackey (of Counsel) appeared on behalf of the Re-
spondent.

2000 WAIRC 00524
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES TROY MALCOLM RICHARDS V

WESTCRESS PTY LTD TRADING AS
WESCON

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 4 SEPTEMBER 2000
FILE NO/S APPLICATION 1655 OF 1999
_________________________________________________________________________

Result Application alleging unfair dismissal
dismissed

_________________________________________________________________________

Order.
WHEREAS this is an application pursuant to Section
29(1)(b)(i) of the Industrial Relations Act 1979; and

WHEREAS on the 7th day of December 1999 and the 19th

day of January 2000 the Commission convened conferences
for the purpose of conciliating between the parties, however,
agreement was not reached; and

WHEREAS the application was set down for hearing and
determination in respect of an issue of jurisdiction on the 7th

day of February 2000; and
WHEREAS on the 7th day of April 2000 the Commission

issued Reasons for Decision indicating that the Commission
had jurisdiction to deal with the application; and

WHEREAS the application was set down for hearing and
determination in relation to the substantive matter on the 1st

and 2nd days of August 2000; and
WHEREAS on the 28th day of July 2000 the parties advised

the Commission that they had reached an in principle agree-
ment in relation to the application; and

WHEREAS on the 1st day of September 2000 the Applicant
filed a Notice of Discontinuance in respect of the application;

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

2000 WAIRC 00284

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES STEPHEN SIDNEY SAUNDERS V
ERG MANAGEMENT SERVICES LTD
ACN 009 057 185

CORAM COMMISSIONER J F GREGOR
DELIVERED MONDAY, 14 AUGUST 2000
FILE NO/S APPLICATION  1547 OF 1999
________________________________________________________________________________

Result Application be, and is hereby, dismissed
Representation
Applicant/

Appellant Mr T Crossley on behalf of the applicant.
Respondent Mr A Randles of Counsel on behalf of

the respondent.
________________________________________________________________________________

Reasons for Decision.
(Ex Tempore)

This matter is a preliminary point, which seeks to have the
Commission determine a question of jurisdiction. The matter
in specific terms is an application to either join ERG Telecom-
munications as a party to this application or in the alternate to
amend the name ERG Management Services. The parties have
set the situation out for the Commission by submitting a
number of documents. I thank them for the clear way in which
that has been done and for the evidence of the applicant him-
self. The applicant has been forthright and has answered the
questions put to him to the best of his knowledge. Fundamen-
tally his position is that he was confused about who his real
employer was. I will outline the law to be applied in these
matters later. I think it will be clear from that law that confu-
sion of itself is not a ground which ought to ground substitution
of the name of a respondent if there were present other factual
indicators of the real employer.

The applicant was employed by virtue of a letter of offer he
received on 15 August [Exhibit C1]. The first paragraph con-
firms an appointment as Team Leader Project Groups for ERG
Telecommunications, Perth Office. It is on the letterhead of
ERG Australia. Clearly though, it is an appointment to ERG
Telecommunications.

Over his period of employment from, for instance, July 1995
to 1997 the applicant received advice of pay increases on the
letterhead of ERG Telecommunications, [Exhibit R1]. He also
received advice from Roland Schmidt, the Managing Direc-
tor, Manufacturing, of ERG Telecommunications that had been
unsuccessful in applying for a position. [Exhibit R2] Exhibit
R3 contains a position description. The applicant was able to
identify it. That too points to ERG Telecommunications as
the employer.

Before the Commission are payslips or indications of pay-
ments to a bank which were made by ERG
Telecommunications. There is a letter from the Human Re-
sources Co-ordinator which advises that the applicant was
employed by ERG Telecommunications. [Exhibit R5] Exhibit
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R7 contain a bundle of group certificates which show the
employer as ERG Telecommunications. In his evidence the
applicant said that there might be other group certificates but
they are not produced.

The advocate for the applicant produced documents relat-
ing to an employee share scheme, which is on the letterhead
of ERG Limited, and other documents. For instance, an ap-
pointment letter relating to appointment to the Transit group.
That letter in the penultimate paragraph, says—

“Whilst I understand the duties still need finalisation,
your experience and knowledge within ERG Telecommu-
nications is valued.”

The notice of termination was given to the applicant by the
management company, ERG Management Services, although
that letter also refers to a termination from ERG Telecommu-
nications. The proceeding is factual information before the
Commission, and it helps give a picture of what has happened
in this case.

The powers of the Commission to amend the identification
of respondents to applications have recently been reviewed
by the Full Bench in Rai v Dogrin Pty Ltd (2000) 80 WAIG
1375. Therein the Full Bench examined the powers of the
Commission in respect to procedural matters contained in sec-
tion 27 of the Act. By section 27(1)(m): “The Commission is
empowered to correct, amend or waive any error, defect or
irregularity, whether that be in substance or in form.”

These provisions are not restricted to empowering the Com-
mission to amend an error, but also to make a correction. The
Commission may take such action, not only in form, but in
substance. In Rai (ibid) the Senior Commissioner made some
observations about the law as follows—

“The concept of correcting a mistake to the name of a
party is not confined to an adjustment to the name of an
existing party. It may involve substitution of a new party.
This was explained by McHugh J in Bridge Shipping v
Grand Shipping SA, and Another. In that case His Hon-
our said, ‘A plaintiff may make a mistake in the name of
a party because although intending to sue a particular
person whom the plaintiff knows by sight, the plaintiff is
mistaken about that person’s name.’
‘Equally, the plaintiff may make a mistake in the name of
the party because although intending to sue the person
whom the plaintiff knows by a particular description, that
is, the driver of a certain car, the plaintiff is mistaken as
to the name of the person who answers that description.’
‘In both cases the plaintiff knows the person intended to
be sued by reference to some property or properties, which
is or are peculiar to that person, but is mistaken as to the
name. In the first case the properties which identify the
person are personal characteristics. In the second case
they are properties which are in essence the description
of the person.’
Although the decision in the case under review was made
in the context of different legislative provisions which
differ from those contained in section 27(1)(m), the pro-
visions of section 27 are more liberal than the legislative
provisions considered in Bridge Shipping.”

The Senior Commissioner also observed that—
“There are wide powers given to the Commission in this
respect and they are consistent with section 26 of the Act.”

Section 26(1)(a) enjoins the Commission in the exercise of
its jurisdiction to act with equity, good conscience and the
substantial merits of the case, without regard to technicalities
or legal form. Consequently the Senior Commissioner said
that he considered the provisions of section 27(1)(m) empower
the Commission to correct the name by substituting a differ-
ent party if the circumstances warrant the change.

On the face of it that view of the law seems to indicate that
the Commission is untrammelled as to what it might do as to
an amendment of the name, but that is not all of what the law
as exposed in Rai (ibid) allows. The Senior Commissioner
went on to observe.

“There is no automatic right to make the amendment, or
to expect the amendment to be made. Whether or not the
amendment is made is discretionary, that is, the Com-
mission does not have to exercise the powers given to it
in section 27)(1)(m).”

The learned Senior Commissioner agreed with the observa-
tions of Cawley C in re Shark Bay Salt Joint Venture where
the Commissioner said—

“Where the circumstances are such that the applicant
ought to have known of the defect, the discretion should
be exercised against the applicant.”

In this case the overwhelming evidence is that the applicant
ought to have known about the defect. In fact, his own evi-
dence is that he never thought he was employed by ERG
Management Services. That admission alone is enough to bring
the matter to a conclusion. However, he says he was confused.
On the documentation before me I can see no reason to reach
the conclusion that he ought to have been confused.

There are many clear indicators that the employer was ERG
Telecommunications, and I so find.  That being the case, the
provisions of section 28(2) of the Act are clear. The 28 day
period in which an application can be lodged is a mandatory
provision of the Act and in respect of the unfair dismissal the
application is now out of time, even if the applicant wished to
now serve ERG Telecommunications. There is no claim for
contractual benefits, therefore, I have no need to consider
whether substitution could occur in such circumstances.

In view of these findings, I have no option but to rule against
the inclusion of ERG Telecommunications as a second re-
spondent. I do not think there can be a second respondent in
any case, and nor should I exercise the discretion to amend
the name ERG Management Services. The application, there-
fore, will be dismissed as a nullity.

2000 WAIRC 00283
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES STEPHEN SIDNEY SAUNDERS V

ERG MANAGEMENT SERVICES LTD
ACN 009 057 185

CORAM COMMISSIONER J F GREGOR
DELIVERED Monday, 14 AUGUST 2000
FILE NO/S APPLICATION  1547 OF 1999
________________________________________________________________________________

Result Application be, and is hereby, dismissed
Representation
Applicant/

Appellant Mr T Crossley on behalf of the applicant.
Respondent Mr A Randles of Counsel on behalf of

the respondent.
________________________________________________________________________________

Order.
HAVING heard Mr T Crossley on behalf of the (Applicant)
and Mr A Randles of Counsel on behalf of the (Respondent),
and by consent, the Commission pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the application be, and is hereby, dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.
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2000 WAIRC 00315
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES MARC ST JORRE V AUSTRALIAN

DATA SYSTEMS PTY LTD ACN 009
087 870

CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 17 AUGUST 2000
FILE NO APPL 1212/1999
________________________________________________________________________________

Result Application dismissed for want of
jurisdiction

Representation
Applicant Mr N Irvine on behalf of the applicant
Respondent Mr L H Pilgrim on behalf of the

respondent
________________________________________________________________________________

Reasons for Decision.
1 THE COMMISSIONER: This is an application pursuant

to section 29(1)(b)(i) and (ii) of the Industrial Relations
Act, 1979 (the Act). Marc St Jorre (the applicant) claims
that on 21 July 1999 undue pressure was placed on him
to accept an unfair, unachievable salary proposal or to
resign. The salary proposal, he says, would have reduced
his income substantially. He says there was no attempt
at negotiation by Australian Data Systems (the
respondent) and that the respondent exhibited a “take it
or leave it” approach. He says that in effect he was
constructively dismissed and in all the circumstances this
was harsh and unfair. At hearing, the applicant sought
reinstatement to his position without loss of income or
benefits. The claim for denied contractual benefits was
not pursued at hearing.

2 It is common ground that the applicant tendered a letter
of resignation to Kathy Armstrong, Sales Manager for
the respondent, on 21 July 1999 [Exhibit A2]. He spoke
to Kathy Armstrong and to David Ingles, General
Manager for the respondent, on that day. There are
different versions of what happened during those
conversations. The discussions on 21 July 1999 arose
from a memorandum of 13 July 1999 from Kathy
Armstrong to Scott Robertson, another salesman for the
respondent, and the applicant. The applicant says he first
received that memorandum on 16 July 1999 and was
asked to consider it over the weekend. He says he sought
a meeting with Kathy Armstrong on 21 July 1999, that
being the first day he returned to work.

3 It is common ground that the memorandum contained a
revised compensation package [Exhibit A1] which
reduced the applicant’s retainer component from $35,000
per annum to $26,000 per annum and changed the sales
commission rates from 2.5% of the gross figure on all
sales to variable commission rates depending on the
products. The sales target apparent from the contract was
one million dollars gross per annum. [Exhibit A6] is the
contract when the applicant was engaged in a previous
period of employment with the respondent from 1994 to
1997. It is common ground that the applicant was
employed from 4 August 1997 to 21 July 1999 on the
same terms and conditions as appear in [Exhibit A6]. In
other words he was re-employed on the same contract as
applied to his earlier period of employment. The applicant
was employed as a computer aided drafting software
salesman.

4 The applicant says that the memorandum of 13 July 1999
was handed to him late that afternoon Friday 16 July 1999.
He was asked by Kathy Armstrong to take the weekend
to consider it. He says he didn’t discuss any of it until
Wednesday, 21 July 1999, having taken Monday and
Tuesday off, being ill from stress. On 21 July 1999, he
says he met with Kathy Armstrong in the conference room
with the door open and standing. At that meeting he says
he explained that the package was unfair and unreasonable
and he proposed that the respondent increase the base
salary and the commission as an incentive. He says, he
said to Kathy Armstrong, “Let’s make the package better”.

He says the respondent replied that the package was not
flexible and that was it. It was, in his view, a take it or
leave it approach of no negotiation. He says that he then
indicated to Kathy Armstrong that he could not work
under that package and that the respondent would have
to sack him. He says the respondent indicated that they
would not sack him, he reiterated his view that the package
was unacceptable, and stated “what am I supposed to do”.
The applicant says the respondent indicated that the
decision was up to him. The applicant says he told her
that he had no choice, he said, “I have to resign”. He says
the respondent then said, “resign then but I want it in
writing”. The applicant went back to his office and wrote
out his resignation [Exhibit A2]. He went back to Kathy
Armstrong’s office and put it on her desk. He says at that
stage he asked Kathy Armstrong “can we come to some
negotiation …it’s unfair”. He says Kathy Armstrong
replied “no, no negotiations”. The applicant says he then
walked into Mr Ingles’ office and said to Mr Ingles, “do
you realise I’ve just had to resign”. He said that Mr Ingles
replied that he was aware, that Kathy Armstrong had
spoken to him, but the package was not negotiable. The
applicant says he asked whether they could come to some
middle ground and Mr Ingles replied no and said goodbye.
The applicant says he then discussed with Kathy
Armstrong where his various sales were up to and after
seeing some colleagues left the premises.

5 The applicant says that his sales were down in the
preceding six months before his termination due to a
downturn in the mining industry, the respondent having
removed some of his clients from him and a flooding of
the market of the respondent’s products at an earlier stage.
He says that the target sales figure of one million dollars
was completely unachievable. He would have required
an average monthly sales figure of approximately
$83,000. He says whilst sales in July 1999 had started to
pick up and were going well, there was no way he could
have sold $83,000 per month.

6 The applicant says that the million dollar sales target in
his contract was something that he used as a guide and
was not an industry standard for sales performance.

7 There was considerable evidence given during the hearing
by both the applicant and respondent’s representatives
concerning the applicant’s sales performance. The
applicant says that he knew his sales were down for the
previous six months. He says he was working very hard
and the reasons for the down turn in sales were outside
of his control. He says there was never any discussion
about his individual sales target and progress, only general
discussion about targets at general sales meetings. He says
in relation to [Exhibit R2], which is a memorandum from
Kathy Armstrong to the applicant of 9 June 1999, he does
not agree with the concerns raised in the memorandum
about his performance in relation to time keeping, attitude
and sales performance. He says there is a reason for the
attitude and that being he was not overly motivated at
that stage.

8 There was disagreement between the applicant and
respondent as to what his gross sales figures were for the
preceding twelve months. The applicant says that he
grossed $236, 634. The respondent says that the applicant
grossed $363,552 [Exhibit R1] and [Exhibit A4]. The
respondent’s figure effectively presents a more generous
view of the applicant.

9 The two witnesses for the respondent were Mr David
Ingles, General Manager and Ms Kathy Armstrong, Sales
Manager. Both Mr Ingles and Ms Armstrong say that the
applicant’s sales performance had declined over the
previous 12 months and that he had been spoken to about
his poor performance. Both deny that the performance
was due to a downturn in the industry, or that the
applicant’s sales figures were heavily dependent on the
mining industry. Both witnesses say that the contract was
for one million dollars in sales per annum and this was a
realistic industry figure. In relation to the memorandum
of 13 July 1999 [Exhibit A1] Ms Armstrong says this
was given to both the applicant and the other sales person,
ie Mr Scott Robertson, and discussed with them on that
day. She agrees that the memorandum is written in definite
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terms however she says she made it clear in a discussion
with both salesmen that the memorandum was a proposal
for a new contract and that both sales persons were
encouraged to come back to her with feedback at which
time a final position would be confirmed. Ms Armstrong
says that the applicant never responded to her regarding
the memorandum until 21 July at which time he delivered
an ultimatum to increase his pay and conditions or
alternatively he would leave. She says that she rejected
his ultimatum upon which she says the applicant indicated
he would have to resign and she asked him for something
in writing. She says the other salesman came back to her
3 or 4 times to discuss the memorandum. She says he
was anxious for finalisation of the contract.

10 This matter rests largely on the credibility of the witnesses.
I did not consider Mr St Jorre to be a believable witness.
Throughout much of his evidence-in-chief and under
cross-examination I had doubts about his credibility; he
was hesitant and at times contradictory. The impression
obtained is one of an elaborate story about the sequence
of events where he says that he demanded and was denied
negotiations on the proposed revised package. A package
which he says was effectively a fait accompli. I do not
consider his evidence to be a credible description of the
events and the conversations that took place. I have no
doubt that he was affronted by the new contract that was
offered to him and he gave every indication of this in
evidence under oath. I have also no doubt that given he
was affronted and the employer would not accede to his
demands to increase his salary he simply resigned.

11 In the alternative I found Ms Armstrong and Mr Ingles to
be credible witnesses and under both cross-examination
to be both consistent and plausible. In this regard where
recollection of the events and discussions differ between
Ms Armstrong and Mr St Jorre, I would consider Ms
Armstrong’s evidence to be more plausible and I would
accept it.

12 Having said this, I do quarrel with one aspect of the
evidence of both witnesses for the respondent which
relates to the one million dollar sales target. They both
say that the million dollar gross sales per annum was part
of the contract and was an achievable target. Whilst I
accept this evidence, there is however no evidence of sales
plans or sales targets at a more refined level. In effect
their evidence is that the million dollar sales target which
was struck in 1994 remained consistent throughout the
period of the contract right through to 1999. I consider
that although it is explicit in the contract, and it is a goal
which the respondent wanted the applicant to achieve, at
no stage did he achieve this and they either accepted or
tolerated his level of sales. On the evidence of the two
witnesses for the respondent they were happy with Mr St
Jorre’s work effort up until about 12 months before the
date of termination. On their evidence from about that
time his attitude to the job and the effectiveness with
which he spent his time declined. This is supported to a
degree by the evidence of Mr St Jorre himself. During
the period with which they were happy with Mr St Jorre
he achieved sales figures of about half a million dollars
per annum. This is well short of the expectation of a
million dollars gross sales per annum. Mr St Jorre’s sales
had fallen below this level and they were unhappy with
this. However, on the respondent’s own evidence as seen
in [Exhibit R3], if Mr St Jorre had made sales of
approximately half a million dollars he would have
suffered a loss of gross pay of approximately $6,500
dollars under the proposed contract as opposed to the
existing contract. He would have made more money under
the proposed contract for higher levels of sales. This is
because the respondent wanted the applicant’s attitude
and performance to improve and hence geared the contract
that was directed more to commission and less to base
salary.

13 I have no doubt that the applicant would have suffered a
drop in income under the proposed contract if his sales
figures had not improved. However, I have no doubt that
the evidence of both of the respondent’s witnesses is more
credible as to why the sales figures were down and that
the new contract was a proposal for negotiation.

14 The main issue here is whether Mr St Jorre was
constructively dismissed. In The Attorney General v
Western Australian Prison Officer’s Union of Workers 75
WAIG 3166 and Cargill Australia Limited, Leslie Salt
Division v The Federated Clerks’ Union of Australia,
Industrial Union of Workers, WA Branch 72 WAIG 1495,
it is clear that for there to be a constructive dismissal
there has to be action by the employer which goes to the
root of the contract so as to justify the employee’s actions
in resigning.

15 I have no doubt that a substantial and unilateral reduction
in income by the employer could be seen to fall into this
category. The applicant says this is what happened; but I
do not find so. It was a proposal for the applicant to
discuss. It was a proposal directed towards improving
the applicant’s performance, which was lagging, and
which he took offence at. The question could be put as to
why the respondent did not try and talk the applicant out
of resigning. I consider the answer lies in the ultimatum
given by the applicant, demonstrating the applicant’s
attitude.

16 In The Attorney General v Western Australian Prison
Officers’ Union of Workers at pages 3168 and 3169
Rowland J discusses what he terms a logical dilemma
between conduct which goes to a breach at the root of
the contract and an employee seeking reinstatement. He
concludes:

“It seems to me, however that whether or not the
dilemma exists will depend upon the nature of the
essential term of the contract by which the employer
intends no longer to be bound.”

This was a proposed change to salary and commission
and hence there is perhaps no logical dilemma provided
the contract in monetary terms is adequate. Adequate in
this case presumably being the contact as at [Exhibit A6].
The applicant did not seek reinstatement in his application,
but did so at hearing. Clearly he believes that he can work
with the respondent once again. This reinforces the
impression gained during evidence from the applicant and
both witnesses for the respondent that the relationship
was not an acrimonious one, albeit the employment
relationship ended quite suddenly.

17 In this case the nature of the breach by the employer, if
one so existed, was the proposal to change the contract
to impose greater incentive by virtue of commission
payment as opposed to base salary payment. I have
accepted the evidence of Ms Armstrong as being more
reliable and hence I find that the memorandum of 13 July
1999 was in fact a proposal for discussion with the
applicant. It was incumbent upon the applicant to come
back to the employer with his views on the matter. I find
that the applicant would have been disadvantaged if the
proposed contract had been applied in its terms. However,
I find that the applicant gave the employer an ultimatum
on 21 July 1999 to increase his pay or alternatively for
him to leave. The respondent, on the evidence which I
accept, did not accede to this ultimatum and accepted the
applicant’s resignation once offered. As to the question
of who really terminated the contract, I find that the
applicant of his own device terminated the contract. Mr
St Jorre resigned. Having said this I would dismiss the
application for want of jurisdiction.
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Order.
HAVING heard Mr N Irvine on behalf of the applicant and
Mr L H Pilgrim on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed for
want of jurisdiction.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Roger John Tapiata

and

Olten Pty Ltd.

No. 330 of 1999.

COMMISSIONER P E SCOTT.

31 March 2000.

Reasons for Decision.
THE COMMISSIONER: The Applicant claims that he was
unfairly dismissed from his employment with the Respondent.
The Respondent raises a number of preliminary objections,
the first being that the Applicant was engaged pursuant to an
award of the Australian Industrial Relations Commission and
that he is thereby precluded from pursuing an application in
this jurisdiction and secondly, that there was no dismissal.

The Respondent trades as MSA Guards and Patrols and
operates a business which includes the provision of security
officers or guards to various premises. The Applicant
commenced employment in 1991 with another company which
at the time traded as MSA. The employment was as a casual/
part-time guard on a 3 month probationary period. From the
commencement of his employment, the Applicant was based
at the QV1 building. The Applicant says that at around the
time he was concluding his probation, the building, which
had been in its construction phase, was in the process of being
let out, and he was given duties as a day shift guard, controlling
the flow of people and contractors into and out of the building.
He says that when tenders were to be let for the security
operation of the building, he was asked by the building’s
property manager if he would be interested in transferring to
another security company so that he could remain and be the
building’s security manager, as they wanted someone who was
familiar with the systems in place at the building. He declined
to do so on the basis of the employer having given him an
opportunity and his loyalty to the employer. He also says that
he was lead to believe that his employer was invited to tender
on the basis that he was to remain as the person in charge of
the security at the building. The Applicant was then appointed
to the position, which he says was “for want of a better word”,
of “site supervisor/site manager”. He went from a level one
guard on 3 months probation to site supervisor.

The Applicant gave evidence of his duties and responsibilities
which included controlling the movement of people around
the building, monitoring electronic equipment and responding
to fire and security alarms. He was responsible for the security
programme for the building and the supervision of 8 guards
rostered over the 24 hours of the day. This involved him in
training, testing and disciplinary action in respect of those
guards and meeting the needs of the clients on a day to day
basis. He had a role in the selection of guards in that the
employer would advertise and screen potential guards for the
building and ensure that they had police clearances. The
Applicant would then interview those sent to him and if he
was satisfied would place them on the roster. He was
responsible for the rostering of guards and for their pay sheets
being finalised and forwarded to the pay mistress. In respect
of disciplinary action of any of the guards, he reported any
matters to his employer. He says, too, that all of the other
guards at QV1 were classified at level 3, two of whom were
nominated as senior guards in his absence. He was the most
senior person on site and would direct all of the other guards
including the senior guards.

The Applicant was in receipt of a salary which from 29 June
1998 was $37,350, “inclusive of annual leave loading and
overtime”. In addition, he received a car parking allowance. If
he needed to stay back to attend to any matters he would not
receive any additional pay. However, if another guard was
unable to undertake his shift, and if no one else was available,
the Applicant would work that shift and claim overtime.

The first issue which arises is whether the Applicant’s
employment was pursuant to an award of the Australian
Industrial Relations Commission which might exclude his
making an application in this jurisdiction.

The Respondent says that the Applicant was bound by the
Security Officers (Western Australia) Interim Award 1996 (“the
Award”), an award of the Australian Industrial Relations
Commission. It says that he was employed as a level 3 guard,
classified as a supervisor.

Clause 4—Incidence of the Award provides—
“(a) This award shall apply in Western Australia only.
(b) This award shall apply to all persons employed in

the callings set out in clause 23—Classification
Structure and Wage Rates employed by the respond-
ents throughout the State of Western Australia.

(c) Provided that this Award shall not apply to those
employees employed as Control Room Operators
pursuant to the Clerks’ (Control Room Operators)
Award No. A14 of 1981, an Award of the Western
Australian Industrial Relations Commission.

(d) Provided further that this award shall be subject to
the operation of and will not override the terms of
any enterprise agreements that are at the date of is-
suance of this award, registered under section 41 of
the Industrial Relations Act 1979 (WA), or are reg-
istered under Division 2 of Part VIB of the Industrial
Relations Act 1988 (Commonwealth), during the life
of those agreements.”

The Respondent is named as a Respondent to the Award.
Clause 7—Definitions defines a “Security Officer” as—

“(a) “Security Officer” means a person employed to watch
and/or guard and/or patrol and/or protect premises
and/or property; provided that a Security Officer may
perform incidental duties which need not be of a
security nature.”

Clause 23—Classification Structure and Wage Rates sets
out the classifications of security officers and indicative tasks.
These are—

“(a) CLASSIFICATION STRUCTURE
An employer shall classify existing and new employ-
ees, according to the criteria set out below. Existing
employees, and new employees upon engagement,
shall be informed by the employer of the classifica-
tion into which they have been placed.
Security Officer—Level 1

(i) A Security Officer—Level 1 is an employee
who performs work to the level of his or her
training.
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(ii) Indicative of the tasks which an employee at
this level may perform are the following—

(1) Watch, guard or protect persons and/
or premises and/or property;

(2) Be stationed at an entrance and/or exit,
whose principal duties shall include the
control of movement of persons, vehi-
cles, goods and/or property coming out
of or going into premises or property,
including vehicles carrying goods of
any description, to ensure that the
quantity and description of such goods
is in accordance with the requirements
of the relevant document and/or gate
pass and who also may have other du-
ties to perform and shall include an area
or door attendant or commissionaire in
a commercial building;

(3) Respond to basic fire/security alarms
at their designated post;

(4) In performing the duties referred to
above the officer may be required to
use electronic equipment such as hand-
held scanners and simple closed circuit
television systems utilising basic key-
board skills.

Security Officer—Level 2
(i) A Security Officer—Level 2 is an employee

who performs work above and beyond the
skills of an employee at Level 1 to the level of
his or her training.

(ii) Indicative of the tasks which an employee at
this level may perform are the following—

(1) Duties of securing, watching, guard-
ing and/or protecting as directed,
including responses to alarm signals
and attendances at and minor non-tech-
nical servicing of automatic teller
machines, and is required to patrol in
a vehicle two or more separate estab-
lishments or sites; or

(2) Monitors and responds to electronic
intrusion detection or access control
equipment terminating at a visual dis-
play unit and/or computerised printout
(except for simple closed circuit televi-
sion systems).

(3) The operation of a public weighbridge
by a Security Officer appropriately li-
censed to do so.

(4) May be required to perform the duties
of Security Officer Level 1.

Security Officer—Level 3
(i) A Security Officer—Level 3 is an employee

who performs work above and beyond the
skills of an employee at Level 2 to the level of
his or her training.

(ii) Indicative of the tasks which an employee at
this level may be required to perform are the
following—

(1) The monitoring and operation of inte-
grated intelligent building management
and security systems terminating at a
visual display unit or computerised
printout which requires data input from
the Security Officer.

(2) A Security Officer, who in the opinion
of the Employer has no previous rel-
evant experience at this level, and is
undertaking the tasks of a Security
Officer Level 4 whilst undergoing
training and gaining experience during
the first 6 months of employment as
such.

(iii) A Security Officer Level 3 is also required to
perform the duties of a Security Officer—
Level 1 and/or Security Officer Level 2.

Security Officer—Level 4
(i) A Security Officer—Level 4 is an employee

who performs work above and beyond the
skills of an employee at Level 3, to the level
of his or her training.

(ii) Indicative of the tasks which an employee at
this level may be required to perform are the
following—

(1) Monitoring, recording, inputting infor-
mation or reacting to signals and
instruments related to electronic sur-
veillance of any kind within a central
station.

(2) Keyboard operation to alter the param-
eters within an integrated intelligent
building management and/or security
system.

(3) The coordinating, monitoring or re-
cording of the activities of Security
Officers utilising a verbal communica-
tions system within a central station.

(iii) A Security Officer Level 4 is also required to
perform the duties of Security Officers at Lev-
els 1 and/or 2 and/or 3.”

Paragraph (g) of Clause 23—Classification Structure and
Wage Rates provides additional weekly rates for officers placed
in charge of other officers.

I have considered all of the evidence in this matter. Having
observed the Applicant as he gave his evidence, I found him
to be an honest and straight forward witness. However, the
Applicant is not a highly articulate person and his evidence
was not always consistent or clear. The evidence given by
John Blaise Dennison, the Respondent’s Managing Director
was far more clear.

Based on the Applicant’s and the Respondent’s evidence I
conclude that the Applicant performed security officer duties
including such work as controlling the movement of persons,
vehicles, couriers and trades people. He monitored electronic
equipment and responded to fire and security alarms. As to
the Applicant’s duties in training, rostering and supervisory
duties, his liaison with clients, and his day to day security
officer work, I am satisfied that these are duties envisaged by
the classifications contained within the Award or as an officer
placed in charge of other officers. He was not involved in hiring
or firing or making decisions beyond those which are generally
made by a supervisor or a security officer placed in charge of
other security officers. There was no evidence of any
management role as such. Rather it was co-ordination and
liaison duties which are envisaged by the Award.

The only reference to the Applicant being a site manager or
having any management role was not from anything of
authority. Rather it was the Applicant’s representative who
used that term except where the Applicant described himself
as “site supervisor/site manager for want of a better word”.
Accordingly, I am satisfied that the Applicant was a security
officer undertaking supervisory duties. He may have received
over award payments but this does not of itself remove him
from award coverage where the Award is binding, nor does
his not being a union member exclude him from award
coverage. Burwood Cinema Ltd v The Australian Theatrical
and Amusement Employees Association (1925) 35 CLR 528;
Metal Trades Employers Association v Amalgamated
Engineering Union (1935) 54 CLR 387; and Blackley v
Devondale Cream (Vic) Pty Ltd (1968) 117 CLR 253.

The Applicant gave the impression of being someone who
took his role and duties very seriously, but he was not in a
management position.

Accordingly, I find that the Applicant’s employment was
covered by the Award.

The next question is whether the fact of his being covered
by an award of the Australian Industrial Relations Commission
excludes the Applicant from bringing a claim before this
Commission. The only clause of the Award which appears to
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provide any potential for a conflict such as to exclude the
jurisdiction of this Commission is Clause 33—Dispute
Settlement Procedures which states—

“(a) Issues in dispute shall be resolved between the
employee(s) and the employer in accordance with
the following procedure—
Step 1—Should a dispute arise, the employee first

refers the grievance to the supervisor.
Step 2—If it is not resolved satisfactorily at that stage,

the employee may then refer the grievance
to the job steward.

Step 3—The job steward discusses the matter with
the supervisor.

Step 4—Where a matter is not referred to a job
steward, or it is unresolved at the steward-
supervisor discussion stage, the employee
or the job steward raises the matter with the
area manager.

Step 5—The area manager investigates and gives an
answer within 48 hours, unless the parties
agree a longer period is justified and
necessary.

Step 6—If the matter is still not settled, the job
steward refers it to the appropriate full-time
official of the Union.

Step 7—At this point, the union negotiates with the
State Manager of the company.

If requested, the union and appropriate employer
representative shall assist the employees to resolve
the dispute.

(b) Should issues remain unresolved, the appropriate
union official and employer representative shall then
assist the employees to resolve the problem.

(c) If the matter still cannot be resolved, the matter may
be referred to the Australian Industrial Relations
Commission.

(d) Other than in the case of genuine occupational health
and safety reasons, work shall continue while the
procedures directed by this clause are followed.”

I note that paragraph (c) of this clause says that a matter
“may” be referred to the Australian Industrial Relations
Commission. It is not a requirement, nor is the matter
exclusively to be directed to that body.

In support of its challenge to the Commission’s jurisdiction,
the Respondent’s submission referred only to a brief extract
from a decision of Gregor C in Craig Johnson and Kapinkoff
Nominees Pty Ltd. The Respondent’s submission is very
shallow for such a complex issue. The decision of the Full
Bench in William Hull and City of Mandurah (1999) 79 WAIG
1874 demonstrates that the matter is not as simple as stated by
the Respondent, that the Applicant is denied access to this
jurisdiction in respect of his claim of harsh, oppressive and
unfair dismissal due to his being subject to a federal award.
Rather there is required to be an inconsistency in the law such
as to bring into play s.109 of the Constitution. Nothing has
been put to the Commission to demonstrate that, beyond the
bald fact of federal award coverage, the Applicant’s claim
cannot be dealt with in this jurisdiction. Accordingly, I
conclude that the Applicant’s being covered by a federal award
does not prevent the Commission from dealing with this
application.

The next question to be determined is whether or not there
was a dismissal. The Applicant gave evidence that on 12
February 1999, he was advised that he was to be demoted and
was to no longer work at QV1. He was to be reassigned when
a suitable posting was found. The Applicant claims that this
constituted a unilateral change to his contract of employment
which amounted to a dismissal, and enables him to bring a
claim pursuant to s.29(l)(b)(i) of the Industrial Relations Act
(“the Act”).

The evidence of John Blaise Dennison was that the Applicant
was removed from the QV1 site and was demoted. The
Applicant was not moved in accordance with the normal
exigencies of organising the staffing for contracts when new
contracts are gained, existing ones lost or where it is necessary

to replace existing staff. He was removed and demoted due to
a request, which in effect was an instruction, from the
building’s managers for QV1 following difficulties between
the Applicant and one of the building manager’s staff.

There was no expectation that the Applicant would move to
another site with the same standing or status that he held at
QV1. He was given 4 week’s notice of the change to his status.
There were negotiations and discussions between the parties
over ensuing weeks, during which time the Applicant made
clear that he did not accept the change to his status, and that
he stood ready, willing and available to work for the
Respondent at his previous status.

I accept Mr Dennison’s evidence that the Applicant was
demoted and removed from the QV1 site at the request of the
building’s managers.

The Respondent’s agent’s submissions lead to a conclusion
that the Respondent has done two contradictory things. Firstly,
it conveyed to the Applicant a clear decision to demote him,
and that it would look for a suitable position for the Applicant.
No position at the same status as the Applicant had held at
QV1 was available. In the meantime, however, the Applicant
was on notice that he was demoted. The payment at his QV1
status was to expire after 4 weeks. By letter dated 3 March
1999, the Respondent advised the Applicant that he had been
demoted due to misconduct. This demotion was from site
supervisor to security officer. The letter says that this demotion
rather than termination was chosen by the Respondent in
recognition of the Applicant’s past service. The letter also said
that—

“In accordance with the above we offer you employment
within the position of Security Officer which we would
expect you to accept. Should you not be willing to accept
employment as a Security Officer we will have no other
option than to accept you refusal to work as resignation
on your part.”

The letter went on to instruct the Applicant to attend the
office on Thursday, 10 March 1999 at 10.00am “to make
arrangements to bring (his) uniform and receive (his) new
assignment.” The letter concludes by saying that the company
believes that the Applicant will be able to effectively address
his unsatisfactory behaviour “thereby enabling us to once again
offer you a position more befitting experience and training”.

In contradiction to this, one of the Respondent’s witnesses,
Donald Lee Coughran, gave equivocal evidence that, had the
Applicant turned up on 10 March 1999, as set out in the letter,
there may have been a suitable or acceptable posting for him.
Mention was made of a tender for the work at a shopping
centre. Yet, there was no clear evidence that the Respondent
intended to rescind the demotion and make a specific offer to
the Applicant of a position with the same status as he had held
at QV1. There was merely a tentative suggestion made in
evidence that if the Applicant had attended the meeting on 10
March, something unspecified might have happened.

Notwithstanding the equivocal evidenced given by the
Respondent’s witness about another possible assignment,
which might or might not have been offered to the Applicant
upon his attendance at the office on Thursday, 10 March 1999,
the letter of 3 March 1999 makes clear that the Applicant was
demoted and was to be assigned duties as a security officer at
some unspecified posting.

Although two of the Respondent’s witnesses, Edmond
Robins and Donald Lee Coughran, indicated that the Applicant
had accepted or agreed to being moved from the QVl building,
and that he accepted that he would not be returning, it is quite
clear that he did not agree to this, rather, he was resigned to
the fact of such a move. That does not make it a consensual
move. Clearly, his demotion was not consensual. He did not
accept the demotion. He had received notice of that demotion
and with no indication, in writing or otherwise, to the contrary
he was entitled to believe, as the letter of 3 March 1999 stated,
that he would be assigned duties in the demoted classification,
not as a site supervisor at his previous level.

The Commission raised with the parties, in specific terms,
the question of whether the Applicant’s contract of employment
enabled the Respondent to demote him without his consent
and for that demotion to not be considered a termination of
employment. The Commission said that from the evidence
Mr Dennison had given about new documentation being issued
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to and signed by employees when Olten Pty Ltd had acquired
ownership of MSA Guards and Patrols from Bainbridge
Holdings as Trustee for the MSA Trust trading as MSA Guards
and Patrols, that there may be some documentation which
might deal with the terms of the contract of employment. The
Commission clarified that the query related to whether the
contract of employment or any other document would indicate
the terms of the Applicant’s employment as they relate to
whether or not his employer is entitled to move him or demote
him as part of his contract of employment without it
constituting a dismissal. The Respondent, in particular, was
to consider that matter and advise the Commission in writing
about that issue.

The parties then indicated that they would provide closing
submissions in writing to the Commission.

The submission received by the Commission on 27 January
2000 from the Respondent headed “Submission from the
Respondent on the Contract of Employment of the Applicant
Roger Tapiata”, made no reference to any documentation other
than the Security Officers (Western Australia) Interim Award
1996. The Respondent says at point 5 “The Contract of
Employment between the Respondent and Applicant is
determined by the site that the Applicant would be attending.
Although the Applicant had been employed at the site for a
considerable period of time, the employment relationship was
governed by the Office of MSA Guards and Patrols and this
contract is determined by the Award.” No documentation was
put by either of the parties which would assist in the
Commission determining the issue of the contractual rights in
regard to demotion.

I note the nature of the industry engaged in by the
Respondent and the exigencies which require the movement
of personnel from one site to another and from one level to
another. However, there is nothing to indicate that the
Respondent has a right to unilaterally change the Applicant’s
contract of employment in particular, by demoting the
Applicant for purported misconduct without it being treated
as a dismissal.

The Applicant had been the site supervisor at QV1 for 8
years. He commenced his employment with the employer at
that site and continued there for the duration of his employment
with his employer. There is no evidence that he was assigned
to any other site during his employment. No documents or
other evidence relating to his contract of employment were
submitted to establish that his contract enabled the Respondent
to demote him. In accordance with the decision of the majority
of the Full Bench in TWU and Mt Newman Mining Co Pty
Ltd (1989) 69 WAIG 1036, I conclude that the Applicant was
entitled to reject the demotion and to treat it as a dismissal.
His failure to attend the office on 10 March 1999, when there
was no indication of his demotion being rescinded or stayed
was yet another indication of his rejection of the demotion
and his viewing it as a dismissal. It is suggested by the
Respondent that if the Applicant had attended on that day it
may have had some posting for him at the level he held at
QV1. However, this evidence was equivocal and intended to
leave an impression that if he had turned up he may have been
offered such a position, when there was no indication that
such was the case in the remainder of the evidence.

Accordingly, I conclude that the Applicant’s demotion
constituted a dismissal for the purposes of s.29(l)(b)(i) of the
Act.

In these circumstances, the substantive issue of the harshness,
oppressiveness or unfairness of the dismissal is to be listed
for hearing.

Appearances: Mr G Pestell (of Counsel) appeared on behalf
of the Applicant.

Mr D Clarke appeared on behalf of the Respondent.
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Reasons for Decision (Extempore).
1 This is an application made pursuant to section 29 of the

Industrial Relations Act 1979. The applicant claims that
he has been harshly, oppressively or unfairly dismissed
from his employment with the respondent and he claims
contractual benefits of notice and entitlement to annual
leave pay.

2 On 31 March of this year, I issued reasons for decision
on preliminary matters raised by the respondent, namely
jurisdiction, and that there was no dismissal. I found that
the respondent’s demotion of the applicant constituted a
dismissal. The present hearing has been related to the
merits of the applicant’s claim that he was harshly,
oppressively or unfairly dismissed from his employment
and in respect of his claims of contractual entitlements.

3 The history of this matter is that at the time of termination
the applicant had been employed in a security role at the
QV1 building for approximately 8 years. Since 1996, this
employment had been with the respondent, which took
over ownership of the business which employed him.

4 At the time of termination, the applicant was the site
supervisor at the building and he supervised and allocated
the work of other security officers engaged on that site.
Part of the applicant’s role was to liaise with and take
directions from the building’s managers, in particular from
Danielle Ritchie.

5 There is evidence of conflict between the applicant and
Ms Ritchie and of meetings between the building’s
management personnel and the respondent’s
management, together with the applicant, for the purpose
of dealing with problems in that relationship. There is
also evidence of complaints by the security officers
supervised by the applicant about the applicant’s conduct
and approach. Some of that evidence was the applicant’s
own evidence.

6 I am satisfied that the respondent counselled the applicant
about those matters on at least two occasions over a period
of 18 months immediately prior to the termination of his
employment. The respondent put in place measures to
overcome those problems by firstly, sending the applicant
to a supervisor’s training course, and secondly,
restructuring its personnel at the site to improve
communications.

7 Mr Dennison, the Managing Director of the respondent,
spoke to the applicant and counselled him about the need
to improve, and that continued action by the applicant
may lead to his removal from the site. The applicant told
Mr Dennison that if his actions ever brought the
company’s contract for the site into jeopardy he would
resign. Mr Dennison did not warn the applicant that his
employment with the respondent was in jeopardy but that
his continuation at the site was subject to his conduct.
Mr Dennison was hopeful that the applicant would resolve
the situation and could continue at that site.

8 I am satisfied that the applicant’s own undertaking to
resign if his conduct put the contract in jeopardy meant
that he understood his responsibility and the seriousness
of the consequences of his actions.
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9 I note at this point that little weight is to be attached to
the letters of reference given to the applicant. The author
of the letters was not examined on the letters and there is
evidence of a credible nature to contradict some of the
contents of the letters.

10 The history of this matter includes that in February 1999,
an incident occurred which brought about the termination
of the applicant’s employment. On what appears to be
Tuesday 9 February 1999, the applicant was advised of a
suspected “peeping tom” being seen coming from the
women’s toilet on the 25th floor of the building. He
dispatched a guard to interview relevant people. Three
quite different descriptions of the alleged “peeping tom”
were reported. The applicant arranged for a guard to go
up to the 25th floor each hour to check on security.
Consideration was given to training a security camera on
the corridor outside the women’s toilet.

11 The applicant received a number of telephone calls from
Ms Ritchie inquiring about progress. He reported what
progress he had made but said that more evidence was
needed. Ms Ritchie then asked him to call the police. He
advised her that there was not sufficient evidence and the
police were likely to say that they were wasting their time
without that evidence. She told him to call the police.

12 In his own evidence, the applicant says that he did not
call the police. However, when Ms Ritchie inquired later
that day, he told her that he had called the police. When
she asked for the details of the police contacts he said
that he would provide it the next day. The next day, Ms
Ritchie and the applicant had another discussion. She
asked if he had called the police and he said that he had
not. The two of them then discussed why he had not done
so and the discussion became heated and then became
personal. The applicant eventually said that he would call
the police and he did so.

13 The building manager then contacted the respondent and
sought the applicant’s removal from site in accordance
with the contract between the respondent and its client.
The respondent did so in accordance with its contractual
obligation. The applicant was advised of his removal from
the site the next day, being Thursday 11 February 1999,
when he received a telephone call from Mr Donald
Coughran, the respondent’s Patrols Manager.

14 The applicant gave evidence that he had the day off to
attend a medical appointment which he had mistakenly
thought was for that day. Late in the day, he received Mr
Coughran’s telephone call.

15 The evidence of the applicant and Mr Coughran conflicts
as to what was said during that telephone conversation.
The applicant says that he was told that, “As of now your
position at QV1 is terminated or downgraded. You are
not to set foot back on QV1. You can pick up your personal
things from the office and you are to attend a meeting at
the office on Friday for further instructions about your
posting.”

16 Mr Coughran’s evidence is that during that telephone
conversation, he told the applicant that the company had
received a request from the client that he be removed from
QV1. When the applicant said that he needed to go back
and collect his personal belongings Mr Coughran told
him that they had already been collected and that they
were at the office for him to collect and that it would be
best for him not to go back to QV1. The applicant was
advised that he was to attend a meeting the next day at
the respondent’s office.

17 The next day, being Friday 12 February, the applicant
attended the respondent’s office where he met with Mr
Coughran, Tony Byfield and Edmund Robbins, also
members of the respondent’s management. The evidence
of Mr Coughran and Mr Robbins was that Mr Coughran
asked the applicant to explain what had occurred at QV1.
The applicant did so, confirming the advice given by Ms
Ritchie that the applicant had not contacted the police as
instructed and had lied to her about that.

18 The applicant’s evidence was that he saw the purpose of
the meeting as being to discuss his future posting in
accordance with the previous discussion he had had with

Mr Coughran. The applicant says he also made clear that
he believed that due to his length of service, a posting of
no less favourable position was due to him and that that
would mean that his status and salary were to remain the
same.

19 Mr Dennison’s evidence was that as soon as he was able
when he returned from being away from the state, he met
with the applicant in the presence of Ed Robbins. Mr
Dennison gave evidence that he saw this meeting as a
disciplinary one, he explained this to the applicant and
that it was necessary to discuss the incident even though
the applicant was reluctant. The applicant told Mr
Dennison what had happened and again confirmed the
allegation. However, once again the applicant’s main focus
was on discussing future posting arrangements. The
applicant’s evidence contradicts this and says that the
purpose of this meeting was to discuss his future posting.

20 Mr Dennison gave evidence that he saw the incident at
QV1 involving the applicant as the end of a long process
of counselling due to a number of issues having arisen
regarding the applicant’s performance.

21 Having investigated, given the applicant the opportunity
to put his side of the incident, and having confirmed that
the applicant had failed to act on instruction from the
client and had lied about it, Mr Dennison says he believed
that the applicant’s conduct constituted misconduct.

22 He considered the appropriate action, noting the
applicant’s length of service and other matters, and
decided not to terminate the applicant’s employment but
to downgrade or demote him, not back to the basic security
officer level but to a senior security officer, and to offer
him alternative postings. One of the offers made to the
applicant was a posting which would have enabled him
to maintain his income only by working 12 hour shifts.
Mr Dennison gave evidence that if the applicant was able
to demonstrate by his performance that he had learned
from the situation which had occurred, that he may be
able to be put back in another more senior position.

23 I have already concluded that the demotion constituted a
dismissal. This was because the applicant had declined
the demotion and there was no particular provision within
his contract of service brought to the Commission’s
attention which would enable such a transfer and
demotion within the contract.

24 I have considered all of the evidence in this matter. Where
there is conflict in the evidence, I prefer the evidence of
Mr Coughran, Mr Robins and Mr Dennison to that of the
applicant. I find that, as acknowledged by the applicant,
he refused to comply with a directive from the
respondent’s client, and then lied to the client about this.
Ms Richie was a person from whom the applicant was
obliged to take directives. The applicant’s conduct caused
a serious breach in the trust necessary between the client
and the applicant. In accordance with its contract with
the respondent, the client was entitled to ask for the
applicant’s removal from site. Exhibit C, which is MSA
Guards and Patrols Code of Conduct, notes that such a
removal in such circumstances is normal, and the applicant
gave evidence that he was familiar with this procedure.
Accordingly, based on the applicant’s conduct, the
respondent was entitled to remove him from site.

25 Mr Coughran’s evidence is clear and I accept that he told
the applicant that he was removed from site, that he was
to meet with the respondent’s managers the next day, and
that he was given an opportunity to be heard. When asked
by his employer, the applicant confirmed the situation as
described by Ms Ritchie. He does not appear to have
accepted the fact that this conduct constituted a serious
breach of his duty.

26 Because of the nature of the security industry and the
contracts held by the respondent, the movement of
personnel between sites is not unusual. The respondent,
having satisfied itself of the applicant’s misconduct,
decided not to terminate his employment but offer him a
position at a lower classification. In light of the applicant’s
conduct, when he held a position which required not only
a good relationship with the client but that he hold the
trust of the client, the applicant misconducted himself.
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27 Dismissal was within the reasonable range of options
available to the respondent, including dismissal without
notice. I find that it was not until after the applicant had
confirmed his misconduct that the respondent advised
him of its intentions regarding his employment. This is
notwithstanding the applicant’s evidence that the decision
had already been made. The decision which had been
made to that point was to remove him from the site.

28 In deciding what it would do about the applicant’s
employment, the respondent considered the situation,
including the applicant’s conduct, his years of service
and his history. That history included relationship
problems with the client and with his subordinates over
the last 18 months, and that the respondent had attempted
to manage those problems for the applicant’s benefit as
well as its own.

29 The respondent decided to offer the applicant another
posting at a lower level, rather than dismiss him, and gave
him a month’s notice of change of contract by keeping
his rate of pay at the former level for one month. It then
went about negotiating a suitable posting for him. The
fact that it had no other positions of the same status as
the applicant had held at QV1 is not to the point. It offered
him a particular lower level posting.

30 I am not satisfied, in light of the conduct of the applicant,
that the respondent was obliged to offer to maintain his
salary beyond the normal notice period, if at all. The
applicant refused the offer made and made clear his
rejection of the demotion. In all of the circumstances, the
respondent’s decision to demote was earlier found to be
a dismissal. The question is whether the dismissal was
harsh, oppressive or unfair.

31 The applicant’s conduct in dealing with Ms Ritchie
constituted serious misconduct in that it indicated an
intention to repudiate the contract in that he failed to
comply with a reasonable instruction and then lied to the
client about that.

32 In matters involving a dismissal for misconduct, as this
matter is, there are a number of authorities which set out
the process to be followed and the test to be applied, and
I refer to the reasons for decision of His Honour the
President and the learned Chief Commissioner in Western
Mining Corporation Ltd v AWU 77 WAIG 1985. In this
decision a number of other authorities were cited,
including Shire of Esperance v Mouritz 71 WAIG 891
and Bi-Lo Pty Ltd v Hooper 1992 53 IR 224 at 229 to
230 and Byrne and Frew v Australian Airlines Ltd 120
ALR 274. In particular, the President and the Chief
Commissioner referred to the decision of the Industrial
Commission of South Australia in Bi-Lo (supra)where it
was stated—

“Where the dismissal is based on the alleged mis-
conduct of the employee, the employer will satisfy
the evidentiary onus which is cast upon it if it dem-
onstrates that insofar as it was within its power before
dismissing an employee, it conducted as full and
extensive investigation into all of the relevant mat-
ters surrounding the alleged misconduct as was
reasonable in the circumstances; it gave the employee
every reasonable opportunity and sufficient time to
answer all allegations and respond thereto; and that
having done those things, the employer honestly and
genuinely believed and had reasonable grounds for
believing, on the information available at the time,
that the employee was guilty of the misconduct al-
leged; and that, taking into account any mitigating
circumstances either associated with the misconduct
or the employee’s work record, such misconduct
justified dismissal. A failure to satisfactorily estab-
lish any of those matters will render the dismissal
harsh, unjust or unreasonable.”

33 In this matter the respondent conducted an investigation
in which the applicant admitted the alleged conduct. It is
true that by this time the applicant had already been
removed from the site in accordance with the client’s
request. However, part of the purpose of the meeting with
the applicant the next day was to ascertain his side of the

story. His side of the story confirmed his misconduct.
The respondent made a reasonable offer of alternative
but lower paid posting. The applicant refused.

34 If I am wrong and the respondent had made a decision to
demote the applicant prior to affording him an opportunity
to be heard, in the circumstances of this case no injustice
or unfairness has actually resulted for the applicant. He
admitted the allegation.

35 While an employee is entitled to procedural fairness and
to natural justice, that is but one of the considerations
and I refer to Nicholson J’s comment in the Shire of
Esperance v Mouritz 71 WAIG 891 at 899 where he says,
in reference to Macken McCarry and Sappideen’s “The
Law of Employment”—

“As there explained, the employee did not have a
proper opportunity to explain and has not been
warned of the possibility of termination does not
automatically entitle the applicant to a remedy. No
injustice will result if the employee could be justifi-
ably dismissed.”

36 In all of the circumstances, there was not much more that
the respondent could have done. The applicant has not
demonstrated that the dismissal was harsh, oppressive or
unfair. The applicant needs to recognise that it was his
own action which brought about his demise.

37 As to the question of reasonable notice, I have noted
earlier that within the range of reasonable options open
to the respondent was summary dismissal. The respondent
decided to demote the applicant and to offer another
posting. The decision had been made to maintain his
income for one month, notwithstanding that demotion.
This constituted a period of notice of the change of
contract or, in this case, of termination because of the
applicant’s refusal to accept the change. The notice period
continued to run during the period of one month.

38 As to whether reasonable notice is due to the applicant, I
note that there is no term specified within the applicant’s
contract which has been drawn to the Commission’s
attention and accordingly reasonable notice may need to
be implied. The Full Bench in Tarozzi v The Italian Club
71 WAIG 2499 sets out the criteria to be applied in that
exercise.

39 The circumstances applicable to the applicant’s
employment at the time of termination were these: the
Workplace Relations Act would have allowed 4 weeks’
notice to the applicant. He was a supervisor, not a
manager. He was in receipt of a salary of $37,350 per
annum which took account of a range of allowances and
overtime. This was not a high or a low rate of pay for
such a position. The applicant’s age was 41 years and he
had 8 years in the particular job, 3 of which were with
the respondent. In all of these circumstances, I find that
one month would constitute reasonable notice and the
applicant was given that month in the period from 12
February to 10 March.

40 Accordingly, an order of dismissal shall apply to the claim
of harsh, oppressive and unfair dismissal and to the claim
for reasonable notice.

41 As to the claim for payment of annual leave, the
respondent’s view expressed today is that the applicant
is not due annual leave for a number of reasons. Only
yesterday, Mr Clarke agreed that the annual leave was
due and would be paid except for 1 week which the
applicant ought to have given to the respondent as notice,
but failed to do. I have pointed out that as I have already
found that there was a dismissal, therefore, no notice was
due to be given by the applicant.

42 The respondent’s position regarding annual leave has
changed a number of times during the course of this matter
and I suggest that this has been at least partly due to a
lack of proper advice. I intend to reserve my decision
regarding annual leave as there is a need to examine the
transcript of the previous hearing to refresh my memory
of what occurred between the parties between 12 February
and 10 March 1999 to ascertain the relationship between
the parties and the status of the applicant at the various
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points, including what was expected of the applicant. The
parties will be informed of when that decision is available.

2000 WAIRC 00347
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES ROGER JOHN TAPIATA V OLTEN

PTY LTD
CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 21 AUGUST 2000
FILE NO/S APPLICATION 330 OF 1999
_________________________________________________________________________

Result Claim of denied contractual benefits
dismissed

Representation
Applicant Mr G Pestell (of Counsel) appeared on

behalf of the applicant
Respondent Mr D Clarke appeared on behalf of the

respondent
________________________________________________________________________

Supplementary Reasons for Decision.
1 On 25 July 2000, the Commission issued reasons for

decision in respect of the applicant’s claim of alleged
harsh, oppressive and unfair dismissal and his claim for
pay in lieu of notice. However, the decision regarding
the applicant’s entitlement to annual leave was reserved.

2 On 31 July 2000, the Commission wrote to the applicant,
noting the difficulties which had arisen for the applicant
in this matter due to the respondent having changed its
position regarding the entitlement to annual leave on a
number of occasions. The Commission also noted that
because of the lack of clarity brought about by the changes
in the respondent’s position, the applicant had not clarified
the basis for the entitlement. Accordingly, the applicant
was invited to advise the Commission of the basis for the
entitlement, whether it arose from an award which covered
the applicant’s employment; from his contract of service;
from the Minimum Conditions of Employment Act; or
from some other source.

3 The applicant made a written submission which outlined
the history whereby the respondent had agreed that an
entitlement existed however, payment had not been made.
The applicant, in his submission, said that on that basis,
the “applicant (had) never sought to investigate or clarify
further the basis of that calculation and relies on his
contract of service which is supported by Annexure B”.

4 Annexure B is a schedule of annual leave calculations
and does not appear to indicate the source from which
the calculation is made, i.e. an award, contract of
employment or any other particular source.

5 The Commission has power to deal with a claim by an
employee that he as been denied a benefit, not being a
benefit under an award or order, to which he is entitled
under his contract of employment. The Commission does
not have general jurisdiction or power to award payments
which might arise from one of a number of sources.
Section 29(1)(b)(ii) requires that they arise from the
applicant’s contract of employment. If they arise from an
award, then they are properly enforced through the
Industrial Magistrate’s Court. If they arise from the
Minimum Conditions of Employment Act, likewise, they
are enforceable in accordance with the terms of that
legislation. Even if the respondent agreed that there is
money owed to the applicant arising from an annual leave
entitlement, unless that entitlement arises from the
contract of employment, the Commission is not able to
award it. The respondent’s final position was that the
money was not owed for a number of reasons.

6 The onus rests on the applicant to demonstrate his case,
and in this matter, to demonstrate how the entitlement
arises. The applicant has been invited by the Commission

to advise of the basis upon which the annual leave
entitlement claim rests. However, he has not done so. The
applicant merely relies on the respondent’s
acknowledgement of some entitlement, which has now
been withdrawn. Although the applicant says that the
entitlement arises from the contract of service there is no
evidence of the terms of that contract as it relates to annual
leave, and the document to which the applicant refers
(Annexure B) is merely a schedule of calculation of an
accrual, not evidence of the genesis of the entitlement.
There is no other evidence before the Commission upon
which it can determine that this entitlement to annual leave
arose from the applicant’s contract of employment and
not from the award which covered his employment. The
application in that regard shall be dismissed.

2000 WAIRC 00348
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES ROGER JOHN TAPIATA V OLTEN

PTY LTD
CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 21 AUGUST 2000
FILE NO/S APPLICATION 330 OF 1999
_________________________________________________________________________

Result Claims of unfair dismissal and denied
contractual benefits dismissed

Representation
Applicant Mr G Pestell (of Counsel) appeared on

behalf of the applicant
Respondent Mr D Clarke appeared on behalf of the

respondent
________________________________________________________________________

Order.
HAVING heard Mr G Pestell (of Counsel) on behalf of the
applicant and Mr D Clarke on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

2000 WAIRC 00467
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES MARK ANTHONY TRANFIELD v.

RAY DOUGLAS PARKER T/A
MARINE OFFSHORE SURVEY AND
COMMISSIONING

CORAM SENIOR COMMISSIONER G L
FIELDING

DELIVERED TUESDAY, 29 AUGUST 2000
FILE NO/S APPL 23/2000
________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr D H Schapper of counsel
Respondent No Appearance
________________________________________________________________________

Reasons for Decision.
1. The Respondent is a firm registered under the Business

Names Act 1962. As its name suggests, the nature of its
business is the survey and commissioning of marine
vessels. More particularly, it provides surveying and
commissioning services to the offshore oil industry
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worldwide. The firm apparently has an office in the United
States of America, but its head office and principal place
of business is, and was at all material times, at 49
Lockwood Crescent, Bunbury.

2. The Applicant was employed by the Respondent from on
or about 18 September 1998 until on or about 14
December 1999 as an oil rig surveyor, more especially as
a mechanic surveyor. He came to be employed by the
Respondent after answering an advertisement published
in The West Australian calling for oil rig surveyors,
including a rig mechanic. The Applicant was interviewed
in Bunbury by the registered proprietor of the Respondent
firm and subsequently offered employment which he
accepted.

3. The Applicant was employed under the terms of a written
contract entered into in this State. It was a term of that
contract that the Applicant’s “point of origin is Perth,
Western Australia from and to which travel provisions to
the assignments will be provided” by the Respondent. It
was also a term of the contract that the Respondent was
to reimburse the Applicant for “any costs associated with
obtaining visas as required for any project”. Furthermore,
the Respondent was to provide living accommodation
together with an accommodation allowance. The contract
was terminable by either party “giving a minimum 14
days notice”.

4. Initially, the Applicant was sent to work in Singapore,
where he remained until the end of August 1999, when
he was sent to work in France. On or about 14 December
last, whilst in France, he was told by the proprietor of the
Respondent that he was being sent on leave, but a short
time later he was told by the proprietor’s son that he was
to be dismissed. The Applicant replied that if he was to
be dismissed he would like to know before he went on
leave. However, nothing further was said about the matter
and he left ostensibly on leave. He subsequently received
from the proprietor of the Respondent a letter dated 14
December, advising that his employment was terminated,
allegedly for copying material owned by the Respondent,
in breach of his contract of employment.

5. It was a term of the Applicant’s contract that the
reproduction or issue to third parties in any form
whatsoever of the Respondent’s commissioning
procedures and any associated documents, including any
survey or commissioning checklist issued to surveyors,
was strictly not permitted. Furthermore, it was a condition
that the Applicant “not retain copies in any form whether
software or hard copies from commissioning projects or
rig inspections after each project”. The Applicant was
dismissed from his employment without question and
without notice for allegedly copying the Respondent’s
“formats and procedures and the lay out of books one
through nine with exactly the same information as MOSC
layout”.

6. The Applicant denies copying the documents alleged to
have been copied and that he was in any other way in
breach of his contract of employment. Moreover, he
asserts that he was not given an opportunity to explain
his actions but was dismissed summarily without question.
Accordingly, the Applicant alleges that his dismissal from
employment with the Respondent was harsh, oppressive
or unfair. By these proceedings he seeks relief in the form
of compensation for loss of employment in the sum of
US$23,920, representing the income he would have
earned in the six months following the termination of his
employment, after taking into account earnings from other
employment in that time. In addition, he seeks the sum
of US$7,168 as remuneration for work performed in
December immediately prior to the termination of his
employment.

7. The Respondent did not file a Notice of Answer or
Counter Proposal but has written to the Commission
challenging the jurisdiction to entertain the application
and otherwise disputing the merits of the claim.
Furthermore, the Respondent did not appear at the hearing
of the matter, despite a Notice of Hearing being sent to
its principal place of business. The Respondent was
subsequently informed of the submissions made by

counsel for the Applicant at the hearing and was invited
to comment on those submissions. Despite being given
another opportunity to respond to those submissions the
Respondent has not done so.

8. Regulation 89 of the Industrial Relations Commission
Regulations 1985 provides that any document required
to be served on a firm may be served by sending it by
prepaid post to the principal place of business in this State.
Furthermore, Regulation 91 provides that where service
is effected by pre-paid post it shall be deemed to have
been effected when the letter would be delivered in the
ordinary course of post unless the contrary is proven.

9. The Notice of Application, as with the Notice of Hearing,
was sent to the principal place of business of the
Respondent in this State as identified on the Certificate
of Registration of the Respondent firm indeed on its
letterhead. There is no proof that either Notice was not
received by the Respondent. Indeed, such evidence as
there is indicates that both were in fact received by the
Respondent or its agent. The fact that the Respondent
has entered into correspondence with the Commission
and the Applicant’s solicitor regarding the application is
clear evidence that the Notice of Application was duly
received by the Respondent. Although the Notice of
Hearing was returned to the Commission with an
endorsement that the Respondent was no longer at the
address to which the Notice was sent, and was at an
address in the United States of America, the Notice in
fact appears to have been taken in at the address designated
as the principal place of business in this State. The Notice
itself was not only endorsed with the new address but
returned under separate cover. In these circumstances the
Commission is entitled to assume that the Notice was
properly given (see: Friendly Helpers and F.H.
Promotions v Galbraith (1982) 72 WAIG 2161; and see
too: Easom v Wells (1986) 66 WAIG 1867). Thus the
ground has been laid properly for the Commission to deal
with the matter in the absence of the Respondent, as the
Applicant requested. The Respondent has been given
every opportunity, both before and after the Applicant
closed its case, to respond to the Application, and in my
view the matter should be dealt with on the basis of the
material advanced by the Applicant.

10. Despite the efforts of counsel for the Applicant to persuade
me otherwise, I am not satisfied that the Commission has
jurisdiction to entertain the claim. I accept that there are
factual differences between those which arise for
consideration in this case and those considered by the
Commission, including the Full Bench, in Harris v
Brandrill Limited (2000) 80 WAIG 629 and 2456, but in
my opinion the same principles operate to deny the
Commission jurisdiction on this occasion. Nothing was
put by counsel for the Applicant which leads me to change
the view I expressed in Brandrill that the jurisdiction of
the Commission with respect to claims for relief arising
out of a harsh, oppressive or unfair dismissal depends
upon the existence of a dismissal from employment in an
industry with a real and sufficient connection with Western
Australia.

11. As previously mentioned, I accept that the contract of
employment between the Applicant and the Respondent
was made in Western Australia and between residents of
Western Australia. Furthermore, I accept that the proper
law of the contract is the law of Western Australia.
However, as the decided cases referred to in Brandrill,
most notably Maloney v Hoffman (1980) AR NSW 318;
Chrysler Jeep Automotive Distributors Australia Pty
Limited v Canberra Star Motors Pty Limited and Others
(1997) 79 IR 452; Perrott v Xcellenet Australia Limited
and Others (1998) 84 IR 255 and Mynott and Others v
Barnard (1939) 62 CLR 68, make it clear that it is not a
matter of determining the proper law but a question of
statutory interpretation as to whether the event in respect
of which relief is sought falls within the scope of the
relevant legislation, in this case the Industrial Relations
Act 1979. Those cases clearly indicate that jurisdiction
in matters of the nature now in question is attracted not
by the proper law of contract or by the residency of the
parties but more by the location of the industry in which



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.4484

the aggrieved employee worked. Thus, for example, in
Hoffman, where relief was sought in proceedings before
the New South Wales Industrial Commission under
legislation relating to unfair, harsh or unconscionable
contracts, the legislation was held not to apply to a contract
made in that State by residents of that State because the
contract related to work to be performed substantially
out of the State.

12. There is no evidence to suggest that the Applicant at any
time performed work in this State. Indeed, it is conceded
on behalf of the Applicant that all the work performed
under his contract of employment “was, as a matter of
fact, performed outside the jurisdiction”. By his letter of
appointment, the Applicant was told that he was to be
sent to Singapore. At all material times the work
performed under the contract was performed in either
Singapore or France.

13. Counsel for the Applicant argues that the Applicant may
have been required to perform work within Western
Australia should the Respondent have obtained work in
this State. There is, however, no evidence of that fact. In
any event, the mere possibility of work being performed
in this State is not sufficient for these purposes. Indeed,
as was indicated in Perrott v Xcellenet Australia Limited
(supra) the mere fact that some work was done in this
State might not be sufficient to say that the work was
done in an industry with a sufficient connection to this
State.

14. The Applicant was dismissed from employment in an
industry in France, albeit that he received notification of
his termination whilst in Western Australia. It cannot be
the case that, simply because a person who has never
worked in Western Australia receives notification in
Western Australia that he is dismissed from employment
performed wholly offshore, the Commission thereby has
jurisdiction to entertain a claim of the kind now in
question. Were that the case, any migrant who came to
live in this State could lodge a claim for relief in respect
of employment in his or her native country as long as any
statutory time limit for bringing such a claim was not a
bar.

15. As is evident from the provisions of s 3 of the Industrial
Relations Act 1979, the jurisdiction of the Commission
is concerned with a dismissal from employment if not in
an industry carried on partly within this State at least
with a real and sufficient connection with this State. A
dismissal from employment in an industry in another place
does not fall within the scope of the Act. The decision of
the Commission in Greenhalgh v Buon Amici WA Pty
Ltd (2000) 80 WAIG 2719 cannot be taken as authority to
the contrary. In that case the Respondent appears to have
admitted liability for the benefit claim but, seemingly,
pleaded impecuniosity. The jurisdictional question
appears not to have been debated and therefore considered
by the Commission on that occasion. In any event, the
contract expressly provided that it was to be governed by
the laws of this State and, moreover, there was evidence
of work having been performed in this State.

16. In my view, the same considerations apply with respect
to the claim to recover the outstanding benefits due to the
Applicant under his contract of employment. The
Commission is a creature of statute with authority to
inquire into and deal only with an industrial matter. (see:
Robe River Iron Associates v Amalgamated Metal Workers
and Shipwrights Union of Western Australia and Others
(1987) 68 WAIG 4, 6; and see too: Amalgamated Metal
Workers and Shipwrights Union of Western Australia v
The Griffin Coal Mining Company Limited and Another
(1980) 60 WAIG 213). It does not have a general civil
jurisdiction to deal with contracts of employment. If a
contractual benefit is not an industrial matter as defined,
the Commission is without jurisdiction to grant relief in
respect of the denial of any such benefit. The provisions
of s 29(1)(b)(ii) of the Industrial Relations Act 1979 which
authorise a former employee to seek relief in respect of
benefits denied under contract of employment do not give
the Commission jurisdiction it does not already have. The
provisions of that section merely prescribe who may refer

an industrial matter to the Commission. Because the
benefits which the Applicant claims to have been denied
do not arise under a contract of employment which relates
to an industry with a real and sufficient connection to
this State the claim cannot be said to be an industrial
matter as defined.

17. It follows, in my opinion, that the application should be
dismissed for want of jurisdiction. However, in the event
that others take a different view of this question, I express
my view regarding the substance of the application.

18. In the absence of any evidence to the contrary, I see no
reason to reject the testimony of the Applicant. Indeed,
he impressed me as a reliable witness, and I accept his
testimony in toto. In particular, I am satisfied and find
that he was dismissed without prior consultation and
without notice. Having regard to the nature of the
allegations made against him, the Applicant was entitled
at least to have the accusations put to him for comment
and to have any such comments taken into account before
terminating his employment. The manner of the dismissal
in itself was so defective as to render it unfair, and I so
find.

19. The Applicant is entitled to be put into the position as if
he had not been dismissed. He does not, however, seek
reinstatement. He has since obtained alternative
employment. Having regard to the fact that the
Respondent has accused him of disloyalty, if not
dishonesty, it would be quite unrealistic to expect that a
proper working relationship could be re-established. In
the circumstances I am satisfied and find that it is
impractical for the Applicant to be reinstated in his former
employment and that the appropriate remedy is
compensation.

20. I accept the Applicant’s evidence regarding his earnings
and subsequent loss of earnings. I note that the letter sent
by the Respondent’s principal business offering the
Applicant employment indicated that the Respondent had
sufficient work to occupy it until the end of 2001. In the
normal course of events it is reasonable to infer, and I so
infer, that the Applicant would have been employed by
the Respondent at least for the ensuing six months, as he
suggests. Accepting that he was entitled to be paid at the
rate of US$470 per day for each day worked, I am satisfied
that he lost potential earnings in the order of US$28,670,
as he claims. That sum should be reduced, as the Applicant
concedes, by US$4,700 for holidays which he would have
taken in the period in question and thus not been paid. In
those circumstances and having regard to the limits
imposed by statute on the magnitude of compensation
which the Commission may award, a fair measure of
compensation is US$23,970. Equally, I accept that the
Applicant has not yet been paid all that was due to him
for work performed by him in December prior to his
dismissal. On the basis of 14 days work at US$470 per
day, the Applicant would be entitled to US$6,580,
together with an additional accommodation allowance of
US$30 per day to which he was entitled. By his claim the
Applicant seeks to recover an additional sum for certain
expenses, principally fuel, but for which there was no
supporting evidence. In total, the Applicant would be
entitled to recover the sum of US$7,000 as and by way
of benefits denied him under his contract of employment.

21. Thus, but for the absence of jurisdiction, the Applicant,
as I find, would have been entitled to a declaration that
he was unfairly dismissed; an order that he be
compensated as a consequence in the sum of US$23,970;
and an order that he recover the further sum of US$7,000
as and by way of benefits denied him under his contract
of employment.
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Order.
HAVING heard Mr D H Schapper of counsel on behalf of the
Applicant and there being no appearance on behalf of the
Respondent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act 1979, hereby
orders—

THAT the application be and is hereby dismissed.
(Sgd.) G.L. FIELDING,

[L.S.] Senior Commissioner.
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Representation
Applicant/
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Respondent Mr A D Lucev and with him Mr T Kucera

of Counsel
_________________________________________________________________________

Reasons for Decision.
1. The Applicant was employed by the Respondent from 8

March 1999 until 24 September 1999. He was employed
as its general manager. The Respondent is a family
partnership comprising Mr and Mrs Begley Snr and their
three sons. The principal business of the Respondent is
the sale and installation of garage doors.

2. The Applicant was previously employed by B & D
Australia. The Respondent was a large if not the largest
customer in this State of B & D Australia. In this capacity
the Applicant had frequent dealings with the partners of
the Respondent, principally Mr and Mrs Begley Snr. It
was through this contact that the Applicant came to be
employed by the Respondent. There is however a material
conflict in the evidence adduced by the respective parties
as to what was said and done by them prior to the
Applicant taking up taking up his employment.

3. The Applicant testified that he was approached by Mr
and Mrs Begley Snr to work as the Respondent’s general
manager. He says that at that time his remuneration from

B & D Australia was in the vicinity of $68,000 per annum
plus a car and he indicated to Mr and Mrs Begley Snr
that he would not come to work for the Respondent for
anything less. He says that the Respondent through Mr
and Mrs Begley Snr agreed to employ him at that level of
remuneration. He requested that the details of their
agreement be reduced to writing and says that Mr and
Mrs Begley Snr asked him to prepare the necessary
document because they did not have the facilities to type
such a document. Accordingly, the Applicant prepared a
letter addressed to himself to be signed by Mr Begley
Snr. Amongst other things this letter stipulated “we are
pleased to confirm your appointment to the position of
general manager of 89 Enterprises, effective March 8
1999, for a period of twelve (12) months”. It is common
ground that the letter was postdated by approximately
three weeks. The Applicant says that it was so dated
because the Respondent wanted him to resign before
giving him a letter of employment so that it could not be
accused of poaching him from B & D Australia and
thereby injuring its relationship with that company. The
letter was accompanied by a memorandum to Mr and Mr
Begley Snr from the Applicant indicating that if they
wanted to make any change to the document to contact
the Applicant. It is common ground Mr Begley Snr signed
the letter without alteration.

4. The Applicant says that he set about his tasks in a proper
and workmanlike manner but says that he did so with
some difficulty because partners of the Respondent would
not let him manage its activities fully. In particular, the
Applicant says that the partners did not make available
to him the general ledger or the sales figures and that the
two sons of Mr and Mrs Begley Snr, who worked in the
business, would not take instruction from him. Apart from
casual criticisms, principally from Mrs Begley Snr, the
Applicant says that nothing was said to him to lead him
to believe that there was any material defect in his
management of the Respondent. Certainly there was
nothing, he says, to suggest that his continued
employment was in jeopardy until he was summoned to
a meeting with Mr and Mrs Begley Snr on 24 September
last. On that occasion he was told by Mr Begley Snr that
the Respondent wanted him to leave straight away which,
after a somewhat heated argument, he did with one weeks’
pay in lieu of notice.

5. The Applicant asserts that his dismissal was either unfair,
harsh or oppressive. As a consequence he seeks
compensation in the sum of $40,000 being the equivalent
of six months’ remuneration including use of a motor
vehicle. Alternatively, the Applicant seeks the sum of
approximately $34,000 representing the balance of the
remuneration due to him under his contract of
employment on the basis that he had a fixed term contract
of employment for 12 months. In addition, the Applicant
seeks as and by way of benefits denied to him under his
contract of employment, the equivalent of three months’
remuneration in lieu of reasonable notice and the sum of
$685 being reimbursement for the cost of computer
software he purchased for the Respondent and the partial
cost of a new car tyre.

6. The Respondent denies that the dismissal was unfair or
that it has denied the Applicant any benefits to which he
is entitled under his contract of employment.

7. The Respondent’s version of the events is materially
different from that advanced by the Applicant. The
Respondent says that before entering into any negotiations
with the Applicant regarding his ultimate employment
with the Respondent, he requested a reference from Mr
Begley Snr. Indeed, Mr and Mrs Begley Snr say that it
was that request which prompted them to raise with the
Applicant the possibility of him being employed by the
Respondent. They say that at or about the time the
Applicant made the request for a reference they were
considering looking for someone to assist them in the
day to day running of the business in order that they could
have more time to themselves. They also say that they
met with the Applicant after he had indicated to them
that he had some important information for them. This
turned out to be the fact that the Respondent was not
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getting the best price from B & D Australia even though
they were its best customer. At the same time they
discussed with the Applicant the prospect of him being
employed by the Respondent as its manager. This prospect
seemed to impress the Applicant. Mr and Mrs Begley
Snr say they told him that they needed to discuss the
matter with their sons before taking the matter any further.
They subsequently gained the approval of their sons to
employ the Applicant and to pay him in the order of
$40,000 per annum. An offer in those terms was put to
the Applicant but rejected by him saying that he was
earning in the vicinity of $68,000 per annum together
with the use of a motor vehicle at B & D Australia and
that he would not be prepared to work for the Respondent
for less. The Applicant subsequently met with the families
of most of the partners of the Respondent at which
meeting Mr Begley Snr expressed concern amongst other
things, regarding the magnitude of remuneration being
sought by the Applicant and doubted the Respondent’s
capacity to pay such sum. Mr and Mrs Begley Snr testified
that the Applicant in response indicated that he could save
the Respondent in the order of $30,000 through improved
efficiencies. Furthermore, the Applicant indicated that if
things were not working out after six months he would
leave without hesitation. Mr and Mrs Begley Snr testified
that as a consequence they agreed, on behalf of the
Respondent to employ the Applicant at the level of
remuneration he requested but expressly on the basis that
the continuation of his employment would be reviewed
in six months.  They say that the Applicant asked for a
letter of appointment but as they were not “into that sort
of thing” the Applicant offered to prepare the letter. The
next morning the Applicant left the letter on their doorstep.
Mr Begley Snr read and signed the letter without
amendment. He says he over looked the fact that there
was no reference to the review in six months but in any
event they had verbal agreement to that effect and he
trusted the Applicant. He did not take any notice of the
date on the letter.

8. Mr and Mrs Begley Snr testified that soon after the
Applicant commenced employment they found that he
was not doing what he said he would do. In particular,
they say he did not implement a proper system of stock
control nor conduct a cost analysis of the goods produced
in the Respondent’s factory nor conduct proper spot
checks of the contract installers, despite frequent requests
from Mrs Begley Snr to do so. They say they met with
the Applicant on three occasions. On the first occasion,
the 27 July 1999, they said to him that things were not
working out as they had agreed and that in the
circumstances they wanted him to look for another job.
Mrs Begley Snr testified that the Applicant nodded in
agreement and indicated that he wanted to leave on the
best of terms and asked for time to look for another job
saying he needed six weeks. Mrs Begley Snr says that
she and her husband agreed to this arrangement. Indeed,
it was proposed that he would tell the staff that he was
looking for another job in effect to hide the fact that he
was leaving because things had not worked out. Mr and
Mrs Begley Snr say they met with the Applicant again on
31 August 1999 because they were concerned that he had
not taken time off for job interviews or told the staff that
he was leaving. They were concerned that he appeared to
be making no effort to find alternative employment. Mr
and Mrs Begley Snr say that the Applicant told them at
that meeting that he had in fact sought alternative
employment and offered to show them some of the job
applications he had made. They say Mr Begley Snr then
indicated to the Applicant that the Respondent wanted
him to finish on 7 September 1999 which was the end of
the sixth month. The Applicant replied that the
Respondent could not insist upon that because he had a
contract for 12 months. They testified that Mrs Begley
Snr replied to the effect that if that was so the Applicant
should take this meeting as an official warning. At the
same time Mrs Begley Snr again asked the Applicant to
provide a costing of the goods produced in the factory.
She says that the Applicant promised to provide that
information the next day. On 17 September 1999 Mrs

Begley Snr sent a memorandum to the Applicant again
asking for this information, noting that despite his
previous promise it had not yet been provided and asking
the Applicant to “make this a priority as we need to make
some decisions in this area.”

9. On 24 September Mr and Mrs Begley Snr in the presence
of the accounts clerk, Ms Baker, met with the Applicant.
At that meeting Mrs Begley Snr pointed out to the
Applicant that he still had not produced the costing
information and made mention of their two previous
meetings. Both Mr and Mrs Begley Snr testified that Mr
Begley Snr indicated at the meeting that this was the “end
of the line” and that the Applicant would have to go. He
was offered a choice of negotiating a termination or take
a weeks’ pay in lieu of notice. The Applicant objected
and was directed to leave and soon afterwards left the
premises with one weeks’ pay in lieu of notice and a taxi
fare.

10. It is difficult to comprehend how there could be such a
marked difference in the version of events advanced by
the respective parties. In my assessment with the benefit
of listening to and observing the witnesses, particularly
the Applicant and Mr and Mrs Begley Snr, the testimony
of Mr and Mrs Begley Snr is to be preferred to that of the
Applicant. The more I heard from Mr Begley Snr the
more convinced I was that his evidence was reliable. The
spontaneity with which he answered questions and his
indignation at some of the propositions put to him on
behalf of the Applicant left me with the impression that
he was a reliable and honest witness. Much the same can
be said of Mrs Begley Snr. In my assessment their
evidence regarding the various meetings was too detailed
to be concocted and in a number of important respects is
supported by documentary evidence. On the other hand,
the Applicant did not always sound convincing and I am
left in some doubt as to the reliability of his evidence.
Whatever explanation might be offered to justify the
misleading statement he made in the various job
applications inferring he was still employed by the
Respondent when he was not, the false representation in
his letter of resignation addressed to B & D Australia
that he was resigning without a job to go to does him
little credit. Furthermore, the Applicant was adamant, even
to the point of referring to a detailed entry of that day in
his diary, that he met with the Respondent on 12 January
1999 to discuss the proposal that he be employed by the
Respondent when it is clear that the meeting could not
have been held on that day.

11. Also, I accept the testimony of Mr Costanzo, the accounts
manager for B & D Australia. His evidence is in sharp
conflict to that of the Applicant regarding the amendments
to an order placed by the Applicant for goods to be sold
at the Respondent’s mid-year sale. Not only did he impress
me by his demeanour, unlike the Applicant he had no
real interest in colouring the facts. The evidence of Messrs
Dolphin and Reynolds was of marginal relevance but
where their testimony conflicted with that of others, in
particular Mr and Mrs Begley Snr and Mrs Baker, I prefer
the evidence of the others. Likewise, except to the extent
that their evidence conflicts with that of Mr and Mrs
Begley Snr, I accept the evidence of Mrs Baker the
accounts clerk and Mrs Begley Jnr as being reliable.
Furthermore, I unreservedly accept the evidence of Mr
Prince, the Respondent’s accountant, although in the
circumstance his testimony has little bearing on the matter.

12. I am satisfied and find that the events occurred
substantially as Mr Begley Snr testified. In particular, I
find that the Applicant asked Mr Begley Snr for a reference
in January 1999 and it was that which prompted he and
his wife to raise the question of employment with the
Applicant. I am satisfied and find also that the Respondent
was initially prepared to pay the Applicant up to $45,000
per annum with the provision of a motor vehicle and was
reluctant to pay $68,000 per annum as he requested. I am
satisfied and find too that the Respondent agreed to pay
the higher level of remuneration as a consequence of the
Applicant indicating that he could save the Respondent
approximately $30,000 in the first three months and that
if things did not work out he would willingly leave after
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six months. I accept the evidence of Mr Begley Snr that
what lead to the “the crunching of the deal” was the fact
that the Applicant agreed with him to review the position
of his employment at the end of six months.

13. I am satisfied and find that a condition of the Applicant’s
employment was that the arrangements were to be
reviewed after six months, as Mr Begley Snr testified.
Such an agreement is not only consistent with what Mr
and Mrs Begley Snr say occurred at their meeting with
the Applicant on 30 January 1999 but with subsequent
events and in particular the meeting of 31 August. I accept
Mr Begley Snr’s evidence that the letter of appointment
signed by him on behalf of the Respondent did not contain
all of the issues discussed on the occasion in question.
There is for example, no reference to their agreement with
respect to annual leave. I have not the slightest doubt that
the letter was typed by the Applicant because, as Mr
Begley Snr indicated, he was not “used to these sort of
things” and for much the same reason signed by him
without taking much notice of its contents and in the belief
that the Applicant could be trusted. Furthermore, I have
no doubt that the letter was postdated by the Applicant to
suit his own needs rather than those of the Respondent.
Contrary to what the Applicant says, he did have a reason
to postdate the letter because it enabled him to say to B
& D Australia, as indeed he did, that he did not have a
job to go to. Moreover, if he was to improve the
relationship between B & D Australia and the Respondent,
as he told Mr and Mrs Begley Snr he could, it may not
have been to his advantage to indicate that he had been
seeking alternative employment whilst doing business
with their biggest customer.

14. The Applicant was at pains during the course of his
testimony to say that he would not have given up a secure
job for one which was subject to six months probation.
As I find, early in January 1999 the Applicant was
contemplating seeking alternative employment as
evidenced by his request to Mr Begley Snr for a reference.
The evidence of Mr Costanzo indicates that the Applicant
was dissatisfied with his lot at B & D Australia.
Furthermore, it is reasonable to infer from the
representations as I find he made to Mr and Mrs Begley
Snr at the meeting on 31 January 1999 that he was very
confident of making a success of his new role. In all of
those circumstances it would not be in the slightest
surprising that he was prepared to come and work for the
Respondent for 12 months subject to a review after six
months.

15. Likewise, I accept that during the period of his
employment, Mrs Begley Snr and to a lesser extent Mr
Begley Snr spoke to the Applicant from time to time about
his shortcomings. In particular, I accept that Mrs Begley
Snr constantly asked him to prepare an analysis of the
factory costings and to make spot checks of the installers.
Notes made by the Applicant allegedly en route to Perth
from a visit to Melbourne are an indication of the concerns
expressed by the Respondent to the Applicant about his
performance. I have no doubt that the three meetings
referred to by Mr and Mrs Begley Snr were held on the
occasions they mentioned and that the substance of those
meetings was as they testified. In particular, I am satisfied
and find that at the meeting on 31 August the Applicant
agreed to leave and that it was agreed that he would be
given time to find alternative employment. Furthermore,
I am satisfied and find that the events of the final meeting
on 24 September occurred substantially as Mr and Mrs
Begley Snr testified.

16. In my view there were good reasons for the Respondent
to terminate the Applicant’s employment. The Applicant
was in effect on probation for a period of six months.
The Applicant as I find knew his employment was to be
reviewed at the end of that period, based on his
performance in that period. He was as I find given every
opportunity to prove himself but his performance was
found wanting.

17. I accept that the Applicant did not achieve what he said
he could achieve, but was simply “tinkering about the
edges”, as Mr Begley Snr testified. I accept, for example,
that he did not prepare a proper analysis of the costings

despite promising to do so and despite being told it was a
priority. I accept he did little or nothing to improve the
management of stock control. Far from improving
relationships between the Respondent and B & D
Australia I accept that they deteriorated to the point where
Mr and Mrs Begley Snr met with senior executives of B
& D Australia in an endeavour to improve the relationship.
I am satisfied and find that the Applicant did not carry
out proper spot checks of installers, that he over ordered
goods for the mid-year sale and was dilatory in
introducing an electronic mail ordering system.

18. As previously mentioned, I am satisfied and find that these
shortcomings were from time to time drawn to his
attention principally by Mrs Begley Snr. Although it is
clear that he did not receive a written warning that his
continued employment was in jeopardy I am satisfied and
find that the Applicant was informed and knew before he
was dismissed that he was not performing his duties to
the satisfaction of the Respondent. Indeed, as I find he
agreed at the meeting on 27 July that he should leave and
moreover, thereafter took steps to find alternative
employment. His employment was not terminated until
approximately 8 weeks later during which time he met
again with Mr and Mrs Begley Snr who verbally warned
that his future employment was in real jeopardy.
Furthermore he undertook to provide information as to
costings, which undertaking he did not honour. In all the
circumstances I am simply not satisfied on balance that
the dismissal of the Applicant from his employment with
the Respondent was either harsh, oppressive or unfair.

19. The Applicant was paid one week in lieu of notice on
termination. In the absence of there being an express
provision for notice he was at least entitled reasonable
notice. Having regard to the position he occupied I would
have thought that he was entitled to at least four weeks
notice, as counsel for the Applicant suggested. Taking
into account the fact that the maximum term of
employment was 12 months and that six months had
already expired there was little scope for any longer period
of notice. Although in a sense the Applicant was given
approximately 8 weeks notice that his employment would
not continue, there was no attempt to actually terminate
his employment until the day his employment was
terminated. Whilst I do not consider that the lack of proper
notice is sufficient in the circumstances to render the
dismissal itself either harsh, oppressive or unfair, I am
however satisfied that the Applicant is entitled to recover
the equivalent of three weeks remuneration as and by way
of a benefit denied him under his contract of employment.

20. The suggestion that the termination was invalid because
the Applicant’s employment was not terminated at the
expiration of six months from its commencement and
therefore the Applicant is entitled to payment for its
balance of the 12 month term is without merit. The matter
of continuing employment was first raised with the
Applicant at the meeting on 27 July 1999 when, as I find,
he agreed that his employment should cease. The fact
that the process was not finished until after six months
had expired cannot in my view, be said to mean that the
Applicant is entitled to be employed for what remains of
the 12 month period. By no means can it be said that the
Respondent was dilatory or accepted at the end of the
probation period that the Applicant should remain in its
employment for the 12 month period. Indeed, having
regard to the import of the meetings on 27 July, 31 August
and 24 September 1999 the contrary is the case.

21. Likewise, I am far from convinced that the remaining
aspects of the Applicant’s claim have any merit. I have
not the slightest doubt that the Respondent did not
sanction but in fact expressly opposed, the introduction
of the new software for which the Applicant seeks
recompense. Equally, with respect to the reimbursement
of car tyre I accept the evidence of Mrs Begley Snr that
the Applicant agreed to pay one third of the cost of the
car tyre damaged on the motor vehicle used by the
Applicant. The fact that the Applicant appears to have
allowed the arrangement whereby the Respondent paid
only two thirds of the cost of the replacement tyre to stand
for more than four months without complaint until he
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was dismissed from his employment might be taken to
support the Respondent’s version of events.

22. It follows that the application for relief relating to unfair
dismissal should be dismissed but the Applicant would
be entitled to recover a sum in the order of $4,250 gross
plus the value of the use of the motor vehicle equivalent
to a Holden Commodore for three weeks
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Result Applicant awarded contractual
entitlements

Representation
Applicant Mr M W Fatharly of Counsel
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Kucera of Counsel
________________________________________________________________________

Order.
HAVING heard Mr M D Fatharly of Counsel on behalf of the
Applicant and Mr A D Lucev and with him Mr T R Kucera of
Counsel on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act 1979, hereby orders—

1. THAT the application for relief in respect of harsh,
oppressive or unfair dismissal be and is hereby dis-
missed; and

2. THAT the Respondent pay to the Applicant the sum
of $4,940.00 gross within seven (7) days of this or-
der, as and by way of a benefit denied under his
contract of employment, inclusive of motor vehicle
entitlements.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.
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Representation
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Reasons for Decision. (Ex tempore)
1 On 23 June 2000 Ian White, (the Applicant) filed a notice

of application seeking orders pursuant to the Industrial
Relations Act 1979, (the Act) against Kaiser Bechtel Joint
Venture (the Joint Venture) for what was described in the
application as an harassment claim, but which seems to
be a claim that the applicant was unfairly dismissed.

2 The application discloses that the last day of employment
was the 17 May 1999. Clearly the difference between 23
June 2000 and 17 May 2000 is greater than 28 days. In
fact, it is 37 days. The applicant seeks leave to extend the
time in which he can file the application. By the request
it is implicit that he accepts that the application was filed
outside a time limit of 28 days, prescribed in Section 29(2)
of the Act, from the time that he last worked for the
respondent. Mr Stillman, in his submissions for the Joint
Venture, says the real date of dismissal was the 12 May. I
do not need to turn my mind to that difference, because
even if Mr Stillman is wrong, the date that the applicant
concedes the date he left the Joint Venture is still more
than 28 days before he filed this application.

3 By section 29 of the Act an industrial matter can be
referred to the Commission by an employee on the
grounds that he has been harshly, oppressively or unfairly
dismissed from employment. There is a condition or
caveat in section 29(2) that a referral under subsection
(1)(b)(i) cannot be made more than 28 days after the day
on which the employee’s employment terminated.

4 In some Acts time limits can be extended when such
extensions are authorised and there is an inherent
jurisdiction for the tribunal to grant extensions of time.
That is not the case in this jurisdiction. This Commission
has no inherent jurisdiction as is set out in Richardson v
Cecil Bros (1974) 94 WAIG 1017. If there is any doubt
about it, the Industrial Appeal Court in Swan Television v
Satie (1999) 79 WAIG 1863 made it clear that the
Commission has no power to extend the time in which a
matter may be referred.

5 In other words, there is a statutory requirement that the
application be filed within 28 days. That is the law as
established by Parliament and this Commission cannot
go behind that law and give an extension. In the
circumstances the application has not been filed within
the specified time, it has not been referred as is described
in Satie’s Case (ibid) and therefore, is a nullity. The
application must fail. The Commission will issue orders
that the application be dismissed for those reasons.
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FILE NO/S APPLICATION  957 OF 2000
________________________________________________________________________________

Result Application Dismissed.
Representation
Applicant/

Appellant The applicant appeared in person.
Respondent Mr P Stillman appeared on behalf of the

respondent.
________________________________________________________________________________

Order.
HAVING heard Mr Ian White in person and Mr P Stillman on
behalf of the Respondent, and by consent, the Commission
pursuant, to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be, and is hereby, dismissed.
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.
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SECTION 29 (1)(b)—Notation of—
Applicant Respondent Number Commissioner Result

Ahern K University of WA 1086/2000 Kenner C Discontinued
Ainsworth J JP Surf 876/2000 Kenner C Discontinued
Anderson LM Rowan & Jarman P/L 762/2000 Kenner C Discontinued
Armstrong M Steve’s Nedlands Park Hotel Nominees Pty Ltd 229/2000 Scott C Dismissed
Automotive, Food, Astra Metals Products Pty Ltd 1165/2000 Gregor C Discontinued
Metals, Engineering,
Printing and Kindred
Industries Union
Baile R Derby Industries Pty Ltd 1081/2000 Kenner C Discontinued
Barr GA Brevtex Machine Tools Pty Ltd 264/2000 Scott C Dismissed
Barron LM Ultimo Catering Pty Ltd 545/2000 Fielding SC Dismissed for

want of
prosecution

Bishop JM Cold Wright Australia 951/2000 Gregor C Discontinued
Buggy KM Kitcher Property Investments Pty Ltd 213/2000 Wood C Discontinued
Butler IK United Credit Union Ltd 197/2000 Kenner C Discontinued
Campbell EM Brenton Davidson t/a South Perth Business Centre 48/2000 Gregor C Discontinued
Carmody SD Carlton Hotel 637/2000 Smith C Disconinued by

leave
Carter MD Geraldine Nominees t/a Skipper Trucks Belmont 807/2000 Gregor C Discontinued
Caunce BG Bunn Springs Past Co 998/2000 Fielding SC Discontinued
Clinton ML Regency Star Pty Ltd Chequexchange 950/2000 Scott C Dismissed
Currie R Law Society of Western Australia (Inc) 761/2000 Fielding SC Discontinued
Davidson J Press Industrial Services 489/2000 Fielding SC Discontinued
Davies M Alsafe Safety Industries P/L 864/2000 Kenner C Discontinued
Di Cesare DA Salute Natural Spring Water 894/2000 Smith C Dismissed for

want of
prosecution

Dickson S Somerset Glen 542/2000 Kenner C Discontinued
Dusting AL Charles Love Joy – Looking Good Salon 930/2000 Fielding SC Discontinued
Eason KC Access Network Management Pty Ltd 781/2000 Gregor C Discontinued
Edwards CJ Ground Transport Services WA 1401/2000 Fielding SC Dismissed for

want of
prosecution

Embling R Anytime Hire and Sales Pty Ltd 763/2000 Gregor C Dismissed for
want of
prosecution

Garcia J Hankar Nominees Pty Ltd trading as E.J. Electrical 1017/2000 Smith C Discontinued
Engineering Contractors by leave

Gausden CA G&M Atwell Pty Ltd 998/2000 Kenner C Discontinued
Gibbett A Kwik & Swift Co Pty Ltd 775/2000 Gregor C Dismissed for

want of
prosecution

Goodchild OJ Earl of Spencer Historic Inn 993/2000 Fielding SC Discontinued
Gosstray AJ Harrigan Pty Ltd ACN 065 463 916 t/a Ray White Real 928/2000 Fielding SC Discontinued

Estate Beechboro
Guinan W T/F McKenna Family Trust T/A Ostel Telephone Services 549/2000 Smith C Discontinued

by leave
Ham RM Kalhaven Holdings Pty Ltd T/A Discover West Holidays 916/2000 Gregor C Discontinued
Hang C Phosphate Resources Ltd 19/2000 Scott C Withdrawn by

leave
Haynes JD Peter’s Choice Butchery 569/2000 Gregor C Discontinued
Hewitt AD Flight Centre Limited 929/2000 Gregor C Discontinued
Hirsi O Gary Walters of West Coast Chauffeurs 446/2000 Scott C Dismissed
Hitchcock S Stewarts Pest Managers Pty Ltd 852/2000 Fielding SC Discontinued
Holliday CA Auspine Limited 846/2000 Scott C Dismissed
Hough K Oceanic Offshore Pty Ltd 308/2000 Gregor C Discontinued
Howe T Steve Farr 923/2000 Scott C Dismissed
Hughes J Drillcorp Ltd 587/2000 Smith C Discontinued

by leave
Jesson AI Tres Bien Pty Ltd 641/2000 Gregor C Discontinued
Kerr AR Doug Hardman Elders R/E 969/2000 Fielding SC Discontinued
Kerr CA Brandrill Limited 1252/1999 Fielding SC Discontinued
Kirrane AP Fouresses Plus Pty Ltd t/a Healthy Life Fitness Centre 65/2000 Gregor C Discontinued
Lancaster S Geoff Feridge 838/2000 Kenner C Discontinued
Lauricella P Henry Walker Eltin Contracting P/L 240/2000 Scott C Withdrawn by

leave
Layton A West Australian Road Transport Association (Inc) 522/2000 Smith C Discontinued

by leave
Lorimer SM East Swan Holdings Pty Ltd and Eddy Francis 756/2000 Smith C Discontinued

by leave
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Applicant Respondent Number Commissioner Result

Madaschi CT Drake Personnel Ltd 564/2000 Kenner C Discontinued
Maller BF Scarpa Pty Ltd ACN 056 180 619 As Trust for Hampton 14/2000 Gregor C Discontinued

Road Trust T/as Ocean View Lodge
Maskrey P Crushing Services International Pty Ltd 839/2000 Scott C Dismissed
Matyas TA Kellahan Saunders Personnel Consultants 869/2000 Scott C Dismissed
McAleer P Gio General Ltd (ACN 002 861 583), Gio Australia Ltd 57/2000 Gregor C Withdrawn by

(ACN 052 179 996), Deacon Graham James leave
McDermid OJ Kitcher Property Investments Pty Ltd Trading as Boat Torque 166/2000 Gregor C Discontinued

ACN 008 935 297
McNair RI Boc Gases Australia Limited 183/2000 Wood C Discontinued
McNamara JP Dyson’s Packaging Pty Ltd 207/2000 Gregor C Discontinued
Medwin NL Central Metro College of TAFE 652/2000 Kenner C Discontinued
Meyles LJ Valencia Nursing Home/Valencia Hostel 1047/2000 Kenner C Discontinued
Micale A Kings Choice (WA) Pty Ltd 871/2000 Fielding SC Discontinued
Micale BR Kings Choice (WA) Pty Ltd 870/2000 Fielding SC Discontinued
Mitchell CM Elmside Pty Ltd t/a Atlas Linen Service 365/2000 Gregor C Discontinued
Moda MRL Diesel Fuel Injection Services Pty Ltd 001/2000 Kenner C Discontinued
Muller SP B.G.C. (Australia) Pty Ltd A.C.N. 005 736 005 B.G.C. 989/2000 Fielding SC Discontinued

Roofing Metal Roofing Division
Namooya R Gardner Electronics 1088/2000 Coleman CC Dismissed for

want of
prosecution

Oldfield AJ Young Women’s Christian Association of Perth (Inc) 186/1999 Smith C Discontinued
by leave

Oliver AM Patrick Autocare Pty Ltd 1167/2000 Coleman CC Dismissed for
want of
prosecution

Parsons A Giacci Bros Pty Ltd 628/2000 Scott C Dismissed
Paterson KF Homestyle Pty Ltd 882/2000 Smith C Discontinued

by leave
Petkovich F A.D. Coote & Co 963/2000 Fielding SC Discontinued
Preuss VP Erin Mill Pty Ltd t/a Ward Healey Real Estate 646/2000 Gregor C Granted
Raynes N Winning Post Taven 1022/2000 Gregor C Granted
Redfern LA Intercity Cleaning Services 996/2000 Fielding SC Discontinued
Regan SJ Cable Beach Resort 1059/2000 Kenner C Discontinued
Richardson M Joe Martino 1122/2000 Kenner C Discontinued
Rowe CD Thomas Brothers Fabrication T/as Tudor Timber Company 843/2000 Scott C Dismissed
Rutherford JK Spectrum Ltd T/A Sawyers Valley Tavern 1157/2000 Scott C Withdrawn by

leave
Scott D African Mining Services (Ghana) Pty Ltd and Other 1501/1999 Fielding SC Discontinued
Seager RL Access Network Management Pty Ltd 820/2000 Gregor C Discontinued
Selling KB Architectural Shopfitters & Office Interiors 570/2000 Smith C Dismissed for

want of
prosecution

Simcock MJ K Mountain Holdings Pty Ltd t/as K Mountain & Co 799/2000 Fielding SC Discontinued
009281 529

Smart NS Australasian Property Group Pty Ltd 788/2000 Scott C Dismissed
Smith R Moulding Distributors 995/2000 Scott C Dismissed
Smith R Kitcher Property Investments P/L 1951/1999 Scott C Dismissed
Smith SB Kitcher Property Investments P/L 1952/1999 Scott C Dismissed
Smith TA Satterley Property Group ACN 009 054 979 159/2000 Kenner C Dismissed for

want of
prosecution

Spargo GN Coogee Chemicals Pty Ltd 73/2000 Kenner C Discontinued
Spiccia MI Irid Pty Ltd ACN 008 984 594 t/a Olivers Laundry 983/2000 Gregor C Discontinued
Steele P Playgirls Pty Ltd t/a Sunset Strip Entertainment 452/2000 Scott C Dismissed
Stoxen A Elders Limited 868/2000 Kenner C Discontinued
Thomas TR Advanced Concrete Products Pty Ltd 833/2000 Gregor C Granted
Tolle A Barminco Pty Ltd 655/2000 Gregor C Granted
Topliss RW Bunnings Buildings Supplies 377/2000 Smith C Discontinued

by leave
Usher CG Clough Engineering Limited 747/2000 Fielding SC Discontinued
Van Soest M Christopher Mana Waite 830/2000 Fielding SC Discontinued
Walker JJ Margaret River Bakery 987/2000 Scott C Withdrawn by

leave
Watson TM B Digital Limited (ACN 085 089 970) t/a “B” 801/2000 Kenner C Discontinued
Wild PF Borrello Group Pty Ltd T/F The Entertainments Products 393/2000 Fielding SC Discontinued

Trust T/A Casa Billiards
Wilson M Paster Gerry McCoy 792/2000 Gregor C Discontinued
Woolley MG Cable Sands (WA) Pty Ltd 768/1999 Gregor C Discontinued
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Applicant Respondent Number Commissioner Result

Worley V Satterley and Company Pty Ltd 284/2000 Fielding SC Discontinued
Yeo BSB Phone Shop 834/2000 Fielding SC Discontinued
Zovko E KIAM Corporation 1031/2000 Kenner C Discontinued

4 At the conclusion of the conference the Union agreed to
provide the Commission with its written submissions
within fourteen days and serve a copy on the Respondent.
The Respondent’s representative, Mr T Hine, agreed to
respond to the Union’s submissions (within fourteen days
of being served) by providing its written submissions to
the Commission and to the Union.

5 The Commission received the Union’s submissions on
21 June 2000. The submissions state—

“The AMWU submits, the Commission does have
jurisdiction on the following grounds—
The person to whom the dispute relates to can prop-
erly be a member of the Applicant Union.
Pursuant to Section 29(i)(a)(ii) of the Act an Organi-
sation may refer an Industrial matter to the
Commission when that matter relates to a member
or person/s eligible to be a member.
Section 24 of the Act gives the Commission juris-
diction to decide whether the matter is Industrial.
By way of definition includes duties of employees
in any industry, in respect to wages, salaries or other
remuneration of employees.
Section 44(5a) of the Act refers to any matter as
opposed to Industrial matter.”

6 On 4 July 2000 the Commission received a letter from
Mr Hine objecting to the late filing and service of the
Union’s submissions. Mr Hine advised the Commission
on 5 July 2000 that the Respondent intended to file
submissions. On 14 July 2000 the Commission received
a letter from Mr Hine stating that the Respondent
envisaged being in a position to file its submissions in
the week beginning 17 July 2000.

7 At the time of delivery of these reasons for decision the
Commission had not received any submissions on behalf
of the Respondent.

The Nature of the Relief Sought
8 The nature of the relief sought is declaratory. Declaratory

relief requires the Commission to exercise judicial power
as distinct from arbitral power.

9 The difference between the two functions was explained
by Isaacs and Rich JJ in Waterside Workers’ Federation
of Australia v. J W Alexander Ltd (1918) 25 CLR 434 at
463 as—

“… the judicial power is concerned with the ascer-
tainment, declaration and enforcement of the rights
and liabilities of the parties as they exist, or are
deemed to exist, at the moment proceedings are in-
stituted; whereas the function of the arbitral power
in relation to industrial disputes is to ascertain and
declare, but not enforce, what in the opinion of the
arbitrator ought to be the respective rights and li-
abilities of the parties in relation to each other.”

10 In Re Ranger Uranium Mines Pty Ltd; ex parte Federated
Miscellaneous Workers’ Union of Australia (1987) 163
CLR 656 at 666 the High Court put the distinction more
simply—

“The purpose of the Commission’s inquiry is to de-
termine whether rights and obligations should be
created. The purpose of a court’s inquiry and deter-
mination is to decide whether a pre-existing legal
obligation has been breached, and if so, what pen-
alty should attach to the breach.”

CONFERENCES—
Matters arising out of—

2000 WAIRC 00266
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE AUTOMOTIVE, FOOD, METALS,

ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R — W E S T E R N
AUSTRALIAN BRANCH V HINE
MOTORS PTY LTD

CORAM COMMISSIONER J H SMITH
DELIVERED TUESDAY, 8 AUGUST 2000
FILE NO C 104 of 2000
________________________________________________________________________________

Result Declaration that the Commission has no
power to exercise judicial power under
s.44 of the Industrial Relations Act 1979
so as to make a bare declaration.

Representation
Applicant Mr G Sturman
Respondent Mr T Hine
________________________________________________________________________________

Reasons for Decision.
1 Pursuant to s.44 of the Industrial Relations Act 1979 (“the

Act”) the Applicant Union (“the Union”) made an
application for a conference and stated in the application
that the Union seeks the assistance of the Commission in
order to determine whether or not Mr Bruce Davey is an
employee for the purposes of the Act and that—

“1. Hine Motors Pty Ltd operate a vehicle repair
workshop in Carrington Street Nedlands.

2. (Mr Davey sic) commenced in 1994.
3. (Mr Davey sic) performed mechanical repairs.
4. Mr Davey attended the workshop on a daily ba-

sis.
5. Mr Davey reported to Mr T Hine on a daily basis

subject to the attendance of Mr Hine.
6. Hine Motors arranged for a Superannuation Ben-

efit Scheme on behalf of Mr Davey and made
contributions to this scheme.”

2 The Commission convened a compulsory conference in
respect of this matter on 1 June 2000. Mr G Sturman
represented the Union at the conference and advised the
Commission that the Union is in dispute with Respondent
as to whether Mr Davey is an employee so as to require
the Respondent to pay Mr Davey in accordance with the
provisions with the Metal Trades (General) Award 1966
(“the Award”).

3 At the conclusion of the conference the matter was not
settled by agreement and the Union asked the matter to
be referred for hearing under s.44(9) of the Act. The
Commission raised the issue as to whether the
Commission has jurisdiction under s.44 of the Act to refer,
hear and determine the question whether Mr Davey is an
“employee” within the meaning of s.7 of the Act and the
parties agreed to provide written submissions in respect
of the issue prior to the Commission making a decision
whether to refer the matter for hearing and determination.
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11 Accordingly a judicial function arises when the resolution
sought is ascertainment of legal rights and obligations as
opposed to the creation of new rights and obligations.

12 In Crewe and Sons Pty Ltd v. Amalgamated Metal
Workers and Shipwrights Union of Western Australia
(1989) 69 WAIG 2623 the Full Bench of this Commission
quashed a order by the Commission that an employer
pay three of its employees annual leave loading prescribed
by the Metal Trades (General) Award No 13 of 1965.
The order was made under s.44 of the Act. At page 2626
of the Crewe case the President observed that it was
established in Mt Newman Mining Co Pty Ltd v. TWU
64 WAIG 1075 that the Commission does not have any
jurisdiction to hear and determine matters that are
essentially seeking enforcement or recovery of wages
under an Award. The President then observed that the
power and duty to enforce orders and awards is conferred
separately in the Act by separate express powers upon
the Full Bench (s.84A) and the Industrial Magistrate
(s.83). At page 2627 the President referred to the decision
of the High Court in Re Cram and Others; ex parte
Newcastle Wallsend Coal Co Pty Ltd (1987) 163 CLR
140 in which—

“The High Court held that the making of a binding
declaration or right is the exercise of judicial power.
However, the formation of views and opinions on
matters in arbitral proceedings does not itself amount
to an usurpation of judicial power. The joint major-
ity judgment of Mason C.J., Brennan, Deane,
Dawson and Toohey J.J., contained the following
principles (see pages 148-150), as we discern them—

(1) A claim for payment of wages due and pay-
able by an employer to an employee is a claim
for the enforcement of an existing legal right.

(2) A claim for the enforcement of a provision in
an award for the payment of wages to an em-
ployee is also a claim for the enforcement of
an existing legal right.

(3) Claims for the enforcement of existing legal
rights necessarily invoke the exercise of judi-
cial power.

(4) The Court held that there was no jurisdiction
in the Board to determine or enforce a legal
right to payment of wages on the part of em-
ployees in respect of a past period during
which they had been stood down or refused
work or to enforce the provisions of an award
regulating the right to payment of wages for
such a period.

(5) Thus, the authority was denied the power of
judicial determination which included, to use
the words of Kitto J. in Aberdare Collieries
Case (op. cit.) “the giving of decisions in the
nature of adjudications upon disputes as to
rights or obligations arising from the opera-
tion of the law upon past events or conduct”.

(6) The making of a binding declaration of right
is an instance of the exercise of judicial power.
It stands outside the arbitral function.
But there is no substance in the suggestion
that an industrial tribunal cannot interpret
laws, awards and other legal instruments. A
tribunal could not discharge its arbitral func-
tions if it were unable to form an opinion on a
matter of interpretation. The formation of
views and opinions on matters of interpreta-
tion in arbitral proceedings does not of itself
amount to a usurpation of judicial power (see
Cessnock Collieries Case (op. cit.) and Aus-
tralian Coal and Shale Employees’ Federation
Case (op. cit.) at page 174 and R. v. Gough;
ex parte Key Meats Pty Ltd (1982) 148 CLR
582 at 596-597) (our underlining). [Put in the
context of the Industrial Relations Act (W.A.)
it would not necessarily amount to an intru-
sion on the section 46 power].

(7) Indeed, a tribunal may find it necessary to form
an opinion as to the existing legal rights of
the parties as a step in arriving at the ultimate
conclusions on which the tribunal bases the
making of an award intended to regulate the
future rights of the parties [see Aberdare Col-
lieries Case (op. cit.)]. Of course, the formation
of such an opinion does not bind the parties
and cannot operate as a binding declaration
of rights.

(8) Despite the reference by Kitto J. in Aberdare
Collieries Case (op. cit.) to “the distinction
between a power of arbitral decision in respect
of the future and a power of judicial determi-
nation of existing rights and obligations”, the
arbitral function includes the determination of
a dispute relating to past transactions, events
and conduct. Commercial arbitration often
involves the determination of such a dispute
and so does industrial arbitration.”

13 In this case no order is sought to pay monies or to
otherwise enforce the provisions of the Award. However
in my view the making of a bare declaration that Mr Davey
is an employee of the Respondent if made, without being
part of any step taken to create rights or to regulate the
future rights of the parties, is beyond the jurisdiction of
the Commission when it acts under s.44 of the Act.

14 If I am wrong in relation to the jurisdictional issue, I am
of the view that it is not in the public interest to hear and
determine the dispute as the issue sought to be litigated
appears to be a means of obtaining legal advice in relation
to a potential application in the Industrial Magistrates
Court for enforcement of the Award. As Else-Mitchell J.
said in Ku-Ring-Gai Municipal Council v. Suburban
Centres Pty Ltd (1971) 2 NSWLR 335, at p.339, held—

“ ‘it is not the function of the established courts to
entertain applications which are designed solely or
primarily as a means of obtaining legal advice for
potential litigants, and the courts should, so far as
possible, avoid making determinations of hypotheti-
cal questions’.  Subsequently, in Veloudos v. Young
(1981) 56 FLR 182, Lockhart J., at p.190, citing
Attorney General v. Scott (1905) 2 KB 160, at p.169,
Eastham v. Newcastle United Football Club Ltd
(1964) 1 Ch 413, at p.450 and the judgment of Else-
Mitchell J. just referred to, said—

Courts will not decide a question that is aca-
demic in the sense that it is useless, merely
hypothetical, raised prematurely or a dead is-
sue; although they preserve a discretion to
determine a question which has ceased to be a
live issue inter-parties where the determina-
tion would be in the public interest.”

15 The observations of Else-Mitchell J were applied by the
Industrial Appeal Court in relation to an appeal against
an order of the Commission that had been superseded by
another order of the Commission in Confederation of
Western Australian Industry (Incorporated) v. Federated
Miscellaneous Workers Union of Australia, Hospital,
Service and Miscellaneous, WA Branch (1990) 70 WAIG
1281 at 1282.

16 I have concluded that it is not in the public interest to
hear and determine the issue in dispute for the following
reasons—

(a) If the Union wishes to litigate the issue whether
the Respondent is bound to pay Mr Davey in ac-
cordance with provisions of the Award it is open
to the Union to institute an application under s.83
of the Act for enforcement. If such action is pur-
sued the Industrial Magistrate would be required
to determine whether Mr Davey is an “employee”
within the meaning of s.7 of the Act.

(b) Even if the Commission did hear and determine
the issue under s.44 of the Act the Industrial
Magistrate would not necessarily follow the de-
cision of the Commission. Although a decision
of the Commission constituted by a single
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Commissioner may be regarded as persuasive, a
decision of a single Commissioner does not bind
the Industrial Magistrate.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R S — W E S T E R N
AUSTRALIAN BRANCH V HINE
MOTORS PTY LTD

CORAM COMMISSIONER J H SMITH
DELIVERED WEDNESDAY 16 AUGUST 2000
FILE NO C 104 OF 2000
___________________________________________________________________________

Order.
HAVING heard Mr G Sturman on behalf of the applicant and
Mr T Hine on behalf of the respondent the Commission, pur-
suant to the powers conferred on it under the Industrial
Relations Act 1979, hereby declares that the Commission does
not have jurisdiction under s.44 of the Industrial Relations
Act 1979 (“the Act”) to hear and determine the question
whether Mr Bruce Davey is an “employee” for the purposes
of the Act.

(Sgd.) J.H. SMITH,
[L.S.] Commissioner.

2000 WAIRC 00171
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES TRANSFIED PTY LTD T/AS

TRANSFIELD OPERATIONS AND
MAINTENANCE V THE
AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R S — W E S T E R N
AUSTRALIAN BRANCH

CORAM COMMISSIONER J F GREGOR
DELIVERED WEDNESDAY, 26 JULY 2000
FILE NO/S APPLICATION  C 188 OF 2000
Result Order to return to work. Parties to

commence negotiations.
————————————————————————-
Representation
Applicant/

Appellant Mr R Lilburne of Counsel and with him
Mr C Mitsopoulos

Respondent Mr C Saunders
————————————————————————-

Order and Direction.
WHEREAS on 21 July 2000, Transfield Pty Ltd t/as Transfield
Operations and Maintenance, applied to the Commission pur-
suant to Section 44 of the Industrial Relations Act, 1979, to
discuss with the Automotive, Food, Metals, Engineering, Print-
ing and Kindred Industries Union of Workers—Western
Australian Branch, a dispute between Transfield and mem-
bers of the Union at the BHP HBI-DRI Plant at Port Hedland;
and

WHEREAS on 24 July 2000, the Commission conducted a
conference between the parties, as a result of that conference
the Commission recommended that the current industrial ac-
tion be discontinued to allow discussions to commence
between the parties as soon as practicable. It also told the par-
ties that it was obliged by the terms of the Industrial Relations

Act, 1979, (the Act), if there is a stoppage of work which con-
stitutes a breach of any award agreement to issue orders that
normal work resumes immediately and that obligation would
be reviewed on 25 July 2000; and

WHEREAS the Commission was requested to reconvene
the conference for the 26 July 2000, at which time it was ad-
vised that the parties had some discussions on the site, those
discussions have not resolved the matter and that there is no
immediate end to the disputation in sight; and

WHEREAS the Commission has been told that the employ-
ees of the Union are covered by a State Registered Industrial
Agreement, the Transfield Maintenance HBI Agreement
No.AG136 of 1997. It is clear that action of the employees
which is a strike pursuant to Section 97A of the Act is occur-
ring and this constitutes or will constitute a breach of the said
Agreement; and

WHEREAS in those circumstances the Commission shall
order that the organization and those members ensure that
normal work resumes immediately; and

WHEREAS the Commission has decided that such an or-
der should issue; and

WHEREAS the Commission is of the belief that the issue
of such an order by itself would not necessarily resolve the
dispute; and

WHEREAS at a conference under Section 44 the Commis-
sion may make suggestions and give such directions as it
considers appropriate and without limiting the generality of
the foregoing may direct the parties or any of them to confer
either with chairman or without; and

WHEREAS in respect of industrial matters give any direc-
tion or make any order or declaration which the Commission
is authorised to give or make under the Act; and

WHEREAS the Commission is authorised under the Act to
take such action as seems appropriate to settle the terms of
any dispute between the parties; and

WHEREAS to that end the Commission has decided to di-
rect that the Union forthwith serve upon Transfield a log of
claim and the parties commence to negotiate those claims
within a further period of twenty four (24) hours; and

WHEREAS the Commission has indicated that it will be
available over the coming weekend to assist the parties with
any discussions which they might wish to hold during that
period; and

WHEREAS the parties are advised that if at the end of dis-
cussions matters are still outstanding between them if those
matters are industrial matters, the Commission is able to exer-
cise its powers under Section 44 to refer those matter for
hearing and determination.

NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission, hereby,
orders and directs—

THAT
(1) The Union and their members covered by the

Transfield Maintenance HBI Agreement No. AG
136 of 1997 cease all strike action as defined in
the Act and that the Commission orders that the
organization and those members ensure that nor-
mal work resumes immediately.

(2) The Union forthwith serve upon Transfield a log
of claims of the matter in dispute and shall do
everything necessary to inform those members
of the requirements in this order.

(3) The parties meet within twenty four (24) hours
of receipt of the Transfield receiving the log of
claims and commence discussions on the log of
claims.

(4) Each of the parties are to report to the Commis-
sion progress in the matter within forty eight (48)
hours of the time of issue of this order.

(Sgd.) J. F. GREGOR,    
[L.S.] Commissioner.
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2000 WAIRC 00368
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES CIVIL SERVICE ASSOCIATION OF

WESTERN AUSTRALIA
INCORPORATED V DIRECTOR
GENERAL, MINISTRY OF JUSTICE

CORAM COMMISSIONER J F GREGOR
DELIVERED TUESDAY, 22 AUGUST 2000
FILE NO/S APPLICATION    PSAC 49 OF 1999
________________________________________________________________________________

Result Discontinued.
Representation
Applicant/

Appellant Mr J Ross on behalf of the applicant.
Respondent Mr F Furey on behalf of the respondent.
_________________________________________________________________________

Order.
WHEREAS on 3 November 1999, The Civil Service Asso-
ciation of Western Australia Incorporated, applied to the
Commission for order pursuant to Section 44 of the Indus-
trial Relations Act, 1979; and

WHEREAS on 23 November 1999, the Commission con-
ducted conciliation proceedings involving the parties; and

WHEREAS on 18 August 2000, the Commission was ad-
vised that the matters had been settled subject to the completion
of the signature of a Deed of Release and the Commission
decided to discontinue the proceedings.

NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission, hereby
orders—

THAT the application be, and is hereby, discontinued.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

2000 WAIRC 00473
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE AUSTRALIAN RAIL, TRAM

AND BUS INDUSTRY UNION OF
EMPLOYEES, WEST AUSTRALIAN
BRANCH V THE WEST
AUSTRALIAN GOVERNMENT
RAILWAYS COMMISSION

CORAM COMMISSIONER J H SMITH
DELIVERED WEDNESDAY 30 AUGUST 2000
FILE NO C 137 OF 2000
________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr R Wells
Respondent Mr D F Johnson
________________________________________________________________________________

Reasons for Decision.
1 Pursuant to s.44 of the Industrial Relations Act 1979 (“the

Act”) on 29 May 2000 the Union made an application
for a conference and stated in the application—

“In the last few weeks, the Australian Rail Tram and
Bus Industry Union WA Branch raised a matter with
Westrail in relation to the payment of sick leave for
two employees. Two of our members in particular
Mr B Jackson and Mr T Sturk have approached
Westrail over the problem in the failure of the em-
ployer to pay Saturday and Sunday penalty that have
been worked as normal rostered hours (80) in each
fortnight during the period of the employee’s leave
due to illness.

The union did not enter into Depot and Yard Agree-
ment with the employer to reduce the conditions of
sick leave payment that was embodied in the Rail-
way Employees Award. Commitment was given to
our members that Westrail would pay the sickness
benefit on normal rostered days in the 80 hours at
the applicable rate according to the day ie. Satur-
day/Sunday at 1.7. Westrail denies this and believe
that it quite clear to them that only those employees
that actually work on the weekend as part of their
ordinary week’s work would receive such payment.
We are therefore in conflict over this issue and seek
the Commission’s assistance in this matter.”

2 At the conclusion of a compulsory conference convened
by the Commission under s.44 of the Act, the parties
advised the Commission the issue in dispute involves
interpreting Clauses 11, 12 and 21 of Westrail Freight
Services Depot and Yard Agreement 1998 No. AG 159 of
1998 (“the Agreement”). The matter in dispute was
formulated by the parties as follows—

“At what rate of pay should sick leave be paid to
employees who are employed by the Respondent in
any of the classifications in Clause 12 of AG 159 of
1998 when they are rostered to work ordinary hours
on Saturday or Sunday and are absent on grounds of
sickness.”

3 The matter was not settled by agreement and the Union
asked for the matter to be referred for hearing under
s.44(9) of the Act. The Commission raised the issue
whether the Commission has jurisdiction to refer a
question arising out of an interpretation of a provision in
an industrial agreement under s.44 of the Act.

4 The parties agreed to file written submissions in respect
of the jurisdictional issue prior to the Commission making
a decision whether to refer the matter in dispute between
the parties for hearing and determination.

5 The Respondent filed its submissions on 21 July 2000
and the Union filed its submissions on 16 August 2000.

6 In paragraphs 10 to 12 of the Union’s submissions it is
stated—

“10. It is clear from the terms of the Schedule that
the application involves—

(a) A factual dispute as to the parties’ intentions
at the time the agreement was entered into;

(b) The Applicant’s desire to have the Depot and
Yard Agreement operate in a manner which is
consistent with the parties’ intentions at the
time the Agreement was entered into;

(c) The interpretation of the relevant parts of the
agreement;

(d) Rectification of the agreement if necessary;
and

(e) Resolution of an industrial dispute which has
arisen between the Applicant and the Respond-
ent.

The Applicant described the state of relations be-
tween the parties in relation to the factual issues
described in the application. It involves matters of
industrial policy. The Application does not seek any
particular order but seeks a resolution of a dispute
involving various factors.
11. The Application does not—

(a) seek to enforce the agreement;
(b) claim payment of any amounts to any particu-

lar individuals;
(c) seek a determination of a legal entitlement;
(d) allege a breach of the Agreement; or
(e) rely only upon the terms of the Agreement.

The Application relies on factual circumstances out-
side of the terms of the Agreement and whilst it
involves interpretation of the Agreement, it is not a
bare application for a declaration as to interpreta-
tion.
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12. The Application is one which involves a deci-
sion as to future rights, conduct and obligations of
the parties and the power it seeks to invoke in the
Commission is arbitral and not judicial or enforce-
ment. The question is “what was fair and right.”
St Michael’s School v ISSOAWA (FB, 04.07.00)”

7 The Respondent says that the Commission is without
jurisdiction to hear and determine the matter in dispute
on four grounds—

“The Respondent submits that the Commission is—
(a) without jurisdiction to hear and determine the

matter in dispute pursuant to section 44 of the
Industrial Relations Act 1979 (‘the Act’) on
the ground that it involves an exercise of judi-
cial power otherwise than as permitted under
the Act; and

(b) further, or in the alternative, without jurisdic-
tion to hear and determine the matter in dispute
pursuant to section 44 of the Act on the ground
that it—

(i) requires the Commission to declare the
true interpretation of an industrial
agreement other than pursuant to sec-
tion 46 of the Act;

(ii) and, or in the alternative, requires the
Commission to enforce the provisions
of an industrial agreement in a manner
within the exclusive jurisdiction of the
Industrial Magistrate pursuant to sec-
tion 83 of the Act; and

(c) further, or in the alternative, without jurisdic-
tion to hear and determine the matter in dispute
pursuant to section 44 of the Act on the ground
that the effect of the order sought purports to
extend an industrial agreement beyond the
terms agreed upon.”

8 The difference between the exercise of judicial power and
arbitral power was explained by Issacs and Rich JJ in
Waterside Workers’ Federation of Australia v. J W
Alexander (1918) 25 CLR 434 at 463 as—

“… the judicial power is concerned with the ascer-
tainment, declaration and enforcement of the rights
and liabilities of the parties as they exist, or are
deemed to exist, at the moment proceedings are in-
stituted; whereas the function of the arbitral power
in relation to industrial disputes is to ascertain and
declare, but not enforce, what in the opinion of the
arbitrator ought to be the respective rights and li-
abilities of the parties in relation to each other.”

9 In Re Ranger Uranium Mines Pty Ltd; ex parte Federated
Miscellaneous Workers’ Union of Australia (1987) 163
CLR 656 at 666 the High Court put the distinction more
simply—

“The purpose of the Commission’s inquiry is to de-
termine whether rights and obligations should be
created. The purpose of a court’s inquiry and deter-
mination is to decide whether a pre-existing legal
obligation has been breached, and if so, what pen-
alty should attach to the breach.”

10 In Crewe and Sons Pty Ltd v Amalgamated Metal Workers
and Shipwrights Union of Western Australia (1989) 69
WAIG 2623 the President in his reasons for decision at
page 2627 referred to the decision of the High Court in
Re Cram and Others; ex parte Newcastle Wallsend Coal
Co Pty Ltd (1987) 163 CLR 140 and stated the High
Court—

“… held that the making of a binding declaration or
right is the exercise of judicial power. However, the
formation of views and opinions on matters in arbitral
proceedings does not itself amount to an usurpation
of judicial power. The joint majority judgment of
Mason C.J., Brennan, Deane, Dawson and Toohey
J.J., contained the following principles (see pages
148-150), as we discern them—

(1) A claim for payment of wages due and pay-
able by an employer to an employee is a claim
for the enforcement of an existing legal right.

(2) A claim for the enforcement of a provision in
an award for the payment of wages to an em-
ployee is also a claim for the enforcement of
an existing legal right.

(3) Claims for the enforcement of existing legal
rights necessarily invoke the exercise of judi-
cial power.

(4) The Court held that there was no jurisdiction
in the Board to determine or enforce a legal
right to payment of wages on the part of em-
ployees in respect of a past period during
which they had been stood down or refused
work or to enforce the provisions of an award
regulating the right to payment of wages for
such a period.

(5) Thus, the authority was denied the power of
judicial determination which included, to use
the words of Kitto J. in Aberdare Collieries
Case (op. cit.) “the giving of decisions in the
nature of adjudications upon disputes as to
rights or obligations arising from the opera-
tion of the law upon past events or conduct”.

(6) The making of a binding declaration of right
is an instance of the exercise of judicial power.
It stands outside the arbitral function.
But there is no substance in the suggestion
that an industrial tribunal cannot interpret
laws, awards and other legal instruments. A
tribunal could not discharge its arbitral func-
tions if it were unable to form an opinion on a
matter of interpretation. The formation of
views and opinions on matters of interpreta-
tion in arbitral proceedings does not of itself
amount to a usurpation of judicial power (see
Cessnock Collieries Case (op. cit.) and Aus-
tralian Coal and Shale Employees’ Federation
Case (op. cit.) at page 174 and R. v. Gough;
ex parte Key Meats Pty Ltd (1982) 148 CLR
582 at 596-597) (our underlining). [Put in the
context of the Industrial Relations Act (W.A.)
it would not necessarily amount to an intru-
sion on the section 46 power].

(7) Indeed, a tribunal may find it necessary to form
an opinion as to the existing legal rights of
the parties as a step in arriving at the ultimate
conclusions on which the tribunal bases the
making of an award intended to regulate the
future rights of the parties [see Aberdare Col-
lieries Case (op. cit.)]. Of course, the formation
of such an opinion does not bind the parties
and cannot operate as a binding declaration
of rights.

(8) Despite the reference by Kitto J. in Aberdare
Collieries Case (op. cit.) to “the distinction
between a power of arbitral decision in respect
of the future and a power of judicial determi-
nation of existing rights and obligations”, the
arbitral function includes the determination of
a dispute relating to past transactions, events
and conduct. Commercial arbitration often in-
volves the determination of such a dispute and
so does industrial arbitration.”

11 Although the Union argues that the matter raised in the
application requires the Commission to exercise arbitral
power, it is apparent from the matters stated in the
application and in the Union’s submissions that—

(a) If the Commission interprets Agreement in the
way the Union contends the Agreement should
be read, the dispute will be resolved;

(b) If the Commission interprets Agreement in the
way the Respondent contends the Agreement
should be read, the Union says that the Agree-
ment should be rectified, as the terms of the
Agreement are inconsistent with the parties in-
tentions at the time the Agreement was entered
into.
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12 Whilst the effect of rectification of an agreement could
be in one sense be said to be an exercise of arbitral power,
the Commission is not empowered to amend or otherwise
rectify an industrial Agreement except—

(a) pursuant to s.41(3), at the time the agreement is
registered (Director General of the Ministry for
Culture and the Arts v The Civil Service Associa-
tion of Western Australia Incorporated [2000]
WASCA13 (2000) 80 WAIG 453);

(b) in the circumstances prescribed in s.43;
(c) in making and interim or interlocutory order ema-

nating out of a conference under s.44(6)(ba) or
(bb) of the Act (Robe River Iron Associates v
Amalgamated Metal Workers & Shipwrights Un-
ion of Western Australia (1989) 69 WAIG 990 at
999) and Robe River Iron Associates v Amalga-
mated Metal Workers & Shipwrights Union of
Western Australia (1986) 66 WAIG 1553 at 1561);
or

(d) by General Order under s.50 and s.51.
13 It is plain from the matter raised in the application and

the Union’s submissions that the Union seeks declaratory
relief of the kind the Commission is empowered to make
in an application under s.46 of the Act.

14 The effect of the decision of the Full Bench in Crewe and
Sons Pty Ltd v Amalgamated Metal Workers and
Shipwrights Union of Western Australia (op cit) at 2628
is that in the absence of an arbitral function, the power of
the Commission to interpret an award is conferred only
under s.46 of the Act and should be used accordingly.

15 Section 46 of the Act provides—
“(1) At any time while an award is in force under this

Act the Commission may, on the application of
any employer, organization, or association bound
by the award—

(a) declare the true interpretation of the award;
and

(b) where that declaration so requires, by or-
der vary any provision of the award for the
purpose of remedying any defect therein
or of giving fuller effect thereto.

(2) A declaration under this section may be made in
the Commission’s reasons for decision but shall
be made in the form of an order if, within 7 days
of the handing down of the Commission’s rea-
sons for decision, any organization, association,
or employer bound by the award so requests.

(3) Subject to this Act, a declaration made under this
section is binding on all courts and all persons
with respect to the matter the subject of the dec-
laration.

(4) Section 35 does not apply to or in relation to this
section unless an order is made under subsection
(1)(b) or under subsection (2).

(5) In this section “award” includes an order, includ-
ing a General Order, made by the Commission
under any provision of this Act other than this
section and an industrial agreement.”

16 In Robe River Iron Associates v Amalgamated Metal
Workers and Shipwrights Union of Western Australia
(1987) 67 WAIG 745, and in Ralph M Lee Pty Ltd v Metal
and Engineering Workers’ Union—Western Australia
(1994) 74 WAIG 1722 it was observed that s.46 of the
Act enables the Commission to declare the true
interpretation of an industrial agreement. It is notable that
in neither of those cases was the point in dispute.

17 Section 46(5) was amended by s.66 of Acts Amendment
and Repeal (Industrial Relations) (No 2) (Act No 94 of
1984) to add the words “and an industrial agreement.” It
is clear those words are to be read disjunctively from the
exception that immediately proceeds those words, so that
an “award” in s.46 is defined to include an order made
under the Act and an industrial agreement, except an order
made under s.46.

18 In light of the findings set out above I have concluded
the matter in dispute is beyond the jurisdiction of the
Commission to hear and determine under s.44 of the Act.

Accordingly if the Union wishes to pursue an application
to interpret clauses 11, 12 and 21 of the Agreement and a
resolution of the matter in dispute by the means identified
in paragraphs 10 and 11 of its submissions, it should make
an application under s.46 of the Act.

19 The Application will be dismissed.
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Order.
Having heard Mr R Wells on behalf of the applicant and Mr D
F Johnston on behalf of the respondent, the Commission, pur-
suant to the powers conferred on it under the Industrial
Relations Act 1979, hereby orders—

THAT the application be and is hereby dismissed for
want of jurisdiction.

(Sgd.) J.H. SMITH,
[L.S.] Commissioner.
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Matters referred—
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Reasons for Decision.
1. These two applications referred for hearing and

determination pursuant to s 44(9) of the Industrial
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Relations Act 1979 (“the Act”) were joined and heard
together. Both applications have as a common element,
consideration of the terms of clause 13 of the Cargill Salt
(A Department of Cargill Australia Limited) Enterprise
Bargaining Agreement 1999 (“the Agreement”) in relation
to the utilisation by Cargill Salt a Department of Cargill
Australia Limited (“Cargill”) of contractors on its site at
Port Hedland. Relevantly, the matter referred for hearing
and determination in application CR 145 of 2000 is as
follows—

“The applicant and the respondent are in dispute in
relation to the utilisation by the respondent of a con-
tractor to perform work with an excavator which
work the applicant regards as salt harvesting op-
erations and thereby is work that should be regarded
as normal routine work for the purposes of clause
13—Utilisation of Contractors of the Cargill Salt
(A Department of Cargill Australia Limited) Enter-
prise Bargaining Agreement 1999 (“the
Agreement”).

The respondent on the other hand regards the work
to be performed as work properly undertaken by a
contractor in accordance with clause 13 of the Agree-
ment.

The applicant seeks an order from the Commission
that the work in question be undertaken by employ-
ees of the respondent and not a contractor which
order the respondent opposes.”

2. As to application number CR 173 of 2000, the matter
referred for hearing and determination is as follows—

“The applicant and the respondent are in dispute as
to the performance of work by maintenance employ-
ees of the applicant, members of the respondent, in
relation to the installation of new stub axles on one
of the applicant’s salt harvester machines. The stub
axles in issue were manufactured by an engineering
contractor in Perth.

The respondent contends that the stub axles should
have been manufactured by the applicant’s mainte-
nance employees at its workshop site in Port Hedland
and says that the terms of clause 13—Utilisation of
Contractors of the Cargill Salt (A Department of
Cargill Australia Ltd) Enterprise Bargaining Agree-
ment 1999 (“the Agreement”) has application.

The applicant contends that the use by it of an engi-
neering contractor for the manufacture of the stub
axles is consistent with the terms of clause 13 of the
Agreement and seeks an order accordingly.”

3. Conciliation proceedings in relation to both applications
failed to result in agreement between the respective
parties.  In relation to application CR 173 of 2000, a black
ban was placed on the installation of the stub axles on or
about 29 June 2000 after their fabrication in Perth. As a
result of further conference proceedings under s44 of the
Act, a resume work order issued on 27 July 2000
following which the industrial action ceased.

4. Mr M Llewellyn represented the Australian Workers’
Union (“the AWU”) in application number CR 145 of
2000 and Mr G Sturman represented the Automotive,
Food, Metals, Engineering, Printing and Kindred
Industries Union of Workers, Western Australian Branch
(“the AFMEPKIU”) in application number CR 173 of
2000. Mr Ellis of counsel sought and was granted leave
to appear for Cargill in both applications.

Background
5. In relation to application number CR 145 of 2000, due to

unseasonable weather conditions Cargill, in order to meet
its contractual supply commitments, made a decision to
harvest salt from one of its desalting ponds (“DSP’s”)
DSP 4, as an additional source of product, as opposed to
the harvesting of salt from crystallisation ponds. As a
result of a failure by the company’s harvesting machine
to adequately carry out the harvesting operation, a
decision was taken to engage a contractor (“Earthex”) to
conduct the harvesting works on a price per tonne basis.

6. Instead of using one of Cargill’s harvester machines to
pick up the salt and deposit it in trucks operated by
Cargill’s transport contractor Brambles, for haulage to
Cargill’s wash plant, it is proposed that an excavator
belonging to Earthex and operated by its employees be
used instead and also that Earthex use its own trucks for
haulage.  In that connection, a contract with Earthex was
let in or about May 2000 for the works, with the AWU
being subsequently notified of Cargill’s intention to utilize
a contractor in relation to this work, sometime after this.
The matter was then placed in dispute by the AWU
pursuant to the terms of the Agreement. The contractor
pending the resolution of this dispute has undertaken no
work.

7. In relation to application CR 173 of 2000, in or about
May this year, due to a failure of a stub axle on one of
Cargill’s harvester machines, a decision was taken by
maintenance management to arrange for the purchase of
a spare axle, which would be fabricated off site in Perth.
This was said by Cargill to be consistent with its usual
practice of purchasing spare and replacement parts for
on site machinery. As noted above, the AFMEPKIU
placed the handling of the stub axle in dispute, with the
union contending that Cargill maintenance employees
should have fabricated it on site.

Contentions of Parties
8. In relation to CR 145 of 2000, Mr Llewellyn submitted

that the work proposed to be done by Earthex involves
work which is normal routine work for the purposes of
clause 13 of the Agreement in that it involves the
harvesting of salt as would usually be done by Cargill
employees. The only difference it was submitted is that
the digging operation is to be performed by an excavator
instead of a harvester. It was submitted that the end result
would be the same. In all other respects the AWU
submitted that the process would be identical with normal
salt harvesting operations.

9. On the other hand, Mr Ellis for Cargill submitted that the
work in question should be seen as, for the purposes of
clause 13 of the Agreement, either major project work or
alternatively, not normal routine work. This was said to
be the case because the work involved does not form part
of an employee’s usual duties nor involve the use of
equipment normally used in salt harvesting operations.

10. In relation to application number CR 173 of 2000, Mr
Sturman submitted that the work involved in the
fabrication of stub axles for Cargill’s harvester machine,
was work that would normally be done by maintenance
employees of Cargill, and therefore should not have been
manufactured off-site. Mr Ellis submitted that the contract
in relation to the stub axles was not a contract for the
performance of work but was for the purchase of goods
and furthermore, submitted that if it was a contract for
the performance of work, then it was not work which
would have otherwise been performed by maintenance
employees of Cargill. It was further submitted by counsel
for Cargill, that it was a usual practice for the company
to arrange for the purchase of various equipment
components, rather than for maintenance employees to
manufacture them.

The Evidence
11. The unions in support of their respective cases called a

number of witnesses.
12. Mr Cotter has been employed by Cargill as a mineworker

for approximately nine years. He gave evidence that
approximately 15 months ago a circumstance arose in
one of Cargill’s desalting ponds (now crystallizing pond
CX 28) that was being prepared to convert it to a
crystallizing pond. Some salt loading work was required
to be done and on this occasion, Cargill proposed to use
a loader as a part of the process. Mr Cotter said that the
union raised with Cargill the issue of this work being
done by Cargill employees, as part of their normal duties.
A contractor was involved. He said that Cargill insisted
that the contractor do the loading work and as the
employees were very busy at the time, the work proceeded
on this basis. Apparently however, the work involved was
a one-off project for an overseas customer and was not
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treated in the usual fashion in that the salt was merely
loaded and stockpiled and was not processed through
Cargill’s wash plant and other processes.

13. On Mr Cotter’s evidence, the only other occasion upon
which a contractor had been involved in harvesting
operations was in relation to DSP 3 in 1999. He testified
that Cargill obtained an order for a special type of product
known as “farmer’s salt”, which required a different
process to normal harvesting operations. The contractor
proposed to be used by Cargill had its own washing plant
and a separate crushing system, to treat the salt differently.
According to Mr Cotter, Cargill attempted to use one of
its harvesters to harvest this salt, but due to the conditions
of the floor of DSP 3, this was not suitable and an
excavator was to be used instead. I should note that on
this particular job, Cargill employees did all the necessary
preparatory work to harvest the pond as would usually
occur. Mr Cotter said that the steps taken to prepare DSP
3 were no different to those undertaken to prepare a
normal crystallizing pond for harvest. This involved
Cargill employees grading in drains to drain water, putting
in place a perimeter drain and preparing a pad for the
trucks to be loaded.

14. The issue of the use of an excavator instead of a harvester
for this work was placed in dispute. The union contended
that Cargill employees as a part of normal harvesting
operations should do the work. Mr Cunning, the
operations manager for Cargill, refused the union’s
request to “dry hire” an excavator. Mr Cotter said that he
was advised that if the work did not proceed, there could
be a loss of jobs. Mr Cotter took this as a form of threat
at the time. Mr Cotter said that as they were at that time
fairly busy and the job was described as a special project
for farmer’s salt, the work proceeded. He also noted that
at this time, the employees were working a nine-hour
day.

15. Mr Cotter gave evidence about the current dispute in
relation to DSP 4. He said that Cargill advised the union
that it had become necessary to harvest salt from this
desalting pond because of low salt levels caused by
unseasonable weather. Cargill advised him that they had
declared force majeure under their salt supply contracts
because of the shortage of product. The company advised
that it intended to use an excavator for this particular work
because of the unsuitability of a harvester machine. The
AWU was notified that Cargill intended to use a contractor
to do this work. Additionally, Mr Cotter noted that some
months earlier, Cargill had reduced ordinary working
hours from nine to eight, due to the unseasonable weather
conditions and its effect on the supply of salt.

16. The company’s proposal was objected to by the AWU.
Mr Cotter said that he told Mr Cunning that the work
required was salt harvesting work and should be
performed by Cargill employees, who are qualified to
operate an excavator. Additionally, Mr Cotter said that
shortly after discussing the matter with Mr Cunning, the
union became aware of another excavator being operated
on the site by a contractor, who indicated that he had a
second machine available for “dry hire” which was in
excellent condition.

17. It was also Mr Cotter’s evidence that Cargill quite
regularly “dry hired” equipment, which equipment
employees were expected to operate. This was
notwithstanding that some of this equipment did not
appear in the classification structure of the Cargill
Australia Limited-Salt Production and Processing Award
1988 (“the Award”).

18. Other witnesses called by the AWU on this issue included
Mr Bongiorno, a production leading hand and Mr Strahan,
a plant operator. Cargill had employed Messrs Bongiorno
and Strahan for approximately 16 and 14 years
respectively. Mr Bongiorno said that as far as he could
recall, Cargill had always notified the union of its intention
in the past to use contractors on-site. In his work duties
on ship loading in the port, equipment such as rollers
and front-end loaders had been “dry hired” by Cargill
and operated by Cargill employees. It would appear from
his evidence however, that this did not occur very often.

However, Mr Bongiorno also said that during a period of
time when he was a union convener, in the course of
enterprise bargaining discussions, the union agreed to
operate other pieces of equipment that the company
required for particular jobs. He said that the agreement
was that if Cargill requested employees to operate such
equipment then it would be operated as required.

19. Mr Strahan gave evidence in relation to the previous
instances where a contractor had been engaged to assist
in harvesting operations which evidence was generally
consistent with that of Mr Cotter. He also said in evidence
that on occasions, Cargill had “dry hired” equipment for
use on site by employees.

20. In relation to the stub axle issue, Mr Collins gave evidence
on behalf of the AFMEPKIU. He has been employed by
Cargill for some 26 years as a maintenance fitter and has
been a shop steward with the union. He said that fitters
on site engaged in a variety of mechanical repairs to fixed
and mobile plant. Other work performed by maintenance
boilermakers included repair work but also fabrication
of some items. This included on at least one occasion,
the fabrication of fairly large hopper type chutes. Mr
Collins described the stub axles and said that they were
required because of a modification to the harvester from
a dual wheel to a tandem axle arrangement. He described
the axle as basically a round steel shaft with various braces
and bearings attached. He said that an engineering
employee of Cargill drew up, the plans for the stub axles
as he understood it. Once the plans were prepared, there
were discussions between the maintenance employees and
Cargill and, as there was insufficient manpower available,
the job was contracted to be fabricated off-site in Perth.
He said that as at this time the boilermakers were
extremely busy, it was a better option to have the work
done off-site. Despite this, Mr Collins said that in his
view, there was sufficient expertise and equipment on site
to perform this work, however there would need to have
been a change in priorities to accommodate it. He also
testified that in times gone by, the employees were always
notified by Cargill of the company’s intention to put work
out on contract but Cargill had stopped doing this.

21. In cross-examination, Mr Collins conceded that the
primary or normal work involved in maintenance, is the
repair of plant and equipment not its fabrication.

22. Cargill has employed Mr Seaton for 14 years as a
boilermaker/welder. He also was a shop steward for the
AFMEPKIU. Mr Seaton said that boilermakers on site
engaged in repair and fabrication of a range of steel
products. He said that in the past the boilermakers had
fabricated some large pieces of equipment including
washbowls, chutes and a large laser tower. He said that in
his view, the maintenance employees had the capability
to fabricate the stub axles in dispute. However, he noted
that some aspects of the job were too large for the on site
equipment, for example the tandem pieces required would
not fit the maintenance lathes on site.

23. As with Mr Collins, Mr Seaton testified that up until recent
times, Cargill always spoke to the maintenance employees
before getting work done off site and in particular,
consulted with them as to ways in which jobs may be
improved. He said that there had been an apparent change
in attitude by the company and there was not this same
degree of consultation now.

24. As a general proposition, Mr Seaton agreed in cross-
examination that the company frequently purchases parts
for machinery on site, which in this case, has included
stub axles. He also said that he did not expect to be notified
by Cargill under the Agreement in relation to the purchase
of normal parts.

25. On behalf of the respondent, three witnesses were called
including Mr Cunning, the operations manager, Mr
Cooper, the production superintendent, and Mr Bullard,
the maintenance superintendent.

26. Cargill has employed Mr Cunning for 32 years. He gave
evidence about the two occasions in the past that a
contractor was involved in salt harvesting. The case in
1999 involved a decision by Cargill to extract salt from a
desalting pond. The customer on that occasion wanted to
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buy a low-grade salt which was harvested and stock piled
only. The other occasion was in relation to DSP 3, which
was a special project for “farmer’s salt”. In this case, the
customer wanted a particular grade of salt, which involved
the use of a special temporary wash plant, set up by the
contractor and it’s crushing to a different size.
Additionally, the salt was hauled to a different location,
not the normal stockpile area. He said that in relation to
this particular job, the harvester was not suitable because
of the hardness of the floor of the desalting pond and
problems with bogging of the machine. Additionally, the
company used a Bomag, which is a type of ripping
machine, to first break up the surface before harvesting.
Mr Cunning said that the farmer’s salt work was a
completely separate project to Cargill’s normal operations
and that the only reason that an excavator was used was
because the harvester became bogged, a situation which
appears to be not entirely uncommon, even in crystallizing
pond operations.

27. Mr Cunning gave evidence about the present harvesting
operation. He said that due to a severe shortage of tonnage
caused by unseasonable weather conditions, Cargill
decided to harvest salt from DSP 4. The company
approached Earthex for a price per tonne quote to load
salt and cart it to Cargill’s wash plant. He said that Cargill
did not specify the equipment to be used. He testified
that it was not practical to “dry-hire” an excavator as
inquiries were made with Earthex and they were not
interested.  That appears to be the extent of efforts by the
company to dry hire such a machine.

28. In relation to the 1999 work with an excavator and the
job presently in dispute, Mr Cunning conceded that
Cargill employees were and are competent to operate an
excavator machine and that employees could be put to
work in this area immediately. Mr Cunning also accepted
that it was the usual job of Cargill employees to rip, pick
up salt and load it onto Cargill’s trucking contractor’s
trucks, to haul it to the wash plant. He said in cross-
examination, that picking up salt and loading it is what
both a harvester and an excavator in essence did. He said
that both involved salt harvesting, albeit by the use of a
different machine to harvest it.

29. In relation to the 1999 DSP work, Mr Cunning was
referred to the evidence of Messrs Cotter and Strahan, as
to the threat of job losses if the work did not proceed.
Whilst Mr Cunning said that he did not regard the context
of events as a threat, he did say that something along
those lines was said to the employees at the time.

30. In relation to the nature of the product, Mr Cunning
testified that essentially the process of growing salt in
crystallizing ponds and desalting ponds is the same. The
only difference between the two is the level of impurities
that may be in each type of product. In the event that
Cargill was in a situation of needing additional salt in the
future, Mr Cunning said that the company could, if it
was of sufficient quality, obtain salt from DSP’s and blend
it with other salt, without adversely affecting the overall
product. Importantly, Mr Cunning also gave evidence that
it was his understanding and certainly the practice, that
when a contractor comes to site, the Agreement requires
that the relevant union be given prior notification.

31. Mr Cooper gave evidence in relation to the Earthex
contract. He said it was let in or about May 2000 for the
works in DSP 4. He testified that Cargill did not consider
“dry hiring” an excavator for the works, and only notified
the AWU after the contract with Earthex was signed. Mr
Cooper said that it did not cross his mind to tell the union
about this proposed engagement of a contractor prior to
this. He also testified that the letting of the contract would
have no effect on the working hours of Cargill employees.
When cross-examined about the use of an excavator in
1999, Mr Cooper said that this was work that would have
otherwise been done by Cargill employees, had the
contract for the use of an excavator not been let.

32. In terms of the competencies of the Cargill employees,
Mr Cooper said that there are a number of employees
capable of operating excavators, some of them having
been previously employed by a contractor in the past. He

also said that it was Cargill’s expectation that if it acquired
a piece of equipment on site that an employee was
competent to operate, then it be so operated as a part of
an employee’s normal duties. To his knowledge, Cargill
had not had any prior difficulties with an employee
refusing to operate a piece of equipment when so
requested. Mr Cooper also said, similarly to Mr Cunning’s
evidence, what was done in 1999 and proposed for the
present works, involved and involves harvesting salt but
by use of another machine.

33. In relation to the stub axle issue, Mr Bullard said that the
prime function of the maintenance department at Cargill
was the repair and maintenance of on site plant and
machinery. Whilst maintenance employees do some
fabrication work from time to time, it is mainly in relation
to items such as chutes for conveyors that need fitting
adjustments that must be done on site and in addition,
modifications to fixed and mobile plant. His evidence
was that stub axles had never to his knowledge been
fabricated on site before, but acknowledged that the
expertise was available on site such that one could be
made. As to the usual practice, he said that the company
regularly purchased items of equipment for machines such
as dozers, graders and the like. He denied that there had
been any decline in the practice of notifying the union
when contractors were to be engaged, but did indicate
that in the past, prior to a contract being let, there would
be at least some informal discussions with employees to
advise of jobs coming up. In the absence of any objections
the work would proceed.

Consideration
34. In part, the resolution of the present disputes involve a

consideration of the parties’ respective rights and
obligations in relation to the engagement of contractors
under the Agreement. Those rights and obligations are
contained in clause 13—Utilisation of Contractors which
provides as follows—

“13.—UTILISATION OF CONTRACTORS
(1) Contractors will generally be employed for major

construction, modification and project work. Nor-
mal routine work is best done by the employees of
the Company having an intimate knowledge of the
operation and its requirements. However, Contrac-
tors will be employed from time to time to perform
work in order to meet surges in requirements which
arise from peculiar or special circumstances.

(2) (a) The employer will not retain the services of
any Contractor to perform the work, which
would otherwise be performed by employees,
covered by this Agreement. Prior to com-
mencement the appropriate Unions will be
notified of the work required to be performed
and the nominated Contractor, except in spe-
cial circumstances.

(b) No employee employed by the Company shall
suffer any detrimental effect in respect of his/
her normal earnings, job security or avail-
able reasonable hours of work by reason of
the employment of Contractors employees in
such circumstances.

(c) There will be no retrenchment of Company
employees because of the employment of Con-
tractors.

(d) The provisions of this subclause shall not act
in any manner prejudicial to the employer’s
operation in the event of an emergency cir-
cumstance arising.

(2) Union representatives credentialed to the employer
by the Unions party to this Agreement may not ab-
sent themselves from duty for purposes of attending
matters on behalf of a Contractor’s employee, but a
Union representative shall not be prejudiced by so
doing in off-duty hours with the approval of his/her
Union and the approval of the Contractor to enter
his/her premises.”

35. In my view, for reasons which will be developed further
below, clause 12—Industrial Relations Procedure of the
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Agreement is also relevant and it provides—
“12.—INDUSTRIAL RELATIONS PROCEDURE

(1) The parties agree to fully support, implement and
follow the Industrial Relations Procedures developed
at Cargill Salt Port Hedland as listed in the Cargill
Australia Limited—Salt Production and Processing
Award 1988 No. 34 of 1988 and as prescribed in
this Agreement.

(2) Any dispute in relation to the operation of this Agree-
ment and/or the introduction of changes with respect
to Clause 9.—Continuous Improvement Process and
including those relating to contractors on site will
be handled within the existing Industrial Relations
Procedure.

(3) Any dispute, which cannot be resolved, will be re-
ferred by either party to the Western Australian
Industrial Relations Commission. The parties may
request that the Commission direct the Deputy Reg-
istrar (Karratha) to investigate the matter. A decision
of the Commission shall be accepted by the parties
as final, subject to any legal appeal procedures.

(4) Pending the resolution of any dispute in accordance
with the above procedure work shall continue with-
out disruption. All parties involved will ensure that
the status quo remains in respect to established pro-
cedures and practices, provided that such
continuation of normal work shall not prejudice the
outcome of the dispute.”

36. The relevant principles in relation to the interpretation of
awards and other industrial instruments are well
established. This involves a reading of the instrument itself
and the words being given their ordinary and natural
meaning: Norwest Beef Industries Limited v Australian
Meat Industries Employees’ Union WA (1985) AILR 73;
Nationwide News (trading as Sunday Times) v Printing
and Kindred Industries Union (WA Branch) and Anor
(1988) AILR 358. Additionally, industrial instruments are
to be generously construed and this is particularly the
case when considering the terms of an industrial
agreement, which arises from the consensus of the parties:
AITCO v Federated Liquor and Allied Industries
Employees’ Union (1988) AILR 382.

37. Counsel for Cargill put a number of submissions to the
Commission as to the meaning and effect of clause 13. It
was submitted that the clause has no application in relation
to contracts for the purchase of goods, in the present case,
the contract to purchase stub axles. It was further
submitted that contractors will be used to perform normal
routine work ordinarily done by employees, in order to
meet surges in requirements which arise from peculiar or
special circumstances: clause 13(1). Furthermore, Cargill
will generally use contractors for major construction,
modification and project work: clause 13 (1). A further
submission of counsel was that Cargill may use
contractors for work that would not otherwise ordinarily
be performed by employees of the Company: clause 13(2).
In these circumstances, the other qualifications in clause
13(2) would apply.

38. Counsel also said that whether an employee of Cargill
could perform the relevant work was not a material
consideration and furthermore, that there was no
requirement to give notice to a relevant union in relation
to the use of a contractor as prescribed in clause 13(1).

39. There was a range of submissions put by Cargill in relation
to the Earthex contract. It was submitted that the work
involved was a major project because of its cost at
approximately $720,000; the use of equipment not owned
by Cargill, and the fact that harvesting of salt was not
ordinarily done from DSPs. Some reliance was placed
by Cargill on a decision of the Commission in Australian
Workers’ Union v Hamersley Iron Pty Limited (1988)
WAIG 106. Furthermore, it was submitted that the work
proposed to be performed by Earthex, was not part of the
requirement for “normal routine work” that would
otherwise be performed by employees of Cargill. It was
also submitted that it was not practicable to “dry hire” an
excavator, in the present circumstances.

40. The AWU submitted that in relation to the harvesting
work, the work proposed to be done could only be
described as normal routine harvesting work in that it
simply was the harvesting of salt, albeit by the use of a
different piece of equipment in the process. As to the
submission that the work was major project work, the
AWU submitted that the circumstances in Hamersley were
very different to the present case. Similarly, it was
submitted by the AFMEPKIU that the fabrication of stub
axles was also work that could be performed by employees
of Cargill as a part of their normal duties, and that similar
types of fabrication work had been done by maintenance
employees in the past.

41. In my opinion, clause 13 of the Agreement must be read
as a whole in order to ascertain its proper meaning
consistent with the intention of the parties to the
Agreement. As is the case with other clauses of this nature
in other industrial instruments, clause 13 contains a
general bias against the use of contractors, except in
specifically prescribed circumstances. I am not persuaded
by Cargill’s submissions that in effect, clauses 13(1) and
13(2) are to be considered separately.

42. In my view, clause 13(1) is a general statement of intent
as to the use of contractors and is to be construed in two
parts. As provided in the first sentence, contractors will
generally be able to be engaged for major construction,
major modification and major project work with “major”,
to be read with each element. It was common ground that
the present disputes do not involve major construction or
major modification work. There was an argument by
Cargill that the work in dispute concerning the Earthex
contract was major project work, which argument I will
deal with further below.

43. The second sentence of clause 13(1) refers to “normal
routine work”. It is notable that there is no distinction in
clause 13 between operations and maintenance. In my
opinion, the meaning to be ascribed to “normal routine
work” is dependent upon the fact situation being
considered. In the context of operations work involving
salt harvesting, “normal routine work” must be read as
meaning normal “normal routine salt harvesting”. In the
context of salt operations, it would be difficult to see the
sub-clause as having any real meaning if this were not
the construction to place upon it. Clearly, in my opinion,
the third sentence of clause 13(1) is a qualification upon
the undertaking of normal routine work. That is, it
prescribes that contractors will be employed from time
to time to perform normal routine salt harvesting work,
in order to meet “surges in requirements” which arise
from “peculiar or special circumstances”.

44. There are therefore two preconditions attaching to this
provision. Firstly, there must be a surge in requirements
and secondly, that surge must arise from peculiar or special
circumstances. The ordinary and natural meaning of
“surge” in the Concise Oxford Dictionary includes “move
suddenly and powerfully forwards, upwards, etc.;
increase suddenly.” In my opinion, when read in context
within the clause as a whole, in particular the second
sentence of clause 13(1) and clause 13(2)(a), the intention
of this part of the clause is to enable the engagement of
contractors in the performance of normal routine salt
harvesting work, when there is present an increase in
demand which demand is not capable of being meet by
Cargill employees. This construction of the third sentence
of clause 13(1) is entirely consistent with the overall bias
of clause 13 against the utilisation of contractors on
normal routine harvesting work. This is to be contrasted
with the engagement of contractors for major
construction, major modification and major project work.

45. As to clause 13(2), as I have noted above, in my view,
and consistent with established principles of
interpretation, this sub-clause must be read in the light of
clause 13(1) preceding it. That is, in the first sentence of
clause 13(2)(a) the reference to the employer “will not
retain” the services of any contractor to perform “the
work” etc is not, in my opinion, to be interpreted as using
“retain” in its engagement sense. Rather, it is used in its
retentive sense. It is not insignificant in my view, that the
draftsperson of the clause, even accepting that too literal
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an approach should be avoided, did not use the word
“employed” or “employ”, as is used in clause 13(1)
regarding the engagement of contractors in the first
instance. If it were the intention of the makers of the
Agreement that clause 13(2)(a) also referred to the
employment of any contractor, then one would have
thought that this word would have been used to be
consistent with the terms of clause 13(1). In my view, the
first sentence of clause 13(2)(a) refers to the retention of
a contractor, after the completion of the works for which
the contractor is to be engaged. This construction is also
supported by the use of the words “the work” which in
my view is a reference to the work to be done by a
contractor as engaged pursuant to clause 13(1).

46. As to the notification requirement in the second sentence
of clause 13(2)(a), I am far from persuaded by Cargill’s
argument that the notification requirement has no
application to clause 13(1) and furthermore and in any
event, that there is some further category of engagement
of contractors in clause 13(2)(a). In my opinion, similarly
to the construction of the first sentence in clause 13(2)(a),
the second sentence dealing with notification must be read
as logically flowing from the engagement of a contractor
under clause 13(1). Again, this is consistent with
interpreting the clause as a whole.

47. Furthermore, substantial support for this construction can
be found elsewhere in the Agreement, in particular in
clause 12—Industrial Relations Procedure, which I have
set out above. By clause 12, it is clear that the terms of
the Industrial Relations Procedure as prescribed in the
Award is incorporated by reference into the Agreement.
By clause 12(2), disputes in relation to the operation of
the Agreement including those relating to contractors
on site, are to be dealt with in accordance with the
procedure. In my view, this is a clear indication that the
scheme of the Agreement when read as a whole, in relation
to the engagement of contractors, provides for notification
to the relevant union before a contractor commences work.
The intent of this is to provide an appropriate mechanism
to resolve bona fide disagreements between the parties,
as to whether the circumstances prescribed in clause 13(1),
entitling the Cargill to engage a contractor, are met. It is
difficult to imagine how a dispute in relation to contractors
on site could be properly dealt with under clause 12(2),
if there was no obligation of Cargill to give notification.
In my opinion, the better view is that the notification
requirement in clause 13(2)(a) applies to the engagement
by Cargill of all contractors going to the site.

48. Whilst it is not necessary to refer to it for the purposes of
construction of the clause, I note the evidence of Mr
Cunning, who has been employed by Cargill for some
32 years, that it has always been a case as far as he was
aware, that the relevant union be notified of contractors
going to the site. This serves only to reaffirm what in my
view is the preferred construction of the clause. In my
opinion, such a provision also makes good common sense
as a means of avoiding industrial disputes about such
matters.

49. Whilst dealing with this point, I note that in submissions
to the Commission, Cargill seemed to suggest at one point,
that it should not have to seek the approval or consent of
a relevant union to engage a contractor. In my view, clause
13 does not require this and such a view is erroneous.
Clause 13(1) discloses an intent that entitles Cargill to
engage a contractor in prescribed circumstances. The
clause does not, by its terms, require a relevant union’s
permission to do so. What the clause does require however
is proper notification of the company’s intention to be
given, to enable any genuine disputes as to such
engagement to be dealt with in accordance with the terms
of the disputes settlement procedure in the Agreement.

50. I accept on the evidence that there have been two
occasions upon which a contractor has been involved in
salt harvesting. However, as the evidence of the AWU
witnesses made plain, which evidence I accept, the union
disputed this work. In relation to the work done in what
is now CX 28, I accept the evidence of Mr Cotter, to an
extent confirmed by Mr Cunning, that it was made clear
at the time that unless the work proceeded there would

be job losses. Whether or not this constituted a threat as
such is not entirely material. There was clearly on the
evidence, a consequence if the work did not proceed as
the company intended it.

51. Additionally, I accept the evidence of the AWU witnesses,
largely confirmed by the evidence of Mr Cunning, that
this work, but for the hiring of an excavator, would have
been performed by Cargill employees.

52. In relation to the work done in DSP 3 in 1999, I accept
and find that this work, involving “farmers salt” was a
separate and discrete project, quite independent of
Cargill’s normal salt harvesting operations. The product
was of a particular grade and type and was not treated in
accordance with Cargill’s usual treatment process. The
contractor brought separate equipment onto site, and the
entire job was one that can best be described as self
contained and conducted entirely by the contractor at the
time. I am not persuaded that this particular job provides
support for Cargill’s submissions in the context of the
present dispute.

53. It was common ground and I find on the evidence, that as
a result of unseasonable weather conditions, Cargill had
a requirement to harvest salt from other than it’s
crystallizing ponds and turned to DSP 4 as a further source
of product. As a consequence of product shortage, the
employees’ ordinary hours were reduced from nine to
eight per day. If anything, the evidence clearly discloses
an excess in labour capacity by reason of these events. I
am not able to find on the evidence, that there exists a
demand on the productive capacity of the company such
that its employees are not able to meet it.

54. As to the work to be performed in DSP 4, I find on the
evidence that this work involves the harvesting of salt
which salt is to be dug up, hauled and washed in Cargill’s
wash plant in substantially the same manner as is the usual
procedure. The general description of the work to be
performed is and I find, ripping, loading, hauling, and
treating salt within Cargill’s operation. The distinguishing
feature of the work to be performed on the evidence,
involves the use of an excavator to load the salt onto trucks
instead of using a harvester. There is also some ripping
to be done by a Bomag initially. This is because the pond
surface conditions are acknowledged to be not suitable
for a harvester operation. I accept on the evidence and
find, that but for this, a harvester, operated by Cargill
employees, would perform this work. On the evidence,
this is the extent of the difference to CX ponds, with the
salt harvesting work in dispute.

55. I accept Mr Cunning’s evidence that both as it arose in
CX 28 and the present circumstances, but for the
engagement by Cargill of a contractor to operate an
excavator, Cargill employees would, not could, have
performed this work. There is also evidence which
evidence I accept, from Messrs Cunning and Cooper, that
the present work proposed in DSP 4 is salt harvesting
work but by different means. The essence of the difference
in means is the use of an excavator and not a harvester to
pick up the salt and load it on to trucks.

56. As to Cargill’s submissions about the use of an excavator
and the terms of clause 4(16) of the Award, the
classification structure of the Award must be read in light
of the evidence. On the evidence it was clear, and I find,
that it was and is Cargill’s expectation that equipment
brought onto site, which may not be limited to that
specified in clause 4(16) of the Award, is expected to be
operated by Cargill employees competent to do so. In
my view, it is not now open and it would be inequitable
for Cargill to rely upon the apparent limitations imposed
by the Award, when on the evidence, the company has
not considered itself restricted to the duties and
competencies prescribed in clause 4(16) of the Award.

57. Having regard to all of the evidence and the construction
of clause 13 of the Agreement that I have adopted, I am
not persuaded that the work to be performed in DSP 4,
on the facts of this case, is so different from salt harvesting
work otherwise performed by Cargill employees, to render
it other than “normal routine salt harvesting work”.
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58. The next issue is whether the work concerned, according
to counsel’s submissions, is “major project work” under
clause 13(1). In support of its submissions in this regard,
Cargill referred to Hamersley, per Kennedy C at 108. In
my opinion, the facts in Hamersley were materially
different from those in the present case. Firstly, in
Hamersley, it was the case that the Commission concluded
that the process of recovery proposed for the detrital iron
ore was significantly different to the usual process of
drilling, blasting, loading and hauling of iron ore. Having
regard to the particular circumstances of the work
proposed in that case, the Commission concluded that
the work to be performed was not work customarily the
work of employees and further, concluded that it was a
“project”, within the context of the contractor’s clause
there under consideration. The Commission concluded
that the work in that case was project work, as being work
that was distinctive in its terms and work entailing finite,
set episodes of work clearly distinguishable within the
total operation.

59. In the context of the present matter before the
Commission, I am not persuaded that the work is “project
work”, far less so “major” project work. The ordinary
meaning of “major” is work that is “unusually important
or serious or significant”. On the evidence, I am not
persuaded that the work in DSP 4 would satisfy such a
description. The work to be performed is salt harvesting
work from a pond that grows salt. If Cargill’s submissions
were accepted in this regard, it would be the case that
harvesting from crystallizing ponds could also be seen as
“project work”, as each pond could be seen as a discrete
operation scheduled to be harvested over a finite period.
By their nature, each pond is isolated from others.
Furthermore, and alternatively, it could also be said that
having concluded that the work in question is sufficiently
similar to salt harvesting from crystallizing ponds to be
characterised as normal routine salt harvesting work, that
the work is not major project work, by definition.

60. As to the practicability of the “dry hire” of an excavator,
I am not persuaded on the evidence that this is an
insurmountable impediment to the work proceeding in
accordance with this decision.

61. As to the stub axles issue, the industrial action previously
taken by maintenance employees ceased on the issuance
of a resume work order by the Commission. Thus, the
ban on the installation of this equipment has now ceased.
To a large extent therefore, the dispute in relation to this
particular matter has come to an end and it is not strictly
necessary for the Commission to determine the issue of
whether the work was properly done off site or not.
However, on the evidence it appears to me that it would
at least be open to conclude that the terms of clause 13 of
the Agreement, as it applies to maintenance functions,
prima facie concerns itself with the performance of work
by a contractor coming on the site, and not necessarily
with the purchase by Cargill of parts and equipment that
it may need from time to time. The evidence suggests
that the purchase of components for various fixed and
mobile plant has been a feature of Cargill’s operations
for a considerable period of time.

62. I consider it also open to find on the evidence, that the
maintenance department at Cargill is predominantly
engaged in the repair of fixed and mobile equipment, and
to a lesser extent, fabrication work. It would also appear
on the evidence that fabrication of an item of equipment
such as a stub axle of the kind now in question has not
been performed in the past. Whether or not maintenance
employees have the capability to do such work in my
view is not strictly to the point. It is a question as to
whether the fabrication of a stub axle could be viewed as
normal routine maintenance work at Cargill’s operations.
If the test were whether an employee could do the
particular work, the terms of clause 13(1) would be
rendered almost meaningless. I am inclined to the view,
without the need to determine the matter on this occasion
for the reasons outlined above, that the fabrication of the
stub axles in question would not ordinarily be
characterized as normal routine maintenance work.

63. I order accordingly.

2000 WAIRC 00479

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE AUSTRALIAN WORKERS’
UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS V CARGILL SALT
LIMITED
CARGILL SALT, A DEPARTMENT OF
CARGILL AUSTRALIA LTD V THE
AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R S — W E S T E R N
AUSTRALIAN BRANCH

CORAM COMMISSIONER S J KENNER
DELIVERED WEDNESDAY 30 AUGUST 2000
FILE NO/S CR 145/2000, CR 173/2000
_________________________________________________________________________

Decision Order issued.
Representation
CR 145/2000
Applicant Mr M Llewellyn
Respondent Mr S Ellis of counsel
CR 173/2000
Applicant Mr S Ellis of counsel
Respondent Mr G Sturman
_________________________________________________________________________

Order.
HAVING heard Mr M Llewellyn on behalf of the applicant
and Mr S Ellis of counsel on behalf of the respondent in ap-
plication No. CR 145 of 2000 and Mr S Ellis of counsel on
behalf of the applicant and Mr G Sturman on behalf of the
Automotive, Food, Metals, Engineering, Printing and Kin-
dred Industries Union of Workers, Western Australian Branch
in application No. CR 173 of 2000, the Commission pursuant
to the powers conferred on it under the Industrial Relations
Act 1979, hereby orders—

1. THAT salt harvesting operations to be undertaken
by Cargill Australia Limited at Cargill Salt—Port
Hedland (“the Company”) in desalting pond 4 is
work that should be undertaken by employees of the
Company.

2. THAT the parties have liberty to apply on the giving
of 24 hours notice to each other.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.
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2000 WAIRC 00453
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE AUTOMOTIVE, FOOD, METALS,

ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R S — W E S T E R N
AUSTRALIAN BRANCH, THE
AUSTRALIAN WORKERS’ UNION,
WEST AUSTRALIAN BRANCH,
INDUSTRIAL UNION OF WORKERS,
COMMUNICATIONS, ELECTRICAL,
ELECTRONICS, ENERGY,
INFORMATION, POSTAL,
PLUMBING AND ALLIED WORKERS
UNION OF AUSTRALIA,
ENGINEERING AND ELECTRICAL
DIVISION, WA BRANCH v. ARGYLE
DIAMOND MINES PTY LIMITED

CORAM COMMISSION IN COURT SESSION
SENIOR COMMISSIONER G L
FIELDING
COMMISSIONER S J KENNER
COMMISSIONER J H SMITH

DELIVERED Monday, 14 AUGUST 2000
FILE NO/S CR 75/2000
_________________________________________________________________________

Result
Representation
Applicants Mr D H Schapper of Counsel for the

Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of
Workers—Western Australian Branch,
Mr M D Llewellyn as Agent for the
Australian Workers’ Union, West
Australian Branch, Industrial Union of
Workers and Mr D G Hicks as Agent for
the Communications, Electrical,
Electronics, Energy, Information, Postal,
Plumbing and Allied Workers Union of
Australia, Engineering and Electrical
Division, WA Branch

Respondent Mr R D Allen and Ms R L Harrison each
of counsel

_________________________________________________________________________

Order and Direction.
HAVING heard Mr D H Schapper of counsel for and on
behalf of the Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of Workers—Western
Australian Branch, Mr M D Llewellyn as agent for and on
behalf of the Australian Workers’ Union, West Australian
Branch, Industrial Union of Workers, and Mr D G Hicks as
agent for and on behalf of the Communications, Electrical,
Electronics, Energy, Information, Postal, Plumbing and
Allied Workers Union of Australia, Engineering and
Electrical Division, WA Branch, and Mr R D Allen and Ms R
L Harrison each of counsel for and on behalf of the Respond-
ent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979, hereby—
ORDERS—

1. That Schedule 2 of the Memorandum of Matters re-
quiring hearing and determination by the
Commission be amended by substituting for the
matters originally specified as being in issue, the
following matters—

(i) the cut-off level for THC in urine testing be
100 ng/ml to be confirmed at 30 ng/ml by
GCMS;

(ii) whether there must be direct and unbroken ob-
servation of urination in order to remove risk
of sample adulteration;

(iii) a BAC reading of <0.02 be deemed a negative
reading; and

(iv) the intermediate range for BAC in the policy
be 0.02—0.04 and not 0.02—0.05.

2. That the order of the Commission made on 1 May
2000 (C 75 of 2000) be, and is hereby, discharged.

DIRECTS—
(a) That the Applicants file and serve upon the

Respondent witness statements of evidence-in-chief
(including any witness material on which the
Applicants intend to rely) within 21 days of the date
fixed for the hearing and determination of the
matter; and

(b) that the Respondent file and serve upon the
Applicant witness statements of evidence-in-chief
(including any witness material on which the
Respondent intends to rely) within 14 days of the
date fixed for the hearing and determination of
the matter.

By the Commission in Court Session
(Sgd.) G.L. FIELDING,

[L.S.] Senior Commissioner..

2000 WAIRC 00298
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES COMMUNICATIONS, ELECTRICAL,

ELECTRONIC, ENERGY,
INFORMATION, POSTAL,
PLUMBING, AND ALLIED
WORKERS UNION OF AUSTRALIA,
ENGIN & ELECT DIV, WA BRANCH
V PORTFIELD ENTERPRISES PTY
LTD T/AS WA PROCAST

CORAM COMMISSIONER S WOOD
DELIVERED TUESDAY, 15 AUGUST 2000
FILE NO/S CR 98/2000
________________________________________________________________________________

Representation
Applicant/

Appellant Mr C Young and with him Mr J Fiala on
behalf of the applicant

Respondent Mr R Carlshausen on behalf of the
respondent

_________________________________________________________________________

Consent Order.
Having heard Mr C Young on behalf of the applicant and Mr
R Carlshausen on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, by consent of the parties, hereby orders—

THAT the sum of $4,622.56 made up of $4,022.56
unpaid superannuation contributions and $600.00 being
1 week’s pay, be paid to the CEPU, on behalf of the mem-
ber Mr Barry Noy, in the following terms—
(a) By noon, Friday 1 September 2000.
(b) In cash.

(Sgd.) S. WOOD,
[L.S.] Commissioner.
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2000 WAIRC 00591
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES COMMUNICATIONS, ELECTRICAL,

ELECTRONIC, ENERGY,
INFORMATION, POSTAL,
PLUMBING, AND ALLIED
WORKERS UNION OF AUSTRALIA,
ENGINEERING & ELECTRICAL
DIVISION, WA BRANCH
APPLICANT
v.
PORTFIELD ENTERPRISES PTY LTD
T/AS WA PROCAST
RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED TUESDAY, 12 SEPTEMBER 2000
FILE NO/S CR 363/1999
________________________________________________________________________________

Result Consent order issued.
Representation
Applicant Mr J Fiala
Respondent No appearance
________________________________________________________________________________

Order
HAVING heard Mr J Fiala on behalf of the applicant and there
being no appearance on behalf of the respondent, and by con-
sent the Commission pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby orders—

THAT the sum of $952.75 gross in cash in respect of
unpaid wages be paid to the applicant on behalf of its
member Mr Paul Baines by 3 October 2000.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

2000 WAIRC 00478
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES CONSTRUCTION, MINING,

ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH V BHP IRON
ORE PTY LTD

CORAM COMMISSIONER S WOOD
DELIVERED WEDNESDAY, 30 AUGUST 2000
FILE NO CR 67/2000
________________________________________________________________________________

Result Application is dismissed
Representation
Applicant Mr G Halliwell
Respondent Mr A J Power of counsel
_________________________________________________________________________

Reasons for Decision.
1 THE COMMISSIONER: This is an application made

pursuant to s44 of the Industrial Relations Act, 1979 (the
Act) by the applicant union on behalf of a member Mr
Tristan Reichelt. The matter having not been settled in
conferences held on 27 March 2000 and 27 April 2000
was referred for hearing and determination for alleged
unfair dismissal. The claim and answers are as follows—

CLAIM—
On 18 March 2000, the respondent, BHP Iron
Ore Pty Ltd, dismissed Mr Tristan Reichelt
from its employment for, in their view, a fun-
damental breach of safety procedure. The

applicant claims that the safety procedure was
unclear, that there was a denial of procedural
fairness in the subsequent disciplinary inquiry
and that the penalty imposed, ie dismissal, is
too severe. The respondent opposes all three
claims.

2 Mr Reichelt worked as a truck driver for BHP at the Mt
Newman mine site for 18 months prior to the date of
termination, ie 18/03/00. On the night of 04/03/00 he
discovered a fuel and air leak on his truck and reported
these to a Mr Ross Rooney in Production. Mr Michael
Rac, a maintenance fitter with the contractor Westrac,
attended on Mr Reichelt’s truck. Mr Rac tagged the truck
with a restricted operation tag and proceeded to work on
the truck. Having not been able to fix the fault he
eventually tagged the truck with an out of service tag and
departed from the location (ie W32). In attendance also
for part of the time was Mr Geoff Green, ie Mr Reichelt’s
supervisor, who had attended at Mr Reichelt’s request as
Mr Reichelt had complained that the approach procedures
had not been followed by Mr Rac.

3 It is not contested that Mr Reichelt turned the ignition of
the truck off, demounted the truck and met Mr Rac. He
later at the request of Mr Rac climbed back on the truck
and turned the ignition on so that the trailer of the truck
could be raised. The issue in contention is that Mr Reichelt
then on his own evidence turned the key in the ignition
off whilst the truck had a restricted operation tag on it,
without the direction of Mr Rac. This simple action led
to the following series of enquiries—

• A safety investigation by Mr Geoff Green on 04/
03/2000, completed on 05/03/2000.

• A detailed preliminary investigation by Mr
McAttackney and Mr Dunbar.

• A disciplinary inquiry by Mr Spoonhelm and Mr
Lohse.

4 This ultimately led to the dismissal of Mr Reichelt on 18/
03/2000. In fact two enquiries occurred at the same time.
One into an alleged breach of approach procedure and
one into the alleged breach of tagging procedure. Whilst
there are documents in evidence on both, the parties do
not seek to having findings made in relation to the alleged
approach procedure breach.

5 The applicant union says that the issues to be decided
are—

• whether there is a breach of tagging procedure;
the applicant says there was not.

• whether, if there was a breach of tagging proce-
dure, then this was due to either lack of knowledge
or forgetfulness; the applicant says that if the
Commission finds that there was a breach then
this was due to lack of knowledge.

• whether there was a risk to life or limb; the appli-
cant says there was not.

• was company property damaged; the applicant
says it was not.

• if a breach is found, whether this was a first breach
of the tagging procedure by Mr Reichelt; the ap-
plicant says the answer is “yes”.

• what is the appropriate punishment if there is a
breach of tagging procedure; the applicant says
the appropriate punishment is a reprimand in
writing by the foreman.

6 The company policy concerning this dispute is covered
in the BHP Iron Ore Pty Ltd, Tagging Regulations,
Newman booklet [Exhibit R3-25]. At section 3.2.3 it
states—

“YOU SHALL NOT operate any switch, valve, but-
ton, lever, isolating, or control device that has a
Personal Restricted Operation tag attached to it un-
less—

(a) directed by the person who placed the tag in
accordance with the written work instruction.

(b) in circumstances of emergency.”
The penalty for breach of this regulation is set out later
in the regulations and is dismissal.
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7 The written work instruction [Exhibit R3-6A] at clause
5.1.1 stipulates that—

“The restricted operations tag SHALL be placed on
the required isolator and the main operation con-
trols of the machine.”

In this case that was placed on the isolator and the steering
wheel.

8 Considerable documentation was handed up in evidence
or for the information of the Commission. Suffice to say
that it is not necessary to cover all of the evidence here
other than the key points at issue.

9 Mr Reichelt gave evidence that on 4 March 2000 when
he was on night shift he raised the tray of the truck on Mr
Rac’s request and then watched Mr Rac attach the tray
restraint at the rear of the truck. He says he then watched
Mr Rac walk back over to his ute before he (Mr Reichelt)
turned the key off. He says that he then removed the key,
climbed back down the ladder, hung the key on the hook
next to the isolator and stood out on the ground.

10 He says that Mr Rac proceeded to go about fixing
problems again and after a while he came back and asked
again where the leaks were. Mr Reichelt showed him the
leaks on the fuel tank and an air leak on the air dryer. He
says Mr Rac once again proceeded to sort out the
problems. The truck then shut down on the turbo timer.

11 Mr Reichelt says that more than four hours later, after his
meal break and outside the crib room, Mr Geoff Green
approached him and advised him there would be an
investigation about Mr Reichelt allegedly breaching the
tagging regulations.

12 In relation to the investigation and disciplinary procedures
Mr Reichelt says that before the full investigation meeting
of 10 March 2000 he asked that Steve Reid, the CFMEU
Shop Steward, be present and this was refused. He says
that at that meeting his requests for the 2-way radio tapes,
the fitter’s written statement and the Mine Maintenance
ROT tag procedure were refused, at which point he
believed he was being stitched up. He says that at the
next meeting on 13 March 2000 he objected to the
statements of the company but they didn’t appear to want
to listen.

13 Under cross-examination Mr Reichelt agreed that a
Restricted Operation Tag (ROT) like the one marked as
[Exhibit R1] was on the steering wheel on the day/night
in question.  He says that he wasn’t aware that this meant
that the person who placed the ROT had exclusive control
of the truck. He says he thought it meant that they were
working on the truck.

14 Mr Rac says that he told Mr Reichelt to operate the truck
to lift the tray. He signalled from the ground for Mr
Reichelt to lift the tray. He says that the engine was
running when he secured the tray and cut out
approximately three minutes later. He says also that he
was listening for an air leak behind the engine when the
engine stopped and that approximately three minutes
earlier he had seen Mr Reichelt on the ground after
operating the truck. He says that there was no problem
with the engine shutting down at that stage. He thought
at the time that the truck had shut down by itself. He says
in his evidence that he was likely to have been hooking
the tray rope up when Mr Reichelt turned the ignition
off. Under cross-examination he said he didn’t know for
sure that Mr Reichelt turned the ignition off while he
was securing the tray. He says that he didn’t know that
Mr Reichelt had turned the ignition off, as opposed to
the truck shutting down itself, until he placed an out of
service tag on the truck and found the keys to the truck
on the hook; at that stage he thought something serious
had happened. Mr Rac says that the danger came with
hooking the tray rope up, and the possibility of moving
around the cab and knocking a lever while this occurred.
This may have caused the tray to drop.

15 Mr Carmichael is Mr Rac’s supervisor at Westrac. He
says that Mr Rac told him about the tagging breach and
Mr Carmichael then spoke to Mr Green. They organised
for a basic safety investigation to occur. He says that prior
to the basic investigation he thought it was a minor
disciplinary matter as he was not fully aware of what

occurred, and he still doesn’t know where everyone was
at the various times. He says that he could not get a straight
answer from Mr Reichelt. He says that even after the tray
rope is secured there could still be danger as it could break
due to, for instance, the driver knocking the lever in the
cab to the power down position. He says he considered it
to be a significantly unsafe situation for Mr Reichelt not
to know where Mr Rac was and for there to be movement
in and out of the cab while the engine was running and
while Mr Rac was working on securing the tray.

16 Mr Carmichael also says that during the basic safety
investigation Mr Reichelt challenged the procedure when
a truck is tagged with an ROT. He says that Mr Reichelt
said that the procedure was to turn the truck off and get
off the truck; not to simply sit in the truck and await
instructions from the fitter.

17 Mr Cameron, the project manager for Westrac, was
involved in the detailed safety investigation and he
confirmed that at the conclusion of that investigation the
dispute regarding where Mr Reichelt was vis-à-vis Mr
Rac was not resolved. He says that Mr Reichelt was
arrogant during the safety investigation and that Mr
Reichelt confirmed that he understood clearly the tagging
regulations.

18 Mr Green, the mine foreman for BHP, said that at the
conclusion of the basic investigation he rated the incident
as 13 in a scale of 1 to 25 for risk ranking, 25 representing
the highest risk. The recommendation from the basic
investigation was to engage in preventative action by way
of training the mining and maintenance people together
on tagging procedures. It was decided by Mr Spoonheim
that the investigation should go further. The risk ranking
applied by Mr Green to the alleged breach of the approach
procedure was 25. He says that instruction on the tagging
regulations are a part of every employee’s induction. He
says that during the basic safety investigation Mr Reichelt
admitted that the truck was tagged out but claimed that
the usual procedure was to shut down the truck and get
off it.

19 Mr McAtackney, the occupational health and safety
adviser for BHP at Mt Newman, gave evidence that the
mining manager or the superintendent or supervisor could
request a more detailed safety investigation. He says that
out of that detailed inquiry he found that there had been
a breach of the tagging procedures. He says the report
went to Mr Spoonheim and he made the determination
as to what penalty if any should apply. He says that both
Mr Reichelt and Mr Rac were adamant about where they
were at the time things were happening. He says that the
discipline and safety inquiries are not tied together.

20 Mr Dunbar, the mine services supervisor at Mt Newman,
was involved in the detailed safety inquiry and was at a
meeting with the Department of Mines inspector Mr Frank
Saville, where Mr Reichelt complained about the tagging
booklet. He also tested employees, including Mr Reichelt,
at the safety course on tagging procedures. He says the
stories of Mr Reichelt and Mr Rac were conflicting during
the relevant safety investigation.

21 Mr Lohse is the senior employee relations officer at Mt
Newman. He helped conduct the disciplinary inquiry
which he says was an opportunity for Mr Reichelt to add
anything that might have a bearing when determining the
penalty or to explain his actions again. He says this was
told to Mr Reichelt at a meeting on 13 March 2000. He
says that the disciplinary inquiry was about determining
a penalty and whether there were any mitigating
circumstances. He says the disciplinary inquiry was not
about determining whether a breach had occurred given
the safety inquiry had already so found. He says Mr
Reichelt disputed that he had breached the safety
regulations and tried to re-open the safety investigation.
He says that the penalty of dismissal applied as that was
the penalty specified in the regulations. This penalty he
says could have been changed if there had been
extenuating circumstances. He says there were no such
circumstances and agreed under cross-examination that
the penalties in the regulations have to be applied in all
cases. He could not think what extenuating circumstances
would be relevant, even though he had participated in
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about six disciplinary inquiries over fourteen months. He
says that he asked Mr Reichelt whether there were
extenuating circumstances and Mr Reichelt did not
respond.

22 Mr Spoonheim is the mining manager for the BHP
Whaleback mining operations. He gave evidence that the
tagging regulations were amended in 1998 to ensure the
penalty of dismissal was not mandatory but could be
reviewed in all circumstances. He says the penalties in
the regulations are applied unless there are extenuating
circumstances. This is considered at the disciplinary stage,
not the safety stage. He says that he consulted the
company’s senior human resource staff in making the
decision to dismiss Mr Reichelt. Under cross-
examination, when asked whether he considered the
penalty imposed, ie dismissal, as fair he responded that it
“probably isn’t fair”, albeit he considered it appropriate.
He says he asked for a detailed safety investigation as
that is his role and he was drawn to the report of an alleged
breach of tagging regulations. He denied any suggestion
that the inquiry was called because Mr Reichelt was
involved.

23 Several of the respondent’s witnesses gave evidence which
was unchallenged regarding how seriously the
Commission should view a breach of the tagging
regulations.

24 The evidence is that Mr Rac tagged the isolator switch
with a restricted operations tag at the front of the truck
and then tagged the steering wheel with a restricted
operations tag [Exhibit R1]. The weight of the evidence
would suggest that this is a common practice for tagging
out a truck when maintenance work is required. The
weight of the evidence is also that it is commonly
understood that when a truck is tagged out, it comes under
the control of the fitter, and the truck driver should do
nothing other than sit there unless instructed otherwise
by the fitter.

25 Mr Reichelt in evidence was unclear as to whether he
understood this procedure. His evidence is not credible
in this regard and the same can be said for his evidence in
relation to the tag potentially dangling down from the
steering wheel and hence not being seen. In respect of
his knowledge of the procedures and whether he was
aware of the restrictive operations tag I find his evidence
lacking credibility. His reluctance to deal directly with
simple points counts against his credibility. I find that
Mr Reichelt was trained in and knew of the appropriate
tagging procedures and that these procedures were
adopted on the day by Mr Rac and that Mr Reichelt was
aware and knew of the ROT tags. I do not consider the
credibility of any other witness was damaged.

26 The weight of the evidence is that it is clear that a breach
of tagging procedure in this instance can lead to dismissal.
Mr Reichelt was more direct in his evidence on this point.
I find that it was clear to Mr Reichelt that he knew that a
breach of tagging procedure could mean dismissal.

27 The issue of whether Mr Reichelt knew where Mr Rac
was at all times when he turned off the ignition after
raising the tray and up until the truck shut down was a
key component of the safety investigations and remained
largely unresolved. The evidence of Mr Reichelt is that
he knew where Mr Rac was at all times; he saw him
connect the tray rope and watched him complete his work
during the time it took for the truck to shut down. That
Mr Reichelt knew where Mr Rac was for at least part of
the time is supported by Mr Rac’s evidence. However, it
is improbable on viewing the photographs [Exhibits R2
G and H] that Mr Reichelt viewed Mr Rac completing
the connection of the tray rope. Irrespective there is
unchallenged evidence from Mr Rac and Mr Carmichael
that it was dangerous for someone to be moving about
the truck at that stage as a lever could have been knocked.
Hence it was not simply the action of turning off the
ignition which was unsafe.  Additionally, if one is to
believe Mr Reichelt’s evidence, he didn’t know about the
danger of the tray creeping down.

28 On Mr Spoonheim’s evidence it was discretionary as to
whether the penalty to be applied was dismissal.
Management had the discretion to decide whether

extenuating circumstances would mean dismissal should
be applied or a lesser penalty. I find that Mr Reichelt did
not present any extenuating circumstances to the basic or
preliminary investigations or to the subsequent
disciplinary inquiry. His defence seemed to be it was not
overly important or alternatively he did not know of the
importance of it, ie he did not know it was a breach of
tagging procedure.

29 There are points in the evidence of Mr Lohse and Mr
Spoonheim that, while not going to the issue of credibility,
are of concern as to the fairness of the process or the
policy. On Mr Lohse’s and Mr Spoonheim’s evidence it
appears that as the regulations state that a breach of
tagging procedure means dismissal, and as no extenuating
circumstances were provided, even though they were
requested of Mr Reichelt, hence the decision to dismiss
was appropriate. However Mr Lohse could provide no
indication as to what extenuating circumstances would
mean. Mr Spoonheim gave an indication that extenuating
circumstances could mean distress, sickness, darkness,
or poor tagging. It was also apparent from Mr
Spoonheim’s evidence that he relied upon the fact that
the regulations had been made in consultation with the
unions and agreed upon by management and unions.
Seemingly, on his evidence one is led to the conclusion
that it would appear to be a breach of that agreement if in
fact dismissal was not applied. Mr Spoonheim likewise
admitted the penalty isn’t fair but it is appropriate.

30 The applicant union argues that the Commission is bound
by s26 of the Industrial Relations Act, 1979 to act
according to equity, good conscience, and the substantial
merits of the case. They say that even if there was a breach
of the tagging regulations, which they refute, then the
procedure adopted was flawed. They say the procedure
should have been that outlined in the BHP Iron Ore Pty
Ltd, Mount Newman Joint Venture, the Industrial
Relations Agreement 1997 [Exhibit R3-26]. Section 3
outlines the method of progressing industrial problems.
It states—

“METHOD OF PROGRESSING INDUSTRIAL
PROBLEMS

Method of Processing Disciplinary Action
MATTER WILL PROGRESS employees direct supervisor
WITHIN 48 HOURS OR advises employee of problem
MUTUALLY AGREED
EXTENSION �

(STAND ASIDE WHERE
APPROPRIATE)

�
——————————————————————————

supervision conducts
investigation into matter with
union representative and
employee. Convenor to be
advised of investigation. If
dismissal or suspension is
contemplated, the convenor will
be involved prior to a decision
being taken

�
MATTER WILL PROGRESS Supervision advise employee
WITHIN 7 DAYS OR shop steward and convenor of
MUTUALLY AGREED intended disciplinary action
EXTENSION - Exonerate

- written reprimand
- Three day suspension
- Dismissal (includes

termination for other than
misconduct)

�
Termination effected here
If matter still unresolved, matter
referred to State union official
for further discussion with the
company and appropriate site
union representatives

�
——————————————————————————
If still unresolved, matter is referred to Site working Committee
and/or the WAIRC.

1. The parties are committed to the satisfactory resolution of
problems by those most directly involved as appropriate.
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2. All safety matters to be progressed through the provisions
of the safety agreement, not the industrial procedure.

3. Status Quo (as defined) will continue when matters are be-
ing progressed.

4. Matters not progressed during the time limits are assumed
lapsed.

5. Terminations, if pursued to the working committee, this
committee will meet within 7 days unless mutually agreed
otherwise. Failing agreement, termination to be notified to
the WAIRC.”

Section 4 of the agreement states—
“TERMINATION OF EMPLOYMENT

PAYMENT IF TERMINATION CHALLENGED
IN WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
In the event of an employee being terminated by the
company and the union seek to challenge that termi-
nation in the WAIRC, the employee shall receive a
payment to the value of normal rostered hours he
would have received (less usual payroll deductions)
had he still been employed, and retain accommoda-
tion under previous arrangements up until the matter
is determined by the WAIRC, provided that—

1. The union file the application in the WAIRC
within 5 days of the termination and, or within
5 days of the matter having been before the
working committee.

2. No industrial action is taken whatsoever in
respect to the termination.

3. The above payment shall cease if the employee
is in receipt of any wages or remuneration from
employment with another employer during
this period.

4. All other monies payable under the Award
upon termination will be held pending the
outcome of the matter in WAIRC.”

Mr Reichelt as per the agreement has continued to be
paid for the duration of this matter   before the
Commission.

31 The argument of the applicant is that the disciplinary
procedure should have applied. In that procedure there
are a range of penalties that can be discussed and applied
given the circumstances of the particular incident. The
alternative they say is unfair where the safety agreement
prescribes dismissal for any breach of the ROT tagging
regulations, unless there are extenuating circumstances.
In effect the policy is on trial as being inherently unfair;
or alternatively that the respondent used the wrong
agreement.

32 The applicant says the issue is that addressed in Loty and
Holloway v Australian Workers Union (1971) 71 AR
(NSW) 95, decision of the New South Wales Commission
and that is whether there was a fair go all round. They
say there was not a fair go all round as the procedure
used was a mixture of that under the safety agreement
and the industrial agreement and denied Mr Reichelt
procedural fairness. Put simply they say that once there
was a finding of a tagging breach in the early
investigations then the subsequent investigations did not
look properly at the appropriateness of the penalty. They
merely applied the tagging regulations which indicated
dismissal was appropriate and applied this penalty. The
applicant union says this is unfair, further the applicant
union says there were extenuating circumstances which
were not properly taken into account. These were there
was no threat to life or limb, there was no threat to plant
and that the dismissal was unfair, it being a first offence,
if in fact an offence had occurred.

33 The union says Mr Reichelt knew where Mr Rac was at
all relevant times. This is a key issue; the relevance being
that Mr Reichelt knew that Mr Rac was in no danger.
Hence after Mr Reichelt had switched the engine off, and
before the engine shut down, he was aware of Mr Rac,
where he was and what he was doing.

34 The applicant union says that for the Commission to find
that dismissal was unfair would not jeopardise the safety
procedures as all that has happened since that time would
reinforce the importance of tagging procedures and the
consequences of breaching them.

35 The respondent says that the penalty applied is within
the ordinary range of penalties in the circumstances of
this case. They say there is nothing extraordinary about
this case and given the interaction of the safety regulations
and the work instruction there would need to be something
extraordinary for dismissal not to be applied. They refer
to the case of Carla Ortuzar v Newcrest Mining Ltd 77
WAIG 2379 @ page 2380 where the Senior
Commissioner said—

“the Commission’s role is to make an objective as-
sessment as to whether, in all the circumstances, the
action of the Respondent in terminating the Appli-
cant’s employment, fell within the range of responses
of a reasonable and fair-minded employer. In mak-
ing that assessment, the Commission is to have regard
to the practical, rather than academic, considera-
tions.”

The respondent says the dismissal was a reasonable
response in the circumstances.

36 The respondent also refers to Australian Workers’ Union,
West Australian Branch, Industrial Union of Workers v
Barminco Pty Ltd 78 WAIG 4478 @ page 4479 and says
it is not for the Commission to stand in the shoes of the
manager rather the approach is as the Senior
Commissioner has said on that point

 “for the Commission to look at the matter objec-
tively on the basis of the information reasonably
available to the Respondent at the time of the termi-
nation”

That is not to act as a surrogate manager. The respondent
says the Commission is the reviewer of the actions taken
in the circumstances.

37 The respondent says that the safety regulations which
were at [Exhibit R3-25] make it clear at paragraph 3.1,
that the purpose of the tagging system is so that the fitter
has control of the vehicle at the time of doing the
maintenance work. This is important as to do otherwise
could lead to a life threatening situation. In this case it
could lead to a tray dropping and/or breaking the stay
rope which secures the tray and potentially hitting the
fitter and killing him. This is not what occurred in this
instance, it is simply, the respondent would say, what
could occur unless safety procedures were adhered to
completely. They say the procedure is clear and that is
once the tags are applied then the driver should do nothing
including no movement around the truck, without the
direction of the fitter. They say Mr Reichelt knew this
because he had been trained and examined in the
procedure some six months prior. The respondent says it
is clear the penalties to apply for a breach of tagging
procedure and these were applied to Mr Reichelt.

38 The respondent says further that Mr Reichelt was given
the opportunity to comment at the disciplinary inquiry
and at earlier stages to put his case. He did not do so at
the disciplinary inquiry and the respondent says there was
hence no denial of procedural fairness. The respondent
finally says that reinstatement is not warranted as in a
practical sense it would diminish the deterrent effect of
the tagging regulations which are there for the safety of
all and in a practical sense would condone tagging
breaches.

39 I accept the submission made on behalf of the respondent
that the Commission in making a judgement is not to act
as a surrogate manager. This is not to say that the
Commission in making an assessment does not look at
all the circumstances and determine having regard to those
whether an applicant did or didn’t receive a fair go all
round. However, the Commission has to assess the
circumstances facing the employer at the time, whether
he acted fairly, whether he sought all available information
to properly base a decision upon and whether the
employee was afforded procedural fairness in the
termination. I consider that the respondent did not act
unfairly in all the circumstances.

40 In summary, I find that the safety procedure was clear
and was breached. Mr Reichelt knew of the procedure,
knew how it operated and knew the possible consequence
for a breach was dismissal. I consider it probable that Mr
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Reichelt simply forgot the tagging procedure. There is
no real evidence or suggestion that he purposely thwarted
the regulations. The only query is why the severity of the
breach was not comprehended in the first instance; that
is when a risk rating of 13 was applied. I find also that
the series of investigations and inquiries were procedurally
fair. Mr Reichelt was afforded the opportunity to put his
case and to reply to issues which the respondent raised
which were adverse to Mr Reichelt. The only query I
have here is whether the discretion which the employer
has under the policy was exercised and I find that it was
considered and not found to be warranted in this case.
On this point I rely on the evidence of Mr Spoonheim
not Mr Lohse. Mr Spoonheim was in charge of the
disciplinary process. The query still lies as to the evidence
of Mr Spoonheim where he admits that the policy
probably isn’t fair but is appropriate. For this view he
seems to rely on the point that the regulations have been
struck in consultation or agreement with unions and he is
a servant of the company and hence the policy. Whilst
this approach is not adequate clearly the policy is one
where dismissal applies, for safety reasons, unless
extenuating circumstances are present to suggest
otherwise. I consider that on this procedural concern, Mr
Reichelt was his own enemy in that he neglected to treat
the inquiry with the seriousness it deserved.

41 The final and paramount issue is then whether the penalty
is too severe in all the circumstances given the case of
Ronald David Miles, Norma Shirley Miles and Lee Gavin
Miles and Rose and Crown Hiring service trading as The
Undercliffe Nursing Home v The Federated Miscellaneous
Workers’ Union of Australia, Hospital, Service and
Miscellaneous , W.A. Branch 65 WAIG 385 and my
obligations under s 26 of the Act. I find that it is not. On
this point I have had to ponder long on whether the
dismissal was harsh given it is clear that the circumstances
were it was a first offence, it was not a deliberate thwarting
of the regulations and there was no damage to person or
property.  Mr Reichelt didn’t proffer a reason for non-
compliance with the policy other than it was not clear, he
thought the policy was something else. The extenuating
circumstances, if they can be called that, are that he didn’t
know the tagging procedures. My finding goes against
this.

42 It is unchallenged that the policy exists because life could
be endangered. The tray could have dropped and killed
Mr Rac. The consequences of not applying the policy
could have been fatal to Mr Rac and so the policy should
be diligently maintained. I do not accept the view that
should Mr Reichelt be re-instated then that would ipso
facto diminish the policy. To accept that view would be
to say that the policy had no flexibility and so dismissal
is instant upon breach. But it is true that if such a severe
penalty is to be warranted then it is warranted unless
exceptional circumstances suggest the policy should not
be adhered to. Of course the policy cannot be effective if
someone does not know or understand the policy, but I
do not find that is the case with Mr Reichelt.

43 If the policy is there to preserve human life as the evidence
suggests then it has to be in every employee’s mind
constantly for it to be effective. There has to be a degree
of rigidity to ensure it is firmly in the minds of employees,
otherwise the policy should express a lesser penalty as is
apparent with certain other safety breaches or alternatively
a range of penalties. In this, while it is not argued that
this was a deliberate breach by Mr Reichelt, I do not
consider that it would have been necessary to do so. If
this is not the seriousness with which the policy should
be treated then the policy should be changed and made
more flexible.

44 For these reasons I would dismiss the application.

2000 WAIRC 00476
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES CONSTRUCTION, MINING,

ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH V BHP IRON
ORE PTY LTD

CORAM COMMISSIONER S WOOD
DELIVERED WEDNESDAY, 30 AUGUST 2000
FILE NO CR 67/2000
________________________________________________________________________________

Representation
Applicant Mr G Halliwell
Respondent Mr A J Power of counsel
_________________________________________________________________________

Order.
HAVING heard Mr G Halliwell on behalf of the applicant
and Mr A J Power of counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,    

[L.S.] Commissioner.

2000 WAIRC 00334
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

COMMISSION IN COURT SESSION.
PARTIES CONSTRUCTION, MINING,

ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH, THE
AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R S — W E S T E R N
AUSTRALIAN BRANCH, THE
AUSTRALIAN WORKERS’ UNION,
WEST AUSTRALIAN BRANCH,
INDUSTRIAL UNION OF WORKERS
v. ILUKA MIDWEST LIMITED AND
ILUKA RESOURCES LIMITED

CORAM COMMISSIONER J F GREGOR
COMMISSIONER A R BEECH
COMMISSIONER J H SMITH

DELIVERED FRIDAY, 18 AUGUST 2000
FILE NO/S APPLICATIONS CR 270 OF 1999 AND

CR 300 OF 1999
_________________________________________________________________________________

Result Increase in salary and a choice of
superannuation schemes allowed to letter
of offer employees

Representation
Applicant/

Appellant Mr D Schapper of Counsel on behalf of
Applicant

Respondent Mr A Cameron on behalf of Respondent
_________________________________________________________________________________

Reasons for Decision.
1 THE COMMISSION IN COURT SESSION: The claims

before the Commission concern a small unspecified
number of employees who are members of, or eligible to
be members of, the applicant unions who are employed
by the respondents. They are referred to as “letter of offer”
employees which is understood to mean persons who were
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employees of RGC Mineral Sands Limited whose terms
and conditions of employment were regulated by the
Mineral Sands Industry Award 1991 (“the Award”) who
accepted an offer made by that company in 1993 which
awarded them staff conditions of employment (“letter of
offer employees”). RGC Mineral Sands Limited was taken
over by the current respondents in a merger which was
completed in December 1998. The unions have brought
a number of claims to the Commission and they request
that the Commission issue an Order against the
respondents improving certain conditions of employment
for these particular employees. The unions acknowledge
that there are an even smaller number of employees,
perhaps as low as three, who have by choice remained
employed under the Award. The unions acknowledged
that whilst these employees are not the direct focus of
the unions’ claims, these employees should be affected
by any order which issues in the unions’ favour.

2 The matters were referred to a Commission in Court
Session by virtue of the State Wage Principles. The unions
argue that the Orders sought are above the level of the
award safety net. They further argue that it has not been
possible to process the claims that they seek via s.41 of
the Industrial Relations Act 1979 (“the Act”). The unions’
evidence is that they have attempted to negotiate an
enterprise bargaining agreement with the respondents but
that the respondents rejected outright the unions’ claims.
It is acknowledged that the Commission should only
arbitrate conditions of employment as a last resort. The
emphasis of the current wage fixing system is that the
parties are to negotiate matters at the workplace level.
However, if, as here, parties have attempted, but have been
unable, to negotiate and conclude an enterprise bargaining
agreement, there is no impediment to the Commission
proceeding to determine claims by arbitration. The
Commission is to determine the matters before it by
applying the principles.

3 The first claims made by the unions are for a wage increase
of $36.00 per week plus a further wage increase of 10%.
The background to the claims is that between 1 July 1997
to 1 January 2000 the letter of offer employees did not
receive any wage increases. The $36.00 per week is an
amount equivalent to the total Arbitrated Safety Net
Adjustments awarded by the Commission prior to the
handing down of its decision in the 2000 State Wage
Decision No. 654 of 2000 on 9 June 2000, in the period
which no wage increase has been paid by the Respondent.
The unions say that from 1 January 2000 the letter of
offer employees received a wage increase, but it was only
1.1% with increased hours to attend six training and
information days per annum, or .005% if they did not
accept the change in roster to attend the training and
information days. The unions claim the letter of offer
employees should be granted a wage increase as pursuant
to Principle 10. Principle 10 provides—

“An application or reference for a variation in wages
or conditions above or below the safety net will be
referred to the Chief Commissioner for determina-
tion by the Commission in Court Session.

A party making such an application should support
it with material showing—

a. Why the matter has not been progressed and/
or finalised pursuant to s.41 of the Act;

b. Why the matter has not been pursued under
any other Principle set out in this Statement;
and

c. How in the discharge of its statutory function
to consider varying above or below the safety
net the Commission in Court Session should
take into account, to the extent that it is rel-
evant, each of the matters identified in section
26(1) of the Act.”

4 The unions claim they have made out their case under
s.26(1)(a) of the Act. In particular they contend that when
regard is had to equity, good conscience and substantial
merits of the case the claims should be granted.

5 For its part, the respondents submit that the employees
concerned are quite well paid employees relative to others
in the community. The respondents point to actual wages
earned to support this contention. They also point to the
wage freeze imposed in all areas of RGC Mineral Sands
Limited’s operations in 1998 because of the poor
profitability of that company at that stage. They caution
the Commission about taking into account the $36.00
arbitrated safety net adjustments because they are awarded
on the basis that they do not cause an actual wage increase
to employees who are on the base rate of wage prescribed
by the award. They also suggest that any increase in
productivity referred to by the unions may largely be due
to the closure of a mine site, or the head office of a
respondent in Sydney and indeed due to the programme
of redundancies and rationalisation which has occurred.
They also believe that any wage increase claimed by the
unions on a basis of increased productivity is readily dealt
with pursuant to, for example, the work value principle.

6 The unions’ case relies substantially on documents
annexed to the witness statement of William Warren
Tracey, who is an ex-employee of RGC Mineral Sands
Limited and an organiser with the Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers Union
of Australia – Western Australian Branch. Attached to
his statement are a number of documents that were
provided to employees when the offer to become salaried
employees was made to award employees, or formed the
basis of information provided to employees prior to
acceptance of the offer. The documents contain a number
of material representations. The first document is titled
Why Change. This document was provided to all
supervisors of RGC Mineral Sands Limited. Under the
heading “Why we need to change” it is stated—

“At the moment our company is operating at better
than break even.
….
In the past, many of us were paid for the time we
spent at work rather than for how much we achieved
at work. We need to change that. We need a system
that allows us to work more effectively to achieve a
greater output. This in turn lowers the cost of pro-
duction—returning the company to profitability and
giving us long term job security.”

7 Under the heading “A Common Reward System” it is
stated:
“• We will be entitled to Performance Related Remu-

neration. This means when certain production, safety
and cost targets are met each period we are rewarded
financially.

• Each year individual performance will be assessed
and this will be related to our salary increase. The
level of increase will depend upon the company’s
performance.”

8 In a document provided to all RGC Mineral Sands Limited
employees titled What will the changes mean to me? Key
Questions and Answers on Workplace Change, under the
heading “Incentives” it is stated—

“Under the new system all employees will have the
chance to personally profit from the company’s gains
by improved site performance and/or high individual
performance.”

9 In a document titled A Common Reward System Briefing
Notes on the RGCMS Salary Program it is stated under
the heading “Remuneration in RGC Mineral Sands”—

“At RGC we have important objectives for paying
Monthly Staff employees—
• We intend to continue to be one of the better pay-

ing companies in the community;
• We will maintain a salary structure which is sen-

sitive to the external market and capable of
anticipating change;”

10 In the letter of offer which was provided to RGC Mineral
Sands Limited employees in August 1993 it is stated in
paragraph 3.0 that—

“RGC Mineral Sands will aim to keep salaries com-
petitive with other employers. Salary reviews will
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occur before the end of June each year, and will be
based on the RGC Salary policy and your perform-
ance during the previous review period. A salary
increase is dependant upon the individual’s perform-
ance and the Company’s economic performance.”

11 Although in each of the documents referred to above,
RGC Mineral Sands Limited sets out the means by which
remuneration was to be calculated, there was an
unequivocal representation to all RGC Mineral Sands
Limited employees that if they accepted the offer, their
salary would be directly linked to the performance of the
company. The representations were a clear statement to
all RGC Mineral Sands Limited employees that if profits
improve, the employees who accepted the offer would
share in those improvements.

12 The letter of offer employees who accepted the offer
received pay increases in accordance with the terms of
the offers after annual performance reviews were carried
out in the years 1994 to 1997. Evidence was given the
letter of offer employees received an average increase in
salary of 4.8% in 1996 and 4.27% in July 1997. In June
of 1998 of Chairman RGC Mineral Sands Limited
announced that there would be a salary freeze as the
company was performing extremely poorly. From 1 July
1997 to 1 January 2000 the letter of offer employees did
not receive any wage increases. In 1997 the RGC Mineral
Sands Limited Capel site underwent a rationalisation with
Coopers and Lybrand doing a review of the business. This
resulted in approximately 60 redundancies. The Capel
site ceased to produce any product at all on or about 8
October 1999. In 1998 following further cost cutting and
rationalisation, in or about October 1998 approximately
another 110 employees in the Midwest region became
redundant. In March 1999 the dry plant at Capel closed
which resulted in approximately 15 redundancies. In
October 1999 the last redundancies occurred at the Capel
site with approximately 40 employees being made
redundant.

13 RGC Mineral Sands Limited merged with Westralian
Sands Limited in or about December 1998. Following
the merger in June 1999 Westralian Sands changed its
name to Iluka Resources Limited. About the same time
RGC Mineral Sands Limited changed its named to Iluka
Midwest Limited.

14 The financial records for RGC Mineral Sands Limited
state that RGC Mineral Sands Limited operated a loss in
the financial years ending 30 June 1997 and 30 June 1998
of $15,464,000 and $46,484,000 respectively.

15 Accordingly the decision made by RGC Mineral Sands
Limited Chairman to impose a wage freeze in June 1998
was justified.

16 In January 2000 the letter of offer employees received
letters from a representative of Iluka Resources Limited
in which it was stated that, a salary review for the year
commencing 1 January 2000 had been completed. The
letter states—

“Unfortunately it has been slightly delayed, as it was
essential to await the closure of the Iluka 2000 ac-
ceptances, before the participants in this review
process could be identified.
The year has been characterised by a firm economy
and low inflation. From an Iluka Resources Limited
perspective, we have consolidated the merger, and
appear to be on track to achieve the forecast results
for 1999.
In determining your salary, a number of factors have
been taken into account including the results of the
performance review process, movement in the la-
bour market, CPI and other financial indicators and
profitability of the company.”

17 Despite the profitability of the company allegedly being
taken into account the pay increase which was provided
to the letter of offer employees in January 2000 was .005%
without an increase in hours and 1.1% with an increase.
The pay increase was based on the Performance Related
Remuneration system (“PRR system”)which is based on
volume of tonnes of product produced. For the reasons

outlined below it is clear that by at least the middle of
1999 the PRR system was an inappropriate and an
inaccurate measure of profitability of the respondents’
Western Australian operations.

18 The Applicant unions contend that the profitability of the
respondents has significantly improved so as to justify
its claim for a 10% wage claim. In an interview with
Managing Director, Mr Malcolm Macpherson in January
2000, in which he presented detailed information on the
company’s performance in 1999, it was put by the
interviewer to Mr Macpherson that Iluka’s consolidated
profit after tax—

“… before abnormals, excluding Goldfields, was up
236 percent from $22m to $74m in 1999. The min-
eral sands business in Australia recorded a pre-tax
profit of $85m, before corporate costs, on an asset
base of $1.2 billion. Were you happy with the cost
benefits that have resulted from the merging of the
old RGC operations with the Westralian operations
or will you need more time to get the full benefit?”

19 To which Mr Macpherson replied, “We were very pleased
with what we were able to achieve in 1999. The full benefit
of those cost savings, which came progressively through
last year, will be seen in the 2000 profit result.”

20 In the slide presentation annexed to the record of the
interview it is recorded that the 1999 results for Iluka
Resources Limited net profit after tax before abnormals
in 1999 was $72.4m which is percentage increase of 229%
from 1998, with a net profit after tax before abnormals
of $22m. This meant there was a 12.3% return on equity
in 1999, whereas there had only been a .5% return on
equity in 1998. Further in the slides under the heading
“Our mission” it is stated, the mission of the company
is—

“To build on our success as a market-driven resource
business by

…
—recognising and rewarding the efforts of our
employees, …”

21 On 23 August 1999 Iluka Resources Limited in its half
yearly report to the stock exchange stated—

“We are pleased to announce that the directors have
increased the interim dividend from 8 cents to 9 cents
per share.
Results for the six months were better than revised
forecasts released to the Australian Stock Exchange
on April 30 this year.
The key financial highlights are as follows—

• Profit after tax $28.7 million
…

• A full franked interim dividend of 9 cents (8
cents in 1998)”

22 In the August 1999 report under the heading “Efficiencies
and Cost Reductions” it is stated—

“During the first six months of 1999, cost-reduction
initiatives – based on synergies created by the merger
between Westralian Sands and RGC – cut the com-
pany’s overheads and operating expenditure in
Western Australia by approximately 30 per cent. Co-
ordination of production levels with marketing
schedules led to a $23 million reduction in invento-
ries. Additional savings will progressively be realised
over the next twelve months from—

• a group sourcing review, negotiating with sup-
pliers to reduce the cost of major inputs such
as power, coal, transport, earthmoving and
commodities;

• the closure of South Capel and Eneabba West
mining operations, as mines are exhausted;
and

• further rationalisation of synthetic rutile pro-
duction maximising output from the most
efficient North Capel and Narngulu plants.”



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 451180 W.A.I.G.

23 Further under the heading “Reshaping Eneabba” it is
stated—

“Improving the efficiency and long term
sustainability of the Eneabba minerals province has
been one of the most important planning priorities
for the company in the first half of 1999.”

24 Under the heading “Mid West Operations” it is stated—
“At Eneabba dredge mining continued in the West
Orebody and dry mining in the Southern leases.
The synthetic rutile plant performed well during the
quarter and achieved a record single kiln weekly
production tonnage of synthetic rutile in the second
week of May.”

25 Since the August 1999 report was made to the Stock
Exchange the performance of Iluka Resources Limited
has continued to improve. In the Chairman’s address to
the Stock Exchange on 20 April 2000 he stated—

“We have reported—
• a 35% increase in earnings per share,
• an 11% increase in dividend,
• a profit before abnormal items of $72.4 mil-

lion, and
• a profit after abnormals of $80.2 million.

Profits are higher than the $61 million forecast to
shareholders in April, 1999, but lower than the $86
million forecast in the RGC merger document late
in 1998. However, given the poor market conditions
at the beginning of 1999, the results are very en-
couraging.
…
In reviewing our performance for 1999, it is signifi-
cant that, most of the improvements in earnings are
the result of the cost reductions and productivity
gains implemented by the Company’s management
and employees (our emphasis).
…
Iluka’s dividend per share has risen from 11 cents in
1995 to 20 cents in 1999.
…
Iluka’s second half dividend for 1999 will be the
last franked dividend for the foreseeable future be-
cause of the availability of $87 million in tax
benefits.”

26 Further under the heading “Turning potential into results”
he refers to the Western Australian operations and says—

“The comprehensive restructure of our Western Aus-
tralian operations has demanded a major adjustment
for many people in the workforce.
The changes have included—

• the closure of some production assets in WA,
• a 20% reduction in WA employee numbers,

and
• relocations, new roles and responsibilities for

many personnel.”
27 Further under the heading “Share Buy-Back Scheme” the

Managing Director states—
“Iluka Resources Limited Board will implement a
share buy-back scheme for up to 10% of the Com-
pany’s issued capital.
The buy-back period will begin on May 5, 2000 for
12 months.”

28 When regard is had to all of the reports referred to above
it is clear that the company has increased its productivity
and profitability generally and that its operations in
Western Australia have contributed to that increase in
productivity and profitability of the company.

29 As to the $36.00 per week arbitrated safety net
adjustments, the unions make it plain that they are not
seeking the application of those adjustments (“ASNA”).
These employees have had the ASNA applied to them by
virtue of the addition of the adjustment to the award base

rate. However, the ASNA is subject to absorption and
accordingly does not result in an actual wage increase to
the letter of offer employees who are, for these purposes,
receiving an over-award payment. The point made by the
unions is that the respondents took the $36.00 payments
into account in assessing the changes to be made to
salaries.

30 The unions conclude that although the terms and
conditions of employment accepted by the letter of offer
employees do not promise that there will be a salary
increase, in the sense of a benefit denied employees
pursuant to their contracts of employment, the
accompanying documents did at least promise that salary
increases would reflect community wage movements. The
unions argue that it would be inequitable for the
respondents to depart from its representations.

31 Having regard to the fact that the PRR System only
produced a .005% pay increase without a change in
working conditions in January 2000 to the letter of offer
employees it is clear from the evidence that this method
of measurement is not effective. This is apparent not only
from the documents referred to above but also from the
evidence given by Mr Peter Gazzard, Operations Manager
of the Midwest. Mr Gazzard gave evidence that the
remuneration payable under the PRR system was based
on the volume of tonnes produced irrespective of whether
the product was ilmenite or rutile. In his witness statement
he states—

“11. Under the RGC system of administration the
Narngulu synthetic rutile plant was administered as
a separate operation, whilst the Eneabba Mine Site
and the Narngulu Minerals Plant were administered
jointly as another operation.

12. Both of these separate operations had separate Gen-
eral Managers and separate PRR targets.

13. On reviewing the record of RGC I have formed the
conclusion that this lack of integration had been the
cause of significant problems for RGC. For exam-
ple the payment of PRR at the mine was for the cost
of the production of a tonne of product, irrespective
of whether the product was Ilmenite or Rutile.

14. This was the case notwithstanding the fact that Rutile
is worth approximately seven times Ilmenite.

15. The PRR system rewarded the absolute number of
tonnes produced at cost without any account what-
soever being given to quality or customer
requirements.

16. On reviewing the operations I formed the conclu-
sion that this lack of focus on quality had virtually
bankrupted RGC, and that the PRR system was then
rewarding an incorrect focus.

17. Focusing simply on tonnes produced at cost had led
to the mining of material that could not be treated,
or turned into saleable products.

…
20. This period of disarray in the mining operations of

RGC stretched from mid 1998 to the completion of
the move to south Eneabba, which was about the
time of the merger.”

32 It is clear from his evidence that until the merger in
December 1998 the respondents’ Midwest operations
were unprofitable. Following the merger, operations were
changed and profitability was quickly restored. Yet the
PRR system remained unchanged. By maintaining the
PRR system the respondents failed in its promise to
maintain a salary structure that is capable of change and
takes into account the respondents’ economic
performance.

33 Accordingly we are of the view that the unions’ claim for
wage increase for its letter of offer employees is made
out.

34 The conclusion we have reached, is that the circumstances
which caused the letter of offer employees to accept those
offers not only included an understanding that their wages
would be linked to the respondents economic performance
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but would at least keep pace with community wage
movements. That is borne out by the documents supplied
to those employees at the time. Although there was,
understandably, a wage freeze imposed in 1998 for the
circumstances prevailing at that time, that does not amount
to a valid reason for wage increases not to have been
passed on to these particular employees since that time,
given the evidence before the Commission that the
circumstances which warranted the freeze on wages and
other remuneration has passed. The material before the
Commission therefore shows that a wage increase ought
now be awarded to these employees. We are also satisfied
that the unions have attempted, but have failed, to have
meaningful negotiations at an enterprise level to pursue
these claims. In particular, the production by the company
of graphs to oppose the unions’ claims which show that
base salaries increased by 7.5% mask the fact that in the
same period there was a reduction in other remuneration
equal to 7.5% which resulted in no wage increase for
these employees suggests this conclusion.

35 However, it is not for the Commission to put itself in the
place of the respondents and to attempt to estimate the
wage increase which the respondents would calculate
based upon its own assessment of the profitability of the
respondents. Rather, the Commission should objectively
decide what wage increase is appropriate in the
circumstances based upon the criteria RGC Mineral Sands
Limited established when it made the offer in 1993. In
particular it should apply the criteria it represented to its
employees.

36 The accompanying documentation to the offer informed
the employees who accepted the letters of offer that their
salaries would be determined by an evaluation system
which involved a number of issues, including the
company’s intention to “continue to be one of the better
paying companies in the community” and to ensure that
each job in the organization has a salary range which is
competitive. In particular, the document titled A Common
Reward System—Briefing Notes on the RGCMS Salary
Program under the heading “How do I know my salary
is competitive?” it is stated that staff salaries would be
influenced by many factors including supply and demand
in various job functions and community movements
arising from National Wage Decisions brought down by
the Industrial Relations Commission. Significantly, under
the heading “How are my salary increases calculated?” it
is stated—

“Changes in your salary reflects two inputs; annual
movements in the salary range and your perform-
ance. Salary ranges are adjusted annually and provide
a means of keeping pace with community events (CPI
movements, national wage decisions, market pres-
sures etc). This component is normally passed on to
preserve your position relative to the community. The
other performance component is determined by your
assessment.”

37 In particular, the unions say that when movement in
Average Weekly Ordinary Time Earnings for WA, are
analysed the seasonally adjusted wage rates between
August 1997 to November 1999 show a progressive
increase in community wage movements of 9.3%. The
Commission has concluded that after having regard to
the matters set out above, together with the respondents’
own acknowledgement in its letter to the letter of offer
employees in January 2000 that there have been increases
in productivity and profitability, provide an appropriate
basis for the Commission to award a wage increase of
9% on the base rate and roster allowance for these
employees. The material before the Commission provides
a conclusion that an increase of this magnitude for an
admittedly small number of employees will not add a
cost that is significant to the respondents. No issue as
capacity to pay was raised. All of the employees in
question were offered on 29 November 1999 and
subsequently rejected an increase in total remuneration
(including agreeing to changes in conditions such as
attending the training and information day) of 17.5% if
they agree to enter into a workplace agreement. There is
no suggestion that an increase of this magnitude for these

employees will have a consequent affect outside the
company. We emphasise that the wage increase awarded
by us is made in the context of the special circumstances
applying to these operations as revealed by evidence and
as summarised in these Reasons.

38 We have concluded that the operative date of the increase
should be 21 September 1999, the date on which
Application C270 of 1999 was filed in the Commission.
The reason why we have made this determination is that
on 23 August 1999 Iluka Resources Limited directors
announced an increased interim dividend to its
shareholders, a cut in overheads of 30% in Western
Australia and a reduction of $23 million in inventories in
the first half of 1999 in Western Australia and a substantial
increase in profit. This announcement was made prior to
Application C270 of 1999 being filed in the Commission.
Equity, good conscience and the substantial merits of the
case warrant this conclusion.

39 The second claim advanced by the unions is that letter of
offer employees should be paid out their frozen
accumulated sick leave entitlement. This claim is based
upon the fact that when the employees accepted the letters
of offer, their then existing sick leave entitlement would
be “frozen” and paid to them upon the termination of
their employment, except in the case of summary
dismissal. The unions point to the effect of the merger
which occurred in December 1998 to argue that these
employees’ employment with RGC Mineral Sands
Limited has been effectively terminated and transferred
to the respondents. On that basis, the employees’ frozen
sick leave ought, as a matter of merit, be paid to them.

40 The respondents point out that the employment of the
employees has not been terminated. Rather, no employee’s
service was terminated as a consequence of the merger.
Indeed, their service is regarded by the respondents as
being continuous.

41 These employees specifically agreed when they accepted
the offer in 1993 that their sick leave entitlements would
be frozen as they moved from award coverage to
becoming, effectively, staff employees pursuant to the
letters of offer. Paragraph 4.0 of the offer provides—

“All entitlements to annual leave and long service
leave will be recognised and will be regarded as con-
tinuous for the purpose of service related benefits,
whether prescribed by an award or otherwise.
Your accumulated sick leave will be frozen at the
date of your acceptance of these agreements and the
cash equivalent will be paid to you upon you subse-
quently terminating your services with the Company,
except in the case of summary dismissal.”

42 The employees subject to the letter of offer now have, as
we are informed, unlimited sick leave as staff employees.
It was a condition of the offer that frozen sick leave be
paid out when an employee terminates their employment.
The Commission has not heard any evidence that would
justify a departure from the terms of the agreement
reached in 1993. This Commission has not on any
previous occasion formally endorsed the principle of
employees’ sick leave entitlements being paid out on
termination. Nor are we persuaded that the circumstances
of this case warrant such an order.

43 The next claim is the claim of the unions that an order
issue requiring the respondents to maintain the PRR
system. For the reasons set out above and because it is
common ground between the parties that they ought to
have further discussions between them regarding the
manner in which PRR is to be dealt with in the future,
the Commission endorses that position. In the
circumstances, there is no need to issue an order to that
effect.

44 The next claim pursued by the unions is that an order
should issue requiring the company to deem the
employees the subject of this claim to be eligible to belong
to any of the respondents’ superannuation schemes. The
claim is particularly aimed at a superannuation scheme
known as the Ilukla Resources Superannuation Plan
Category BF Fund. The evidence shows that the scheme
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in question is one where the respondents define who is
eligible for membership. Mr Raymond John Sweet, the
Remuneration and Benefits Manager for Iluka Resources
Limited, states this plan is open to all staff employees,
including shop floor employees who accept staff
conditions by entering into a workplace agreement. The
evidence before the Commission is that in addition to the
Category BF Fund, the respondents maintain two defined
benefit superannuation plans, one formerly being an RGC
Mineral Sands Limited plan and the other a Westralian
Sands Limited plan. Both of these plans have closed so
that no further people may join them.

45 The respondents, correctly, point to s.26A of the Act
whereby the Commission is not able to receive in
evidence, or inform itself, of any workplace agreement
or any provision of a workplace agreement. Neither it is
able to award particular conditions of employment to
employees who are not parties to a workplace agreement
merely because those conditions apply to any other
employees who are parties to a workplace agreement. The
unions state that by informing the Commission of the
Category BF Fund, the Commission is not being informed
of the content of a workplace agreement. The respondents
have not opposed that submission. The respondents state,
however, that as the Category BF Fund is a condition of
employment available only to employees on workplace
agreements, s.26A(b) precludes the Commission from
making an order as sought. The unions argue that s.26A(b)
does not apply because, quite separately from any
consideration of employees on workplace agreements,
letter of offer employees were informed that they would
have choice in relation to superannuation schemes in the
material given to employees in 1993.

46 In 1993 RGC Mineral Sands Limited had more than one
superannuation scheme. In the document titled What will
the changes mean to me? Key Questions and Answers on
Workplace Change under the heading “Superannuation”
employees were informed—

“Currently there is a choice of superannuation funds.
The RGCMS Employee’s Superannuation Fund
where the company contributes five percent of the
Award has two sections and there are two Staff Su-
perannuation Plans. The contributory Staff Plan
offers greater death, total and permanent disable-
ment, retirement and termination benefits. A single
RGCMS Staff Superannuation Fund is to be estab-
lished. The fund will offer similar benefits to the
existing Staff Fund but will include contributory and
non-contributory sections.”

47 Further, in an e-mail to all employees from Mr A R Cotton,
the Chairman, on 2 June 1988 in the context of the
announcement of a freeze on salaries he stated—

Effective 1 July, there will be some changes to exit-
ing arrangements, which when fully implemented
will provide employees with greater flexibility in
planning their own finances. These changes are as
follows—

• At sites where nominal PRR has been 15%,
half of this, 7.5% will be added to base salary
and nominal PRR will drop to 7.5%, with a
maximum of 15%. The basis for calculation
of PRR, and the connection to the forecast are
under review. Unit costs and safety will be key
components of the new calculation.

• New employees in Australia will be engaged
on the basis of a salary package which will
include an allowance for superannuation con-
tributions. They will be able to determine their
own level of contributions to either a new com-
pany accumulation superannuation plan or
outside plans, provided contributions are not
less than the level set by law (7% as of 1 July).

• New employees will have insurance coverage
for death and disability in line with current
arrangements.

• As of 1 January 1999 existing employees will
also be offered the same superannuation op-
tions, should they wish to transfer from their
present superannuation plan.”

48 The point made by the unions, is that the respondents
have had a history of offering choice of superannuation
schemes to their employees, including staff
superannuation conditions and on that basis, and not
merely because it is a scheme dedicated solely to
employees on workplace agreements, that allows an order
to be made that is not contrary to the requirements of
s.26A(b). We agree with that submission. It is clear from
the aforementioned documents that RGC Mineral Sands
Limited represented to the letter of offer employees that
they would be offered staff conditions and they would be
offered a choice of superannuation schemes.

49 The unions request that the Commission issue an order
that the employees’ base salary be linked to automatic
increases in the Consumer Price Index. However, such a
claim would run contrary to the direction of the current
wage fixing system. Given the focus of the system that
wage increases be negotiated at the enterprise level, with
recourse to the Commission if the parties are unable to
conclude an agreement, the fact that the parties are unable
to reach an agreement presently does not mean that they
will be unable to do so in the future. It is incumbent on
the Commission to encourage them to do so in the future.
Accordingly, the Commission is not prepared to prescribe
indexation of the employees’ base salary for the future
on this occasion and the claim is refused.

50 The unions also lodged a claim that the Commission issue
an order that there be single time payment for time spent
on call or on standby and a claim for overtime to be paid
at double time not single time in lieu. The unions indicated
that these claims are not pursued and the Commission
therefore need not consider the matters further.

51 The final claim of the unions is that the Commission
should order the respondents to recalculate the payments
made to redundant employees because the salary upon
which payments were then calculated was artificially low.
The Commission regards this claim as being linked to
the claim that is made regarding the increase in salary
dealt with at the beginning of these Reasons. The order
that is to issue is to operate from 21 September 1999,
then if since that date any employees were made
redundant, the Commission’s order will embrace those
employees (Corlett Bros v. Transport Worker’s Union of
Australia, Industrial Union of Workers, Western
Australian Branch (1975) 55 WAIG 644).

52 We note that we have received no substantive submissions
concerning the three workers on the Award. In order that
no injustice be done to them our Order will contain a
liberty for the applicant unions to apply if it is desired to
address their circumstances.

53 In all other respects, the application is refused.
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Result Order Issued.
Representation
Applicant Mr D.H. Schapper, of Counsel, on behalf

of the Applicant.
Respondent Mr A. Cameron on behalf of the

Respondent.

Supplementary Reasons for Decision.

1. At the Speaking to the Minutes a number of issues were
raised. The parties are unable to agree about the
application of the proposed Order to those persons who
were letter of offer employees on 21 September 1999 but
who subsequently signed a workplace agreement and who
are therefore not presently employees for the purposes of
the Industrial Relations Act 1979.  However, it is clear
that the Order will apply to every person for whom there
was a contract of employment as a letter of offer employee
in force on 21 September 1999: Corlett Bros v. Transport
Worker’s Union of Australia, Industrial Union of Workers,
Western Australian Branch (1975) 55 WAIG 644.  It does
not matter whether such an employee subsequently signed
a workplace agreement and thereupon ceased to be an
employee for the purposes of the Industrial Relations Act
1979, or whether such an employee subsequently made
redundant and was not an employee of the respondent at
all when this Order was signed.  Those persons will be
entitled to benefit from the Order from 21 September 1999
until they ceased to be an employee for the purposes of
the Industrial Relations Act 1979.  Further, and as the
Commission in Court Session pointed out in paragraph
51, if, since 21 September 1999 any letter of offer
employee has been made redundant, the redundancy
payments paid to him or her will need to be recalculated
and paid on the basis of the base salary and roster
allowance as increased by the Commission’s Order.  The
Commission does not think it necessary to alter the
Minutes of Proposed Order which issued.

2. The parties are also not in agreement regarding the
consequence of the Commission’s Order for the purposes
of PRR calculation between 21 September 1999 and the
date of the Commission’s Order.  The Commission asks
the parties to note in paragraph 31 that the word “not”
was missing from the first sentence and that it should
read:

“Having regard to the fact that the PRR system only
produced a .005% pay increase without a change in
working conditions in January 2000 to the letter of
offer employees it is clear from the evidence that
this method of measurement is not effective.”

3. Accordingly, the 9% pay increase is a pay increase made
without regard to the PRR system which in the
Commission’s opinion is plainly a deficient system of
measurement.  Consequently, it would be inconsistent
with our decision for any past PRR payments to be
recalculated to incorporate the wage increase ordered by
the Commission.

4. The Commission’s understanding is that paragraphs 2 and
4 of the Minute suggested by Mr Schapper are not
opposed and they will be incorporated in the Order which
now issues.

2000 WAIRC 00336
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FILE NO/S APPLICATION  CR 270 & CR 300 OF
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________________________________________________________________________________

Result Order Issued.
Representation
Applicant Mr D.H. Schapper, of Counsel, on behalf

of Applicant.
Respondent Mr A. Cameron on behalf of Respondent
________________________________________________________________________________

Order.
HAVING HEARD Mr D.H. Schapper (of counsel) on behalf
of the applicants and Mr A. Cameron, on behalf of the re-
spondents, the Commission in Court Session, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT—
(1) The base salary and roster allowance of each letter

of offer employee be increased by 9% from 21 Sep-
tember 1999;

(2) Iluka Mid-West Ltd pay the increase on or before
15 September 2000;

(3) The increase is to have no effect on the calculation
of any PRR bonus payments made prior to 1 July
2000;

(4) On or before 15 September 2000, the respondents
shall take all necessary steps within their power to
amend the rules of the Iluka Resources Superannua-
tion Plan Category BF (“the fund”) to define
eligibility for membership of that category to include
letter of offer employees. On completion of those
steps the respondents shall forthwith offer those
employees membership of the fund;

(5) Liberty to apply is reserved to the applicants in re-
spect of the terms and conditions of employment
applicable to award employees;

(6) Except as provided in the foregoing subclauses, the
claims made in the application are dismissed.

(Sgd.) J. F. GREGOR,
[L.S.] By the Commission in Court Session.
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Result Application dismissed
Representation
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Respondent Mr A J Power and with him Mr B Di

Girolami of Counsel
_________________________________________________________________________

Reasons for Decision.
1. Mr Willie was employed by the Respondent as a

production worker at its Mt Newman mine site. He was
principally involved in operating Haulpak vehicles and
the like. He was employed from May 1996 until on or
about 14 October 1999 when the Respondent terminated
his employment with three weeks pay in lieu of notice.
His employment was terminated by the Respondent
because it considered him to be unsuitable for further
employment with the Company.

2. Mr Willie was elected on 1 January 1998 as the shop
steward for members of the Construction, Mining, Energy,
Timberyards, Sawmills and Woodworkers Union of
Australia—Western Australian Branch on “D” shift.
Thereafter he appears to have run foul of the Respondent’s
administrators, particularly the shift foremen. Indeed, his
case is that he was unfairly victimised and his activities
unduly scrutinised by the Respondent’s administrators.
He asserts that through his diligence he learned so much
about the Respondent’s operations that the foremen felt
uncomfortable and so made a concerted effort to end his
employment. Indeed, the Applicant Union and Mr Willie
contend that he was either harshly, oppressively or unfairly
dismissed and seek relief in the form of reinstatement.

3. The Respondent denies that Mr Willie was unfairly
dismissed. It asserts that over a period of approximately
24 months he was counselled and warned about his
conduct which it considered to be unsatisfactory and his
attitude toward those in authority over him. In the 12
months immediately preceding his dismissal he received
a written “final warning” on 30 November 1998, on 12
April 1999 and again on 2 July 1999 relating in general,
to his “unacceptable behaviour and poor attitude to
supervision”. In addition, over a slightly longer period,
he was given at least two written reprimands and was
counselled on a number of occasions for alleged
misconduct. He was also offered counselling by the
Respondent in an effort to have him mend his ways and
thereby save his employment.

4. There is a significant conflict in the testimony of Mr Willie
and that of the various administrators employed by the
Respondent who were involved in the incidents which
ultimately led the Respondent to reach the conclusion
that Mr Willie was unsuitable for further employment.
Notably, Mr Willie challenges the veracity of each of the
final warnings. He denies that he abused his supervisors
individually but acknowledges that he questioned their
collective competence from time to time. On the occasions
he was criticised for not attending to work he says that
either he was going about his lawful duties as a shop
steward or that the workplace was unsafe.

5. In general, I accept the testimony of the Respondent’s
administrators, including that of Mr McMillan, where it

conflicts with that of Mr Willie. Despite the protestations
of Mr Willie to the contrary, I find it difficult to accept
that so many persons have an erroneous impression of
the events in question. At least three of the persons who
gave evidence in stark contradiction to that given by Mr
Willie are now no longer employed by the Respondent
and thus have less reason to fabricate their testimony than
Mr Willie. Indeed, in this respect Messr’s Davidson,
Jennis and Kowalczuk each impressed me as being
concerned only to record accurately what happened as
they knew it to have occurred. Furthermore, not only was
the testimony of the various administrators generally
consistent but what they had to say was supported to a
large degree by contemporaneous notes.  In particular, I
unreservedly accept as being accurate the testimony of
the Respondents mining manager, Mr Spoonheim. He
presented as a truthful witness with a clear and reliable
recollection of the events. Moreover, he impressed me as
a person who was not given to rash hasty judgments and
certainly not a person who was vindictive towards Mr
Willie. It is noteworthy that Mr Lee a former convenor at
Newman for the Applicant Union, whose testimony in
general I accept, thought Mr Spoonheim a reasonable and
truthful individual in his dealings with him.

6. I am satisfied and find that in August 1998, when the
foreman, Mr McKendry, attempted to give Mr Willie a
counselling note arising out of an incident some days
earlier, Mr Willie threw it on a nearby table and told Mr
McKendry he could stick the note up his “arse.” I am
satisfied and find too that on or about 9 November 1998,
at a meeting with representatives of the Respondent, Mr
Willie asked for a copy of the counselling note. Upon
being given the note, said it was no longer valid, screwed
it up and threw it at Mr Spoonheim and then left the
meeting. I unreservedly accept the account of this incident
given by Mr Spoonheim and by Mr Davidson who was
then a foreman but who is no longer employed by the
Respondent. I accept that when Mr Willie was later
reprimanded regarding this incident he showed little or
no remorse.

7. I accept too that later in November 1998, as the result of
a decision by Mr McKendry of which Mr Willie
disapproved, Mr Willie not only told Mr McKendry in
colourful language that all foremen were “f….. idiots”,
but when questioned about the matter by Mr Davidson,
reaffirmed, again in colourful language, his opinion that
Mr McKendry was an idiot. Following this incident Mr
Willie was given his first “final warning”. As well as being
advised that any future misconduct would result in
termination of employment he was informed that he was
“expected to treat other employees with dignity and
respect”. Prior to that warning Mr Willie had been
involved in a number of counselling sessions regarding
his behaviour and received two written reprimands and a
counselling note regarding his unacceptable behaviour.
In my assessment there was every reason for Mr
Spoonheim to conclude, as he did on that occasion, that
the relationship between Mr Willie and the Respondent
“is breaking down”.

8. I am also satisfied and find that in April 1999 the then
foreman, Mr Cummins, sought to question Mr Willie
about leaving his Haulpak truck running unattended
during a blast sweep, contrary to the Respondent’s rules.
As I find Mr Willie refused to discuss the matter with Mr
Cummins and simply snatched the keys to the Haulpak
from him. Later in the same shift, when Mr Cummins,
who had seen Mr Willie start to park up the Haulpak early,
went to question Mr Willie about not taking another load
before his shift ended Mr Willie again walked away after
threatening Mr Cummins. As a consequence of these
incidents Mr Willie was given a second “final warning”.
His attention was drawn to the previous “final warning”.
He was advised “that any further acts of insubordination
or disrespect toward supervision will result in the
termination” of his employment. Following that
occurrence the Respondent met with officials of the
Applicant Union to discuss its concerns regarding the
behaviour of Mr Willie. As a result it was agreed that the
future of Mr Willie’s employment should be reviewed in
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three months during which time he was to undergo
counselling for his “temper”.

9. Mr Willie’s next brush with the Respondent’s
administrators appears to have occurred approximately
two months later. Late in June 1999 Mr Willie and two
other employees were left on the hill at the end of their
shift instead of being transported off site as should have
occurred. I am satisfied and find that it was an accidental
oversight on the part of the Respondent, lasted for a brief
period and did not present any safety problems. I am also
satisfied and find that Mr Willie refused to accept a note
of apology from Mr Davidson who was then the acting
shift supervisor for the oversight in this respect. Further,
I am satisfied and find that at about the same time he
snatched a similar note of apology from Mr Davidson as
he was giving it to one of the other employees affected,
dropped the note on the ground and when asked to pick
it up deliberately kicked it into the gutter. Again, I
unreservedly accept the testimony of Mr Davidson
regarding this matter. Moreover, I accept and find that
the next day Mr Willie refused to go about his normal
duties until a safety inquiry had been carried out into the
incident. Furthermore, I am satisfied that Mr Willie did
not agree to a safety investigation being carried out by
the duly elected safety representative. As I find he ignored
three directions from the mining supervisor, Mr Pack to
return to work. I am satisfied and find that when Mr Willie
did return to work, approximately two hours later, he soon
afterwards parked the Haulpak he was operating because
of his concerns regarding dust. I am also satisfied and
find that other employees confirmed that there was little
or no dust at that time and certainly insufficient to create
a hazard. I am satisfied and find too that thereafter he
rejected two messages from Mr Fraser, the Respondent’s
production controller, to take the Haulpak he was
operating to be loaded. I am also satisfied and find that
subsequently he refused a direction from Mr Davidson
to get a load despite being assured that dust was not a
problem and insisted that steps first be taken to suppress
the dust. As a consequence of these events Mr Willie was
issued with what turned out truly to be a “final warning”.
He was informed that his actions on this occasion were
“totally unacceptable”. Again he was reminded of the
previous “final” warnings and of the fact that he had been
counselled on a number of occasions “including written
reprimands”. He was informed that by his conduct over
time he had placed himself in a “serious position” and
“any future incidents of unacceptable behaviour or
attitude” will result in “more severe disciplinary action
being taken, which may include the termination” of his
employment.

10. In October 1999, Mr Willie was again the subject of
criticism and condemnation by the Respondent. I accept
and find that, in making a complaint about a safety matter,
Mr Willie accused a foreman, Mr Green, of being
incompetent and unfit to be an area foreman. Soon
afterwards Mr Willie left his work area without
authorisation and went to the crib room for approximately
two hours. Again, as I find Mr Willie refused to accept an
inspection of the problem work area except on his own
terms which included use of a unofficial safety
representative. When the foreman, Mr Green, refused to
accede to an inspection on those terms Mr Willie as I
find refused to go back to work except in another area,
even though as I find the duly elected safety representative
indicated that his work area was not unsafe. Following
an investigation into this incident the Respondent
dismissed Mr Willie from his employment essentially
because of his “continuing poor attitude to supervision”
and his failure to heed previous warnings.

11. In my view the history of Mr Willie’s employment, as I
find it, well and truly entitled the Respondent to conclude,
as did its mining manager, Mr Spoonheim, that Mr Willie
could no longer be considered suitable for employment.
At the very least Mr Willie appeared reluctant to accept
the right of the Respondent to manage its business except
in the manner he approved. In particular, he appears not
only to have been reluctant to accept the authority of the
Respondent’s foremen but, as I find, to a marked degree

openly denigrated some of them individually as well as
collectively. I have not the slightest doubt that Mr Willie
levelled the abuse and insults at the various foremen which
they testified occurred and I have not the slightest doubt
that their evidence in this respect is reliable. Not only did
he frequently challenge the capacity of his supervisors to
manage the affairs of the Respondent, he did so in such
an insubordinate manner over a long period that a viable
employment relationship could no longer be maintained.
He does not even appear to have accepted the system
established and accepted by others for electing a safety
representative from amongst the workforce. Mr Willie
adopted an attitude, because the representative was not a
member of the Applicant Union but of another union that
he was not prepared to recognise him. That attitude
appears to be symptomatic of his attitude to management
generally.

12. I am prepared to accept that Mr Willie’s conduct was, in
part at least, driven by a desire to advance the interests of
the members of the Applicant Union on his shift. Though
the law expressly protects an employee from being
penalised unjustly or otherwise victimised for his
“participation in legitimate activities as a union
representative” that representative status is not “a magic
cloak conferring on the wearer immunity from liability
for wrongful actions”.  (see: In re Dispute at Broken Hill
Pty. Co. Ltd Steel Works, Newcastle (No. 2) [1961] AR
(NSW) 48, 66; and see too: Amalgamated Metal Workers
Union v Electrical Commission (NSW) (1989) 28 IR 155,
177). Indeed, as the Commission observed in Western
Australian Amalgamated Society of Railway Employees
Union of Workers v WA Government Railways
Commission (1966) 46 WAIG 898 a shop steward is first
and foremost an employee and he must carry out his
representative duties in a way which does not impinge
upon his duties and obligations under his contract of
employment (see too: Owens v Swan Portland Cement
Limited (1993) 73 WAIG 1605). Mr Willie was not
penalised for raising matters of concern but because of
the insubordinate and offensive manner in which he
persisted in doing so despite repeated warnings that this
was unacceptable.

13. Far from being victimised he was given every opportunity
to accept that he was first and foremost an employee of
the Respondent and like others, bound to respect and, in
particular, comply with lawful directions of his
supervisors. He was not merely given warnings but, as
the records indicate, advised to undertake counselling
regarding his approach to matters which concerned those
whom he sought to represent. Indeed, at one time, the
Respondent not only suggested that he seek such
counselling but was prepared to facilitate the counselling.
Furthermore, that proposal appears to have had some
support from officials of the Applicant Union.

14. Moreover, in the period between the second and third
final warnings the Respondent did not take disciplinary
action when he, unlike others, refused its direction to
remove “scab” stickers but gave Mr Willie the benefit of
the doubt because the Respondent thought he may have
been acting under instructions of the Applicant Union.
On a subsequent occasion when he left work without
authorisation to attend a meeting of the Applicant Union
he was merely given a letter informing him of the error
of his ways.

15. I accept the proposition advanced by both Mr Willie and
his counsel that language used on the mine site is
frequently peppered with words which in other places
under certain circumstances might fall foul of the
provisions of the Police Act 1892 which outlaw profane,
indecent or obscene language. Nonetheless, as the
Respondent’s mining manager, Mr Spoonheim, suggests
it is not so much the language as the tone and manner in
which it is used which is important. In that respect I accept
the evidence of Mr Spoonheim and others that the conduct
of Mr Willie was found well and truly wanting.

16. Mr Willie was not summarily dismissed from his
employment but rather his employment was terminated
with the requisite payment in lieu of notice as allowed
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under his contract of employment. To succeed in these
proceedings Mr Willie or the Applicant Union must
establish that the Respondent abused that right to
terminate his employment. In my assessment not only
have the Applicants not discharged that onus, but the
Respondent has established that it did not abuse that right.
The credible evidence reveals that the Applicant received
repeated warnings and counselling that his conduct and
approach, in particular to his supervisors, was
unacceptable. By any reasonable standards that conduct
was inconsistent with his obligations as an employee of
the Respondent. Having being repeatedly warned that his
employment was in jeopardy and having continued to
act in a way which, if nothing else, showed disdain for
those to whom he was answerable as an employee, Mr
Willie cannot in my opinion reasonably be heard to
complain if ultimately his employment was terminated
on the grounds that he was unsuitable to continue his
employment with the Respondent.
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_________________________________________________________________________

Order.
HAVING heard Mr R D Farrell of Counsel on behalf of the
Applicant and Mr A J Power and with him Mr B Di Girolami
of Counsel on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act 1979, hereby orders—

THAT the application be, and is hereby, dismissed.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

The Australian Liquor, Hospitality and
Miscellaneous Workers Union

and

Cleandustrial Services.

No. CR191 of 1999.

COMMISSIONER J F GREGOR.

3 May 2000.

Reasons for Decision.
On the 2nd and 13th July 1999, the Commission conducted con-
ferences pursuant to Section 44 of the Industrial Relations
Act 1979 (the Act) following notification of a dispute with
Cleandustrial Services (the applicant) and the Australian Liq-
uor, Hospitality & Miscellaneous Workers Union (ALHMWU)
(the respondent). The conferences were not successful in re-
solving the dispute and became subject of a Memorandum of
Matters for Hearing and Determination under Section 44. The
Schedule to the Memorandum delineates the Matter for De-
termination as follows—

Schedule.
The Australian Liquor, Hospitality and Miscellaneous
Workers’ Union (the Union) claim that Paula Squibb, trad-
ing as Cleandustrial Services, refused to employ four
cleaners who were working at Kalamunda Senior High
School. This occurred immediately after the respondent
gained and before commencement of the contract to clean
the school.
The Union claims that the four cleaners had a reason-
able expectation to be employed by the respondent at
Kalamunda Senior High School. Additionally, the Union
contends that they were not employed because of the re-
spondent’s failure to apply a fair section procedure
appropriate in the circumstances.
The Union seeks a declaration that the respondent un-
reasonably refused employment to the five cleaners and
orders that employment be provided to them at
Kalamunda Senior High School on the same terms and
conditions that each of the five cleaners were entitled to
on or before 2 July 1999. Orders are also sought on two
grounds, firstly that the intervening period, between the
2 July 1999 and the date of the order, constitutes con-
tinuous service for the purposes of any entitlement, and
secondly the respondent pay to the five cleaners an
amount equivalent to lost wages from 5 July 1999 to the
date of the order.
The respondent denies that there was any unfairness in
its dealings with the five cleaners whose contract of serv-
ice was terminated on or about 2 July 1999 and says no
declarations or orders of the nature sought by the Union
should be issued and that the claim be dismissed.

As can be seen from the Schedule, the dispute involves the
employment of cleaners at the Kalamunda High School (KHS).
Prior to the events which led to their termination the cleaners,
members of the (ALHMWU) had been employed by Arrix
Cleaning Services. In February 1999, Arrix contacted all of
its employees at KHS and advised them that, Arrix had de-
clined an extension to its contract at the school due to;

”…the inability to reconcile the contract price and the
level of resources needed to maintain the school to the
standard required”.

The memorandum observed,
“…in short, Arrix has decided not to continue to run this
contract at a loss”.

The staff were advised that the company would continue to
clean the school until the contractual period ended in July
1999 and importantly for this case, that Arrix would be re-
tendering in an effort to win the job but with an increase of
resources. The employees were told that should Arrix be un-
successful it would make certain payments to its employees
that were due and payable under the Industrial Award to which
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both parties were bound. Arrix said this was done to cater for
the situation in the,

“…unlikely event that Arrix is unsuccessful in regaining
the contract”.

As it transpired Arrix did not win the contract and it trans-
mitted that advice to its various employees in June 1999. One
of its employees (Exhibit RC1) was advised that the success-
ful contractor was, ‘Cleandustrial Cleaning Services’ the
respondent. The employees of Arrix were not automatically
offered work with Cleandustrial Services and this became an
issue of dispute between the ALMHWU and the company.

As the dispute developed a range of attempts were made to
force Cleandustrial Services to employ the (Union) members.
The actions taken included things such as—

a) demands from the (Union) that its members were to
be employed,

b) a sit in at the offices of The Minister for Education,
c) the distribution of flyers over the signature of cer-

tain Union officials, and
d) the distribution of flyers attacking the Principals of

Cleandustrial Services, Paula and John Squibb,
around in the streets adjacent to their private resi-
dence. These last documents were unsigned.

(Exhibit M1)
The ALHMWU says, that its members at KHS have been

employed for various periods, from as little as 18 months to
17½ years and there was a custom and practice that, when the
Education Department (EDWA) contracted out school clean-
ing work, the incoming contractor would engage employees
of the contractor being replaced. This, says the ALHMWU, is
not only for convenience but it also gives the cleaners job
security. There are other advantages of knowledge of the sys-
tem and trust.

Of the ALHMWU members involved in the current dispute,
some had been working at the school for a long time. They
were aware of the custom and practice; had long service and
experience; familiarity with the contracts; enjoyed positive
references from previous employers and support and trust from
the Principal and school staff. All of these ingredients created
a legitimate expectation for the members to be taken on by the
respondent. This did not happen. The respondent failed to
contact the cleaners when it was awarded the work and did
not tell them its processes for employment. This filled the
cleaners with uncertainty and anxiety and when the respond-
ent did commence to hire there was no fair selection process.
The ALMHWU says that the employment process was a sham;
it was only a process to filter out Union members and not to
employ them for various reasons. By refusing to employ the
existing cleaners, the respondent failed to comply with the
industry custom and practice. This situation gives rise, ac-
cording to the ALMHWU, of a series of questions which need
to be addressed in the determination of this matter. They are—

• whether there is in fact a custom and practice in re-
spect of employment of existing cleaners in any one
site,

• whether the workers had a legitimate expectation that
they be employed by incoming contractors,

• whether the respondent through its selection proc-
ess had an obligation to comply with custom and
practice and to include members in that selection
procedure,

• whether in failing to employ ALMHWU members
the respondent committed an industrial wrong,

• whether in the face of failure to employ the mem-
bers are entitled to compensation.

The ALHMWU called evidence from a number of witnesses
who related work history at KHS. The longest serving was
Linda Margaret Gove who had been at the school for 17½
years. She commenced in 1982 with Canning Cleaning Serv-
ice, later this employer was replaced by Thomas Cleaning
Service which held the contract for 6 years. Later there was
another contractor, Berkeley Challenge. Ms Gove’s evidence
was, whenever there was a change of contractor, a representa-
tive would meet with the employees as a group, explain
conditions of work and supply an application form which
would be filled in. There was no interviewing process and the

cleaners were engaged. When Berkeley Challenge lost the
contract, a new employer, Master-Care, took over and Ms Gove
said the same procedure was repeated. This procedure contin-
ued when Arrix Services won the contract.

Ms Gove had received a letter from Arrix saying it was un-
successful and identifying the new contractor (Exhibit RC1).
Ms Gove expected that she would be engaged with the clean-
ers as a group, as had occurred in the past, but she heard nothing
until about a fortnight later. Both Ms Gove and the other clean-
ers were concerned about what was going to happen and
contacted their Union. An official was asked to speak to the
Principal of the school and the new contractor. This occurred
and according to Ms Gove she was told that the new contrac-
tor, through Ms Paula Squibb, did not wish to meet with the
employees as a group and that anyone who was interested in a
position should ring the respondent.

Ms Gove did so and gave information and personal details
to the Human Resource Officer. The Human Resource Officer
told Ms Gove that the jobs would be advertised soon after and
that if she was going to get a position she would have to come
to the office for a further interview. She discussed the matter
with Mark Berry, the Principal from Arrix, and he suggested
that Ms Squibb be asked to come and meet the rest of the
staff. According to Ms Gove she contacted Ms Squibb by
phone and was told that none of the Arrix employees would
be getting a job. Ms Squibb told her that she was quite free to
tell the other cleaners that they would no longer have a job.
This was because she had enough ‘loyal people’ who had
worked for the company for a long time to start the contract.
Subsequently Ms Gove received a letter telling her she had
been unsuccessful in gaining employment with the respond-
ent.

Evidence was also taken from Brenda Kaye Berry. There is
no need to summarise her evidence in detail, it follows much
the same course as that given by Ms Gove; that she had been
a long term employee and had been hired on various occa-
sions by incoming contractors. She had also called
Cleandustrial Cleaning Services to seek a position and an-
swered questions posed to her by the Human Resource Officer.
She was told that the respondent already had existing em-
ployees, described as ‘loyal people’, who had shown an interest
in working at KHS. The respondent intended to consider all
of the responses received from the advertisement in the paper
before it made decisions about who would be interviewed.
Ultimately Ms Berry did not get an interview but received a
letter telling her she had been unsuccessful in applying for a
position.

Evidence was also taken from Adrienne Kennedy who was
an organizer with the ALHMWU and who had carriage of the
matters dealing with the employment of cleaners at KHS. She
related the efforts she made to try and secure employment for
the members and their expectation that the new contractor
would offer them work. Ultimately Ms Kennedy had a meet-
ing with Paula Squibb. At that time she received information
very similar to that which had been given to the cleaners who
had made individual contacts with the company. According to
Ms Kennedy’s evidence 7 cleaners contacted the respondent
and 3 of them received interviews. The ALHMWU sought
undertakings from the respondent that Arrix cleaners would
be employed by them and a guarantee that at least they would
be advised of their future no later than 23 June 1999. There
was no response, a letter seeking further discussions was sent
to the respondent by Ms Kennedy on 23 June 1999.

Evidence was also taken from Sharryn Marie Jackson, As-
sistant Secretary of the ALMHWU. Over a number of years
she had discussions with EDWA with the aim of protecting
the employment of members when the department engaged
contractors to clean schools. There had been attempts made
to negotiate takeovers so that costs would be contained and
cleaners who were entitled to benefits would get them. Pri-
mary amongst benefits were redundancy entitlements which
by custom and practice were facilitated into new agreements.
According to Ms Jackson events at KSH had not happened in
this way since a serious dispute at Safety Bay High School. It
was during that dispute that the ALHMWU thought it had
reached agreements to avoid a reoccurrence. Ms Jackson
alleged that Mr Hastie, a representative of EDWA, had
given undertakings designed to enhance or minimize any



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 451980 W.A.I.G.

disadvantage to employees whenever and however they were
affected by the contracting process.

Mr Hastie gave evidence. He said he had been involved in
the contract cleaning reform program since October 1995 and
had a broad experience in these matters. He said that the Award
was generally taken as the instrument for employment of clean-
ing contractors working for EDWA, but since the introduction
of workplace agreements there had been some variation in the
contractors adherence to the Award. He said that if employees
of an outgoing contractor were employed under the terms of
the Contract Cleaners Ministry of Education Award, and pro-
viding they had sufficient service they can be either paid out
full pro rata long service leave entitlement or for long service
leave. The outgoing contractor is responsible but the contract
between EDWA and Cleandustrial Services does not require
it to hire employees of the contractor from which it takes over.

Mr Hastie said that the contemporary position is that some
contractors for commercial or financial reasons take on a sig-
nificant number of the outgoing contractors work force, others
have a preference to bring in their own completely. The EDWA
had a vested interest in experienced staff staying on but it has
not developed anything in the tender process or evaluation
that looks or takes account of the number of cleaning staff
that an incoming contractor will engage from an outgoing
contractor. He was not aware of the real custom and practice
of the industry as a whole.

Mr Hastie said he was asked to attend the office of the Min-
ister for Education on 25 June 1999 to talk to a group of
cleaners who had occupied the premises. He later prepared
briefing notes for the Minister about the concerns that had
been put to him. The EDWA position is that it takes no offi-
cial stance about what should happen when there is a dispute
between the ALHMWU and a contractor over transition of
employees from one contractor to another. It has no formal
role and has given no formal direction, however, the question
of transition is an issue which is generally a subject for dis-
cussion between EDWA and the ALHMWU. He confirmed
that there was no requirement, no quota and no weighting in
the contract assessment for the number of employees that are
retained. There was no contractual obligation to offer employ-
ment devolving upon the respondent. In the opinion of Mr
Hastie the development of custom and practice is that this
type of contracting has not been operating for long enough to
develop a solid custom, although there may be some instances
where the employees of an outgoing contractor had been en-
gaged by the new contractor.

Evidence was also taken from Mark Anthony Berry, the
General Manager of Arrix Services. He related his involve-
ment in the hand over. That he had supplied individual ratings
concerning a number of employees to the respondent. He said
that if his company had been successful in retaining the ten-
der he would have continued to employ the cleaners and
obviously if they were good enough for that he would recom-
mend them to the incoming contractor. He said that the protocol
in the industry was that the outgoing contractor would supply
the incoming contractor with a list of current employees and
on request supply references. In his experience a large number
of cleaners in the education system had been offered continu-
ity of employment when contracts changed. That suited his
company. He related that he had a continuing dialogue with
the cleaners because they were anxious about their employ-
ment prospects. According to Mr Berry the industry generally
looks to hire, or at least examine the credentials of existing
staff, to assist in taking over contracts; he conceded there was
no legal obligation to employ. There was no contractual obli-
gation in this particular case.

Evidence was also taken from Judith Lorraine Lawrence
who is an Operations Manager for Arrix. There is no need to
summarise her evidence for the purposes of these reasons.

The evidence for the respondent was given by its General
Manager, Ms Paula Squibb. Ms Squibb has a Masters Degree
in Business Administration with majors in Human Resources
and Small Business management. Her company holds con-
tracts at 19 EDWA sites and 30 other sites in the industry
generally. The respondent successfully tendered for the KHS.
Mark Berry had offered to supply a list of candidates of em-
ployees names which she was happy to accept. Later Ms
Squibb wrote an introductory letter to the Principal at KSH.

In it she requested that he advise the Arrix cleaners of the
change and to give her office a call if they wished to express
an interest in ongoing employment. Later there was a meeting
with the Principal of the school who was wary of change in
the contract because there was some problems which he did
not identify. The Principal was informed that the respondent
had its own selection procedures. Its policy was to engage the
best people for the job. There were discussions with the
ALHMWU, which had been a contact before the respondent
met with the Principal. Ms Squibb confirmed that she had
declined an invitation to meet with the staff as a group and
reiterated that she intended to go through the normal selec-
tion process. When she received a letter from the ̀ ALHMWU
requesting her to appoint Arrix cleaners she felt she was be-
ing bullied as she had already explained to it the respondent
would follow normal selection procedures.

Evidence was given by Ms Squibb about various flyers,
derogatory of the respondent and Mr & Mrs Squibb. Cleaners
who had been employed by Arrix demonstrated outside the
respondent’s office and entered the premises. Ms Squibb did
not recall telling Ms Gove that she would not get a job and
there would be no reason for her to do so because her Human
Resource Officer was dealing with the selection process. Evi-
dence was given about the employment procedures used by
the respondent. Ms Squibb knew of no understanding or cus-
tom which required the respondent to employ en masse all of
Arrix employees. As an Executive Committee member of the
industry employer body, Ms Squibb said if such a procedure
had been the norm, she would have known about it.

Evidence was also received on behalf of the respondent from
Leigh Elizabeth Kippen who is the Human Resources Opera-
tions Co-ordinator of the respondent, her responsibilities
include recruitment, selection, organizing training, workers
compensation, occupational health and safety and supervis-
ing the area supervisors. She has a Bachelor of Commerce,
majoring in Human Resource Management and Information
Systems. She related the process by which the respondent
advertised positions. The procedure is to place an advertise-
ment which requests people to ring the office. When an enquiry
is received the respondent uses a purpose designed telephone
interview system. Details are ascertained by use of prompts.
From the responses interview criteria are developed. For work
at the level of cleaner was Ms Kippen’s view that a telephone
interview provides sufficient information. Once that interview
is completed reference checks are done and then interviews
are organized at the office or on site. By reference to the ap-
plication by Linda Gove, Ms Keppen explained the process
including a reference check that she conducted with Judy
Lawrence an Arrix supervisor. The reference check on Ms
Gove was not entirely satisfactory. The purpose of the tel-
ephone interview is to gain details of the applicant and assess
the attitude and from that determine who is suitable for the
personal interview stage. Ms Kippen gave evidence about the
process she adopted with each of the applications which were
made by cleaners. Eventually two of them were hired.

I have had the opportunity to observe all of the witnesses
give their evidence. I have no reason to doubt that each of
them did not provide the Commission with what they believe
to be a true version of the events. I have some feeling though,
that the witnesses for the applicant were not as frank as they
could be about the industrial action which took place and sur-
rounded these events. I am inclined to the view that they
pursued the industrial section of their campaign with quite
some vigour which they were reluctant to express as part of
their evidence.

I heard evidence from Paula Squibb and Leigh Kippen and
have no doubt that they related truthfully their version of
events.

The ALHMWU bases its claim on Section 7D of the Act
which they say: “…Clothe the Commission with jurisdiction
to deal with matters when a refusal to employ is involved.”
They say that: “…The respondent should have provided em-
ployees who worked for Arrix and who are interested in
continuing their employment at Kalamunda Senior High
School with a reasonable opportunity to gain employment and
that opportunity was not reasonably given”.

This matter should be considered in the context of realities
of the contracting industry in the manner which most cleaners
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are generally engaged. The claim in this respect is merely a
reflection of what occurs and a positive finding would not
place any new burden or restriction on any employee in the
contract cleaning industry. In saying so the ALHMWU ac-
knowledged that a concept of life-time employment as an
industrial right has disappeared but it says that casualisation,
which is the other extreme, should be resisted. What it seeks
is a reasonable opportunity to continue employment at a con-
tract site. Therefore, there is a need to step outside the usual
boundaries of the contract of employer and employee to es-
tablish whether the persons in this case have an entitlement to
a reasonable opportunity to ongoing employment at site at
which they have been engaged for some time. There is, in this
context, a qualification on the right of the employer to have
discretion over who it will employ. This right is already im-
pinged upon by many statutes. Fundamentally this is a matter
of industrial justice that such employees at least be given an
opportunity to gain work. The concept of refusal to employ
needs to be considered in association with employees’ expec-
tations and the custom and usage. It is the ALHMWU’s
suggestion through its evidence from Ms Jackson, and Ms
Kennedy that there is a custom and usage and this is of long
standing. If it needed support it comes from an employer
member of the industry, Mr Berry. He had given evidence that
his experience was that as an incoming contractor the usual
procedure was to interview the existing employees to ascer-
tain whether they were interested in a position and then in the
main employ them. There is according to the applicant,
ALHMWU, an existing responsibility and practice across the
industry.

As for the selection process used by the respondent, the
ALHMWU says it is unfair; one cannot rely on the qualifica-
tions of the two people involved as a measure of fairness.
Particularly when the Human Resources Officer has a very
limited experience. The selection procedure was created prior
to the incidents that are under examination in this case. It is a
loose and highly subjective procedure and is susceptible to
unfair application. It was, in all senses, a sham procedure to
eliminate possible future liabilities in respect of entitlements.
The reaction of the respondent to ALHMWU’s intervention
was to decline to even meet with the cleaners.

The respondent says that there has been an endeavour to
intimidate and coerce the respondent into employing mem-
bers of the ALHMWU. These actions are contrary to the
principles of common law regarding a formation of a con-
tract. It gave no consideration to the right of the employer
making a decision as to which staff it, after application of a
proper process, were appropriate to be employed. In effect,
what the ALHMWU did was try and dictate to the employer
who it should and should not employ. This is contrary to the
law. It was argued by Mr Moon who appeared for the respond-
ent that the employees were free to accept another offer of
employment if one had been made and in their evidence they
acknowledged that the respondent was free to offer them em-
ployment or not. There is no custom and practice upon which
the ALHMWU can sustain its claim. If the Commission were
to accept its arguments it would be antithetical to free com-
merce and would have adverse implications across the industry.
Every day contracts are let and re let and they have been ever
since governments, industry and commerce have operated. If
the respondent was forced into a position of employing the
Arrix workers, whom after considering their applications, it
decided were unsuitable for various places, it would have dire
financial ramifications. Not the least being the assumption of
liabilities for annual leave, long service leave and possibly
redundancy.

The selection process, far from being unfair as alleged by
the ALHMWU was developed by qualified persons and was
implemented by suitably qualified persons. Even though the
ALHMWU might insist that substantial experience was the
foremost criteria, that was not the opinion of the respondent,
its main criteria was attitude and it was entitled to have that
view. It had in place a training scheme to train employees in
skills and competencies. What its process did, was ensure that
all applicants were treated the same by implementation of se-
lection procedures, which were designed to operate fairly and
eliminate subjectivity, as much as is possible. There was no
case made out that there was a custom and practice either from
the industry perspective or because of what had gone on

before. The so called protocols were, on the evidence of Mark
Berry of Arrix, not constant; they varied from contractor to
contractor. Berry acknowledged that when he took over the
KHS contract he was free to offer or not employment to em-
ployees of the previous contractor and he knew that employees
of the previous contractor were free to accept his offer or not.
The evidence of Andrew Hastie of EDWA made it absolutely
clear that there was no custom or practice or contractual obli-
gation.

This case raises fundamental issues about the formation of
a contract of employment. The relationship of employer and
employee exists when as between two persons a contract of
service (an employment contract) has been entered into by
each of them with each other. A contract of service is no dif-
ferent to any other contract in that it is a legally binding promise
to do, or not to do something in the future. The law holds that
before any simple contract is enforceable it must be formed
so as to contain various elements.

These are—
• An “intention” between the parties to create a legal

relationship, the terms of which are enforceable,
• An offer by one party an its acceptance by another,
• Must be supported by valuable consideration,
• The parties must be legally capable of making a con-

tract,
• The parties must genuinely consent to the terms of

the contract,
• The contract must not be entered into for any pur-

pose which is illegal.
In Dietrich v Dare 1980 54A.L.J.R. 388 the High Court ex-

amined an offer of employment provided on a trial basis to a
physically handicapped person as a claimed act of charity gave
rise to an employer- employee relationship. The majority found
that it did not and stated, “it seems to us that the arrangement
lacked the element of mutuality of obligation that is essential
to the formation of such a contract. A contract of service is of
its nature bilateral contract.” In so far as an offer is concerned
it must be insufficiently definite terms for it to be capable of
acceptance. This means that there must be sufficient knowl-
edge of the terms on part of the offer of acceptance to be
possible. There must be genuine consent between the parties.
The factors that can vitiate the genuineness of consent are
mistake, misrepresentation, duress and undue influence. These
factors can destroy a contract because the essence of each
contract is for the parties to work fully and freely, understand-
ing what they are doing and with mutual and genuine
agreement as to its terms.

This law has no doubt influenced industrial tribunals which
have adopted a philosophy founded on the historical rights of
employers to conduct their own business within the law, em-
ploy whoever they like and be employed by whom ever they
like. The case law is that a court or tribunal will not interfere
with employers right to regulate his own business unless; “…in
his regulation of it he imposes unjust or unreasonable de-
mands upon his employees.” The right to manage has been
enshrined accept to the extent that where it can be shown that
employees have been unjustly treated by the manner in which
the right is exercised, then a tribunal will intervene. (see Amal-
gamated Metal Workers and Shipwrights Union of WA v Robe
River Iron and Associates (1989) 69 WAIG 985, also Undercliff
Nursing Home v Federated Miscellaneous Workers Union of
Australia (1985) 65 WAIG 385 and Shire of Esperance v
Mouritz (1991) 71 WAIG 891).

What the applicant is arguing in this case is that there has
been a practice developed in Cleaning Contracting in EDWA
which gives rise to an expectation of cleaners that when a
contract performed at a particular school expires and is taken
over by a new contractor that employees, employed by the
previous contractor, have a pre eminent right to retain em-
ployment with the new contractor. This is justified, its argued,
because of the instances of long service in the cleaning indus-
try, purposes of smooth takeover, retention of skills and while
recognizing no right to life employment, the real expectation
is that work as a cleaner in schools will be ongoing. It is ar-
gued that the practice is long standing and that its existence is
given force by disputes that have occurred in the past and
because of arrangements which were made between the
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ALHMWU and EDWA to include in its contracts provisions
which would ensure that cleaners who are employed by con-
tractors who have been replaced are given preference of
employment. It is admitted that if there was once such a con-
tractual requirement to do this it no longer exists and did not
exist in the case of the respondent in these proceedings.

What occurred was that Arrix who were the preceding con-
tractor had decided that it was unable to make a profit out the
contract at its existing rates and was prepared to relinquish at
the end of its term and retender for it, using different resources.
However, Arrix was unsuccessful in the retendering process
and Cleandustrial Services were awarded the contract. It is
relevant to note that the driving reason for Arrix to relinquish
the contract was that it could not make any money with the
existing work force and retendering was as I understand the
evidence designed for it to resource the job in a different way.

The contract was awarded to the respondent in this case.
The respondent, although a relatively new company, is not
inexperienced in cleaning schools. At the time of the case it
had 19 contracts and many more contracts in cleaning gener-
ally. Its Principal, Paula Squibb, was an Executive member of
the Masters Cleaners Guild, the industry body. It is also rel-
evant to note that Ms Squibb is more than adequately
academically qualified as a manager of small businesses and
in business systems. Ms Squibb had designed a selection proc-
ess to be used for her firm and according to her evidence and
that of her Human Resource Officer, it is a process which has
been used many times.

The cleaners previously employed by Arrix expected to meet
with the new contractor as a group, this was something that
they had experienced before and attempts were made to ar-
range such a meeting. However, Ms Squibb did not wish to
conduct her business that way and asked the Principal of KHS
if he would let the cleaners know that they could contact her
firm. Whether this is sensible business practice or not, is not a
matter for me to determine but it is understandable given that
until the contract was signed, the respondent had no standing
in the school. This failure to meet with the group eventually
led to the involvement of the ALHMWU. Attempts were made
by ALHMWU through its officials to contact Ms Squibb, how-
ever, those attempts did not bear fruit from the applicant’s
point of view and over a short period of time a more than
vigorous industrial campaign was conducted to convince the
respondent to change the approach to how it would source its
work force.

The techniques and tactics which were used sit uncomfort-
ably with the role of this Commission in deciding matters
before it in accordance with equity, good and substantial mer-
its. Its trite to say that anyone who seeks equity must do equity,
that is, they must come with clean hands. There is reason to
conclude that the applicant in this matter does not come so
equipped, and the conduct of the ALHMWU is something
that in the current circumstances, needs to be borne in mind
when deciding this matter.

Various of the employees of Arrix made telephone contacts
with the respondent and they received what the respondent
calls a telephone interview. The schema of the interview is to
evoke from applicants answers which would allow the respond-
ent to make a judgment about one thing and one thing alone,
that is the potential ‘attitude’ of the applicant. It is Ms Squibb’s
evidence, and I accept it, that the type of work which is in-
volved is amenable to training and that the respondent has
training systems devised by which it inculcates its own meth-
ods into its employees. It is entitled to do so particularly in an
industry which on all the evidence before the Commission is
extremely competitive. Once a person is selected for the next
stage an interview takes place. Two of the cleaners of Arrix
were successful in this interview, even though apparently they
did not go and work at KHS at their own choice. The
ALHMWU says that this procedure was a sham designed to
eliminate future liabilities in respect of entitlement and that
employees of Arrix had by virtue of their length of service on
site. They thought as cleaners with previous experience with
successful contracts that they had a job at KHS irrespective of
which contractor had the contract. In its submissions it said
that while it acknowledges the right of the employer to have
discretion over whom they employ, there are qualifications to
this right but it does not say in this argument what the qualifi-
cations are which would set aside the rights the employer has

to hire and fire and that has been established in the case law
over the years. The argument also neglects that the reason
Arrix did not continue with the contract is that it could not
make any money out of it.

Ultimately, no contract was formed between the respondent
and any of the individual employees involved in this case.
There was never an intention by the respondent to create a
legal relationship with them. Nor was there any offer or any
acceptance other than for those people who were employed
nor was there offer of payment. There was most certainly no
genuine consent to the terms of a contract. Even if the formal
requirements for the contract had have been met, it is a funda-
mental requirement of the common law and of equity to ensure
that the contract is freely entered into and the will of the con-
tracting party is not overborne. If the campaign that was so
vigorously waged by the applicant in this case had been suc-
cessful and contracts were made under duress, more likely
than not they would not have been enforceable. Equity has
long granted a relief against dealings which are entered into
under undue influence (Commercial Bank of Australia Lim-
ited v Amadio 1983 151 CLR 447).

It is a fundamental plank of the ALHMWU argument that
there is a custom and practice which required that the respond-
ent employ the persons who were previously employed by
Arrix. There is no evidence before the Commission at all which
would allow it to conclude that there such a custom and prac-
tice which was so strong that it outweighed any contractual
obligations upon the respondent in this matter. I am dubious
about the evidence given by Mr Berry on this issue, he after
all, is a contractor in competition with the respondent. On the
other hand Mr Hastie made it clear that, although the Minister
of Education was speaking with the applicant about the con-
cept, there was contemporaneously no contractual requirement
for the respondent to make offers, nor was it the intention of
EDWA to intervene in the matter.

In my view there was no legal requirement to offer the ex
employees of Arrix contracts of employment. The employ-
ment practices of the respondent in this matter have been
designed to meet the requirements of its business. It is enti-
tled to do so. That there was not a blatant discrimination against
employees of Arrix is obvious from the fact that two were
employed. Question remains whether the Commission should
interfere on equity grounds and in view of what has occurred,
any sympathy to the cleaners because of their class of em-
ployment or their service, to the extent that the Commission
should grant them equitable relief, is outweighed by the ac-
tion that they and the ALHMWU took when they confronted
the respondent in the way that they did. The equity balance is
not with them in this case on the evidence and for all of the
reasons set out I will dismiss the claim.

Appearances: Mr J Rosales-Castaneda (of Counsel) appeared
for the applicant.

Mr O Moon appeared for the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.
The Australian Liquor, Hospitality and

Miscellaneous Workers Union
and

Cleandustrial Services.
No. CR191 of 1999.

COMMISSIONER J.F. GREGOR.
3 May 2000.

Order.
HAVING heard Mr J Rosales-Castaneda of Counsel on be-
half of the applicant and Mr O Moon on behalf of the
respondent, the Commission, pursuant to the powers vested
in it by the Industrial Relations Act 1979, hereby orders—

THAT the application be, and is hereby, dismissed.
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.
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UNIONS—
Application for alteration of

rules—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

In the matter of an application by
 The Breweries and Bottleyards Employees’ Industrial

Union of Workers of Western Australia.
1003 of 2000.

ROBIN COLBERT LOVEGROVE,
DEPUTY REGISTRAR.

15 August 2000.
Decision.

HAVING read the application, there being less than five per
cent of the membership of the organisation having objected to

the application or to the proposed amendments, after consult-
ing with the President, and upon being satisfied that the
requirements made there under have been complied with, I
have this day registered an alteration to Rules 2, 5,
6,10,14,15,17,18, 28, 34 and 36 of the registered rules of the
applicant organisation, in terms of the application as filed on
3 July 2000.

(Sgd.) R.C. LOVEGROVE,
[L.S.] Deputy Registrar.

CONFERENCES—Notation of—

Parties Number Date Matter Result
Commissioner

Australian Workers’ Union Chiquita Mushrooms Smith C 22/08/00 Termination Discontinued by
CR129/00 leave

Australian Workers’ Union Cockburn Cement Gregor C 3/08/00 Stop Work Discontinued
C204/00 7/08/00 Meeting

Australian Workers’ Union Cockburn Cement Ltd Gregor C 3/08/00, Alleged Unfair Discontinued
C205/00 7/08/00 Dismissal

Automotive, Food, Metals, Transfield Pty Ltd t/a Gregor C 24, 26 & Renewal of an Referred
Engineering, Printing and Transfield Operations C188/00 29/07/00 Industrial
Kindred Industries Union and Maintenance 5/08/00 Agreement
Automotive, Food, Metals, Skilled Engineering Gregor C 28/07/00 Contractual Discontinued
Engineering, Printing and C183/00 Benefits
Kindred Industries Union
Automotive, Food, Metals, Midland Brick Co Pty Kenner C 12/05/00 Termination Discontinued
Engineering, Printing and Ltd C122/00
Kindred Industries Union
Automotive, Food, Metals, Cockburn Cement Ltd Kenner C 8,10,13,14, Ceasing of strike Discontinued
Engineering, Printing and C55/00 & 15/03/00 action
Kindred Industries Union
Automotive, Food, Metals, Jenkins Springs Pty Ltd Gregor C 22/08/00 Termination of Discontinued
Engineering, Printing and CR166/00 Employment
Kindred Industries Union
Automotive, Food, Metals, R & B Falcon (A) Pty Ltd Gregor C 29/06/00 Termination of Discontinued
Engineering, Printing and C165/00 welders for refusing
Kindred Industries Union to carry out work
Automotive, Food, Metals, Guardsafe Australia Pty Gregor C N/A Alleged Payment Discontinued
Engineering, Printing and Ltd C172/00 of improper wages
Kindred Industries Union since GST
Automotive, Food, Metals, Fabcon Construction Pty Gregor C N/A Termination of Discontinued
Engineering, Printing and Ltd C180/00 Employee
Kindred Industries Union
Breweries and Bottleyards Kirin Australia Pty Ltd Wood C N/A Reclassification of Concluded
Employees’ Industrial Union C132/00 employee
Brick, Tile and Pottery Metro Brick Armadale Gregor C 11/08/00 Events leading up Discontinued
Industrial Union C208/00 to various

employees receiving
notices redundancy
and transfers

Builders’ Labourers, Painters Transfield Coatings Kenner C 1/05/00 Non-payment of Discontinued
and Plasterers Union C59/2000 overtime rates
Civil Service Association Director General, Scott C 20/12/99 Dispute with Concluded

Education Department of PSAC53/1999 16/03/00 Education
Western Australia Department

Communications, Electrical, O’Donnell Griffin and Gregor C N/A Strike Action Discontinued
Electronic, Energy, Another C196/00
Information, Postal, Plumbing
and Allied Workers Union

Construction, Mining, Energy, Kernaghan’s Joinery and Gregor C 10/08/00 Dismissal/ Discontinued
Timberyards, Sawmills and Cabinet Makers C184/00 Redundancy
Woodworkers Union
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Parties Number Date Matter Result
Commissioner

Construction, Mining, Energy, BHP Iron Ore Pty Ltd Fielding SC 18/04/00 Non-payment of Discontinued
Timberyards, Sawmills and C86/2000 contractual benefit
Woodworkers Union

Construction, Mining, Energy, BHP Iron Ore Pty Ltd Fielding SC 18/04/00 Employees Discontinued
Timberyards, Sawmills and C87/2000 disciplined for
Woodworkers Union refusal to comply

with change in start
time

Construction, Mining, Energy, BHP Iron Ore Pty Ltd Fielding SC 18/04/00 Relocation of work Discontinued
Timberyards, Sawmills and C92/2000 against employees’
Woodworkers Union will

Frayne D Minister for Police Gregor C 22/05/00 Long Service Discontinued
C125/2000 21/08/00 Leave Payments

Hospital Salaried Officers Metropolitan Health Scott C 4/07/00 Unfair dismissal Concluded
Association Service Board–Fremantle PSAC11/2000

Hospital and Health
Service

Independent Schools Salaried Roman Catholic Bishop Scott C 30/05/00 Change of Concluded
Officers’ Association of Bunbury C107/2000 Working Hours

Liquor, Hospitality and Ethnic Child Care Beech C 11/4/00 Staffing Cuts Referred
Miscellaneous Workers’ Union Resource Unit C32/2000 10/5/00

20/6/00

Liquor, Hospitality and Seven Mile Inn Wood C 26/07/00 Alleged unfair Discontinued
Miscellaneous Workers’ Union C181/2000 dismissal

Liquor, Hospitality and Ibis Hotel Wood C 10/03/00 Alleged Concluded
Miscellaneous Workers’ Union C52/2000 13/03/00 termination of

14/03/00 housekeepers

Liquor, Hospitality and Department of Beech C 17/08/00 Dismissal Concluded
Miscellaneous Workers’ Union Conservation and C213/2000

Land Management

Liquor, Hospitality and Pumpkins Coffee Shop Wood C N/A Alleged unfair Concluded
Miscellaneous Workers’ Union C136/2000 dismissal

Liquor, Hospitality and AHS Hospitality Group Wood C 06/07/00 Alleged unfair Referred
Miscellaneous Workers’ Union Pty Ltd C152/2000 dismissal

Liquor, Hospitality and Airlite Cleaning Services Wood C 21/06/00 Terms of Concluded
Miscellaneous Workers’ Union Pty Ltd & Other C156/2000 Employment

Liquor, Hospitality and Burswood Resort Wood C 1/09/00 Redundancy and Referred
Miscellaneous Workers’ Union (Management) Ltd C220/2000 Redeployment

Media, Entertainment and Australian Capital Equity Wood C N/A Dismissal Discontinued
Arts Alliance of WA Pty Ltd C224/2000

Media, Entertainment and Westrac Equipment Wood C N/A Dismissal Discontinued
Arts Alliance of WA Pty Ltd C225/2000

Peter Why Mr Paul Sims Secretary, Beech C 4/02/00 Long Service Referred
Chesterton International C364/1999 20/04/00 Leave Entitlements
(WA) Pty Ltd t/a
Chesterton International

Police Union The Hon Minister for Fielding SC 17/07/00 Allowance for Discontinued
Police C169/2000 duties performed

outside normal hours

Prison Officers’ Union The Attorney General Gregor C 11/05/00 Prepaid Hours/ Order by Consent
C121/2000 25/05/00 Shifts

01/08/00

Rail, Tram and Bus Industry Western Australian Beech C 29/03/00 Special Referred
Union Government Railways C76/2000 Arrangements as

Commission per CR 2/99
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CORRECTIONS—
2000 WAIRC 00576

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES ALEXANDER JOSEPH BELLOTTI
APPLICANT
v.
MINISTER FOR POLICE WESTERN
AUSTRALIA & OTHER
RESPONDENTS

CORAM COMMISSIONER S J KENNER
DELIVERED FRIDAY, 8 SEPTEMBER 2000
FILE NO/S APPL 1893/1999
_________________________________________________________________________

Result Amending order issued.
Representation
Applicant Mr G Patrick of counsel
Respondent Mr D Matthews of counsel
_________________________________________________________________________

Amending Order.
HAVING heard Mr G Patrick of counsel on behalf of the ap-
plicant and Mr D Matthews of counsel on behalf of the
respondent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

(1) THAT paragraph (4) of the Commission’s order
dated 28 August 2000 be and is hereby substituted
with a new paragraph (4) as follows—
“(4) THAT the applicant file and serve upon the

respondent any signed witness statements
upon which it intends to rely by 20 Septem-
ber 2000.”

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

2000 WAIRC 00536
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES SALES REPRESENTATIVES’ AND

COMMERCIAL TRAVELLERS’
GUILD OF W.A., INDUSTRIAL
UNION OF WORKERS V LEONARD
INDUSTRIES PTY LTD AND OTHERS

CORAM COMMISSIONER S WOOD
DELIVERED TUESDAY, 5 SEPTEMBER 2000
FILE NO APPL 835/2000
________________________________________________________________________________

Representation
Applicant Mr T J Pope
Respondent Ms C Natta
________________________________________________________________________________

Correcting Order.
PURSUANT to the powers conferred on it under the Indus-
trial Relations Act, 1979 the Commission hereby orders—

THAT the order issued by the Commission in respect
of application 835 of 2000 on the 25th day of August
2000 shall be corrected by deleting the Schedule to the
Order and substituting in lieu thereof the following Sched-
ule, and such variation shall have effect from the first
pay period on or after 25 August 2000.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

SCHEDULE.
1. Clause 7.—Wages—

Delete this clause and insert in lieu thereof the follow-
ing—

7.—WAGES
(1) The following shall be the minimum weekly rates

of wages payable to employees covered by this award
with effect from the first pay period on or after
25 August 2000.
(a) Base Arbitrated Award

Rate Safety Rate
Net

 Adjust-
ments

$ $ $
(i) Commercial Traveller/

Sales Representative 417.20 75.00 492.20
(ii) Country Traveller/

Sales Representative 451.60 75.00 526.60

The rates of pay in this award include arbi-
trated safety net adjustments available since
December 1993, under the Arbitrated Safety
Net Adjustment Principle.
These arbitrated safety net adjustments may
be offset against any equivalent amount in the
rate of pay received by employees since 1
November 1991 above the rate prescribed in
the Award, except where such absorption is
contrary to the terms of an industrial agree-
ment.
Increases in rates of pay otherwise made un-
der State Wage Case Principles, excepting
those resulting from enterprise agreements, are
not to be used to offset arbitrated safety net
adjustments.

(b) During the first three months in the industry
in which the employer is engaged, an em-
ployee classified in (i) or (ii) above, shall be
paid 85% of the appropriate rate of pay
rounded to the nearest ten cents.

(c)
(i) Probationary Commercial

Traveller/Sales Representative  $418.40
(ii) Probationary Country Traveller/

Sales Representative $447.60

The above “Probationary” rates are calculated by
taking 85% of the appropriate rate in paragraph (a)
above and rounding to the nearest ten cents.

(2) Provided that a Commercial Traveller/Sales Repre-
sentative, required by his/her employer to make
periodic visits to country areas which necessitates
him/her staying away from his/her normal place of
residence for three or more nights in any one week,
shall be paid as a country traveller/sales representa-
tive for that week.

(3) Where a worker is engaged on a “commission only”
basis or an a “commission and retainer” basis he/
she shall be paid per week not less than the relevant
minimum rate of pay prescribed in this award. Where
a worker is employed on a “commission only” or
“retainer and commission” basis the period in re-
lation to which commission shall be calculated shall
not be more than one month. The balance of com-
mission outstanding after payment of the minimum
remuneration as provided for by this clause shall be
paid to the worker not later than one week following
the last day of the said period.
At the time of payment of commission each worker
shall be furnished with sufficient information to en-
able the worker to check the correctness of the
amount of commission paid.

2. CLAUSE 8—SPECIAL RATES
In subclause (1) of clause 8—Special Rates delete $13.30

per hour and insert $15.70 per hour.
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In subclause (2) of clause 8—Special Rates delete $17.75
per hour and insert $20.95 per hour.

3. CLAUSE 10—VEHICLE PROVISIONS
Delete existing clause 10 and insert in lieu the following

clause.

10—VEHICLE PROVISIONS
(1) (a) Where a worker is required to use a vehicle supplied

by his employer the expenses of operating and maintaining
that vehicle shall be borne by the employer.

(b) Provided that where a worker has incurred a personal
insurance excess and as a result the net cost to the employer to
restore damage to that employer’s vehicle following an acci-
dent is greater than otherwise would have been the case, the
excess cost shall be met by the worker concerned.

(2) Where a worker is required by his employer to use his
own vehicle in the course of his duties, he shall be paid an
allowance not less than that provided for in the table set out
hereunder. Notwithstanding anything contained in this clause,
the employer, by agreement with the worker and the union,
may make any other arrangement as to car allowance not less
favourable to the worker than those provided herein.

(3) Rates of hire for use of an employee’s own vehicle on
employer’s business—

(a) Sales Representative/Commercial Traveller—
• Up to 2.5 litre $137.52 per week plus 14.18

cents per kilometre
• Over 2.5 litre $167.57 per week plus 16.18

cents per kilometre
(b) Country Sales Representative/Commercial Travel-

ler—
• Up to 2.5 litre—$165.79 per week plus 14.18

cents per kilometre
• Over 2.5 litre—$207.07 per week plus 16.18

cents per kilometre
(c) For the purpose of this clause, travelling to

and from the employee’s home shall be re-
garded as employer’s business.

(d) The standing charges prescribed in paragraphs
(a) and (b) of this subclause have been com-
puted on the basis of their being payable
during the employee’s absence on annual
leave, sick leave and long service leave as pro-
vided by this award.

(4) (Deleted)
(5) A “Part-Time” Worker, as defined in Clause 6.—

Definitions who provides his own vehicle in
accordance with subclause (2) of this clause shall be
paid one-fifth (1/5th) of the appropriate standing
charge prescribed in subclause (3) of this clause to-
gether with the appropriate running cost prescribed
therein for each day of employment.

4. CLAUSE 19—AIR CONDITIONING
In sub clause (3) of clause 19, delete $3.40 per week and

insert $4.00 per week.

2000 WAIRC 00413
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES CIVIL SERVICE ASSOCIATION OF

WESTERN AUSTRALIA
INCORPORATED v. CHIEF
EXECUTIVE OFFICER DISABILITY
SERVICES COMMISSION

CORAM SENIOR COMMISSIONER G L
FIELDING

DELIVERED WEDNESDAY, 23 AUGUST 2000
FILE NO/S P 20/2000
_________________________________________________________________________

Result Award amended
Representation
Applicant No appearance
Respondent No appearance
_________________________________________________________________________

Amending Order.
WHEREAS an error appeared in the Order issued on 14
August 2000 in this matter, the Commission, in order to
correct that error and pursuant to the powers conferred on it
under the Industrial Relations Act 1979, hereby orders—

THAT the Government Officers (Social Trainers) Award
1988, as amended, be further amended in accordance with
the following Schedule with effect from the first pay
period commencing on or after 1 July 2000.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner/

Public Service Arbitrator.

Schedule.
1. Delete “SCHEDULE D—CLAUSE 25 MISCELLANE-

OUS ALLOWANCES”
Insert a new schedule—

“SCHEDULE D
CLAUSE 25 MISCELLANEOUS ALLOWANCES

COLUMN A COLUMN B COLUMN C
ITEM PARTICULARS DAILY DAILY RATE DAILY RATE

RATE OFFICERS WITH OFFICERS
DEPENDANTS WITHOUT

RELIEVING DEPENDANTS
ALLOWANCE FOR RELIEVING

PERIOD IN EXCESS ALLOWANCE FOR
OF 42 DAYS PERIOD IN EXCESS

(CLAUSE 25 (6) (b) OF 42 DAYS
(ii)) TRANSFER (CLAUSE 25 (6) (b)

ALLOWANCE FOR  (ii))
PERIOD IN EXCESS

OF PRESCRIBED
PERIOD (CLAUSE

25 (3) (c))

 ALLOWANCE TO MEET INCIDENTAL EXPENSES
  $ $ $

(1) WA—South of 26o

South Latitude 9.55
(2) WA—North of 26o

South Latitude 12.30

(3) Interstate 12.30

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A
HOTEL OR MOTEL
(4) WA—Metropolitan

Hotel or Motel 180.70 90.35 60.25
(5) Locality South of

26o South Latitude 137.10 68.55 45.70
(6) Locality North of

26o South Latitude

Broome 218.35 109.20 72.80
Carnarvon 164.40 82.20 54.80
Dampier 171.25 85.60 57.10
Derby 181.80 90.90 60.60
Exmouth 193.05 96.50 64.35
Fitzroy Crossing 240.80 120.40 80.25
Gascoyne Junction 125.30 62.65 41.75
Halls Creek 230.80 115.40 76.95
Karratha 256.55 128.25 85.50
Kununurra 206.80 103.40 68.95
Marble Bar 151.60 75.80 50.55
Newman 236.30 118.15 78.75
Nullagine 113.15 56.60 37.70
Onslow 168.55 84.30 56.20
Pannawonica 177.90 88.95 59.30
Paraburdoo 200.30 100.15 66.75
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COLUMN A COLUMN B COLUMN C
ITEM PARTICULARS DAILY DAILY RATE DAILY RATE

RATE OFFICERS WITH OFFICERS
DEPENDANTS WITHOUT

RELIEVING DEPENDANTS
ALLOWANCE FOR RELIEVING

PERIOD IN EXCESS ALLOWANCE FOR
OF 42 DAYS PERIOD IN EXCESS

(CLAUSE 25 (6) (b) OF 42 DAYS
(ii)) TRANSFER (CLAUSE 25 (6) (b)

ALLOWANCE FOR  (ii))
PERIOD IN EXCESS

OF PRESCRIBED
PERIOD (CLAUSE

25 (3) (c))

 ALLOWANCE TO MEET INCIDENTAL EXPENSES
  $ $ $

Port Hedland 223.25 111.60 74.40
Roebourne 122.15 61.10 40.70
Sandfire 121.80 60.90 40.60
Shark Bay 125.80 62.90 41.95
Tom Price 193.45 96.70 64.50
Turkey Creek 117.30 58.65 39.10
Wickham 150.05 75.05 50.00
Wyndham 136.30 68.15 45.45

(7) Interstate—Capital
City
Sydney 210.30 105.15 70.05
Melbourne 215.60 107. 80 71.8
Other Capitals 173.50 86.75 57.80

(8) Interstate—Other
than Capital City 137.10 68.55 45.70

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN
A HOTEL OR MOTEL
(9) WA—South of 26o

 South Latitude 62.45
(10) WA—North of 26o

South Latitude 75.05
(11) Interstate 75.05

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING
AN OVERNIGHT STAY WHERE ACCOMMODATION ONLY IS PROVIDED
(12) WA-South of 26o

South Latitude—
Breakfast 12.00
Lunch 12.00
Dinner 28.90

(13) WA—North of 26o

South Latitude
Breakfast 14.00
Lunch 19.85
Dinner 28.95

(14) Interstate
Breakfast 14.00
Lunch 19.85
Dinner 28.95

DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 25 (3) (e) (i))
(15) Each Adult 19.30
(16) Each Child 3.30

MIDDAY MEAL (CLAUSE 25 (2) (j))
(17) Rate per meal 4.70
(18) Maximum 23.50

reimbursement per
pay period”

PROCEDURAL DIRECTIONS
AND ORDERS—

2000 WAIRC 00448
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES ALEXANDER JOSEPH BELLOTTI V

MINISTER FOR POLICE WESTERN
AUSTRALIA & OTHER

CORAM COMMISSIONER S J KENNER
DELIVERED MONDAY, 28 AUGUST 2000
FILE NO/S APPL 1893/1999

Result Order issued.
Representation
Applicant Mr G Patrick of Counsel
Respondent Mr D Matthews of Counsel

Order.
HAVING heard Mr G Patrick of Counsel on behalf of the
applicant and Mr D Matthews of Counsel on behalf of the

respondent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

(1) THAT the application be adjourned to a date to be
fixed and the hearing dates of 29, 30 and 31 August
2000 be vacated.

(2) THAT the Commission’s direction dated 2 Febru-
ary 2000 be and is rescinded.

(3) THAT evidence in chief in this matter be produced
by way of signed witness statements which will stand
as the evidence in chief of the maker. Evidence in
chief other than that contained in the witness state-
ments may only be produced by leave of the
Commission.

(4) THAT the applicant file and serve upon the respond-
ent any signed witness statements upon which it
intends to rely by 11 September 2000.

(5) THAT the respondent file and serve upon the appli-
cant any signed witness statements upon which it
intends to rely no later than 7 days of service upon it
of the applicant’s witness statements.

(6) THAT the parties give notice to one another of wit-
nesses they require to attend at the proceedings for
the purposes of cross-examination no later than 3
days prior to the date of hearing.

(7) THAT in the event that the applicant fails to comply
with paragraph (4) of this order the application will
be dismissed.

(8) THAT in the event that the respondent fails to com-
ply with paragraph (5) of this order the respondent
will only be heard in the substantive proceedings by
leave of the Commission and upon such conditions
as the Commission may impose.

(9) THAT the parties have liberty to apply on short no-
tice.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

2000 WAIRC 00354
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES LYNETTE MILLER V OZZIE GUARD

PTY LTD (ACN 088 371 108)
TRADING AS OZZIE GUARD
SHADES AND SHUTTERS

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 21 AUGUST 2000
FILE NO/S APPLICATION 470 OF 2000
__________________________________________________________________________

Result Direction Issued
__________________________________________________________________________

Direction.
WHEREAS this is an application pursuant to Section
29(1)(b)(i) of the Industrial Relations Act 1979; and

WHEREAS the application was set down for hearing and
determination on the 26th, 27th and 28th days of September
2000; and

WHEREAS on the 11th day of July 2000 the Commission
issued directions for the expeditious hearing of the applica-
tion; and

WHEREAS on the 18th day of August 2000 the parties agreed
to the hearing dates being vacated as they had intend to enter
into discussions with a view to resolving the matter;

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979,
hereby directs—

THAT the directions issued on the 11th day of July 2000
be rescinded.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.
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2000 WAIRC 00485
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES RAY BASSIN HANSEN V JAMES

HANSEN C/- KOOMAL ABORIGINAL
CORPORATION

CORAM COMMISSIONER J F GREGOR
DELIVERED WEDNESDAY, 30 AUGUST 2000
FILE NO/S APPLICATION   601 OF 2000
________________________________________________________________________________
Result Application to amend name of respondent

granted.
Representation
Applicant Mr G Patrick (of Counsel) on behalf of

the applicant.
Respondent No appearance.
________________________________________________________________________________

Order.
WHEREAS on 30 August 2000, the Commission heard from
Mr G Patrick of Counsel on a motion to substitute the name
of Unity of First People of Australia for James Hansen C/-
Koomal Aboriginal Corporation as Respondent in Applica-
tion 601 of 2000; and

WHEREAS there is no appearance by the First named re-
spondent and the Commission has decided that in the
circumstances the name of Unity of First People of Australia
should appear as the proper identification of the respondent.

NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission, hereby
orders—

THAT the Unity of First People of Australia shall be
the Respondent in Application 601 of 2000.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

IN THE MATTER OF THE CONSTRUCTION
INDUSTRY PORTABLE PAID LONG SERVICE LEAVE

ACT 1985
PARTIES BROWN & ROOT ENERGY

SERVICES PTY LTD V
CONSTRUCTION INDUSTRY LONG
SERVICE LEAVE PAYMENTS
BOARD

CORAM COMMISSIONER J H SMITH

DELIVERED TUESDAY 22 AUGUST 2000
FILE NO BOR 7 OF 2000
________________________________________________________________________________

Representation
Applicant Mr C Milne
Respondent Ms M Saraceni of counsel
_________________________________________________________________________

Order.
HAVING heard Mr C Milne the applicant and Ms M Saraceni
of counsel on behalf of the respondent and by consent hereby
orders that—

1 Within 7 days of 18 August 2000 the Respondent is
to file and serve the Applicant with a request for
discovery setting out a list of the class of documents
the Respondent says are relevant to the issues in dis-
pute in the proceedings.

2 Within 14 days of receipt of the Respondents re-
quest the Applicant shall give discovery on affidavit
made by a duly authorised officer of the company.

3 If the Applicant objects to the production of any
document, class of document or part of a document
on grounds of public interest immunity, the

document or part of the document is to be identified
in the affidavit together with a statement of the
grounds of objection.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

PUBLIC SERVICE APPEAL
BOARD—

2000 WAIRC 00402
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES CHRISTINA DIMITRIOU V

DIRECTOR GENERAL, MINISTRY
OF JUSTICE

CORAM COMMISSIONER J F GREGOR
DELIVERED THURSDAY, 24 AUGUST 2000
FILE NO/S application    PSAB 8 OF 1999
________________________________________________________________________________

Result Order that applicant was unfairly
dismissed issued by consent.

Representation
Applicant Mr G McCorry on behalf of the applicant.
Respondent Ms L Gadsdon and with her Ms J

Sheridan on behalf of the respondent.
________________________________________________________________________________

Direction and Order.
WHEREAS on 10 December 1999, Christina Dimitriou,
applied to the Public Service Appeal Board pursuant to Section
80I(1)(d) of the Industrial Relations Act, 1979; after having
been dismissed pursuant to Section 79 subsection (3) of the
Public Sector Management Act 1999 seeking orders for
reinstatement; and

WHEREAS a Public Service Appeal Board constituted for
the purpose of the appeal, heard the matter on 22 August 2000;
and

WHEREAS at the proceeding the respondent agreed to
adjust the dismissal in the following way—

• Agreed that information on the applicant’s personal
file be removed from that file.

• Conceded that the termination was not in accord-
ance with the Public Sector Management Act and
was therefore unlawful.

• Consented to the issue of an order that the applicant
was unfairly dismissed; and

WHEREAS the applicant agrees that such an order be issued;
and

WHEREAS the Public Service Appeal Board having
considered the consent of the parties as to the disposition of
this matter, agrees that a Declaration and Order of the type
sought by the parties should issue.

NOW THEREFORE pursuant to the powers vested in it by
Section 80I of the Industrial Relations Act, 1979, the Public
Service Appeal Board, hereby orders, by consent that—

1. Any information relating to the termination of the
service of Christina Dimitriou be removed her file.

2. The termination effected by the Ministry of Justice
was not in accordance with the Public Sector Man-
agement Act and was unlawful.

3. The applicant was unfairly dismissed.
(Sgd.) J.F. GREGOR,

[L.S.] Public Service Arbitrator,
Chairman Public Service Appeal Board.
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2000 WAIRC 00492
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES HOSPITAL SALARIED OFFICERS

ASSOCIATION OF WESTERN
AUSTRALIA (UNION OF WORKERS)
V THE METROPOLITAN HEALTH
SERVICE BOARD—FREMANTLE
HOSPITAL AND HEALTH SERVICE

CORAM PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT

DELIVERED THURSDAY, 31 AUGUST 2000
FILE NO/S PSAB 3 OF 2000
_________________________________________________________________________

Result Public Service Appeal Board application
dismissed

_________________________________________________________________________

Order.
WHEREAS this is an appeal to the Public Service Appeal
Board pursuant to the Industrial Relations Act 1979; and

WHEREAS by a letter dated the 10th day of August 2000
the Appellant requested that the file remain open for, at least,
2 weeks to enable it to consider the application; and

WHEREAS by an email dated the 11th day of August 2000
the Commission advised the parties’ representatives that the
file would remain open for a period of 2 weeks and that if
nothing was heard from either party prior to the expiration of
that time (the 25th day of August 2000) the file would auto-
matically close; and

WHEREAS by close of business on the 25th day of August
2000 neither party had contacted the Commission;

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

2000 WAIRC 00420

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES HOSPITAL SALARIED OFFICERS
ASSOCIATION OF WESTERN
AUSTRALIA (UNION OF WORKERS)
V THE MINISTER FOR HEALTH
BEING THE BOARD OF
MANAGEMENT OF KIMBERLEY
HEALTH SERVICE

CORAM PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT

DELIVERED FRIDAY, 25 AUGUST 2000
FILE NO/S PSAB 4 OF 2000
________________________________________________________________________________

Result Application withdrawn by leave
________________________________________________________________________________

Order.
WHEREAS this is an application pursuant to Section 80 I of
the Industrial Relations Act 1979; and

WHEREAS by a letter to the Commission dated the 21st

day of August 2000, received on the 24th day of August 2000,
the Applicant advised the Commission that the matter had
settled and sought to discontinue the application;

NOW THEREFORE, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT this application be, and is hereby withdrawn by
leave.

(Sgd.) P.E. SCOTT,    
[L.S.] Commissioner.


