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Order.
The Notice of Appeal herein, having been filed in the Regis-
try of the Commission on the 9th day of June 2000, and having
been served upon the respondent on the 9th day of June 2000
and a Declaration of Service having been filed in the Registry
of the Commission on the 9th day of June 2000, and Counsel
for the abovenamed appellant, on the 15th day of September
2000, having advised the Commission, in writing, that the
appellant wished to withdraw the appeal, and Counsel for the
abovenamed respondent, on the 17th day of October 2000,
having advised the Commission, in writing, that the respond-
ent did not object to the appeal being withdrawn by the
appellant, and the Full Bench having decided that the consent
to the withdrawal of the appeal constituted special circum-
stances so as to exempt the parties and each of them from
further compliance with Regulation 29 of the Industrial Rela-
tions Commission Regulations 1985 and having so exempted

them, it is this day, the 25th day of October 2000, ordered, by
consent, as follows—

(1) THAT there be leave granted and leave is hereby
granted for appeal No FBA 31 of 2000 to be with-
drawn.

(2) THAT the Full Bench refrain from hearing the said
appeal further.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.
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Reasons for Decision.
THE PRESIDENT—
1 This is an appeal, brought pursuant to s.49 of the

Industrial Relations Act 1979 (as amended) (hereinafter
referred to as “the Act”), by the abovenamed employee
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against the whole of the decision of the Commission,
constituted by a single Commissioner, made on 18 July
2000 in application No 1925 of 1999 to dismiss an
application by the appellant, brought pursuant to
s.29(1)(b)(i) and (ii) of the Act, alleging unfair dismissal
and claiming that he was denied contractual benefits to
which he was entitled. Put shortly, the application was
primarily dismissed for lack of jurisdiction, although it
was also dismissed for other reasons (see Fitzerald v Oil
Drilling and Exploration (International) Pty Ltd (2000)
80 WAIG 3302).

2 The appeal is properly brought pursuant to s.49 of the
Act and the appeal raises a number of grounds. Those
grounds are directed to whether there was jurisdiction in
the Commission, having regard to the fact that the
appellant was engaged outside this country in employment
on an oil rig, grounds relating to the question of the
unfairness of the dismissal and grounds relating to the
assessment of damages, contractual benefits and to the
question of reinstatement and the decision on that point.

BACKGROUND
3 At first instance, there was a quantity of documentary

evidence tendered, but the only oral evidence for the
appellant, Mr Anthony Noel Fitzgerald, at first instance
was given by himself, and the only oral evidence for the
respondent was given by Mr David Hugh Kerr, the Group
Personnel Manager of the respondent.

4 The respondent was, at all material times, a company
incorporated under the laws of and having its registered
office situated in the State of South Australia. It is one of
a number of interrelated companies comprising the ODE
Group of companies, engaged in the provision of drilling
services. Some of these companies, but not the
respondent, have an office in Western Australia.

5 The appellant was employed by the respondent from 2
October 1997 until on or about 26 November 1999
pursuant to the terms of a written contract as a mechanic
on a rig, Rig No 36. He had joined the respondent as an
employee after being employed by another company in
the ODE Group.

6 At all material times, that rig was operating in the Sultanate
of Oman. It was common ground that, at all material times,
the appellant was resident in Western Australia and was in
the habit of returning to Perth from Oman when rostered
off duty at the end of each work cycle.

7 Amongst other things, the contract of employment
stipulated that the appellant was to be paid monthly at
the rate of $169.38 for each day worked. The normal hours
of work were twelve hours per day. The contract provided
for a work cycle of 35 days of work followed by 35 days
rostered off duty. The rostered time off and the
remuneration paid to the appellant included “all
entitlements to annual leave, public holidays and
weekends work”.

8 There were a number of other conditions, including the
condition that transport from a designated airport to and
from the rig was to be provided by the respondent at its
expense, as it was.

9 Early in September 1999, and shortly before the appellant
was due to return to Oman to commence what was to be
his last work cycle, he was informed by a representative
of the respondent in Oman that he would not be required
to return to Oman. It was common ground that, at or about
that time, the rig was in the process of being “stood down”,
apparently because the arrangement under which the rig
was operated in Oman was coming to an end.

10 The appellant objected to not being allowed to return to
Oman for his final rostered work cycle, expressing his
concerns to the respondent’s Personnel Manager, Mr Kerr,
at its head office in Adelaide. He did return to Perth at the
end of his work cycle in the expectation of going back to
work on the rig in or about December 1999.

11 Late in November 1999, he was offered employment on
a rig by Oil Drilling and Exploration (Borneo) Pty Ltd,
another company in the ODE Group, but a separate and
distinct entity, on much the same terms and conditions as
was the case with the respondent. He rejected that offer

believing, amongst other things, that it provided inferior
superannuation entitlements to those which he enjoyed
with the respondent.

12 The appellant says that he was told by Mr Kerr, in the
conversation by telephone from Adelaide, in which that
offer was referred to and confirmed, that there was no
other position for him and that, if he did not accept the
new offer, the respondent would have to terminate his
employment. The appellant heard nothing further from
the respondent and assumed that he had been dismissed
from his employment by the respondent.

13 The appellant complained that he was unfairly dismissed
in that he was summarily dismissed unjustifiably from
his employment. He said that he was entitled to 28 days’
written notice, both under his contract of employment
and under the respondent’s Human Resources Policies
and Procedures Manual. He sought reinstatement, and,
in addition, he sought an order for payment of an amount
equivalent to 28 days’ remuneration as and by way of a
benefit denied him under his contract of employment.

14 The respondent challenged the jurisdiction of the
Commission to entertain the application, asserting that
neither aspect of the application concerned an “industrial
matter”, within the scope of the Act, because the
application arose out of and concerned employment
exclusively performed overseas and not in Western
Australia.

15 The respondent referred to and relied on the decision of
the Commission in Harris v Brandrill Limited 80 WAIG
629 (per Fielding SC) and 80 WAIG 2456 (FB).

16 Alternatively, the respondent asserted that the appellant
was not unfairly dismissed from his employment because
the work for which the appellant was employed had come
to an end, and there was no other work which the
respondent could offer him.

17 The respondent appeared not to question that the appellant
was entitled to 28 days’ written notice of termination,
but asserted that the appellant was verbally informed or
otherwise knew more than 28 days before his last work
cycle that it was to be his last work cycle. Indeed, he was
aware that this was the case before he left to commence
his last work cycle. In any event, the respondent contended
that, by rejecting the offer of new employment to perform
the same work under much the same terms and conditions,
the appellant failed to mitigate his loss and ought not
now to be heard to say that he was entitled to relief in
respect of the dismissal.

FINDINGS AT FIRST INSTANCE
18 The Senior Commissioner found that the respondent does

not and did not, at any material time, have an office in
Western Australia and, in this respect, accepted the
evidence of Mr Kerr.

19 The Senior Commissioner also found that when, in or
about September 1999, the appellant raised objections
about not being required to complete his last work cycle,
the appellant was told by Mr Kerr that his employment
had not then been terminated. He accepted the evidence
of Mr Kerr and found that, on or about 26 November
1999, the appellant rejected the offer of new employment
and was not told that his employment would or would
have to be terminated, merely that the respondent did not
have any work for him. He understood that the respondent
now conceded that it terminated the appellant’s
employment, at least impliedly at that time.

20 The Senior Commissioner found that the matters of which
the appellant complained and for which he sought relief
do not concern an “industrial matter” within the meaning
of the Act, because the issues were concerned with an
industry outside Western Australia and hence not within
the concept of “industry” within the meaning of the Act.
Further, he found, for the reasons he advanced in Harris
v Brandrill Pty Ltd (op cit), the matters were not industrial
matters within the scope of the Act.

21 The basis for that finding was, to summarise—
(a) That the matters complained of and in respect of

which relief was sought did not concern an “in-
dustrial matter” within the meaning of the Act.
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(b) That this was because, although the matters in
issue relate to the privileges, rights and duties of
an employer or employee, they are concerned with
an industry outside Western Australia and hence,
are not “industrial matters” within the definition
of “industry” in the Act.

22 The Senior Commissioner also found that, even though
the appellant was, at all material times, ordinarily resident
in Western Australia and it might also be said that the
contract was made in this State through an agent of the
respondent, that of itself was not sufficient to indicate
that the matter before the Commission concerned an
industry in this State (see Harris v Brandrill Pty Ltd (op
cit) and the cases mentioned, in particular Mynott and
Others v Barnard (1939) 62 CLR 68).

23 The Senior Commissioner found that there was no
evidence to suggest that the respondent required that the
appellant return to Perth when off duty. Equally, the fact
that the appellant was in Perth when his employment came
to end was not an indication that he was engaged in an
industry in this State. Of more significance was the fact
that the action which led to the termination of
employment, assuming the contract of employment to
have been terminated, emanated from outside Western
Australia and from the respondent’s offices in Adelaide,
if not from Oman.

24 There was, therefore, insufficient connection between the
work of the respondent in Oman and this State to bring
the matter within the jurisdiction of the Commission, the
Senior Commissioner held. This was as much the case
for the claim in respect of relief for denied contractual
benefits, as it was for the claim for relief in respect of
alleged unfair dismissal. The Commission is not a court
of law. If a contractual benefit is not an “industrial matter”,
as defined, the Commission is without jurisdiction to grant
relief. S.29(1)(b)(ii) of the Act does not confer
jurisdiction.

25 For the reasons which the Senior Commissioner advanced
in Harris v Brandrill Pty Ltd (op cit), he found that the
matters, the subject of the application, were not industrial
matters, within the meaning of the Act.

26 The Senior Commissioner, therefore, decided that the
matter should be dismissed for want of jurisdiction.

27 The Senior Commissioner found that the appellant was
appointed to the field service position of mechanic,
attached specifically to Rig No 36 which, from the outset
and all material times, was operating in Oman. The
evidence was that it was always contemplated that the
appellant was to be employed in Oman. Indeed, the letter
informing the appellant that his employment had become
permanent indicates that he was offered employment “as
a rig mechanic on Rig No 36 in Oman”. The evidence
does not suggest that there was ever any indication that
he was to be employed in an industry in Western Australia
and there is no evidence that he had ever worked in this
State under the contract of employment in question.

28 The fact that the appellant was required to report at the
Perth Airport on a given day to travel to Oman and that
the respondent paid travel costs to and from Oman is not
an indication that the appellant worked in Western
Australia, even less that he was engaged in an industry in
this State.

29 The Senior Commissioner accepted the position, as Mr
Kerr testified, that, when in Western Australia, the
appellant was off duty and was required to travel to and
from the rig in his own time. The Senior Commissioner
observed that there is no evidence to suggest that the
respondent required that he return to Perth when off duty.
Likewise, the fact that the appellant was advised after
returning to Perth to renew his first aid qualifications was
not of any import in that regard.

30 The Senior Commissioner accepted the evidence of Mr
Kerr that it was the appellant’s responsibility to acquire
those qualifications in his own time as a condition
precedent to his continued employment.

31 That the appellant was in Perth when the employment
contract came to an end was not an indication that he was

engaged in an industry in this State. Of more significance
was that the action which led to the termination of his
employment, assuming it to have been terminated,
emanated outside Western Australia, from the
respondent’s office in Adelaide, if not Oman.

32 The Senior Commissioner also found that he was far from
convinced, even on balance, that the dismissal was unfair.
He found that it was common knowledge that the work
on the rig was coming to an end, that the appellant knew
that the rig was being “stacked” or stood down and that
tenders were being sought to continue the drilling. It was
found that the appellant knew or ought to have known
that the continuation of his employment was tied to the
rig dependent on the outcome of a tendering process. The
fact that the appellant was shown a new roster, albeit only
a draft, and the fact that he was required to be off duty for
more than the contracted 35 days before the new roster
began, was a clear indication that the existing
arrangements had come to an end, the Senior
Commissioner held.

33 Even if the dismissal could be said to be unfair, the Senior
Commissioner held that he was not convinced that it was
either just or equitable to grant the appellant any relief in
respect of the loss of his employment.

34 The Senior Commissioner found that he was satisfied that
the appellant did not take appropriate steps to mitigate
his loss and, in fact, suffered loss which he need not
otherwise have suffered. The Senior Commissioner
accepted the position to be that there was no longer any
scope for reinstatement. He accepted that the appellant
was employed by the respondent, not by the ODE Group
of companies. He was offered re-employment as a
mechanic on the same rig at the same place by another
company in the ODE Group at essentially the same level
of remuneration paid by the respondent. The Senior
Commissioner was satisfied and found this offer of new
employment by Oil Drilling and Exploration (Borneo)
Pty Ltd was on essentially the same terms and conditions
as previously enjoyed.

35 It was submitted that the appellant ought to have cut his
losses and returned to the rig, albeit in the employ of a
different but related employer. It was therefore submitted
that he did not suffer loss.

ISSUES AND CONCLUSIONS
Jurisdiction
36 I now make a number of observations as to the law relating

to extra-territoriality.
37 The Federal and State Parliaments, being sovereign

legislatures, may make laws having effect beyond the
borders of their respective territorial jurisdictions. A
Federal or State statute can, however, only have extra-
territorial effect to the extent to which the law has a
substantial connection to the relevant jurisdiction (i.e.
Australia or the relevant State, as the case may be).

38 These principles also apply to awards (see, for example,
Jeffries v William Adams & Co (1982) AILR 387).

39 At common law, all legislation is prima facie territorial
(see The Merchant Service Guild of Australasia v The
Commonwealth Steamship Owners Association and
Others [1913] 16 CLR 664).

40 The threshold question in this case was not, therefore,
whether the Western Australian Parliament had authority
to enact a statute which, if the relevant facts are proven,
would enable the Commission to hear and determine this
application and make orders pursuant to s.23A of the Act
(see Speldewinde v W D Scott & Co Pty Ltd [1982] WAR
341.

41 The scope of the Commonwealth power was laid down
in R v Foster and Others; Ex parte Eastern and Australian
Steamship Co Limited [1959] 103 CLR 256 at 275 per
Dixon CJ and at 289 per Taylor J. The question is whether
the dispute is connected with Australia. There must be a
real and substantial connection, even though the work is
done elsewhere (see Australian Timken Pty Ltd v Stone
(1971) AR 246). In that case, it was held that an industrial
dispute may exist as to industrial services not to be
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performed within Australia, because the disputants were,
for the most part, connected by residence or the like with
Australia and the demands were made here with respect
to employment for which the masters, officers and
engineers were engaged in.

42 As to what is accurately described as off-shore work, see
Santa Fe-Pomeray-Holland v FIA (1969) 24 IIB 2291
and R v Foster and Others; Ex parte Eastern and
Australian Steamship Co Limited (HC)(op cit), as well
as Bonser v La Macchia [1970] 122 CLR 177.

43 In the States and in this State, power exists (see Croft v
Dunphy [1933] AC 156 and Pearce v Florenca (1976) 50
ALJR 670 at 673) to legislate extra-territorially (see, too,
Robinson v WA Museum (1977) 51 ALJR 806 at 815 and
see Mynott and Others v Barnard (HC)(op cit)). That
power extends to industrial matters.

44 In Mynott and Others v Barnard (HC)(op cit), it was
decided that, if there is no express statement, one looks
at the difficulty of applying interstate law in this State
and solves the problem by looking to the locality of
employment.

45 The legislative intent is dependent on various factors
such as the terms of the contract, the place of
performance and where the breach occurred (see
Australian Timken Pty Ltd v Stone (op cit), also Kay’s
Leasing Corporation Proprietary Limited v Fletcher
& Anor (1964) 116 CLR 124 at 134, Maloney v
Hoffman 1980 AILR 224 and Ex parte Richardson;
Re Hildred (1972) 2 NSWLR 423).

46 In South Australia, the relevant legislation, now repealed,
gave jurisdiction over any harsh dismissal in South
Australia, irrespective of the proper law of contract (see
Bates v Smith Kline & French Laboratories (Australia)
Ltd 1980 AILR 397). This has now been repealed by the
South Australian legislation, Part 6.

47 Although this application did not involve the
determination of the intention of an award, observations
about determining the intention of an award in relation
to extra-territoriality, the following are, subject to the
terms of the Act, relevant—

(a) The locality of the employment test is not used.
(b) One should examine—

(i) The terms of the contract.
(ii) The place where it was entered into.

(iii) The nature and extent of the benefits un-
der the contract.

(iv) The place of the alleged breach.
(v) The nature and extent of the work per-

formed in the jurisdiction.
(vi) The nature and extent of the work per-

formed throughout the entire contract.
(vii) Whether transfer to another State involved

a new contract.
(See per Lee J in Jeffries v William Adams
& Co (op cit).)

48 The essential threshold question for the Senior
Commissioner was not whether the Western Australian
Parliament would have authority to legislate in respect of
an industrial matter which arose wholly or in part outside
this State, but whether it purported to exercise that
authority (see Speldewinde v W D Scott & Co Pty Ltd (op
cit) per Burt CJ at 342-343, per Wickham J at 344-345
and Brinsden J at 346-347).

49 In this case, the evidence was that the original contract
entered into and in relation to which this claim was made,
was entered into in this State, although that was denied
by the respondent’s witness. Certainly, the contract was
entered into through an agent of the respondent in this
State.

50 At all material times, the respondent was a company
registered in the State of South Australia. At all material
times, the appellant resided in this State.

51 First, the Senior Commissioner found that the dismissal
occurred. In my opinion, the dismissal occurred as a
matter of fact and law on 20 November 1999, when the

appellant was asked to make a decision as to a new
contract. That was confirmation that the respondent was
repudiating the continuing contract. It is noteworthy that
no notice of twenty-eight days was given as required by
the contract, and as provided by the Human Resources
Policies and Procedures Manual of the respondent.

52 A question arises as to whether the matters of which the
appellant complains and for which he seeks relief are an
industrial matter, as defined. S.7 of the Act provides the
following definition—

““industry” includes each of the following—
(a) any business, trade, manufacture, undertak-

ing, or calling of employers;
(b) the exercise and performance of the func-

tions, powers, and duties of the Crown and
any Minister of the Crown, or any public
authority;

(c) any calling, service, employment, handi-
craft, or occupation or vocation of
employees,

whether or not, apart from this Act, it is, or is con-
sidered to be, industry or of an industrial nature, and
also includes—

(d) a branch of an industry or a group of in-
dustries;”

53 There is a specific and restricted extension of the
jurisdiction outside the territory of this State (see s.3 of
the Act). There is no doubt that the appellant, as the Senior
Commissioner found, was, at all material times, ordinarily
resident in this State and the contract certainly was made
in this State through an agent of the respondent. However,
the appellant did work in this State but was later appointed
to the position of mechanic on Rig No 36, which was, at
all material times, operating in Oman.

54 The appellant was required to report to the Perth Airport
in order to travel to Oman and his fare to and from Oman
were paid by the respondent. However, as the Senior
Commissioner found, that still did not establish that he
was employed in Western Australia or that he was, within
the meaning of the definition of “industrial matter”,
engaged in an “industry”, as defined.

55 In my opinion, there is sufficient connection, within the
rationes decidendi of the cases referred to above, having
regard to the presence of the appellant within the
jurisdiction and that the dismissal was completed within
the jurisdiction, and that the contract originally was
entered into in this jurisdiction.

56 As to the law in this area, I refer generally to Harris v
Brandrill Limited (FB)(op cit) and to the cases cited
therein at pages 2459-2460 per Sharkey P and at page
2460-2461 per Coleman CC and 2461 per Kenner C. Put
shortly, however, s.3 of the Act, as was observed in Harris
v Brandrill Limited (FB)(op cit) by Kenner C at page
2461, the following was the position—

“Applying the principle of statutory interpreta-
tion that legislation is presumed not to have
extra-territorial effect, one must look to the terms
of the Act, to determine whether that presump-
tion is to be rebutted. Section 3 of the Act deals
with the Commission’s extra-territorial jurisdic-
tion and power. This section clearly defines the
limits of the Commission’s extra-territorial ju-
risdiction and power and from its terms, requires
a relevant connection with the State of Western
Australia in order for a matter to be within the
Commission’s jurisdiction. Of significance in my
view, in relation to the extra-territorial jurisdic-
tion of the Commission, is s 3(5) of the Act. This
sub-section clearly indicates that “industry”, as
characterised by an occupation or vocation etc
of an employee, that may not otherwise be as-
sumed to be limited by the terms of s 3, is so
limited. This is in my view, a further indication
of a parliamentary intention to restrict the extra-
terri torial  operation of the Commission’s
jurisdiction.”
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57 The employment here was wholly performed outside this
State.

58 I am not persuaded, at least on the arguments advanced
in this case, that there was jurisdiction in the Commission.
I am, however, not persuaded that an industry, as defined
in s.7 of the Act and as used in the definition of industrial
matter, requires always that the employee be engaged in
employment in this State.

59 That he was in Perth when his employment came to end
and that the dismissal was effected here still does not
render the matter within jurisdiction, because s.3 of the
Act, read with the definitions in s.7 of the Act, generally
confers jurisdiction only in relation to an industry in this
State, as extended by s.3 of the Act. The Senior
Commissioner correctly found that there was no
jurisdiction in him to deal with the matter.

Dismissal—Fairness
60 The question of fairness, that is whether the dismissal

was harsh, oppressive and unfair, were to be determined
pursuant to the well-known principle in Miles and Others
t/a Undercliffe Nursing Home v FMWU 65 WAIG 385
(IAC), which it is not necessary to be repeated.

61 As to the question of fairness of the dismissal, the evidence
of Mr Kerr, if accepted as it was, was sufficient to indicate
that the work was coming to an end and that this was
common knowledge on Rig No 36. The appellant, in
evidence, did admit that he knew that the rig was being
“stacked”. Further, he was aware that a new tendering
process was to recommence. He was also shown a new
roster and was required to be off duty for more than 35
days before the new roster began.

62 However, the appellant was given no written notice, as
the contract required, or as the Human Resources Manual
required. Normally, such an omission would be very
significant evidence of unfairness. The formal notice was
really the offer of employment on another rig by a
company within the ODE Group and the forwarding to
him of the written contract of employment for signature.

63 Given all of those circumstances, it is not clear at all that
the dismissal, which arose because there was no work,
was unfair, on the submissions made. Notice of
termination was clearly given because the employer had
no more work. The appellant himself admitted that he
had knowledge of the “stacking” of the rig.

64 I am not of opinion that the Senior Commissioner erred
in his exercise of discretion in finding that the dismissal
was harsh, oppressive and unfair.

Mitigation
65 Even if that were wrong, the unshaken evidence of Mr

Kerr was that the appellant was offered employment as a
mechanic on the same rig at the same place by another
company in the ODE Group, at essentially the same level
of remuneration as that paid by the respondent. Indeed,
the remuneration , in all of its aspects, was only $1.23
per annum less than what he was paid by the respondent.

66 The Senior Commissioner found that the appellant should
have cut his losses, i.e. mitigated his losses, and returned
to the rig in the employ of a different and related employer.
It was open to the Senior Commissioner to find that there
was loss suffered by virtue of the dismissal, unless it was
for the period between the termination of one contract
and the offer of another.

67 Alternatively, it was open to the Senior Commissioner to
find, on the principles laid down in Growers Market
Butchers v Backman 79 WAIG 1313 (FB), given that the
offer of a contract was negligibly less in remuneration
than that which was terminated, that the appellant had
not mitigated his loss and that the only loss was for a
period of employment between the termination of one
contract of employment and the offer of the other on
behalf of Oil Drilling and Exploration (Borneo) Pty Ltd.

FINALLY
68 I have carefully considered all of the evidence, the material

and submissions.
69 For all of those reasons, the appeal is not made out. There

was no miscarriage of the exercise of discretion

established. There was also a correct finding that there
was no jurisdiction. I would dismiss the appeal.

CHIEF COMMISSIONER W S COLEMAN—
70 I have read the draft reasons for decision prepared by the

Hon President.
71 I agree that the application should be dismissed.
72 The matter is not an industrial matter for the purpose of

the Industrial Relations Act 1979. There is insufficient
connection between the appellant’s employment and the
State of Western Australia. The matter falls squarely
within the principles set out by the Full Bench in Harris
v Brandrill Limited [2000] 80 WAIG 2456.

73 In the circumstances the Commission does not have
jurisdiction to deal with the matter.

COMMISSIONER P E SCOTT—
74 I have had the benefit of reading the reasons for decision

of His Honour, the President. I agree that the learned
Senior Commissioner did not err in finding that there
was no jurisdiction in the Commission to deal with the
matter. Employment was not in an industry within the
area of jurisdiction.

75 I would dismiss the appeal on this basis.
76 Accordingly, there is no basis, and it is unnecessary, to

consider the fairness or otherwise of the dismissal.
THE PRESIDENT—
 77 For those reasons, the appeal is dismissed.

Order accordingly

2000 WAIRC 01044
WESTERN AUSTRALIAN
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APPELLANT
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OIL DRILLING & EXPLORATION
(INTERNATIONAL) PTY LTD ACN
007 973 917, RESPONDENT
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CHIEF COMMISSIONER W S
COLEMAN
COMMISSIONER P E SCOTT

DELIVERED WEDNESDAY, 1 NOVEMBER 2000
FILE NO/S FBA 40 OF 2000
CITATION NO. 2000 WAIRC 01044
_______________________________________________________________________________

Decision Appeal dismissed.
Appearances
Appellant Mr K T Bui (of Counsel), by leave
Respondent Mr A N Cameron, as agent
_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 22nd day of September 2000, and having heard Mr K
T Bui (of Counsel), by leave, on behalf of the appellant and
Mr A N Cameron, as agent, on behalf of the respondent, and
the Full Bench having reserved its decision on the matter, and
reasons for decision being delivered on the 1st day of Novem-
ber 2000, it is this day, the 1st day of November 2000, ordered
that appeal No FBA 40 of 2000 be and is hereby dismissed.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.
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Decision Appeal upheld and decision at first
instance varied.

Appearances
Appellant Mr R L Le Miere (of Counsel), by leave,

and with him
Mr D S Ellis (of Counsel), by leave

Respondent Mr D Vilensky (of Counsel), by leave
_______________________________________________________________________________

Reasons for Decision
THE PRESIDENT AND CHIEF COMMISSIONER W S

COLEMAN—

INTRODUCTION
1 These are the joint reasons for decision of the President

and the Chief Commissioner.
2 This is an appeal properly brought by the appellant

employer pursuant to s.49 of the Industrial Relations Act
1979 (as amended) (hereinafter referred to as “the Act”)
against the whole of the decision of the Commission,
constituted by a single Commissioner, given on 14 March
2000 in matter No 1973 of 1998.

3 The decision appealed against is an order in proceedings
under s.29 of the Act whereby, formal parts omitted, the
Commissioner ordered and declared as follows—

“1) THAT the applicant was unfairly dismissed by
the respondent.

2) THAT the respondent shall pay the applicant the
sum of $43,743.00 compensation.”

4 The order was deposited in the Registry on 14 March
2000 and the Notice of Appeal was filed on 3 April 2000.

GROUNDS OF APPEAL
5 It is against that decision that the appeal is now made on

the grounds amended by leave and reproduced
hereunder—

“1 The Commissioner wrongly exercised his discre-
tion because in reaching his decision the
Commissioner relied in part on his understand-
ing of the evidence that the Appellant’s two
primary witnesses admitted that there was a de-
gree of unfairness about the Respondent’s
dismissal and that they believed that terminating
the contract was unfair. The Commissioner mis-
took the evidence. The Appellant’s two witnesses
did not admit that there was a degree of unfair-
ness about the Respondent’s dismissal or that they
believed that terminating the contract was unfair.

2 The Commissioner exercised his discretion upon
the following wrong principles or by relying in
party on the following irrelevant matters or by
giving excessive weight to those matters—

(a) The Commissioner weighed fairness to the
Respondent entitling her to the contract’s

general benefits without alteration or be-
ing taken away from her without good
reason against fairness to the Appellant that
requires that the continuation of the con-
tract would not interfere significantly with
its operations.

(b) The Commissioner weighed the detrimen-
tal effect on the Appellant’s business from
paying the Respondent what she suggested
against the detriment to the Respondent of
the general benefits of the contract being
taken away from her.

(c) The Commissioner asked himself whether
it was fair for the Appellant to terminate
the Respondent’s employment rather than
pay her what she suggested.

The Commissioner should have asked himself
whether in the circumstance that the Appellant
had not been able to negotiate a mutually accept-
able variation of the contract the Respondent was
harshly, oppressively or unfairly dismissed from
her employment.

3 The Commissioner wrongly exercised his discre-
tion because in reaching his decision the
Commissioner relied in part on the following ir-
relevant matters, or placed excessive reliance upon
those matters—

(a) The impact of reducing the Respondent’s
salary was incalculably small in the context
of the Respondent’s total operations; and

(b) Financial savings were not necessary to
keep the Appellant’s business operating.

4 The Commissioner wrongly exercised his discre-
tion in that he failed to take any or sufficient
account of the following matters—

(a) The Appellant considered that it was nec-
essary to reduce the number of hours
worked by immuno-pathologists in its pa-
thology practice.

(b) The number of hours worked by the Re-
spondent prior to her dismissal was
excessive and more than the business’ re-
quirements.

(c) The Appellant had sought to negotiate a
variation to the terms of the Respondent’s
contract of employment which variation
was—
(i) consistent with the principles adopted

by the Appellant in its dealings with
other employees of the Appellant; and

(ii) consistent with the principles by which
the Respondent’s contractual remu-
neration was determined.

(d) During the course of the negotiations the
Appellant—
(i) increased the number of sessions pro-

posed to be worked by the Respondent
from three to four;

(ii) proposed to release the Respondent
from certain contractual restrictions.

(e) The Appellant only terminated the Re-
spondent’s employment after many
months of unsuccessful negotiations be-
tween the parties.

5 The Commissioner erred in the exercise of his
discretion in that his decision that the Respond-
ent was harshly, oppressively or unfairly
dismissed was unreasonable or unjust and not a
proper exercise of the Commissioner’s discretion.

6 The Commissioner erred in law and/or in the ex-
ercise of his discretion in failing to act on evidence
that the applicant had suffered no economic loss,
namely—

(a) the admission by the applicant by her coun-
sel that she had suffered no economic loss;
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(b) the evidence of the applicant that, after ter-
mination of her employment, she earned
roughly the same amount as before termi-
nation

which evidence was not inherently incredible and
which was not contradicted by any other evidence.

7 Further, or alternatively, the Commissioner erred
in law and/or in the exercise of his discretion in
holding that there was no evidence upon which
he could determine the loss suffered by the ap-
plicant, when such evidence was before the
Commission.

8 The Commissioner erred in determining to in-
vestigate the matter further of his own motion or
allow the applicant to call further evidence, with-
out—

(a) giving the respondent any or any adequate
opportunity to be heard;

(b) having regard or sufficient regard to the
evidence as to loss before the Commis-
sion;

(c) having regard or sufficient regard to the
exceptional nature of this determination;

(d) having regard or sufficient regard to the fact
that the applicant was represented by coun-
sel;

(e) having any or any sufficient regard to the
prejudicial or possible prejudice suffered
by the respondent as a result of his deci-
sion.

9 The Commissioner erred in law and/or in the ex-
ercise of his discretion in determining to
investigate the matter further of his own motion
or allow the applicant to call further evidence and
purporting to exercise his powers under s26(4)
by reason that he took into account an irrelevant
consideration, namely the calculation by the ap-
plicant of her alleged loss in written submission,
when—

(a) that calculation was contradicted by the
sworn testimony of the applicant herself;
and

(b) that calculation was abandoned by the ap-
plicant upon resumption of the hearing on
10 February 2000.

10 The Commissioner erred in law and/or in the ex-
ercise of his discretion in calculating the injury
suffered by the applicant in that he failed to have
any or any sufficient regard to the evidence that
negotiations were on foot between the applicant
and the respondent to reduce her salary.

11 The Commissioner erred in the exercise of his
discretion in calculating the loss and injury suf-
fered by the respondent in that he failed to deduct
the payment of $26,270 made on 21 October 1998
on account of her salary for the balance of the
contract. The Commissioner should have calcu-
lated the respondent’s loss and injury to be
$17,473.

12 The Appellant seeks an order that the decision of
Commissioner Gregor be set aside and that ap-
plication number 1973 of 1999 be dismissed, or
alternatively, that the loss and injury of the re-
spondent be assessed at $17,473.”

BACKGROUND
6 On 4 November 1998, the respondent, Dr Louise Ann

Smyth, a pathologist, formerly an employee of the
appellant, applied to the Commission for an order
pursuant to s.29 of the Act. In the application, she alleged
that the appellant, then the respondent, terminated her
employment agreement on 12 October 1998 in a harsh,
oppressive and unfair manner. She sought compensation
in the sum of $70,916.40, capped at the equivalent of six
months’ salary, and being the sum of $54,000.00 in
accordance with s.23A of the Act.

7 The total amount of compensation claimed related to three
heads of claim—

(a) Loss of past earnings.
(b) Future loss of earnings.
(c) Compensation for injury and loss of reputation.

8 The appellant, at all material times, conducted a pathology
service at Subiaco in this State, operates a number of
health care facilities and is a charitable organisation. At
all material times, it provided a variety of health care
services including a pathology service.

9 Dr Smyth is a medical practitioner who worked in general
practice for four years. She held various teaching positions
including that of lecturer in a department of pathology.
She later qualified as a practitioner in the speciality of
immuno-pathology, in which capacity she was employed
by the appellant.

10 In July 1997, the appellant purchased the business of Dr
Smyth’s previous employer, Perth Pathology Services,
but not all of Perth Pathology Services’ employees joined
the appellant.

11 When the appellant purchased the business, it did not
know how many employees it required or the appropriate
number of sessions to a pathologist consultant.
Nonetheless, it entered into a written agreement with Dr
Smyth on 18 August 1997. That agreement is at page 47
of the appeal book (hereinafter referred to as “AB”)).

12 Significantly, it was an express term of the contract of
employment that, notwithstanding the expressed hope that
the respondent’s period of employment would be long
term, each of the parties could terminate the contract of
employment by giving three months’ notice in writing.

13 Dr Smyth’s position was a part-time position. Her salary
was calculated on a 6/10th pro rata portion of salary
payable to a full-time pathologist of $180,000.00 per
annum. Accordingly, Dr Smyth’s salary was $108,000.00
per annum. The same method of salary calculation had
been used by Perth Pathology Services.

14 The contract did not contain any provision for the
appellant to unilaterally vary the number of sessions
agreed in the contract to be worked by Dr Smyth; nor did
Dr Smyth purport to vary the contract, unilaterally, or at
all.

15 Dr Smyth’s work requirements did not change when
the respondent took over Perth Pathology Services.
She worked six sessions per week, each of 3.5 hours’
duration. The appellant’s immuno-pathological work
was shared between Dr Smyth and another immuno-
pathologist.

16 The appellant reviewed Perth Pathology Services’
practices six months after it took over their business, and
savings were required in a number of areas including
employees’ salaries. Alterations were made to the
purchasing policy. Through attrition of staff numbers, it
was sought to make economies. Across the appellant’s
total operation, the staff establishment was to be reduced
by twenty full-time equivalent positions.

17 As part of this process, the appellant requested that the
three employee pathologists employed by it reduce their
number of sessions. Dr Smyth was one of those
approached. The appellant proposed that Dr Smyth reduce
her sessions from six to three per week, with a consequent
pro-rata reduction in salary.

18 The other two pathologists employed by the appellant
agreed to the reduction in hours and pay proposed to them
by the appellant.

19 Mr Kevin Taylor, the appellant’s administrative head, met
Dr Smyth in April 1998 to discuss the reduction in hours
and Dr Smyth requested that the proposal be put in writing
and this was done. A letter, written by Dr Trevor Kyle on
behalf of the appellant to Dr Smyth and dated 28 May
1998, states that the arrangement should commence in
July 1998, unless Dr Smyth advised otherwise (see page
54(AB)).

20 Dr Smyth’s solicitors responded to the letter and Dr Kyle
and Mr Taylor met Dr Smyth on 3 July 1998 to discuss
the matter.
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21 Counter offers were made on behalf of Dr Smyth which,
if accepted, would not have effected any reduction in the
amount paid to her. By late September 1998, and perhaps
before that, the parties had reached an impasse and, on
any reasonable view, were unlikely to reach any
agreement, even after some months of correspondence.

22 There was a great deal of correspondence between the
appellant and Dr Smyth’s solicitors, in all about 15 letters.
By a letter dated 25 September 1998, the appellant
terminated Dr Smyth’s employment, giving her three
months’ notice (see page 83(AB)). That termination,
however, was not effected.

23 On 9 October 1998, by letter, Dr Smyth was given three
months’ notice of termination effective from 12 October
1998 (see page 86(AB)). Dr Smyth was not required to
work during the period of notice, and was also offered
the option of a lump sum payment which was eventually
paid, as we observe in the next paragraph.

24 On 19 October 1998, Dr Smyth commenced practice as a
general practitioner in Inglewood. Two days later, the
appellant paid her the sum of $21,016.50 nett. The gross
figure received was $26,270.00. This was expressed as
being for 13 weeks’ pay in lieu of notice and for all
approved leave entitlements (see the letter dated 21
October 1998 (page 100 (AB)).

25 Since January 1999, Dr Smyth has worked with General
Pathology Services, but she does not provide purely
specialist immuno-pathology services. Her income from
general pathology is equivalent to the amount which she
received when employed by the appellant, but she has to
work longer hours to earn that amount.

26 The Commissioner found that there was no notion of
redundancy in the dismissal, that Dr Smyth had
incorrectly contended that the onus of proof to establish
her dismissal was on the employer and held that Dr Smyth
was required to establish herself that the dismissal was
harsh, unfair or unreasonable.

27 Under her contract of service, Dr Smyth was expressly
required to declare to her supervisor any activity which
might cause a conflict of interest. The conflict of interest
clause specifically provided—

“It is hoped that your association with St John of
God Pathology (W.A.) will be a long-term one.”

28 The agreement which Dr Smyth was required to sign was
an employment agreement which met the Health
Insurance Commission requirements. She was not
permitted, by the terms of the agreement, to work in any
other private pathology service and was bound to declare
any potential conflict of interest. She was to maintain
confidentiality, an approved pathology provider certificate
and was accredited for hospitals to which the appellant
provided services. Further, she was unable to solicit
referral work from any doctor who referred work to either
the appellant or Perth Pathology Services at any time
during the proceeding two years.

29 As to the confidentiality clause, that clause prohibited
Dr Smyth for twelve months after the contract’s
conclusion from approaching or soliciting referral work
from any doctor who had referred work to the appellant
or Perth Pathology Services.

30 The Commissioner found that an express term of the
contract attempted to bind Dr Smyth, a person of
particular skills, into a relationship which extended into
the foreseeable future, notwithstanding either party’s
ability to terminate on three months’ notice.

31 The Commissioner found that the provisions were quite
onerous, but found also that Dr Smyth was prepared to
enter into the contract because there was a high salary
and, therefore, she was entitled to contractual benefits.

32 The contract did not anticipate any variation of its terms
as, since the parties’ obligations were clear, the
Commissioner observed.

33 The Commissioner also found that, for the employer to
unilaterally vary the contract, sufficient reasons which
justified termination, if agreement could not be reached
must exist.

34 The parties, in their negotiations, reached an impasse
broken by the appellant’s terminating the contract of
service, the Commissioner found and found correctly.

35 The Commissioner also found that Mr Taylor and Dr Kyle
“presented as honest and sincere witnesses” and handled
a difficult situation in the best way in which they could.
He found, too, that they both believed that terminating
the contract was unfair. The Commissioner found that it
was reasonable to conclude that those two witnesses
believed that the termination was unfair because, in the
medical profession, restrictive contracts are used to
attempt to retain valuable professionals for a long time.

36 The Commissioner found that Dr Smyth had been
deprived of her contractual benefits and that, even though
each party accused the other of being inflexible in
negotiations, any criticism levelled should be borne
mutually. That was a significant finding.

37 The Commissioner also found that Dr Smyth was
prepared to move from her position, but not in a way
“suitable” to the appellant. The Commissioner also found
that the appellant was entitled to weigh the impact of Dr
Smyth’s suggestions on its general operations but the
potential detriment to the appellant did not entitle it to
unilaterally vary the contract.

38 The Commissioner concluded that, in the context of the
relationship and the contract, dismissing Dr Smyth was
unfair and deprived her of her fundamental rights agreed
to between the parties. The Commissioner referred to the
principle in Miles v FMWU (1985) 65 WAIG 385 (“the
Undercliffe Case”). He therefore concluded that there was
an unfair dismissal.

39 On 10 February 2000, the Commissioner allowed the
respondent to re-open her case and adduce evidence of
pecuniary loss. That was in the face of an objection by
Mr Ellis, for the appellant (the respondent at first
instance). That evidence was led.

40 By a supplementary decision issued on 13 March 2000,
the Commissioner found that the annual salary of the
respondent at the time of termination was $108,000.00,
that Dr Smyth had taken into account all of those sums
of money which should have been regarded as earnings
in mitigation, and that the loss over the period which
constituted a similar length of time to the balance of the
contract, was $42,243.00.

41 The Commissioner then considered the ratio in
Bogunovich v Bayside Western Australia Pty Ltd 79 WAIG
8 (FB) what had been said about claims for injury and
loss of reputation and he awarded $1,500.00 for injury.

ISSUES AND CONCLUSIONS
42 The decision was plainly a discretionary decision, as that

term is defined in Norbis v Norbis (1986) 161 CLR 513.
Accordingly, in order to succeed, the appellant must
establish that the Commissioner erred by reference to the
principles laid down in House v The King [1936] 55 CLR
499 (see also Gromark Packaging v FMWU 73 WAIG
220 (IAC)). If that is not established, then the Full Bench
may not find error and may not substitute its decision for
that of the Commission at first instance.

43 The exercise of a right to terminate the contract, a
dismissal, is remediable upon the application of an
employee, if the right to dismiss has been exercised so
harshly, oppressively or unfairly as to amount to an abuse
of the right (see the Undercliffe Case (op cit)). In Bostik
(Australia) Pty Ltd v Gorgevski (1992) 41 IR 452 at 459
(FC) per Sheppard and Heerey JJ, expressed that the
words “harsh, oppressive or unfair” as follows—

“... are ordinary, non-technical words which are in-
tended to apply to an infinite variety of situations
where employment is terminated. We do not think
any redefinition or paraphrase of the expression is
desirable. We agree with the learned trial judges view
that a court must decide whether the decision of the
employer to dismiss was, viewed objectively, harsh,
unjust or unreasonable. Relevant to this are the cir-
cumstances which lead to the decision to dismiss
and also the effect of that decision on the employer.
Any harsh effect on the individual employee is clearly
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relevant but of course not conclusive. Other matters
have to be considered such as the gravity of the em-
ployee’s misconduct.”

44 The ratio in the Undercliffe Case continues to apply, even
though the words “harsh, oppressive or unfair” have been
inserted in the Act. Where terms such as “harsh”, “unjust”,
“unreasonable” or “unfair” are concerned, adjectival
tyranny should be resisted (see Loty and Holloway v AWU
(1971) 71 AR (NSW) 95 at 99 and RRIA v CMEWU 69
WAIG 1027 at 1029 (FB) (“Parker’s Case”).

45 The question of whether a dismissal is unfair is not a
question of the respective legal rights of employer and
employee, but whether the legal right of the employer
has been executed fairly (see the Undercliffe Case (op
cit), Parker’s Case (op cit) and North West County Council
v Dunn and Others [1970] 126 CLR 247). It is not the
province of the Commission, either, to take over the
function of the employer in relation to the selection and
retention of employees. The question is not whether the
employer acted reasonably, but whether there was fairness
in the exercise of the right to terminate the contract (see,
further, the dicta as to the concept of unfairness, even
though those dicta relate to the then terms of the Federal
Act in Byrne and Frew v Australian Airlines Ltd 185 CLR
410 at 465 per McHugh and Gummow JJ).

46 The Commissioner held that the dismissal was unfair
because Mr Taylor and Dr Kyle admitted that there was a
degree of unfairness about the dismissal and both
witnesses believed that terminating the contract was
unfair. The Commissioner also held that the dismissal
was unfair because, in the medical profession, restrictive
contracts attempt to retain professionals long term and
the potential detriment to the appellant arising from the
respondent’s proposals did not entitle the appellant to vary
the contract.

47 The Commissioner also found that fairness entitled Dr
Smyth to the contract’s general benefits without alteration
or without the benefits being taken away from her for no
good reason. It is a matter of fairness, too, the
Commissioner found that the continuation of the contract
would not significantly interfere with the employer’s
operations; and paying Dr Smyth what she suggested
would not have caused the appellant’s business to be
detrimentally affected, because the difference in the sum
which Dr Smyth wanted to be paid and the total turnover
(one assumes) of the appellant’s business was so small
that it cannot be measured.

48 Mr Taylor did not give evidence that he considered that
the dismissal was unfair. Indeed, he was not asked.
However, Dr Kyle, in evidence, denied that the dismissal
was unfair (see page 129 of the transcript at first instance
(hereinafter referred to as “TFI”)) and further said that
he considered that the termination was reasonable (see
page 128B(TFI)).

49 Dr Kyle and Mr Taylor were asked whether they
considered that the dismissal was harsh. It is quite clear
that they considered that the dismissal was harsh, from
Dr Smyth’s point of view, and also that it had an
unpleasant effect on Dr Smyth. Dr Kyle said that this
sort of conduct was normal for the times. Whilst there
was some evidence that these gentlemen considered that
the dismissal was harsh, as such, there was no evidence
that they regarded the dismissal as unfair. They regarded
the dismissal, it is clear, as necessary in the context of the
competition in the pathology area and as part of the
necessary reduction in staffing in the appellant’s business
to properly run that business.

50 Their evidence was not the sort of evidence which could
be relied on by the Commissioner in the manner which
he did to constitute an admission on behalf of the appellant
that the dismissal was harsh, oppressive or unfair, within
the meaning of the section and as explained in the
Undercliffe Case (op cit) and Parker’s Case (op cit). Their
evidence was not, on a fair reading, an admission, put in
industrial terms, that the dismissal was unfair, for the
Commission’s purposes. The evidence was really directed
to a correct appreciation of the effect personally of the
dismissal on Dr Smyth.

51 Interwoven with this was the question of the covenant,
said to be a covenant in restraint of trade. The clause is a
very narrow and short term one in its effect, in the scheme
of restraints of trade.

52 There were a number of facts which it was open to find
because they were either common ground or were not in
issue or were the subject of uncontradicted or
unchallenged evidence—

1. The appellant required Dr Smyth to work fewer
hours for a pro rata reduced sessional fee.

2. Dr Smyth did not agree with this requirement.
3. There were negotiations involving a great amount

of correspondence over a period of six months.
4. As Mr Vilensky, for the respondent, conceded, it

was not sought to make Dr Smyth redundant.
5. The undisputed reason for the proposed new or

varied contract of employment was that the
amount of work was not available to fully oc-
cupy Dr Smyth. Her time was being underutilised.

6. The appellant effected pro rata reduction in hours
or sessions worked and pro rata reduction of pay
for other pathologists employed by it (see pages
86, 87, 132, 176-178(TFI)).

7. The reduction of Dr Smyth’s hours and pay was
an alternative to terminating another full-time
employee at a lower scale.

8. The appellant made a genuine business judgment
that it was necessary to reduce the number of
hours worked by immuno-pathologists in its pa-
thology practice. This was because the appellant
no longer required those hours to be worked.

9. The appellant did seek to negotiate a variation to
the terms of the contract which was consistent
with its approach to other employees and con-
sistent with the basis of Dr Smyth’s remuneration.
Dr Smyth was not subjected to different treat-
ment to that given to other employee pathologists.

10. During the course of negotiations with Dr Smyth
and her solicitors, which occurred over some
months, the appellant offered to increase the
number of sessions to be worked by Dr Smyth from
its initial offer of three to four and proposed to
release Dr Smyth from some contractual obliga-
tions. Indeed, the contractual obligation was that
which prevented her taking referral work from other
sources. That was a significant concession.

11. There was no unilateral variation of the contract
by the appellant and no attempt at unilateral vari-
ation by Dr Smyth.

12. The termination of the contract, i.e. the dismissal,
was effected by the appellant after lengthy nego-
tiations which were not fruitful.

13. The dismissal arose out of attempts to improve
the efficiency of the appellant’s operation and,
apart from the reduction in hours of immuno-
pathologists, the appellant made changes in its
use of reagents and other materials (see page 132
(TFI)), instituted a programme of reduction of
20 positions by non-replacement of employees
who left, and reduced the sessions and, pro rata,
the pay of other pathologists in the practice.

14. The appellant had varied the hours worked by
two other employed pathologists in similar terms
to those proposed to Dr Smyth.

15. The negotiations were directed to achieving an
alternative to termination of employment, but
agreement was not reached.

16. It was only when agreement was unable to be
reached and, indeed, an impasse arrived at, that
the appellant sought to terminate the contract in
accordance with its rights under the contract.

53 We would now make the following further observations,
findings and conclusions—

54 First, the decision as to unfairness or not is, as we have
observed above, an objective one. The evidence of Dr
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Kyle and Mr Taylor did not and does not justify a finding
of unfairness on the basis of their admissions. Even put
at best for the respondent, their evidence could not be
conclusive. In any event, their evidence cannot
conclusively provide an answer to the question “Was the
dismissal unfair?”, which requires and, in this case,
required consideration of a range of facts, factors and
circumstances, and which is a question which only the
Commission can answer. Not only did the evidence not
warrant a finding that there was any real or substantial
admission by Mr Taylor and Dr Kyle that the dismissal
was unfair, in the sense of the word as a paraphrase for
the words “harsh, oppressive or unfair”, even if there was
such an admission, it would not be conclusive, nor could
that evidence relieve the Commissioner from the duty to
consider all the facts, factors and circumstances and
making the finding required by the Act.

55 Second, even if it was a relevant consideration, which it
was not, that the termination was not and could not be
unfair because, in the medical profession, “restrictive
contracts” are used to attempt to retain professionals on a
long term basis. The parties signed a contract countering
that provision.

56 Third, there is no unfairness inherent in the existence of
such a condition because the contract expressly provided
for either party to terminate the contract by giving three
months’ notice.

57 Fourth, the mere expression of hope that the employment
relationship will be a long term one was, at best, no more
than that, is certainly not a term, express or collateral, of
the contract and is of no significance in the proceedings,
nor should it have been found to have been such.

58 Fifth, the so called “restrictive” conditions, however they
were interpreted, were not relevant to the cause and the
fact of the dismissal, as we have observed in relation to
the second observation (supra).

59 If, as we understand it, the Commissioner considered that
the dismissal was unfair because the appellant terminated
a contract which imposed post termination restrictions
on the respondent, there was no evidence that they were
enforced. Further, these were part of an agreement entered
into which had no influence on the dismissal and, indeed,
must have been contemplated by the parties when they
entered into an agreement giving each the right to
terminate. Further, if they were oppressive terms, they
could be dealt with by the appropriate civil action. Further,
the restraint of trade clause does not seem oppressive,
illiberal in duration, breadth or geographical areas.

60 The existence of the restraint of trade clause and the
conflict of interest clause, put at worst for the appellant,
were simply not instruments of unfairness in the context
of the dismissal, which occurred pursuant to an express
right of termination in either party.

61 Sixth, the dismissal did, as a matter of fact, have
unpleasant effects on the respondent in that her part-time
contract of employment was terminated and she had to
seek other employment, which she obtained. However,
that alone is not conclusive evidence of unfairness, in the
circumstances of this case.

62 Seventh, as Mr Vilensky submitted, this was not a case of
redundancy. It was indisputably, on the evidence, a case
where Dr Smyth was underemployed and the appellant
sought her agreement to adjust to this situation by reducing
her hours of employment so that she would not be
underemployed and reducing her remuneration pro rata.

63 Eighth, the Commissioner made findings that the
respondent should not (and we paraphrase) be deprived
of the benefits conferred on her by her contract of
employment without good reason. Whilst we do not wish
to be pedantic, it is necessary to say that what the
Commissioner had to determine was whether the dismissal
was harsh, oppressive or unfair, or, put another way,
whether the appellant exercised its legal right to terminate
under the contract, which right the appellant, of course,
exercised so harshly, oppressively or unfairly that the
dismissal was unfair. It is not altogether clear that that is
what the Commissioner asked himself.

64 Ninth, the Commissioner considered and gave weight to
the fact that, in monetary terms, the reduction in
remuneration to the respondent was negligible compared
to the amount of the appellant’s overall turnover of several
million dollars. Further, the Commissioner held that the
termination of the respondent’s contract of employment
would only be justified in order to preserve the
profitability of the appellant’s undertaking. However, the
Commissioner should have found and given weight to
the following facts and factors—

(a) The appellant was attempting to meet pressures
in the area of its pathology business, including
competition.

(b) The respondent’s case was not isolated with in
the employer’s business. It was not sought to ef-
fect economies merely by reducing her session
hours and remuneration.

(c) The pathology practice was being reduced by a
total of twenty full-time staff.

(d) Other operating costs, including the costs of some
materials, were reduced.

(e) There were agreements, concluded at the request
of the appellant, by other pathologists employed
by the appellant to reductions in session hours
and a pro rata reduction in remuneration. Dr
Smyth was not being treated differently from
other employee pathologists.

(f) The reduction in the respondent’s sessions and
remuneration was an alternative to terminating
another full-time, but lower paid, employee.

(g) All of this was occurring in the course of a re-
view and a necessary substantial change in the
appellant’s conduct of its business. It was not in
issue that the changes occurring were genuine and
necessary and were prompted by genuine busi-
ness requirements and pressures.

(h) There was no suggestion that the restructure was
not genuine and for a proper purpose and, in-
deed, the uncontradicted evidence was that it was.
In other words, it was not the sort of fictional or
malicious restructure designed to effect the ter-
mination of an employee’s contract, under a
restructure guise.

65 Tenth, it was irrelevant to consider whether the
proposed reduction of salary was small in the overall
financial scheme of things. It was not in dispute that
the respondent was unemployed and it was necessary
and fair that the appellant should seek to remedy that
situation, which it did, along with other measures
which it was taking as part of its right and duty to
properly conduct its affairs.

66 Again, for the same reason, it was not necessary that that
step be taken only to preserve profitability, although it
seems clear that the steps being taken were being taken
to do just that, or at least to preserve profitability.

67 We agree with Mr Le Miere’s submission for the appellant,
in the circumstances of his case, that the fact that the
respondent employee was underemployed was a proper,
genuine and legitimate reason for attempting to negotiate
the reductions proposed. Again, it goes without saying
that it is not necessary for insolvency to be staring an
employer in the face before the employer takes steps or
makes decisions for the proper, efficient and profitable
conduct of the employer’s business. That is clearly what
occurred here. It was open to the Commissioner to so
find and he should have so found.

68 Eleventh, the Commissioner should have found and given
weight to the following which, had he done so, would
have led to the conclusion that the dismissal was not
established to have been unfair, but that the dismissal was,
in fact, fair—

(a) The hours worked by the respondent were exces-
sive to the requirements of the appellant, as was
those of other pathologists. Therefore, somewhat
understandably, it was necessary to reduce those
hours and the remuneration therefore.
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(b) Such variations were negotiated with other em-
ployee pathologists and it would certainly have
been inequitable to have made an exception in
the respondent’s case.

(c) The variations suggested were not sought to be
imposed unilaterally on the respondent, but were
consistent with the appellant’s dealings with other
pathologists and were a fair and logical variation
of the terms of the respondent’s contract of em-
ployment, namely a pro rata reduction of pay for
reduction of hours from excess to required hours.

(d) During the course of negotiations, the appellant
increased its offer of the number of sessions to
be worked from three to four and offered to re-
lieve her of the duty not to accept external
referrals.

(e) The Commissioner found that both parties were
inflexible in the negotiations. However, it was
open to find that the respondent’s failure to agree
to an obvious and necessary reduction in monies
paid was inflexible. The appellant did alter its
negotiating position and was not inflexible to any
serious or unwarranted degree.

(f) The appellant only terminated the contract of
employment after several months of negotiation
led only to impasse.

(g) As we have observed, the dismissal came about
when the parties were unable to reach an agree-
ment as to a variation of the contract of
employment to enable hours to be worked con-
sistent with the genuine and proper needs of the
employer and having regard to the other steps
which the appellant was taking to reorganise its
operations. As we have observed, agreement was
reached with the other employee pathologists. The
proposal put by the appellant in the end was a
reasonable and fair one and should have been
found to be and the respondent should not and
could not have been expected to be treated better
than her colleagues who had reached agreements
to vary their contracts.

(h) The appellant sought, instead of terminating the
contract, to negotiate over some months (about
seven months) a variation so as to avoid termina-
tion of the respondent. That was clearly the import
of the evidence. It was open to the Commissioner
to so find and he should have so found. The fla-
vour of the negotiations, from the appellant’s side,
as we have observed, which included an offer to
allow the respondent to do work with competing
laboratories (a significant offer and concession)
was one of fairness.

69 For all of those reasons, and having regard to all of those
facts and factors, the Commissioner should have found
that the dismissal was fair, or alternatively that it could
not be found to be unfair. In particular, the dismissal was
not harsh, oppressive or unfair, and the legal right to
terminate the contract was not exercised harshly,
oppressively or unfairly. The Commissioner’s exercise
of discretion miscarried, for those reasons.

S.26(3) of the Act and the Re-opening of the Appellant’s Case
70 We now turn to the question of the effect of s.26(3) of the

Act, however, we think referred to as s.26(4) in the reasons
for decision at first instance.

71 In his reasons for decision of 24 December 1999 (see
pages 15-22(AB)), the Commissioner had said that he
would reconvene to hear evidence of loss. The appellant’s
counsel then took objection to that decision, submitting
that, by such a decision, the Commissioner actually gave
leave to the respondent to re-open her case. There was a
submission by Mr Ellis that, in the making of such a
decision, the Commissioner had denied the appellant
procedural fairness.

72 There was a further submission, too, by Mr Ellis that the
decision was wrong, too, because there was evidence
before the Commissioner of loss on which he was able to
make such a decision. The Commissioner did not rule on

the submission, but merely went on to hear the evidence
of loss.

73 The complaint by the appellant, which the Commissioner
seems to have misunderstood (see page 24(AB)) was that
the appellant was not given adequate opportunity to make
submissions and be heard as to whether there ought to be
any further hearing at which evidence of loss should be
permitted to be led. The Commissioner, although he was
under the impression that he was acting under s.26(3) of
the Act in permitting the respondent to adduce further
evidence of loss, was not. He was not taking into account
a matter or information not raised before him on the
hearing. He was allowing the respondent to re-open to
adduce further evidence of loss.

74 In any event, as Mr Le Miere submitted for the appellant,
there was evidence of loss already before the
Commissioner in the course of the hearing. At pages 5
and 6 (TFI) of the hearing of 8 June 1999, Mr Vilensky,
counsel for the respondent, conceded clearly and
unequivocally that the respondent had suffered no
economic loss. However, there was evidence that she was
working 28 hours a week to earn the same nett pay as she
had earned for working 21 hours per week for the
appellant. To submit that the evidence was that she was
earning the same as she had previously earned was not
necessarily correct.

75 However, without a doubt, had the Commissioner heard
Mr Ellis’ submissions, by way of giving an adequate
opportunity to the appellant to be heard, before he made
a decision to reconvene to permit further evidence of loss
to be adduced, the appellant was deprived of a successful
outcome, namely a decision not to hear further evidence
of loss (see Stead v State Government Insurance
Commission [1986] 161 CLR 141).

76 We would, therefore, find that there was a denial of natural
justice, there being no reasonable opportunity afforded
to be heard before the decision to re-open was made, and
quash the decision to re-open. In any event, the
Commissioner was obliged to act on the credible,
uncontroverted evidence to loss which it had (see page
53(TFI)).

77 As was conceded by counsel for Dr Smyth at first instance,
there was no economic loss suffered or claimed. The only
claim was expressly for injury. It is quite clear that a party
is bound by the conduct of its case (see Metwally v
University of Wollongong (1985) 60 ALR 68 (HC)). A
party is bound by the concessions which he/she/it makes
or to consent given to orders, unless there are certain flaws
in them which are not relevant to those proceedings or
unless they are given contrary to legal principle (see
Thomson Australian Holdings Proprietary Limited v The
Trade Practices Commission and Others [1980-1981] 148
CLR 150).

78 In this case, there was a clear concession given which the
Commissioner and the appellant were entitled to rely on.
That is the case, notwithstanding that evidence was
adduced through Dr Smyth that she was suffering no loss
in actual monies earned, but was working longer hours
(see page 53(TFI)). Mr Le Miere submitted that that was
evidence, too, of no loss, which the Commissioner should
have relied on as credible, uncontradicted evidence.
(There was no submission that it was not.)

79 The Commissioner should clearly have acted on that
evidence and found that there was no economic loss (see
Hardy v Gillette [1976] VR 392 at 396-397 and Read v
Nerey Nominees [1979] VR 47 at 52. The Commissioner
should have found that counsel’s concession and thus
admission in evidence were consciously made and
unequivocal and not given leave to re-open, in any event.

80 The Commissioner erred, too, in allowing such a re-
opening which was not justified by s.26(3) of the Act,
but also occurred in circumstances where s.26(1)(c) of
the Act did not permit such a re-opening, for those reasons.
(No question was raised before the Commission at first
instance or before the Full Bench that the necessity to
work longer hours to earn the same amount was evidence
of loss, so that is not a question raised in these
proceedings.)
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81 Having regard to the principles in Watson v MTT [1965]
WAR 88 (and even Londish v Gulf Pacific Pty Ltd (1993)
45 FCR 128 at 139), we are persuaded that the
Commissioner erred in granting leave to re-open. The
Commissioner erred, therefore, too, in considering the
evidence of loss adduced on 10 February 2000.

Findings as to Loss
82 Finally, in any event, the Commissioner failed in assessing

loss to reduce the amount found for loss by the amount
paid in lieu of notice which, in the circumstances of this
case, he should have done. The Commissioner, therefore,
fell into error.

83 Accordingly, even if the appellant were successful, the
amount found for loss and ordered to be paid as
compensation should have been as follows—

Amount ordered to be paid for
compensation $43,743.00

Amount paid $21,016.50
$22,726.50

84 In our opinion, the negotiations should not be allowed to
reflect a loss which, if the dismissal was unfair, should
be calculated on the basis of the salary Dr Smyth was
being paid under the contract of employment, which was
terminated, namely $108,000.00 That was the salary
conferred on her by the contract which was terminated
and that was what she lost when the contract was
terminated.

85 However, it is only necessary, in the end, to find that the
dismissal was not unfair and should have been found by
the Commissioner at first instance to be fair or, at the
very least, not established to be unfair.

86 For all of those reasons, the appeal is made out. We would
uphold the appeal and are of the view that the Full Bench
should substitute, for the reasons expressed, the exercise
of its discretion for the exercise of discretion at first
instance. We would vary the decision at first instance by
substituting for the order made an order dismissing the
application.

SENIOR COMMISSIONER G L FIELDING—
87 The conclusion of the learned Commissioner to declare

that the dismissal by the Appellant of the Respondent
from her employment was unfair was a essentially a
discretionary one. As the learned Commissioner noted,
whether a dismissal is unfair in any particular case
depends upon an assessment as to whether, in all the
circumstances, the right of the employer to terminate the
employment has been exercised so harshly or oppressively
or unfairly against the employee as to amount to an abuse
of that right (see: Undercliffe Nursing Home v The
Federated Miscellaneous Workers’ Union of Australia,
Hospital, Service and Miscellaneous, W.A. Branch (1985)
65 WAIG 385). To a large degree, such an assessment
involves a value judgment and calls for a discretionary
judgment on the part of the primary arbitrator. (see: Robe
River Iron Associates v Australian Workers Union, Western
Australian Branch, Industrial Union of Workers (1987)
67 WAIG 320 at 321).

88 The principles for reviewing such a determination on
appeal are well settled. It is not enough that the Full Bench
is of the view that it would have come to a different
conclusion. (see: Gromark Packaging v The Federated
Miscellaneous Workers Union of Australia, WA Branch
(1993) 73 WAIG 220). To succeed the Appellant must
establish to the satisfaction of the Full Bench that some
principle was breached or overlooked, or that the facts
were misapplied, or that some material consideration was
overlooked; in a broad sense, that the findings were not
reasonably open on the material presented. (see: House v
The King (1936) 55 CLR 499 at 505).

89 In this instance I am satisfied that the learned
Commissioner did in fact mistake material facts and took
into account materially irrelevant considerations.

90 In reaching the conclusion that the Respondent had been
unfairly dismissed the learned Commissioner observed—

“The applicant, in this case, had a contract designed
to last a long time. Her freedom to practice

professionally is restricted by the contract. Those
concessions were valuable to her. She was prepared
to forgo them to achieve the contract’s general ben-
efits. Fairness entitles her to the contract’s general
benefits without alteration or it being taken away
from her without good reason.
Fairness to the employer, requires that the continua-
tion of the contract would not interfere significantly
with its operations. The respondent was not prepared
to consider the applicant’s suggestions which altered
or effected its arrangements with other employees.
There may have been a range of alternatives which
the respondent chose not to consider or implement.
Paying the applicant what she suggested would not
have caused the respondents business to be detri-
mentally affected. The difference between what the
Applicant wanted and the total amount of money
involved is so small it can not be measured. There-
fore the balance of fairness clearly rests with the
applicant and I so find.” [sic]

91 With all respect to the learned Commissioner, it is not
true to say that the Respondent (the Applicant in the
original proceedings) had a contract designed to last a
long time. The contract expressly provided that it “may
be terminated by either party on the receipt of three
months notice.” True it is that in the clause relating to
“Conflict of Interest” the contract stipulated, “It is hoped
that your association with St John of God Pathology (WA)
will be a long-term one.” But that provision, for what it
is worth, is a mere expression of hope, not a commitment
of any kind. Furthermore, such a provision cannot
override the provisions of the contract which expressly
deal with the “Basis for Termination”. Similarly, true it is
that the freedom for the Respondent to participate in
private practice was restricted by the contract. Insofar as
it prevented her from “placing herself in any other private
pathology practice” that limitation remained only so long
as the contract was on foot. In any event the Appellant
agreed to waive the “restrictive employment clause” as a
condition of terminating her employment on the occasion
in question. Indeed, it offered to waive the provisions of
that clause whilst the Respondent worked the reduced
number of sessions.

92 Further, accepting as being accurate the proposition that
the Respondent was entitled to the “general benefits” of
her contract of employment without alteration or those
benefits being taken away “without good reason”, there
was in fact good reason. The unchallenged evidence was
that the Appellant did not receive the volume of pathology
referrals which it anticipated at the time the Respondent
was employed. There was insufficient work to gainfully
employ the Respondent and others for the number of
sessions she and they were contracted to perform.
Moreover, the “general benefits” to which the learned
Commissioner refers were expressly subject to
termination on three months notice either by the Appellant
or by the Respondent.

93 In another context the learned Commissioner made
reference to the Respondent being “deprived of her
contractual benefits” and to the Appellant not being
entitled “to unilaterally vary the contract”. With all respect
to the learned Commissioner, the Respondent was not
deprived of her contractual benefits. Her contractual
benefits were subject to termination on three months
notice, which notice she was given. Furthermore, the
Appellant did not unilaterally vary the contract but asked
the Respondent to agree to a variation. When, as she was
entitled to do, she did not agree to the variation proposed
by the Appellant, the Appellant gave notice to terminate
the contract as, likewise, it was entitled to do.

94 To the extent that the learned Commissioner was
influenced by his assessment that the business of the
Appellant would not be detrimentally affected if the
contract was kept on foot, in my view he had regard to an
irrelevant consideration. The test, as he correctly observed,
is whether in the circumstances the employer abused the
contractual right which the Appellant, along with the
Respondent, had to terminate the contract. It cannot be
the case that simply because an employer can afford,



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 499380 W.A.I.G.

assuming that was the case on this occasion, to retain an
employee in its employment that it is thereby precluded
from exercising its right to terminate employment if there
is some good reason for it to do so. As previously
mentioned, it is difficult to imagine a better reason than
that there was insufficient work for the employee to
perform.

95 The learned Commissioner appears also to have been
unduly influenced by the testimony of Mr Taylor and Dr
Kyle, each of whom was called by the Appellant and each
of whom, when asked whether they considered that the
dismissal was harsh, replied in the affirmative. The learned
Commissioner accepted their testimony in toto and
concluded that “they both believed that terminating the
contract was unfair”. Furthermore, the learned
Commissioner observed that it “is reasonable to conclude
that they believed the termination was unfair because in
the medical profession restrictive contracts attempt to
retain valuable professionals long term”. Again, with great
respect, that is a misinterpretation of what each of those
witnesses testified. At the very best from the Respondent’s
point of view, the import of their testimony, in each case,
was that the termination would have harsh consequences
for the Respondent. Dr Kyle, in his testimony, was at
pains to point out that the manner in which the dismissal
was effected was not harsh. All that he said was that he
would accept that the dismissal was harsh for the person
being dismissed. That is not to say that the dismissal itself
was harsh or indeed unfair. Likewise, all that Mr Taylor
said when pressed was that the dismissal could be seen
as harsh from the Respondent’s perspective. Of course,
that is not determinative of whether or not the contractual
right to terminate the contract was abused by the
Appellant. Moreover, it was for the learned
Commissioner, not for the witnesses, to make that
assessment. There is nothing to indicate that the witnesses
were applying the established test which binds the
Commission in matters of this nature.

96 For the foregoing reasons I am of the view that the
discretion, vested in the learned Commissioner,
miscarried. On the basis of the credible evidence as found
by the learned Commissioner, the Full Bench is in a
position to make an assessment of the fairness or
otherwise of the dismissal. The Appellant did not
terminate the Respondent’s employment without good
reason. In short, it was not financially prudent to maintain
the existing number of sessions being worked by the
pathologists employed by the Appellant. As a means of
avoiding redundancy, all the pathologists were asked to
reduce the number of sessions they performed. The others
agreed, but the Respondent was prepared to do so only
under terms which were unacceptable to the Appellant.
In particular, the financial savings being sought by the
Appellant would not have been met. The Appellant
terminated the Respondent’s contract of employment only
after a prolonged period of negotiation, a period of more
than four (4) months. As part of that process the Appellant
offered to release the Respondent from the conflict of
interest provision and indicated that if and when
“sufficient levels of referrals were reached” the
Respondent would “receive priority regarding the two
sessions” lost by reason of the actions of the Appellant.
In all the circumstances it is difficult to see how it can
fairly be said that the Appellant abused its right to
terminate the Respondent’s employment. That is all the
more the case because the Appellant, in terminating the
Respondent’s employment in recognition of the
difficulties in which its decision placed the Respondent,
agreed to forgo the restraint of trade provisions in the
contract in order to assist her to find alternative
employment. Thus, it cannot reasonably be said that the
termination of employment was either harsh, oppressive
or unfair. The appeal should therefore be upheld and the
decision of the learned Commissioner quashed and
substituted with an order dismissing the application.

97 In the circumstances it is unnecessary to consider the other
grounds of appeal. I would, however, observe that the
challenge to the order of the Commission with respect to
compensation is not without merit.

THE PRESIDENT—
98 For those reasons, the appeal is upheld and the decision

at first instance varied.
Order accordingly,
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Decision Adjourned to 18 September 2000
Representation
Appellant Mr R L Le Miere (of Queens Counsel),

by leave and with him Mr D S Ellis (of
Counsel), by leave

Respondent Mr D Vilensky (of Counsel), by leave
_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 12th day of July 2000, and having heard Mr R L Le
Miere (of Queens Counsel), by leave, and with him Mr D S
Ellis (of Counsel), by leave, on behalf of the appellant and Mr
D Vilensky (of Counsel), by leave, and with him Mr G
Patterson (of Counsel), by leave, on behalf of the respondent,
it is this day, the 14th day of July 2000, ordered and directed
as follows:—

(1) THAT leave be and is hereby granted to the appel-
lant to amend the grounds of appeal in accordance
with the “Amended Notice of Appeal to Full Bench”
provided to the Full Bench at the hearing of the ap-
peal.

(2) THAT leave be and is hereby granted to the appel-
lant to add to Appeal Book Volume 2 pages 1 to 24
of the transcript at first instance dated the 10th day
of February 2000.

(3) THAT leave be and is hereby granted to the appel-
lant to add to Appeal Book Volume 1 a copy of
Exhibit E5 at first instance to be inserted as pages
100 to 103.

(4) THAT leave be and is hereby granted to the respond-
ent to add to Appeal Book Volume 1 a copy of the
applicant’s outline of submissions at first instance
to be inserted as pages 104 to 120

(5) THAT the appeal be and is hereby adjourned to be
listed for hearing and determination on the 18th day
of September 2000.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.
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Decision Appeal upheld and decision at first
instance varied.

Appearances
Appellant Mr R L Le Miere (of Counsel), by leave,

and with him
Mr D S Ellis (of Counsel), by leave

Respondent Mr D Vilensky (of Counsel), by leave
_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 12th day of July 2000 and the 18th day of September
2000, and having heard Mr R L Le Miere (of Queens Coun-
sel), by leave, and with him Mr D S Ellis (of Counsel), by
leave on behalf of the appellant and Mr D Vilensky (of Coun-
sel), by leave, on behalf of the respondent, and the Full Bench
having reserved its decision on the matter, and reasons for
decision being delivered on the 18th day of October 2000
wherein it was found that the appeal should be upheld, it is
this day, the 18th day of October 2000, ordered and declared
as follows—

(1) THAT appeal No FBA 20 of 2000 be and is hereby
upheld.

(2) THAT the decision of the Commission in matter No.
1973 of 1998 made on the 14th day of March 2000
be and is hereby varied by substituting for the order
made, an order dismissing application No 1973 of
1998.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.
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No. A15 of 1984.

ACTIV FOUNDATION (SALARIED OFFICERS)
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No. 13 of 1977.
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COMMISSIONER A R BEECH
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Result Application to vary awards granted in
part.

Representation
The Australian Ms S. Ellery
Liquor, Hospitality
and Miscellaneous
Workers Union,
Western Australian
Branch
The Hospital Mr C. Panizza
Salaried Officers
Association of
Western Australia
(Union of Workers)
Activ Foundation Mr D. Parker (of counsel)
Incorporated
The Honourable Ms S. Howard
Minister for
Labour Relations
(Intervening)
________________________________________________________________________

Reasons for Decision.
1 COMMISSION IN COURT SESSION: The

Commission in Court Session has before it applications
to vary three awards which regulate the employment
conditions of employees who are members of or eligible
to be members of the applicant unions who are employed
by Activ Foundation Incorporated. The applications seek
to vary the awards to insert provisions regarding
redundancy, salary packaging and parental leave. The
claims are opposed.

2 Both applicant unions and Activ Foundation presented
substantial evidence regarding the history of the
negotiations between them which have led to the making
of these applications. The parties have a recent history of
concluding enterprise bargaining agreements and having
them registered pursuant to s.41 of the Industrial
Relations Act 1979. This was the case in 1995 and in
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1997. The parties have been attempting, thus far
unsuccessfully, to negotiate a new enterprise bargaining
agreement to replace the 1997 agreement. It is the view
of the applicant unions, speaking generally, that no
agreement is going to be possible with Activ Foundation
on the three matters the subject of the claims. While it
may be possible for the parties to continue their
negotiations in relation to other matters, the applicant
unions submit that it will not be possible for any
agreement to be reached with Activ Foundation without
some determination on the principal points of difference
between the parties on these three matters.

3 The Commission is required to apply the State Wage
Principles in the determination of the claim. In particular,
claims seeking a variation in wages or conditions above
or below the safety net of the award will be referred to
the Chief Commissioner for determination by the
Commission in Court Session. Pursuant to Principle 10,
the Commission will need to be satisfied that the applicant
unions support the claim with material justifying—

(1) Why the matter has not been progressed and/or
finalised pursuant to s.41 of the Act;

(2) Why the matter has not been pursued under any
other principle;

(3) How in the discharge of its statutory function to
consider varying above or below the safety net
the Commission should take into account, to the
extent that it is relevant, each of the matters iden-
tified in s.26 of the Act.

4 In relation to the first of the matters upon which the
Commission will need to be satisfied under Principle 10,
the Commission in Court Session has been provided with
substantial material concerning the attempts by the parties
to conclude an enterprise bargaining agreement. The
evidence of Mr Saxton, an organiser of the Australian
Liquor, Hospitality and Miscellaneous Workers Union,
Western Australian Branch (ALHMWU), is that he first
became involved in negotiations for a new enterprise
bargaining agreement in February 1999. His evidence
detailed the meetings held between the parties. The
evidence of Mr Saxton which goes to the frequency and
content of meetings is not inconsistent with the evidence
given by James Gilbert Reid, an organiser with the
Hospital Salaried Officers Association of Western
Australia (Union of Workers) (HSOA) and Mr George
Laurence Burns who was at the time the Human Resource
Manager of Activ Foundation. The Commission in Court
Session therefore accepts the detail of the efforts made
by the parties to conclude an enterprise bargaining
agreement. The Commission in Court Session also accepts
the evidence that the parties have been unable to do so,
whilst recognising that the applicant unions on the one
hand, and Activ Foundation on the other, attribute to each
other the blame for this unfortunate state of affairs.
Irrespective of the causes of the breakdown in negotiations
between the parties, in the view of the Commission in
Court Session the material presented to it regarding the
breakdown in negotiations has satisfied the Commission
that the matters the subject of the claims cannot be
progressed and/or finalised pursuant to s.41 of the Act.

5 In relation to the second requirement in Principle 10, the
Commission is also satisfied that the matters which are
the subject of the claims to vary the awards are not claims
which fit within any of the other Principles. The claims
do not seek to vary wage rates within the awards. The
claims do not seek to include previous State Wage
increases, test case standards or the adjustment of
allowances or service increments in accordance with
Principles 3, 4 and 5. Neither do the claims seek to reduce
standard hours to 38 per week nor to adjust wages for
Arbitrated Safety Net Adjustments in accordance with
Principle 8.

6 The consideration by the Commission in Court Session
of the matters identified in s.26 of the Act are more
conveniently dealt with when each of the claims made is
considered on its merits.

7 In the material filed by the ALHMWU in support of its
claim in accordance with Principle 10, the Union included

within that material a copy of a draft Collective Workplace
Agreement offered to full time and part-time staff. The
HSOA sought to tender a similar document.

8 The employer objected to the documents being received
into evidence on the ground that the Commission is
prohibited under s.26A of the Act from receiving in to
evidence or, informing itself of any workplace agreement
or informing itself of any provision of a workplace
agreement.

9 When pressed as to purpose of seeking to have the draft
collective Workplace Agreement received into evidence,
Ms Ellery submitted that the document is useful
background, in that it shows that Activ is offering salary
packaging and redundancy conditions in the same form
as the Union is seeking in its application.

10 In Commissioner, Public Service Commission v. Civil
Service Association of Western Australian Inc (1998) 78
WAIG 3629 (“the Salary Packaging Case”) the employers
sought to adduce evidence in respect of terms and
conditions that had been offered to employees as part of
the workplace agreement negotiation process. The
purpose was to adduce evidence that salary packaging
has been offered in return for productivity improvements.
The Industrial Appeal Court held that that evidence was
not relevant as evidence of a mere negotiation is not proof
of the fact.

11 In light of the submissions made about the purpose of
the tendering of the draft Workplace Agreement, the
Commission is of the view that the document is not
relevant, as evidence of a bare “offer”, in the
circumstances, is nothing more than evidence of mere
negotiation. In the Commission’s view the offer is of no
assistance in determining the matters in issue in the
applications before the Commission.

12 Accordingly, the material in Attachment 5 of the
ALHMWU material has not been received into evidence
by the Commission in these proceedings.

Redundancy
13 The applicant unions seek to amend the awards to include

a clause which provides for notification to the employees
affected and their representatives as soon as possible of
any definite decision made which will or may result in
employees being made redundant, an obligation on the
respondent at first instance to endeavour to find suitable
alternative employment for employees and the provision
of two weeks’ redundancy payment for each completed
year of service up to a maximum of 45 weeks’ salary
with pro-rata annual and long service leave. A clause is
also included in the claim which is worded so as not to
prevent the parties from agreeing to an alternative
arrangement which is not less advantageous than that
provided by the claimed clause.

14 It is apparent from the submissions and the material
before the Commission in Court Session that the
wording of the claim reflects the current redundancy
policy of Activ Foundation. The evidence of Mr Burns
is that Activ Foundation has had a redundancy policy
in operation since approximately 1992. It has
consistently applied its redundancy policy in the event
that any of its employees have been made redundant.
Furthermore, the evidence of the Executive Director,
Mr John Stewart Groves, is that Activ Foundation has
no intention not to apply its policy relating to
redundancy. He cannot foresee circumstances where
Activ Foundation would not continue to apply its
redundancy policy because it is seen as “good human
resource practice”.  Not only is that true but also in
this State since at least the decision of the Full Bench
of this Commission in Rogers v Leighton Contractors
(1999) 79 WAIG 3551 that the dismissal of an
employee for redundancy without the payment of a
redundancy payment sufficient to compensate the
employee for such matters as the employee’s age,
length of service, seniority, period of notice,
availability of alternate employment,  benefits
foregone and the reason for the retrenchment, may,
depending on the circumstances, be harsh upon the
employee.
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15 The Commission in Court Session agrees that Activ
Foundation’s redundancy policy is, as was conceded, a
contractual entitlement of each employee. Further,
although the HSOA in particular stated that the claim
was made because some of its members believed that
Activ Foundation had indicated that one consequence of
the HSOA giving notice of its intention to retire from the
enterprise bargaining agreement between it and Activ
Foundation would be that its members would lose their
entitlement to a redundancy payment, the evidence before
the Commission shows that their belief is incorrect. The
most that can be said from the evidence before the
Commission is that if the Commission was to award a
redundancy payment in terms different from the policy,
Activ Foundation would reconsider its position in relation
to the policy but that in the absence of the Commission
amending the awards, there is no reason why Activ
Foundation will re-examine its redundancy policy. Once
the applicant unions’ stated justification for amending the
award is removed, there remains no reason why the award
should be amended. This conclusion would not prevent a
union revisiting the issue in a future application should
the circumstances warrant it. For the present, the
Commission in Court Session is satisfied that any
employee of Activ Foundation who will be made
redundant in the foreseeable future will have applied to
them the terms of the respondent’s redundancy policy
whether or not the employee is covered by an enterprise
bargaining agreement.

16 The claims of the applicant unions to amend the awards
in relation to a redundancy clause are refused.

17 It necessarily follows that the Commission in Court
Session is not required to deal with the submissions made
on behalf of the Minister for Labour Relations who
intervened in this matter in relation only to the claimed
redundancy clause.

Salary Packaging
18 Salary packaging was introduced in approximately 1995

as part of the enterprise agreements reached between the
parties. However, at the end of February 2000 the notice
of withdrawal by the ALHMWU from the enterprise
bargaining agreement between it and Activ Foundation
took effect. As a consequence the entitlement under that
agreement to salary packaging has also ceased. The HSOA
has received instructions from its members to withdraw
from the enterprise bargaining agreement between it and
Activ Foundation but has not yet given the notice required
under s.41 of the Act. Salary packaging is therefore still
available by virtue of the enterprise bargaining agreement
to employees covered by the HSOA. Both unions now
request that the awards be amended to provide for salary
packaging.

19 The position of the respondent is that it opposes salary
packaging other than as part of enterprise bargaining
negotiations. The essential issue between the parties is
the rate of pay to be used for the purposes of salary
packaging. The rates used under the enterprise bargaining
agreements being, at this point in time, less than the
corresponding rates of pay under, at least, the ALHMWU
awards. Activ Foundation has submitted that it is not
prepared to offer salary packaging on the award rates
because Activ Foundation incurs reduced employment
costs from operating under enterprise bargaining
agreements compared with operating under the awards.

20 Activ Foundation also strongly submits that the
Commission in Court Session should not consider
amending the awards in relation to salary packaging
because Activ Foundation considers the claims to be a
tactical manoeuvre by the applicant unions to put pressure
on Activ Foundation to agree to the enterprise bargaining
claims. Activ Foundation cautions that in the event this
particular claim is granted, it will affect the parties’
capacities to enterprise bargain for the future because
salary packaging will be already an award entitlement.

21 However, the Commission in Court Session does not agree
with that submission. Following the decision of the
Commission in Court Session in the Salary Packaging
Case, (1998) 78 WAIG at 2346) salary packaging as a

concept has been recognised as a fact of life in the
Australian community. Although Activ Foundation seeks
to distinguish the circumstances of the salary packaging
case from the circumstances in this case, it cannot escape
that recognition. As Anderson J notes:

The plain fact of the matter is that salary packaging
is popular and commonplace amongst Australian
salary earners and accepted as a legitimate form of
remuneration. I do not see why it is not a legitimate
industrial objective, speaking generally, for the par-
ties to industrial awards to seek to clear the way for
salary packaging within the award system, by the
introduction into the particular award of a provision
to facilitate salary packaging, whatever the benefits
might happen to be in any particular case and how-
ever illusory the benefits of salary packaging may
turn out to be in any particular case.

 (1998) 78 WAIG 3629 at 3632
 22 That recognition remains, notwithstanding that the factual

reasons why the employers in that case refused to grant
salary packaging may differ from the circumstances why
Activ Foundation in this case does not wish to agree to
salary packaging outside the terms of an enterprise
bargaining agreement. We conclude similarly that a union
is able to apply to vary its awards to include a clause
permitting salary packaging to occur and that an employer
should not unreasonably withhold consent to entering into
an agreement relating to salary packaging. Nor in our
view should the employer unreasonably withhold consent
to withdrawing from an agreement relating to salary
packaging. We note however that if a withdrawal is likely
to have unacceptable consequences in respect of payment
of tax by either party, then such circumstances may
constitute reasonable grounds to withhold consent. In our
view this may not be the only circumstance that may arise
in respect of which it could be said that it would not be
unreasonable to withhold consent to withdraw.
Accordingly, and subject to what now follows, the claims
are granted in principle.

23 The circumstances of the HSOA’s claim are to be
distinguished from the circumstances of the ALHMWU’s
claim because the HSOA is still a party to the enterprise
bargaining agreement between it and Activ Foundation.
No order arising from these proceedings can have the
effect of amending that enterprise bargaining agreement:
Director General of the Ministry for Culture and the Arts
v CSA & Others (2000) 80 WAIG 453; see also The Chief
Executive of the Western Australian Tourism Commission
v CSA (2000) 80 WAIG 1370 (FB). Although the
Commission in Court Session has been advised that the
union has taken a decision to withdraw from that
enterprise bargaining agreement, the union has not taken
any steps to implement that decision. Thus, its members,
and employees eligible to be members of the HSOA,
currently benefit from salary packaging. Accordingly,
although the Commission in Court Session indicates its
preparedness to insert a salary packaging clause in Activ
Foundation (Salaried Officers) Award, No 13 of 1977 it
will not do so at this stage. In the event that the HSOA
does give notice of its retirement from the enterprise
bargaining agreement, then it will be able to re-list its
application.

24 However, the ALHMWU has members, or persons
eligible to be members who currently are not able to salary
package and the awards of that union should be amended.

25 The precise form of the clause to be inserted, and matters
which go, for example, to the administrative payment
which is to be charged by the employer, are matters which,
on the evidence before the Commission, are able to be
further negotiated between the parties. The Commission
therefore does not turn to consider the precise wording
of the claim, nor of the counter-proposal filed by Activ
Foundation. However, the parties should be guided by
the enabling provisions in the salary packaging clauses
approved in the salary packaging case, adapted as
necessary to the workplace concerned. The Commission
in Court Session therefore directs that further negotiations
occur on the form of an award amendment to issue.
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26 The issue upon which the negotiations between the parties
seem to have foundered concerns whether salary
packaging is to be upon the full award rate or upon the
rate as carried over by the 1995 enterprise bargaining
agreement. The ability of a union to amend an award to
enable salary packaging carries with it the consequence
that it will be the rate under the award which is available
to be packaged and an employer should not unreasonably
refuse to enter into a salary packaging arrangement solely
on that ground.

27 In reaching the conclusion to insert salary packaging
provisions in the award, the Commission takes into
account the interest of the persons immediately
concerned. Given the prevalence of salary packaging
within the community, it is important that employees
of Activ Foundation be given the ability to salary
package with their employer. We are satisfied that to
provide for salary packaging in this manner will not
cause detriment to Activ Foundation. The salary
packaging to be provided will be on the basis that it
does not cost Activ Foundation to introduce or
administer salary packaging. Indeed, it will be open
to Activ Foundation and the employee to negotiate an
administrative fee to ensure that does not occur.

28 Further, the evidence before the Commission is quite
clear that the granting of salary packaging in the
manner proposed for the two awards held by the
ALHMWU will  not result  in a cost  to Activ
Foundation. Any costs incurred by Activ Foundation
have been incurred as a result of the ALHMWU
retiring from the enterprise agreement.

29 In similar vein, Activ Foundation will incur no costs in
relation to employees who are members of or eligible to
be members of the HSOA for as long as the enterprise
agreement remains. The evidence is that Activ Foundation
will incur significant costs if the HSOA does retire from
its industrial agreement. However, that is the HSOA’s
statutory right and it is not a matter which is able to be
dealt with by this Commission. Activ Foundation will
not incur any additional costs as a result of this
Commission’s decision. Accordingly, the requirement of
the Commission to take into account the capacity of Activ
Foundation to pay wages, salaries, allowances or other
remuneration or to bear the cost of any improved or
additional conditions of employment are met. The
requirement on the Commission to take into account
changes in productivity that have occurred or are likely
to occur are not relevant in this instance given the nature
of salary packaging and its acceptance within the
community.

Parental Leave
30 The HSOA seeks to delete clause 19.—Maternity

Leave and insert a parental leave provision in the Activ
Foundation (Salaried Officers) Award No 13 of 1977
(“the Award”). Parental leave is already implied in
the Award and into the contracts of employment of
employees by operation of Division 6 of the Minimum
Conditions of Employment Act 1993. The claim
exceeds the minimum requirements in the matter of
the taking of leave. However, submissions and
evidence before the Commission in Court Session also
indicate that the granting of this claim does not cause
detriment to the respondent. The Commission in Court
Session is of the opinion that it is in the public interest
to amend the Award to delete the outdated provision
but that it is not appropriate to insert a provision that
simply refers to Division 6 of the Minimum
Conditions of Employment Act as the respondent
counter-proposes. On that basis, the Commission
having decided according to equity, good conscience
and the substantial merits of the case that a parental
leave provision should be inserted into the award, it
is not necessary to consider the other elements of s.26
of the Act.

31 The information before the Commission in Court Session
is that the parties are prepared to negotiate on the precise
wording of the parental leave provisions to be inserted
and the Commission directs that this occurs.

32 The matter is decided accordingly and the parties are
requested to meet and provide Minutes of Proposed
Orders to issue. The matter is adjourned until that time.

2000 WAIRC 00930
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES AUSTRALIAN LIQUOR,

HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH AND THE HOSPITAL
SALARIED OFFICERS
ASSOCIATION OF WESTERN
AUSTRALIA (UNION OF
WORKERS), APPLICANT
v.
ACTIV FOUNDATION INC,
RESPONDENT

CORAM COMMISSION IN COURT SESSION
COMMISSIONER A R BEECH
COMMISSIONER J H SMITH
COMMISSIONER S WOOD

DELIVERED THURSDAY, 19 OCTOBER 2000
FILE NO/S APPLICATIONS 7, 8 & 289 OF 2000
CITATION NO.
_______________________________________________________________________________

Result Applications to vary awards granted in
part.

Representation
The Australian Ms S. Ellery
Liquor, Hospitality
and Miscellaneous
Workers Union,
Western Australian
Branch
The Hospital Mr C. Panizza
Salaried Officers
Association of
Western Australia
(Union of Workers)
Activ Foundation Mr D. Parker (of counsel)
Incorporated
_________________________________________________________________________

Supplementary Reasons for Decision.
1 COMMISSION IN COURT SESSION: The Reasons

for Decision which issued in these matters on 30 August
2000 directed the parties to further negotiate in order to
finalise the terms of an agreed Salary Packaging Clause.
They have been unable to do so. Accordingly, the
Commission informed the parties of its intention to decide
on the terms of the clause and gave the parties an
additional opportunity to provide any further information
to the Commission regarding the content of the clause.
The Commission has had regard for the various
submissions received regarding the clause. The
Commission has simply disregarded the correspondence
sent to it by both the ALHMWU and Activ Foundation
Inc which goes to any of the negotiations which had
previously occurred between the parties. The Commission
made it plain at the reconvened hearing that further
submissions were to be directed to the wording of the
clause.

2 In its consideration of the clause which now issues, the
Commission in Court Session is unanimously of the view
that it is not appropriate to specify the amount of an
administration fee for the reason that from time to time
the cost of providing salary packaging may vary. Further,
we are also unanimously of the view that the employer is
able to recover the costs of providing and administering
a salary package, but is not to set a fee that enables it to
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retain a sum so as to lower its total employment costs.
We note also that the wording in the clause whereby the
employer is to encourage the employee to seek financial
advice prior to packaging, whilst a commendable policy,
does not impose an obligation and is not appropriate as
an enforceable award provision.

3 We are also of the view that it is not necessary to prescribe
in the award that the agreement to salary package is to
prescribe classification and salary level details as it is
inherent in the requirements of the clause that such details
will be recorded.

4 The Commission in Court Session is also of the view
that the Dispute Resolution Clause in the earlier decision
of the Commission in Court Session in what has been
described as the Salary Packaging Case (1998) 78 WAIG
3629 is restricted to disputes about the offering of salary
packaging. We are of the view that a more broadly worded
Dispute Resolution Clause is appropriate in the
circumstances of these applications and accordingly the
wording to be inserted in the clause has been taken from
the respondent’s proposed Dispute Resolution Clause.

5 We have also been informed that since the Reasons for
Decision issued in these matters, the HSOA has
withdrawn from the industrial agreement between it and
Activ Foundation Inc. It had foreshadowed its intention
to do so during the course of the hearing. Accordingly,
and in accordance with the Reasons for Decision in this
matter we are of the view that an award variation to the
ACTIV Foundation (Salaried Officers) Award No. 13 of
1977 to provide for salary packaging should now be made.

6 A Minute of Proposed Order now issues in all three
awards. The proposed salary packaging clause is the same
for each award. The Minutes for the ACTIV Foundation
(Salaried Officers) Award No. 13 of 1977 also retain the
Parental Leave clause which has already been provided
to the parties. The Commission in Court Session will
provide an opportunity for the parties to speak to the
Minutes if a request to do so is received within three
working days of the date of the issuance of these
Supplementary Reasons for Decision. It is the intention
of the Commission in Court Session that the Orders will
operate on and from the date that they are delivered.

2000 WAIRC 00981
MISCELLANEOUS WORKERS’ (ACTIV

FOUNDATION) AWARD

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES AUSTRALIAN LIQUOR,
HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
ACTIV FOUNDATION INC,
RESPONDENT

CORAM COMMISSION IN COURT SESSION
COMMISSIONER A R BEECH
COMMISSIONER J H SMITH
COMMISSIONER S WOOD

DELIVERED WEDNESDAY, 25 OCTOBER 2000
FILE NO APPLICATION 7 OF 2000
CITATION NO. 2000 WAIRC 00981
____________________________________________________________________________

Result Award varied.
Representation
Applicant Ms S. Ellery appeared on behalf of the

applicant.
Respondent Mr D. Parker (of counsel) appeared on

behalf of the respondent.
__________________________________________________________________________________

Order.
HAVING HEARD Ms S. Ellery on behalf of the Australian
Liquor, Hospitality and Miscellaneous Workers Union, West-
ern Australian Branch and Mr D. Parker (of counsel) on behalf
of the respondent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979, hereby
orders—

THAT the Miscellaneous Workers’ (ACTIV Foundation)
Award be varied in accordance with the following sched-
ule and that such variation shall have effect from the
beginning of the first pay period commencing on or after
the 25th day of October 2000.

COMMISSION IN COURT SESSION
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

SCHEDULE.
1. Clause 2.—Arrangement: Delete this clause and insert in

lieu thereof the following—

2.—ARRANGEMENT
1. Title

1B. Minimum Adult Award Wage
2. Arrangement
3. Area and Scope
4. Definitions
5. Contract of Service
6. Hours
7. Overtime
8. Shift Work
9. Meal Money

10. Higher Duties
11. Qualifications Loading
12. Holidays and Annual Leave
13. Sick Leave
14. Maternity Leave
15. Short/Bereavement Leave
16. Long Service Leave
17. District Allowance
18. Car Allowance
19. Travelling
20. Transfers
21. Travelling Time
22. Relieving or Special Duty
23. Travelling, Transfers and Relieving Duty
24. Removal Allowance
25. Dirty Work
26. Protective Clothing and Uniforms
27. Part-Time Employees
28. Casual Employees
29. Special Rates and Provisions
30. Payment of Wages
31. Time and Wages Record
32. Right of Entry
33. Posting of Award
34. Introduction to Change
35. Study Leave
36. No Reduction
37. Wages
38. Deleted
39. Trade Union Training Leave
40. Leave to Attend Union Business
41. Continuity of Entitlements
42. House Supervisors and House Managers
43. Consultation and Enterprise Bargaining
44. Salary Packaging

Appendix—Resolution of Disputes Requirement
Schedule A—Parties to the Award
Schedule B—Respondents
Schedule C—Memorandum of Agreement
Appendix—S.49B—Inspection Of Records Require-
ments

2. Clause 43.—Consultation and Enterprise Bargaining:
Immediately following this clause insert a new Clause 44.—
Salary Packaging.
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44.—SALARY PACKAGING
(1) For the purposes of this award ‘salary packaging’ shall

mean an arrangement whereby the wage or salary benefit aris-
ing under a contract of employment is reduced, with another
or other benefits to the value of the replaced salary being sub-
stituted and due to the employee.

(2) The employer and an employee bound by this award
may enter into a salary packaging arrangement subject to the
following—

(a) The employer shall take all reasonable steps to en-
sure that any salary package complies with taxation
and other relevant laws;

(b) The agreement shall be in writing and the employer
is to provide a copy to the employee before the ar-
rangement comes into effect;

(c) The agreement shall include details of the employ-
ee’s classification and salary level applying
immediately prior to the salary packaging, coming
into effect, and the details of the package;

(d) The value of any agreed salary package, viewed ob-
jectively, shall not be less than the value of
entitlements under this award which otherwise ap-
ply;

(e) An agreed salary package is not to add to the em-
ployer’s total employment cost. Accordingly—

(i) the employer is entitled to charge the employee
a reasonable administration fee to cover the
cost incurred by the employer in providing and
administering salary packaging but the fee
charged is not to lower its total employment
cost;

(ii) Any additional tax, charges, penalties or costs
that may become payable by the employer or
employee after an agreement to salary pack-
age is entered into as a direct result of
providing salary packaging, shall be borne by
the employee;

(f) Employees may package salary up to the maximum
amount that may be packaged without the employer
or employee incurring additional tax;

(g) Subject to applicable taxation laws and provided
there is reasonable cause, the employer or the em-
ployee may terminate the salary packaging
agreement by the giving of one month’s notice, or
by agreement between the employer and the em-
ployee, by the giving of a lesser period of notice.
Reasonable cause shall include circumstances where
the provision of salary packaging is no longer or
will no longer, be at no cost to the employer;

(3) An employer shall not unreasonably withhold agreement
to salary packaging on request from an employee.

(4) In the event of a dispute arising concerning the opera-
tion of this clause the dispute shall be resolved in accordance
with Appendix—Resolution of Disputes Requirements to this
Award.

(5) The provisions of this clause shall not apply to casual
employees.

2000 WAIRC 00980
SOCIAL TRAINERS AND ASSISTANT SUPERVISORS’

(ACTIV FOUNDATION) AWARD.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES AUSTRALIAN LIQUOR,
HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
ACTIV FOUNDATION INC,
RESPONDENT

CORAM COMMISSION IN COURT SESSION
COMMISSIONER A R BEECH
COMMISSIONER J H SMITH
COMMISSIONER S WOOD

DELIVERED WEDNESDAY, 25 OCTOBER 2000
FILE NO APPLICATION 8 OF 2000
CITATION NO.
__________________________________________________________________________________

Result Award varied.
Representation
Applicant Ms S. Ellery appeared on behalf of the

applicant.
Respondent Mr D. Parker (of counsel) appeared on

behalf of the respondent.
__________________________________________________________________________________

Order.
HAVING HEARD Ms S. Ellery on behalf of the Australian
Liquor, Hospitality and Miscellaneous Workers Union, West-
ern Australian Branch and Mr D. Parker (of counsel) on behalf
of the respondent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979, hereby
orders—

THAT the Social Trainers and Assistant Supervisors’
(ACTIV Foundation) Award be varied in accordance with
the following schedule and that such variation shall have
effect from the beginning of the first pay period com-
mencing on or after the 25th day of October 2000.

COMMISSION IN COURT SESSION
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

Schedule.
3. Clause 2.—Arrangement: Delete this clause and insert in

lieu thereof the following—

2.—ARRANGEMENT
1. Title

1B. Minimum Adult Award Wage
2. Arrangement
3. Scope
4. Contract of Service
5. Definitions
6. Annual Increments
7. Hours of Duty
8. Overtime
9. General Conditions

10. Holidays and Annual Leave
11. Short/Bereavement Leave
12. Sick Leave
13. Maternity Leave
14. Long Service Leave
15. Travelling
16. Transfers
17. Relieving or Special Duty
18. Travelling, Transfers and Relieving Duty—Rates of

Allowance
19. Removal Allowance
20. Motor Vehicle Allowance
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21. Shift Work
22. Higher Duties
23. Qualifications Allowance
24. Meal Charge
25. Part-Time Employees
26. Casual Employees
27. Interviews
28. Special Rates and Provisions
29. Introduction to Change
30. Study Leave
31. No Reduction
32. Wages
33. Copies of Award
34. Deleted
35. Trade Union Training Leave
36. Leave to Attend Union Business
37. Payment of Wages
38. Continuity of Entitlements
39. Consultation and Enterprise Bargaining
40. Salary Packaging

Appendix Resolution of Disputes Requirements
Schedule A Parties to the Award
Schedule B Respondents
Schedule C Memorandum of Agreement

2. Clause 39.—Consultation and Enterprise Bargaining:
Immediately following this clause insert a new Clause 40.—
Salary Packaging.

40.—SALARY PACKAGING
(1) For the purposes of this award ‘salary packaging’ shall

mean an arrangement whereby the wage or salary benefit aris-
ing under a contract of employment is reduced, with another
or other benefits to the value of the replaced salary being sub-
stituted and due to the employee.

(2) The employer and an employee bound by this award
may enter into a salary packaging arrangement subject to the
following—

(a) The employer shall take all reasonable steps to en-
sure that any salary package complies with taxation
and other relevant laws;

(b) The agreement shall be in writing and the employer
is to provide a copy to the employee before the ar-
rangement comes into effect;

(c) The agreement shall include details of the employ-
ee’s classification and salary level applying
immediately prior to the salary packaging, coming
into effect, and the details of the package;

(d) The value of any agreed salary package, viewed ob-
jectively, shall not be less than the value of
entitlements under this award which otherwise ap-
ply;

(e) An agreed salary package is not to add to the em-
ployer’s total employment cost. Accordingly—

(i) the employer is entitled to charge the employee
a reasonable administration fee to cover the
cost incurred by the employer in providing and
administering salary packaging but the fee
charged is not to lower its total employment
cost;

(ii) Any additional tax, charges, penalties or costs
that may become payable by the employer or
employee after an agreement to salary pack-
age is entered into as a direct result of
providing salary packaging, shall be borne by
the employee;

(f) Employees may package salary up to the maximum
amount that may be packaged without the employer
or employee incurring additional tax;

(g) Subject to applicable taxation laws and provided
there is reasonable cause, the employer or the em-
ployee may terminate the salary packaging
agreement by the giving of one month’s notice, or
by agreement between the employer and the em-
ployee, by the giving of a lesser period of notice.
Reasonable cause shall include circumstances where
the provision of salary packaging is no longer or
will no longer, be at no cost to the employer;

(3) An employer shall not unreasonably withhold agreement
to salary packaging on request from an employee.

(4) In the event of a dispute arising concerning the opera-
tion of this clause the dispute shall be resolved in accordance
with Appendix—Resolution of Disputes Requirements to this
Award.

(5) The provisions of this clause shall not apply to casual
employees.

2000 WAIRC 00987
ACTIV FOUNDATION (SALARIED OFFICERS) AWARD

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES HOSPITAL SALARIED OFFICERS
ASSOCIATION OF WESTERN
AUSTRALIA (UNION OF
WORKERS), APPLICANT
v.
ACTIV FOUNDATION INC,
RESPONDENT

CORAM COMMISSION IN COURT SESSION
COMMISSIONER A R BEECH
COMMISSIONER J H SMITH
COMMISSIONER S WOOD

DELIVERED WEDNESDAY, 25 OCTOBER 2000
FILE NO/S APPLICATION 289 OF 2000
CITATION NO. 2000 WAIRC 00987
_______________________________________________________________________________

Result Award varied.
Representation
Applicant Mr C. Panizza appeared on behalf of the

applicant.
Respondent Mr D. Parker (of counsel) appeared on

behalf of the respondent.

_______________________________________________________________________________

Order.
HAVING HEARD Mr C. Panizza on behalf of the Hospital
Salaried Officers Association of Western Australia (Union of
Workers), and Mr D. Parker (of counsel) on behalf of the re-
spondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979, hereby orders—

THAT the ACTIV Foundation (Salaried Officers)
Award, No. 13 of 1977 be varied in accordance with the
following schedule and that such variation shall have ef-
fect from the beginning of the first pay period
commencing on or after the 25th day of October 2000.

COMMISSION IN COURT SESSION
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

Schedule.
4. Clause 2.—Arrangement: Delete this clause and insert in

lieu thereof the following—

2.—ARRANGEMENT
1. Title

1B. Minimum Adult Award Wage
2. Arrangement
3. Scope
4. Area
5. Term
6. Definitions
7. Right of Entry
8. Inspection of Salary Record
9. Contract of Service

10. Salaries
11. Payment of Salaries
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12. Higher Duties
13. Hours
14. Overtime
15. Meal Money
16. Holidays and Annual Leave
17. Short Leave
18. Sick Leave
19. Parental Leave
20. Long Service Leave
21. Motor Vehicle Allowances
22. Travelling
23. Transfers
24. Travelling Time
25. Relieving or Special Duty
26. Travelling, Transfers and Relieving Duty—Rates of

Allowance
27. Removal Allowance
28. Dirty Work
29. Consultation and Enterprise Bargaining
30. Shift Work
31. Protective Clothing and Uniforms
32. District Allowance
33. Salary Packaging
34. Channel of Communication
35. Board of Reference
36. Part-Time Employees
37. Casual Employees
38. Deleted
39. Present Practice
40. Deleted
41. Deleted
42. Leave to Attend Union Business
43. Trade Union Training Leave
44. Introduction of Change
45. Flexibility Agreement

Appendix—Resolution of Disputes Requirements
Schedule A—Named Union Party
Schedule B—Minimum Salaries
Schedule C—Classification and Grading of Employ-
ees
Schedule D—Classification Conversion Table
Schedule E—Respondent
Appendix—S.49B—Inspection Of Records Require-
ments

2. Clause 19.—Maternity Leave: Delete this clause and in-
sert in lieu thereof the following—

19.—PARENTAL LEAVE
(1) Definitions
For the purpose of this clause—

(a) “Child” means a child of the employee under the
age of one year except for adoption of a child where
“child” means a person under the age of five years
of age who is placed with the employee for the pur-
pose of adoption, other than a child or step-child of
the employee or of the spouse of the employee or
child who has previously lived continuously with
the employee for a period of six months or more.

(b) “Parental leave” means maternity, paternity or adop-
tion leave taken in accordance with this clause.

(2) Basic entitlement
(a) Employees who have completed not less than 12 months’

continuous service are entitled to 52 weeks unpaid parental
leave in relation to the birth or adoption of their child. For
females maternity leave may be taken and for males paternity
leave may be taken. Adoption leave may be taken in the case
of adoption.

(b) Parental leave is to be available to only one parent at a
time, except that both parents may simultaneously access the
leave in the following circumstances—

(i) for maternity leave and paternity leave, an unbroken
period of one week at the time of the birth of the
child—

(ii) for adoption leave, an unbroken period of up to three
weeks at the time of placement of the child.

(c) In order to demonstrate to the employer that, subject to
paragraph (b), only one parent will be off on Parental leave at

a time an employee shall, when applying for parental leave,
provide the employer with a statutory declaration stating par-
ticulars of any period of parental leave sought or taken by his
or her spouse.

(3) Maternity leave
(a) An employee will provide to the employer at least 10

weeks in advance of the expected date of confinement—
(i) a certificate from a registered medical practitioner

stating that she is pregnant and the expected date of
confinement; and

(ii) written notification of the date on which she pro-
poses to commence maternity leave, and the period
of leave to be taken.

(b) Subject to paragraph (c) and unless agreed otherwise
between employer and employee, an employee may commence
parental leave at any time within six weeks immediately prior
to the expected date of the birth.

(c) Where an employee continues to work within the six
week period immediately prior to the expected date of birth,
or where the employee elects to return to work within six weeks
after the birth of the child, an employer may require the em-
ployee to provide a medical certificate stating that she is fit to
work on her normal duties.

(d) Where the pregnancy of an employee terminates after
27 weeks and the employee has not commenced maternity
leave, the employee may take unpaid leave (to be known as
special maternity leave) for such period as a registered medi-
cal practitioner certifies as necessary, except that where an
employee is suffering from an illness not related to the direct
consequences of the delivery, an employee shall be entitled to
access paid sick leave to which she is entitled, in lieu of, or in
addition to, special maternity leave.

(e) Where leave is granted under paragraph (d) of this
subclause, during the period of leave an employee may return
to work at any time, as agreed between the employer and the
employee provided that time does not exceed four weeks from
the recommencement date desired by the employee.

(f) Where the pregnancy of an employee then on maternity
leave terminates other than by the birth of a living child, it
shall be the right of the employee to resume work at a time
nominated by the employer which shall not exceed four weeks
from the date of notice in writing by the employee to the em-
ployer that she desires to resume work.

(g) Where an employee then on maternity leave suffers ill-
ness related to her pregnancy, she may take such paid sick
leave as to which she is then entitled and such further unpaid
leave (to be known as special maternity leave) as a registered
medical practitioner certifies as necessary before her return to
work provided that the aggregate of paid sick leave, special
maternity leave and maternity leave shall not exceed twelve
months.

(4) Paternity leave
An employee will provide to the employer, at least 10 weeks

prior to each proposed period of paternity leave —
(a) a certificate from a registered medical practitioner

which names his spouse, states that she is pregnant
and the expected date of confinement, or states the
date on which the birth took place; and

(b) written notification of the date on which he proposes
to start and finish the period of paternity leave.

(5) Adoption leave
(a) The employee will notify the employer at least 10 weeks

in advance of the date of commencement of adoption leave
and the period of leave to be taken. An employee may com-
mence adoption leave prior to providing such notice where
through circumstances beyond the control of the employee,
the adoption of a child takes place earlier.

(b) The employer may require an employee to provide con-
firmation from the appropriate government authority of the
placement.

(c) The employer shall grant an employee who is seeking to
adopt a child such unpaid leave as is required by the employee
to attend any compulsory interviews or examinations as are
necessary as part of the adoption procedure. Where paid leave
is available to the employee, the employer may require the
employee to take such leave in lieu of unpaid leave.
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(d) Where the placement of child for adoption with an em-
ployee does not proceed or continue, the employee will notify
the employer immediately and the employer will nominate a
time not exceeding four weeks from the date of notification
for the employee’s return to work.

(6) Variation of notice period
Notwithstanding the requirement to give at least 10 weeks

notice of the date of commencement of parental leave, such
notice may be for a greater or lesser period, where it is neces-
sary to vary the date of commencement of parental leave due
to a variation in the actual date of arrival of the child. Such
variation does not count as a variation for the purposes of
subclause (7) of this clause.

(7) Variation of period of parental leave
Unless agreed otherwise between the employer and em-

ployee, an employee may apply to their employer to change
the period of parental leave on one occasion. Any such change
shall be notified at least four weeks prior to the commence-
ment of the changed arrangements.

(8) Parental leave and other entitlements
(a) An employee may in lieu of or in conjunction with paren-

tal leave, access other paid leave entitlements which the employee
has accrued, such as annual leave and long service leave, sub-
ject to the total amount of leave not exceeding 52 weeks.

(b) The employer may require an employee on parental leave
to be paid any accrued time off in lieu of overtime, during
such period of leave and prior to the payment of any other
leave entitlements in accordance with paragraph (a) of this
subclause.

(9) Transfer to a safe job
(a) Where an employee is pregnant and, in the opinion of a

registered medical practitioner, illness or risks arising out of
the pregnancy or hazards connected with the work assigned
to the employee make it inadvisable for the employee to con-
tinue at her present work, the employee will, if the employer
deems it practicable, be transferred to a safe job at the rate
and on the conditions attaching to that job until the commence-
ment of maternity leave.

(b) If the transfer to a safe job is not practicable, the em-
ployee may elect, or the employer may require the employee,
to commence parental leave.

(10) Entitlement to part-time employment
(a) Where an employee is pregnant, and has a doctors certifi-

cate advising that it would be preferable for the employee to
work part-time, or where an employee is eligible for parental
leave, and the employer agrees, the employee may work part-
time, the terms of which are to be agreed in writing, in one or
more periods at any time until the child’s second birthday or
until the second anniversary of the placement of the child.

(b) The work to be performed part-time need not be the
work performed by the employee in his or her former posi-
tion.

(11) Returning to work after a period of parental leave or
part-time work

(a) An employee will notify of their intention to return to
work after a period of parental leave or part-time work en-
tered into in accordance with this clause at least four weeks
prior to the expiration of the leave or part-time work.

(b) An employee will be entitled to the position that they
held immediately before proceeding on parental leave. In the
case of an employee transferred to a safe job pursuant to
subclause (9), the employee will be entitled to return to the
position they held immediately before such transfer. An em-
ployee who entered into part-time work in accordance with
subclause (10) will be entitled to return to his or her former
position.

(c) When such position no longer exists but there are other
positions available, which the employee is qualified for and is
capable of performing, the employee will be entitled to a po-
sition as nearly comparable in status and pay to that of their
former position.

(12) Replacement employees
(a) A replacement employee is an employee specifically

engaged or temporarily promoted or transferred, as a result of
an employee proceeding on parental leave.

(b) A replacement employee will be informed of the tempo-
rary nature of the employment and of the rights of the employee
who is being replaced.

(13) Notwithstanding any award, agreement or other provi-
sion to the contrary—

(a) absence on parental leave shall not break the conti-
nuity of service of an employee but shall not be taken
into account in calculating the period of service for
any purpose of the Award.

(b) Commencement of part-time employment in accord-
ance with this clause, and return from part time to
full-time work under this clause, shall not break the
continuity of service or employment.

3. Clause 33.—Deleted: Delete this clause and insert in lieu
thereof the following—

33.—SALARY PACKAGING
(1) For the purposes of this award ‘salary packaging’ shall

mean an arrangement whereby the wage or salary benefit aris-
ing under a contract of employment is reduced, with another
or other benefits to the value of the replaced salary being sub-
stituted and due to the employee.

(2) The employer and an employee bound by this award
may enter into a salary packaging arrangement subject to the
following—

(a) The employer shall take all reasonable steps to en-
sure that any salary package complies with taxation
and other relevant laws;

(b) The agreement shall be in writing and the employer
is to provide a copy to the employee before the ar-
rangement comes into effect;

(c) The agreement shall include details of the employ-
ee’s classification and salary level applying
immediately prior to the salary packaging, coming
into effect, and the details of the package;

(d) The value of any agreed salary package, viewed ob-
jectively, shall not be less than the value of
entitlements under this award which otherwise ap-
ply;

(e) An agreed salary package is not to add to the em-
ployer’s total employment cost. Accordingly—

(i) the employer is entitled to charge the employee
a reasonable administration fee to cover the
cost incurred by the employer in providing and
administering salary packaging but the fee
charged is not to lower its total employment
cost;

(ii) Any additional tax, charges, penalties or costs
that may become payable by the employer or
employee after an agreement to salary pack-
age is entered into as a direct result of
providing salary packaging, shall be borne by
the employee;

(f) Employees may package salary up to the maximum
amount that may be packaged without the employer
or employee incurring additional tax;

(g) Subject to applicable taxation laws and provided
there is reasonable cause, the employer or the em-
ployee may terminate the salary packaging
agreement by the giving of one month’s notice, or
by agreement between the employer and the em-
ployee, by the giving of a lesser period of notice.
Reasonable cause shall include circumstances where
the provision of salary packaging is no longer or
will no longer, be at no cost to the employer;

(3) An employer shall not unreasonably withhold agreement
to salary packaging on request from an employee.

(4) In the event of a dispute arising concerning the opera-
tion of this clause the dispute shall be resolved in accordance
with Appendix—Resolution of Disputes Requirements to this
Award.

(5) The provisions of this clause shall not apply to casual
employees
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AWARDS/AGREEMENTS—
Application for—

ALLECT SERVICES (BENTLEY WA) ENTERPRISE
AGREEMENT 2000.
No. AG 233 of 2000.

2000 WAIRC 00911
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE AUTOMOTIVE, FOOD, METALS,

ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R S — W E S T E R N
AUSTRALIAN BRANCH, APPLICANT
v.
ALLECT SERVICES, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED TUESDAY, 17 OCTOBER 2000
FILE NO AG 233 OF 2000
CITATION NO. 2000 WAIRC 00911
___________________________________________________________________________

Result Registered Agreement
Representation
Applicant Mr G. Sturman appeared on behalf of the

applicant
Respondent No appearance on behalf of the

respondent
___________________________________________________________________________

Order.
HAVING heard Mr G. Sturman on behalf of the Applicant
and there being no appearance for the Respondent, and by
consent, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the two parties
lodged in the Commission on 25 September 2000 enti-
tled Allect Services (Bentley WA) Enterprise Agreement
2000 be registered as an Industrial Agreement.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

 Schedule.

ALLECT SERVICES (BENTLEY, WA) ENTERPRISE
AGREEMENT 2000

1.0—TITLE
This Agreement shall be referred to as the Allect Services

(Bentley, WA) Enterprise Agreement 2000 (hereinafter called
the Agreement).

2.0—ARRANGEMENT
Clause Subject

1. Title
2. Arrangement
3. Parties Bound
4. Date and Period of Operation
5. Relationship to the Award
6. Twelve Hour Shift
7. Rates of Pay
8. Disputes Settlement Procedure
9. Next Agreement

10. Signatories

3.0—PARTIES BOUND
This Agreement shall be binding upon

3.1 Allect Services (the Company), 38 Sorbonne Cres-
cent, Canning Vale, WA 6155, where Allect Services’
employees are on site at National Foods’ operations
in Bentley, WA.

3.2 The Automotive, Food, Metals, Engineering, Print-
ing and Kindred Industries Union of Workers,

Western Australian Branch (the AMWU), it’s Offic-
ers and members.

3.3 This Agreement applies to approximately five (5)
employees.

4.0—DATE AND PERIOD OF OPERATION
This Agreement shall operate from 1 January, 1999 and shall

remain in force until 30 June, 2001.

5.0—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read and interpreted wholly in con-

junction with the Metal Trades (General) Award No 13 of 1965
(the Award), provided that where there is any inconsistency
between the Award and the express terms of this Agreement,
the express terms of this Agreement shall apply.

6.0—TWELVE HOUR SHIFT
6.1 It is acknowledged that the ordinary hours of work un-

der the Metal Trades (General) Award are 38 hours per week.
This Agreement seeks to enter into an arrangement whereby
employees work an average of 42 hours per week based on
the same shift arrangement and subsequent pay agreement
worked by electricians employed at the National Foods’ Bent-
ley site. The roster demonstrates that in any one 8 week cycle
employees will be required to work either 4 x 12 hour shifts
or 3 x 12 hour shifts in any one pay week. This averages to 42
hours per pay week.

6.2 Wage rates will be as per Clause 7 of this Agreement.
6.3 Superannuation will be paid on the annualised wage

rate, at the appropriate percentage specified in the Superan-
nuation Guarantee Act.

6.4 Overtime
(a) Hours worked outside of the rostered hours as speci-

fied in 6.1 above, shall be deemed to be overtime,
and shall be calculated at the rate of the appropriate
underpinning 38 hour rate specified in Clause 7 of
this Agreement. Overtime penalties of double time
will apply to this underpinning rate of pay.

(b) The primary premise of this Agreement is that over-
time be minimised where possible, and it is the
Company’s position that other than in emergency
circumstances no more than the one-hour overtime
per week per employee should be worked on aver-
age. Provided that all tradespersons employed under
this Agreement will be given the opportunity to ac-
cess the equivalent of one hour’s overtime per week
(4 x 12 hour shifts), to be taken in whole shifts.
Employees can elect to access this overtime and will
be paid accordingly. Where an employee does not
access the overtime, no additional amount will ap-
ply.

(c) It is agreed that the amount of overtime worked un-
der this roster system will be recorded.

(d) The Company reserves the right under extraordinary
circumstances to request that employees work an ad-
ditional amount of overtime.

6.5 Training
Any training performed during the rostered days off shall be

paid at single rates of pay or, alternatively, another day must be
taken at a mutually convenient time. The rate of pay is the com-
posite rate of $24.1643 per hour. Wages will be paid for the
number of hours during which the training takes place.

6.6 Annual Leave
(a) It is agreed that an additional week’s annual leave

be paid to tradespersons working under this Agree-
ment.

(b) That is, an employee, employed under this roster
agreement shall accrue annual leave at the rate of
190 hours per annum. 12 hours of annual leave will
be deducted for every day’s absence. Annual leave
loading of 17.5% has been incorporated into the rates
specified in Clause 7 and will not be paid in addi-
tion to these rates.

(c) Tradespersons employed under this Agreement will
continue to receive an average pay each week whilst
on annual leave, based on the hours specified in
6.1 above.
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6.7 Sick Leave
(a) Tradespersons employed under this roster agreement

shall be entitled to 76 hours’ sick leave per annum.
12 hours of sick leave will be deducted for every
day’s absence.

(b) Tradespersons employed under this Agreement will
continue to receive an average pay each week whilst
on sick leave, based on the hours specified in 6.1
above.

6.8 Long Service Leave
(a) Tradespersons employed under this roster agreement

shall be entitled to 494 hours’ long service leave
every 15 years. 12 hours of long service leave will
be deducted for every shift’s absence, totalling
41.166 shifts.

(b) The amount of total time taken off will depend on
what point in the roster the employee is before tak-
ing the long service leave.

(c) Tradespersons employed under this Agreement will
continue to receive an average pay each week whilst
on long service leave, based on the hours specified
in 6.1 above.

6.9 Fit for Work/Additional Employment
(a) All employees employed under this Agreement are

required to and agree to present for work each shift
in a state fit to work.

(b) No employee who is employed under this Agree-
ment shall engage in or secure additional
employment without consultation with Allect Serv-
ices.

6.10 Public Holidays
(a) Tradespersons working under this Agreement will

be rostered to work all public holidays. Payment for
working public holidays has been included in cal-
culations specified in Clause 7 and no additional
loading will be paid.

(b) Provided that a minimum of 6 weeks’ notice is given
to tradespersons required to work on Christmas Day.
It is agreed that tradespersons employed shall only
be called in to work Christmas Day if the mainte-
nance affects the operation of the plant.

7.0—RATES OF PAY
7.1 The following wage rates will apply from the dates speci-

fied, and paid on a weekly basis—
Rate at
which

Overtime
is to be

Hourly Weekly Annually Calculated
Current Rates $24.1643 $1,014.90 $52,775.00 $16.8268
Stage One
As at 14.12.1998 $25.1309 $1,055.50 $54,886.00 $17.5000
Stage Two
As at 14.12.1999 $26.1361 $1,097.72 $57,081.44 $18.2000
Stage Three
As at 14.12.2000 $26.6588 $1,119.67 $58,223.07 $18.5640

7.2 It is recognised that electrical tradesperson operating at
the National Foods’ site in Bentley, WA are classified as C8.

7.3 Apprentices will be paid the appropriate percentage of
the level specified in 7.1 above, while they are employed to
work at the Bentley site.

7.4 Junior employees will be paid the appropriate adult clas-
sification rate for work performed.

7.5 The special rates and conditions, including electrical
licence allowance, contained in Clause 18 of the Metal Trades
(General) Award No 13 of 1965 will continue to apply to
employees covered by this Agreement.

8.—DISPUTES SETTLEMENT PROCEDURE
The dispute procedure contained in Clause 34—Avoidance

of Industrial Disputes of the Metal Trades (General) Award
No 13 of 1965 will apply in the event of any dispute or disa-
greement among the parties to this Agreement.

9.—NEXT AGREEMENT
The parties shall commence discussion on the next phase of

enterprise bargaining three (3) months prior to the expiration
of this Agreement.

10.—SIGNATORIES
Signed on behalf of the Automotive, Food, Metals, Engi-

neering, Printing and Kindred Industries Union of Workers,
Western Australian Branch

Common seal
J. Ferguson
Date:   ____20.9.00_________
Signed on behalf of Allect Services
R. Farrow
Date:   ___6.9.00__________

CAREY BAPTIST COLLEGE INC. (ENTERPRISE
BARGAINING) AGREEMENT 2000.

No. AG 213 of 2000.

2000 WAIRC 00887
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE INDEPENDENT SCHOOLS

SALARIED OFFICERS’
ASSOCIATION OF WESTERN
AUSTRALIA, INDUSTRIAL UNION
OF WORKERS, AND OTHERS

APPLICANT
v.
(NOT APPLICABLE)

RESPONDENT
CORAM COMMISSIONER S J KENNER
DELIVERED THURSDAY, 12 OCTOBER 2000
FILE NO/S AG 213 OF 2000
CITATION NO. 2000 WAIRC 00887
_______________________________________________________________________________

Representation
Applicant Mr N Briggs
Respondent No appearance by respondent
_______________________________________________________________________________

Order
HAVING heard Mr N Briggs on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Carey Baptist College Inc. (Enterprise Bar-
gaining) Agreement 2000 as filed in the Commission on
1 September 2000 in the terms of the following schedule
be and is hereby registered as an industrial agreement.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This agreement shall be known as Carey Baptist College

Inc. (Enterprise Bargaining) Agreement 2000.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement
4. Scope of Agreement
5. Date and Duration of Agreement
6. Expiration of Agreement
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7. Relationship to Parent Award
8. Single Bargaining Unit
9. Objective

10. Salary Rates
11. Agreed Efficiency Improvements
12. Review of Agreement
13. Dispute Resolution Procedures
14. No Reduction
15. No Further Claims
16. No Precedent
17. Signatories

3.—PARTIES TO THE AGREEMENT
This agreement is made between Carey Baptist College (the

College) and The Independent Schools Salaried Officers’ As-
sociation of Western Australia, Industrial Union of Workers
(the ISSOA), a registered organisation of employees.

4.—SCOPE OF AGREEMENT
(1) This agreement shall apply to teachers who are employed

within the scope of the Independent Schools’ Teachers’ Award
1976 (the award) by the College and Assistant Principals as
defined by the College.

(2) The numbers of employees covered by this agreement is
23 (or equivalent).

5.—DATE AND DURATION OF AGREEMENT
(1) This agreement shall come into effect on Thursday the

12th day of October 2000 and shall expire on the 31st day of
December, 2000.

(2) The parties have agreed to meet no later than 31 August
2000 to review this agreement.

6.—EXPIRATION OF AGREEMENT
On the expiration of this agreement and in the absence of

the registration of a subsequent enterprise agreement the pro-
visions of the award and/or this agreement, whichever is the
greater, shall prevail for the purposes of the conditions of
employment that will apply to employees covered by this
agreement.

7.—RELATIONSHIP TO PARENT AWARD
This agreement shall be read and interpreted in conjunction

with the award. Where there is any inconsistency between this
agreement and the award, this agreement will prevail to the
extent of the inconsistency.

8.—SINGLE BARGAINING UNIT
The bodies party to this agreement have formed a single

bargaining unit. The single bargaining unit has conducted
negotiations with the College and reached full agreement.

9.—OBJECTIVE
The nature and purposes of this agreement are to—

(1) Consolidate and develop further, initiatives arising
out of the award restructuring process.

(2) Accept a mutual responsibility to maintain a work-
ing environment which will ensure that the College
and its staff become genuine participants and con-
tributors to the aims, objectives and philosophy of
the College.

(3) Safeguard and improve the quality of teaching and
learning by emphasising the upgrading of profes-
sional skills and knowledge. The College and the
teaching staff acknowledge that this upgrading of
skills and experience can best occur when both Col-
lege and staff share responsibility for professional
development by undertaking both in-service and ex-
ternal courses and training, partly during College
time and partly during teachers’ time.

10.—SALARY RATES
(1) On and from 1 January 1999 the minimum annual rate

of salary payable to teachers engaged in the classifications
prescribed in Clause 11.—Salaries of the award shall be—

(a) Step from 1 January 1999
$

1 26,645
2 28,030

Step from 1 January 1999
$

3 29,645
4 30,924
5 32,925
6 34,864
7 37,395
8 39,081
9 41,827

10 43,113
11 44,898
12 48,264

(b)
Role ANNUAL ADMIN TIME

SALARY ALLOWANCE
1 JANUARY

1999
$

Assistant
Principal Year 1 58,597 0.5

Year 2 61,185 0.6
Year 3 62,804 0.8
Year 4 64,424 0.8

(2) In determining the appropriate minimum salary level
the following will apply—

(a) Teachers not elsewhere provided for shall commence
at Step 1 and proceed by annual increments to and
including Step 9.

(b) Two year or three year trained teacher holding a
Teacher’s Certificate or a Teacher holding a Univer-
sity Degree (other than Bachelor of Education) but
not a Teacher’s Certificate shall commence at Step 3
and proceed by annual increments to and including
Step 9.

(c) Teacher holding University Degree and Diploma of
Education or University Degree and Teacher’s Cer-
tificate or Bachelor of Education Degree shall
commence at Step 5 and proceed by annual incre-
ments to and including Step 12.

(d) Teacher holding the qualifications as outlined in para-
graph (c) of this subclause plus a second or higher
degree as outlined in paragraph (f) of this clause shall
commence at Step 6 and proceed by annual incre-
ments to and including Step 12.

(e) A teacher who obtains an additional qualification
which is recognised as the equivalent to an addi-
tional year of training, shall be credited with the extra
year for the salary purpose.

(f) A teacher who obtains a second, or higher degree,
shall be credited with one extra year’s experience
for salary purposes. For the purposes of this
subclause, a second or higher degree shall mean to
include a graduate diploma or a degree at honours
level.

(g) The years of experience is indicated by the equiva-
lent number of steps from the entry level.

(3) In the event of any safety net adjustment being applied
to the award, such adjustment shall be absorbed into the sal-
ary rates prescribed by this agreement.

(4) Relief Teachers employed for five consecutive working
days or less shall be paid a daily rate calculated as
follows—

(a) Less than four year trained, a rate calculated at Step
3 of subclause (1) paragraph (a) of this clause, di-
vided by 200.

(b) Four year trained, a rate calculated at Step 5 of
subclause (1) paragraph (a) of this clause, divided
by 200.

11.—AGREED EFFICIENCY IMPROVEMENTS
(1) Long Service Leave

(a) From 1 January 1998 a teacher’s entitlement to paid
long service will accrue at the following rates—

(i) 1.25 weeks for each year of service;
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(ii) after 8 years of service, 1.67 weeks for each
year of service. Long Service Leave for
part-time teachers will be paid at the aver-
age of the part-time rate over the years of
accrual;

(iii) for the first 10 years of the College commenc-
ing on 1 January 1998, Long Service Leave
may be taken after 8 years but only on agree-
ment of the Principal and appropriate Assistant
Principal.

(b) Entitlement to pro-rata payment on termination or
resignation will apply after the completion of the
sixth year of service.

(2) Carer’s Leave
(a) A teacher may use up to five days per year from

their annual sick leave to care for a family member
in need of care provided that the teacher—

(i) informs the Principal of the need for Carer’s
Leave and the estimated period of absence at
the first opportunity; and

(ii) except for the first day’s absence in the se-
quence of consecutive days and if requested
by the College provide a medical certificate
setting out the particulars of the illness or in-
jury or other adequate evidence of the need
for leave.

(b) Carer’s leave shall not accumulate from year to year.
(3) Temporary Employment

(a) Unless otherwise agreed in writing, all initial ap-
pointments of teachers will be for a period of 12
months.

(b) At the end of the 12 month period the teacher will
be offered an ongoing contract provided that per-
formance satisfactory to the College Council has
been achieved by the teacher.

(c) If the Council is of the view that satisfactory per-
formance has not been achieved by the teacher then
an ongoing contract will not be offered to that teacher,
however in the Council’s discretion, a further 12
month contract may be offered at the conclusion of
which the terms of this subclause will otherwise
apply.

(d) Any teacher on a 12 month contract pursuant to this
subclause will be advised by the end of term 3 as to
whether an ongoing contract will be offered to that
teacher.

(4) Duties Other Than Teaching—Time Allocation
(a) Primary College

(i) Pre—Primary
(aa) Term One and Term Two will be full

time centre with four days contact each
week and 310 minutes DOTT time.

(bb) Three and Four will be 5 days per week
with a minimum of 250 minutes DOTT
time.

(ii) Primary
(aa) A minimum of 200 minutes of DOTT

time will be available.
(bb) DOTT loss through absence of special-

ist staff will be reimbursed at a later
time via a relief teacher taking the col-
lective DOTT on one day for involved
teachers.

(b) Middle School
(i) It is agreed duties other than teaching (DOTT)

should be fixed at a minimum of 20% of the
total available instructional time. Classroom
teaching time and agreed administrative re-
lief will make up the remaining 80%. Part time
DOTT time will be calculated using the same
proportions.

(ii) Full time teachers agree to perform a maxi-
mum of one period per fortnight of relief
teaching during their DOTT time.

(iii) Part time teachers agree to perform relief
teaching during their DOTT time in the same
proportion.

(5) Professional Hours
(a) Staff are asked to be at work by 8:15 a.m. each work-

ing day and to be generally available for a reasonable
time after the end of all classes on each day in the
appropriate School (Primary, Middle, Senior) as
negotiated with the Principal, having regard to Duty
of Care, meeting with parents, staff meetings, Pro-
fessional Development and other matters determined
by the Principal. It is recognised in this regard that
classes in the Primary College finish earlier than
classes in the Middle and Senior Colleges. It is also
recognised that there will be some occasions in
which, consistent with professional standards, a staff
member will be required to remain at College for a
longer period than is normal.

(b) All teaching staff will be required to negotiate a pro-
fessional hours as in paragraph (a) with the Principal,
(a reasonable period of time) which is in addition to
the College’s instructional hours for extra-curricu-
lar activities. All teaching staff are required to
negotiate a reasonable period of time for extra-cur-
ricular activities with the principal which is in
addition to the College’s professional hours referred
to in paragraph (a) of this subclause.

(6) Performance Review System
All staff agree to participate in The College Performance

Review Program. Assistant Principals agree to—
(a) partner with the principal in implementing a Per-

formance Review system;
(b) undergo the Performance Review process;
(c) undertake the Performance Review of other staff as

delegated by the Principal.
(7) Deferred Salary Scheme

(a) To enable staff to take self funded paid leave of ab-
sence in the fifth year of service, it is agreed that
staff will be permitted to defer 20% of each year’s
salary and that the amounts thus deferred will be
paid to staff in the fifth year.

(b) It is agreed that the number of staff permitted to take
leave under this scheme be limited to 2 per year in
each of the three Colleges and that guidelines be laid
down to ensure that the operations of the College
are not unduly disrupted.

(c) Leave of absence taken under this scheme will not
qualify as service for the accrual of entitlements.

(d) Staff wishing to participate in this scheme will be
required to apply to the Principal who will be re-
sponsible for recommending acceptance and
scheduling of applications to the College Council
for approval.

(8) Class Sizes
(a) Primary College

(i) Pre-primary 26
(ii) Yr. 1-3 26

(iii) Yr. 4-6 28
(b) Middle College Classes

(i) It is agreed that class sizes in Middle College
that encompass the Learning Areas of The
Arts, LOTE, English, Science, Mathematics,
SOSE and Health will operate with a maxi-
mum of 30.

(ii) Learning Areas that involve significant haz-
ards and safety issues such as some
Technology and Enterprise, some Physical
Education and Outdoor Education will oper-
ate with a maximum of 25 students per class.

(9) Assistant Principal’s Duties
(a) General

The Assistant Principals are responsible to/and re-
quired to carry out duties as stipulated by the
principals of the appropriate schools.
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(b) Duties Outside Instructional Time
(i) Assistant Principals agree to attend College

for administration tasks for a minimum of 80
hours per annum outside instructional time,
including the three working days prior to the
stated Association of Independent Colleges of
Western Australia (Inc.) teachers’ starting date
to assist in timetabling, staff placement, stu-
dent placement and new enrolments. Such
time is in addition to the negotiated time for
extra-curricular activities referred to in para-
graph (b) in subclause (5) of this Clause.

(10) Professional Development
(a) Teachers and Assistant Principals are required to par-

ticipate in Professional Development to enhance their
performance. Staff Days at the beginning and/or end
of term will have a professional development focus.
Teacher Professional Development is defined as the
sum of all activities, both formal and informal, initi-
ated by the individual (with the approval of the
Principal), Assistant Principal, Curriculum Manager,
which enables staff to improve the quality of teach-
ing and provide better outcomes for students.

(b) Teachers will undertake out of school Professional
Development as appropriate. Examples of Profes-
sional Development are professional conferences,
workshops, professional reading, seminars and uni-
versity courses which specifically relate to and
improve the teaching and support of students’ learn-
ing.

(c) The College will resource the Professional Devel-
opment undertaken to meet the obligations resulting
from this enterprise agreement, subject to the avail-
ability of College finances and subject to the approval
of the Principal.

(d) All staff agree to keep a record of their applications
for, and participation in, Professional Development
activities and have this available for review as part
of Performance Review.

(e) Professional development does not include activi-
ties which normally occur within the role of the
teacher’s daily routine.

(11) Salary Packaging
Interpretation. For the purposes of this clause.

(a) “Benefits’ means
(i) Superannuation

(ii) Motor Vehicle
(iii) Other benefits as agreed between the teacher

and the College.
(b) ‘Benefit Value’ means the amount specified by the

College as to the cost to the College of the benefit
provided including Fringe Benefit Tax, if any.

(c) ‘Fringe Benefit Tax’ means tax imposed by the Fringe
Benefits Tax Act 1986.

(d) “Salary” means the amount paid to a staff member
pursuant to this agreement and shall be deemed to
include the value of any Benefits provided and agreed
to under this clause.

(e) Salary package shall mean a salary package agreed
pursuant to this clause.

(f) Unpackaged salary shall mean the amount a staff
member would be entitled to be paid pursuant to
Clause 10 of this agreement.

(g) Salary Packaging
The College offers

(i) Salary packaging of up to 40% of gross sal-
ary, in the form of the Benefits. Before a salary
packager agreement is entered into, the Col-
lege must advise the teachers in writing of the
Benefit Value.

(ii) The teacher will reimburse the College for any
Fringe Benefits Tax paid by the College on
the teacher’s behalf under the term of this
clause.

(h) During the currency of a salary package
(i) Any teacher who takes paid leave on full pay

shall receive the Salary.
(ii) If a teacher takes leave without pay the teacher

will not be entitled to any Benefits during the
period of leave.

(iii) If a teacher takes leave on less than full pay
he or she shall receive—

(aa) The Benefits agreed to be given pur-
suant to any salary package: and

(bb) The amount of the unpackaged Sal-
ary calculated so that the salary paid
is proportionate to the percentage of
the Unpackaged Salary the staff
member has elected to take during
such leave.

(iv) A Salary Package is to operate from January
1st.

(v) Renewal of a Salary Package will be on an
annual basis by agreement between the par-
ties.

(vi) McMillan Shakespeare is approved as consult-
ant to the staff for salary packaging and benefit
advice and agrees to consider salary packag-
ing options for all staff on the following
basis—

(aa) McMillan Shakespeare handles and
takes responsibility for all aspects of
the salary packaging and each staff
member concerned pays whatever fees
are applicable to McMillan Shake-
speare so that no further fees are
incurred by the College.

(bb) Before any staff member will be per-
mitted to enter into a salary packaging
arrangement, they are required to ob-
tain independent financial advice and
provide a letter to the Council from an
accountant nominated and approved by
McMillan Shakespeare.

(cc) Any staff member wishing to proceed
with salary packaging through
McMillan Shakespeare sign a state-
ment being to the effect that they have
received the independent advice, that
the College has not provided any ad-
vice to the staff member whatsoever
and acknowledging that McMillan
Shakespeare carries the entire respon-
sibility of the salary packaging
arrangement.

(dd) No staff member is entitled to enter into
a salary packaging arrangement other
than through McMillan Shakespeare.

12.—REVIEW OF AGREEMENT
In reviewing this agreement, or at an earlier mutually agree-

able time, the parties agree to discuss such matters that are of
relevance to either the College or the teachers.

13.—DISPUTE RESOLUTION PROCEDURE
A dispute is defined as any question, dispute or difficulty

arising out of this agreement.
The following procedure shall apply to the resolution of

such a dispute—
(1) The parties to the dispute shall make reasonable at-

tempts to resolve the matter by mutual discussion
and determination.

(2) If the parties are unable to resolve the dispute, the
matter at the request of either party shall be referred
to a meeting between the parties to the agreement
together with any additional representatives as may
be requested by either party.

(3) If the matter is not then resolved it shall be referred
to the Western Australian Industrial Relations Com-
mission.
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14.—NO REDUCTION
Nothing contained herein shall entitle the College to reduce

the salary or conditions of an employee which prevailed prior
to entering into this agreement, except where provided by this
agreement.

15.—NO FURTHER CLAIMS
It is a condition of this agreement that the parties will not

seek any further claims, with respect to salaries or conditions,
unless they are consistent with the State Wage Case Princi-
ples.

16.—NO PRECEDENT
It is a condition of this agreement that the parties will not

seek to use the terms, contained herein as a precedent for other
enterprise agreements, whether they involve the College or
not.

17.—SIGNATORIES
(Sgd.) ............................... (Sgd.) ...............................
(Signature) (Signature)

DAVID KILPATRICK T. I. HOWE
(Name of signatories in (Name of signatories in
block letters) block letters)
Carey Baptist College Inc. Independent Schools Salaries

Officers’ Association, Indus-
trial Union of Workers

(Sgd.) ...............................
(Signature)
STEPHEN IZETT
(Name of signatories in
block letters)
Carey Baptist College Inc.

CHRIST CHURCH GRAMMAR SCHOOL INC.
(SUPPORT STAFF ENTERPRISE BARGAINING)

AGREEMENT 2000.
No. AG 224 of 2000.

2000 WAIRC 00885

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE INDEPENDENT SCHOOLS
SALARIED OFFICERS’
ASSOCIATION OF WESTERN
AUSTRALIA, INDUSTRIAL UNION
OF WORKERS & OTHERS,
APPLICANT
v.
(NOT APPLICABLE), RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED THURSDAY 12 OCTOBER 2000
FILE NO/S AG 224 OF 2000
CITATION NO. 2000 WAIRC 00885
_______________________________________________________________________________

Representation
Applicant Mr N Briggs
Respondent Mr J Mandin
_______________________________________________________________________________

Order.
HAVING heard Mr Briggs on behalf of the applicant and Mr
J Mandin on behalf of the respondent and by consent the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

(1) THAT the Christ Church Grammar School Inc. (Sup-
port Staff Enterprise Bargaining) Agreement 2000
as filed in the Commission on 18 September 2000
in the terms of the following schedule be and is
hereby registered as an industrial agreement.

(2) THAT the Christ Church Grammar School Inc (Non-
teaching Staff Enterprise Bargaining) Agreement
1999, No AG 122 of 1999 be and is hereby can-
celled.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the Christ Church Gram-

mar School Inc (Support Staff Enterprise Bargaining)
Agreement 2000 and replaces the Christ Church Grammar
School Inc (Non-teaching Staff Enterprise Bargaining) Agree-
ment 1999.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement
4. Scope of Agreement
5. Date and Duration
6. Relationship to Parent Award
7. Single Bargaining Unit
8. Objectives
9. Salary Rates

10. Efficiency Improvements
11. Parental Leave
12. Dispute Resolution Procedure
13. Consultation
14. No Further Claims
15. No Precedent
16. Signatories

3.—PARTIES TO THE AGREEMENT
This Agreement is made between Christ Church Grammar

School Inc (the School) and The Independent Schools’ Sala-
ried Officers’ Association of Western Australia, Industrial
Union of Workers; The Australian Liquor, Hospitality and
Miscellaneous Workers’ Union, Western Australian Branch;
The Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers’ Union of Australia, Western Australian Branch;
The Communications, Electrical, Electronic, Energy, Infor-
mation, Postal, Plumbing and Allied Workers’ Union of
Australia, Engineering and Electrical Division WA Branch;
The Australian Nursing Federation, WA Branch.

4.—SCOPE OF AGREEMENT
(1) This Agreement shall apply to staff members who are

employed within the scope of the awards listed in Clause 6.
(2) The estimated number of staff employed within the scope

of the awards is 76.

5.—DATE AND DURATION OF AGREEMENT
(1) This Agreement shall come into effect on the 1st day of

January 2000 and shall apply until the 31st day of December
2002.

(2) The parties agree to meet no later than six months be-
fore the end of 2002 to review the Agreement.

6.—RELATIONSHIP TO PARENT AWARDS
(1) This Agreement shall be read and interpreted in con-

junction with the following awards—
Building Trades (General) Award
Independent Schools’ Administrative and Technical Of-
ficers’ Award
Independent Schools’ (Boarding House) Supervisory
Staff Award
Metal Trades (General) Award
Nurses’ (Independent Schools) Award
School Employees (Independent Day & Boarding
Schools) Award
Teachers’ Aides (Independent Schools) Award

(2) Where there is any inconsistency between this Agree-
ment and the relevant awards, this Agreement will prevail to
the extent of the inconsistency.
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7.—SINGLE BARGAINING UNIT
(1) The parties to this Agreement have formed a single bar-

gaining unit.
(2) The single bargaining unit has conducted negotiations

with the School and reached full agreement with the School
represented by this Agreement.

8.—OBJECTIVES
The purposes of this agreement are to—
(1) Consolidate and develop further, initiatives arising out

of the award restructuring process.
(2) Accept a mutual responsibility to maintain a working

environment which will ensure that the School and its staff
become genuine participants and contributors to the School’s
aims, objectives and philosophy.

(3) Safeguard and improve the quality of teaching and learn-
ing, and the productivity of services at the School by
emphasising the upgrading of professional skills and knowl-
edge. The School and the staff acknowledge that this upgrading
of skills and experience can best occur when both the School
and staff share responsibility for professional development
by undertaking both in-service and external courses and train-
ing partly during School time and partly during the staff
member’s time.

9.—SALARY RATES
(1) The minimum annual rate of salary payable to members

of staff engaged in the classifications prescribed in subclause
(1) Classifications of Clause 10.—EFFICIENCY
IMPROVMEMENTS of this agreement shall be increased by
10% above the rate prescribed in the Christ Church Grammar
School Inc (Non-teaching Staff Enterprise Bargaining) Agree-
ment 1999.

The increases shall be payable in three increments as fol-
lows—

i) Payable from 1 January 2000—3.0%
ii) Payable from 1 January 2001—3.5%

iii) Payable from 1 January 2002—3.5%
Step 1/01/2000 1/01/2001 1/01/2002

Level 1 1 26,563 27,466 28,369
2 27,178 28,102 29,026
3 27,794 28,738 29,682
4 28,408 29,373 30,338
5 29,024 30,010 30,996
6 29,640 30,647 31,654

Level 2 1 30,255 31,283 32,311
2 30,871 31,920 32,969
3 31,486 32,556 33,626
4 32,102 33,193 34,284
5 32,717 33,829 34,941
6 33,333 34,466 35,599

Level 3 1 33,949 35,103 36,257
2 34,564 35,738 36,912
3 35,180 36,375 37,570
4 35,795 37,011 38,227
5 36,411 37,648 38,885
6 37,025 38,283 39,541

Level 4 1 37,641 38,920 40,199
2 38,256 39,556 40,856
3 38,872 40,193 41,514
4 39,488 40,830 42,172
5 40,102 41,465 42,828
6 40,718 42,102 43,486

Level 5 1 41,333 42,738 44,143
2 41,949 43,374 44,799
3 42,564 44,010 45,456
4 43,180 44,647 46,114
5 43,795 45,283 46,771
6 44,411 45,920 47,429

(2) In the event of any safety net adjustment being applied in
future to any or all of the relevant awards, such adjustment shall
be absorbed into the salary rates prescribed by this Agreement.

(3) An employee appointed to a salary rate shall proceed by
annual increments to the maximum of that classification level.
Such annual increments shall be on the basis of full time em-
ployment.

(4) If during progression through the salary steps, and at
least two months prior to the employee’s next annual incre-
ment, the employer considers such increment to be
inappropriate due to work performance and as such does not
recommend or authorise further progression, then the employer
shall state the reasons in writing to the employee concerned.

(5) Such reasons should indicate the areas where the em-
ployer considers improvement is required.

(6) If the improvement required is achieved, then the em-
ployee shall proceed to his/her appropriate salary level.

(7) An employee shall only progress from one level to an-
other in accordance with the provisions prescribed in subclause
(1) Classifications of Clause 10.—EFFICIENCY IMPROVE-
MENTS of this agreement.

(8) The new structure further recognises that individual
employees may be asked to assume greater responsibility and
as such, their classification will be examined to determine the
correct level.

(9) For the purposes of determining weekly or fortnightly
salary, the annual salaries shall be divided by 52.16 or 26.08
respectively.

10.—EFFICIENCY IMPROVEMENTS
(1) Classifications
(a) Each staff member shall be placed in one of the follow-

ing levels dependent upon classification, qualification and
experience.

Level 1
The employee at this level requires no prior experience
or formal qualification in the performance of the job and
works under direct or general supervision.
Level 2
The employee at this level performs duties under general
supervision, is competent in the performance of tasks as-
sociated within Level 1 positions and, if the position
requires, will have acquired some recognised trade or
other relevant qualifications. Some employees at this level
will supervise other staff under direction.
Level 3
The employee at this level is competent and skilled and
performs duties under direction but with a significant
degree of autonomy. The employee will have acquired
some recognised trade or other relevant qualifications.
Some employees at this level will manage a team under
direction.
Level 4
The employee at this level works as a competent skilled
autonomous employee and has knowledge, skills and
demonstrated capacity to undertake complex tasks. Em-
ployees at this level will manage a team under direction
or have responsibilities of similar standing. The employee
will have TAFE/Tertiary or equivalent qualifications.
Level 5
The employee at this level, through formal qualification or
job responsibility, is not only fully competent in the per-
formance of the position but also has a high degree of
autonomy, initiative and discretion in the work programme
and is responsible for the supervision of other employees.

(b) No Reduction
Nothing herein contained shall entitle the School to reduce

the salary of any staff member who at the date of this Agree-
ment was being paid a higher rate than the minimum prescribed
for the staff member’s classification at that time.

(c) Within twelve (12) calendar months of this Agreement
coming into effect a working party representing the Employer
and the Support Staff shall be established to review job classi-
fication descriptors in time for them to be incorporated into
the next Agreement.

(2) Long Service Leave
(a) Notwithstanding the provisions of the Long Service

Leave subclauses of the relevant awards from 1 January, 1996,
a staff member who has completed eight (8) years’ continu-
ous service with the School shall be entitled to take ten (10)
weeks’ Long Service Leave on full pay. Leave will accrue at
the rate of 1.25 weeks for each year of service.
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Where a staff member has become entitled to a period of
Long Service Leave in accordance with this sub-clause, the
staff member shall commence such leave as soon as possible
after the accrual date in a manner mutually agreed between
the employer and the staff member.

(3) Flexibility Of Hours
(a) The parties recognise that there is a wide range of duties

and responsibilities included in the support of programmes in
a Day and Boarding School. By necessity these duties and
responsibilities are undertaken at a range of times during each
24-hour span each day of the week.

(b) The increases within this agreement are, in part, recog-
nition of the requirement for employees to work overtime and
as such ordinary rates will be paid until an employee works in
excess of 90 hours per fortnight after which the relevant award
penalty rates will apply.

(c) The employee may choose to take any hours additional
to their usual hours as payment for hours worked or as time in
lieu. The time in lieu taken in accordance with this sub-clause
shall be at such time as agreed between the employer and
employee.

(d) If an employee is required to work on a gazetted public
holiday, ordinary rates will be paid for the time worked and
an additional day in lieu shall be taken at such time as agreed
between the employer and employee.

(e) The normal hours to be worked by each employee shall
be as stated in their letter of appointment and this letter shall
be revised whenever a change in normal hours is mutually
agreed.

(f) The parties recognise that there is no intention on the
part of the employer to seek to have employees work more
than their prescribed normal hours on a regular basis.

(g) The parties agree to discuss strategies providing for
greater flexibility in working hours to meet the needs of the
School programme.

(4) Review of Work Practices
The parties agree to continue to monitor and improve the

procedure for the review of work practices.
(5) Appraisal
A programme of regular and mutually beneficial appraisal

will be extended to all members of staff. There will be a bal-
ance between formative and summative dimensions of
appraisal in the programme.

Each staff member will be appraised at least once each three
years. Where applicable, appraisal will coincide with other
relevant appraisals, such as those conducted for teachers ap-
plying for Senior Teacher classification and those reviewing
the work and leadership of staff in positions of responsibility.

The appraisal programme will be developed by the Staff
Professional Development Committee in consultation with the
Bursar.

(6) Part-Time Employees
(a) Part time employees shall have the expectation of conti-

nuity of service.
(b) The School may vary the hours of employment of part

time employees on an annual basis.
(c) The part time employee shall be given at least six weeks

written notice of any variation, unless otherwise agreed by
the School and the employee.

(d) In determining the hours of a part time employee, the
School acknowledges that such employees may wish to seek
additional employment and agrees to negotiate hours of duty
which, as far as practicable, suit the circumstances of the em-
ployee and the School

(7) Professional Development
Professional development activities shall be undertaken

partly in School time and partly in a staff member’s own time;
where feasible, in equal proportions.

There will continue to be consultation with staff members
in the planning of professional development.

(8) Special Family Leave
The School agrees to employees using up to five days of

their sick leave entitlement each sick leave year without the
production of a medical certificate to use in the event of the

illness of a child, partner or other dependant. This leave will
not accrue annually.

The effect of such leave on the educational programme of
the School will be considered by staff members when they
request Special Family Leave. The School will not refuse rea-
sonable requests.

(9) Superannuation
(a) Contributions
Each employee is required to contribute 5% of his/her gross

salary to a complying Superannuation Fund. Contributions
are made by the School in accordance with the Christ Church
Grammar Superannuation Fund Member Booklet.

Staff members are entitled to contribute more than the mini-
mum amount. On application by the staff member and by
agreement with the employer, salary may be deemed to in-
clude an amount which is paid on behalf of the staff member
into an Approved Superannuation Fund, and not being an
employer contribution to superannuation paid in accordance
with either Federal legislation or an employer’s contributory
superannuation fund.

The superannuation provisions contained herein operate
subject to the requirements of the hereinafter prescribed pro-
vision title—Compliance, Nomination and Transition.

(b) Compliance, Nomination and Transition
Notwithstanding anything contained elsewhere herein which

requires that contribution be made to a superannuation fund
or scheme in respect of an employee

(i) Any such fund or scheme shall no longer be a com-
plying superannuation fund or scheme for the
purposes of this clause unless—
(aa) the fund or scheme is complying fund or

scheme within the meaning of the Superan-
nuation Guarantee (Administration) Act 1992
of the Commonwealth; and

(bb) under the governing rules of the fund or
scheme, contributions may be made by or in
respect of the employee permitted to nomi-
nate a fund or scheme;

(ii) The employee shall be entitled to nominate the com-
plying superannuation fund or scheme to which
contributions are to be made by or in respect of the
employee;

(iii) The employer shall notify the employee of the enti-
tlement to nominate a complying superannuation
fund or scheme as soon as practicable;

(iv) A nomination or notification of the type referred to
in paragraphs (b) and (c) of this subclause shall, sub-
ject to the requirements of regulations made pursuant
to the Industrial Relations Legislation Amendment
and Repeal Act 1995, be given in writing to the em-
ployer or the employee to whom such is directed;

(v) The employee and employer shall be bound by the
nomination of the employee unless the employee and
employer agree to change the complying superan-
nuation fund or scheme to which contributions are
to be made;

(vi) The employer shall not unreasonably refuse to agree
to a change of complying superannuation fund or
scheme requested by an employee;

Provided that on and from 20 June 1998, and until an em-
ployee thereafter nominates a complying superannuation fund
or scheme—

(vii) if one or more complying superannuation funds or
schemes to which contributions may be made be
specified herein, the employer is required to make
contributions to that fund or scheme, or one of those
funds or schemes nominated by the employer; or

(viii) if no complying superannuation fund or scheme to
which contributions may be made be specified
herein, the employer is required to make contribu-
tions to a complying fund or scheme nominated by
the employer.

(10) Education Of Sons Of Members Of Staff
Until the Council decides otherwise, which it may do if it

sees fit, a rebate for sons of Christ Church Grammar School



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 501180 W.A.I.G.

staff will be given, but it is a condition of this concession that
members of staff apply for entry for their sons promptly after
they are born, or promptly after the member of staff’s ap-
pointment.

(11) Insurance Cover
(a) For the period of this Agreement, the School will pro-

vide the following insurance cover for all employees covered
by this Agreement and subject to insurers’ terms and condi-
tions.

(i) Journey Insurance—Loss of income as a result of
accident whilst travelling to or from work, limited
to payment of normal salary for a period up to two
years.

(ii) Personal Accident Insurance—Similar to that cov-
ering all students at the School but limited in extent
to $150,000 for claims resulting in Paraplegia or
Quadriplegia.

(iii) Salary Continuance Insurance—Providing a benefit
of 75% of normal salary for a period of up to two
years following a deferment period of 90 days and
subject to individual acceptance based on insurers’
medical criteria.

(b) The School acknowledges its intent to renew this insur-
ance upon renewal of the Agreement subject to the cost being
acceptable to the School.

(12) Redundancy Conditions And Payments
(a) It is acknowledged that redundancy is a termination of

services because the position the staff member occupied is no
longer available.

(b) In considering which employee is to be made redundant
the school will—

• assess its needs;
• look at the job being performed and not the indi-

vidual;
• look at any flexibility offered by the employees be-

ing considered;
• check with staff as to future plans (for example, long

service leave, early retirement options or leave with-
out pay) which may impact on the need for a
redundancy;

• give notice of not less than ten weeks to those em-
ployees affected;

• terminate positions at the end of the school year
whenever possible.

When there are a number of employees competing for a
limited number of positions, decisions about which employ-
ees are to be retained will be made after a thorough review of
the School’s requirements in specific work areas and the quali-
fications of the employees.

(c) The school will hold discussions with the employees
and the employees’ industrial union regarding the possible
redundancies. The discussions will cover any reasons for the
proposed redundancies, measures being implemented to avoid
or minimise the redundancies, and measures to mitigate any
adverse affects of the redundancies on the employees con-
cerned.

All employees of the school will be informed of the proce-
dures which will be undertaken in order to reach a fair and
equitable outcome for all concerned.

(d) To assist the redundant employee the School will—
• offer part-time or relief employment if this is possi-

ble;
• check with other schools to see whether there is a

suitable vacancy;
• provide secretarial assistance with job applications;
• permit paid leave to attend job interviews;
• provide the employee with a reference and a state-

ment to the effect that he/she has been released owing
to his/her job no longer existing;

• give the employee all other entitlements;
• permit the employee to leave as soon as mutually

convenient any time after being notified that he/she
is redundant if alternate employment is found either
for or by the employee;

• provide the employee with a redundancy payment.
(e) The following severance pay scale will apply—

Less than 1 year 4 weeks pay
After 1 year 6 weeks pay
After 2 years 8 weeks pay
After 3 years 10 weeks pay
After 4 years an additional week for each year of

service above 3 years up to a maxi-
mum of 20 years.

(13) Remuneration Package
Permanent members of staff may participate in the School’s

approved Remuneration Packaging Scheme.
(a) For the purposes of this subclause—

(i) “Benefits” means the benefits nominated by the staff
member from the benefits provided by the School.

(ii) “Benefit Value” means the amount specified by the
School as the cost to the School of the benefit pro-
vided including Fringe Benefit Tax, if any.

(iii) “Fringe Benefit Tax” means tax imposed by the
Fringe Benefits Tax Act 1986 as amended.

(b) Conditions
(i) Except as provided by this subclause, staff mem-

bers must be employed at a salary based on a rate of
pay, and on terms and conditions, not less than those
prescribed by the Agreement.

(ii) For all purposes of the Agreement, salary shall be
deemed to include the value of any benefits provided
under this subclause.

(iii) The School and the employee must agree in writing
to the Benefit Value before the packaging arrange-
ment is entered into.

(iv) During the currency of this Agreement:
(aa) Any staff member who takes paid leave on

full pay shall receive the Benefits and salary
referred to in subclause (2) of this subclause.

(bb) If a staff member takes leave without pay the
staff member will not be entitled to any Ben-
efits during the period of such leave.

(cc) If a staff member takes leave on less than full
pay the staff member shall receive—
(AA) the Benefits; and
(BB) the amounts of salary calculated as

agreed between the School and the staff
member.

(14) Deferred Salary Scheme
Eligible members of the staff may participate in the School’s

Deferred Salary Scheme
(15) Grievance Resolution Procedure
The parties to the Agreement commit to the preparation of a

Grievance Resolution Procedure, to be submitted for adop-
tion as a School Policy by the end of Semester 1, 2000.

11.—PARENTAL LEAVE
The School will grant parental leave in accordance with

current minimum provisions as contained in the Western Aus-
tralian Minimum Conditions of Employment Act (1993).

12.—DISPUTE RESOLUTION PROCEDURE
A dispute is defined as any question, dispute or difficulty

arising out of this agreement. The following procedure shall
apply to the resolution of any dispute—

(1) The immediate parties to the dispute shall make rea-
sonable attempts to resolve the matter by mutual
discussion and determination.

(2) (a) If the immediate parties are unable to resolve
the dispute, the matter, at the request in writ-
ing of either party, shall be referred to a
meeting with the Bursar and/or an appointed
delegate in an attempt to resolve the matter.

(b) This meeting must take place within two
weeks of the written request unless otherwise
agreed to by the parties, and both employee
and employer will have the right to have rep-
resentation.
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(3) If the parties are still unable to resolve the dispute, the
matter, at the request of either party shall be referred to a meet-
ing between one of the parties to this agreement and the School.

(4) If the matter is not then resolved, it shall be referred to
the Western Australian Industrial Relations Commission.

13.—CONSULTATION
(1) There shall be established a Consultative Committee with

equitable representation of the School and employees cov-
ered by this Agreement. The Committee shall provide a forum
in which to discuss matters that relate directly to conditions
of employment.

(2) The Committee shall meet at least once each School term.

14.—NO FURTHER CLAIMS
It is a condition of this Agreement that the parties will not

seek any further claims, with respect to salaries or conditions,
unless they are consistent with the State Wage Case Princi-
ples.

15.—NO PRECEDENT
It is a condition of this Agreement that the parties will not

seek to use the terms contained herein as a precedent for other
enterprise agreements, whether they involve the School or not.

16.—SIGNATORIES
.............................
(Signature)
.............................
(Name of signatory in block letters)
Christ Church Grammar School Inc
Common Seal
.............................
(Signature)
.............................
(Name of signatory in block letters)
Independent Schools Salaried Officers’ Association of West-

ern Australia, Industrial Union of Workers
Common Seal
.............................
(Signature)
.............................
(Name of signatory in block letters)
The Australian Liquor, Hospitality and Miscellaneous Work-

ers’ Union, Western Australian Branch
Common Seal
.............................
(Signature)
.............................
(Name of signatory in block letters)
The Construction, Mining, Energy, Timberyards, Sawmills

and Woodworkers’ Union of Australia, Western Australia
Branch

Common Seal
.............................
(Signature)
.............................
(Name of signatory in block letters)
The Communications, Electrical, Electronic Energy, Infor-

mation, Postal, Plumbing and Allied Workers’ Union of
Australia, Engineering and Electrical Division, WA Branch.

.............................
(Signature)
.............................
(Name of signatory in block letters)
The Australian Nursing Federation, WA Branch

COLOURPRESS PRODUCTION EMPLOYEES
(ENTERPRISE BARGAINING) AGREEMENT 2000.

No. AG 226 of 2000.
2000 WAIRC 00996

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES COLOURPRESS PTY LTD
APPLICANT

v.
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R S — W E S T E R N
AUSTRALIAN BRANCH, AND THE
COMMUNICATIONS, ELECTRICAL,
ELECTRONIC, ENERGY,
INFORMATION, POSTAL,
PLUMBING AND ALLIED
WORKERS’ UNION OF
AUSTRALIA—ENGINEERING &
ELECTRICAL DIVISION—WA
BRANCH

RESPONDENTS
CORAM COMMISSIONER S WOOD
DELIVERED WEDNESDAY, 25 OCTOBER 2000
FILE NO AG 226 OF 2000
CITATION NO. 2000 WAIRC 00996
_______________________________________________________________________________

Result Agreement registered
Representation
Applicant Mr R Joyce and with him Ms F Hancock
Respondents Mr J Fiala for CEEEIPPU and Mr G

Bucknall for AFMEPKIU
_______________________________________________________________________________

Order.
HAVING heard Mr R Joyce on behalf of the applicant and Mr
J Fiala and Mr G Bucknall on behalf of the respondents, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties as
lodged in the Commission on the 19th day of September
2000, amended by consent at hearing on the 25th day of
October 2000, entitled the Colourpress Production
Employees (Enterprise Bargaining) Agreement 2000 is
hereby registered.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be referred to as the ColourPress

Production Employees (Enterprise Bargaining) Agreement
2000.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Application of Agreement
4. Parties Bound
5. Date and Operation
6. Number of Employees Bound
7. Single Bargaining Unit
8. Relationship to Parent Award and Previous

Enterprise Bargaining Agreement
9. Aim of This Agreement

10. Dispute Settlement Procedure
11. Introduction of Change Procedure
12. Flexible Shift Rosters
13. Nominee Allowance
14. Option to “Buy-Out” Annual Leave/Long Service

Leave



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 501380 W.A.I.G.

15. Pro Rata Long Service Leave
16. Leading Hand Allowance
17. Wage Increases
18. Leave Reserved Matters

3.—APPLICATION OF AGREEMENT
This Agreement shall apply at ColourPress Pty Ltd in respect

of all employees who are engaged in any of the occupations,
industries or callings specified in the Electrical, Engineering
and Building Trades (West Australian Newspapers) Award
1988.

4.—PARTIES BOUND
– ColourPress Pty Ltd

Corner Forward and Swansea Streets, EAST
VICTORIA PARK WA 6107

– The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Australian
Branch
1111 Hay Street, WEST PERTH WA 6001

– Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers’
Union of Australia—Engineering & Electrical
Division—WA Branch
401-403 Oxford Street, MT. HAWTHORN WA 6016

5.—DATE AND OPERATION
This Agreement shall operate from the beginning of the first

pay period commencing on or after 1 April 2000 and shall
remain in force for a period of three years until 31 March
2003. Discussions between the Company and the employees
will commence not later than three (3) months before the expiry
date of this Agreement.

This Agreement shall not be cancelled or varied unless agreed
to by the parties.

6.—NUMBER OF EMPLOYEES BOUND
Six employees are bound by this Agreement.

7.—SINGLE BARGAINING UNIT
A single bargaining unit has been created in accordance with

the State Wage Case Principles. This unit, on behalf of their
members, negotiated this Agreement with the Company.

8.—RELATIONSHIP TO PARENT AWARD AND
PREVIOUS ENTERPRISE BARGAINING

AGREEMENTS
Except where specifically provided for in this Agreement,

this Agreement shall be read and interpreted wholly in
conjunction with the Electrical Engineering and Building
Trades (West Australian Newspapers) Award 1988. Where
there is any inconsistency between this Agreement, and earlier
Agreements and the said award, this Agreement shall prevail
to the extent of any inconsistency.

Both the Company and its employees have shared mutual
benefits arising from the previous agreement—ColourPress
Enterprise Bargaining Agreement 1995 AG 12 of 1996. To
ensure the parties still share the benefits from these previous
agreements it has been agreed to incorporate the provision of
Attachment “A” from AG 12 of 1996 and Attachment “A”
from AG 2000 of 1997 into this Agreement.

9.—AIM OF THIS AGREEMENT
The aim of this Agreement is to continue to consolidate the

shared benefits that the parties have gained from the previous
enterprise bargains. For this reason the increases provided for
under this Agreement are provided on the basis that the parties
are prepared to continue to make real and demonstrable
changes in both attitudes and the way in which work is
performed to facilitate further improvements in productivity
and efficiency. These changes will enable the Company to
achieve a fuller and more productive utilisation of its resources
in the future.

The parties agree that the Company operates in an
increasingly competitive environment. The changes contained
in this Agreement will assist the Company to more efficiently
operate in this environment. In addition, further initiatives and/
or changes may be required during the life of this Agreement
to more effectively operate in this environment. These changes
may be cultural, organisational and/or operational.

There is a clear recognition by all parties that for this
Company to remain competitive it must be able to respond
quickly and positively to the demands of the market and the
requirements of its customers.

10.—DISPUTE SETTLEMENT PROCEDURE
The parties are committed to observing the following dispute

settlement procedure in respect to any questions, difficulties
or disputes arising under this Agreement.

(1) In the event of any proposed change in employment
conditions or terms of this Agreement, or in the event of any
question or dispute arising, the parties will consult together to
reach a settlement.

(2) The principle of conciliation and direct negotiation shall
be adopted for the purpose of prevention and settlement of
any industrial dispute that may arise.

(3) The parties shall take an early and active part in the
discussions and negotiations aimed at preventing or settling
disputes in accordance with the agreed procedure set out
hereunder.

(4) The employee, the union representative, the supervisor
and the General Manager shall confer, and where possible,
resolve the issue.

(a) If not resolved, the union representative shall confer
with the General Manager, on this matter, and where
possible, resolve the issue.

(b) If not resolved, the Union and the union representa-
tive shall confer with the General Manager on the
matter, and where possible, resolve the matter.

(c) If the matter is still not settled, either party shall sub-
mit the matter for conciliation/arbitration by the
Western Australian Industrial Relations Commission.

(5) Until the matter is resolved in accordance with the above
procedure or determined by the Western Australian Industrial
Relations Commission, all work shall continue normally as
was the case prior to the dispute. While the above procedure
is being followed, no party shall be prejudiced as to the final
settlement by the continuation of work in accordance with
this procedure.

(6) All parties to the Agreement, the Company, its officials,
the Union[s] and their members, will take all possible action
to settle any dispute within seven days of notification of the
dispute to the General Manager.

(7) All reasonable attempts must be made to resolve matter[s]
in dispute prior to referring the matter[s] to the WAIRC.

11.—INTRODUCTION OF CHANGE PROCEDURE
The Company needs to use the most efficient and effective

way to meet production requirements. From time to time it
will be necessary to introduce change—including alter hours
of work, existing rosters, and/or work arrangements. In the
event that it is necessary to introduce change the parties will
follow this Introduction of Change Procedure.

• In the first instance, the General Manager will advise
their employees why it is necessary to introduce the
change. The General Manager will also advise what
effect these changes may have on the employees, and
what steps have been taken to reduce/minimise these
effects. The General Manager will give the employ-
ees reasonable time to discuss and consider the
proposed change[s].

• In the event that the employees suggest an alternative
way to introduce the change it will be considered by the
General Manager to see whether the alternative provides
an efficient and effective way to meet production require-
ments.
The purpose of this meeting is twofold. The first is to
provide the General Manager with an opportunity to
explain the reason[s] why it is necessary to introduce
change. The second is to provide the employees with an
opportunity to discuss the proposed changes which will
[where applicable] include but not be limited to rosters,
hours of work, shift penalties etc.
It is anticipated that the General Manager and the
employees will endeavour to reach agreement on these
changes.
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• In the event that the General Manager and the employees
are unable to reach agreement on these changes, the par-
ties have agreed to use the Dispute Settlement Procedure
to resolve the matter.

• Until the matter is resolved in accordance with the Dis-
pute Settlement Procedure contained in this Agreement
or determined by the Western Australian Industrial Rela-
tions Commission, all work shall continue normally as
was prior to the proposed changes.

12.—FLEXIBLE SHIFT ROSTERS
With regard to proposed roster changes, the parties to this

Agreement agree to use the procedures in clause 11.—
Introduction of Change Procedure of this Agreement.

13.—NOMINEE LICENCE ALLOWANCE

The nominee licence allowance will be $42 per week.

14.—OPTION TO “BUY-OUT” ANNUAL LEAVE/LONG
SERVICE LEAVE

The parties have agreed that an employee may request the
Company to “buy-out” a portion of their annual leave/long
service leave entitlement—

– where the employee is given an equivalent benefit
in lieu of the entitlement; and

– the agreement is in writing.
Each request will be considered on its merits and there is no

guarantee that a request will be approved.

15.—LEADING HAND ALLOWANCE
a The Leading Hand shall be paid a responsibility payment

of $90.00 per week.
b An employee appointed to perform the duties of Leading

Hand, must perform those duties for not less than one
week to become eligible to be paid the responsibility
payment of $90.00.

16.—PRO RATA LONG SERVICE LEAVE
An employee, after completing ten continuous years of

service, will be able to request to take 8.6 weeks pro rata long
service. Each period of long service leave must be for at least
one week. The company will consider each request to ensure
that granting leave at that time will not adversely affect
production. The company will not unreasonably deny an
employee’s request for leave.

All other provisions of the West Australian Long Service
Leave Order 1958 will apply.

17.—WAGE INCREASES
ColourPress has decided to increase wages for the following

reasons—
1 The parties have agreed that—

– ColourPress operates in its own right as an inde-
pendent business unit of West Australian
Newspapers Limited.

– ColourPress operates in a competitive environ-
ment and must continue to remain an efficient
and competitive printer in order to retain and at-
tract customers.

– It is not possible or appropriate to directly com-
pare the work performed by these employees with
the work performed by maintenance employees
at Herdsman. Consequently, the wage rates paid
at ColourPress will not be linked to the wage rates
paid at Herdsman.

– This wage increase is in recognition of all duties,
tasks and responsibilities performed by these em-
ployees.

2 The final increase of 4% is dependant on the em-
ployees successfully completing the following
modules by 1 April 2002—

For Mechanical Employees
– Pneumatics I—NM31, and Pneumatics II—NM60,

and
– Hydraulics I—NM32, and Hydraulics II—NM57.

For Electrical Employees
– Programmable Controllers I—NE 49, and

Programmable Controllers II—NE50.
ColourPress will pay for TAFE fees and books.
ColourPress will organise dates and times when employ-
ees will attend TAFE. Employees will be paid for
attending TAFE during their rostered hours, however
employees will not be paid for attending TAFE outside
their rostered hours.
The parties have agreed that an employees who has been
independently assessed to have acquired skills contained
in a module will not be required to do that module.
Any new employee who does not have the required
skills—ie Pneumatics I and II, and Hydraulics I and II,
or Programmable Controllers I and II, will be paid the
rate applicable up to 1 April 2002, and not receive the
final payment until they possess the required skills (as
described). The training needs of the new employee will
be determined by the company on a case by case basis.

Wage increases over the life of this Agreement will be as
follows—

For Mechanical Employees—C8
1 April 1 April 1 April
2000 2001 2002
4% 4% 4%*
$825.80 $858.80 $893.10

For Electrical Employees—C8
1 April 1 April 1 April
2000 2001 2002
4% 4% 4%*
$825.80 $858.80 $893.10
* Employees will only be paid this final payment if they

have successfully completed the required
training by 1 April 2002. For mechanical employees
the required training is Pneumatics I and II, and
Hydraulics I and II. For electrical employees the re-
quired training is Programmable Controllers I and II.

These increases shall not be absorbed into any over award
payments.

RESPONSIBILITY PAYMENT INCREASES
The Responsibility Payment of the Electrical, Engineering

& Building Trades (West Australian Newspapers) Award—
Schedule 1(3) will be increased as follows—

(3)(a) $8.00 and (3)(b) $15.60 from the first pay period
on or after 1 April 2000;
(3)(a) $8.30 and (3)(b) $16.20 from the first pay period
on or after 1 April 2001; and
(3)(a) $8.60 and (3)(b) $16.80 from the first pay period
on or after 1 April 2002.

ELECTRICAL LICENCE ALLOWANCE INCREASES
The Electrical Licence Allowance of the Electrical,

Engineering & Building Trades (West Australian Newspapers)
Award—Schedule 1(5) will be increased as follows—

– $17.70 from the first pay period on or after 1 April
2000;

– $18.40 from the first pay period on or after 1 April
2001; and

– $19.10 from the first pay period on or after 1 April
2002.

18.—LEAVE RESERVED MATTERS
Goods and Services Tax
The wage increases provided for under this Agreement will

increase an employee’s base wage by 12.00%. The SBU is
concerned that the introduction of the Goods and Services
Tax may result in an increase in CPI greater than 12.00%. In
the event that the increase in CPI is greater than 12.00% over
this 36 month period, the SBU has reserved the right to claim
an appropriate wage increase.

Any wage increase agreed and granted under this clause
between the parties will not be taken into account, or relied
on by either party in future wage negotiations.
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Any further wage increase under this Agreement whether
as a consequence of this provision or otherwise will only be
made by agreement between the parties in writing.

Potential Reclassification of Employees
The SBU has advised the Company that they reserve the

right to negotiate the issue[s] over existing and new rates/
classifications. The Company will not rely on the SBU’s no
extra claims commitment should either union wish to pursue
this matter during the life of this Agreement.

(Signed G Shurman) 11/9/200
For and on behalf of Date
ColourPress

(Signed G Bucknall) Common Seal 19/9/2000
For and on behalf of Date
The Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers, Western
Australian Branch

(Signed J D Fiala) Common Seal 19/9/2000
For and on behalf of Date
Communications, Electrical, Electronic,
Energy, Information, Postal, Plumbing
and Allied Workers’ Union of Australia—
Engineering & Electrical Division—
WA Branch

CONITAL ENGINEERING/BLPPU AND THE
CMETU COLLECTIVE AGREEMENT.

No. AG 222 of 2000.
2000 WAIRC 01026

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, CONSTRUCTION,
MINING, ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH

APPLICANT
v.
BASTRON PTY LTD TRADING AS
CONITAL ENGINEERING

RESPONDENT
CORAM CHIEF COMMISSIONER W S

COLEMAN
DELIVERED TUESDAY, 31 OCTOBER 2000
FILE NO/S AG 222 OF 2000
CITATION NO. 2000 WAIRC 01026
_______________________________________________________________________________

Result Agreement registered
Representation
Applicant Mr P Joyce
Respondent no appearance
_______________________________________________________________________________

Order.
HAVING heard Mr P Joyce for the applicant;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order —

THAT the agreement entitled Conital Engineering/
BLPPU and the CMETU Collective Agreement 2000 in
the terms of the following Schedule be registered as an
industrial agreement.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

1.—TITLE
This agreement shall be known as the Conital

Engineering / BLPPU and the CMETU Collective Agreement
2000.

2.—ARRANGEMENT
Clause No.

Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
All In Payments 14
Pyramid Sub-Contracting 15
Dispute Settlement Procedure 16
Safety Dispute Resolution 17
Amenities 18
Training and Related Matters 19
Drug & Alcohol, Safety & Rehabilitation Program 20
Clothing & Safety Footwear 21
Income Protection 22
Accident Pay 23
Union Membership 24
Signatories to the Agreement 25
Appendix A—Drug & Alcohol, Safety and Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Bastron Pty Ltd trading

as Conital Engineering (hereinafter referred to as “the com-
pany”), the Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers and the Construction Min-
ing Energy Timberyards Sawmills and Woodworkers Union
of Australia—WA Branch (hereinafter referred to as “the un-
ions”) and all employees of the company eligible to be
members of the unions.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition of buildings or
other structures of any kind whatsoever.

This agreement shall apply in Western Australia only. There
are approximately 5 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2.  In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first

pay period commencing on or after the date of signing and
shall remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE &
RATES OF PAY

1. All employees working under this agreement shall be paid
according to the wage rates set out below.

2. Wage Rates (per hour at ordinary time)
Current EBA 1st November 1st November

Rate  2000 2001
Hourly Rate Hourly Rate Hourly Rate

$ $ $

Labourer Group 1 18.01 18.91 19.86
Labourer Group 2 17.39 18.26 19.17
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Current EBA 1st November 1st November
Rate  2000 2001

Hourly Rate Hourly Rate Hourly Rate
$ $ $

Labourer Group 3 16.93 17.78 18.67
Plaster, Fixer 18.71 19.65 20.63
Painter, Glazier 18.29 19.20 20.16
Signwriter 18.69 19.62 20.63
Carpenter/Roofer 18.85 19.79 20.78
Bricklayer 18.63 19.61 20.59
Refractory Bricklayer 21.40 22.47 25.59
Stonemason 18.82 19.76 20.75
Rooftiler 18.50 19.43 20.40
Marker/Setter Out 19.38 20.35 21.37
Special Class T 19.62 20.61 21.64

APPRENTICE RATES
Current EBA 1st November 1st November

Rate  2000 2001
Hourly Rate Hourly Rate Hourly Rate

$ $ $

Plasterer, Fixer
Year 1 7.86 8.25 8.66
Year 2 (1/3) 10.29 10.81 11.35
Year 3 (2/3) 14.03 14.74 15.47
Year 4 (3/3) 16.46 17.29 18.15
Painter. Glazier
Year 1 (.5/3/5) 7.68 8.06 8.47
Year 2 (1/3), (1.5/3.5) 10.06 10.56 11.09
Year 3 (2/3), (2.5/3.5) 13.72 14.40 15.12
Year 4 (3/3), (3.5/3.5) 16.10 16.90 17.74
Signwriter
Year 1 (.5/3.5) 7.85 8.24 8.66
Year 2 (1/3, 1.5/3.5) 10.28 10.79 11.35
Year 3 (2/3. 2.5/3.5) 14.02 14.72 15.47
Year 4 (3/3, 3/5/3.5) 16.45 17.27 18.15
Carpenter/Roofer
Year 1 7.92 8.31 8.73
Year 2 (1/3) 10.37 10.88 11.43
Year 3 (2/3) 14.14 14.84 15.59
Year 4 (3/3) 16.59 17.42 18.29
Bricklayer
Year 1 7.82 8.24 8.65
Year 2 (1/3) 10.25 10.79 11.32
Year 3 (2/3) 13.97 14.71 15.44
Year 4 (3/3) 16.39 17.26 18.12
Stonemason
Year 1 7.92 8.31 8.73
Year 2 (1/3) 10.37 10.88 11.43
Year 3 (2/3) 14.14 14.84 15.59
Year 4 (3/3) 16.59 17.42 18.29
Rooftiler
6 months 10.54 11.07 11.62
2nd 6 months 11.59 12.17 12.78
Year 2 13.55 14.23 14.94
Year 3 15.90 16.70 17.54

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

5. An additional payment will be made to compensate
for the impact of the Goods and Services Tax on the Con-
sumer Price Index. In the circumstance that the CPI limit
below is exceeded the appropriate additional payment will
be made to the wage rates. The CPI figure for the applica-
ble dates will be the official figure released by the ABS
for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase redundancy contributions on

behalf of each employee to the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $75 per week

per employee or the percentage rate that is prescribed
under the Superannuation Guarantee Charge, which-
ever is the greater. On 1st July 2002 the Company
will make a payment of $90 per week per employee.
The Company will advise all employees subject to
the Agreement of their right to have payments made
to a complying superannuation fund of their choice.
The Company is bound by the employee’s election.
The aforementioned payment will then be made to
that fund.
Until each employee nominates the fund of their
choice the Company will make payments into the
Construction + Building Unions Superannuation
Scheme (the “C+BUSS”).
In the event that any employee chooses a fund other
than the C+BUSS the Company will, within seven
days of the employee advising the Company of the
fund of their choice, advise the Union in writing of
the employee’s decision.
In the event that the employee and the Company
reach an agreement pursuant to section 49C(2)(d)
of the Act to change the complying superannuation
fund or scheme the Company will, within seven days
of the employee and the Company reaching such an
agreement, advise the Union in writing of the agree-
ment. The employer shall not unreasonably refuse
to agree to a change of complying superannuation
fund or scheme requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act
1992 will operate to provide a notional earnings base)
shall mean the actual ordinary rate of pay the employee
receives for ordinary hours of work including tool al-
lowance, industry allowance, trade allowances, shift
loading, special rates, qualification allowances (eg. first
aid, laser safety officer), multi-storey allowance, site
allowance, asbestos eradication allowance, leading
hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term
includes any regular over-award pay as well as casual
rates received and any additional rates and allowances
paid for work undertaken during ordinary hours of
work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

(e) Employees shall have the option of converting to a
cash payment all sick leave entitlements over 5 days.
Payment shall be made on the last pay period prior
to the Christmas closedown.
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10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new
collective agreement to succeed this agreement at least 3
months before the nominal expiry date. The parties intend to
conclude these negotiations prior to the nominal expiry date.
These negotiations shall be conducted on a collective basis
between all of the parties with the negotiated outcome being
subject to approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1.“Pyramid Sub-Contracting” is defined as the practice of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2.Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3.Further provided that when a sub-contract is let for labour
and material, a labour-only sub-contract may be let by the
sub-contractor, but it is unacceptable as a principle for further
labour-only sub-contracts to be re-let.

4.A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5.Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial question,

dispute or difficulty should be dealt with as close to its source
as possible.

2. An employee or the union delegate should initially sub-
mit any work related and/or industrial matter referred to in
(1), to the site foreperson, supervisor or other appropriate site
representative of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the parties:

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration provided that the parties involved in the
matter will confer among themselves and make rea-
sonable attempts to resolve the matter before taking
those matters to the Commission. The Commissions
decision will be accepted by all parties subject to
legal rights of appeal; or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
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from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.

2. In all instances, the following procedure shall be ob-
served—

 3. A uniformly high standard of amenities and facilities
such as ablution blocks, change rooms, crib sheds, etc. shall
be provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.

5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when cal-
culating floor space.

7.  Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.

10. Where less than 20 persons are employed on site, Regu-
lation 3.20—Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed
washable laminated or vinyl surface, and seating for the tak-
ing of meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16.  A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.

25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in re-

spect to all employees—
Employees Toilets  Urinals
1-5 1 Nil
6-10 1 1
11-20 2 2
21-35 3 4
36-50 4 6
51-75 5 7
76-100 6 8

NB. For each additional 20 persons or part thereof up to
200 persons or part thereof up to 200 persons, one additional
urinal and one additional toilet is required. For each addi-
tional 35 persons or part thereof in excess of 200 persons, one
additional urinal and one additional toilet is required. If a slab
urinal is provided, each 600mm shall be regarded as one uri-
nal.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $14.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $15.00 per week on 1 November
2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The Company will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights
Certificates.
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20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working
days.

(a) 1 pair safety boots, to be replaced on a fair wear and
tear basis.

(b) 2 T-shirts with collars, and will be replaced on a fair
wear and tear basis.

(c) 1 bluey jacket for each employee employed during
the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

25.—SIGNATORIES
BLPPU (Sgd.) Common Seal

Date: 6/9/00

CMETU (Sgd.) Common Seal
Date: 6/9/00

The Company: (Sgd.).........................................................
SIGNATURE

Date: 5/9/00
     Company
      Seal
ABN 44-448-656404

.......... CHARLIE CHIARI ..........

 PRINT NAME

TRADES AS CONITAL ENG.

APPENDIX A—DRUG AND ALCOHOL, SAFETY
AND REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.

(d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement shall apply to construction work under-

taken in the commercial/industrial sector of the building
industry in the state of Western Australia within a 50km ra-
dius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the relevant building construc-
tion awards as well as any industrial or certified agreements
made in conjunction with those awards which do not prescribe
a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17 m $1.95
Above $2.17m to $4.55m $2.30
Over $4.55m $2.90
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Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.75
Above $2.17m to $4.55m $1.95
Over $4.55m $2.50

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17 m $1.75
Above $2.17m to $4.55m $1.95
Over $4.55m $2.50
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.65
Above $2.17 m to $4.55m $1.85
Over $4.55m $2.10

The site allowance on projects which are a combination
of new and renovation work shall be governed by the
majority of work involved. For example, where the ma-
jority of work is new work, then the site allowance
appropriate to new work shall be paid for all employees
on the project.
4.3 Projects within 50 km radius of Perth G.P.O. but

not including the C.B.D. or West Perth (as
defined)
Project Contractual Value Site Allowance
Up to $1 m NIL
Above $1 m to $2.17 m $1.35
Above $2.17m to 6m $1.65
Above $6m to $11.98m $1.90
Above $11.98m to $24.43m $2.10
Above $24.43m to $60.5m $2.40
Over $60.5m $2.60

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River. (Refer attached Map 1).

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street. (Refer attached Map 2).

Boundary roads: If a road borders between two regions
in which site allowances are to be paid as per this agree-
ment, the parties confirm that one side of such a boundary
road will be deemed to fall in one region and the other
side of the boundary road will be deemed to fall in the
other region. For example, the eastern side of Havelock
Street will be in the “CBD” and the western side of
Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 January each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 September and accordingly,
the site allowance amounts shall be adjusted up or down to
the nearest five cents. Provided that where adjustment equates
to less than two cents, existing allowance levels shall be main-
tained.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30
September. Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the BTA will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

– Disputes Procedures
– Occupational Health and Safety Procedures
– Demarcation Procedures
– First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to
discuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to operate for the life of the particu-
lar project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 2000.

14. Productivity Allowance
In return for increased productivity and/or timely comple-

tion of projects it is agreed that a productivity allowance of
$1.00 per hour worked shall be paid to all employees engaged
upon projects in excess of $10 million, or such other sum as
agreed. The productivity allowance may be accumulated and
paid at the end of the project.

15. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or on buildings or structures where the structure ex-
ceeds 10 metres in height (excluding sprires, flagpoles and
the like).

16. Application to Apprentices
(a) The rates prescribed in clause 4 of this agreement

shall apply to all apprentices commencing on-site
(whether as direct employees or under a group train-
ing scheme) after 31 December 1998 in the same
proportion as the percentage of a tradesperson’s wage
rate as prescribed by the appropriate award or En-
terprise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

(b) Fares and Travel Allowances—Apprentices shall
receive 100% of all fares and travel allowances paid
under this agreement and or the award.

17. Provision of Canteen
It is agreed that a staffed canteen shall be provided where a

project exceeds $35 million in value and where the operation
of the canteen is financially self supporting in respect of
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consumables. The Canteen shall come into operation when
on site worker levels exceed 50 and to cease when the worker
levels reduce to below 50.

18. Provision of Nurse
It is agreed that a qualified nurse shall be engaged where

the forecast long term staffing levels for a project exceed 100
(one hundred) or when actual numbers exceed 100 notwith-
standing that forecasts may have been below that level. The
nurse shall commence duties when staffing levels reach 50
(fifty) and shall terminate when levels reduce to 50 (fifty).
The requirement for the provision of a nurse shall be waived
if the project is adjacent to a hospital with a public emergency
department.

19. Apprentice Ratio to Tradespersons
There shall be at least one apprentice employed on site to

every 6 tradespersons employed on site.

DELUXE EARTHMOVING/BLPPU AND THE
CMETU COLLECTIVE AGREEMENT 2000.

No. AG 239 of 2000.
2000 WAIRC 01003

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, CONSTRUCTION,
MINING, ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH,
APPLICANT
v.
DELUXE EARTHMOVING PTY LTD,
RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY, 27 OCTOBER 2000
FILE NO AG 239 OF 2000
CITATION NO. 2000 WAIRC 01003
___________________________________________________________________________

Result Registered Agreement
___________________________________________________________________________

Order.
HAVING heard Ms L. Dowden on behalf of the Applicant
and there being no appearance for the Respondent, and by
consent, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the two parties
lodged in the Commission on 3 October 2000 entitled
Deluxe Earthmoving/BLPPU and the CMETU Collec-
tive Agreement 2000 be registered as an Industrial
Agreement.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.
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3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Deluxe Earthmoving

Pty Ltd hereinafter referred to as “the company”), the West-
ern Australian Builders’ Labourers, Painters and Plasterers
Union of Workers and the Construction Mining Energy Tim-
beryards Sawmills and Woodworkers Union of Australia—WA
Branch (hereinafter referred to as “the unions”) and all em-
ployees of the company eligible to be members of the unions.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition of buildings or
other structures of any kind whatsoever on work where the
principal contractor has an informal or formal agreement with
the Unions, or where the principal contract value is greater
than $4.5 million.

This agreement shall apply in Western Australia only. There
are approximately 4 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”) and the Earthmoving and
Construction Award No. 10 of 1963.

2.  In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after the date of signing and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previous 1st 1st 1st
EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Plant Operator 3 17.15 18.01 18.91 19.86
Plant Operator 2 16.56 17.39 18.26 19.17
Plant Operator 1 16.12 16.93 17.78 18.67
Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67

Plant Operator Group 1
Bitumen Sprayer—Concrete Finisher—Concrete Spreader,

Powered—Crawler Tractor with power operated attachments
(up to and including 2000 kg shipping mass)—Dumper, rear
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and bottom (up to and including 2 cubic metres struck capac-
ity)—Hand Sprayer, lance type—Pneumatic Tyred Tractor
with power operated attachments (up to and including 15Kw
net engine power)—Roller (under 8 tonnes)—Roller, vibrat-
ing (under 4 tonnes)—Second Driver, Navvy and dragline or
dredge excavator—Trenching Machine (small Ditch-Witch
type).

Plant Operator Group 2
Plant Sprayer (driver)—Concrete Paver—Crawler Loader

(up and including 15,000 kg mass)—Crawler Tractor with
power operated attachments (over 2000 kg up to and includ-
ing 15,000 kg shipping mass)—Dumper, rear and bottom
(above 2 cubic metres, up to and including 30 cubic metres
struck capacity)—Grader (below 35 Kw net engine power)—
Pneumatic tyred tractor with operated attachments (above
15Kw up to and including 150 Kw net engine power—Roller
(8 tonnes and above)—Roller vibrating (4 tonnes and above)—
Scraper ( up to and including 10 cubic metres struck
capacity)—Track Laying, Fixing or Levelling Machine (rail-
way construction)—Trenching Machine (depth up to 2.4
metres, and width up to 450mm) and bucket wheel trencher
with equivalent capacity in cubic metres per hour.

Plant Operator Group 3
Crawler Loader (above 15,000 kg mass, up to and includ-

ing 60,000 kg mass)—Crawler Tractor with power operated
attachments (above 15,000 kg up to and including 60,000 kg
mass)—Dumper, rear and bottom (above 30 cubic metres, up
to and including 120 cubic metres struck capacity)—Excava-
tor (above 0.5 cubic metres, up to and including 5.5 cubic
metres struck capacity (This group includes Gradall))—Grader
(35Kw up to and including 190Kw net engine power)—Lo-
comotive (carrying passengers)—Pneumatic Tyred Loader
(over 105 Kw up to and including 500 Kw net engine power)—
Pneumatic Tyred Tractor with power operated attachments
(above 150 Kw up to and including 500 Kw net engine
power—Scraper (above 10 cubic metres, up to and including
50 cubic metres struck capacity)—Trenching Machine (greater
than 2.4 metres depth and 450mm width) and Bucket Wheel
Trencher with equivalent capacity in cubic metres per hour.

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

5. An additional payment will be made to compensate
for the impact of the Goods and Services Tax on the Con-
sumer Price Index. In the circumstance that the CPI limit
below is exceeded the appropriate additional payment will
be made to the wage rates. The CPI figure for the applica-
ble dates will be the official figure released by the ABS
for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase redundancy contributions on

behalf of each employee to the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $75 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.
On 1st July 2002 the Company will make a payment of $90
per week per employee.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

(e) Employees shall have the option of converting to a
cash payment all sick leave entitlements over 5 days.
Payment shall be made on the last pay period prior
to the Christmas closedown.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.
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13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.
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2. In all instances, the following procedure shall be ob-
served.

3. A uniformly high standard of amenities and facilities such
as ablution blocks, change rooms, crib sheds, etc. shall be
provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.

5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when cal-
culating floor space.

7.  Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.

10. Where less than 20 persons are employed on site, Regu-
lation 3.20—Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed
washable laminated or vinyl surface, and seating for the tak-
ing of meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16.  A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.

25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.

28. The following toilet/urinal ratio shall be applied in re-
spect to all employees—

Employees Toilets    Urinals
1—5 1 Nil
6—10 1 1
11—20 2 2
21—35 3 4
36—50 4 6
51—75 5 7
76—100 6 8

NB. For each additional 20 persons or part thereof up to
200 persons or part thereof up to 200 persons, one additional
urinal and one additional toilet is required. For each addi-
tional 35 persons or part thereof in excess of 200 persons, one
additional urinal and one additional toilet is required. If a slab
urinal is provided, each 600mm shall be regarded as one uri-
nal.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The Company will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, to be replaced on a fair wear and

tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly
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payments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001

 26.—SIGNATORIES
BLPPU Common Seal
K. Reynolds
Date: 22/9/00

CMETU Common Seal
J. McDonald
Date: 22/9/00

The Company: Common Seal
.................................
Signature
Date: 15/9/00
....Ernie Berryman....
Print Name

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.

(b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

(c) There will be no payment of lost time to a person unable
to work in a safe manner.

(d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability of treat-
ment/counselling. If the worker refuses help he/she may
be transferred/dismissed the next time he/she is danger-
ously affected.

(e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the date
of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay

while attending treatment.
4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties referred to in Sched-

ule A and shall apply to construction work undertaken by
principal contractors who are members of CCA and who are
engaged in the commercial/industrial sector of the building
industry in the state of Western Australia within a 50km ra-
dius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the relevant building construc-
tion awards as well as any industrial or certified agreements
made in conjunction with those awards which do not prescribe
a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17 m $1.95
Above $2.17m to $4.55m $2.30
Over $4.55m $2.90
Renovations, Restorations and/or Refurbishment
Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.75
Above $2.17m to $4.55m $1.95
Over $4.55m $2.50

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17 m $1.75
Above $2.17m to $4.55m $1.95
Over $4.55m $2.50
Renovations, Restorations and/or Refurbishment
Work
Project Contractual Value  Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.65
Above $2.17 m to $4.55m $1.85
Over $4.55m $2.10



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.5026

The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O. but not
including the C.B.D. or West Perth (as defined)
Project Contractual Value Site Allowance
Up to $1 m NIL
Above $1 m to $2.17 m $1.35
Above $2.17m to 6m $1.65
Above $6m to $11.98m $1.90
Above $11.98m to $24.43m $2.10
Above $24.43m to $60.5m $2.40
Over $60.5m $2.60

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River. (Refer attached Map 1).

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street. (Refer attached Map 2).

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean the
value of all tendered work which falls under the scope of the
principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 January each
year by the total C.P.I. movements for Perth during the preced-
ing four quarters ending 30 September and accordingly, the site
allowance amounts shall be adjusted up or down to the nearest
five cents. Provided that where adjustment equates to less than
two cents, existing allowance levels shall be maintained.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 Sep-
tember. Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the BTA will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to
discuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to operate for the life of the particu-
lar project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 2000.

14. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

15. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding sprires, flagpoles and the like).

16. Application to Apprentices
(a) The rates prescribed in clause 4 of this agreement shall

apply to all apprentices commencing employment after 31
December 1998 in the same proportion as the percentage of a
tradesperson’s wage rate as prescribed by the appropriate award
or Enterprise Bargaining Agreement, being—

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

(b) Fares and Travel Allowances—Apprentices shall receive
100% of all fares and travel allowances paid.

17. Provision of Canteen
It is agreed that a staffed canteen shall be provided where a

project exceeds $35 million in value and where the operation
of the canteen is financially self supporting in respect of
consumables. The Canteen shall come into operation when
on site worker levels exceed 50 and to cease when the worker
levels reduce to below 50.

18. Provision of Nurse
It is agreed that a qualified nurse shall be engaged where

the forecast long term staffing levels for a project exceed 100
(one hundred) or when actual numbers exceed 100 notwith-
standing that forecasts may have been below that level. The
nurse shall commence duties when staffing levels reach 50
(fifty) and shall terminate when levels reduce to 50 (fifty).
The requirement for the provision of a nurse shall be waived
if the project is adjacent to a hospital with a public emergency
department.

19. Apprentice Ratio to Tradespersons
There shall be at least one apprentice employed on site to

every 6 tradespersons employed on site.
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DIRECT ENGINEERING SERVICES, MALAGA,
SHEET METAL ENTERPRISE BARGAINING

AGREEMENT 2000.
No. AG234 of 2000.

2000 WAIRC 00912
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE AUTOMOTIVE, FOOD, METALS,

ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R S — W E S T E R N
AUSTRALIAN BRANCH
APPLICANT
v.
DIRECT ENGINEERING SERVICES
PTY LTD
RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED TUESDAY, 17 OCTOBER 2000
FILE NO AG 234 OF 2000
CITATION NO. 2000 WAIRC 00912
__________________________________________________________________________
Result Registered Agreement
Representation
Applicant Mr G. Sturman appeared on behalf of the

applicant
Respondent Mr S. Foy appeared on behalf of the

respondent
__________________________________________________________________________

Order.
HAVING heard Mr G. Sturman on behalf of the Applicant
and Mr S. Foy on behalf of the Respondent, and by consent,
the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the two parties
lodged in the Commission on 25 September 2000 enti-
tled Direct Engineering Services, Malaga, Sheet Metal
Enterprise Bargaining Agreement 2000 be registered as
an Industrial Agreement and replaces Agreement No.
AG221 of 1998.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

Schedule.

DIRECT ENGINEERING SERVICES PTY LTD

AND

AUTOMOTIVE, FOOD, METALS, ENGINEERING,
PRINTING & KINDRED INDUSTRIES UNION,

WA BRANCH
ENTERPRISE BARGAINING AGREEMENT

1.—TITLE
This Agreement shall be known as the Direct Engineering

Services, Malaga, Sheet Metal Enterprise Bargaining Agree-
ment 2000 and replaces Agreement No. AG221of 1998.

2.—ARRANGEMENT
Clause

No. Title
1 TITLE
2 ARRANGEMENT
3 RELATIONSHIP TO AWARD/ORDER
4 PARTIES BOUND
5 DATE AND PERIOD OF OPERATION
6 AIMS AND OBJECTIVES
7 PRODUCTIVITY AIMS
8 COMMITMENTS

9 DISPUTE RESOLUTION
10 WAGES
11 HOURS
12 ANNUAL LEAVE
13 ATTENDANCE
14 HEALTH & SAFETY
15 RENEWAL OF AGREEMENT
16 SIGNATORIES TO AGREEMENT

3.—RELATIONSHIP TO AWARD / ORDER
This Agreement shall be read and interpreted wholly in con-

junction with the Metal Trades (General) Award 1966 No. 13
of 1965. In the event of any inconsistency the conditions pre-
scribed in this Agreement shall prevail.

4.—PARTIES BOUND
(1) The parties to this Agreement are—

(a) Direct Engineering Services Pty Ltd (“the Com-
pany”);

(b) Automotive, Food, Metals, Engineering, Printing &
Kindred Industries Union of Workers, Western Aus-
tralian Branch (“AFMEPKIU”);

(c) Employees of the Company who work in the Ma-
laga Sheet Metal Workshop and who are eligible for
membership of the AFMEPKIU.

(d) At the time this Agreement was made it was esti-
mated that it would apply to approximately twenty
(20) employees.

5.—DATE AND PERIOD OF OPERATION
This Agreement shall operate from 19 September 2000 un-

til 19 September 2001.

6.—AIMS AND OBJECTIVES
(1) The purpose of entering this Agreement is to ensure the

productivity, efficiency and flexibility of the Company’s op-
erations and to ensure the Company remains competitive in
the air conditioning industry.

(2) The Company and the employees bound by this Agree-
ment agree to working in an open, friendly, communicative
workplace so that co-operation and change will ensure har-
mony and bring with it a productive marketplace.

(3) This will be brought about by—
(a) Effective consultation and communication proce-

dures between management and employees. We are
committed to co-operate positively to exchange in-
formation to assist any change process and to
interactively participate in training and development.

(b) Continuous change in workplace practice such as
flexible shift rosters and flexible work practices so
that we will improve the efficiency of the operations
and enhance the skills and job satisfaction of the
employees, in a safe working environment.

(c) Remaining committed to the application of continu-
ous improvement philosophy to all operations and
using our best efforts to achieve productivity im-
provements.

(d) Realising the importance to the business of good cus-
tomer service and assisting in all ways possible to
further the Company’s business objectives of im-
proved customer service.

(e) Commitment to maintaining and improving quality
so that our customers receive high quality service,
on time and to their specifications, at a competitive
price. It is understood that quality not only leads to
bigger markets and high profitability but also to the
Company being more competitive.

(f) Understanding the need to involve employees in tak-
ing more responsibility for their work.

7.—PRODUCTIVITY AIMS
(1) To achieve agreed productivity the employee and the

Company agree the following objectives must be achieved—
(a) Care must be taken in the production of quality work

in a thorough and workmanlike manner in as short a
time as possible.
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(b) To satisfy customers wherever possible through ac-
ceptable quality and standards delivered in accordance
with customers requirements wherever possible.

(c) To make a concerted effort to keep down time to a
minimum.

(d) To make every endeavour to keep absenteeism in
the Company to a minimum. The parties are com-
mitted to pursuing a reduction of unplanned absences
within Direct Engineering Services operations dur-
ing the life of the Agreement.

(e) The parties are bound by this Agreement to working
with management to identify and implement sug-
gestions to improve the reduction of waste.

(f) Whilst the ordinary hours of work are thirty eight
per week the workforce agree to work reasonable
overtime where required by the Company to ensure
that the Company’s contractual obligations to the
client are met.

(g) Workloads, sickness or holidays by workmates, ma-
chinery breakdowns or job deadlines may necessitate
your assistance.

(h) The parties commitment is required at all times to
ensure that satisfactory housekeeping practices are
maintained in workshop areas and yard for a safe
and orderly work environment.

8.—COMMITMENTS

(1) All parties undertake to ensure that the terms of this
Agreement will not be used to progress or obtain similar ar-
rangements or benefits in any other enterprise.

(2) This Agreement shall not operate to cause any employee
to suffer a reduction in ordinary time earnings, or to depart
from the standards of the Western Australian Industrial Rela-
tions Commission in regard to hours of work, annual leave
with pay or long service leave with pay.

9.—DISPUTE RESOLUTION

(1) This dispute resolution procedure will apply to any is-
sues, questions, disputes or difficulties that arise about the
implementation or interpretation under this Agreement. The
intent of the parties is to use this procedure to, wherever pos-
sible, resolve issues at local or workplace level.

(2) The principle of conciliation and direct negotiation shall
be adopted for the purpose of prevention and settlement of
any industrial dispute that may arise.

(3) The parties shall take an early and active part in discus-
sion and negotiations aimed at preventing or settling disputes
in accordance with the agreed procedure set out subclause (4)
of this clause.

(4) (a) The employee and the employee’s supervisor should
confer, clearly identify the facts and where possible, resolve
the issue.

(b) If the issue remains unresolved then the employee, the
union representative the supervisor and the Department man-
ager shall confer, and where possible, resolve the issue.

(c) If the issue remains unresolved then the union shall con-
fer with the Manager Human Resources on the matter, and
where possible, resolve the issue.

(d) If the matter is still not settled, either party may submit
the matter for conciliation/arbitration by the Western Austral-
ian Industrial Relations Commission. Provided that persons
involved in the question, dispute or difficulty will confer
amongst themselves and make reasonable attempts to resolve
questions, disputes or difficulties before taking those matters
to the Commission.

(e) Whilst the dispute settlement is being followed work
shall continue normally and no industrial action, including
any ban or limitation shall be taken.

10.—WAGES

Wages paid to employees as at the 18 September 2000 shall
be increased by 3% from 19 September 2000.

11.—HOURS
The ordinary hours of work will be thirty eight per week.

The normal spread of hours will be between 6.00am to 6.00pm,
Monday to Friday and consist of eight hours duration.

(a) Flexibility to vary the start and finish times of ordinary
hours between 6.00am to 6.00pm, Monday to Friday may be
required on specific occasions to suit customer/client require-
ments and by arrangement between the employer and the
employee, this flexibility may be extended.

(b) Overtime may be taken as time off in lieu, up to the
equivalent of thirty eight hours per year as paid leave.

(c) Time worked outside the ordinary hours of work will be
paid at penalty rates as per the Award.

12.—ANNUAL LEAVE
Leave without pay may be considered for extra special pur-

poses by application.
All leave entitlements are generally to be taken in the year

they fall due. A maximum of ten days per year are allowed to
flow on to the next entitlement period.

Each employee is entitled to four weeks annual leave (152
hours) per year.

13.—ATTENDANCE
An attendance bonus of $20.00 flat to be paid on comple-

tion of a full work week cycle. Bonus will not be paid for
cycles or periods of annual leave, unauthorised leave, leave
without pay and workers’ compensation. Periods of sick leave
up to a maximum of ten days per year accompanied with a
doctor’s certificate will not effect bonus payments.

14.—HEALTH AND SAFETY
An ongoing commitment from all parties to maintain Occu-

pational Health, Safety and Welfare standards is required for
the life of the Agreement.

15.—RENEWAL OF AGREEMENT
Consistent with the terms of the Agreement it is agreed that

initiatives to renew this Agreement will commence between
the parties to determine an appropriate course of action in
respect of this Agreement at least three months prior to the
expiration of this Agreement.

SIGNATORIES TO AGREEMENT
J. Allen 15/9/00

Signature for and on behalf of Name of person Date
Direct Engineering Services Pty Ltd authorised to sign (print)
(A.C.N. 008 700 178)
Common seal

J. Ferguson 29/9/00
Signature for and on behalf of Name of person Date
The Automotive, Food, Metals, authorised to sign (print)
Engineering, Printing and Kindred
Industries union of Workers, WA Branch
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FRANKIPILE/BLPPU AND THE CMETU
COLLECTIVE AGREEMENT 2000.

No. AG 228 of 2000.
2000 WAIRC 00917

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS  , CONSTRUCTION,
MINING, ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
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FRANKIPILE AUSTRALIA PTY
LIMITED

RESPONDENT
CORAM COMMISSIONER J F GREGOR
DELIVERED TUESDAY, 17 OCTOBER 2000
FILE NO AG 228 OF 2000
CITATION NO. 2000 WAIRC 00917
_______________________________________________________________________________

Result Registered Agreement
Representation
Applicant Ms L. Dowden appeared on behalf of the

applicant
Respondent No appearance on behalf of the

respondent
_______________________________________________________________________________

Order.
HAVING heard Ms L. Dowden on behalf of the Applicant
and there being no appearance for     the Respondent, and by
consent, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the two parties
lodged in the Commission on 21 September 2000 enti-
tled Frankipile/BLPPU and the CMETU Collective
Agreement 2000 be registered as an Industrial Agreement.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This agreement shall be known as the Frankipile / BLPPU

and the CMETU Collective Agreement 2000.

2.—ARRANGEMENT
Clause No.

Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Aims and Procedures 5
Workplace Flexibility Arrangements 6
Relationship to Parent Award 7
Period of Operation 8
Classification Structures & Rates of Pay 9
Industry Standards 10
Sick Leave 11
Negotiation of a Subsequent Agreement 12
Application of Project Agreements 13
Fares and Travelling Allowance 14
Seniority 15
All In Payments 16
Pyramid Sub-Contracting 17
Dispute Settlement Procedure 18
Safety Dispute Resolution 19
Amenities 20
Training and Related Matters 21

Drug & Alcohol, Safety & Rehabilitation Program 22
Clothing & Safety Footwear 23
Income Protection 24
Accident Pay 25
Labour Hire 26
Level Playing Field 27
Union Membership 28
Y2K 29
No Extra Claims 30
Signatories to the Agreement 31
Appendix A—Drug & Alcohol, Safety and

Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Frankipile Australia Pty

Ltd (hereinafter referred to as “the company”), the Western
Australian Builders’ Labourers, Painters and Plasterers
Union of Workers and the Construction Mining Energy
Timberyards Sawmills and Woodworkers Union of Australia—
WA Branch (hereinafter referred to as “the unions”) and all
employees of the company eligible to be members of the un-
ions.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition of buildings or
other structures of any kind whatsoever.

This agreement shall apply in Western Australia only. There
are approximately 2 employees covered by this agreement.

5.—AIMS AND PROCEDURES
1. The Company, its employees and the Union are commit-

ted during the life of this Agreement to develop a better way
of working together so as to achieve a more efficient, skilled
and flexible workforce by—

• Improving employment opportunities for Employ-
ees;

• Improving performance levels by doing things
better;

• Finding ways of improving Frank’s cost efficiency;
• Providing the necessary training to enable Employ-

ees to acquire additional skills and develop to their
own potential;

• Promoting a “team” approach to work activities;
• Communicating in an open, timely and candid

manner.
2. The parties are committed to implement the following

principles as a means of achieving the above aims—

Consultation
(a) The parties will establish a Consultative Committee

to consult about matters involving changes to the
organisation and performance of work within the
Company.

(b) The Consultative Committee shall comprise one to
three representatives of management and two to three
elected Employee Representatives.

(c) The Committee shall meet once every two (2) months
or as required to address outstanding issues.

Training
During the life of this Agreement, the Company will un-
dertake an agreed skills audit of Employees, and develop
a training plan, with the cooperation and assistance of
the Construction Skills Training Centre.

Productivity
The parties agree that it is essential to improve the effi-
ciency, productivity and competitiveness of the Company.
The parties will work towards the removal of restrictive
work and management practices which inhibit the
Company’s efficiency and productivity.
The Consultative Committee will establish goals for im-
provement in efficiency and productivity and recommend
appropriate action to implement those goals.
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In the interests of efficiency, productivity and Employee
development, an employee may be directed to carry out
such duties as are within the limits of the Employee’s
skill, competence and training.

Occupational Health and Safety
The protection and promotion of the health, safety and
welfare of all persons working for the Company shall be
the absolute commitment of the parties to this Agreement.
The Company, the Union and workforce will cooperate
to ensure the Company has a safe working environment
on its projects. Ongoing education will be central to this
objective, as will adherence to appropriate legislative re-
quirements and agreed codes of practice.

6.—WORKPLACE FLEXIBILITY
ARRANGEMENTS

1. Hours of Work
Ordinary hours work shall be on average thirty-eight (38)

hours per week. The ordinary starting and finishing times of
Employees shall be agreed between the Company and its
employees from time to time to meet reasonable needs of the
project. Agreement will be reached if a majority of Employ-
ees agree to such commencing and finishing times on a site-site
basis. Start and finish times outside of 7pm to 3.30pm shall
be notified to the Union for agreement, prior to implementing
any change.

2. Rostered Days Off (RDO)
An employee may agree to bank up five (5) RDO’s each

calendar year. These days will be taken of in lieu of ordinary
working days, within six (6) months of their rostered date.
The days on which these RDO’’ will be taken will be agreed
between the Company and each employee. This clause shall
only apply to work on sites where the union’s commercial
construction agreement does not apply.

3. Working away from Home—Distant Work
(a) Employees who proceed to an area which qualifies

them as “working away from home” shall be enti-
tled to the rest and recreation provisions of the award
after six (6) weeks continuous service, and thereaf-
ter at six (6) weekly periods.
Provided, however, that if the work upon which the
employee is engaged will terminate in the ordinary
course within a further two (2) weeks after the expi-
ration on any six (6) week period, then the return
home provision of this clause shall not apply.
The time at home shall include a weekend for each
return home.
Every effort will be made to rotate crews on a project
basis if and where possible. Special conditions will
apply to projects in WA, which will be negotiated
prior to commencement.

(b) Travel to and from distant projects will be whenever
possible within normal working hours unless spe-
cifically requested by the employee.  When travel of
this nature occurs it shall not be regarded as over-
time. Should travel be “out of hours”, the time will
be paid at the appropriate overtime rates, with pay-
ment based upon the Core rate. Any hours worked
and/or travelled in excess of 8 hours during ordi-
nary hours or out of normal working hours shall be
regarded as overtime.

4. Payment of Wages
All employees will be paid by Electronic Funds Transfer

into a National Australia Bank account or other agreed ac-
count of the employees choice.

7.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 and the
Engine Drivers (Building and Steel Construction) Award, No.
.20 of 1973.

Where this Agreement refers to the “Award” it shall be taken
to mean Award No. R14 of 1978, and all terms and conditions
that apply to employees employed under this agreement shall

be underpinned by the Award, notwithstanding that employ-
ees may be employed under the scope of Award No. 20 of
1973.

2.  In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

8.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after the date of signing and shall
remain in force until the 1st of November, 2002.

9.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Current 1st November 1st November
2000 2001

Hourly Rate Hourly Rate Hourly Rate
$ $ $

Core All- Core All- Core All-
Purpose Purpose Purpose

Workface Workface Workface
Piler 1—over
20 tonnes 19.10 21.60 20.06 22.56 21.06 23.56

Piler 2 18.58 21.08 19.50 22.00 20.45 22.95

Piler 3—under
20 tonnes 18.28 20.78 19.19 21.69 20.15 22.65

Piling
Labourer 1 18.01 20.51 18.91 21.41 19.86 22.36

Piling
Labourer 2 17.39 19.89 18.26 20.76 19.17 21.67

Piling
Labourer 3 16.93 19.43 17.78 20.28 18.67 21.17

These wage rates may be increased by agreement via the
Consultative Committee process.

1. (a) The Core rate of pay will apply for periods of annual
leave, public holidays, illness and out of-hours-travel.

(b) When site allowances as specified in Appendix B of the
agreement do not apply the workface rate of pay shall be in
lie of all site disabilities.

(c) The workface rate of pay is inclusive of the piling allow-
ance.

(d) The workface rate of pay is payable at all times, for all
hours worked, except for those instances identified in subclause
1a.

2. An additional rate of $2.00 per hour will be paid where
an employee—excluding Team Leaders—is required to run a
job with partial supervision.

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

6.—DEFINITIONS
Skills Classification
Skills—upon which positions in the matrix will be deter-

mined—are by competency in the following—
• Driven performed piles
• Continuous-flight auger piles
• Forum/mini piles
• Bored cast-in-place piles
• Drive cas-in-place piles
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• Atlas piles
• Ground improvement
• Diaphragm walls
• Concreting
• Plant operating
• Plan reading/levelling
• Dogman
• Rigger
• Accredited Workplace Health and Safety Officer
• Qualified St John’s first-aid
• Team Leader/supervisory skills
• Steel-fixing
• Basic welding

1. The basic framework for structuring of skills is as fol-
lows—

(i) Piling Labourer: Able to demonstrate general labour-
ing skills needed to assist Leading Hands and/or
Operators

(ii) Piler: Able to demonstrate piling and/or operating
skills and some supervising skills, crane operator.

(iii) Team Leader: Able to organise and control project
team to obtain optimum production with minimum
of supervision.

Employees will be classified into a wage classification prior
to commencing work with the company. Any disputes relat-
ing to the classification of an employee shall be dealt with by
the parties to the agreement.

10.—INDUSTRY STANDARDS
Redundancy
The company shall increase redundancy contributions on

behalf of each employee to the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60

For employees from interstate, the method of payment shall
be as agreed between the parties.

Superannuation
(i) The Company will make a payment of $60 per week

per employee or the percentage rate that is prescribed
under the Superannuation Guarantee Charge, which-
ever is the greater.
The Company will advise all employees subject to
the Agreement of their right to have payments made
to a complying superannuation fund of their choice.
The Company is bound by the employee’s election.
The aforementioned payment will then be made to
that fund.
Until each employee nominates the fund of their
choice the Company will make payments into the
Construction + Building Unions Superannuation
Scheme (the “C+BUSS”).
In the event that any employee chooses a fund other
than the C+BUSS the Company will, within seven
days of the employee advising the Company of the
fund of their choice, advise the Union in writing of
the employee’s decision.
In the event that the employee and the Company
reach an agreement pursuant to section 49C(2)(d)
of the Act to change the complying superannuation
fund or scheme the Company will, within seven days
of the employee and the Company reaching such an
agreement, advise the Union in writing of the agree-
ment. The employer shall not unreasonably refuse
to agree to a change of complying superannuation
fund or scheme requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes
of the Superannuation Guarantee (Administration)
Act 1992 will operate to provide a notional earnings
base) shall mean the actual ordinary rate of pay the
employee receives for ordinary hours of work in-
cluding tool allowance, industry allowance, trade
allowances, shift loading, special rates, qualification

allowances (eg. first aid, laser safety officer), multi-
storey allowance, site allowance, asbestos eradication
allowance, leading hand allowances, in charge of
plant allowance and supervisory allowances where
applicable. The term includes any regular over-award
pay as well as casual rates received and any addi-
tional rates and allowances paid for work undertaken
during ordinary hours of work, including fares and
travel.

11.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

(e) Employees shall have the option of converting to a
cash payment all sick leave entitlements over 5 days.
Payment shall be made on the last pay period prior
to the Christmas closedown.

(f) Sick leave accrual for interstate workers shall be as
agreed between the parties.

12.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

13.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

14.—FARES AND TRAVELLING ALLOWANCE
A travel payment shall be made in the form of a daily pay-

ment (on days worked) of $18.80 per day per employee. This
allowance shall be increased annually in line with CPI in-
crease

15.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is
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re-engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

16.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2.  It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

17.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

18.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

9. Nothing in the above procedure or this agreement shall
prevent employees taking industrial action on issues of indus-
try, state or national significance.

19.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

20.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.

2. In all instances, the following procedure shall be ob-
served—

3. A uniformly high standard of amenities and facilities such
as ablution blocks, change rooms, crib sheds, etc. shall be
provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.

5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.
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6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when cal-
culating floor space.

7. Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.

10. Where less than 20 persons are employed on site, Regu-
lation 3.20—Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed
washable laminated or vinyl surface, and seating for the tak-
ing of meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16. A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.

25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in re-

spect to all employees—
Employees Toilets Urinals

1-5 1 Nil
6-10 1 1

11-20 2 2
21-35 3 4
36-50 4 6
51-75 5 7
76-100 6 8

NB. For each additional 20 persons or part thereof up to
200 persons or part thereof up to 200 persons, one additional

urinal and one additional toilet is required. For each addi-
tional 35 persons or part thereof in excess of 200 persons, one
additional urinal and one additional toilet is required. If a slab
urinal is provided, each 600mm shall be regarded as one uri-
nal.

21.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The Company will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

22.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

23.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, to be replaced on a fair wear and

tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

24.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties

25.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.
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26.—LABOUR HIRE
“Supplementary Labour—may be sourced so as to top up

the Company’s permanent workforce, but only so as to meet
short-term peak requirements on individual sites. The parties
agree that when necessary, supplementary labour may be
sourced from agreed bona fide labour hire companies which
meet, as a minimum, the wages and benefits of this agree-
ment, and may have an appropriate labour hire enterprise
agreement with the Unions signatory to this agreement. Agents
representing workers will not be considered to be a bona fide
labour hire company.

27.—LEVEL PLAYING FIELD
A “level playing field” for all involved in the building in-

dustry is an important aim for all of the parties to this
agreement. To this end, it is agreed by the parties that the
Company may give preference to those subcontract compa-
nies who have enterprise agreements with Unions party to
this Agreement. Where no such subcontractor can be found,
then the subcontractor engaged may be asked to give an un-
dertaking by signing a statement of intent to develop and sign
an enterprise agreement with the Unions party to this Agree-
ment.

Where necessary, the Company and the Unions will assist
the subcontract company to develop such agreements.

As productivity gains may vary between subcontract com-
panies on each project, the parties agree that there will be no
claims to flow productivity benefits from one subcontract com-
pany to another, or from project to project.

Where a Union signatory to this agreement is in dispute
with a subcontract company over issues not relating to the
Company, the Union will discuss the problem with the Com-
pany in an endeavour to avoid industrial action. The Company
recognises that this Enterprise agreement is designed to de-
liver the agreed wages and conditions to all workers employed
under the Company’s contract.

28.—UNION MEMBERSHIP
1. The Union party to this Agreement commits to—

(a) resolve any demarcation issues with any other Un-
ions affecting the Company, without recourse to
industrial action; and

(b) support a single position with other Unions in deal-
ing with the Employer, and will not countenance
“leap-frogging” and similar practices.

2. (a) Employers shall establish procedures so that all rea-
sonable steps are taken to ensure that Employees,
including sub-contractors’ employees, are financial
members of the BLPPU and CMETU whilst work-
ing on site in the aforementioned Unions’
classifications.

(b) The parties acknowledge that those parts of the agree-
ment relating to membership of Unions are not
intended to affect the employment in the industry of
persons who have been granted conscientious ob-
jection certificates under the relevant legislation.

(c) Where an employee working on the site is found not
tom be a financial Unionist, the Principal Contrac-
tor and, where appropriate, the subcontractor shall
be notified immediately and given reasonable op-
portunity to comply with the above.

(d) Any dispute arising under this clause, including
claims that an Employer has not met his obligations,
shall be dealt with in accordance with the disputes
procedure contained in the relevant Award.

29.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001

30.—NO EXTRA CLAIMS
The Union will make no further claims on the Company

over conditions set out in this Agreement for the life of the
Agreement.

31.—SIGNATORIES
BLPPU Common Seal K. Reynolds

.......................
Date: 19/9/00

CMETU Common Seal J. McDonald
.......................
Date: 19/9/00

The Company: .......................
SIGNATURE
Date: 7/9/00

Company Seal
Stephen Carde
.......................
PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY
AND REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.

(d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.
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APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17 m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17 m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17 m to $4.55m $1.80
Over $4.55m $2.05

The site allowance on projects which are a combination
of new and renovation work shall be governed by the
majority of work involved. For example, where the ma-
jority of work is new work, then the site allowance
appropriate to new work shall be paid for all employees
on the project.
4.3 Projects within 50 km radius of Perth G.P.O. but

not including the C.B.D. or West Perth (as
defined)
Project Contractual Value Site Allowance
Up to $1 m NIL
Above $1 m to $2.17 m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to
Nile Street running into Wittenoom Street, Hill Street
to Royal Street, Royal Street to Lord Street, Lord Street
to Newcastle Street, along Newcastle Street to the Free-
way, the Freeway South to the Perth-Fremantle railway
line, along the Perth-Fremantle railway line to Dyer

Street, Dyer Street through to Havelock Street, Havelock
Street to Kings Park Road, Kings Park Road to Fraser
Avenue, Fraser Avenue projected through to the Swan
River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle
railway line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agree-
ment, the parties confirm that one side of such a boundary
road will be deemed to fall in one region and the other
side of the boundary road will be deemed to fall in the
other region. For example, the eastern side of Havelock
Street will be in the “CBD” and the western side of
Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope
of the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

– Disputes Procedures
– Occupational Health and Safety Procedures
– Demarcation Procedures
– First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to
discuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).
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15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%
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Order.
HAVING heard Ms L. Dowden on behalf of the Applicant
and there being no appearance on behalf of the Respondent,
and by consent, the Commission pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the agreement made between the two parties
lodged in the Commission on 19 October 2000 entitled
Gemini Formwork/BLPPU and the CMETU Collective
Agreement 2000 be registered as an Industrial Agreement
and replaces Agreement No. AG 5 of 1998.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This agreement shall be known as the Gemini Formwork/

BLPPU and the CMETU Collective Agreement 2000.
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Safety Dispute Resolution 17
Training and Related Matters 18
Drug & Alcohol, Safety & Rehabilitation Program 19
Clothing & Safety Footwear 20
Income Protection 21
Accident Pay 22
Union Membership 23
Y2K 24
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Appendix A—Drug & Alcohol, Safety and Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Apollo Holdings Pty

Ltd t/a Gemini Formwork (hereinafter referred to as “the com-
pany”), the Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers and the Construction Min-
ing Energy Timberyards Sawmills and Woodworkers Union
of Australia—WA Branch (hereinafter referred to as “the un-
ions”) and all employees of the company eligible to be
members of the unions.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition of buildings or
other structures of any kind whatsoever on work where the
principal contractor has an informal or formal agreement with
the Unions.

This agreement shall apply in Western Australia only. There
are approximately 6 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2.  In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after the date of signing and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES
OF PAY

1. All employees working under this agreement shall be paid
according to the wage rates set out below.
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2. Wage Rates (per hour at ordinary time)
Previous 1st 1st 1st

EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67
Plaster, Fixer 17.82 18.71 19.65 20.63
Painter, Glazier 17.42 18.29 19.20 20.16
Signwriter 17.80 18.69 19.62 20.63
Carpenter/Roofer 17.93 18.85 19.79 20.78
Bricklayer 17.75 18.63 19.61 20.59
Refractory Bricklayer 20.38 21.40 22.47 25.59
Stonemason 17.93 18.82 19.76 20.75
Rooftiler 17.62 18.50 19.43 20.40
Marker/Setter Out 18.46 19.38 20.35 21.37
Special Class T 18.69 19.62 20.61 21.64

APPRENTICE RATES
Previous 1st 1st 1st

EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Plasterer, Fixer
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15

Painter. Glazier
Year 1 (.5/3/5) 7.32 7.68 8.06 8.47
Year 2 (1/3), (1.5/3.5) 9.58 10.06 10.56 11.09
Year 3 (2/3), (2.5/3.5) 13.06 13.72 14.40 15.12
Year 4 (3/3), (3.5/3.5) 15.33 16.10 16.90 17.74

Signwriter
Year 1 (.5/3.5) 7.48 7.85 8.24 8.66
Year 2 (1/3, 1.5/3.5) 9.78 10.28 10.79 11.35
Year 3 (2/3. 2.5/3.5) 13.35 14.02 14.72 15.47
Year 4 (3/3, 3/5/3.5) 15.66 16.45 17.27 18.15

Carpenter/Roofer
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29

Bricklayer
Year 1 7.46 7.82 8.24 8.65
Year 2 (1/3) 9.76 10.25 10.79 11.32
Year 3 (2/3) 13.31 13.97 14.71 15.44
Year 4 (3/3) 15.62 16.39 17.26 18.12

Stonemason
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29

Rooftiler
6 months 10.04 10.54 11.07 11.62
2nd 6 months 11.04 11.59 12.17 12.78
Year 2 12.90 13.55 14.23 14.94
Year 3 15.14 15.90 16.70 17.54

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase redundancy contributions on

behalf of each employee to the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week

per employee or the percentage rate that is prescribed
under the Superannuation Guarantee Charge, which-
ever is the greater.
The Company will advise all employees subject to
the Agreement of their right to have payments made
to a complying superannuation fund of their choice.
The Company is bound by the employee’s election.
The aforementioned payment will then be made to
that fund.
Until each employee nominates the fund of their
choice the Company will make payments into the
Construction + Building Unions Superannuation
Scheme (the “C+BUSS”).
In the event that any employee chooses a fund other
than the C+BUSS the Company will, within seven
days of the employee advising the Company of the
fund of their choice, advise the Union in writing of
the employee’s decision.
In the event that the employee and the Company
reach an agreement pursuant to section 49C(2)(d)
of the Act to change the complying superannuation
fund or scheme the Company will, within seven days
of the employee and the Company reaching such an
agreement, advise the Union in writing of the agree-
ment. The employer shall not unreasonably refuse
to agree to a change of complying superannuation
fund or scheme requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes
of the Superannuation Guarantee (Administration)
Act 1992 will operate to provide a notional earnings
base) shall mean the actual ordinary rate of pay the
employee receives for ordinary hours of work in-
cluding tool allowance, industry allowance, trade
allowances, shift loading, special rates, qualification
allowances (eg. first aid, laser safety officer), multi-
storey allowance, site allowance, asbestos eradication
allowance, leading hand allowances, in charge of
plant allowance and supervisory allowances where
applicable. The term includes any regular over-award
pay as well as casual rates received and any addi-
tional rates and allowances paid for work undertaken
during ordinary hours of work, including fares and
travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

(e) Employees shall have the option of converting to a
cash payment all sick leave entitlements over 5 days.
Payment shall be made on the last pay period prior
to the Christmas closedown.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.5038

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2.  It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.
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(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The Company will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

19.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

20.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, to be replaced on a fair wear and

tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

21.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties

22.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

23.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

24.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001

25.—SIGNATORIES
BLPPU K. Reynolds Common seal

Date: 16/10/00

CMETU J. McDonald Common seal
Date: 13/10/2000

The Company: .............................. Common seal
Signature
Date: 18/9/2000

.....M. G. Jupp.....
Print Name

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
* Site safety and the involvement of the site safety com-

mittee
* Peer intervention and support
* Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.

(b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

(c) There will be no payment of lost time to a person unable
to work in a safe manner.

(d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability of treat-
ment/counselling. If the worker refuses help he/she may be
transferred/dismissed the next time he/she is dangerously
affected.

(e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date of issue.

(f) A worker having problems with alcohol and or other
drugs—

· Will not be sacked if he/she is willing to get help.
· Must undertake and continue with the recommended

treatment to maintain the protection of this program.
· Will be entitled to sick leave or leave without pay

while attending treatment.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.5040

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties referred to in Sched-

ule A and shall apply to construction work undertaken by
principal contractors who are members of CCA and who are
engaged in the commercial/industrial sector of the building
industry in the state of Western Australia within a 50km ra-
dius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the relevant building construc-
tion awards as well as any industrial or certified agreements
made in conjunction with those awards which do not prescribe
a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17 m $1.95
Above $2.17m to $4.55m $2.30
Over $4.55m $2.90

Renovations, Restorations and/or Refurbishment
Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.75
Above $2.17m to $4.55m $1.95
Over $4.55m $2.50

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17 m $1.75
Above $2.17m to $4.55m $1.95
Over $4.55m $2.50

Renovations, Restorations and/or Refurbishment
Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.65
Above $2.17 m to $4.55m $1.85
Over $4.55m $2.10
The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O. but not
including the C.B.D. or West Perth (as defined)

Project Contractual Value Site Allowance
Up to $1 m NIL
Above $1 m to $2.17 m $1.35
Above $2.17m to 6m $1.65
Above $6m to $11.98m $1.90
Above $11.98m to $24.43m $2.10
Above $24.43m to $60.5m $2.40
Over $60.5m $2.60

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River. (Refer attached Map 1).

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street. (Refer attached Map 2).

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean the
value of all tendered work which falls under the scope of the
principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 January each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 September and accordingly,
the site allowance amounts shall be adjusted up or down to
the nearest five cents. Provided that where adjustment equates
to less than two cents, existing allowance levels shall be main-
tained.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 Sep-
tember. Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the BTA will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to
discuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to operate for the life of the particu-
lar project.
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12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 2000.

14. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

15. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding sprires, flagpoles and the like).

16. Application to Apprentices
(a) The rates prescribed in clause 4 of this agreement shall

apply to all apprentices commencing employment after 31
December 1998 in the same proportion as the percentage of a
tradesperson’s wage rate as prescribed by the appropriate award
or Enterprise Bargaining Agreement, being—

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

(b) Fares and Travel Allowances—Apprentices shall receive
100% of all fares and travel allowances paid.

17. Apprentice Ratio to Tradespersons
There shall be at least one apprentice employed on site to

every 6 tradespersons employed on site.
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COLLECTIVE AGREEMENT 2000.
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Order.
HAVING heard Ms L Dowde for the applicant;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order—

THAT the agreement entitled LCM Pty Ltd/BLPPU and
the CMETU Collective Agreement 2000 in the terms of
the following Schedule be registered as an industrial
agreement.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

1.—TITLE
This agreement shall be known as the LCM Pty Ltd/ BLPPU

and the CMETU Collective Agreement 2000.

2.—ARRANGEMENT
Clause No.

Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
All In Payments 14
Pyramid Sub-Contracting 15
Dispute Settlement Procedure 16
Safety Dispute Resolution 17
Deleted Deleted
Training and Related Matters 19
Drug & Alcohol, Safety & Rehabilitation Program 20
Clothing & Safety Footwear 21
Income Protection 22
Accident Pay 23
Union Membership 24
Deleted Deleted
Signatories to the Agreement 26
Appendix A—Drug & Alcohol, Safety and Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on LCM Pty Ltd (hereinaf-

ter referred to as “the company”), the Western Australian
Builders’ Labourers, Painters and Plasterers Union of Work-
ers and the Construction Mining Energy Timberyards Sawmills
and Woodworkers Union of Australia—WA Branch (herein-
after referred to as “the unions”) and all employees of the
company eligible to be members of the unions.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition of buildings or
other structures of any kind whatsoever on work where the
principal contractor has an informal or formal agreement with
the Unions.

This agreement shall apply in Western Australia only. There
are approximately 3 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2.  In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after date of signing and shall remain
in force until the 1st of November, 2002.
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7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previous 1st 1st 1st

EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$  $ $ $

Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67
Plaster, Fixer 17.82 18.71 19.65 20.63
Painter, Glazier 17.42 18.29 19.20 20.16
Signwriter 17.80 18.69 19.62 20.63
Carpenter/Roofer 17.93 18.85 19.79 20.78
Bricklayer 17.75 18.63 19.61 20.59
Refractory Bricklayer 20.38 21.40 22.47 25.59
Stonemason 17.93 18.82 19.76 20.75
Rooftiler 17.62 18.50 19.43 20.40
Marker/Setter Out 18.46 19.38 20.35 21.37
Special Class T 18.69 19.62 20.61 21.64

APPRENTICE RATES
Previous 1st 1st 1st

EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$  $ $ $
Plasterer, Fixer
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15
Painter. Glazier
Year 1 (.5/3/5) 7.32 7.68 8.06 8.47
Year 2 (1/3), (1.5/3.5) 9.58 10.06 10.56 11.09
Year 3 (2/3), (2.5/3.5) 13.06 13.72 14.40 15.12
Year 4 (3/3), (3.5/3.5) 15.33 16.10 16.90 17.74
Signwriter
Year 1 (.5/3.5) 7.48 7.85 8.24 8.66
Year 2 (1/3, 1.5/3.5) 9.78 10.28 10.79 11.35
Year 3 (2/3. 2.5/3.5) 13.35 14.02 14.72 15.47
Year 4 (3/3, 3/5/3.5) 15.66 16.45 17.27 18.15
Carpenter/Roofer
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Bricklayer
Year 1 7.46 7.82 8.24 8.65
Year 2 (1/3) 9.76 10.25 10.79 11.32
Year 3 (2/3) 13.31 13.97 14.71 15.44
Year 4 (3/3) 15.62 16.39 17.26 18.12
Stonemason
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Rooftiler
6 months 10.04 10.54 11.07 11.62
2nd 6 months 11.04 11.59 12.17 12.78
Year 2 12.90 13.55 14.23 14.94
Year 3 15.14 15.90 16.70 17.54

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase redundancy contributions on

behalf of each employee to the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $75 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.
On 1st July 2002 the Company will make a payment of $90
per week per employee.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

(e) Employees shall have the option of converting to a
cash payment all sick leave entitlements over 5 days.
Payment shall be made on the last pay period prior
to the Christmas closedown.
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10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
The parties agree the continuity of employment is desirable

wherever possible, and that where it is not possible, employ-
ees will be retrenched in order of seniority.

When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

An employee who has been retrenched by the Company shall
have absolute preference and priority for re-employment/re-
engagement by the Company. Where an employee is
re-engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.
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(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there will
be no stoppage of work in respect of the matter being
considered, except in the area alleged to be unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The Company will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, to be replaced on a fair wear and

tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during the

period 1 April to 31 October. (One issued per year)
2. The Company will also make available to each employee,

when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers

Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapacity
of the employee arising from any one injury for a total of 39
weeks whether the incapacity is in one continuous period or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

26.—SIGNATORIES
BLPPU
(Sgd.)............................................................

Date:      /     /
CMETU
(Sgd.)............................................................

Date:      /     /
The Company:
(Sgd.)............................................................
SIGNATURE

Date:      /     /
CompanySeal
W. M. ORCHARD
PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at least
equal numbers of employee/employer representatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.
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c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties referred to in Sched-

ule A and shall apply to construction work undertaken by
principal contractors who are members of CCA and who are
engaged in the commercial/industrial sector of the building
industry in the state of Western Australia within a 50km ra-
dius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the relevant building construc-
tion awards as nominated in schedule ‘B’ as well as any
industrial or certified agreements made in conjunction with
those awards which do not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17 m $1.95
Above $2.17m to $4.55m $2.30
Over $4.55m $2.90
Renovations, Restorations and/or Refurbishment
Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.75
Above $2.17m to $4.55m $1.95
Over $4.55m $2.50

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17 m $1.75
Above $2.17m to $4.55m $1.95
Over $4.55m $2.50
Renovations, Restorations and/or Refurbishment
Work
Project Contractual Value  Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.65
Above $2.17 m to $4.55m $1.85
Over $4.55m $2.10

The site allowance on projects which are a combination of
new and renovation work shall be governed by the majority
of work involved. For example, where the majority of work is
new work, then the site allowance appropriate to new work
shall be paid for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O. but
not including the C.B.D. or West Perth (as de-
fined)
Project Contractual Value Site Allowance
Up to $1 m NIL
Above $1 m to $2.17 m $1.35
Above $2.17m to 6m $1.65
Above $6m to $11.98m $1.90
Above $11.98m to $24.43m $2.10
Above $24.43m to $60.5m $2.40
Over $60.5m $2.60

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River. (Refer attached Map 1).

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street. (Refer attached Map 2).

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 January each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 September and accordingly,
the site allowance amounts shall be adjusted up or down to
the nearest five cents. Provided that where adjustment equates
to less than two cents, existing allowance levels shall be main-
tained.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 Sep-
tember. Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the BTA will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to
discuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to operate for the life of the particu-
lar project.

12. It is agreed between the parties that this agreement will
operate for a period of 12 months from the date the agreement
is signed. However, the agreement will continue to operate
beyond this date unless either party gives the other three (3)
months written notice of intention to withdraw therefrom.

13. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.
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14. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 2000.

15. Application to Apprentices
a) The rates prescribed in clause 4 of this agreement

shall apply to all apprentices commencing employ-
ment after 31 December 1998 in the same proportion
as the percentage of a tradesperson’s wage rate as
prescribed by the appropriate award or Enterprise
Bargaining Agreement, being—

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

b) Fares and Travel Allowances—Apprentices shall
receive 100% of all fares and travel allowances paid.

16. Provision of Canteen
It is agreed that a staffed canteen shall be provided where a

project exceeds $35 million in value and where the operation
of the canteen is financially self supporting in respect of
consumables. The Canteen shall come into operation when
on site worker levels exceed 50 and to cease when the worker
levels reduce to below 50.

17. Provision of Nurse
It is agreed that a qualified nurse shall be engaged where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 notwithstanding
that forecasts may have been below that level. The nurse shall
commence duties when staffing levels reach 50 (fifty) and shall
terminate when levels reduce to 50 (fifty). The requirement
for the provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

18.Apprentice Ratio to Tradespersons
There shall be at least one apprentice employed on site to

every 6 tradespersons employed on site.

MERCY HOSPITAL MOUNT LAWLEY (HSOA)
ENTERPRISE AGREEMENT 2000.

No. AG 227 of 2000.
2000 WAIRC 00940

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES MERCY HOSPITAL MOUNT
LAWLEY INC., APPLICANT
v.
HOSPITAL SALARIED OFFICERS
ASSOCIATION OF WESTERN
AUSTRALIA (UNION OF
WORKERS), RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED FRIDAY, 20 OCTOBER 2000
FILE NO/S AG 227 OF 2000
CITATION NO. 2000 WAIRC 00940
__________________________________________________________________________

Result Agreement Registered
__________________________________________________________________________

Order.
HAVING heard Mr I Oakley on behalf of Mercy Hospital
Mount Lawley Inc. and Ms C Thomas on behalf of the Hospi-
tal Salaried Officers Association of Western Australia (Union
of Workers), and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the Mercy Hospital Mount Lawley (HSOA) En-
terprise Agreement 2000 in the terms of the following
schedule be registered on the 9th day of October 2000 and
shall replace the Hospital Salaried Officers (Mercy Hospi-
tal) Enterprise Agreement 1998 (No. AG 122 of 1998).

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the Mercy Hospital Mount

Lawley (HSOA) Enterprise Agreement 2000 (“the Agree-
ment”).

2.—MISSION
Mercy Hospital Mount Lawley is committed to the ministry

of healing and health care that is based on the traditions and
values of the Sisters of Mercy. As job satisfaction is essential
for excellence in performance, the Hospital seeks to enhance
and enrich its mutual relationship with employees.

3.—ARRANGEMENT
1. Title
2. Mission
3. Arrangement
4. Parties
5. Area and Scope
6. Term
7. Replacement
8. Relationship to Award
9. Workplace Agreements

10. Principles of Enterprise Bargaining
11. Productivity Commitments
12. Contract of Service
13. Hours of Work and Flexible Rostering
14. Overtime
15. Sick Leave
16. Family Leave
17. Parental Leave
18. Long Service Leave
19. Bereavement Leave
20. Blood Donor Leave
21. Jury Duty
22. Salary
23. Salary Packaging
24. Introduction of Change and Redundancy
25. Consultative Committee
26. Dispute Settlement
27. Signatures to Agreement

Schedule A—Salaries

4.—PARTIES
The parties to this Agreement shall be Mercy Hospital Mount

Lawley (“the employer”) and the Hospital Salaried Officers’
Association of Western Australia (Union of Workers) (“the
union”).

5.—AREA AND SCOPE
(1) This Agreement shall apply to all employees eligible for

membership of the union and employed in the classifications
contained in Schedule A—Salaries by the employer at Mercy
Hospital Mount Lawley.

(2) It is estimated that there will be 20 employees who will
be bound by this Agreement upon registration.

6.—TERM
This Agreement shall operate from the date of registration

to 19 August 2002.

7.—REPLACEMENT
(1) Notwithstanding the provisions of Clause 5—Term, this

Agreement shall continue to operate until it is replaced by a
new Agreement.

(2) The parties agree to commence negotiations three months
prior to the expiration of this Agreement with the objective of
having a further Agreement finalised by the expiration of the
term of this Agreement. If a further Agreement has not been
finalised by 19 August 2002, a 2% interim salary increase
will apply from that date. Such increase will be incorporated
into and absorbed by a subsequent Agreement.

(3) If a new Agreement has not been negotiated within three
months after the expiry of the term of this Agreement, and
unless all parties agree to extend the negotiating period, the
parties agree to have any outstanding issues arbitrated by the
Western Australian Industrial Relations Commission or an-
other agreed third party.
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(4) Provided that—
(a) the parties may at any time agree to vary or cancel

the Agreement in accordance with the provisions of
the Industrial Relations Act 1979.

(b) the parties shall review the Agreement should, as a
result of movements in award rates of pay, the total
wage prescribed by this Agreement for any classifi-
cation fall below the relevant award safety net. Any
such review shall be conducted in accordance with
the State Wage Fixing Principles in operation at the
time.

8.—RELATIONSHIP TO AWARD
(1) This Agreement shall be read and interpreted in con-

junction with the Hospital Salaried Officers (Private Hospitals)
Award 1980 (“the Award”).

(2) Where there is inconsistency between this Agreement
and the Award, this Agreement shall prevail to the extent of
any inconsistency.

9.—WORKPLACE AGREEMENTS
(1) The parties accept that employees will be given an in-

formed and free choice between this Agreement and Workplace
Agreements;

(2) To facilitate the making of an informed and free choice—
(a) Employees who are to be offered a choice between

this Agreement and a Workplace Agreement may
only be required to indicate their choice after the
employee has been offered the position.

(b) Where an employee has been offered a choice the
employee shall have a minimum of seven days in
which to decide which alternative to take, provided
that where it is necessary to fill a position within a
period of less than seven days or where the Hospital
agrees to an employee commencing within a period
of less than seven days, the employee shall have up
to the date of formal acceptance.

(c) The employee shall be provided with—
(i) a copy of an agreed summary of this Agree-

ment; and
(ii) a copy of a summary of the Workplace Agree-

ment.
(d) At the request of an employee, the employee shall

be provided with;
(i) access to a copy of this Agreement and the

Workplace Agreement;
(ii) any other relevant documentation, such as in-

formation on salary packaging; and
(iii) information on where they can obtain further

advice and on how to contact the Union.

10.—PRINCIPLES OF ENTERPRISE AGREEMENT
Carrying on our Tradition.....................
(1) Each person within the Hospital contributes to the care

of patients. It is therefore of paramount importance that the
Hospital Administration develops positive employment rela-
tionships with members of staff.

(2) The Mission of Mercy Hospital Mount Lawley ascribes
equal value to each area of work and therefore recognises the
interdependence of staff at every level as a vital component in
our organisational structures.

(3) Diversity of culture and faith traditions among staff
members are both respected and regarded as strengths.

(4) Staff members need to demonstrate a knowledge of and
commitment to the Philosophy and Mission of the Hospital
by behaviours that reflect its values.

(5) It is expected that at all times quality patient care and the
honest performance of duties will uphold the values of the
Hospital’s Mission and policies.

(6) The Hospital recognises the right of all staff members to
participate in collective action in order to negotiate improved
benefits and more equitable working conditions.

(7) The Hospital and staff accept their responsibilities for
ongoing improvement in organisational and professional skills
development.

(8) The Hospital will continue to encourage participative
processes for staff members in respect of the work in which
they are involved.

(9) Incorporated into the Mission education program there
will be instruction and enrichment of understanding in the
need to know the Mercy Mission and the history and tradi-
tions of the Hospital.

11.—PRODUCTIVITY COMMITMENTS
The purpose of this Agreement is to enable the Hospital and

employees to develop and maintain working arrangements that
further improve productivity and efficiency at the enterprise
level. The following specific commitments are an integral part
of this Agreement.

(a) To the Mission and Values of Mercy Hospital Mount
Lawley.

(b) To participate in Continuous Quality Improvement
programs.

(c) To participate in staff meetings and generally main-
tain a harmonious and efficient working
environment.

(d) To ensure minimal delays and to maintain quality
services by working through tea breaks and lunch
breaks on occasion and also by being prepared to
work outside of routine hours to accommodate re-
quirements.

12.—CONTRACT OF SERVICE
(1) This clause replaces Clause 9—Contract of Service of

the Award.
(2) The employee shall be employed in the appointed clas-

sification and will be required to work in accordance with his/
her duty statement and the Hospital’s policies and procedures.
The employer may vary the employee’s duties provided the
variation is reasonable and the duties are within the employ-
ee’s skill, competence and training.

(3) Notice Period
(a) The contract of service may be terminated on any

day by one party giving to the other party 4 weeks
notice in writing.
The Hospital shall provide an additional week’s no-
tice if the employee is over 45 years old and has
completed 5 years continuous service.
The contract shall expire at the end of the period of
notice.

(b) Payment of salary in lieu of the period of notice speci-
fied in (a) above may be made by the Hospital to the
employee and the contract shall expire at the time
the advice of termination is provided.

(c) If the employee fails to give the required notice, or
having given or been given the required notice, leaves
before the end of the notice period, the employee
forfeits the entitlement to any monies owing to the
employee under this contract of employment except
to the extent those monies exceed the salary for the
notice period.

(d) The required notice may be dispensed with by Agree-
ment between the Hospital and employee.

(e) Nothing in this subclause affects the Hospital’s right
to dismiss an employee without notice for conduct
which justifies instant dismissal and an employee so
dismissed shall only be entitled to be paid for the
time worked up to the time of dismissal.

(4) Probation (where applicable)
The first three months of employment will be on a proba-

tionary basis during which time and notwithstanding the
provision of subclause (1) hereof either party may terminate
the contract by giving one weeks notice in writing or payment
or forfeiture in lieu thereof.

(5) The Hospital shall be under no obligation to pay for any
day not worked upon which the employee is required to present
for duty, except where the absence from work is due to illness
and comes within the provisions of Clause 17—Sick Leave of
the Award or such absence is on account of any other form of
leave to which the employee is entitled under the provisions
of this Agreement.
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13.—HOURS OF WORK AND FLEXIBLE ROSTERING
(1) Except in relation to the operation of sub-clause (3), this

clause replaces Clause 12, subclauses (1) to (6)—Hours of
the Award.

(2) The ordinary hours of duty for a full-time employee shall
be 76 per fortnight. With the exception of employees to whom
sub-clause (3) applies, there shall be no provision for Accrued
Days Off. Ordinary hours may be worked over any day of the
week, including weekends. The provisions of Clause 25—
Shiftwork of the Award shall apply to employees undertaking
shift work as defined in the Award.

(3) The ordinary hours of duty may be varied to provide for
Accrued Days Off, in accordance with the provisions of the
Award, in specific areas or for specific employees as deemed
appropriate by the employer.

(4) An employee shall not be rostered to work a shift of less
than 4 hours duration. Where operational requirements dic-
tate, lesser hours may be worked by mutual agreement.

(5) An employee shall not be rostered to work more than 10
ordinary hours in any shift.

(6) The Hospital will determine its rostering requirements,
within particular work areas, wards, departments etc.

(7) Subject to meeting these requirements, the Hospital will
allow employees in each of these areas to collectively develop
and maintain their own roster of working hours. Rosters will
be developed having regard to the principle of matching Hos-
pital requirements to individual needs and wishes.

(8) A roster of working hours shall be posted two weeks
prior to coming into effect. Any alterations to the roster may
be made with at least 24 hours notice, unless the employee
concerned agrees to reduce this period of notice.

(9) Any dispute regarding the roster that is not able to be
resolved between the employees concerned or by the Head of
Department may be referred to the Director of Nursing, whose
decision will be final.

(10) Subject to the provisions of sub-clause (3) above, an
employee who at the date of this Agreement had an entitle-
ment to Accrued Days Off shall cease to do so. However the
employee shall maintain the outstanding credit, to be taken at
a time or times mutually agreeable to the employer and the
employee.

14.—OVERTIME
(1) Time worked in excess of the ordinary hours of work

prescribed in Clause 13—Hours of Work while deemed over-
time shall not be paid for, but shall accrue as time off in lieu.

(2) For the first eight (8) hours of overtime worked during a
period comprising two consecutive fortnightly roster periods,
the overtime shall accrue as follows—

(a) on a time for time basis for overtime on any day
Monday to Friday, inclusive; and

(b) at the rate of time and a half for any overtime worked
on a Saturday, Sunday or public holiday.

(3) Time worked in excess of the eight (8) hours prescribed
in sub-clause (2) of this clause shall accrue at the rate pre-
scribed in Clause 13—Overtime of the Award.

(4) An employee may be required to work reasonable over-
time.

(5) Time off in lieu
(a) Time off in lieu that accrues in accordance with this clause

shall be taken at any time by agreement between the Hospital
and employee or upon the giving of 24 hours notice by the
employer. Provided that accrued time off shall be taken within
a maximum period of three months from the date of accrual.
At the conclusion of three months, this period may be ex-
tended, by mutual agreement, otherwise accrued time shall be
paid out.

(b) Any untaken time off in lieu shall be paid out on termi-
nation.

15.—SICK LEAVE
(1) This clause replaces clause 17 (4)—Sick Leave of the

Award.
(2) Subject to the operation of subclause (3), the employee

is required to produce a medical certificate for any absence of
more than 2 consecutive days.

(3) Where the employee has had four absences, of up to 2
days on each occasion, of paid sick leave within an anniver-
sary year and where a consistent pattern can be identified, the
Director of Nursing or delegate may seek a meeting with the
employee in the first instance to investigate the matter. The
hospital may then request, in writing, for a period negotiated
between the hospital and the employee, that any further ab-
sences for that period be accompanied by a medical certificate.

16.—FAMILY LEAVE
(1) An employee with responsibilities in relation to either

members of their immediate family or members of their house-
hold who need their care and support shall be entitled to use,
in accordance with this clause, their sick leave entitlements.

(2) The employee shall, if required, establish by production
of a medical certificate, statutory declaration, the illness of
the person concerned.

(3) The entitlement to use sick leave in accordance with this
subclause is subject to—

(a) the employee being responsible for the care of the
person concerned; and

(b) the person concerned being either—
(i) a member of the employee’s immediate fam-

ily; or
(ii) a member of the employee’s household.

(c) the term “immediate family” includes—
(i) a spouse (including a former spouse, a de facto

spouse and a former de facto spouse) of the
employee; and

(ii) a child (including an adopted child, a step-
child or an ex nuptial child), parent,
grandparent, grandchild or sibling of an em-
ployee or spouse of the employee.

(4) The employee shall, wherever practicable, give the Hos-
pital notice prior to the absence of the intention to take leave,
the name of the person requiring care and their relationship to
the employee, the reasons to taking such leave and the esti-
mated length of absence. If it is not practicable for the employee
to give prior notice of absence, the employee shall notify the
employer by telephone of such absence at the first opportu-
nity on the day of absence.

17.—PARENTAL LEAVE
Interpretation
(1) In this Clause—

“adoption”, in relation to a child, is a reference to a child
who—

(a) is not the natural child or the stepchild of the em-
ployee or the employee’s spouse;

(b) is less than 5 years of age; and
(c) has not lived continuously with the employee for

6 months or longer;
“continuous service” means service under an unbroken
contract of employment and includes—

(a) any period of parental leave; and
(b) any period of leave or absence authorised by the

employer or by a workplace Agreement, an award,
a contract of employment or the Minimum Con-
ditions of Employment Act, 1993;

“expected date of birth” means the day certified by a
medical practitioner to be the day on which the medical
practitioner expects the employee or the employee’s
spouse, as the case may be, to give birth to a child;
“parental leave” means leave provided for by this clause;
“spouse” includes a de facto spouse.

Entitlement to parental leave
(2) (a) Subject to the provisions of this clause, an employee,

other than a casual employee, is entitled to take up to 52 con-
secutive weeks of unpaid leave in respect of—

(i) the birth of a child to the employee or the employ-
ee’s spouse; or

(ii) the placement of a child with the employee with a
view to the adoption of the child by the employee.
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(b) An employee is not entitled to take parental leave unless
he or she—

(i) has, before the expected date of birth or placement,
completed at least 12 months’ continuous service
with the employer; and

(ii) has given the Hospital at least 10 weeks’ written no-
tice of his or her intention to take the leave.

(c) An employee is not entitled to take parental leave at the
same time as the employee’s spouse but this paragraph does
not apply to one week’s parental leave.

(i) taken by the male parent immediately after the birth
of the child; or

(ii) taken by the employee and the employee’s spouse
immediately after a child has been placed with them
with a view to their adoption of the child.

(d) The entitlement to parental leave is reduced by any pe-
riod of parental leave taken by the employee’s spouse in
relation to the same child, except the period of one week’s
leave referred to in sub-clause (c) above.

Maternity leave to start 6 weeks before birth
(3) A female employee who has given notice of her inten-

tion to take parental leave, other than for an adoption, is to
start the leave 6 weeks before the expected date of birth un-
less in respect of any period closer to the expected date of
birth a medical practitioner has certified that the employee is
fit to work.

Medical certificate
(4) An employee who has given notice of his or her inten-

tion to take parental leave, other than for adoption, is to provide
to the Hospital a certificate from a medical practitioner stat-
ing that the employee or the employee’s spouse, as the case
may be, is pregnant and the expected date of birth.

Notice of spouse’s parental leave
(5) (a) An employee who has given notice of his or her in-

tention to take parental leave or who is actually taking parental
leave is to notify the Hospital of particulars of any period of
parental leave taken or to be taken by the employee’s spouse
in relation to the same child.

(b) Any notice given under sub-clause (a) above is to be
supported by a statutory declaration by the employee as to the
truth of the particulars notified.

Notice of parental leave details
(6) (a) An employee who has given notice of his or her in-

tention to take parental leave is to notify the Hospital of the
dates on which the employee wishes to start and finish the
leave.

(b) An employee who is taking parental leave is to notify
the Hospital of any change to the date on which the employee
wishes to finish the leave.

(c) The starting and finishing dates of a period of parental
leave are to be agreed between the employee and employer.

Return to work after parental leave
(7) (a) On finishing parental leave, an employee is entitled

to the position he or she held immediately before starting pa-
rental leave.

(b) If the position referred to in sub-clause (a) above is not
available, the employee is entitled to an available position—

(i) for which the employee is qualified; and
(ii) that the employee is capable of performing,

most comparable in status and pay to that of his or her former
position.

(c) Where, immediately before starting parental leave, an
employee was acting in, or performing on a temporary basis
the duties of, the position referred to in sub-clause (a) above,
that sub-clause applies only in respect of the position held by
the employee immediately before taking the acting or tempo-
rary position.

Casual work while on parental leave
(8) Following a period of 6 weeks after the birth of a child,

an employee may elect to work on a casual basis during a
period of parental leave without affecting the employee’s prior
employment status. Any period of casual employment will
stand alone and will not count towards the accrual of leave
entitlements under this Agreement.

Effect of parental leave on employment
(9) Absence on parental leave—

(a) does not break the continuity of service of an em-
ployee; and

(b) is not be taken into account when calculating the
period of service for a purpose of a relevant
workplace Agreement, award, or contract of employ-
ment.

18.—LONG SERVICE LEAVE
(1) The long service leave provisions published in Volume

80 of the Western Australian Industrial Gazette at pages 1 to 4
as updated from time to time, are incorporated in and deemed
part of this Agreement, provided that long service leave shall
not accrue on worker’s compensation leave in excess of one
month.

(2) Provided that leave to which an employee shall be enti-
tled or deemed to be entitled shall be as provided in this
clause—

Where the employee has completed at least ten years’
service the amount of leave shall be—
(a) in respect of 10 years service so completed—eight

and two third weeks leave;
(b) in respect of the next 5 years service completed af-

ter such 10 years—four and one third weeks leave;
(c) in respect of each 10 years service completed after

such 15 years—eight and third weeks leave;
(d) on the termination of the employee’s employment—

(i) by his/her death;
(ii) in any circumstances otherwise than by the

Hospital for serious misconduct;
in respect of the number of year’s service with the
employer completed since he/she last became enti-
tled to an amount of long service leave, a
proportionate amount on the basis of eight and two
thirds weeks for 10 years service.

(3) Leave shall be granted and taken as soon as reasonably
practicable after the right thereto accrues due or at such time
or times as may be agreed between the hospital and the em-
ployee.

(4) By agreement between the hospital and employee, a part
time employee or an employee whose hours have changed
from part time to full time may take his or her long service
leave entitlement as a reduced period of full time equivalent
time off. Such agreement shall not be unreasonably withheld
by the hospital.

19.—BEREAVEMENT LEAVE
(1) This clause replaces Clause 16.—Compassionate Leave

of the Award.
(2) On the death of a spouse or de facto spouse, child or

stepchild, parent or parent in law, brother, sister, grandparent,
grandchild or any other person who immediately before that
person’s death lived with the employee as a member of the
employee’s family, the employee is entitled to bereavement
leave, without loss of ordinary time earnings, of up to two (2)
days.

(3) Bereavement leave shall at the discretion of the employee
be taken at any time up to and including the two days follow-
ing the day of the funeral.

(4) The employee shall produce evidence of such death if
requested.

(5) Additional unpaid leave or annual leave may be granted
where an employee has assumed significant responsibility for
the arrangements to do with the ceremonies resulting from
the death; or where cultural obligations necessitate a longer
period of bereavement leave.

(6) The employee is not entitled to bereavement leave whilst
he/she is absent on any other form of leave or would not oth-
erwise have been on duty unless the absence has been taken
to enable the employee to be with a dying relative.

20.—BLOOD DONOR LEAVE
The purpose of this clause is to facilitate a contribution to

the community by the Mercy Hospital Mount Lawley and
employees by facilitating employees who wish to donate blood.
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(1) An employee who is absent during ordinary working hours
for the purpose of donating blood shall not suffer any reduc-
tion in pay, including any allowances and penalty payments
he/she would have received had they been at work. Such ab-
sence is for a maximum of two (2) hours on each occasion and
subject to a maximum of four (4) absences each calendar year.

(2) The arrangement for the donation of blood will be made
on the following basis—

(a) the employee shall advise their controlling officer
as soon as possible of the time and date upon which
he/she is requested to be absent.

(b) unless otherwise agreed, the employee shall arrange
as far as practicable for his/her absence to be as close
as possible to the beginning or end of his/her ordi-
nary working hours.

(c) If requested by the employer, proof of the absence
and the duration of such attendance shall be fur-
nished.

(3) The provisions of this clause do not apply to casual
employees.

21.—JURY DUTY
(1) An employee who is required to serve on a jury during

his/her ordinary working hours shall, on presentation to the
hospital of the summons to serve, be granted leave of absence
for the period of the jury duty, and will continue to be paid as
if having worked their ordinary hours.

(2) Upon completion of the jury duty the employee shall
obtain from the Courts the appropriate documentation to en-
able the hospital to claim reimbursement of wages.

(3) Employees are entitled to retain any monies received by
way of travel allowances or other incidental expenses but any
other monies/fees must be paid to the hospital.

(4) Should an employee not be selected on any day for jury
duty he/she shall report for work as soon as practicable, if that
day falls on a day that they would normally be rostered to
work.

22.—SALARY
(1) The minimum rates of salary to be paid to employees

covered by this Agreement shall be as set out in SCHEDULE
A. The annual salary to apply to employees shall have regard
to the classification level, age and year of service as provided
for in the Award.

(2) Salary shall be paid fortnightly by electronic funds trans-
fer into a bank or building society account nominated by the
employee.

(3) The fortnightly salary shall be computed by dividing the
annual salary by 313 and multiplying the result by 12. The
hourly rate shall be calculated by dividing the fortnightly sal-
ary by 76.

23.—SALARY PACKAGING
(1) An employee may, by written agreement with the hospi-

tal, sacrifice up to 25% of their ordinary wage (i.e.excluding
penalties, overtime payments and allowances) up to a maxi-
mum of $17,000 gross in return for hospital provided non-cash
benefits of equivalent value. Subject to this clause and for the
term of this Agreement the opportunity to salary package will
not be withheld by the hospital.

(2) Salary packaging will be provided in accordance with
the provisions of this Agreement and the Mercy Hospital Mt
Lawley salary packaging policy and procedures.

(3) Employees will have access to a hospital agreed remu-
neration consultant.

(4) Salary packaging shall operate at no cost to the hospital.
Any increase in the cost of the salary package provided under
this clause, inclusive of changes to fringe benefit or other tax
liability, will be passed on to the employee.

(5) The hospital may cancel salary packaging arrangements
if they are no longer cost neutral to the hospital by giving at
least 4 weeks notice in writing to the employee, provided that
the hospital cannot retrospectively cancel any salary package.

(6) The employee may terminate her or his salary package
by giving 4 weeks written notice.

(7) The employee shall revert to her or his normal salary on
termination of the salary package.

(8) Penalty payments and leave loading shall continue to be
calculated on the employee’s pre-packaged ordinary rate of
pay.

(9) Hospital superannuation contributions shall continue to
be calculated on the employee’s pre-packaged earnings base
which shall include the employee’s ordinary rate and shift and
weekend penalties.

24.—INTRODUCTION OF CHANGE AND
REDUNDANCY

(1) Where the Hospital has decided to take action that is
likely to have a significant effect on an employee make an
employee redundant, the employee is entitled to be informed
by the Hospital, as soon as reasonably practicable after the
decision has been made, of the action or the redundancy, as
the case may be.

(2) The Hospital shall thereafter hold discussions with the
employee affected as to the likely effects of the action or the
redundancy in respect of the employee and measures that may
be taken by the employee or Hospital to avoid or minimise a
significant effect. Provided that the Hospital shall not be re-
quired to disclose confidential information the disclosure of
which may seriously harm the Hospital’s interests.

(3) Where the introduction of change impacts on an em-
ployee to the extent that their designated position is no longer,
or is not likely to be, available, the first priority of the Hospi-
tal will be to provide suitable alternative employment
elsewhere in the Hospital at the employee’s classification.

(4) In addition to the period of notice prescribed in Clause
12 of this Agreement, for ordinary termination, an employee
whose employment is terminated on the grounds of redun-
dancy shall be entitled to the following amount of severance
pay in respect of a continuous period of service.

Period of Continuous Service Severance Pay
Less than 1 year Nil
1 year but less that 2 years 1 week
2 years but less than 3 years 3 weeks
3 years but less than 4 years 5 weeks
4 years but less than 5 years 7 weeks
5 years but less than 6 years 9 weeks
Thereafter 1 week’s pay for

each additional
year of service

25.—CONSULTATIVE COMMITTEE
(1) The “Consultative Committee” shall mean the manage-

ment and the employee representatives appointed, nominated
or elected on a 12 monthly basis, as a group, to negotiate the
terms of this Agreement according to the terms of reference
determined from time to time. Members of the Committee
shall be eligible for re-election (or nomination) for a subse-
quent 12 month period.

(2) Representatives of the union party to this Agreement
shall attend if required.

(3) The Consultative Committee shall meet once every three
months during the term of this Agreement for the purpose of
monitoring and resolving problems arising from its applica-
tion. This provision may be waived by a general consensus of
Committee members.

(4) Other meetings may be called by any member of the
Committee providing a minimum of 7 days notice is given.
This notice may be dispensed with by Agreement.

(5) In resolving problems arising from the application or
interpretation of the Agreement the Committee shall endeav-
our to reach a consensus.

26.—DISPUTE SETTLEMENT
(1) Subject to the provisions of the Industrial Relations Act

1979, the following procedure shall apply where any ques-
tions, disputes or difficulties arise concerning the operation
of this Agreement.

(2) Where a question, difficulty or dispute arises—
(a) As soon as practicable after the issue has arisen, it

shall be considered jointly by the Head of Depart-
ment and the employee concerned.

(b) If the issue is not resolved it shall be considered
jointly by the Head of Department, the employee
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concerned and where the employee so requests, the
workplace representative who shall attempt to settle
the dispute.

(c) If the dispute is still not resolved, the Director of
Nursing or his/her nominated representative and the
employee concerned and where the employee so re-
quests, an official of the union, should discuss the
question or dispute with a view to reaching an Agree-
ment as to the meaning or effect of this Agreement
regarding the matter in dispute;

(d) if the dispute is not resolved it may then be referred
to the Western Australian Industrial Relations Com-
mission for assistance in resolving the dispute.

(3) Where a question or dispute relates to an employee of
the Operating Suite, the position of Director of Nursing re-
ferred to in subclause (2) should be substituted with the
position of Manager, Operating Suite for the purpose of ap-
plication of the dispute resolution process.

(4) Throughout all steps of the procedure the relevant facts
shall be clearly identified and recorded.

(5) On each occasion sensible time limits shall be agreed
upon for the completion of each step of the procedure.

27.—SIGNATORIES TO AGREEMENT
Signed for and on behalf of
MERCY HOSPITAL MOUNT LAWLEY—
_____signed__________
(Chief Executive Officer)
In the presence of—
_____signed__________
Date: 04/09/00
Signed for and on behalf of
HOSPITAL SALARIED OFFICERS’ ASSOCIATION
OF WESTERN AUSTRALIA (UNION OF WORK-
ERS)—
_____signed__________
(President) Common Seal
In the presence of
_____signed__________
(Secretary)
In the presence of
_____signed__________
Date: 14/09/00

SCHEDULE A—SALARIES
(1) The minimum rates of salaries to be paid to employees

covered by this Agreement shall be as set out hereunder.
Column A: Existing salary under Hospital Salaried Of-

ficers (Mercy Hospital) Enterprise Agreement
1998—No. AG 122 of 1998.

Column B: 3% salary increase to apply from the first pay
period commencing on or after 19 August
2000.

Column C: A further and final 3% salary increase to ap-
ply from the first pay period commencing on
or after 19 August 2001.

Classification Column Column Column
A B C
$ $ $

Level 1 -1st year of service 23,261 23,959 24,678
- 2nd year of service 23,704 24,415 25,148
- 3rd year of service 24,157 24,882 25,628

Level 2 - 1st year of service 24,523 25,259 26,016
- 2nd year of service 25,265 26,023 26,804
- 3rd year of service 26,004 26,784 27,588
- 4th year of service 26,739 27,541 28,367

Level 3 - 1st year of service 27,479 28,303 29,152
- 2nd year of service 28,218 29,065 29,936
- 3rd year of service 29,068 29,940 30,838

Level 4 29,657 30,547 31,463
30,525 31,441 32,384

Level 5 31,552 32,499 33,474
32,350 33,321 34,320

Classification Column Column Column
A B C
$ $ $

Level 6 33,189 34,185 35,210
34,528 35,564 36,631

Level 7 35,229 36,286 37,374
36,279 37,367 38,488

Level 8 37,359 38,480 39,634
38,893 40,060 41,262

Level 9 39,693 40,884 42,110
40,791 42,015 43,275

Level 10 41,921 43,179 44,474
43,084 44,377 45,708

Level 11 45,323 46,683 48,083
46,986 48,396 49,847

Level 12 49,348 50,828 52,353
Level 13 50,611 52,129 53,693

52,213 53,779 55,393
Level 14 53,872 55,488 57,153
Level 15 56,296 57,985 59,724

58,283 60,031 61,832
A 1 60,759 62,582 64,459

2 63,229 65,126 67,080
3 65,673 67,643 69,672
4 68,144 70,188 72,294
5 72,299 74,468 76,702
6 75,308 77,567 79,894
7 78,323 80,673 83,093
8 81,728 84,180 86,705
9 85,342 87,902 90,539

(2) Progression within classifications shall be by annual in-
crements which shall be subject to the employee’s satisfactory
performance over the preceding twelve months. Progression
between classification levels shall be by appointment, subject
to the Hospital’s requirements.

(3) An employee, who is 21 years of age or older on ap-
pointment to a classification equivalent to Level 1, may be
appointed to the minimum rate of pay based on years of serv-
ice, not on age.

(4) Any dispute in relation to the payment of an annual in-
crement shall be referred to the WA Industrial Relations
Commission for determination.

(5) Employees who are appointed to Level 1, Level 2 or
Level 3, and are under 21 years of age, salaries shall be calcu-
lated using the following percentages of the first year of service
rate for the Level the employee is appointed to—

Under 17 years of age 54%
17 years of age 64%
18 years of age 74%
19 years of age 86%
20 years of age 97%

Notwithstanding this provision, the employer can appoint
an employee to the first year of service rate or higher.

Salaries—Specified Callings and Other Professionals
(6) Employees who are employed in the calling of Medical

Scientists, Scientific Officer, Dietitian, Occupational Thera-
pist, Physiotherapist, Social Worker, Speech Pathologist, or
any other professional calling as agreed between the Union
and employer, shall be entitled to Annual Salaries as follows—
Classification Column Column Column

A B C
$ $ $

Level 5/10 31,552 32,499 33,474
33,189 34,185 35,210
35,229 36,286 37,374
37,359 38,480 35,514
40,791 42,015 43,275
43,084 44,377 45,708

Level 11/12 45,323 46,683 48,083
46,986 48,396 49,847
49,348 50,828 52,353

Level 13/14 50,611 52,129 53,693
52,213 53,779 55,393
53,872 55,488 57,153
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Classification Column Column Column
A B C
$ $ $

Level 15 56,296 57,985 59,724
58,283 60,031 61832

A 1 60,759 62,582 64,459
2 63,229 65,126 67,080
3 65,673 67,643 69,672
4 68,144 70,188 72,294
5 72,299 74,468 76,702
6 75,308 75,309 77,568
7 78,323 80,673 83,093
8 81,728 84,180 86,705
9 85,342 87,902 90,539

(7) Subject to paragraph (d) of this subclause, on appoint-
ment or promotion to the Level 5/10 under this clause—

(i) Employees, who have completed an approved three
academic year tertiary qualification, relevant to their
calling, shall commencing at the first year increment.

(ii) Employees, who have completed an approved four
academic year tertiary qualification, relevant to their
calling, shall commence at the second year incre-
ment.

(iii) Employees, who have completed an approved Mas-
ters or PhD Degree, relevant to their calling, shall
commence on the third year increment.

Provided that employees who attain a higher tertiary level
qualification after appointment shall not be entitled to any
advanced progression through the range.

(8) The employer and union shall be responsible for deter-
mining the relevant acceptable qualifications for appointment
for the callings covered by this clause and shall maintain a
manual setting out such qualifications.

(9) The employer, in allocating levels pursuant to subclause
(2) of this clause may determine a commencing salary above
Level 5/10 for a particular calling/s.

NATIONAL CERAMICS / BLPPU COLLECTIVE
AGREEMENT 2000.
No. AG 223 of 2000.

2000 WAIRC 00918
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE WESTERN AUSTRALIAN

BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, APPLICANT
v.
NATIONAL CERAMICS PTY LTD,
RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED TUESDAY, 17 OCTOBER 2000
FILE NO AG 223 OF 2000
CITATION NO. 2000 WAIRC 00918
__________________________________________________________________________

Result Registered Agreement
Representation
Applicant Ms L. Dowden appeared on behalf of the

applicant
Respondent No appearance on behalf of the

respondent
__________________________________________________________________________

Order.
HAVING heard Ms L. Dowden on behalf of the Applicant
and there being no appearance for       the Respondent, and by
consent, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the two parties
lodged in the Commission on 14 September 2000 enti-
tled National Ceramics/BLPPU Collective Agreement

2000 be registered as an Industrial Agreement and re-
places Agreement No. AG187 of 2000.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This agreement shall be known as the National Ceramics /

BLPPU Collective Agreement 2000.

2.— ARRANGEMENT
Clause No.

Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
All In Payments 14
Pyramid Sub-Contracting 15
Dispute Settlement Procedure 16
Safety Dispute Resolution 17
Amenities 18
Training and Related Matters 19
Drug & Alcohol, Safety & Rehabilitation Program 20
Clothing & Safety Footwear 21
Income Protection 22
Accident Pay 23
Union Membership 24
Y2K 25
Signatories to the Agreement 26
Appendix A—Drug & Alcohol, Safety and Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on National Ceramics Pty

Ltd (hereinafter referred to as “the company”), and the West-
ern Australian Builders’ Labourers, Painters and Plasterers
Union of Workers (hereinafter referred to as “the union”) and
all employees of the company eligible to be members of the
union.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition of buildings or
other structures of any kind whatsoever.

This agreement shall apply in Western Australia only. There
are approximately 7 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after the date of signing and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
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2. Wage Rates (per hour at ordinary time)
Previous 1st 1st 1st

EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$  $ $ $

Labourer Group 1 17.82 18.71 19.65 20.63
Labourer Group 2 7.48 7.86 8.25 8.66
Labourer Group 3 9.81 10.29 10.81 11.35
Plasterer, Fixer 13.37 14.03 14.74 15.47
Year 1 15.69 16.46 17.29 18.15
Year 2 (1/3) 17.15 18.01 18.91 19.86
Year 3 (2/3) 16.56 17.39 18.26 19.17
Year 4 (3/3) 16.12 16.93 17.78 18.67

3. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

4. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

5. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

6. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase redundancy contributions on

behalf of each employee to the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and

supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new
collective agreement to succeed this agreement at least 3
months before the nominal expiry date. The parties intend to
conclude these negotiations prior to the nominal expiry date.
These negotiations shall be conducted on a collective basis
between all of the parties with the negotiated outcome being
subject to approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2.  It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
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entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.

2. In all instances, the following procedure shall be ob-
served—

3. A uniform high standard of amenities and facilities such
as ablution blocks, change rooms, crib sheds, etc. shall be
provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.

5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less than 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when cal-
culating floor space.

7. Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. Strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be such dimension as
to provide not less than 0.75 square metres of floor space per
person.
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10. Where less than 20 persons are employed on site, Regu-
lation 3.20—Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed wash-
able laminated or vinyl surface, and seating for the taking of
meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16. A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.

25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and wash
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in re-

spect to all employees—
Employees Toilets Urinals
1—5 1 Nil
6—10 1 1
11—20 2 2
21—35 3 4
36—50 4 6
51—75 5 7
76—100 6 8

NB. For each additional 20 persons or part thereof up to 200
persons or part thereof up to 200 persons, one additional uri-
nal and one additional toilet is required. For each additional
35 persons or part thereof in excess of 200 persons, one addi-
tional urinal and one additional toilet is required. If a slab urinal
is provided, each 600mm shall be regarded as one urinal.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The Company will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, to be replaced on a fair wear and

tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued
per year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness  The scheme is to be nego-
tiated between the parties.

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Union.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

� 31 December 1999
� 28 February 2000
� 31 December 2000
� 28 February 2001
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 26.—SIGNATORIES
BLPPU
Common Seal ...........K. Reynolds..............................

Date:    13  /  9  / 00
The Company:

..........................................................
SIGNATURE
Date:    12  /  9  / 00

Company Seal .........Richard Ho.....................
PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for

such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17 m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17 m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17 m to $4.55m $1.80
Over $4.55m $2.05
The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O.
but not including the C.B.D. or West Perth (as de-
fined)
Project Contractual Value Site Allowance
Up to $1 m NIL
Above $1 m to $2.17 m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.
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Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the union will not unreasonably refuse to continue to dis-
cuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being—

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

N & K CEILINGS/BLPPU COLLECTIVE
AGREEMENT 2000.
No. AG 221 of 2000.

2000 WAIRC 01021
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE WESTERN AUSTRALIAN

BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, APPLICANT
v.
N K CEILINGS (1992) PTY LTD,
RESPONDENT

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED TUESDAY, 31 OCTOBER 2000
FILE NO/S AG 221 OF 2000
CITATION NO. 2000 WAIRC 01021
_______________________________________________________________________________

Result Agreement registered
Representation
Applicant Mr Paul Joyce
Respondent no appearance
_______________________________________________________________________________

Order.
HAVING heard Mr P Joyce for the applicant;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order —

THAT the agreement entitled N & K Ceilings/BLPPU
Collective Agreement 2000 in the terms of the following
Schedule be registered as an industrial agreement. This
Agreement replaces AG 290 of 1997 entitled NK Ceiling
Wall and Ceiling Industrial Agreement which is hereby
cancelled.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.

1.—TITLE
This agreement shall be known as the N & K Ceilings/

BLPPU Collective Agreement 2000.
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3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on NK Ceilings (1992) Pty

Ltd (hereinafter referred to as “the company”), the Western
Australian Builders’ Labourers, Painters and Plasterers Un-
ion of Workers (hereinafter referred to as “the union”) and all
employees of the company eligible to be members of the un-
ion.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work of build-
ings or other structures of any kind whatsoever.

This agreement shall apply in Western Australia only. There
are approximately 9 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2.  In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after the date of signings and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previous 25th 1st 1st
EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Plaster, Fixer 17.82 18.71 19.65 20.63
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15
Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67

3. In addition to the rates prescribed by 7(2) above, an al-
lowance of $1.00 per hour all purpose shall apply to all projects.
This allowance will be in lieu of the Structural Frame Allow-
ance.

4. (a) A further allowance of $1.50 per hour for hours worked,
shall be paid to employees required to handle or install tiled
containing mineral fibres. It shall be a requirement of this
agreement that the employees in receipt of this allowance wear
the appropriate personal protective equipment and have been
trained in the proper fitting, use and maintenance of that equip-
ment.

(b) All of the Provisions of 4(a) above will be reviewed prior
to the expiry of this agreement and such review shall include
complete re-appraisal of the need to wear personal protective
equipment. No allowance is payable if personal equipment is
not required.

5. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

6. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

7. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)
 8. (a) It is recognised that there is an important role for

labourers in this industry and it is agreed that they will be
utilised in the industry.

(b) Tradespeople may handle materials and gear within a
reasonable vicinity of their work area.

(c) No fixed ratios are established by this agreement as the
number of labourers will be determined on an as needs basis
on the site. Where there is any disruption in relation to this
sub clause the matter shall be processed in accordance with
the general principles and procedures specified in clause 16.

9. It is recognised that there is an important role for appren-
tices in this industry and it is agreed that they will be utilised
in the industry.

The number of apprentices will be determined on an “as
needs” basis on each site. Where there is a disputation in rela-
tion to this sub-clause the matter shall be resolved in
accordance with clause 16 of this agreement.

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase redundancy contributions on

behalf of each employee to the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
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the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial question,

dispute or difficulty should be dealt with as close to its source
as possible.

2. An employee or the union delegate should initially sub-
mit any work related and/or industrial matter referred to in
(1), to the site foreperson, supervisor or other appropriate site
representative of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with in
one of the following ways as agreed to between the parties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration provided that the parties involved in the
matter will confer among themselves and make rea-
sonable attempts to resolve the matter before taking
those matters to the Commission. The Commissions
decision will be accepted by all parties subject to
legal rights of appeal; or
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• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—APPRENTICES
New apprentices employed after the signing of this agree-

ment shall receive the full travel allowance rates as outlined in
clause 12 Fares and Travelling Allowance.

Apprentices will receive pro-rata site allowances as identi-
fied in Appendix B—Site Allowance.

Existing Apprentices shall have the above rates phased in as
agreed between the parties.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The Company will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, to be replaced on a fair wear and

tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001
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 26.—POWER TOOL ALLOWANCE
In addition to the award “tool allowance” an additional pay-

ment of $0.85 per hour worked on site will be paid to all
employees who provide the tools listed below. This amount is
to be adjusted on the 31st October 2002 in line with annual
CPI movements. The Company will facilitate the purchase of
any tools requested. Employees purchasing tools from the
Company shall re-imburse the Company for the cost of the
tools at the rate of $0.85 per hour worked, until the full amount
owed is paid. In addition, the Company shall re-imburse the
full cost of tools lost or stolen, and the cost of tagging all
tools, and the cost of storage and security of tools used is to
remain the responsibility of the employer in line with Clause
33 of the Award.

The parties agree that any change to the current Award tool
allowance, excluding CPI increases will be discussed with a
view to absorption within this additional payment.

The tools to be provided include—
Fixing Tools
1 Bevel Square
1 Bolt cutters
1 calculator
1 caulking gun
1 chalkline
1 cold chisel
1 cordless electric screw gun
1 electric drill (12mm)
1 electric drop saw
2 electric extension leads
1 electric mitre saw
1 electric screw gun
1 flat bastard file
1 hacksaw
1 hammer
1 hammer drill (12mm Ramset Bit)
1 hand saw
1 hole saw set
1 key hole saw
1 ladder (1.8m)
1 mechanical hacksaw
1 nail bag
1 nail punch
1 pair pliers
1 pair scissors (large)
1 pair tin snips
4 pairs “C” clamps
4 pairs multigrips
6 pairs spring clips
1 paper pad
1 pencil
1 plumb bob
1 pop riveter
1 power box (4 points)
1 rod bender
1 screw driver (flat head)
1 screw driver (Phillips Head)
1 set square
1 smooth file
2 spanners
1 spirit level (1.2m)
1 Stanley knife
1 string line
1 stud crimper
1 surform
1 tape (20m)
1 tape (7m)
1 water level (20m)
Flushing Tools
1 broad knife (50mm)
1 broad knife (100mm)
1 broad knife (150mm)
3 buckets
1 caulking gun
1 curved trowel (200mm)
1 curved trowel (275mm)
1 electric drill
1 electric extension lead
1 flat trowel (280mm)

1 hacksaw
1 hammer
1 hand saw
1 internal tool—large
1 internal tool—small
1 ladder (1.8m)
1 metre box
1 mixer bit
1 nail bag
1 nail punch
1 paint brush (75mm)
1 pair tin snips
1 power box
1 sanding block
1 screw driver (flat head)
1 screw driver (Phillips Head)
1 screw gun
1 small tool
1 spirit level (1.2m)
1 sponge
1 Stanley knife
1 staple gun
1 surform
1 tape (7m)

27.—SIGNATORIES
BLPPU ......(Signed)........

Date: 7/9/00
The Company: ......(Signed)........

SIGNATURE
Date: 3/9/2000

Company Seal ..........................................
PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.

(b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

(c) There will be no payment of lost time to a person unable
to work in a safe manner.

(d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability of treat-
ment/counselling. If the worker refuses help he/she may be
transferred/dismissed the next time he/she is dangerously
affected.

(e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay

while attending treatment.
4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
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(b) Provide access at an agreed time and venue for a
representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties referred to in Sched-

ule A and shall apply to construction work undertaken by
principal contractors who are members of CCA and who are
engaged in the commercial/industrial sector of the building
industry in the state of Western Australia within a 50km ra-
dius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the relevant building construc-
tion awards as well as any industrial or certified agreements
made in conjunction with those awards which do not prescribe
a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17 m $1.95
Above $2.17m to $4.55m $2.30
Over $4.55m $2.90
Renovations, Restorations and/or Refurbishment
Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.75
Above $2.17m to $4.55m $1.95
Over $4.55m $2.50

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17 m $1.75
Above $2.17m to $4.55m $1.95
Over $4.55m $2.50
Renovations, Restorations and/or Refurbishment
Work
Project Contractual Value  Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.65
Above $2.17 m to $4.55m $1.85
Over $4.55m $2.10
The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O. but not
including the C.B.D. or West Perth (as defined)
Project Contractual Value Site Allowance
Up to $1 m NIL
Above $1 m to $2.17 m $1.35
Above $2.17m to 6m $1.65

Project Contractual Value Site Allowance
Above $6m to $11.98m $1.90
Above $11.98m to $24.43m $2.10
Above $24.43m to $60.5m $2.40
Over $60.5m $2.60

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River. (Refer attached Map 1).

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street. (Refer attached Map 2).

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean the
value of all tendered work which falls under the scope of the
principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 January each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 September and accordingly,
the site allowance amounts shall be adjusted up or down to
the nearest five cents. Provided that where adjustment equates
to less than two cents, existing allowance levels shall be main-
tained.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 Sep-
tember. Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the BTA will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to
discuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to operate for the life of the particu-
lar project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.
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13. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 2000.

14. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

15. Structural Frame Allowance
It is agreed that a wall and ceiling fixers allowance of $1.00

per hour all purpose shall be paid in lieu of the Structural
Frame Allowance.

16. Application to Apprentices
(a) The rates prescribed in clause 4 of this agreement shall

apply to all apprentices commencing employment after 31
December 1998 in the same proportion as the percentage of a
tradesperson’s wage rate as prescribed by the appropriate award
or Enterprise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

(b) Fares and Travel Allowances—Apprentices shall receive
100% of all fares and travel allowances paid.

PARAQUAD INDUSTRIES/BLPPU AND THE CMETU
COLLECTIVE AGREEMENT 2000.

No. AG 229 of 2000.
2000 WAIRC 00919

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS , CONSTRUCTION,
MINING, ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH

APPLICANT
v.
PARAPLEGIC-QUADRIPLEGIC
ASSOCIATION OF WA INC TRADING
AS PARA-QUAD INDUSTRIES

RESPONDENT
CORAM COMMISSIONER J F GREGOR
DELIVERED TUESDAY, 17 OCTOBER 2000
FILE NO AG 229 OF 2000
CITATION NO. 2000 WAIRC 00919
__________________________________________________________________________

Result Registered Agreement
Representation
Applicant Ms L. Dowden appeared on behalf of the

applicant
Respondent No appearance on behalf of the

respondent
__________________________________________________________________________

Order.
HAVING heard Ms L. Dowden on behalf of the Applicant
and there being no appearance for    the Respondent, and by
consent, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the two parties lodged
in the Commission on 21 September 2000 entitled Paraquad
Industries/BLPPU and the CMETU Collective Agreement
2000 be registered as an Industrial Agreement.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.
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Sick Leave 9
Negotiation of a Subsequent Agreement 10
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3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Paraquad Industries

(hereinafter referred to as “the company”), the Western Aus-
tralian Builders’ Labourers, Painters and Plasterers Union of
Workers and the Construction Mining Energy Timberyards
Sawmills and Woodworkers Union of Australia—WA Branch
(hereinafter referred to as “the unions”) and all employees of
the company eligible to be members of the unions.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work.

This agreement shall apply in Western Australia only. There
are approximately 5 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in  conjunction with, the Building
Trades (Construction) Award 1987, Award No. R14 of 1978
(hereinafter referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after May 1st 2000 and shall remain in
force until the 31 October 2003.

7.—CLASSIFICATION STRUCTURE &
RATES OF PAY

1. All employees working under this agreement shall be paid
according to the wage rates set out below.

2. Wage Rates (per hour at ordinary time)
Previous 1st 1st 1st

EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67
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Previous 1st 1st 1st
EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Plaster, Fixer 17.82 18.71 19.65 20.63
Painter, Glazier 17.42 18.29 19.20 20.16
Signwriter 17.80 18.69 19.62 20.63
Carpenter/Roofer 17.93 18.85 19.79 20.78
Bricklayer 17.75 18.63 19.61 20.59
Refractory Bricklayer 20.38 21.40 22.47 25.59
Stonemason 17.93 18.82 19.76 20.75
Rooftiler 17.62 18.50 19.43 20.40
Marker/Setter Out 18.46 19.38 20.35 21.37
Special Class T 18.69 19.62 20.61 21.64

APPRENTICE RATES
Previous 1st 1st 1st

EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $
Plasterer, Fixer
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15

Painter. Glazier
Year 1 (.5/3/5) 7.32 7.68 8.06 8.47
Year 2 (1/3), (1.5/3.5) 9.58 10.06 10.56 11.09
Year 3 (2/3), (2.5/3.5) 13.06 13.72 14.40 15.12
Year 4 (3/3), (3.5/3.5) 15.33 16.10 16.90 17.74

Signwriter
Year 1 (.5/3.5) 7.48 7.85 8.24 8.66
Year 2 (1/3, 1.5/3.5) 9.78 10.28 10.79 11.35
Year 3 (2/3. 2.5/3.5) 13.35 14.02 14.72 15.47
Year 4 (3/3, 3/5/3.5) 15.66 16.45 17.27 18.15

Carpenter/Roofer
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29

Bricklayer
Year 1 7.46 7.82 8.24 8.65
Year 2 (1/3) 9.76 10.25 10.79 11.32
Year 3 (2/3) 13.31 13.97 14.71 15.44
Year 4 (3/3) 15.62 16.39 17.26 18.12

Stonemason
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29

Rooftiler
6 months 10.04 10.54 11.07 11.62
2nd 6 months 11.04 11.59 12.17 12.78
Year 2 12.90 13.55 14.23 14.94
Year 3 15.14 15.90 16.70 17.54

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase the contributions on behalf of each

employee into the Western Australian Construction Industry
Redundancy Fund to the following sums on a weekly basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
 (i) The Company will make a payment of $60 per week

per employee or the percentage rate that is prescribed
under the Superannuation Guarantee Charge, which-
ever is the greater.

The Company will advise all employees subject to
the Agreement of their right to have payments made
to a complying supperannuation fund of their choice.
The Company is bound by the employee’s election.
The aforementioned payment will then be made to
that fund.
Until each employee nominates the fund of their
choice the Company will make payments into the
Construction + Building Unions Superannuation
Scheme (the “C+BUSS”).
In the event that the employee and the Company
reach an agreement pursuant to section 49C(2)(d)
of the Act to change the complying superannuation
fund or scheme the Company will, within seven days
of the employee and the Company reaching such an
agreement, advise the Union in writing of the agree-
ment. The employer shall not unreasonably refuse
to agree to a change of complying superannuation
fund or scheme requested by the employee.

 (ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act
1992 will operate to provide a notional earnings base)
shall mean the actual ordinary rate of pay the employee
receives for ordinary hours of work including tool al-
lowance, industry allowance, trade allowances, shift
loading, special rates, qualification allowances (eg. first
aid, laser safety officer), multi-storey allowance, site
allowance, asbestos eradication allowance, leading
hand allowances, in charge of plant allowance and su-
pervisory allowance where applicable. The term
includes any regular over-award pay as well as casual
rates received and any additional rates and allowances
paid for work undertaken during ordinary hours of
work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination.

(b) If an employee who has been terminated by the
Company without exercising the above option is re-
engaged within a period of six months, the unpaid
balance of sick leave shall continue from the date of
re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date.

11.—APPLICATION OF PROJECT AGREEMENTS
This agreement shall apply to all persons employed in the

employer’s business and every part thereof throughout West-
ern Australia until 31 October 2003.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principal it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.
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3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16.—Dispute Settlement Procedure.

14 .—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practise of a

sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally and employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
 1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

– referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

– referred to a disputes board for determination; or
– referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and

correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representativewill take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the
worker’s safety representative disagrees, an appro-
priate inspector from Worksafe/Workcover will be
requested to undertake an inspection of the disputed
area for the purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons
on the job, or the general public, can override
normal demarcation practices.

18.—AMENITIES
1. The parties agree that it is the responsibility of the Princi-

pal Contractor to ensure that the amenities prescribed by the
Award are provided as a minimum. Where, however, that stand-
ard is not maintained due to an action or event beyond the
control of the Principal Contractor, the union agrees that the
Principal Contractor should be allowed reasonable time in
which to rectify the problem. If the Principal Contractor acts
promptly to rectify the problem, there should be no interrup-
tion to work from industrial stoppages, bans and limitations.

2. In all instances, the following procedure shall be ob-
served—

3. A uniformly high standard of amenities and facilities such
as ablution blocks, change rooms, crib sheds, etc. shall be
provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.

5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when
calculating floor space.
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7. Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be such dimension as
to provide not less than 0.75 square metres of floor space per
person.

10. Where less than 20 persons are employed on site, Regu-
lation 3.20—Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging
facilities for each person employed are to be provided (coat
hooks only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed
washable laminated or vinyl surface, and seating for the tak-
ing of meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16. A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a
regular basis.

19. All mess sheds shall be supplied with reverse cycle
air-conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.

25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and wash
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in re-

spect to all employees—
Employees Toilets Urinals

1-5 1  Nil
6-10  1  1

11-20 2 2
21-35 3 4
36-50 4 6
51-75 5 7

76-100 6 8
NB. For each additional 20 persons or part thereof up to

200 persons or part thereof up to 200 persons, one additional
urinal and one additional toilet is required. For each addi-
tional 35 persons or part thereof in excess of 200 persons, one
additional urinal and one additional toilet is required. If a slab
urinal is provided, each 600mm shall be regarded as one uri-
nal.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug & Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, and will be replaced on a fair

wear and tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to negoti-
ated between the parties.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The
accrued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees
anniversary date—

* 31 December 1999
* 28 February 2000
* 31 December 2000
* 28 February 2001.

26.—SIGNATORIES
BLPPU Common Seal K. Reynolds

.......................
Date: 19/9/00

CMETU Common Seal J. McDonald
.......................
Date: 19/9/00

The Company: .......................
SIGNATURE
Date: 24/7/00

Phillip Nigel Glass
.......................
PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety

committee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or

alcohol will not be allowed towork until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.
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(d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recom-

mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4.  IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and complywith it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principle
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17 m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17 m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17 m to $4.55m $1.80
Over $4.55m $2.05

The site allowance on projects which are a combination
of new and renovation work shall be governed by the
majority of work involved. For example, where the ma-
jority of work is new work, then the site allowance
appropriate to new work shall be paid for all employees
on the project.
4.3 Projects within 50 km radius of Perth G.P.O. but

not including the C.B.D. or West Perth (as
defined)
Project Contractual Value Site Allowance
Up to $1 m NIL
Above $1 m to $2.17 m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to
Nile Street running into Wittenoom Street, Hill Street
to Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Free-
way South to the Perth-Fremantle railway line, along
the Perth-Fremantle railway line to Dyer Street, Dyer
Street through to Havelock Street, Havelock Street to
Kings Park Road, Kings Park Road to Fraser Avenue,
Fraser Avenue projected through to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle
railway line back to Thomas Street.

Boundary roads: If a road borders between two regions
in which site allowances are to be paid as per this agree-
ment, the parties confirm that one side of such a boundary
road will be deemed to fall in one region and the other
side of the boundary road will be deemed to fall in the
other region. For example, the eastern side of Havelock
Street will be in the “CBD” and the western side of
Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope
of the principle contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustments being to the nearest $10 000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

– Disputes Procedures
– Occupational Health and Safety Procedures
– Demarcation Procedures
– First Aid Provisions and On-Site Amenities
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and the unions will not unreasonably refuse to continue to
discuss such mattes if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil an engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agreed that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being

1st Year 42%
2nd Year 55%
3rd Year 75%
4th Year 88%

PB FOODS LTD BRUNSWICK (ENTERPRISE
BARGAINING) AGREEMENT 1999.

No. AG 135 of 2000.
2000 WAIRC 00959

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES AUSTRALIAN LIQUOR,
HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
PETERS AND BROWNES GROUP,
RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED TUESDAY, 17 OCTOBER 2000
FILE NO AG 135 OF 2000
CITATION NO. 2000 WAIRC 00959
_______________________________________________________________________________

Representation
Applicant Mr J Ridley
Respondent Ms B Gavranich
_______________________________________________________________________________

Order.
HAVING heard Mr J Ridley on behalf of the applicant and
Ms B Gavranich on behalf of the respondent, and by consent,
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties as
lodged in the Commission on the 11th day of May 2000,
amended by consent at hearing on the 17th day of Octo-
ber 2000, entitled the PB Foods Ltd Brunswick
(Enterprise Bargaining) Agreement 1999 is hereby reg-
istered.

AND replaces the Peters Creameries (WA) Pty Ltd
Brunswick (Enterprise Bargaining) Agreement 1997 (AG
127 of 1997) which is hereby cancelled.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This agreement shall be known as the PB Foods Ltd Bruns-

wick (Enterprise Bargaining) Agreement 1999.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Scope
4. Parties Bound
5. Operation of Agreement
6. Definitions
7. Relationship to Parent Awards
8. Single Bargaining Unit
9. Commitments

10. Flexibility Clause
11. Contract of Employment
12. Spread of Hours
13. Dispute Settlement Procedure
14. Annualised Wages
15. Hours
16. Union Business
17. Movement in Wages
18. Meal Allowance on Overtime
19. SQP Programme
20. Parental Leave
21. Equal Employment Opportunity
22. Introduction of Change and Redundancy
23. Training
24. Signatories

APPENDIXES
(a) Wages—Existing Classifications and Rates
(b) SQP Consultative Committee Constitution
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(c) Continuous Improvement
(d) Equal Employment Opportunity and Affirma-

tive Action Programme
(e) Parental Leave

3.—AREA AND SCOPE
The area and scope of this agreement will be that prescribed

in the Dairy Factory Workers’ Award 1982 No. A15 of 1982.

4.—PARTIES BOUND
This agreement will be binding on the Australian Liquor,

Hospitality & Miscellaneous Workers Union, Western Aus-
tralian Branch, PB Foods Ltd and all employees at Brunswick
who are or are eligible to be members of the Union. It is esti-
mated that this Agreement will apply to 50 employees.

5.—OPERATION OF AGREEMENT
This agreement will operate from the commencement of the

first pay period on or after 16th December 1998 and will re-
main in operation until 15th December 2000.

6.—DEFINITIONS
The parties to this agreement are—

6.1. “The Union” means the Australian Liquor, Hospi-
tality and Miscellaneous Workers’ Union, Western
Australian Branch.

6.2. “The Company” means PB Foods Ltd (referred to
in this Agreement as “the Company”)

6.3. “The Award” means the Dairy Factory Workers’
Award 1982.

7.—RELATIONSHIP TO PARENT AWARDS
7.1. This agreement will be read and interpreted wholly in

conjunction with the Dairy Factory Workers’ Award 1982.
7.2. Where there is any inconsistency between this Agree-

ment and the Award, this Agreement shall prevail to the extent
of any inconsistency.

7.3. This Agreement in addition to the Award prevails to the
extent of any inconsistency over any other registered or un-
registered agreement made between the parties prior to the
registration of this Agreement or any other agreement/s regis-
tered or unregistered.

8.—SINGLE BARGAINING UNIT
8.1. The Union party to this Agreement, with the employees

covered by the relevant award, has formed a single bargaining
unit.

8.2. The single bargaining unit has endorsed the terms of
this Agreement.

8.3. PB Foods Ltd with all relevant information to enable
effective monitoring of the implementation of initiatives iden-
tified in this Agreement.

9.—COMMITMENTS
9.1. The parties undertake that the terms of this Agreement

will not be used to progress or obtain similar arrangements or
benefits in any other enterprise.

9.2. This Agreement will not operate so as to cause any
employee to suffer a reduction in ordinary time earnings, or
to depart from the standards of the Western Australian Indus-
trial Relations Commission in regard to hours of work, annual
leave with pay or long service leave with pay.

9.3. The parties undertake that the increase referred to in
Clause 17.—Movement in Wages of this Agreement will be
the only increases to apply during the life of the Agreement.

9.4. The parties will review the terms of this Agreement no
later than two (2) months prior to its expiration.

9.5. The parties will assess the achievement in productivity
and efficiency during the terms of this Agreement.

9.6. The parties commit to oppose any attempt by any other
person, employees or organisation to become a party to this
Agreement.

9.7. The parties agree that following the process of review-
ing this Agreement it will be renewed or replaced.

9.8. The Company recognises the concerns of employees
and the Unions regarding job security. The Company believes
that true participation through the Safety, Quality and Pro-
ductivity Programme (“SQP”) is the way to ensure a future
for the employees with the Company.

9.9. The parties recognise that the dairy industry is entering
a period of rapid change and likely turmoil. The employees
and the Union recognise that the Company must have the flex-
ibility to adapt to the changing market conditions and in this
respect acknowledge that it is for management to set the staff-
ing levels and determine the most cost effective production
strategies in consultation with the union and affected employ-
ees.

10.—FLEXIBILITY CLAUSE
10.1. All parties to this Agreement commit themselves to a

process of developing a work place free from unnecessary
demarcation where employees can use their skills and com-
petence to the fullest extent.

10.2. It is recognised that trades personnel, unless other-
wise agreed, will enhance their skills in those recognised
generic trade categories utilised within the enterprise.

10.3. It is also recognised that the breaking down of demar-
cations and increased flexibility of the workforce will be
achieved through consultations where the relevant issues will
be examined.

10.4. In this regard, employees agree to carry out a range of
duties which may or may not involve the use of selected tools,
plant and equipment as agreed to by the Consultative Com-
mittee, the Union and the Company and subject to employees
being fully trained and the duties safe, legal and within their
skill and competence and within their classification to per-
form. For example, discussions and consultations will occur
to examine which additional minor maintenance tasks on
machines could be handled by Production Operators.

11.—CONTRACT OF EMPLOYMENT
An employee may be engaged as—

(a) A Full-Time employee, engaged to work 38 hours
per week (excluding overtime).

(b) A Part-Time employee, engaged to work regular
weekly hours subject to—

- The maximum weekly ordinary hours (ie: in-
clusive of overtime) to be 38.

(c) A temporary employee, engaged to work for a fixed
term determined in advance on a full time basis. A
temporary employee will be used to replace employ-
ees who are absent from work due to Long Term
Illness, Workers Compensation, Long Service Leave
or otherwise as agreed between the employer and
the Union.

(d) A seasonal employee engaged to work flexible hours
during the year to meet seasonal requirements. Sea-
sonal employees will be paid in accordance with
provisions, which apply, to permanent full time or
part time employees.

(e) A casual employee, engaged by the hour subject to—
- The maximum weekly ordinary hours (ie: ex-

clusive of overtime) to be 38.
Such employment shall be for a period of up to one
month or for a period exceeding one month in con-
sultation with the Union.

11.1. Where practicable, the Company will notify casual
employees and seasonal employees that they are not required
to work on the next working day. If a casual or seasonal em-
ployee presents for work on a day on which he or she might
reasonably have expected to be required for work without
having been notified by the Company in accordance with this
subclause that he or she is not so required, then such an em-
ployee will receive two hours pay at the appropriate casual
rate.

11.2. Probationary employees
(a) the Company will advise an employee on or before

commencement whether the employee is engaged
for an initial probationary period, and if so, the length
of the probationary period;

(b) regular performance reviews will be conducted dur-
ing the probationary period;

(c) any performance deficits will be addressed and the
employee will be allowed an opportunity to correct
those deficits;
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(d) the purpose of the probationary period is to allow
both the Company and the employee to decide
whether to continue the employment beyond the pro-
bationary period, and therefore the employee will
be advised that employment beyond the probation-
ary period is not guaranteed.

(e) if, at any time during the probationary period, either
the employee or the Company give one week’s no-
tice of termination of the employment, the
probationary employee’s employment will end; and

(f) if, at the end of the probationary period, a decision
is made not to offer further employment, the proba-
tionary employee’s employment will end.

11.3. It is condition of employment that each employee
must—

(a) perform work as the Company, may, from time to
time, reasonably require having regard to the limits
of the employee’s skill, competence and training
within their classification;

(b) perform the full range of duties within the employ-
ee’s classification, including any duties as may be
directed by the Company having regard to the limit
of the employee’s skill, competence and training
within their classification;

(c) perform work without regard to any demarcations
or limitations, providing the work to be performed
is within the employee’s skill, competence and train-
ing within their classification;

(d) transfer between various departments without restric-
tion providing the duties are within the employee’s
skill, competence and training;

(e) work reasonable overtime as may be required by the
Company;

(f) comply with all safety regulations, policies and pro-
cedures determined by the Company or as prescribed
by Government Regulations;

(g) use as directed by the Company all protective cloth-
ing and equipment provided by the Company; and

(h) observe all the Company regulations, policies and
procedures.

11.4. Disciplinary Procedure
(a) Where an employee engages in unsatisfactory con-

duct the Company may, as appropriate—
- informally counsel the employee;
- verbally warn the employee;
- warn the employee in writing;
- suspend the employee without pay; or
- dismiss the employee with notice or with pay

in lieu of notice.
(b) Where a representative of the Company engages in

any discussions with an employee concerning any
conduct of an employee which may lead to dismissal
or other disciplinary or counselling measures being
taken by the Company, the employee is entitled to
elect to have either another employee or a Union
representative present during the discussion. The
representative of the Company will remind the em-
ployee of that entitlement at the beginning of the
discussion.

(c) When counselling or warning an employee concern-
ing unsatisfactory conduct engaged in by that
employee, the Company’s representatives will—

- specifically identify the conduct complained
of;

- explain why the conduct is unacceptable by
the Company; and

- explain the consequences if the employee
again engages in that unsatisfactory conduct.

(d) No record will be kept by the Company of informal
counselling of an employee. Where a record is kept
by the Company of a verbal warning given to an
employee the employee and any other employee or
Union representative present will be given the op-
portunity to verify the accuracy of the record within
a reasonable time of the warning being given.

(e) Nothing in this clause affects the Company’s right
to dismiss an employee without notice for miscon-
duct which justifies summary dismissal.

11.5. Performance Counselling
If the Company considers that the performance of any em-

ployee is unsatisfactory, the Company’s representative will—
(a) Discuss the matter informally with the employee with

a view to identifying ways in which the perform-
ance of the employee could be improved.
Specifically, the Company’s representative and the
employee will discuss—

(i) the areas of the employee’s performance which
are unsatisfactory;

(ii) the reasons for the employee’s unsatisfactory
performance;

(iii) the steps available to the Company which
would assist the employee to perform satis-
factorily, which may include arranging for the
employee to receive training or additional
training or altering the employee’s working
conditions; and

(iv) the steps available to the employee to remedy
the unsatisfactory performance.

During any such informal discussion, the employee
is entitled to elect to have either another employee
or a Union representative present during the discus-
sion. The representative of the Company will remind
the employee of that entitlement at the beginning of
the discussion.

(b) If, after informal discussions, the Company still con-
siders that the performance of the employee is
unsatisfactory, advise the employee in writing of—

(i) the areas of the employee’s performance which
are unsatisfactory;

(ii) the Company’s response to any reasons of-
fered by the employee for his or her
unsatisfactory performance.

(iii) the steps taken or intended to be taken by the
Company which would assist the employee
to perform satisfactory;

(iv) the steps required of the employee to remedy
the unsatisfactory performance; and

(v) the time allowed for improvement before fur-
ther assessment.

(c) Where the required improvement has not occurred
following the steps set out in paragraph (a) of
subclause (5) above, give the employee a written
warning that failure to improve performance within
a given time may lead to the employee’s suspension
or dismissal from employment and setting out the
steps necessary to be taken by the employee to im-
prove their performance to a satisfactory level.

(d) Where the performance of an employee then con-
tinues to be unsatisfactory suspend the employee
without pay for a time specified in writing by the
Company or dismiss the employee with notice.

11.6. Stand Downs
The Company may deduct payments for any day or part of

a day on which an employee, other than an apprentice, cannot
be usefully employed arising out of any cessation, either
wholly or partially, due to industrial disputes including any
strikes, bans or limitations or any cause for which the Com-
pany is not reasonably responsible.

11.7. Termination of Employment
(a) The minimum notice required to be given by the Com-

pany or the employee to terminate employment will be—
(i) for casual employees—one hour’s notice;

(ii) for probationary employees—as provided in para-
graph (e) of subclause 11 (2) of this clause; and

(iii) for all other employees—in accordance with the pro-
visions below
Period of Continuous Service Period of

Notice
Not more than 1 year 1 week
More than 1 year but not more

than 3 years 2 weeks



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 507180 W.A.I.G.

Period of Continuous Service Period of
Notice

More than 3 years but not more
than 5 years 3 weeks

More than 5 years 4 weeks
The period of notice is increased by one (1) week if
the employee is over forty-five (45) years old and
has completed two (2) years continuous service with
the Company.

(b) By arrangement between the employee and the Com-
pany an employee will be entitled to up to 8 hours time off per
week during the notice period for the purpose of seeking other
employment.

(c) Notice of termination of employment may also be af-
fected by the payment or forfeiture of wages for the relevant
notice period, providing that employment may be terminated
by part of the period of notice specified and part payment or
forfeiture of wages in lieu of that notice.

(d) Payment or forfeiture of wages in lieu of notice will be
calculated on the basis of the wages the employee would have
received for the ordinary time the employee would have
worked during the period of notice had the employee’s em-
ployment not been terminated.

(e) The Company may dismiss an employee without notice
for misconduct which justifies summary dismissal and in such
cases, wages will be paid up to the time of dismissal only.

(f) Nothing in this clause prevents the Company and the
employee agreeing to a lesser period of notice than that other-
wise required by this clause.

(g) As part of its commitment to job security and to training
for its employees, the Company will offer work to employees
wherever possible before that work is contracted out.

(h) Issues the Company will consider before work is con-
tracted out will include but not be limited to employee
availability, skill and competence, and training.

12.—SPREAD OF HOURS
12.1. Ordinary hours may be worked between 6am and 6pm

on any day of the week.
12.2. This provision will apply to those employees engaged

from 15th December 1994.
13.—DISPUTE SETTLEMENT PROCEDURE

13.1. The objective of the dispute settlement procedure is as
follows—

(a) to promote resolution of disputes by measures based
on consultation, co-operation and discussion;

(b) to reduce the level of industrial confrontation;
(c) to avoid interruption to the performance of work and

the consequential loss of production and wages; and
(d) to improve the quality of the work environment.

13.1. Where a grievance, complaint, claim or any matter
which is likely to result in a dispute arises between the em-
ployer and an employee or group of employees the following
procedure will apply—

(a) the employee or group of employees will discuss
the matter with their immediate supervisor/s;

(b) where the matter is not resolved within a reasonable time,
the matter will be referred to the Union representative
for discussion with the employer representative;

(c) if the matter is still not resolved (within a reason-
able time) the matter will be referred to a Union
Official and a senior employer representative;

(d) where a negotiated settlement cannot be reached af-
ter a reasonable time the parties may apply to the
Western Australian Industrial Relations Commission
for resolution.

13.1. The parties are committed to avoiding stoppages of
work or the placing of bans, or other limitations on the per-
formance of work prior to the completion of the dispute
settlement procedure.

14.—ANNUALISED WAGES
14.1. The Company recognises the employees need for in-

come and job security. Accordingly, the Company will—
(a) Implement annualised wage arrangements in the cul-

tured product area.

(b) Continue to explore annualised wage arrangements
for the remainder of the plant, where appropriate.

(c) Such an annualised wage arrangement will be based
on no more than 48 hours of work per week.

15.—HOURS
15.1. The ordinary hours will not exceed ten (10) hours of

work on a four (4) day roster or eight (8) hours of work on a
five (5) day roster.

15.2. Rosters may be worked Saturday to Friday with an
exclusion to work being performed on Sunday, with liberty
for Sunday to become part of the roster, by the Company giv-
ing no less than one (1) month’s notice of its intention to
implement the change. During which time consultation with
the affected employees and union will occur.

15.3. Notification of change regarding Sunday will not ap-
ply to Yoghurt processing and/or evaporation/separation where
Sunday is currently part of the roster.

15.4. In the case of Yoghurt processing where the roster is
required to be changed from a Sunday to include a Saturday,
then the Company will give no less than one (1) month’s no-
tice of its intention to implement change during which time
consultation with the affected employees and union will oc-
cur.

15.5. Where an employee is required to work beyond their
rostered finishing time they will be paid for additional hours
worked at double the EBA base rate.

15.6. Where an employee works for two hours or more be-
yond their rostered finishing time, they will receive a meal
allowance of $7.00.

15.7. Change to shift rosters will require notice of at least
one (1) week, or less as may be agreed between the Company
and the employee or employees concerned.

16.—UNION BUSINESS
At the time of engagement the employer will provide all

new employees with information about the Union. Such in-
formation will be in the form of a “New Member Kit” to be
supplied by the Union. The elected on site Union Representa-
tive will be allowed reasonable time to discuss Union
Membership with new employees within one (1) week of com-
mencing employment.

17.—MOVEMENT IN WAGES
17.1. In addition to the productivity-based bonuses detailed

below, the following increases will apply to the employees
covered by this Agreement.

(a) 2% increase on entering into this Agreement pay-
able from the 1st pay period on or after 16th December
1998.

(b) 2% increase payable from the 1st pay period on or
after 1st January 2000.

(c) Productivity based bonus payment of $450.00 for
each employee, will be paid upon the signing of this
agreement by the parties. It is agreed that this pay-
ment pertains to the achievements made in 1999.

(d) Productivity related bonus payments will be paid to
employees on the 30th June 2000 and 31st December
2000 for the achievement of agreed productivity
measures set at the beginning of each preceding six
(6) month period.

(e) The SQP Consultative Committee will oversee the
process for introducing continuous improvement
measures

(f) The training and resources for the successful intro-
duction of continuous improvement will be agreed
to in consultation with the Union and Management.

(g) Employees and the Union will be kept up to date as
to the progress of continuous improvement perform-
ance.

18.—MEAL ALLOWANCE ON OVERTIME
Where an employee is required to work overtime for more

than two hours beyond their usual rostered finishing time, a
$7.00 meal allowance will be paid. If the overtime worked
continues for more than four (4) hours after the last meal break
and a second or subsequent meal is required the employee
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will be paid a further $7.00 meal allowance for each meal so
required.

19.—SQP PROGRAMME
19.1. It is recognised by the parties that the key to produc-

tive and harmonious working relationships lies in establishing
and maintaining effective consultative mechanisms that will—

(a) ensure that the view of the employees are known
and taken into account by the Company; and

(b) provide Management with an informed basis upon
which to make decisions.

19.2. To this end, it is agreed that the SQP Consultative
Committee continues to operate by constitution as provided
for in Appendix B—SQP Consultative Committee Constitu-
tion to this Agreement.

19.2. The key purpose of the Committee is to promote a
spirit of co-operation. Each party will give constructive and
sympathetic consideration to all view and representations sub-
mitted to the Committee with a view to furthering the common
well being of the establishment as a whole.

19.3. Employee representatives on the Committee are re-
quired to keep their constituents advised on matters arising at
the meeting.

19.4. The Company will consult with employee representa-
tives on the Committee and give prompt consideration to
matters raised by employees—

(a) in order to encourage the improvement of all em-
ployees in the ongoing search for measures to
improve safety, quality and productivity; and

(b) to otherwise foster a fully committed and informed
workforce.

20.—PARENTAL LEAVE
Parental Leave will be in accordance with the provisions of

Appendix E—Parental Leave of this Agreement.

21.—EQUAL EMPLOYMENT OPPORTUNITY
The Company is an equal opportunity employer and is com-

mitted to an Affirmative Action Programme as detailed in
Appendix D—Equal Employment Opportunity and Affirma-
tive Action Programme hereof.

22.—INTRODUCTION OF CHANGE AND
REDUNDANCY

22.1. Where the Company has made a definite decision to
introduce major changes in production, program, organisa-
tion, structure or technology that are likely to have significant
effects on employees, the Company will notify the employees
who may be affected by the proposed change and their Union
or Unions.

22.2. The Company will discuss with the employees affected
and their Union, the introduction of the changes, the effects
the changes are likely to have on employees, measures to avert
or mitigate the adverse affects of those changes on employees
and will give prompt consideration to matters raised by the
employees and their Union in relation to changes.

22.3. For the purposes of this discussion, the Company will
provide in writing to the employees concerned and their Un-
ion, all relevant information about the changes including the
nature of the changes proposed, the expected effects of the
changes on employees and any other matters likely to affect
employees provided that the Company will not be required to
disclose confidential information the disclosure of which
would be contrary to the Company’s interest.

22.4. Discussions before Redundancies
Where an employer has made a definite decision that the

employer no longer wishes the work the employee has been
doing to be done by anyone and this is not due to ordinary
and customary turnover of labour and that decision may lead
to termination of employment, the employer must hold dis-
cussions with the employees directly affected and with their
Union.

22.5. Transfer to Lower Paid Duties
Where an employee is transferred to a lower paid classifica-

tion for reasons set out in subclause (1) above the employee
will be entitled to the same period of notice of transfer as he
or she would have been entitled to if his or her employment

had been terminated, and the Company may, at the Compa-
ny’s option, make payment in lieu thereof of an amount equal
to the difference between the former ordinary time rate of pay
and the new lower ordinary time rates for the number of weeks
of notice still owing. An employee will have the opportunity
to take redundancy in lieu of a transfer to a lower paid classi-
fication. The parties agree that redundancies should, wherever
practicable, be a last option.

22.6. Severance Pay
(a) In lieu of the notice prescribed for ordinary termination

in Clause 11.—Contract of Employment of this Agreement,
an employee whose employment is terminated for reasons set
out in subclause (1) above will be entitled to—

(i) four week’s notice or payment in lieu of notice; and
(ii) two week’s pay for each year of service, to 15 years

to a maximum of 30 weeks;
(iii) one week’s pay for each year of service after 15 years

to 25 years with a maximum of 10 weeks;
(iv) payment of $1,000.00 for each completed year of

service to a maximum of $10,000.00;
(v) severance will be paid on a pro rata formula worked

out in years and months. “Weeks pay” refers to the
current EBA rate of pay for the position at the time
of the redundancy. Annualised weekly wage earners
will only be paid the EBA rate of pay for the pur-
pose of redundancy payments.

(b) For the purpose of this clause, continuity of service will
not be broken on account of—

(i) any interruption or termination of the employment
by the Company if that interruption or termination
has been made merely with the intention of avoid-
ing obligations under this Agreement in respect of
leave of absence;

(ii) any absences from work on account of personal sick-
ness or accident for which an employee is entitled to
claim sick pay as prescribed by this Agreement or
on account of leave lawfully granted by the Com-
pany.

(iii) any absence with reasonable cause, the proof of
which will be upon the employee; or

(iv) provided that in the calculation of continuous serv-
ice under this subclause, any time in respect of which
an employee is absent from work except time for
which an employee is entitled to claim annual leave,
sick leave, long service leave and public holidays as
prescribed by this Agreement will not count as time
worked.

(c) Redeployment
In the case of an employee who is redeployed a relocation

allowance of up to $1,500.00 will be paid.
(d) Service by the employee in circumstances where the

Company is transmitted to another employer and the employ-
ee’s service is deemed continuous in accordance with the long
service leave provisions published in 66 WAIG pages 1 to 4
will also constitute service for the purpose of this clause.

22.7. Employees Leaving During Notice
An employee whose employment is terminated for reasons

set out in subclause (1) above may terminate his or her em-
ployment during the period of notice and, if so, will be entitled
to the same benefits and payments under this clause had he or
she remained with the employer until the expiry of that no-
tice. In such circumstances the employee will not be entitled
to payment in lieu of notice.

22.8. Alternative Employment
The Company, in a particular redundancy case, may make

application to the Western Australian Industrial Relations
Commission to have the general severance pay prescribed
varied if the Company obtains acceptable alternative employ-
ment for an employee.

22.9. Time off during Notice Period
(a) During the period of notice of termination given by the

Company an employee will be allowed up to eight hours time
off without loss of pay during each week of notice for the
purpose of seeking other employment.
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(b) If the employee has been allowed paid leave for more than
one day during the notice period for the purpose of seeking other
employment, the employee will, at the request of the employer,
be required to produce proof of attendance at an interview or he
or she will not receive payment for the time absent. For this pur-
pose a statutory declaration will be sufficient.

22.10. Employees With Less Than One Year’s Service
This clause does not apply to employees with less than one

years’ continuous service and the general obligation on the
Company should be no more than to give relevant employees
an indication of the impending redundancy at the first reason-
able opportunity, and to take such steps as may be reasonable
to facilitate the obtaining by the employees of suitable alter-
native employment.

22.11. Employees Exempt
This clause does not apply where employment is terminated

as a consequence of conduct that justifies dismissal, includ-
ing malingering, inefficiency or neglect of duty. This clause
also does not apply in the case of casual employees, seasonal
employees, temporary employees or apprentices.

23.—TRAINING
23.1. The parties to this Agreement are committed to exter-

nal, industry and enterprise training of employees to achieve—
• higher skills relevant to the needs of PB Foods Ltd
• multi-skilling of employees to the level required for

operational efficiency and flexibility
• a career path within PB Foods Ltd
• retraining to maintain pre-existing skills
• adjustment to technological change
• great efficiency and job satisfaction

23.2. A training program will be developed consistent with—
(a) the current future skills needs of PB Foods Ltd;
(b) the size, structure and nature of the operations of

PB Foods Ltd; and
(c) the need to develop vocational skills relevant to PB

Foods Ltd through courses conducted by accredited
educational institutions and providers.

23.3. All costs associated with standard fee, prescribed text
books and materials incurred by the employees in connection
with training required by PB Foods Ltd shall be reimbursed
upon production of receipts. All items so purchased shall re-
main the property of PB Foods Ltd and shall be made available
at all times to the employee during the period of training or
where relevant for on the job training with the employee be-
ing responsible to maintain the items in good condition.

23.4. Travel costs incurred by an employee undertaking train-
ing required by PB Foods Ltd which exceed those normally
incurred in travelling to and from work shall be reimbursed.

23.5. Payment for training undertaken outside the ordinary
hours of work may be by mutual agreement between the em-
ployer and employee/s concerned and be paid at the single rate.

23.6. Authorisation for expenditure in relation to the costs
mentioned in subclause (3) and (4) of this clause shall be ob-
tained prior to such expenditure being incurred.

24.—SIGNATORIES
SIGNED FOR & ON BEHALF OF PB Foods Ltd—
....(Signed GS Laitt)....
G.S.LAITT Date: ___ / ___ / ___
MANAGING DIRECTOR

SIGNED FOR & ON BEHALF OF AUSTRALIAN
LIQUOR, HOSPITALITY & MISCELLANEOUS
WORKERS’ UNION, WESTERN AUSTRALIAN
BRANCH
....(Signed SM Jackson)....
SHARRYN JACKSON Date: 21 / 03 / 00
ACTING SECRETARY

APPENDIX A

WAGES—EXISTING CLASSIFICATION & RATES
Wages Classification & Rates of Pay
The following rates of pay will be paid under this Agree-

ment with effect from the first pay period on or after 16th

December 1998. The classifications used are the classifica-
tions identified in the relevant awards.

(1) Dairy Factory Workers Award 1982, No. A15 of 1982
Dairy Existing Rates as Annualised
Production Rates of 1st Pay as of 1st Pay
Worker Prior to Period on or Period on or

16th Dec after 16th after 16th
1998 1998 1998

($) per ($) per ($) per
week week week

Grade 1 442.39 451.23
Grade 2 487.19 496.93
Grade 3 496.92 506.85
Grade 4 507.74 517.89
Grade 5 529.70 540.29 1120.40
Grade 6 540.52 551.33
Grade 7 562.49 573.73

APPENDIX B

SQP CONSULTATIVE COMMITTEE
CONSTITUTION

(1) PREAMBLE
Unions and management are committed to improved and

effective consultation in the workplace and to provide all
employees with an opportunity to participate fully. All repre-
sentatives fully support and endorse the SQP programme as a
means of ensuring the future viability of PB Foods Ltd.

Management and Unions also agree that effective consulta-
tion is dependent upon—

• information sharing;
• facilities & training for representatives;
• commitment from both sides.

It is therefore agreed that the establishment of a consulta-
tive committee is the most appropriate method whereby the
above principles can be practised and upheld.

(2) OBJECTIVE OF THE COMMITTEE
The objectives of the Committee will be—

• to increase the quality of working life for all em-
ployees at the Brunswick site, particularly in the areas
of job design, skill formation, training and the work-
ing environment both physical and mental;

• to improve job safety, quality and productivity;
• to increase the competitiveness of the Company and

its products, by establishing world class manufac-
turing practices, hereby increasing job security
ensuring longevity of the Peters Creameries (WA)
Pty Ltd group;

• to establish a culture of continuous improvement at
the enterprise.

(3) TERMS OF REFERENCE
The following matters will be discussed at the committee,

and, where appropriate, decisions made and agreements
reached will go to Management and/or Steering Committee
in the form of recommendations, to enable decisions made by
the Company to take into account the views of the workforce.

The Committee will be responsible for the SQP Programme
at Brunswick specifically—

• the day to day activities of the SQP project;
• to establish the SQP teams;
• to identify the training needs for the SQP teams;
• to deal with recommendations coming from the SQP

teams and other sources;
• to ensure full communication of progress to all staff;
• current market conditions and general conditions of

the industry (including the impact of any national
industry development plan on the Company);

• the introduction of new products, technology/ma-
chines or new or revised work methods and the
associated planning of layout, training, job numbers,
skill requirements;

• company training plans developed in accordance
with future career paths;
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• the Company’s affirmative action policy and pro-
grams and equality of opportunity within the
workplace;

• occupational health and safety matters will be re-
ferred to the Brunswick Safety SQP team for their
consideration and recommendation;

• in the future at a time agreed by the Union, the Com-
mittee will discuss changes to do with the
implementation of the restructured awards in the
workplace or the establishment of an enterprise
agreement, and make recommendations to the Steer-
ing Committee;

• any other matters raised by Unions, employees or
Management which impact on union members or
the efficiency of the Company other than those mat-
ters raised in the following section, “Matters
Requiring Central Union Involvement”.

(4) MATTERS REQUIRING CENTRAL UNION IN-
VOLVEMENT

Most matters specific to work organisation in the (plant or
enterprise) can be discussed at the Consultative Committee.
The purpose of such discussion is the resolution of any is-
sues. However, some matters, which may be raised, go to award
areas. These matters include but are not limited to—

• hours of work (including shift changes);
• penalty rates;
• leave loading;
• sick leave;
• holidays.

Any item, which is an award matter, must be referred to the
Steering Committee.

(5) COMPOSITION
(a) The consultative committee will consist of a maximum

of eight (8) representatives. Initially all members of the com-
mittee are nominated for an initial period of twelve (12) months
from the date of this charter, after this period an election shall
be called for nominations for no less than four (4) employee
representatives. At the completion of a committee members
term, they are eligible for re-election for an additional term.
Thereafter, a period of six (6) months shall apply before re-
election. In accordance with the memorandum of
Understanding, Clause 9, unions party to this agreement will
each nominate a representative to the committee.

(b) Any committee member who ceases to be an employee
of the Company ceases to be on the committee and union/
management will elect/appoint a replacement as appropriate.
Re-election of the union representatives will be determined
by the Union. In addition, both union officials and appropri-
ate management officers may be involved by their
representatives to attend meetings and address issues as agreed
by the Committee.

(c) The appointment of management representatives will be
determined by management and the appointment of union rep-
resentatives will be determined by the union. All union
representatives shall be employees of the enterprise concerned.

(d) In the determination of union representatives on the
Committee, union(s) shall give consideration to:—

• the make up of the workforce—in particular the pro-
portion of women, migrants and juniors;

• the size of the workforce;
• the number of distinct operations at the workplace;
• shift arrangements;
• the corporate structure;
• other existing consultative mechanisms.

(e) Considering the size and scope of the Brunswick opera-
tion, it is recommended that the Steering Committee encompasses
both the Brunswick and the Brownes North Perth sites.

(f) The Committee, once established, may invite persons to
attend specific meetings.

(6) TERMS OF OFFICE
All members appointed to the Committee shall hold office

for a period of twelve (12) months subject to paragraph (a) of
subclause (5) Composition hereof and thereafter for a period
of six (6) months.

(7) MEETINGS
The Committee will endeavour to meet as required during

paid time in normal working hours.
(8) QUORUM
Comprising of four (4) representatives of which one is from

Management, one from the Australian Liquor, Hospitality &
Miscellaneous Workers’ Union and two others from the
workplace.

(9) CHAIRPERSON
The Consultative Committee will elect the chair for an ini-

tial period of 3 months, then rotated amongst other members
of the Consultative Committee.

(10) SECRETARY
A secretary shall be appointed for the purpose of recording

minutes, preparation and distribution of agendas and other
administrative duties. The employer shall provide the admin-
istrative requirements of this position.

(11) AGENDA
All members of the Committee may submit items. A union

representative, a management representative and the Secre-
tary shall meet at least one (1) week prior to each meeting to
formulate the agenda and circulate it together with all rel-
evant written information and documents, where frequency
of meeting permits.

(12) MINUTES
The Secretary to take the minutes and type. The minutes

will be distributed as quickly as possible. A copy of the draft
minutes will be sent to the Steering Committee members. The
minutes will be formally accepted at the next meeting of the
committee.

(13) FACILITIES & RIGHTS FOR REPRESENTATIVES
It is agreed that representatives should have the following

facilities and rights—
• time off to canvas the views of the membership and

to prepare items for the agenda; to prepare for the
consultative meeting as representatives; and to re-
port back to members on the committee meeting;

• all time spent in meeting, preparing for meetings and
reporting back to members about the consultative
committee meeting shall be treated and paid for as
time worked;

• facilities such as a meeting room, telephone, photo-
copier and typing facilities should be made available
as needed;

• all representatives and potential representatives
should attend relevant training courses.

(14) RESPONSIBILITY OF COMMITTEE MEMBERS
All Committee members have the following responsibili-

ties—
• to attend all meetings to give serious consideration

to all matters raised;
• to represent the views of their constituents.

(15) CONFIDENTIALITY & INFORMATION SHARING
It is recognised that management will be unable to provide

certain information, due to the fact that the information could
compromise the competitiveness of the Company.

Management and unions agree to make every effort to make
available as much information as possible for the effective
resolution of problems and for the genuine participation of
representatives in decisions. All committee members to sign a
confidentiality agreement.

(16) TRAINING
All members of the committee are entitled to extra training

to ensure they are able to represent their members and fully
participate in the consultative committee.

APPENDIX C

CONTINUOUS IMPROVEMENT
(1) The parties to this agreement are committed to the de-

velopment of Continuous Improvement measures, the purpose
of which, is to—

• Create an awareness of productivity within the or-
ganisation by providing a focus on existing activities.
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• Establish a profile of existing performance from
which to plan for an improvement in performance.

• Provide a tool for the ongoing continuation of the
productivity improvement process as part of the SQP
programme.

• Provide an ongoing mechanism for the monitoring,
analysis and evaluation of changes introduced.

• Provide a fair and equitable way of measuring the
contribution of employees to productivity improve-
ment within PB Foods Ltd.

(2) Development of Continuous Improvement Measures
Continuous Improvement measures will be developed as part

of the SQP programme. The SQP Consultative Committee or
a sub committee of the SQP Consultative Committee will be
responsible for identifying continuous improvement measures
which will be used to fund annual productivity payments. This
committee/sub committee will have responsibility for the col-
lecting of data, the monitoring of measures and the ongoing
review of the effectiveness of the continuous improvement
measures.

The committee will consider a range of measures as part of
this program and they will include but not be limited to such
measures as a suggestion scheme, targets, reduction in wastage,
reduction in lost time injuries, effective utilisation of labour.

APPENDIX D

EQUAL EMPLOYMENT OPPORTUNITY &
AFFIRMATIVE ACTION PROGRAMME

PB Foods Ltd will operate an Equal Employment Opportu-
nity and Affirmative Action Programme on the principle of
recruitment and promotion by merit. This will involve giving
people in the workplace the opportunity to compete equally
for jobs and to have equal access to training and promotion at
all levels, limited only by their skills, experience and qualifi-
cations.

1. The Company is committed to an objective of equal op-
portunity in employment and affirmative action is the way to
achieve it.

2. The principles of Equal Opportunity and Affirmative
Action (EEO for Women) will apply to all employment prac-
tices, including recruitment, promotion, making appointments,
transfer, training, staff development, conditions of employ-
ment and termination of employment.

3. The Company is opposed to all forms of discrimination
whether direct or indirect. Discrimination is taken to mean
denying people equal treatment in employment on grounds
that are not based on inherent job requirements.

4. The Company believes that the requirements for any job
must be carefully defined so that people are not excluded from
consideration or disadvantaged by the application of irrelevant
criteria.

5. The Company is committed to taking positive steps by
means of an Equal Employment Opportunity/Affirmative
Action program to relieve the effects of possible past discrimi-
nation. It is also to ensure that all current and future employees
may have equal employment opportunities in keeping with
the principle of appointment and advancement by merit.

6. The Company has appointed an Equal Employment Op-
portunity/Affirmative Action Co-ordinator and an Equal
Employment Opportunity/Affirmative Action Officer to en-
sure the implementation of this policy and to design and
co-ordinate an Equal Employment Opportunity/Affirmative
Action program.

7. The Company undertakes to inform all employees and in
particular supervisory staff, of the Equal Employment Op-
portunity/Affirmative Action policy and of the resources
available to assist in its implementation.

8. The Company will monitor and evaluate the success of
this program on a regular basis and the program will be re-
vised as and when necessary.

9. The Company stresses that it regards the issue of Equal
Employment Opportunity/Affirmative Action (EEO for
Women) as an important procedure and expects all manage-
ment and supervisory staff to be responsible for ensuring the
successful implementation of this policy and of the Equal
Employment Opportunity/Affirmative Action program.

10. The Company will make every effort to resolve disputes
and grievances related to Equal Employment Opportunity/
Affirmative Action.

11. The Company believes that Equal Employment Oppor-
tunity/Affirmative Action (EEO for Women) can be achieved
with the support and co-operation of management, unions and
employees.

APPENDIX E

PARENTAL LEAVE
The following provisions shall apply to employees under

this Agreement.  References to award shall mean reference to
this Agreement.

Subject to the terms of this clause employees are entitled to
maternity, paternity and adoption leave and to work part-time
in connection with the birth or adoption of a child.

PART A
MATERNITY LEAVE
(1) Nature of Leave

a. Maternity leave is unpaid leave.
(2) Definitions
For the purpose of this subclause—

a. “Employee” includes a part-time or seasonal em-
ployee but does not include an employee engaged
upon casual work

b. “Paternity leave” means leave of the type provided
for in Part B hereof whether prescribed in an award
or otherwise.

c. “Child” means a child of the employee under the
age of one year.

d. “Spouse” includes a de facto or a former spouse.
e. “Continuous service” means service under an un-

broken contract of employment and includes—
(i) any period of leave taken in accordance with

this clause;
(ii) any period of part-time employment worked I

accordance with this clause; or
(iii) any period of leave or absence authorised by

the award.
(3) Eligibility for Maternity Leave
An employee who becomes pregnant, upon production to

her employer of a certificate required by clause (4) hereof,
shall be entitled to a period of up to 52 weeks maternity leave
provided that such leave shall not extend beyond the child’s
first birthday.  This entitlement shall be reduced by any pe-
riod of paternity leave taken by the employee’s spouse in
relation to the same child and, apart from paternity leave of
up to one week at the time of confinement, shall not be taken
concurrently with paternity leave.

Subject to Clauses (6) and (9) hereof, the period of mater-
nity leave shall be unbroken and shall, immediately following
confinement, include a period of up to six weeks compulsory
leave.

The employee must have had at least 12 months continuous
service with that employer immediately preceding the date
upon which she proceeds on such leave.

(4) At the time specified in Clause (5) hereof the employee
must produce to her employer—

a. a certificate from a registered medical practitioner
stating that she is pregnant and the expected date of
confinement;

b. a statutory declaration stating particulars of any pe-
riod of paternity leave sought or taken by her spouse
and that for the period of maternity leave she will
not engage in any conduct inconsistent with her con-
tract of employment.

(5) Notice Requirements
a. An employee shall, not less than 10 weeks prior to

the presumed date of confinement, produce to her
employer the certificate referred to in Clause (4) (a)
hereof.

b. An employee shall give not less than four weeks no-
tice in writing to her employer of the date on which
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she proposes to commence maternity leave, stating
the period of leave to be taken and shall, at the same
time, produce to her employer the statutory declara-
tion referred to in Clause (4) (b) above.

c. An employer, by not less than 14 days notice in writ-
ing to the employee, may require her to commence
maternity leave at any time within the six weeks im-
mediately prior to her presumed date of confinement.

d. An employee shall not be in breach of this clause as
a consequence of failure to give the stipulated pe-
riod of notice in accordance with paragraph (b)
hereof if such failure is occasioned by the confine-
ment occurring earlier than the presumed date.

(6) Transfer to a Safe Job
Where, in the opinion of a registered medical practitioner,

illness or risks arising out of the pregnancy or hazards con-
nected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work,
the employee shall, if the employer deems it practicable, be
transferred to a safe job at the rate and on the conditions at-
taching to that job until the commencement of maternity leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to take leave
for such period as is certified necessary by a registered medi-
cal practitioner.  Such leave shall be treated as maternity leave
for the purposes of Clause (1), (11), (12) and (13) hereof.

(7) Variation of Period of maternity Leave
a. Provided the maximum period of maternity leave

does not exceed the period to which the employee is
entitled under clause (3) hereof—

(i) the period of maternity leave may be length-
ened once only by the employee giving not
less than 14 days notice in writing stating the
period by which the leave is to be lengthened;

(ii) the period may be further lengthened by agree-
ment between the employer and the employee.

b. The period of maternity leave may, with the consent
of the employer, be shortened by the employee giv-
ing not less than fourteen days notice in writing
stating the period by which the leave is to be short-
ened.

(8) Cancellation of Maternity Leave
a. Maternity Leave, applied for but not commenced,

shall be cancelled when the pregnancy of an em-
ployee terminate other than by birth of a living child.

b. Where the pregnancy of an employee then on ma-
ternity leave terminates other than by the birth of a
living child, it shall be the right of the employee to
resume work at a time nominated by the employer,
having regard to any medical advice produced by
the employee. not exceeding four weeks from the
date of notice in writing by the employee to the em-
ployer that she desires to resume work.

(9) Special Maternity Leave and Sick Leave
a. Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then—

(i) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a registered medical prac-
titioner certifies as necessary before her return
to work.

(ii) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a registered medical practitioner certifies
as necessary before her return to work; or

b. Where an employee not then on maternity leave suf-
fers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a registered medical
practitioner certifies as necessary before her return
to work, provided that the aggregate to paid sick
leave, special maternity leave and maternity leave

shall not exceed the period to which the employee is
entitled under Clause (3) hereof.

c. For the purposes of Clauses (10), (11) and (12)
hereof, maternity leave shall include special mater-
nity leave.

d. An employee returning to work after the comple-
tion of a period of leave taken pursuant to this
subclause shall be entitled to the position which she
held immediately before proceeding on such leave,
or in the case of an employee who was transferred
to \a safe job pursuant to subclause (6) hereof, to the
position she held immediately before such transfer.

Where such position no longer exists but there are other
positions available which the employee is qualified for and is
capable of performing she shall be entitled to a position as
nearly comparable in status and pay to that of her former po-
sition.

(10) Maternity Leave and Other Leave Entitlements
a. Provided the aggregate of any leave, including leave

taken under this schedule does not exceed the pe-
riod to which the employee is entitled under
subclause (3) hereof, an employee may, in lieu of or
in conjunction with maternity leave, take any an-
nual leave or long service leave or any part thereof
to which she is then entitled.

b. Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave)
shall not be available to an employee during her ab-
sence on maternity leave.

(11) Effect of Maternity Leave on Employment
Subject to this subclause, notwithstanding any award or other

provision to the contrary, absence on maternity leave shall not
break the continuity of service of an employee but shall not
be taken into account in calculating the period of service for
any purpose of any relevant award or agreement.

(12) Termination of Employment
a. An employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this award.

b. An employer shall not terminate the employment of
an employee on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the
rights of the employer in relation to termination of
employment are not hereby affected.

(13) Return to Work After Maternity Leave
a. An employee shall confirm her intention of return-

ing to work by notice in writing to the employer
given not less than four weeks prior to the expira-
tion of her period of maternity leave.

b. An employee, upon returning to work after mater-
nity leave or the expiration of the notice required by
paragraph (a) above, shall be entitled to the position
which she held immediately before proceeding on
maternity leave or, in the case of an employee who
was transferred to a safe job pursuant to subclause
(6) hereof, to the position which she held immedi-
ately before such transfer or in relation to an
employee who has worked part-time during the preg-
nancy the position she held immediately before
commencing such part-time work.

c. Where such position no longer exists but there are
other positions available which the employee is quali-
fied for and is capable of performing, she shall be
entitled to a position as nearly comparable in status
and pay to that of her former position.

(14) Replacement Employees
a. A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
maternity leave.

b. Before an employer engages a replacement employee
the employer shall inform that person of the tempo-
rary nature of the employment and of the rights of
the employee who is being replaced.

c. Before the employer engages a person to replace an
employee temporarily promoted or transferred in
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order to replace an employee exercising her rights
under this subclause, the employer shall inform that
person of the temporary nature of the promotion or
transfer and of the rights of the employee who is
being replaced.

d. Nothing in this subclause shall be construed as re-
quiring an employer to engage a replacement
employee.

PART B
PATERNITY LEAVE
(15) Nature of Leave
Paternity leave is unpaid leave.
(16) Definitions
For the purposes of this subclause—

a. “Employee” includes a part-time or seasonal em-
ployee but does not include an employee engaged
upon casual work.

b. “Maternity leave” means leave of the type provided
by in Part A hereof (and includes special maternity
leave) whether prescribed in an award or otherwise.

c. “Child” means a child of the employee or the em-
ployee’s spouse under the age of one year.

d. “Spouse” includes a de facto or a former spouse.
e. “Primary care-giver” means a person who assumes

the principal role of providing care and attention to
a child.

f. “continuous service” means service under an unbro-
ken contract of employment and includes—

(i) any period of leave taken in accordance with
this clause;

(ii) any period of part-time employment worked
in accordance with this clause; or

(iii) any period of leave or absence authorised by
the award.

(17) Eligibility for Paternity leave
A male employee, upon production to the employer of a

certificate required by subclause (5) hereof shall be entitled to
one or two periods of paternity leave, the total of which shall
not exceed 52 weeks, in the following circumstances—

a. an unbroken period of up to one week at the time of
confinement of his spouse;

b. a further unbroken period of up to 51 weeks in order
to be the primary care-giver of a child provided that
such leave shall not extend beyond the child’s first
birthday.  This entitlement shall be reduced by any
period of maternity leave taken by the employee’s
spouse and shall not be taken concurrently with that
maternity leave.

An employee must have had at least 12 months continuous
service with that employer immediately preceding the date
upon which he proceeds upon either period of leave.

(18) Certification
At the time specified in subclause (5) hereof the employee

must produce to the employer—
a. a certificate from a registered medical practitioner

which names his spouse, states that she is pregnant
and the expected date of confinement or states the
date on which the birth took place;

b. in relation to any period to be taken under subclause
(17)(b) above, a statutory declaration stating—

(i) he will take that period of paternity leave to
become the primary care-giver of a child;

(ii) particulars of any period of maternity leave
sought or taken by his spouse; and

(iii) for the period of paternity leave he will not
engage in any conduct inconsistent with his
contract of employment.

(19) Notice Requirements
a. The employee shall, not less than 10 weeks prior to

each proposed period of leave, give to the employer
notice in writing stating the dates on which he pro-
poses to start and finish the period or periods of leave

and produce the certificate and statutory declaration
required in subclause (4) above.

b. The employee shall not be in breach of this paragraph
as a consequence of failure to give the notice required
in paragraph (a) above if such failure is due to—

(i) the birth occurring earlier than the expected
date; or

(ii) the death of the mother of the child; or
(iii) other compelling circumstances.

c. The employee shall immediately notify the employer
of any change in the information provided pursuant
to subclause (4) above.

(20) Variation of Period of Paternity Lave
a. Provided the maximum period of paternity leave does

not exceed the period to which the employee is enti-
tled under subclause (17)—

(i) the period of paternity leave provided by
subclause (17)(b) hereof be lengthened once
only by the employee giving not less than 14
days notice in writing stating the period by
which the leave is to be lengthened.

(ii) the period may be further lengthened by agree-
ment between the employer and the employee.

b. The period of paternity leave taken under subclause
(17)(b) hereof may, with the consent of the employer,
be shortened by the employee giving not less than
14 days notice in writing stating the period by which
the leave is to be shortened.

(21) Cancellation of Paternity Leave
Paternity leave, applied for under subclause (17)(b) hereof

but not commenced, shall be cancelled when the pregnancy
of the employee’s spouse terminates other than by the birth of
a living child.

(22) Paternity Leave and Other Leave Entitlements
a. Provided the aggregate of any leave, including leave

taken under this subclause, does not exceed the pe-
riod to which the employee is entitled under clause
(17) hereof, an employee may, in lieu of or in con-
junction with paternity leave, take any annual leave
or long service leave or any part thereof to which he
is entitled.

b. Paid sick leave or other paid authorised award ab-
sence (excluding annual leave or long service leave)
shall not be available to an employee during his ab-
sence on paternity leave.

(23) Effect of Paternity Leave on Employment
Subject to this subclause, notwithstanding any award or other

provision to the contrary, absence on paternity leave shall not
break the continuity of service of any employee but shall not
be taken into account in calculating the period of service for
any purpose of any relevant award or agreement.

(24) Termination of Employment
a. An employee on paternity leave may terminate the

employment at any time during the period of leave
by notice given in accordance with this award.

b. An employer shall not terminate the employment of
an employee on the grounds of his absence on pa-
ternity leave, but otherwise the right of an employer
in relation to termination of employment are not
hereby affected.

(25) Return to Work After paternity Leave
a. An employee shall confirm his intention of return-

ing to work by notice in writing to the employer
given not less than four weeks prior to the expira-
tion of the period of paternity leave provided by
subclause (17)(b) above.

b. An employee, upon returning to work after pater-
nity leave or the expiration of the notice required by
paragraph (a) above, shall be entitled to the position
which he held immediately before proceeding on
paternity leave, or in relation to an employee who
has worked part-time under this clause to the posi-
tion he held immediately before commencing such
part-time work.
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Where such position no longer exists but there are other posi-
tions available which the employee is qualified for and is capable
of performing, he shall be entitled to a position as nearly compa-
rable in status and pay to that of his former position.

(26) Replacement Employees
a. A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
paternity leave.

b. Before an employer engages a replacement employee
the employer shall inform that person of the tempo-
rary nature of the employment and of the rights of
the employee who is being replaced.

c. Before an employer engages a person to replace an
employer temporarily promoted or transferred in
order to replace an employee exercising his rights
under this subclause, the employer shall inform that
person of the temporary nature of the promotion or
transfer and of the rights of the employee who is
being replaced.

d. Noting in this subclause shall be construed as requir-
ing the employer to engage a replacement employee.

PART C
ADOPTION LEAVE
(27) Nature of Leave
Adoption leave is unpaid leave
(28) Definitions
For the purposes of this subclause—

a. “Employee” includes a part-time or seasonal em-
ployee but does not include an employee engaged
upon casual work.

b. “Child” means a person under the age of five years
who is placed with the employee for the purposes of
adoption, other than a child or stepchild of the em-
ployee or of the spouse of the employee or a child
who has previously lived continuously with the em-
ployee for a period of six months or more.

c. “Relative adoption” occurs where a child, as defined,
is adopted by a grandparent, brother, sister, aunt or
uncle (whether of the whole blood or half blood or
by marriage).

d. “Primary care-giver” means a person who assumes
the principal role of providing care and attention to
a child.

e. “Spouse” includes a de facto spouse.
f. “Continuous service” means service under an un-

broken contract of employment and includes—
(i) any period of leave taken in accordance with

this clause;
(ii) any period of part-time employment worked

in accordance with this clause; or
(iii) any period of leave or absence authorised by

the award.
(29) Eligibility
An employee, upon production to the employer of a certifi-

cate required by subclause (4) hereof, shall be entitled to one
or two periods of adoption leave, the total of which shall not
exceed 52 weeks, in the following circumstances—

a. an unbroken period of up to three weeks at the time
of the placement of the child;

b. a further unbroken period of up to 52 weeks from the
time of its placement in order to be the primary care
giver of a child.  The leave shall not extend beyond
one year after the placement of the child and shall not
be taken concurrently with adoption leave taken by the
employee’s spouse in relation to the same child.

The employee must have had at least 12 months continuous
service with that employer immediately preceding the date
upon which he or she proceeds upon such leave in either case.

(30) Certification
a. Before taking adoption leave the employee must pro-

duce to the employer—
(i) a statement from an adoption agency or other

appropriate body of the presumed date of

placement of the child with the employee for
adoption purposes; or

(ii) a statement from the appropriate government
authority confirming that the employee is to
have custody of the child pending application
for an adoption order.

b. In relation to any period to be taken under
subparagraphs hereof, a statutory declaration stat-
ing—

(i) the employee is seeking adoption leave to be-
come the primary care-giver of the child;

(ii) particulars of any period of adoption leave
sought or taken by the employee’s spouse; and

(iii) for the period of adoption leave the employee
will not engage in any conduct inconsistent
with his or her contract of employment.

(31) Notice Requirements
a. Upon receiving notice of approval for adoption pur-

poses, an employee shall notify the employer of such
approval and within two months of such approval
shall further notify the employer of the period or
periods of adoption leave the employee proposes to
take.  In the case of a relative adoption the employee
shall notify as aforesaid upon deciding to take a child
into custody pending an application for an adoption
order.

b. An employee who commences employment with the
employer after the date of approval for adoption pur-
poses shall notify the employer thereof upon
commencing employment and of the period or peri-
ods of adoption leave which the employee proposes
to take.  Provided that such employee shall not be
entitled to adoption leave unless the employee has
not less than 12 months continuous service with the
employer immediately preceding the date upon
which he or she proceeds upon such leave.

c. An employee shall, as soon as the employee is aware
of the presumed date of placement of a child for
adoption purposes but not later than fourteen days
before such placement, give notice in writing to the
employer of such date, and of the date of the com-
mencement of any period of leave to be taken under
subclause (29)(a) above.

d. An employee shall, 10 weeks before the proposed
date of commencing any leave to be taken under
subclause (29)(b) above give notice in writing to the
employer of the date of commencing leave and the
period of leave to be taken.

e. An employee shall not be in breach of this subclause,
as a consequence of failure to give the stipulated
period of notice in accordance with subclauses (c)
and (d) above if such failure is occasioned by the
requirement of an adoption agency to accept earlier
or later placement of a child, the death of the spouse
or other compelling circumstances.

(32) Variation of Person of Adoption Leave
a. Provided the maximum period of adoption leave does

not exceed the period to which the employee is enti-
tled under subclause (29) hereof—

(i) the period of adoption leave taken under
subclause (29)(b) above may be lengthened
once only by the employee giving not less than
14 days notice in writing stating the period
by which the leave is to be lengthened;

(ii) the period may be further lengthened by agree-
ment between the employer and the employee.

b. The period of adoption leave taken under subclause
(29)(b) above may with the consent of the employer,
be shortened by the employee giving not less than
14 days notice in writing stating the period by which
the leave is to be shortened.

(33) Cancellation of Adoption Leave
a. Adoption leave, applied for but not commenced, shall

be cancelled should the placement of the child not
proceed.
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b. Where the placement of a child for adoption pur-
poses with an employee then on adoption leave does
not proceed or continue, the employee shall notify
the employer forthwith and the employer shall nomi-
nate a time not exceeding four weeks from receipt
of notification for the employee’s resumption of
work.

(34) Special Leave
The employer shall grant to any employee who is seeking

to adopt a child, such unpaid leave not exceeding two days, as
is required by the employee to attend any compulsory inter-
views or examinations as are necessary as part of the adoption
procedure.  Where paid leave is available to the employee the
employer may require the employee to take such leave in lieu
of special leave.

(35) Adoption leave and Other Entitlements
a. Provided the aggregate of any leave, including leave

taken under this subclause, does not exceed the pe-
riod to which the employee is entitled under
subclause (29) above an employee may, in lieu of or
in conjunction with adoption leave, take any annual
leave or long service leave or any part thereof to
which he or she is entitled.

b. Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave),
shall not be available to an employee during the
employee’s absence on adoption leave.

(36) Effect of Adoption leave on Employment
Subject to this clause, notwithstanding any award or other

provision to the contrary, absence or adoption leave shall not
break the continuity of service of an employee but shall not
be taken into account in calculating the period of service for
any purpose of any relevant award or agreement.

(37) Termination of Employment
a. An employee on adoption leave may terminate the

employment at any time during the period of leave
by notice given in accordance with this award.

b. An employer shall not terminate the employment of
an employee on the ground of the employee’s appli-
cation to adopt a child or absence on adoption leave,
but otherwise the rights of an employer in relation
to termination of employment are not hereby af-
fected.

(38) Return to Work after Adoption Leave
a. An employee shall confirm the intention of return-

ing to work by notice in writing to the employer
given not less than four weeks prior to the expira-
tion of the period of adoption leave provided by
subclause (29)(b) above.

b. An employee, upon returning to work after adop-
tion leave shall be entitled to the position held
immediately before proceeding on such leave or, in
relation to an employee who has worked part-time
under this clause the position held immediately be-
fore commencing such part-time work.

c. Where such position no longer exists but there are
other positions available which the employee is quali-
fied for and is capable of performing, the employee
such be entitled to a position as nearly comparable
in status and pay to that of the employee’s former
position.

(39) Replacement Employees
a. A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
adoption leave.

b. Before an employer engages a replacement employee
the employer shall inform that person of the tempo-
rary nature of the employment and the rights of the
employee who is being replaced.

c. Before an employer engages a person to replace an
employee temporarily promoted or transferred in
order to replace an employee exercising rights un-
der this subclause, the employer shall inform that
person of the temporary nature of the promotion or
transfer and of the rights of the employee who is
being replaced.

d. Nothing in this subclause shall be construed as re-
quiring the employer to engage a replacement
employee.

PART D
PART-TIME WORK
(40) Definitions
For the purposes of this subclause—

a. “Male Employee” means an employed male who is
caring for a child born of his spouse or a child placed
with the employee for adoption purposes.

b. “Female Employee” means an employed female who
is pregnant or is caring for a child she has borne or a
child who has been placed with her for adoption pur-
poses.

c. “Spouse” includes a de facto spouse.
d. “Former position” means the position held by a fe-

male or male employee immediately before
proceeding on leave or part-time employment under
this subclause whichever first occurs or, if such po-
sition no longer exists but there are other positions
available for which the employee is qualified and
the duties of which he or she is capable of perform-
ing, a position as nearly comparable in status and
pay to that of the position first mentioned in this
definition.

e. “Continuous Service” means service under an un-
broken contract of employment and includes—

(i) any period of leave taken in accordance with
this clause; or

(ii) any period of part-time employment worked
in accordance with this clause; or

(iii) any period of leave or absence authorised by
the employer or by the award.

(41) Entitlement
With the agreement of the employer—

a. A male employee may work part-time in one or more
periods at any time from the date of birth of the child
until its second birthday or, in relation to adoption,
from the date of placement of the child until the sec-
ond anniversary of the placement.

b. A female employee may work part-time in one or
more periods while she is pregnant where part-time
employment is, because of the pregnancy, necessary
or desirable.

c. A female employee may work part-time in one or
more periods at any time from the seventh week af-
ter the date of birth of the child until its second
birthday.

d. In relation to adoption a female employee may work
part-time in one or more periods at any time from
the date of the placement of the child until the sec-
ond anniversary of that date.

(42) Return to Former Position
a. An employee who has had at least 12 months con-

tinuous service with the employer immediately
before commencing part-time employment after the
birth or placement of a child has, at the expiration of
the period of such part-time employment or the first
period, if there is more than one, the right to return
to his or her former position.

b. Nothing in paragraph (a) above shall prevent the em-
ployer from permitting the employee to return to his
or her former position after a second or subsequent
period of part-time employment.

(43) Pro-Rata Entitlements
Subject to the provisions of this subclause and the matters

agreed to in accordance with subclause (44) hereof, part-time
employment shall be in accordance with the provisions of this
award, which shall apply pro rata.

(44) Part-time Work Agreement
Before commencing a period of part-time employment un-

der this subclause the employee and the employer shall agree—
a. that the employee may work part-time;
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b. upon the hours to be worked by the employee, the
days upon which they will be worked and commenc-
ing times for the work;

c. upon the classification applying to the work to be
performed; and

d. upon the period of part-time employment.
e. the terms of this agreement may be varied by consent.
f. the terms of this agreement or any variation to it shall

be reduced to writing and retained by the employer.
A copy of the agreement and any variation to it shall
be provided to the employee by the employer.

g. the terms of this agreement shall apply to part-time
employment.

(45) Termination of Employment
a. The employment of a part-time employee under this

clause may be terminated in accordance with the pro-
visions of this award but may not be terminated by
the employer because the employee has exercised or
proposes to exercise any right arising under this
clause or has enjoyed or proposes to enjoy any ben-
efits arising under this clause.

b. Any termination entitlements payable to an employee
whose employment is terminated while working part-
time under this clause, or while working full-time
after transferring from part-time under this clause,
shall be calculated by reference to the full-time rate
of pay at the time of termination and by regarding
all service as a full-time employee as qualifying for
a termination entitlement based on the period of full-
time employment and all service as a part-time
employee on a pro rata basis.

(46) Extension of Hours of Work
An employer may request, but not require, an employee

working part-time under this clause to work outside or in ex-
cess of the employee’s ordinary hours of duty provided for in
accordance with subclause (44) hereof.

(47) Nature of Part-Time Work,
The work to be performed part-time need not b the work

performed by the employee in his or her former position but
shall be work otherwise performed under this award.

(48) Inconsistent Award Provisions
(49) An employee may work part-time under this clause

notwithstanding any other provisions of this award which lim-
its or restricts the circumstances in which part-time
employment may be worked or the terms upon which it may
be worked including provisions—

a. limiting the number of employees who may work
part-time;

b. establishing quotas as to the ratio of part-time to full-
time employees;

c. prescribing a minimum or maximum number of
hours a part-time employee may work; or

d. requiring consultation with, consent of or monitor-
ing by a union;

e. and such provisions do not apply to part-time work
under this clause.

(50) Replacement Employees
a. A replacement employee is an employee specifically

engaged as a result of an employee working part-
time under this subclause.

b. A replacement employee may be employed part-
time.  Subject to this clause, subclauses (5), (6), (7),
(9) and (12) hereof apply to the part-time employ-
ment of replacement employees.

c. Before an employer engages a replacement employee
under this paragraph, the employer shall inform that
person of the temporary nature of the employment
and of the rights of the employee who is being re-
placed.

d. Unbroken service as a replacement employee shall
be treated as continuous service for the purposes of
clause (2)(e) hereof.

e. Nothing in this clause shall be construed as requir-
ing the employer to engage a replacement employee.

(51) Effect of Part-Time Employment on continuous Serv-
ice

Commencement on part-time work under this clause, and
return from part-time work to full time work under this clause,
shall not break the continuity of service or employment.

QUAKE HOLDINGS PTY LTD/BLPPU AND THE
CMETU COLLECTIVE AGREEMENT 2000.

No. AG 218 of 2000.
2000 WAIRC 01024

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS  , CONSTRUCTION,
MINING, ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH,
APPLICANT
v.
QUAKE HOLDINGS PTY LTD,
RESPONDENT

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED TUESDAY, 31 OCTOBER 2000
FILE NO/S AG 218 OF 2000
CITATION NO. 2000 WAIRC 01024
_______________________________________________________________________________

Result
Representation
Applicant Mr P Joyce
Respondent no appearance
_______________________________________________________________________________

Order.
HAVING heard Mr P Joyce for the applicant;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order —

THAT the agreement entitled Quake Holdings Pty Ltd/
BLPPU and the CMETU Collective Agreement 2000 in
the terms of the following Schedule be registered as an
industrial agreement. This Agreement replaces AG 202
of 1997 entitled Quake Holdings Industrial Agreement
which is hereby cancelled.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.

1.—TITLE
This agreement shall be known as the Quake Holdings Pty

Ltd/BLPPU and the CMETU Collective Agreement 2000.

2.—ARRANGEMENT
Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
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All In Payments 14
Pyramid Sub-Contracting 15
Dispute Settlement Procedure 16
Safety Dispute Resolution 17
Amenities 18
Training and Related Matters 19
Drug & Alcohol, Safety & Rehabilitation Program 20
Clothing & Safety Footwear 21
Income Protection 22
Accident Pay 23
Union Membership 24
Y2K 25
Signatories to the Agreement 26
Appendix A—Drug & Alcohol, Safety and Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Quake Holdings Pty

Ltd (hereinafter referred to as “the company”), the Western
Australian Builders’ Labourers, Painters and Plasterers Un-
ion of Workers and the Construction Mining Energy
Timberyards Sawmills and Woodworkers Union of Australia—
WA Branch (hereinafter referred to as “the unions”) and all
employees of the company eligible to be members of the un-
ions.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition of buildings or
other structures of any kind whatsoever.

This agreement shall apply in Western Australia only. There
are approximately 12 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2.  In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after the date of signing and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. (i)  Wage Rates (per hour at ordinary time)

Previous 1st 1st 1st
EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67
Plaster, Fixer 17.82 18.71 19.65 20.63
Painter, Glazier 17.42 18.29 19.20 20.16
Signwriter 17.80 18.69 19.62 20.63
Carpenter/Roofer 17.93 18.85 19.79 20.78
Bricklayer 17.75 18.63 19.61 20.59
Refractory Bricklayer 20.38 21.40 22.47 25.59
Stonemason 17.93 18.82 19.76 20.75
Rooftiler 17.62 18.50 19.43 20.40
Marker/Setter Out 18.46 19.38 20.35 21.37
Special Class T 18.69 19.62 20.61 21.64

(ii) Tool Allowance
A tool allowance of $5 per week shall be paid to all employ-

ees for supplying—
(a) a tape
(b) a pair of nips
(c) the supply of an ideal reel.

APPRENTICE RATES
Previous 25th 1st 1st

EBA November November November
Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Plasterer, Fixer
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15
Painter. Glazier
Year 1 (.5/3/5) 7.32 7.68 8.06 8.47
Year 2 (1/3), (1.5/3.5) 9.58 10.06 10.56 11.09
Year 3 (2/3), (2.5/3.5) 13.06 13.72 14.40 15.12
Year 4 (3/3), (3.5/3.5) 15.33 16.10 16.90 17.74
Signwriter
Year 1 (.5/3.5) 7.48 7.85 8.24 8.66
Year 2 (1/3, 1.5/3.5) 9.78 10.28 10.79 11.35
Year 3 (2/3. 2.5/3.5) 13.35 14.02 14.72 15.47
Year 4 (3/3, 3/5/3.5) 15.66 16.45 17.27 18.15
Carpenter/Roofer
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Bricklayer
Year 1 7.46 7.82 8.24 8.65
Year 2 (1/3) 9.76 10.25 10.79 11.32
Year 3 (2/3) 13.31 13.97 14.71 15.44
Year 4 (3/3) 15.62 16.39 17.26 18.12
Stonemason
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Rooftiler
6 months 10.04 10.54 11.07 11.62
2nd 6 months 11.04 11.59 12.17 12.78
Year 2 12.90 13.55 14.23 14.94
Year 3 15.14 15.90 16.70 17.54

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

 8.—INDUSTRY STANDARDS
Redundancy
The company shall increase redundancy contributions on

behalf of each employee to the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $75 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.
On 1st July 2002 the Company will make a payment of $90
per week per employee.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.
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Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

(e) Employees shall have the option of converting to a
cash payment all sick leave entitlements over 5 days.
Payment shall be made on the last pay period prior
to the Christmas closedown.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2.  It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial question,

dispute or difficulty should be dealt with as close to its source
as possible.

2. An employee or the union delegate should initially sub-
mit any work related and/or industrial matter referred to in
(1), to the site foreperson, supervisor or other appropriate site
representative of the company.

3. If the matter remains unresolved the union delegate may then
submit the matter to the appropriate senior management person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.
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6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration provided that the parties involved in the
matter will confer among themselves and make rea-
sonable attempts to resolve the matter before taking
those matters to the Commission. The Commissions
decision will be accepted by all parties subject to
legal rights of appeal; or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there will
be no stoppage of work in respect of the matter being
considered, except in the area alleged to be unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the

company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.

2. In all instances, the following procedure shall be observed.
3. A uniformly high standard of amenities and facilities such

as ablution blocks, change rooms, crib sheds, etc. shall be
provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.

5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when cal-
culating floor space.

7.  Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.

10. Where less than 20 persons are employed on site, Regu-
lation 3.20—Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed
washable laminated or vinyl surface, and seating for the tak-
ing of meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16.  A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.

25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.5084

27. Soap and towels are to be supplied.
28. The following toilet/urinal ratio shall be applied in re-

spect to all employees—
Employees Toilets Urinals
1—5 1 Nil
6—10 1 1
11—20 2 2
21—35 3 4
36—50 4 6
51—75 5 7
76—100 6 8

NB. For each additional 20 persons or part thereof up to 200
persons or part thereof up to 200 persons, one additional uri-
nal and one additional toilet is required. For each additional
35 persons or part thereof in excess of 200 persons, one addi-
tional urinal and one additional toilet is required. If a slab urinal
is provided, each 600mm shall be regarded as one urinal.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The Company will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, to be replaced on a fair wear and

tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during the

period 1 April to 31 October. (One issued per year)
2. The Company will also make available to each employee,

when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the

Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001

 26.—SIGNATORIES
BLPPU ......(Signed)........

Date: 6/9/00
CMETU ......(Signed)........

Date: 6/9/00
The Company: ......(Signed)........

SIGNATURE
Date: 4/9/2000

Company Seal ..........................................
PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
* Site safety and the involvement of the site safety com-

mittee
* Peer intervention and support
* Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.

(b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

(c) There will be no payment of lost time to a person unable
to work in a safe manner.

(d) If this happens 3 times the worker shall be given a writ-
ten warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be trans-
ferred/dismissed the next time he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning shall
be effective for a period of 12 months from the date of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay

while attending treatment.
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4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties to this agreement

and shall apply to construction work undertaken by principal
contractors who are engaged in the commercial/industrial sec-
tor of the building industry in the state of Western Australia
within a 50km radius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the award as well as any indus-
trial or certified agreements made in conjunction with the
award which does not prescribe a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17 m $1.90
Above $2.17m to $4.55m $2.25
Over $4.55m $2.85
Renovations, Restorations and/or Refurbishment
Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value     Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17 m $1.70
Above $2.17m to $4.55m $1.90
Over $4.55m $2.45
Renovations, Restorations and/or Refurbishment
Work
Project Contractual Value  Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.60
Above $2.17 m to $4.55m $1.80
Over $4.55m $2.05
The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O. but not
including the C.B.D. or West Perth (as defined)
Project Contractual Value Site Allowance
Up to $1 m NIL
Above $1 m to $2.17 m $1.30
Above $2.17m to 6m $1.60
Above $6m to $11.98m $1.85
Above $11.98m to $24.43m $2.05
Above $24.43m to $60.5m $2.35
Over $60.5m $2.55

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River.

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street.

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean the
value of all tendered work which falls under the scope of the
principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 October each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 June and accordingly, the site
allowance amounts shall be adjusted up or down to the near-
est five cents.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 June.
Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the Union will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to
discuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to apply for the life of the particular
project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
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final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

14. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding spires, flagpoles and the like).

15. Provision of Canteen
It is agreed that canteen accommodation shall be provided

where a project exceeds $35 million in values and where the
operation of the canteen is financially self supporting in re-
spect of consumables. Canteen to come into operation when
on site manning levels exceed 50 and to cease when manning
levels reduce to below 50.

16. Provision of Nurse
It is agree that a qualified nurse shall be engages where the

forecast long term staffing levels for a project exceed 100 (one
hundred) or when actual numbers exceed 100 not withstand-
ing that forecasts may have been below that level. The nurse
shall commence duties when staffing levels reach (fifty) and
shall terminate when levels reduce to 50 (fifty). The require-
ment for a provision of a nurse shall be waived if the project is
adjacent to a hospital with a public emergency department.

17. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 1999.

18. Application to Apprentices
The rates prescribed in this agreement shall apply to all ap-

prentices commencing employment after 31 December 1997
in the same proportion as the percentage of a tradesperson’s
wage rate as prescribed by the appropriate award or Enter-
prise Bargaining Agreement, being—

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

SOTICO PTY LTD, BUNBURY PORT (ENTERPRISE
BARGAINING) AGREEMENT 2000.

No. AG 153 of 2000.
2000 WAIRC 00935

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES SOTICO PTY LTD, APPLICANT
v.
THE FOREST PRODUCTS,
FURNISHING AND ALLIED
INDUSTRIES INDUSTRIAL UNION
OF WORKERS, W.A. BRANCH , THE
AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R S — W E S T E R N
AUSTRALIAN BRANCH,
RESPONDENT

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED WEDNESDAY, 18 OCTOBER 2000
FILE NO AG 153 OF 2000
CITATION NO. 2000 WAIRC 00935
_______________________________________________________________________________

Result Agreement registered
Representation
Applicant Mr S Foy
Respondent Mr G Sturman, Mr T Daly
_______________________________________________________________________________

Order.
HAVING heard Mr S Foy from the Chamber Of Commerce
and Industry Western Australia for the applicant and Mr G
Sturman from the Automotive, Food, Metals, Engineering
Printing and Kindred Industries Union of Workers, Western
Australia Branch and Mr T Daly from the Forrest Products,
Furnishings and Allied Industries Industrial Union of Work-
ers WA Branch for the respondent;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order —

THAT the agreement entitled Sotico Pty Ltd, Bunbury
Port (Enterprise Bargaining) Agreement 2000 in the terms
of the following Schedule be registered as an industrial
agreement. This Agreement replaces AG 119 of 1999
entitled Bunnings Forest Products Pty Ltd, Bunbury Port
(Enterprise Bargaining) Agreement 1998 which is hereby
cancelled.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.

1.—TITLE
This Enterprise Agreement shall be referred to as the Sotico

Pty Ltd, Bunbury Port (Enterprise Bargaining) Agreement
2000.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope and Parties to this Agreement
4. Relationship to Parent Awards
5. Single Bargaining Unit
6. Aims and Objectives of the Agreement
7. Wages
8. Agreed Productivity Improvements

8.1 Electronic Banking
8.2 No Smoking
8.3 Shift Arrangements
8.4 Dispute Settlement Procedure
8.5 Work Flexibility

9. Commitments
10. Term of Agreement
11. No Further Claims
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12. Not to be Used as a Precedent
13. Drug & alcohol policy
14. Other Agreements
15. Signatories to Agreement

3.—SCOPE AND PARTIES TO THIS AGREEMENT
This Agreement shall apply to and be binding on Sotico Pty

Ltd (the “Company”) and the appropriate employees engaged
in or in connection with the Company’s Bunbury Port opera-
tions. This agreement shall apply to an estimated 16 employees
upon registration by the Western Australian Industrial Rela-
tions Commission.

This Agreement shall also be binding upon the following
organisations of employees—

• The Forest Products, Furnishings and Allied Indus-
tries Industrial Union of Workers, Western Australian
Branch.

• The Automotive Food Metals Engineering Printing
and Kindred Industries Union of Workers, Western
Australian Branch.

4.—RELATIONSHIP TO PARENT AWARDS
This Agreement shall be used and interpreted wholly in con-

nection with the following Awards—
• Timber Industry Award No. 36 of 1950
• Metal Trades (General Award) 1996 No. 13 of 1965

Where there is any inconsistency between this Agreement
and the Award, this Agreement shall take precedence.

5.—SINGLE BARGAINING UNIT
5.1 The employees and the Company have formed a Single

Bargaining Unit in respect to the Bunbury Port operations.
5.2 The Single Bargaining Unit will ensure that the frame-

work of the Enterprise Agreement is adhered to by regularly
conferring with management through the meeting of the Con-
sultative Committee. Refer to attachments A B and C.

6.—AIMS AND OBJECTIVES OF THE AGREEMENT
6.1 The purpose of entering into this Enterprise Bargaining

Agreement is to increase the productivity, efficiency and flex-
ibility of the company’s’ Bunbury Port operations to ensure Sotico
Pty Ltd remains competitive within the timber industry.

6.2 This agreement is further intended to enhance the qual-
ity of working life of employees through continued progress
on workplace reform and consultation.

6.3 Sotico Pty Ltd remains committed to the continual training
of all personnel so that their skills base can be enhanced, and to
provide an environment in which these new skills can be utilised
and recognised to the satisfaction of individual employees.

6.4 Furthermore, the Company recognises the need to im-
prove occupational safety and health for all employees and is
therefore committed to the development and implementation
of safety and health initiatives. This Agreement provides for
the participation of all employees in these initiatives in order
that the Bunbury Port operations will become a safer working
environment.

7.—WAGES
The wage rates to apply pursuant to this Agreement are as

follows—
Classification Group Rate from

* 1 January 2000
Timber Worker 4 $605.38
Boiler Maker—Welder C8 $665.63
Fitter C8 $665.63
Fitter Special Class C8 $719.98
Electrician C6 $767.58
Chip Tester 3 $445.89
Chip Tester—casual 3 $14.76 per hour in-

clusive of casual
loading & allow-
ances.

Gateperson—Casual Labour $10.976 per hour
See Appendix F inclusive of casual

loading & allow-
ances.

* For reference purposes only.

Note: other employees in a part time or casual capacity to
be paid as per the appropriate award. The above rates shall
take effect from the first pay period commencing on or after
January 1, 2000 and back pay shall be paid, provided that the
above rate for a Gateperson shall take effect from the first pay
period commencing on or after the date of registration of this
Agreement.

8.—AGREED PRODUCTIVITY IMPROVEMENTS
8.1 Electronic Banking
The employees bound by this Agreement will receive their

wages by Electronic Funds Transfer. To facilitate this, the
employer will provide the employer with their relevant bank-
ing details as soon as possible.

The employer will continue to deduct union dues for any
employee who provides a written request.

8.2 No Smoking
Bunbury Port operations is a “Non Smoking Area”.
8.3 Shift Arrangements
The following arrangements will apply for night-shift work

during ship loading—
8.3.1.1 When the shift finishes prior to 0100 hours,

then the employee will only be required to
work four ordinary hours of the next normal
working day, but will receive eight ordinary
hours pay.

8.3.1.2 When the shift finishes at or after 0100 hours,
then the employee will not be required for
work the next normal working day, but will
receive eight ordinary hours pay.

8.4 Dispute Settlement Procedure
In order to minimise and resolve disputes, questions or dif-

ficulties and to minimise disruption to production the parties
have agreed upon the following dispute settling procedure—

8.4.1.1 Problems should first be discussed between
the employee or employees concerned and
their Supervisor.

8.4.1.2 If the matter is unresolved within 24 hours
the matter may then be raised by the Shop
Steward with the Port Manager.

8.4.1.3 If the Bunbury Port Manager cannot resolve
the matter within 48 hours he/she shall refer
the matter to the Companies Human Resource
Manager and the Shop Steward should notify
the relevant Union Official.

8.4.1.4 The Human Resource Manager and the Com-
pany Representative shall meet the Union
Official and the Shop Steward as soon as pos-
sible in order to discuss the issues and to
attempt to resolve the matter.

8.4.1.5 If the matter is still not resolved, the parties
will advise the Western Australian Industrial
Relations Commission of the issues between
the parties, provided that parties involved in
the question, dispute or difficulty shall confer
among themselves and make reasonable at-
tempts to resolve those matters before taking
them to the commission.

8.4.1.6 Until the matter is determined in accordance
with the above procedure then normal work
shall continue without prejudice to either party,
ie. status quo to remain.

8.5 Work Flexibility
8.5.1 An employer may direct an employee to carry

out such duties as are within their limits of the
employee’s skill, competence and training.

8.5.2 An employer may direct an employee to carry
out such duties and use such tools and equipment
as may be required provided that the employee
has been properly trained in the use of such tools
and equipment.

8.5.3 Any direction issued by an employer pursuant to
paragraphs (1) and (2) hereof shall be consistent
with the employer’s responsibilities to provide a
safe and healthy working environment.
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9.—COMMITMENTS
The Company recognises that employee contribution is es-

sential to improve performance and therefore accepts those
commitments by employees to work towards agreed targets
as sincere and in the overall interest of increasing productiv-
ity and efficiency for the collective benefit of the Company
and its workforce.

Furthermore, the Company maintains a commitment to
multi-skilling and training so that employees can improve their
skills base, develop a career within the timber industry and
have greater job satisfaction.

All employees will agree to carry out any tasks which may
or may not involve the use of tools, plant and equipment, within
their skills, competency or training as directed by the Com-
pany.

10.—TERMS OF AGREEMENT
This Agreement shall take effect from the date of signing

this agreement until December 31, 2000.

11.—NO FURTHER CLAIMS
It is a condition of this Agreement that the parties will not

seek any further claims, with respect to wages and working
conditions.

12.—NOT TO BE USED AS A PRECEDENT
It is a condition of this Agreement that the parties will not

seek to use the terms contained herein as an example or prec-
edent for other Enterprise Agreement whether they involve
the company or not.

13.—DRUG & ALCOHOL POLICY
It is agreed that a Drug and Alcohol Policy will be devel-

oped in consultation with employees and their representative
and implemented within the workplace, with the assistance of
the BUC within the term of this agreement.

14.—OTHER AGREEMENTS
This agreement shall be read in conjunction with the fol-

lowing agreements—
Bunnings Ship Loading Agreement Appendix D
Casual Labour—Bunbury Port Agreement Appendix E

15.—SIGNATORIES TO THE AGREEMENT
(1) ........(signed)............

On behalf of Sotico Pty Ltd
(2) On behalf of the Consultative Committee—

........(signed)............ ........(signed)............

........(signed)............

........(signed)............

........(signed)............

........(signed)............
(3) ........(signed)............ 13/6/2000

The Forest Products, Furnishings and Allied Indus-
tries Industrial Union of Workers, Western Australia
Branch.

(4) ........(signed)............ 10/5/2000
The Automotive Food Metals Engineering Printing
and Kindred Industries Union of Workers, Western
Australian Branch

APPENDIX A

AGREEMENT—ENTERPRISE CONSULTATIVE
COMMITTEE

1. The following sets out the conditions under which the
ECC is to operate and includes—

1.1 ECC objective
1.2 ECC function
1.3 matters within ECC jurisdiction
1.4 matters outside ECC jurisdiction
1.5 role of ECC members
1.6 structure
1.7 ECC administration

· representation
· office bearers

· proxies
· sub committees
· meetings
· quorum
· minutes
· access to information
· facilitation of metal worker employee repre-

sentative in their role
· observers to ECC
· training of ECC members
· dispute settlement procedure
· evaluation.

2. ECC OBJECTIVE
2.1 Commitment by all parties to continuously strive to

improve the operations in line with the company’s
continuous improvement process including the very
important issue of customer service.

2.2 To raise and consider all relevant matters associated
with the maintenance/expansion of the business in-
cluding issues that effect the workplace, leading to
job security for all employees.

2.3 To raise and discuss matters enhancing the working
environment generally thus improving the quality
of working life for all employees.

2.4 To provide input and therefore influence the method
of improving the skills of the work force through
enhanced job design or through the introduction of
new technology, resulting in access to more reward-
ing and personally satisfying jobs.

3. ECC FUNCTION
3.1 To accept information from all participants on a range

of subjects in line with the objectives.
3.1.1 From management there may be information

regarding future plans, market predictions,
major organisational change, new technology,
training plans, company policy, general indus-
try information.

3.1.2 From employee representatives there may be
comment/suggestion on job design, employee
feedback, training recommendations, im-
provement to work conditions and other ideas
for overall improvement as raised by other
employees.

3.2 To reach agreement following consideration of in-
formation provided and where necessary to make
recommendation to senior management before final
decision and implementation occurs on issues likely
to effect the workplace.

3.3 To establish sub committees then overview their
progress as and when required, with sub commit-
tees reporting back to the ECC prior to any
implementation unless otherwise agreed.

3.4 Commitment to and implementation of the agree-
ment.

3.5 To ensure that members of this committee have re-
ceived the training to equip them for their role.

3.6 To ensure communication of the outcome of ECC
meetings is provided to all employees in the most
effective way.

4. MATTERS WITHIN THE ECC JURISDICTION
4.1 work organisation/job design
4.2 work practise changes
4.3 introduction of new equipment/technology
4.4 general policy operation and changes eg Equal Em-

ployment Opportunity and Affirmative Action
4.5 skills training/requirements

4.6 other issues as agreed by the ECC members
4.7 management practice
4.8 access to training and career path advancement.
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5. MATTERS OUTSIDE THE ECC JURISDICTION
5.1 occupational safety and health matters
5.2 industrial relations issues
5.3 day to day operational problems.

6. ROLE OF ECC MEMBERS
6.1 Management

To provide to the meeting all relevant information
about matters likely to effect employees in line with
the objectives. It is intended that such information
to be discussed, under normal circumstances, prior
to implementation.
To provide feedback regarding the meeting outcome
to relevant managers.

6.2 Employee Representation
To consult with other employees then provide em-
ployee input into the decision making process on
matters within the jurisdiction of the committee.
To provide feedback to the employees regarding the
meeting outcomes.

7. STRUCTURE
The size of the ECC may be varied by agreement, however,

representation by management may be equal to that of the
number of employee representatives.

8. ECC ADMINISTRATION
8.1 Management Representation

Management will select its representatives. Consid-
eration, however, will be given to managers with
responsibility for areas where they have the deci-
sion making authority.

8.2 Employees Representation
Nominations to be provided similarly as with man-
agement. (Consideration would be given to ensuring
the widest possible employee representative expo-
sure thus providing benefit to the employees across
the workplace).
Should employee representatives not be performing
satisfactorily, then they can be replaced following a
ballot of the relevant union membership.

8.3 Office Bearers
The ECC will elect the following positions—

Chairperson
Vice Chairperson.

8.3.1 The chairperson will manage the meetings
ensuring full participation and that the out-
comes are conclusive. The chairperson will
work with the vice chairperson to prepare draft
agendas, check minutes and organise meeting
times and venues, always allowing appropri-
ate times for full and proper participation.
The chairperson will hold the position of chair-
person for no longer than 12 months unless
otherwise decided by majority of the ECC.

8.3.2 The vice chairperson will be a representative
of the group to which the chairperson does
not directly relate to eg management or em-
ployee representatives.
The vice chairperson will carry out the chair-
persons duties any time the chairperson is
absent, and will move in to the position of the
chairperson which will be vacated after 12
months unless the situation occurs as men-
tioned in 8.3.1 above.

8.4 Proxies
Committee members where possible will nominate
a proxy who will attend meetings on their behalf
when they are unavailable. All rights and responsi-
bilities applying to ECC members will apply to their
proxies.

8.5 Sub Committees
The ECC may form a sub committee. The sub com-
mittee, however, will include at least one of the ECC
membership from both management and employee
representatives.

The sub committee originated by the ECC may have
up to equal management representation.

8.6 Meetings
Will be held monthly or as determined by the mem-
bers of the ECC.

8.7 Quorum
Shall be a majority of equal representation from
management and employee representatives.

8.8 Minutes
Actual word by word minutes will not be kept, how-
ever Action Planners (refer to Attachment “D”) will
be kept and completed then circulated appropriately
for each meeting.
The Action Planner will be completed by anyone of
the meeting participants to be decided at the outset
of each meeting.

8.9 Access to Information
All parties have rights to access to all information
related to issues being considered by the ECC.
For commercial-in-confidence business information,
reasons to be provided as to the non release of rel-
evant documentation.

8.10 Facilitation of Employee Representative in their Role
In the spirit of this agreement management will pro-
vide assistance to enable the employee
representatives to fulfil their responsibility as mem-
bers of the ECC, this could include such things as:
access to office equipment, photocopier, telephone,
fax etc; meeting room facility, time to consult to
consult with other employees in company time, time
to prepare for meetings and time to attend to other
business as agreed by the ECC.

8.11 Observers to the ECC
Any party may have the right to bring along an ob-
server to provide input into the meeting where required
on a specific topic as the circumstances dictate.
The observer will have speaking rights only and will
leave the meeting once their subject is discussed.
Accredited Branch Office Union Officials and Sen-
ior Management Representatives have a right to
attend ECC or Sub Committee Meetings, but will
have no voting rights.

8.12 Training of ECC Members
All members should be provided with training to
equip members with the skills to undertake their role
in a positive manner by an approved bilateral pro-
vider. This training will be carried out at the
company’s expense.

8.13 Dispute Settlement Procedure
Should issues arise from ECC meetings which can-
not be resolved then such matters should be raised
in line with the grievance procedure.

8.14 Evaluation
The effectiveness of the ECC should be evaluated
initially after 12 months of operation then depend-
ing on its success at a suitable time frame agreed by
the ECC Members.

APPENDIX B

AGREEMENT—SKILLS DEVELOPMENT AND
TRAINING

1. In conjunction with the ECC Agreement the following
supports the ECC objectives—

1.1 ECC Objective
To view ways of improving the development of skills
of the work force through enhanced job design or
via the introduction of new technology, resulting in
the enhancement of the working environment gen-
erally, leading to a more rewarding and satisfying
work like for all employees.

1.2 Role of the ECC Members
Management—to ensure relevant matrix, legend and
needs identification forms are completed and
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supplied to the ECC meeting for general input and
consensus.
Employee representative—accepting input from
workmates then providing comment as to appropri-
ateness of suggested plan as provided by
management. Making suggestions relevant to the
direction the plan is headed.

1.3 Standards
It is accepted that outcomes of training undertaken
need to compliment the appropriate competencies
as agreed by the ECC members, as a minimum, in
line with the appropriate national competencies.

1.4 ECC Administration—Conditions
Training to be undertaken as far as possible during
normal working hours. Training outside of normal

working hours is acceptable but by prior agreement.
Such training will attract Single Time penalty or
equivalent time off in lieu at an appropriate time by
agreement between the parties involved.
Direct costs associated with the training will be at
the company’s expense.

1.5 Occupational Safety and Health
It is agreed that all employees will participate in an
induction at the time of their employment, of which
part of that induction will cover the necessary as-
pects of employment, of occupational safety and
health likely to effect that employee. It is also ac-
cepted that retraining for all employees will take
place periodically in order to support a safe and ef-
fective job performance.

APPENDIX C
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APPENDIX D
SPECIAL VESSEL LOADING PAYMENTS

AGREEMENT
The following payments are to be made to all full time, per-

manent employees of the Company working at the Company’s
Bunbury loading facility on occasions they participate or are
requested by the Company, to make themselves available to
participate in work required to load woodchips onto a vessel.

1. The purpose of this agreement is to compensate workers
for the disrupting to their normal lifestyle created by varia-
tions in expected vessel loading times and in addition to the
terms of this agreement, the Company will give all possible
notice to workers of its intention to load vessels.

2. It is current practice to roster employees to load vessels
either, for the day roster, commencing 7.00am and finishing
7.00pm or the night roster commencing 7.00pm and finishing
7.00am.

3. Employees shall be advised by the Company when they
are required to work on vessels loading no later than 24 hours
prior to the start of loading of the vessel and notice will be
given during normal working time.

4. The only exception to clause (3) will be when vessel load-
ing is due to commence between 7.00am Monday and 7.00am
Tuesday of a normal working week. (Public Holidays are not
included in the clause). On these occasions, all possible no-
tice will be given to employees, however, it is accepted that
the normal day shift (Monday 8.00am start) may be required
to load ships without the usual notice period and the night
shift required to start at 7.00pm. Those workers taking part in
the night shift will be contacted prior to 7.40am on that day
and advised of their commencement time.

Employees shall be paid in accordance with the awards from
the time nominated for the first shift of vessel loading in ac-
cordance with clauses 3 and 4 and for the purpose of this
agreement, each ship loading shift will be deemed to have
been worked for 12 continuous hours.

5. If for any reason loading is deferred or ceases, employees
who are rostered to work the vessel shall be paid—

(a) For a minimum period of 12 hours work during the
time last nominated as the first roster period for each
vessel as if the ship loading process were taking place
for the full vessel loading shift; and

(b) For a minimum of 12 hours work, as if the ship load-
ing process were taking place, for each roster during
which loading occurs, (if any of the hours covered
by (a) are the same as any of the hours covered by
(b) then only (b) will apply to those hours; and

(c) The Company may require employees to work dur-
ing all time paid by the Company.

6. It is the Company’s desire that no employee shall work
unreasonable time without a meal break.

APPENDIX E

CASUAL LABOUR—BUNBURY PORT
AGREEMENT

This agreement has been reached after discussions between
employees of Sotico Pty Ltd employed as casuals at the Bunbury
Port operations, and management of Sotico Pty Ltd regarding
the current method of calculating the payment for persons em-
ployed as casual labour to supplement shift or day labour
employed under the Timber Workers Award No. 36 of 1950. It is
agreed between the parties that casual labour employed under
the Timber Workers Award will be paid as follows—

1.1 Hourly Rate
As per classification employed

1.2 Day Shift—Monday to Friday—Shiploading
20% casual loading
First four hours at time
Next two hours at time and one half
Thereafter double time
No shift loading

1.3 Afternoon or Night Shift—Monday to Friday—
Shiploading

20% casual loading
First two hours at time and one half

Thereafter double time
No shift loading

1.4 Saturday Work—All Hours—Shiploading
20% casual loading
First two hours at time and one half
Thereafter double time
No shift loading

1.5 Sunday Work—All Hours—Shiploading
20% casual loading
Double time
No shift loading

1.6 Public Holidays—All Hours—Shiploading
20% casual loading
Double time and one half
No shift loading

1.7 Casual Loading
The casual loading of 20% will apply to all hours
paid. That is overtime at time and one half is paid at
1.5 x 1.2 = 1.8 times the ordinary hourly rate. Simi-
larly, overtime at double time is paid at 2 x 1.2 = 2.4
times the ordinary hourly rate. Work on a public
holiday is paid at 2.5 x 1.2 = 3 times the ordinary
hourly rate.

1.8 Shift Allowance
The 15% shift allowance is not paid when the hours
being worked are subject to a penalty, ie. Overtime
hours, Saturdays, Sundays or Public Holiday.

1.9 Allowances
Industry and disability allowances are to be calcu-
lated as 5% of the base rate and reflected in the total
hourly rate applicable to the total hours worked.

Eg. Base rate
$10.91
Plus
Casual loading at 20% $2.18
Allowances at 5% $0.55
Total Hourly Rate $13.64

Exception to the Above
The above provisions shall not apply to permanent and/
or permanent part time employees when employed as chip
testers at the Bunbury Port operations of Sotico Pty Ltd
during shiploading operations. When employed for any
other purpose than shiploading, the normal provisions
above shall apply.
Employees will be paid as per the award classification and
subject to the following penalties and/or allowances until
such time as their earnings for shiploading duties would
fall below that if paid correctly and as detailed above.
2.1 Day Shift—Monday to Friday—Shiploading

First four hours at time
Next two hours at time and one half
Thereafter double time

2.2 Afternoon or Night Shift—Monday to Friday—
Shiploading

First two hours at time and one half
Thereafter double time

2.3 Saturday Work—Shiploading
First two hours at time and one half
Thereafter double time

2.4 Sunday Work—Shiploading
All hours at double time

2.5 Public Holidays—Shiploading
Double time and one half

The above agreement reflects the negotiations conducted
between the company and the chip testers.

APPENDIX F
This agreement shall apply to an estimated 16 employees

upon registration by the Western Australian Industrial Rela-
tions Commission.
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SOTICO PTY LTD ENTERPRISE AGREEMENT 2000.
No. AG 203 of 2000.

2000 WAIRC 00942
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES SOTICO PTY LTD

APPLICANT
v.
THE FOREST PRODUCTS,
FURNISHING AND ALLIED
INDUSTRIES INDUSTRIAL UNION
OF WORKERS, W.A. BRANCH
RESPONDENT

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED THURSDAY, 19 OCTOBER 2000
FILE NO/S AG 203 OF 2000
CITATION NO. 2000 WAIRC 00942
_______________________________________________________________________________

Result Registration of Agreement
Representation
Applicant Mr K J Dwyer
Respondent Mr T Daly
_______________________________________________________________________________

Order.
HAVING heard Mr K J Dwyer for the applicant and Mr T
Daly for the respondent;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order—

THAT the agreement entitled Sotico Pty Ltd, Enter-
prise Bargaining Agreement 2000 in the terms of the
following Schedule be registered as an industrial agree-
ment. This Agreement replaces AG 285 of 1998 entitled
Bunnings Forest Products Pty Ltd, Enterprise Agreement
1998 which is hereby cancelled.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.

1.—TITLE
This Enterprise Agreement shall be referred to as the Sotico

Pty Ltd Enterprise Agreement 2000 and it replaces and can-
cels the Bunnings Forest Products Pty Ltd Enterprise
Agreement 1998 No. Ag. 285 of 1998.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope and Parties to this Agreement
4. Relationship to Parent Award
5. Definitions
6. Aims and Objectives of the Agreement
7. Wages
8. Agreed Productivity Improvements

8.1 Flexibility of Working Arrangements\
8.2 Flexibility of Hours
8.3 Non Smoking
8.4 Grievance and Disputes Settlement Procedure
8.5 Skills Development Training
8.6 Bereavement Leave
8.7 Shift Work Arrangements
8.8 Shift Penalty
8.9 Payroll

8.10 Allowances
8.10.1 Bush
8.10.2 Sawmills
8.10.3 Tools and Equipment
8.10.4 First Aid
8.10.5 Leading Hands (per week)
8.10.6 Saw Doctors
8.10.7 Coupe Clearance

9. Uniforms
10. Safety Clothing and Equipment
11. Jury Leave
12. Leave
13. Productivity Bonus
14. Future Matters
15. Redundancy
16. Paternity Leave
17. Rents for Houses
18. Term of Agreement
19. No Extra Claims Commitment
20. Not to be Used as a Precedent
21. Drug and Alcohol Policy
22. Public Holiday Falling on a Friday or RDO.
23. Signatories to the Agreement

3.—SCOPE AND PARTIES TO THIS AGREEMENT
3.1 Subject to this clause, this Agreement will apply to and

be binding on Sotico Pty Ltd (the “Company”) and its em-
ployees engaged in or in connection with the Company’s
Operations in the South-West Land Division of Western Aus-
tralia and whose employment is governed by the Timber
Workers Award No. 36 of 1950, of which at the date of this
Agreement there are approximately 550 employees.

3.2 This Agreement will also be binding upon the Forest
Products, Furnishing and Allied Industries Industrial Union
of Workers, WA (“the Union”).

3.3 This Agreement will not apply to employees of the Com-
pany employed at its Port operations at Bunbury, or apply to
or be binding on the Company in respect of those operations.

3.4 During the life of this Agreement employees of the Com-
pany employed at the Sotico Diamond Mill may be the subject
of an alternative agreement. Until this happens these employ-
ees remain covered by this Agreement.

4.—RELATIONSHIP TO PARENT AWARD
4.1 This Agreement will be used and interpreted wholly in

connection with the Timber Workers Award No. 36 of 1950
(“the Award”).

4.2 Where there is any inconsistency between this Agree-
ment and the Award, this Agreement will prevail to the extent
of any inconsistency.

5.—DEFINITIONS
5.1 Articulated Vehicle

“Articulated Vehicle” means a vehicle with three or more
axles, comprising a power unit (called tractor, prime-
mover etc) and semi-trailer which is superimposed on the
power unit and coupled together by means of a kingpin
revolving on a turn-table and is an articulated vehicle
whether automatically detachable or permanently coupled.

5.2 Assessor
“Assessor” means an employee who has completed and

is qualified to an approved Workplace Assessor course
conducted by an external training provider.

5.3 BUC
“BUC” means Business Unit Committee.

5.4 Doubled Articulated Vehicle
“Doubled Articulate Vehicle” means an articulated ve-

hicle towing one or more trailers.
5.5 Kiln Attendant

“Kiln Attendant” means an employee who attends and
fires boilers and reads and records temperatures in the
process of the kiln operation.

5.6 Kiln Controller
“Kiln Controller” means an employee who has had three

years experience in kiln drying and who has successfully
completed an appropriately recognised course of kiln
drying of timber and who supervises and carries out the
whole of the work involved in the kiln seasoning of tim-
ber including the preparation of dry schedules and
re-calculation or moisture content.

5.7 Kiln Operator
“Kiln Operator” means an employee who operates a

drying kiln and is responsible for the temperature read-
ings and records thereof.
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5.8 Main Docker
“Main Docker” means the docker at which most tim-

ber is docked in a mill where there are two or more
dockers. It shall also include the docker in a mill where
one docker only is used. In a sawmill where the breaking
down bench feeds two dockers with approximately equal
quantities of timber, the two dockers shall be rated as
main dockers.

5.9 Picker-Placer
“Picker-Placer” means an employee who operates the

mechanised stacking machinery.
5.10 Responsible Person at Main Docker

“Responsible Person at Main Docker” means either the
person in charge of the main docking saw or the person
who keeps check of or tallies and grades timber cut at the
saw.

5.11 Saw Doctor
“Saw Doctor” means a tradesperson employed in ham-

mering, grinding, re-tooling and tensioning of saws.
5.12 Saw Filer

“Saw Filer” means an employee engaged in the
gulleting, sharpening and setting of circular saws and
handsaws and the swage shaping and sharpening of band
saws.

5.13 Setting Up Machine
“Setting Up Machine” means the fitting of machine heads

or cutter blades to any machine engaged in the process of
changing the profile or size of timber, resetting and adjusting
the machine heads and checking the accuracy of the finished
product by using gauges and measuring devices.

5.14 Specialist Saw Doctor
“Specialist Saw Doctor” means an employee who may

be required to manufacture from blank ribbon steel band
saws of varying widths and who punches teeth, grinds teeth,
swages and sets, hard tips teeth, tensions and levels circular
saws, grinds, sharpens and sets circular saws, maintains
chains saw chains, hand saws and who when required, is
responsible for the training of other employees.

5.15 Stacker
 “Stacker” mean an adult employee who pulls timber

from a conveyor for block stacking who blocks stacks
timber after removal from a conveyor: stacks timber for
seasoning by stripping or other means: who handles tim-
ber with a cross section over 25,000 square mm with or
without mechanical assistance.

5.16 Tallyperson
“Tallyperson” is a worker, who by grading and/or meas-

uring and/or calculating quantities, keeps an account of
timber, and does not include one who merely measures
lengths of timber or merely counts timber by pieces.

5.17 Timber Grader
“Timber Grader” shall mean an adult employee who

grades timber according to quality as per applicable grad-
ing rules.

6.—AIMS AND OBJECTIVES OF THE AGREEMENT
6.1 The Company and the Union recognise the need to de-

velop a viable, productive and enduring enterprise offering
secure employment and worthwhile career opportunity for
employees.

6.2 The purpose of entering into this Agreement is to in-
crease the productivity, efficiency and flexibility of the
Company’s South West Operations to ensure the Company
remains competitive within the timber industry.

6.3 This Agreement is further intended to enhance the qual-
ity of working life of employees through continued progress
on workplace reform and consultation.

6.4 The Company remains committed to the continual train-
ing of all personnel so that their skills base can be enhanced,
and to provide an environment in which these new skills can
be utilised and recognised to the satisfaction of individual
employees.

6.5 Furthermore, the Company recognises the need to con-
tinuously improve occupational safety and health for all

employees and is therefore committed to the development and
implementation of safety and health initiatives including a
Drug and Alcohol Policy. This Agreement provides for the
participation of all employees in these initiatives in order that
the South West Operations will become a safer working envi-
ronment.

7.—WAGES
7.1 Wages will be increased effective from the first pay pe-

riod after the date of signing this Agreement and as per the
following schedule of rates.

SCHEDULE OF RATES
Level EBA now from date from 1/7/01 from 1/7/02

of signing

7 559.96 582.36 605.65 629.88
6 536.72 558.19 580.52 603.74
5 513.43 533.97 555.33 577.54
4 490.13 509.74 530.12 551.33
3 466.89 485.57 504.99 525.19
2 443.6 461.34 479.80 498.99
1 420.38 437.20 454.68 472.87
Transport
5 544.67 566.46 589.12 612.68
4 527.81 548.92 570.88 593.71
3 513.44 533.98 555.34 577.55
2 505.5 525.72 546.75 568.62
1 488.75 508.30 528.63 549.78

7.2 The rate effective from 1/7/2001 will be adjusted by the
movement in the Perth CPI (All groups) from the March 2000
quarter to the March 2001 quarter, less 4% and less the PAYE
tax adjustment. This represents the GST adjustment percent-
age. The GST adjustment percentage is then added to the 4%
wage increase and is limited to a maximum total increase of
6%.

Example for a level 3 employee—
CPI (Perth) (   ) %
Less 4% Minimum Increase
Less 2.8% ie $13 PAYE Tax Adjustment for L3

$466.89 base
X% = GST Adjustment percentage

Note: Minimum increase at 1/7/2001 will not go below 4%
Note: In respect of increase at 1/7/2002 the above figures

show an increase of 4% on the rates at 2001 assuming a 4%
increase, however these rates will be proportionately higher if
the GST adjustment percentage takes effect.

7.3 An employee moving to lower grade of work after the
date of signing this Agreement will be entitled to seven days’
notice of transfer to a grade of work carrying a lower mini-
mum rate of wage than that at which he/she is usually
employed, and will be paid at the higher rate during the seven
days comprising such notice.

7.4 Watchpersons
7.4.1 All ordinary hours of work performed by

Watchpersons on Saturday will be paid at time
and one quarter and all such hours on Sunday
will be paid at time and one half.

7.4.2 An employee other than a Watchperson who car-
ries out watching duties outside ordinary hours
will be paid at the rate of twenty-five percent
(25%) in addition to the ordinary rate of pay for
a Watchperson.

7.5 General
7.5.1 An employee who has undertaken the appropri-

ate training, and who is accredited by the
Company as competent to perform the tasks of a
higher level than the employee’s current level,
but who is not performing the tasks of that higher
level, will be paid an additional allowance of
$11.35 flat per week. This allowance will be paid
during paid leave but will not be subject to over-
time payment or to penalty additions.

7.5.2 An employee who is required to perform the work
of a higher level on a temporary basis, will be
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paid at that higher level for the time so engaged
provided it is a minimum of one complete shift.

7.5.3 An employee undertaking on the job training at a
level higher than the employee’s present level will
not be entitled to any adjustment in their rate of
pay until such time as the employee is accredited
by the Company as competent to perform the
tasks of that higher level, and is carrying out those
new tasks on a permanent basis.

7.5.4 An employee who claims to be competent to per-
form the tasks of the higher level in accordance
with sub-clauses 7.5.1 or 7.5.3, contrary to the
view of the Company, will have the matter deter-
mined in accordance with Clause 8.4 of this
Agreement.

8.—AGREED PRODUCTIVITY IMPROVEMENTS
8.1 Flexibility of Working Arrangements

8.1.1 Where appropriate to do so the parties agree that
there will be no formal ceasing of work for the
second or subsequent rest periods in a normal
shift, so as not to disrupt work flow.

8.1.2 The Union and employees accept that all forms
of demarcation must be eliminated from the Com-
pany’s operations.

8.1.3 The Company will provide notice and discuss
within the BUC if it intends to significantly
change current labour hire arrangements regard-
ing the use of labour hire companies.

8.1.4 New employees will be introduced to their local
union representative upon starting work.

8.2 Flexibility of Hours
8.2.1 The parties agree that a mutually acceptable

agreement with shared benefits in respect to flex-
ible hours be explored during the life of this
Agreement. The BUC’s may develop and negoti-
ate flexible working hours at any location which
suits the business needs.

8.2.2 This Agreement can also include changes to hours
of work and penalty rates for a particular shift or
business unit, however, any changes must be with
the agreement of the majority of affected employ-
ees, the Company and Union. The Union will not
unreasonably withhold consent if both the ma-
jority of affected employees and the Company
agree.

8.2.3 Details of local agreements must be documented
and registered with the Western Australian Indus-
trial Relations Commission and appended to this
Agreement.

8.2.4 The spread of ordinary hours will unless agreed
to the contrary through the Enterprise Consulta-
tive Committee, be the same for full-time,
part-time, or casual employees at the workplace
or section thereof.

8.3 Non Smoking
8.3.1 The Company’s South West Operations is a “Non

Smoking” area apart from agreed designated ar-
eas.

8.3.2 Where an employee so requests, the Company
may organise for an employee to attend a course
designed to assist them in stopping smoking.

8.4 Grievance and Dispute Settlement Procedure
8.4.1 The principle of conciliation and direct negotia-

tion will be adopted for the purpose of prevention
and settlement of all disputes, grievances or dif-
ficulties (“the matter”).

8.4.2 The parties will take an early and active part in
discussions and negotiations aimed at prevent-
ing or settling matters in accordance with the
agreed procedure set out hereunder.

8.4.3 All matters will be resolved in the following se-
quence—

8.4.3.1 Discussions between the employee/s con-
cerned (and/or their representative if
requested) and their immediate supervisors.

8.4.3.2 Discussions involving the employee/s con-
cerned, the employee representative and the
employer representatives’.

8.4.3.3 Discussions involving union representatives
and senior management representatives.

8.4.3.4 If the matter is still not settled it may be
referred to the relevant Industrial Relations
commission for resolution.

8.4.4 At any stage of the above process either party
may be represented by a representative of their
choice.

8.4.5 Until the matter is resolved in accordance with the
above procedure, work will continue normally.
While the above procedure is being followed no
party will be prejudiced as to the final outcome by
continuing to work in accordance with this clause.

8.4.6 All parties to this Agreement will take all possi-
ble action to settle any matter within a reasonable
time period. At least 3 days should be allowed
for all stages of discussions to be finalised.

8.4.7 This clause will not prevent any party to a matter
from making an application to the Western Aus-
tralian Industrial Relations Commission provided
the parties shall confer amongst themselves and
make reasonable attempts to resolve the matter
before taking it to the Commission.

8.4.8 Further guidance can be made with reference to
the Employee Procedures & Guidelines (EPG).

8.5 Skills Development and Training
8.5.1 The parties to this Agreement are committed to

the development of a skilled workforce through
improved job design or the introduction of new
technology. The aim of this is to enhance the
working environment to develop rewarding and
satisfying employment for all employees. Wher-
ever possible and when location management
considers it practical, vacant positions will be
advertised in line with Company policy to allow
current employees access to promotion.

8.5.2 The parties agree that the outcome of training pro-
grammes will need to satisfy as a minimum the
appropriate National Competency Standards.

8.5.3 Where possible all training undertaken as a re-
sult of this sub-clause (8.5) will be during
ordinary working hours. By consent between the
parties and the BUC’s, training may be conducted
outside ordinary working hours. Such time will
be paid at the ordinary time rate or the equivalent
time off in lieu will be granted at an agreed time
between the parties.

8.5.4 Any direct costs incurred by the employee as a
result of undertaking training will be met by the
Company.

8.5.5 It is accepted that training of a general nature will
be carried out between employees on an ongoing
basis. It is recognised that specialised task train-
ing may be required on occasions. To this end
the BUC’s will list such specialised training
needs. Specialised training needs should then be
conducted by persons with appropriate experi-
ence who have successfully undertaken training
to the level of a Train the Trainer course. Em-
ployees who are appointed “nominated trainers”
meeting the above criteria will be recognised as
such and paid an additional $11.35 flat per week
whether or not they conduct training. This pay-
ment is not subject to penalty additions.

8.5.6 BUC’s will have an input into those employees
recommended as Assessors.

8.6 Bereavement Leave
8.6.1 An employee will be entitled to bereavement leave

for a death in the employee’s immediate family
or immediate household.

8.6.2 In this clause—
(a) “Immediate family” means wife, husband,

defacto spouse or partner (including same sex
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partners), father, mother, sister, brother, father-
in-law, mother-in-law, child, stepchildren,
step-brother, stepsister, stepfather, stepmother,
grand parents, brother, sister, or grand chil-
dren.

(b) “Immediate household” means any person liv-
ing with the employee on a permanent basis
as a member of the employee’s household at
the time of the death.

8.6.3 Bereavement leave will be without deduction of
pay for a period of up to a maximum of two shifts
off work. Any extension to this will be at the
Company’s discretion. Proof of such circum-
stances will be required to the satisfaction of the
Company.

8.7 Shiftwork Arrangements
For shifts starting on a normal day and finishing on a public

holiday or vice versa the following is agreed: Where the ma-
jority of time of the shift falls on either the normal or the
public holiday then the full shift will be paid at the rate appli-
cable to the majority of the time worked. For a split shift, ie 4
hours normal and 4 hours overtime, the rate of pay will be at
full penalty rates.

8.8 Shift Penalty
Where plants are operated on a non-continuous shift basis,

an employee working afternoon or night shift will be paid an
additional $1.90 per hour for the normal hours of work on the
Monday to Friday shifts.

8.9 Payroll
8.9.1 As from 1/7/2001 the payroll will change to a

fortnightly pay cycle. To assist with this transi-
tion employees will receive a one-off payment of
$150.00 and can also—

(a) access incentive payments accrued in the
preceding 12 months, to cover the phase
in period; or

(b) utilise a loan arrangement to be re-paid at
the rate of $50 per week from the first fort-
nightly pay, provided that if the employee’s
employment terminates the employee must
immediately repay any monies owed to the
Company, and the Company may deduct
from the Employee’s pay any such mon-
ies. This loan will be on an interest free
basis.

8.9.2 Before the implementation of the fortnightly pay
cycle, financial planning assistance may be pro-
vided to employees where the Company considers
it to be appropriate.

8.10 Allowances
8.10.1 Bush

Employees engaged in bush or logging opera-
tions, including Log Truck Drivers, will receive
an allowance of 39 cents per hour for each hour
worked.

8.10.2 Sawmills
Employees engaged in or in the immediate vi-
cinity of sawmills, including Log Truck Drivers,
will receive an allowance of 27 cents per hour
for each hour worked.

8.10.3 Tools and Equipment
The Company will provide employees with all
special tools and equipment necessary for the
performance of all duties. Where a tradesperson
or apprentice tradesperson is not provided with
the tools ordinarily required by that employee to
carry out the duties of his/her trade, the employee
will be paid a tool allowance of—

(a) $10.30 per week if they are a tradesperson;
and

(b) a percentage of $10.30 in accordance with
the percentage of the tradesperson’s rate
an apprentice is paid, if they are an appren-
tice tradesperson.

The allowance will be added to the ordinary
weekly rate of pay.

8.10.4 First Aid
An employee holding a recognised First Aid Cer-
tificate and appointed by the workplace manager
as a First Aid Attendant shall be paid a flat allow-
ance of $7.45 per week.

8.10.5 Leading Hand Allowance (per week)
Leading hands will be paid the weekly allowances
in accordance with the number of employees they
ordinarily have supervision of, as set out below—
In charge of 3-10 other employees—

an extra $17.90
In charge of 11-20 other employees—

an extra $26.95
In charge of over 20 other employees—

an extra $34.95
8.10.6 Saw Doctors

Saw Doctors who are level 5 or above will re-
ceive a special skill allowance of $26 per week.

8.10.7 Coupe Clearance
It is accepted that normally bush bosses are re-
sponsible for checking coupes. It is acknowledged
this may not occur on every occasion. With this
in mind it is agreed that holders of coupe certifi-
cation qualifications other than salaried staff will
be entitled to the payment in Clause 7.5.1.

9.—UNIFORMS
9.1 Uniform Scheme
Employees are encouraged to participate in the uniform

scheme and are encouraged to wear the complete uniform.
9.2 Initial Uniform Set
As a result of the Company’s recent name change to Sotico

Pty Ltd, the Company will offer all employees a 75% dis-
count on the purchase of an “initial uniform set” comprising
four (4) sets of clothing and a 50% discount on either a jacket
or jumper.

9.2.1 Eligibility—Existing Employees
Existing employees will be eligible for the “one off”
offer to purchase the initial uniform set, at the time
the offer is made at their location.

9.2.2 Eligibility—New Employees
New employees will be eligible for this “one off”
offer to purchase an initial uniform set, after a 3-
month qualifying period with the Company.
If employees in this category decide to purchase a
uniform before they become qualified for the initial
uniform set, they will be entitled to the usual 50%
subsidy set out in clause 9.3.

9.2.3 Offer Open for Limited Time Only
In relation to both existing and new employees, the
“one off” offer to purchase the initial uniform set
will only be made once and will only be open for a
limited time. Should an employee not accept the of-
fer within the time so limited then the offer will lapse.

9.3 Subsidy
For each set of uniforms purchased by an employee (ex-

cluding the initial uniform set), the employee is entitled to a
50% subsidy on no more than—

(a) 2 sets of clothing (not including jackets and jump-
ers) in a financial year; and

(b) 1 jacket or jumper in a 2-year period.
9.4 Employee Transfers
The new Sotico Pty Ltd uniform styles and colours will apply

across the entire Company. Transfer from one location to an-
other will not require the purchase of a new uniform.

9.5 Laundering
9.5.1 Laundering of uniforms will be at the cost of the

employee.
9.5.2 Laundering of protective clothing issued in accord-

ance with existing award requirements or agreements
will be to the cost of the Company.
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10.—SAFETY CLOTHING AND EQUIPMENT
10.1 The Company will provide and maintain all appropri-

ate protective clothing and safety equipment.
10.2 Overalls will be supplied to persons classified as

millwrights, saw doctors, cleaners and greasers and any other
such persons as may be agreed between the Company and the
Union.

10.3 All such clothing and equipment issued remains the
property of the Company and must be returned by the em-
ployee on termination of their employment or when exchanged
for a new issue.

10.4 The Company will have the right to deduct from the
pay of an employee the cost of replacing items of protective
clothing and safety equipment which has been damaged
through misuse and/or negligence.

10.5 Safety Boots
Subject to this clause, employees will have a choice be-

tween—
(a) the issue of two pairs of safety boots per annum up

to a value of $80.00 per pair; or
(b) the issue of one pair of safety boots per annum up to

a value of $160.00.
10.5 This arrangement is subject to suitable boots being se-

lected for the area of work and will be monitored by the
respective Team leaders to ensure it is not being abused. The
purchase of all safety boots is to be approved by the respec-
tive Team Leader.

10.6 The intent of this choice is to allow the purchase of a
more expensive pair of longer lasting boots where preferred.

10.7 Nothing in this clause reduces the Company’s obliga-
tions under the Occupational Safety and Health Act 1984.

11.—JURY LEAVE
An employee will be granted paid leave for Jury Service.

Payment for this leave will be the difference between the em-
ployee’s ordinary wages for the period of leave and monies
received for Jury Service.

12.—LEAVE
12.1 Employees are entitled to Long Service Leave in ac-

cordance with the Long Service Leave Act 1958 (WA) except
in the following respects—

12.1.1 Employees will be eligible to take pro-rata accumu-
lated Long Service Leave after seven (7) years
continuous full time service with the exception of those
employees who have their employment terminated by
the Company for instances of serious misconduct.

12.1.2 The Company Policy of pegging Long Service Leave
rates shall be discontinued from the date of signing
this Agreement.

12.2 Upon receipt of a written request from an Employee
the Company may agree to pay the employee in lieu of their
annual or long service leave entitlements. Employees are re-
quired to retain sufficient annual leave of 20 days to cater for
scheduled shutdowns, or as otherwise agreed by the Execu-
tive Manager. Employees can request to have their entire long
service leave entitlements payed out in lieu.

13.—PRODUCTIVITY BONUS
13.1 Appropriate bonus schemes will be maintained at the South

West Operations and will be dependent upon the Company’s
ability to pay. The Company will give two months written notice
to the Union should bonus scheme be discontinued.

13.2 This Agreement regarding introduction or revision of
any productivity scheme requires discussion with the local
BUC’s. The company reserves the right to modify the pro-
ductivity scheme as necessary to meet the objectives in 13.1.

13.3 Any Productivity Scheme will be subject to the agree-
ment of both parties and be registered with the Western
Australian Industrial Relations Commission and appended to
this Agreement.

14.—FUTURE MATTERS
14.1 The Company will consider—

(a) the introduction of annualised salaries and the ne-
cessity for completion of time cards, and take steps

to introduce improved systems in relation to those
matters if appropriate;

(b) simplifying the payroll system in terms of the method
by which allowances are paid, provided that any such
changes will first be discussed with the BUC and
the Union; and

(c) providing travel insurance to employees.
14.2 Breaks between double shifts will be subject to ongo-

ing discussions.

15.—REDUNDANCY
15.1 Redundancy
For the purposes of this clause “redundancy” occurs where

the Company has made a definite decision that the Company
no longer wishes the job the employee has been doing to be
done by anyone and this is not due to the ordinary and cus-
tomary turnover of labour.

15.2 Alternatives
Prior to making a decision to terminate an employee’s em-

ployment for redundancy, the Company must consider
alternative opportunities within the total Company.

15.3 Selection
Selection for termination of employment due to redundancy

may take into account;
(a) ensuring the Company’s operations continue to run

in the most effective way; and
(b) the attendance, skills and performance of the em-

ployees under consideration.
15.4 Volunteers
Where redundancies occur the Company may offer employ-

ees the opportunity for voluntary termination of their
employment for redundancy.

15.5 Redundancy Pay
15.5.1 In addition to the period of notice prescribed for

ordinary termination each full-time or permanent
part-time employee whose job is terminated be-
cause of redundancy is entitled to the following
amount of redundancy pay in respect of a con-
tinuous period of service.

Completed Years Redundancy Pay
of Service

0—12 months Nil
1 year—7 years 1.5 weeks pay per completed year

of service
7 years and onwards 2 weeks pay per completed year

of service up to a maximum of
25 weeks

15.5.2 In addition to the redundancy pay above, an ad-
ditional payment of one week’s pay will be made
to each employee under this agreement whose
employment is terminated for redundancy, irre-
spective of notice given.

15.5.3 For the purpose of this clause “week’s pay” means
payment for 38 hours at the ordinary time rate of
pay for the employee concerned.

15.5.4 The redundancy payments in this clause will not
exceed the amount which the employee would
have earned if employment with the Company
had proceeded to the employee’s normal retire-
ment date.

15.5.5 Permanent employees who, at the time of termi-
nation of their employment for redundancy, have
been employed for less than 12 months, shall be
paid 17.5% loading on pro-rata annual leave.

15.6 Sick Leave Payout
15.6.1 In addition to the other payments provided by

this clause, in the event of being made redundant
employees with a sick leave balance of at least
20 days at 1 July 2000 or at any date after 1 July
2000 shall be paid out all further sick leave ac-
crued after the respective date less any leave taken
after that date.
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Example 1—
At 1 July 2000 employee A has 42 days accrued sick leave;
On 1 July 2003 employee A is made redundant;
Between 1 July 2000 and 1 July 2003 employee A accrues

30 days sick leave;
Between 1 July 2000 and 1 July 2003 employee A uses

10 days sick leave;
Employee A’s sick leave payout is 20 days.
Example 2—
At 1 July 2000 employee B has 42 days accrued sick leave;
On 1 July 2002 employee B is made redundant;
Between 1 July 2000 and 1 July 2002 employee B accrues

20 days sick leave;
Between 1 July 2000 and 1 July 2002 employee B uses

21 days sick leave;
Employee B receives no sick leave payout.

15.6.2 Payment of accrued sick leave arising under para-
graph 15.6.1. will be made at the employee’s
ordinary rate for 7.6 hours per day, and will not
exceed payment for 50 days.

15.6.3 In this clause, ‘ordinary rate of pay’ means the
time rate of pay for the employee’s classification
including any all purpose allowances paid to the
employee.

15.7 West Australian Regional Forest Agreement
Should termination of an employees’ employment for re-

dundancy be necessary as a direct result of the implementation
of the West Australian Regional Forest Agreement, the parties
will make representations to the WA Government to top up
the redundancy payments in this clause, to the Government’s
stated position in the WA Forest Industry Structural Adjust-
ment Program.

15.8 Employee Leaving During Notice
Employees who are given notice of termination of their

employment for redundancy and who leave during the notice
period, will receive any redundancy pay they would be enti-
tled to under this clause as if they had worked until the end of
the notice period, but will only be paid wages or salary up to
the last day they work. They will not be entitled to payment in
lieu of notice for all or any of the balance of the notice period.

15.9 Time Off During Notice Period
During the period of notice of termination of employment

due to redundancy given by the Company, an employee shall
be allowed reasonable and appropriate time off without loss
of pay for the purpose of seeking other employment subject
to providing the Company with evidence that would satisfy a
reasonable person that the time was spent seeking alternative
employment.

15.10 Alternative Employment
15.10.1 The employee will not be entitled to the payments

under this clause if the employee is offered rea-
sonable alternative employment, irrespective of
whether that employee accepts or rejects that of-
fer of employment.

15.10.2 Reasonable alternative employment
(a) Includes employment offered in a role not

usually performed by the employee, provided
the employee is capable and skilled to per-
form the different role. Being capable and
skilled may require further training before,
during and/or after the engagement in alter-
native employment;

(b) Must be at the same location or at another lo-
cation, which is within a reasonable
commuting distance;

(c) In determining what is reasonable individual
circumstances will be considered,

(d) Does not involve a reduction in wages to
which the employee would be entitled under
this agreement; and

(e) May entail the employee carrying out some
duties normally carried out within a different
wage group or classification.

15.11 Transmission of Business
15.11.1 Where a business after the date of this Agree-

ment is transmitted from the Company to another
employer (in this subclause called “the
transmittee”) and an employee who immediately
prior to such transmission was an employee of
the Company in that business becomes an em-
ployee of the transmittee—

(a) The continuity of the employment of the
employee will be deemed not to have been
broken by reason of such transmission;

(b) The period of employment which the em-
ployee has had with the Company will be
deemed to be service of the employee with
the transmittee; and

(c) The provisions of this Agreement provid-
ing redundancy entitlements to the
employee will not apply to the employee.

15.11.2 In this subclause “business” includes trade, proc-
ess, business or occupation and includes part of
any such business and “transmission” includes
transfer, conveyance, assignment or succession
whether by agreement or by operation of law and
“transmitted” has a corresponding meaning, how-
ever ‘transmission” does not include the
outsourcing of work or contracting out of work.

16.—PARENTAL LEAVE
Employees are entitled to Parental Leave in accordance with

the Minimum Conditions of Employment Act 1993 (WA).

17.—RENTS FOR HOUSES
17.1 Management of Company housing will be in accord-

ance with the Residential Tenancies Act 1987.
17.2 Running of Company housing will be separated from

the day to day milling operations. To achieve this a Company
Housing Estate Committee will be established comprising of
management and housing employee representatives. The com-
mittee will be responsible for providing guidance on planning
of maintenance, improvements and rental, and making rec-
ommendations to the General Manager, Timber Operations.

18.—TERM OF AGREEMENT
18.1 This Agreement will take effect from the first pay pe-

riod commencing on or after 9 August 2000 and shall remain
in force up until June 30, 2003.

18.2 The parties agree to undertake a review of, and com-
mence, discussions on a new Agreement no later than three
(3) months before the expiry date of this Agreement.

18.3 Until changed through consultation and agreement the
status quo shall remain in respect of the working of ordinary
hours, overtime, payment for travel and payment for time spent
travelling for bush operations in accordance with the terms of
this Agreement or the Award.

19.—NO EXTRA CLAIMS COMMITMENT
19.1 Other general wage movements advised by the West-

ern Australian Industrial Relations Commission will only apply
to employees covered under the terms of this Agreement if
their Award rate, as a result of that advice, was higher than the
relevant rate under this Agreement.

19.2 The Union and the employees undertake that for the du-
ration of this Agreement they will not pursue any extra claims.

20.—NOT TO BE USED AS A PRECEDENT
It is a condition of this Agreement that the parties will not

seek to use the terms contained herein as an example or prec-
edent for other Enterprise Agreements whether they involve
the Company or not.

21.—DRUG & ALCOHOL POLICY
It is agreed that a Company Drug and Alcohol Policy will

be developed in consultation with employees and their repre-
sentative and implemented within the workplace, with the
assistance of the BUC within the term of this Agreement.

22.—PUBLIC HOLIDAYS FALLING ON A FRIDAY
AND A ROSTERED DAY OFF

22.1 This clause will apply from the date of signing this
Agreement.
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22.2 Where a public holiday falls upon a Friday that coin-
cides with a Rostered Day Off (RDO), and that Friday is
situated within an employee’s period of approved Annual
Leave, then that day will be added to the employee’s Annual
Leave balance.

22.3 Where a public holiday falls upon a Friday that coin-
cides with a Rostered Day Off (RDO), but is not situated within
an employee’s period of approved Annual Leave, then that
day will not be added to the employee’s Annual Leave.

23.—SIGNATORIES TO THE AGREEMENT
1) (Sgd.)...................................

On behalf of Sotico Pty Ltd
Dated: 9/8/2000

2) On behalf of the Enterprise Committee—
(Sgd.)...................................
(Sgd.)...................................

3) (Sgd.)...................................
Dated: 7/8/2000

On behalf of the Forest Products, Furnishing and Allied In-
dustries Industrial Union of Workers, WA Branch.

ATTACHMENT “A”

AGREEMENT—ENTERPRISE CONSULTATIVE
COMMITTEE (ECC)

1. The following sets out the conditions under which the
ECC is to operate and includes—

• objective
• function
• matters within ECC jurisdiction
• matters outside ECC jurisdiction
• role
• structure
• administration

· representation
· office bearers
· proxies
· sub committees
· meetings
· quorum
· minutes
· access to information
· facilitation of metal worker employee repre-

sentative in their role
· observers to ECC
· training of ECC members
· dispute settlement procedure
· evaluation.

2. OBJECTIVE
2.1 Commitment by all parties to continuously strive to

improve the operations in line with the company’s
continuous improvement process including the very
important issue of customer service.

2.2 To raise and consider all relevant matters associated
with the maintenance/expansion of the business in-
cluding issues that effect the workplace, leading to
job security for all employees.

2.3 To raise and discuss matters enhancing the working
environment generally thus improving the quality
of working life for all employees.

2.4 To provide input and therefore influence the method
of improving the skills of the workforce through en-
hanced job design or through the introduction of new
technology, resulting in access to more rewarding
and personally satisfying jobs.

3. FUNCTION
3.1 To accept information from all participants on a range

of subjects in line with the objectives.
• To overview the effectiveness of this Agree-

ment through planned six monthly meetings
involving appropriate Executive Managers.

• To be informed of resolutions of the BUC’s.
• When necessary, to provide input into the

process of the BUC’s.
• To be involved in the ongoing review and re-

newal of Enterprise Agreements.
3.2 To reach agreement following consideration of in-

formation provided and where necessary to make
recommendation to senior management before final
decision and implementation occurs on issues likely
to effect the workplace.

3.3 Where necessary provide/advice feedback to the
Business Unit Committees for confirmation of items
when and if they fall outside the Enterprise Agree-
ment boundaries.

3.4 Commitment to and implementation of the agree-
ment.

3.5 To ensure that members of this committee have re-
ceived the training to equip them for their role.

3.6 To ensure communication of the outcome of ECC
meetings is provided to all employees in the most
effective way.

4. MATTERS WITHIN THE ECC JURISDICTION
• Introduction of new equipment/technology
• General policy operation and changes eg Equal Em-

ployment Opportunity and Affirmative Action
• Other issues as agreed by the ECC members
• Management practice

5. MATTERS OUTSIDE THE ECC JURISDICTION
• Occupational safety and health matters
• Industrial disputes, questions or difficulties
• Day to day operational problems.

6. ROLE OF MEMBERS
6.1 Management

To provide to the meeting all relevant information
about matters likely to effect employees in line with
the objectives. It is intended that such information
to be discussed, under normal circumstances, prior
to implementation.
To provide feedback regarding the meeting outcome
to relevant managers.
Depending on the issue to provide feedback to all
employees on a joint basis with other members of
the ECC.

6.2 Employee Representation
To consult with other employees then provide em-
ployee input into the decision making process on
matters within the jurisdiction of the committee.
To provide feedback to the employees regarding the
meeting outcomes.
Depending on the issue to provide feedback to all
employees on a joint basis with other members of
the ECC.

7. STRUCTURE
The ECC consist of appropriate Employee Representation

from all affected locations up to 24 members consisting of—
13 Employee/Union representatives
11 Management representatives.

The size of the ECC may be varied by agreement, however,
representation by management representatives must be no
greater than the number of employee representatives.

8. ADMINISTRATION
8.1 Management Representation

Management will select its representatives, however,
will include appropriate Executive Management rep-
resentation. Consideration, however, will be given
to managers with responsibility for areas where they
have the decision making authority.

8.2 Employees Representation
Nominations to be provided similarly as with man-
agement. (Consideration would be given to ensuring
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the widest possible employee representative
exposure thus providing benefit to the employees
across the workplace).
Should employee representatives not be performing
satisfactorily, then they can be replaced following a
ballot of the relevant union membership.
Should an employee ECC representative take up a
staff position they would resign from their role as
employee representative on the ECC from the date
of their staff appointment.

8.3 Proxies
Committee members where possible will nominate
a proxy who will attend meetings on their behalf
when they are unavailable. All rights and responsi-
bilities applying to ECC members will apply to their
proxies.

8.4 Meetings
Will be held six (6) monthly or as determined by the
members of the ECC.
Meetings will be run in accordance with good meet-
ing procedure and will be chaired by Management
initially, however in a consultative manner with all
participants.

8.5 Quorum
Shall be a majority of equal representation from
management and employee representatives.

8.6 Minutes
Actual word by word minutes will not be kept, how-
ever Action Planners (refer Attachment “C”) will be
kept and completed then credited appropriately for
each meeting.
The Action Planner will be completed by any one of
the meeting participants to be decided at the outset
of each meeting.
Action Planners (refer Attachment “C”) are to be
distributed within five (5) days of the meeting to all
ECC participants, notice boards or other suitable
means eg group discussion, management as deter-
mined by management.

8.7 Access to Information
All parties have rights to access to all information
related to issues being considered by the ECC.
For commercial-in-confidence business information,
reasons to be provided as to the non release of rel-
evant documentation.

8.8 Facilitation of Employee Representative in their Role
In the spirit of this agreement management will pro-
vide assistance to enable the employee
representatives to fulfil their responsibility as mem-
bers of the ECC, this could include such things as:
access to office equipment, photocopier, telephone,
fax etc; meeting room facility, time to consult to
consult with other employees in company time, time
to prepare for meetings and time to attend to other
business as agreed by the ECC.

8.9 Observers to the ECC
Any party may have the right to bring along an ob-
server to provide input into the meeting where
required on a specific topic as the circumstances dic-
tate.
The observer will have speaking rights only and will
leave the meeting once their subject is discussed.
Accredited Branch Office Union Officials and Sen-
ior Management Representatives have a right to
attend ECC or Sub Committee Meetings, but will
have no voting rights.

8.10 Training of ECC Members
All members should be provided with training to
equip members with the skills to undertake their role
in a positive manner by an approved bilateral pro-
vider. This training will be carried out at the
company’s expense.

8.11 Dispute Settlement Procedure
Should issues arise from ECC meetings which can-
not be resolved then such matters should be raised
in line with the grievance procedure.

ATTACHMENT “B”
AGREEMENT—BUSINESS UNIT COMMITTEE

(BUC)
1. The following sets out the conditions under which the

BUC is to operate and includes—
• objective
• function
• role
• structure
• general

2. BUC OBJECTIVE
 To support the ECC outcomes of the Enterprise Agreement

principles and intent.  To reach agreement and make recom-
mendations to Management which will endeavour to take into
account (as far as possible) the views of the employees and
the Consultative Committees deliberations prior to making
decisions.

3. BUC FUNCTION
• To view ways of improving the development of skills

of the workforce through enhanced job design via
in the introduction of new technology. This will re-
sult in the enhancement of the working environment
generally, leading to a more rewarding and satisfy-
ing work life with shared rewards due to increased
profitability for all employees.

• For all parties to accept/gather information perceived
to improve the business of the company in accord-
ance with the objectives.

• To provide input into discussions continuously seek-
ing to improve the business in accordance with the
objectives.

• To disseminate outcomes of discussions in an agreed
manner to facilitate communications for all con-
cerned.

• To discuss matters as they arise and accept and agree
upon implementation actions for suitable resolutions
followed up by confirmation of the ECC in time.

4. BUC ROLE
Management—To ensure appropriate information is pro-

vided to encourage constructive input into matters raised, eg
literary/numeracy problems, skills development training ma-
trices, etc.

Employee Representative—Accept input from workmates
then provide comment as appropriate to meeting to resolve
matters, ie make suggestions as to a plan as to how the matter
may be solved.

5. BUC STRUCTURE
Such committees will be established within the Business

Units and be made up of duly elected Employee Representa-
tives together with appropriate Management representation
of which that Management representation will not be greater
than the number of employee representatives.

6. GENERAL
Meetings—Will be monthly or as determined by the rel-

evant BUC . Will be chaired by Management initially, however
in a consultative manner with all participants.

Visitors/Proxies—Will be agreed upon by BUC meeting
members.

Quorum—Shall be a majority of equal representation from
all parties.

Minutes—An Action Planner (Attachment “C”) will be kept
for each meeting. Such planners are to be distributed within
five (5) days of the meeting to all participants, notice boards
or other suitable means, eg group discussion, Management as
determined by Management.

Elections—Elections of employee representatives should be
carried out by vote on a yearly basis with the aims, objectives
and function of the BUC being explained fully to any new
BUC member.
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APPENDIX C—ACTION PLANNER.
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SOUTHCORP PACKAGING I.P.D. FREMANTLE
ENTERPRISE AGREEMENT 2000.

No. AG 243 of 2000.
2000 WAIRC 01042

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES SOUTHCORP PACKAGING I.P.D.,
APPLICANT
v.
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R S — W E S T E R N
AUSTRALIAN BRANCH,
RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED WEDNESDAY, 1 NOVEMBER 2000
FILE NO AG 243 OF 2000
CITATION NO. 2000 WAIRC 01042
____________________________________________________________________________

Result Register Agreement
____________________________________________________________________________

Order.

Having heard Mr M. Borlase on behalf of the applicant and
there being no appearance on behalf of the respondent and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Southcorp Packaging I.P.D. Fremantle En-
terprise Agreement 2000 filed in the Commission on 17
October 2000 be and is hereby registered as an Industrial
Agreement and replaces Agreement No. AG 135 of 1998.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

Schedule.

1.—TITLE

This Agreement shall be known as the Southcorp Packag-
ing I.P.D. Fremantle Enterprise Agreement 2000 and shall
replace the Southcorp Packaging IPD Fremantle Enterprise
Agreement Ag 135 of 1998.

2.—ARRANGEMENT

This Agreement is arranged as follows—

1. Title
2. Arrangement
3. Area and Scope
4. Incidence and Parties Bound
5. Date and Period of Operation
6. Relationship to Parent Award
7. Single Bargaining Unit
8. Measures to Achieve Gains in Productivity, Effi-

ciency and Flexibility
9. Standards

10. Avoidance of Industrial Disputes
11. Wages
12. Non-Precedent
13. Renewal of Agreement

Appendix 1: Measures to Achieve Gains in Produc-
tivity, Efficiency and Flexibility.
Appendix 2: Performance Measures
Appendix 3: Innovation and Learning
Appendix 4: Disputes Resolution

Appendix 5: Rostered Days Off
Appendix 6: Annual Leave
Appendix 7: Site Measures

3.—AREA AND SCOPE

The area and scope of this Agreement is the same as that
prescribed in the Metal Trades (General) Award No.13 of 1965
as amended and as it applies to Southcorp Packaging I.P.D.
Fremantle on the day immediately preceding the date of this
Agreement.

4.—INCIDENCE AND PARTIES BOUND

This Agreement shall apply to and be binding upon
Southcorp Packaging I.P.D. of 144 Carrington Street, Freman-
tle W.A. 6160, all persons (approximately 35) employed in
the classifications set out in Clause 11—Wages hereof and
the Automotive, Food, Metals, Engineering, Printing and Kin-
dred Industries Union of Workers, Western Australian Branch
(Registered as AFMEPKIU). (This agreement applies to ap-
proximately 35 employees).

5.—DATE AND PERIOD OF OPERATION

This Agreement shall operate from the 1st July 2000 and
remain in force for a period of thirty six months up to and
including 30th June 2003.

6.—RELATIONSHIP TO PARENT AWARD

(1) This Agreement shall be read and interpreted wholly in
conjunction with the Metal Trades (General) Award No.13 of
1965 as amended (as of 1st July 2000).

(2) Where there is any inconsistency between this Agree-
ment and the Metal Trades (General) Award No.13 of 1965 as
amended, this Agreement shall prevail to the extent of the in-
consistency.

7.—SINGLE BARGAINING UNIT

(1) For the purposes of this Enterprise Agreement a single
bargaining unit has been established by way of a consultative
works committee representing all employees involved in the
manufacture, and distribution of steel drums, tinplate cans,
plastic pails/cubes and associated products. The Committee
consists of the following—

Up to four representatives of the employees.

Up to four representatives of management.

(2) The single bargaining unit shall be given all relevant
information to effectively monitor implementation of the con-
tinuous improvement programme.

8.—PRODUCTIVITY MEASURES

The measures designed to achieve real and demonstrable
gains in productivity, efficiency and flexibility are set out in
Appendices 1 to 6 of this Agreement.

9.—STANDARDS

(1) This Agreement shall not operate so as to cause an em-
ployee to suffer a reduction in ordinary time earnings, or in
standards such as hours of work, annual leave or long service
leave.

(2) The parties expressly accept that they are bound by the
terms of this Agreement throughout its duration and will op-
pose any applications by other parties to be joined to it.

10.—AVOIDANCE OF INDUSTRIAL DISPUTES

The parties to this Agreement shall observe the Avoidance
of Industrial Disputes Procedure under Clause 34 of Part 1 of
the Metal Trades (General) Award No.13 of 1965 as amended
and as supplemented by Appendix 4 of this Agreement.

11.—WAGES

(a) In addition to the rates and allowances as prescribed in
the Metal Trades (General) Award No.13 of 1965, as amended
in Agreement No. AG17 of 1992, AG14 of 1994, C No 60488
of 1995 and AG 135 of 1998, wage rates will appy as fol-
lows—
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Classification Award Rate SP: IPD Wage Wage Wage Wage Wage Wage
Level per week Fremantle Rates Rates Rates Rates Rates Rates

Incl Safety E.A. 1998 COL 1 COL 2 COL 3 COL 4 COL 5 COL 6
Net Increases 30/6/2000 1st July 2000 1st Jan 2001 1st July 2001 1st Jan 2002 1st July 2002 1 Jan 2003

C14
C13 402.10 505.85 521.03 1% 3% 1% 3% 1%
C12 424.60 513.95 529.37 1% 3% 1% 3% 1%
C11 482.99 552.75 569.33 1% 3% 1% 3% 1%
C11A 482.99 590.24 607.95 1% 3% 1% 3% 1%
C10 477.20 605.01 623.16 1% 3% 1% 3% 1%

LEADING HAND ALLOWANCE:
3-10 18.00 18.90 19.47 1% 3% 1% 3% 1%
10-20 27.60 29.00 29.87 1% 3% 1% 3% 1%
Tool Allow 10.00 10.50 10.82 1% 3% 1% 3% 1%

NB: C11 is a level created to provide for existing personnel to move a grade from C12.
C11A is a level that applies to existing personnel granted C11 status, ie forklift drivers. This level will be phased out as
personnel move to another classification or terminate employment.

(b) The wage increases in subclause (a) hereof shall be pay-
able as follows—

(i) The increase shown in Col 1 shall be applied to the
Southcorp Packaging I.P.D. Fremantle Enterprise
Agreement (AG 135 of 1998) 30.06.2000 rate from
the beginning of the first full pay period commenc-
ing on or after 1st July 2000. Payment of this increase
shall not be paid until registration of this Agreement
in the Western Australian Industrial Relations Com-
mission.

(ii) In the event that the 31.12.2000 Performance Meas-
ure as defined in Appendix 2 of the Performance
Indicators is achieved as at 31.12.2000 then the in-
crease shown in Col 2 shall be applied to the Col 1
rate and payable from the beginning of the first full
pay period commencing after 1.1.2001. Should the
31.12.2000 Performance Measure not be achieved
as at 31.12.2000 but is subsequently achieved, then
this increase will be applied from the beginning of
the first full pay period in the month following
achievement.

(iii) In the event that the 31.12.2000 Performance Meas-
ures as defined in Appendix 2 of the Performance
Indicators as at 31.12.2000 is achieved (or is subse-
quently achieved), then the increase shown in Col 3
shall be applied to the Col 2 rate and payable from
the beginning of the first full pay period commenc-
ing after 1.7.2000. Should the Performance Measures
as defined in Appendix 2 of the Performance Indi-
cators as at 31.12.2000 (or during the period 1.1.2001
to 30.6.2001) not be achieved, then the increase in
Col 3 shall be applied to the Col 1 rate and payable
from the beginning of the first full pay period com-
mencing after 1.7.2001.

(iv) In the event that the 31.12.2001 Performance Meas-
ures as defined in Appendix 2 of the Performance
Indicators as at 31.12.2001 is achieved, then the in-
crease shown in Col.4 shall be applied to the Col.3
rate and payable from the beginning of the first full
pay period commencing after 01.01.2002. Should
the Performance Measures not be achieved as at
31.12.2001 but is achieved in the period 1.1.2002 to
30.6.2002 then this increase will be applied from
the beginning of the first full pay period in the month
following achievement.

(v) In the event that the 31.12.2002 Performance Meas-
ures as defined in Appendix 2 of the Performance
Indicators as at 31.12.2002 is achieved, then the in-
crease shown in Col 5 shall be applied to the Col 4
rate and payable from the beginning of the first full
pay period commencing after 01.01.2003. Should
the Performance Measures not be achieved as at
31.12.2002 but is achieved in the period 01.01.2003
to 30.06.2003 then this increase will be applied from
the beginning of the first full pay period in the month
following achievement.,

(c) It is accepted that achievement of the Productivity Index
could be influenced by issues over which neither party has
control, ie third party intervention, acts of God etc. It is agreed
that such events will adjust calculation of the index and be

resolved at consultative works committee monthly meetings.
It is the intention of the parties to achieve the Productivity
Measures.

(d) Meetings of the consultative works committee will be
conducted quarterly to monitor measures, approve payment
of wage increases as per b) and resolve other issues as are
deemed relevant.

(e) The wage increase specified in subclause (a) of this clause
shall constitute part of the all purpose rate of pay in respect of
employees covered by the Agreement.

(f) The wage increase referred to in subclause (b) of this
clause shall not be absorbed into any over-award payment.

(g) There will be no additional increases or claims, bans or
limitations in support of any wage and/or condition claim
during the life of this Agreement.

(h) A review of pay increases under this Agreement will be
undertaken in July 2001, as a result of the introduction of
G.S.T. This agreement is made on the expectation that the
combined pay increases and personal income tax cuts will
exceed the anticipated inflationary (C.P.I.) outcome.

This review does not entitle any party to take protected in-
dustrial action during the full term of the Agreement.

12.—NON-PRECEDENT
This Agreement shall not be used in any manner whatso-

ever to obtain similar arrangements or benefits in any other
plant or enterprise.

During the term of this Agreement no individual contracts
or workplace agreements will be entered into with new or
current employees.

13.—RENEWAL OF AGREEMENT
During the period of this Agreement, discussions will take

place to negotiate a new Agreement. These discussions will
be held on the understanding that no industrial action in sup-
port of further increases or changed conditions can be taken
prior to the expiry of this Agreement. This commitment is
given on the understanding that productivity improvements
set out in this Agreement have been fully implemented.

SIGNATORIES—
Signed for an on behalf of
SOUTHCORP PACKAGING
Industrial Packaging Division
144 Carrington Street
FREMANTLE WA  6160
………………………..(date)…../…./….
Ian Dixon
Manager-Western Region

Signed for an on behalf of
AUTOMOTIVE, FOOD, METALS, ENGINEERING,
PRINTING AND KINDRED INDUSTRIES UNION OF
WORKERS, WESTERN AUSTRALIAN BRANCH
1111 Hay Street
WEST PERTH WA 6005
………………………..(date)…../…./….
State Secretary
Western Australia
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APPENDIX 1
The following guidelines are applied in accordance with

Clause 8—Measures to Achieve Gains in Productivity, Effi-
ciency and Flexibility.

1. CONSULTATIVE ARRANGEMENTS
The Committee has met and discussed a range of issues that

has led to an improved industrial relations climate with a more
active and co-operative approach to continuous improvement.

2. STRATEGIC PLANNING
The following issues have been addressed and will be as-

sessed in the overall objective of improved Productivity,
Efficiency and Flexibility—

Objectives of the Enterprise
Work Organisation
Technology
Process Analysis
Skills Analysis

3. PERFORMANCE INDICATORS—Appendix 2
The Committee have established performance indicators in

the following areas—
Units per man hour—direct
Absenteeism
Material Spoilage
Annual Leave Taken
Bright Ideas/Continuous Improvement
Safety: MTI’s

4. INNOVATION and LEARNING—Appendix 3
• Training Programs
• Flexibility

In addition, the administration of—
Dispute Resolution—Appendix 4
Rostered Days Off—Appendix 5
and
Annual Leave—Appendix 6

have been formalised as per appendices.

APPENDIX 2
PERFORMANCE INDICATORS
• Units per Man Hour (Direct Labour only)
Points Allocation 300
Calculated on Moving Annual Total (M.A.T.) of

Units Produced ÷ Direct Hours
by Department (excludes G.L. East components and S.P.C. in
Plastics)

DRUM PLASTIC CAN
Dec 00 7.0 34.0 74
Dec 01 7.5 35.5 76
Dec 02 7.8 36.5 78

• Absenteeism
Points Allocation 250
Calculated on Moving Annual Total (M.A.T.) of

Absenteeism Hours x 100 ÷ Available Hours
by Department.

DRUM PLASTIC CAN
Dec 00 4.1% 3.3% 3.5%
Dec 01 3.8% 3.2% 3.5%
Dec 02 3.8% 3.1% 3.5%

NB: Available hours exclude annual leave, long service leave,
public holidays but included rostered days off.

Absentee hours include sick, workers’ compensation, strike
and unauthorised leave.

• Material Spoilage
Points Allocation 150
All prime material spoilage to be included excluding com-

ponent skeletons
Calculated on Moving Annual Total (M.A.T.) of—

$ of Wasted Material ÷ $ Goods Manufactured x 100
by Department.

DRUM PLASTIC CAN
Dec 00 2.0% 4.0% 2.0%
Dec 01 1.5% 3.5% 1.5%
Dec 02 1.0% 3.0% 1.0%

•  Annual Leave Taken
Points Allocation 150
Average days taken per Award employee

DRUM PLASTIC CAN
Dec 00 18 18 18
Dec 01 20 20 20
Dec 02 22 22 22

• Bright Ideas/Continuous Improvement (W.C.M.)
Points Allocation 100
Based on Completed/Implemented Ideas

DRUM PLASTIC CAN
Dec 00 10 7 10
Dec 01 10 7 10
Dec 02 10 7 10

• Medical Treatment Injuries—MTI’s
Points Allocation 50
Based on Moving Annual Total (M.A.T.) of
Injuries in previous twelve months—as per Safety Objectives

DRUM PLASTIC CAN
Dec 00 3 4 3
Dec 01 3 4 3
Dec 02 3 4 3

Benchmark Points—
Minimum points required for wage increases in Columns
2, 4 and 6 is 1000 points.

APPENDIX 3
INNOVATION and LEARNING—

All employees will have the opportunity of a defined career
path and training program as detailed in Clause 35 of the
Metal Trades (General) Award 13 of 1965 as amended.
All employees will perform any task within their classi-
fication level, skill, competence and training (subject at
all times to legal and health requirements).
All employees will be involved in teams set up to review
all aspects of their operation including output, scrap,
downtime, quality, safety, training, housekeeping and
World Class Measures.
All employees may be reviewed (at least 6 monthly) to
measure against pre-determined competency standards.
Trade Union training leave (max 5 days per year) allowed
for at the discretion of Management—which will not
unduly be withheld.

APPENDIX 4
DISPUTE RESOLUTION—

1. Where a grievance arises the matter shall initially be
discussed between the employee concerned and if
that employee so desires his/her union delegate and
the employee’s immediate supervisor.

2. If the grievance is still unresolved by the discussions
referred to in subclause (1) hereof the union del-
egate shall discuss and attempt to resolve the dispute
with the Production Manager.

3. Where the above discussions fail to resolve the mat-
ter of concern it shall be referred to a senior
management representative and the appropriate full-
time union official. The parties shall then initiate
steps to resolve the grievance as soon as possible.

4. While the steps in subclause (1), (2) and (3) hereof
are being followed no industrial action shall be taken.
A minimum of seven consecutive days is allowed
for steps, (1), (2) and (3) to solve any dispute.

5. If after seven consecutive days the grievance is still
not resolved, either party may refer the matter to the
Western Australian Industrial Relations Commission
provided that any party reserves the right to refer an
issue to the Western Australian Industrial Relations
Commission at any time.
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6. Either party will give the earliest possible advice to
the other party of any issue or problem which may
give rise to a grievance or dispute. All relevant facts
shall be clearly identified and recorded throughout.
At least seven consecutive days shall be allowed for
all stages of the discussions to be finalised.

7. No bans or limitations will be placed on the per-
formance of work while the dispute procedure is
being followed and the situation as it applied prior
to the origin of the dispute, will prevail.

8. To ensure that all employees are fully aware of the
Enterprise’s position on any particular issue, man-
agement may address employees during working
hours prior to a mass meeting.

9. Provided that any retrenchment/redundancy is car-
ried out in the spirit of the Retrenchment and
Redundancy Agreement and in consultation with the
Shop Steward, and that all reasonable avenues have
been explored to avoid the need for retrenchments
then no bans or limitations will be imposed as a re-
sult of the retrenchments/redundancies being made.

APPENDIX 5
ROSTERED DAYS OFF
Clause 16 of the Metal Trades (General) Award No.13 of

1965 as it relates to the averaging of the 38 hour per week
system, will be administered as follows—

Hours will be accumulated and held in “bank” by the
working of an 8 hour day for 5 days per week, ie 24
minutes will accumulate each day.
The “bank” hours accumulated may be used—

(i) as required by the worker upon submission of ad-
equate notice on the designated form and by mutual
agreement between the worker and the employer.

(ii) as payment to the worker as leave in the event
that market conditions necessitate Plant or De-
partment temporary close-down.

(iii) as payment to the worker as part of leave taken
during Christmas close-down.

(iv) as payment (as part of wages) to the worker as
required upon submission of written application

(v) in time of the Site being short of work and no
other positions available in other departments,
then all employees will be rostered off work re-
gardless of RDO bank.

The payroll system will generate a report listing each em-
ployee’s entitlement under this flexible arrangement.

In the event that employment is terminated for any reason,
unused “bank” will form part of the termination payment.

APPENDIX 6
ANNUAL LEAVE
The timing and duration of annual leave will be flexible to

the extent that the current process of discussion to arrive at a
mutually agreeable time and period will continue.

APPENDIX 7
SITE MEASURES—

In addition to the performance indicators covered in Ap-
pendices 1 to 6 , the measures currently in existence and
a requirement of our AS/NZS ISO 9002 Quality System,
will continue to be used.
These measures are—

Customer Quality (‘000)
Delivery Performance (%)
Right First Time (%)
Customer Response Time (Days)
R.O.I. (%)
Manufacturing Lead Time (Days)
Productivity Index
Improvements Made (No.)
Quality of Work Life
World Class Measures
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PARTIES STATE REVENUE DEPARTMENT,
CIVIL SERVICE ASSOCIATION OF
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LIQUOR, HOSPITALITY AND
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FIELDING
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_______________________________________________________________________________

Result Agreement registered
Representation
Applicants Mr G J Lenyk as agent on behalf of the

State Revenue Department and Mr J L
Ross as agent on behalf of the Civil
Service Association of Western Australia
Incorporated and the Australian Liquor,
Hospitality and Miscellaneous Workers
Union, Western Australian Branch

_______________________________________________________________________________

Order.
HAVING heard Mr G J Lenyk as agent on behalf of the State
Revenue Department and Mr J L Ross as agent on behalf of
the Civil Service Association of Western Australia Incorpo-
rated and the Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch, and by consent,
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act 1979, hereby orders—

THAT the agreement made between the parties lodged
in the Commission on 27 October 2000 entitled State
Revenue Department Enterprise Bargaining Agreement
2000 and as subsequently amended by direction of the
Commission be registered in the terms of the following
Schedule as an industrial agreement in replacement of
the State Revenue Department Enterprise Bargaining
Agreement 1998 PSG AG 4 of 1998 which is hereby can-
celled.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the “State Revenue De-

partment Enterprise Bargaining Agreement 2000” and replaces
the “State Revenue Department Enterprise Bargaining Agree-
ment 1998.”

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Definitions
4. Scope
5. Parties to this Agreement
6. Number of employees covered
7. Date and Period of Operation of Agreement
8. No Further Claims
9. Single Bargaining Unit

10. Relationship to Parent Awards
11. Re-open negotiations
12. Availability of Agreement
13. Dispute Resolution Procedure
14. Purpose of this Agreement
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15. Productivity Model
16. Driving & Monitoring Productivity Improvement
17. Hours
18. Annual leave
19. Long Service Leave
20. Paid Parental Leave
21. Parental Leave
22. Carers Leave
23. Sick Leave Conversion
24 Professional Development Leave

25. Ceremonial/Cultural Leave
26. Employee Funded Extra Leave
27. Home-Based Telework
28. Motor Vehicle Allowance
29. Public Service Holidays
30. Supported Wage System
31. Pay Increase Quantification & Timing
32. Reduction Of Increments In Level One Classifica-

tion
33. Communications
34. HDA On Leave

Schedule A—Salary Rates
Schedule B—Motor Vehicle Allowance

3.—DEFINITIONS

For the purposes of the State Revenue Department Enter-
prise Bargaining Agreement 2000—

“Agreement” means the State Revenue Department En-
terprise Bargaining Agreement 2000.

“Department” means the State Revenue Department of
the State Government of Western Australia.

“Employee” for the purposes of this Agreement means a
person referred to in Clause 4 of the Agreement.

“Employer” means the Commissioner of State Revenue
for the time being of the State of Western Australia and
includes the successors, assignees and transmittees of the
Employer.

“Government” means the State Government of Western
Australia.

“Officer” means employee as defined.

“Settlement period” comprises four weeks commencing
at the start of a pay period. The required hours of duty
during the settlement period is 152 hours.

“SRCC” means the State Revenue Consultative Commit-
tee as shall be constituted from time to time.

“Staff” means “employee” as defined.

“Unions” means the Unions and Associations listed as
parties to this Agreement, which are listed at Clause 5.—
Parties to the Agreement of this Agreement.
“WAIRC” means the Western Australian Industrial Rela-
tions Commission.

4.—SCOPE
This Agreement shall apply to the Department and all of the

salaried employees within the Department covered by the
Public Service Award 1992, including Senior Executive Serv-
ice employees except where their salaries and conditions are
governed by the salaries and allowance tribunal, and to all the
wages employees within the Department covered by the Ca-
tering and Tea Attendants (Government) Award 1982.

5.—PARTIES TO THE AGREEMENT
(1) The parties to this agreement are:

(a) Commissioner of State Revenue.
(b) Civil Service Association of Western Australia (Inc.).
(c) Australian Liquor, Hospitality and Miscellaneous

Workers Union, Western Australian Branch.
(2) The parties bound by this Agreement will oppose any

subsequent application by another body or organisation to be
joined to this Agreement.

6.—NUMBER OF EMPLOYEES COVERED
As at the date of registration the approximate number of

employees covered by this Agreement is 165.

7.—DATE AND PERIOD OF OPERATION OF
AGREEMENT

(1) This Agreement will run for a period of 24 months from
registration.

(2) This Agreement will continue in force after the expiry
of its term until such time as any of the parties withdraws
from the Agreement by notification in writing to the other
party and to the WAIRC, or the parties replace this Agreement
with a subsequent agreement.

(3) The pay quantum achieved as a result of this Agreement
will remain and form the base pay rates for future agreements
or continue to apply in the absence of a further agreement,
except where the award rate is higher, in which case the award
shall apply.

(4) This Agreement shall not operate so as to cause an em-
ployee to suffer a reduction in ordinary time earnings.

8.—NO FURTHER CLAIMS
The parties to this Agreement undertake that for the dura-

tion of this Agreement there shall be no further salary or wage
increase sought or granted, except for those provided under
the terms of this Agreement.

9.—SINGLE BARGAINING UNIT
The employer and Unions that are parties to this Agreement

formed a single bargaining unit for the purposes of negotiat-
ing an Enterprise Bargaining Agreement to cover all employees
of the Department. The single bargaining unit comprises all
members of the SRCC and the Unions.

10.—RELATIONSHIP TO PARENT AWARD
(1) The employer and employees recognise the relevant par-

ent awards covering employees of the Department re the
following Awards of the Western Australian Industrial Rela-
tions Commission—

• Public Service Award 1992
• Catering and Tea Attendants (Government) Award

1982.
(2) This Agreement shall be read in conjunction with the

parent awards that apply to the parties bound to this Agree-
ment. In the case of any inconsistencies, this Agreement shall
have precedence to the extent of the inconsistencies.

11.—RE-OPEN NEGOTIATIONS
The parties undertake to re-open negotiations at least six

(6) months before the expiration of this Agreement with the
view to negotiating and settling a replacement agreement.

12.—AVAILABILITY OF AGREEMENT
Every employee shall be entitled to a copy of this Agree-

ment. In addition, a copy or copies of this Agreement will be
kept in an easily accessible place or places within the Depart-
ment and the location of the copies will be communicated to
all employees.

13.—DISPUTE RESOLUTION PROCEDURE
Any questions, disputes or difficulties arising under this

Agreement shall be dealt with in accordance with the follow-
ing procedures—

(1) The employee concerned or the employee with his
or her Union representative shall discuss the matter(s)
with the immediate supervisor in the first instance.
An employee may be accompanied by a Union rep-
resentative.

(2) If the matter is not resolved within five (5) working
days following the discussion in subclause (1) above
the matter shall be referred by the employee or the
Union representative to the employer or his or her
nominee for resolution.

(3) Any question, dispute or difficulty not settled may be
referred to the Western Australian Industrial Relations Com-
mission provided that it is required that persons involved in
the question, dispute or difficulty shall confer among them-
selves and make reasonable attempts to resolve questions,
disputes or difficulties before taking those matters to the Com-
mission.

(4) If the matter or matters are not resolved within five
(5) working days of the employee/s or his/her/Union
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representative’s notification of the dispute to the Department
it may be referred by either the Union or the employer to the
WAIRC.

14.—PURPOSE OF THIS AGREEMENT
(1)  In order to improve the organisation, a culture of shared

goals and objectives must be developed which will enable the
Department and its employees to build a more productive and
enjoyable work environment. To achieve this the Department
has commenced a program titled “Building Our Future To-
gether” which has involved all employees in the development
of the Department’s Vision, Mission and Values Statements.
These statements have set the blueprint for the Department’s
future direction and will drive the change agenda for cultural
and productivity improvements.

This Agreement is therefore intended to provide a link be-
tween the employee’s rewards and the Department’s strategic
objectives. It is also intended to provide the focus for the De-
partment and its employees in developing current and future
programs and initiatives that will achieve the desired improve-
ments in productivity and quality of working life.

(2) “Building Our Future Together” Program (“BOFT”)
In August 1996, the Department commenced a future direc-

tions program with the primary objective of developing a
Vision for the Department and guiding principles to crystal-
lise the Department’s core Values and Mission. The process
involved the facilitation of various workshops for all employ-
ees to formulate the Department’s Values, Vision and Mission.

(a) Values Statement
The employees of the Department have formulated
the following set of core values on which the poli-
cies and actions of the Department will be premised.

(i) “Respect & Empathy”—treating people as we
would like to be treated.

(ii) “Equity & Fairness”—no favour, no discrimi-
nation.

(iii) “Quality Service”—professionalism; quality;
and helping our customers succeed with help-
ful, courteous and reliable service.

(iv) “Knowledge”—learning and sharing. We are
committed to learning and sharing our knowl-
edge. We keep things simple and if they are
complex, we make them simple to understand.

(v) “Initiative & Innovation”—new ideas, better
ways; seizing opportunities for improvement.

(vi) “Integrity”—honesty; responsibility, and ac-
countability. We are honest and
straightforward in our dealings.

Using the above values and with a view to the future
role the Department is likely to take within the com-
munity the staff then developed new Mission and
Vision statements for the Department.

(b)  Mission & Customers
The Department’s former Mission of “to collect the
correct amount of revenue from all who are liable”
has been revised by employees to—

“To administer revenue laws in a fair and eq-
uitable manner for the Community”.

This change is intended to take into account the ex-
pansion of the Department’s activities into revenue
law administration comprising revenue collection
and revenue rebates and exemptions.
The Department’s major customers are—

(i) Governments (State, Federal and Local)—on
whose behalf revenue laws are administered.

(ii) General Community—who seek information
and assistance in meeting revenue law obliga-
tions.

(iii) Our People—the employees of the Depart-
ment for which there is a responsibility to
provide work satisfaction.

(c) Vision & Objectives
The Department’s Vision is—

“To excel in our service to the Community as
the recognised leader in the administration of
revenue laws”.

Stemming from this Vision, the Department has set
the following broad organisational objectives which
are to—

(i) Build relationships with customers.
(ii) Make revenue laws simple to understand.

(iii) Enhance knowledge, technology and personal
and professional development.

(iv) Design challenging, enjoyable and rewarding
work.

(v) Enable people to make decisions.
This Agreement seeks to build upon these values,
mission, vision and broad organisational objectives
to identify and encourage further improvements in
productivity and to develop greater flexibility of
working arrangements. This will enable the Depart-
ment to provide improved services to its customers,
including a better and more rewarding working en-
vironment for its employees.

15.—PRODUCTIVITY MODEL
(1) PRODUCTIVITY STRATEGIES
Subject to the attainment of productivity targets, the De-

partment’s goal is to grant a pay rise of 6% over the term of
this Agreement. 3% is to be paid as and from the first day of
the pay period in which this Agreement is registered, and sub-
ject to the attainment of productivity targets outlined in this
Agreement, up to 3% 12 months from that date.

(2) PRODUCTIVITY INITIATIVES
The productivity initiatives selected for this model, catego-

rised under the strategy headings of: electronic commerce;
process improvement; staff wellbeing; and business develop-
ment, are—

Electronic Commerce
(a) Introduce electronic payment and lodgement options

The Department currently has no electronic payment
options for the payment of taxes. This initiative, cur-
rently resourced from existing resources, will
improve customer service by offering greater cus-
tomer convenience. It will also deliver cost savings
in the area of payment and return processing. Im-
plementation of electronic payment options will
require substantial staff input and effort.
For instance, the process will commence with up to
six officers undertaking a customer needs analysis
from which a payment and lodgement system will
be designed and built. Considerable marketing will
then be required to encourage customers to utilise
the electronic services. This part of this initiative will
involve all staff directly dealing with the customers.
Staff will be trained and forms and processes rede-
signed.
Electronic commerce represents a major shift in the
way the Department conducts its business. To bring
about this change, the staff will have to absorb the
additional work requirements described above.

Process Improvement
(b) Process improvement of stamp duty assessing

The Department continues to strive towards im-
proved customer service including turnaround times
for stamp duty assessing. Strategies include an ex-
panded emphasis on technical training and an
increase in number of officers across the Department
with stamp duty assessing skills. Improved stamp
duty turnaround times will improve customer serv-
ice and the timeliness of revenue to Government.
With increasing stamp duty knowledge and skills
and improved turnaround times, providing the vol-
ume of work remains relatively constant, it is
anticipated that this initiative will generate cost sav-
ings in salary and related costs.

(c) Process improvement of land tax assessing
Each year the Land Tax database increases by 3000
to 5000 taxpayers. Despite this increase, the Depart-
ment endeavours to issue 95% of all land tax
assessments by 31 January. This increase in activity
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is managed without additional resources by improv-
ing land tax processing, particularly the data
matching process, which provides the basis for is-
suing correct land tax assessments. This initiative
offers greater customer service (timely processing
of land tax) for the same level of resources.

(d) Improving systems and processes for responses to
telephone enquiries
This initiative aims to improve telephone queuing
times. Strategies include staff training, reallocation
of resources, upgrade of PABX system so as to route
calls according to skill set, and improving the qual-
ity of work to reduce the number of enquiries. These
strategies will improve customer service. Providing
the number of enquiries remains fairly constant, the
Department expects to generate savings in salary and
related costs.

(e) Improving audit/investigation processes
The Department aims to minimise tax avoidance and
evasion by conducting audits and investigations. The
aim of this initiative is to increase compliance pres-
ence in the community, and avoid risks to revenue.
Audit/Investigation procedures and processes will
be revised, and staff knowledge and skills developed,
to improve the number of audits/investigations com-
pleted per investigation day.

(f) Process improvement of pay-roll tax assessing
The Department has implemented a Revenue Col-
lection Information System (RCIS) to, amongst other
things, process pay-roll tax returns and maintain the
status of pay-roll tax taxpayers. The system has a
number of “teething” problems that are being ad-
dressed through system enhancements and improved
administrative procedures. Once the problems are
rectified, the Department will deliver improved serv-
ice levels. It will also deliver cost savings through
efficiencies gained from the removal of interim
manual processes.

Staff Wellbeing
(g) Improving the wellness of staff

The Ministry of Premier and Cabinet’s “Profile of
the Western Australian State Government Workforce
as at 30 June 1998” ranked the State Revenue De-
partment as 2nd in the list of agencies with the highest
sick leave absence for agencies with employment
levels over 100. The Department improved its rank-
ing to 7th at 30 June 1999. The Department has
introduced a wellness program that aims to further
reduce levels of sick leave absence. Strategies in-
clude improving sick leave management; introducing
various health initiatives, and promoting health
awareness. Reduced levels of sick leave will lead to
an increase in work hours and ultimately to cost sav-
ings in salary and related costs.

Business Development
(h) Exploring opportunities to generate (and maintain)

profits from business outputs and asset leveraging.
The Department recognises that it has valuable physi-
cal and intellectual capital that may be of value to
other agencies and jurisdictions. Its business devel-
opment strategy is to promote these assets and
generate firstly business opportunities and ultimately
profits. Increased self-funding will reduce costs to
Government.

It is envisaged that the combined effect of all initiatives will
result in increased/improved services to Government and the
community and reduced operational costs. Other initiatives
may arise over the term of the agreements that generate cost
savings and/or present additional or enhanced services.

(3) PRODUCTIVITY FRAMEWORK
The Department has decided to approach this productivity

model on the basis that it will assist the Department in meet-
ing its strategic intent of excellent services and its objectives,
which are: improved service levels, greater efficiency and
improved quality of working life. Operational strategies are:
electronic commerce; process improvement, staff wellbeing
and business development.

The initiatives stem from the operational strategies; meas-
ures have been developed and targets have been set, as listed
below. Also listed is the expected percentage improvement or
milestone and the weighting, which has been determined on
the basis of strategic importance, urgency and customer serv-
ice factors.

Progress towards targets will be regularly monitored and a
pay-rise provided in the event that targets have been met. The
achievement of a pay-rise will substantially influence and
impact on the corporate objectives of improved service lev-
els, greater efficiency and improved quality of working life.

The productivity measures, targets and weightings selected
for this productivity model are listed as follows—

Measure Targets Improvement Weightings
(%)

Electronic Commerce
1. Introduce credit card payment By 31 October 2000 Milestone 7

option, on a restricted basis, for achievement
Land Tax

2. Introduce direct debit payment By 31 March 2001 Milestone 7
option and electronic return achievement
lodgement option for pay-roll tax

3. Introduce credit card payment By February 2002 Milestone 7
option and electronic presentment achievement
option, on a restricted basis, for
other taxes

Process Improvement
4. Percentage of stamp duty work 87.5% by 6.37 13

items completed within target 30 June 2001
turnaround times

5. Percentage of Land Tax Assess- 95% Increased 13
ments issued by 31 January 2001  outputs will be

managed with
existing

resources
6. Percentage of telephone calls 50% average 3.1 7

answered (customer to officer) over 1 July 2000
within 20 seconds   to 30 June 2001

7. Average telephone call (customer 45 seconds 6.8 7
to officer) waiting times  average over

1 July 2000 to
30 June 2001

8. Number of audits/investigations 0.45 on average 4 13
completed per investigation day over 1 July 2000

to 30 June 2001
9. Average pay-roll tax work on hand 394 hours by 20 13

30 June 2001
Staff Wellbeing
10. Average absenteeism due to sick 53.47 hours by 10 9

leave  30 June 2001
Business Development
11. Retained (or improved) annual 100% or more 2

profit of retained profit
12. Signing of a worldwide marketing By 30 June 2001 Milestone 1

agreement for the ongoing achievement
exposure and sale of the RCIS

13. Business case presentation to the By December 2000 Milestone 1
Executive for work required by achievement
local government authorities

100

(4) ACHIEVEMENT FACTOR
Since the Department lives with constant change, circum-

stances may prevent targets from being achieved or
alternatively, targets may be exceeded. To ensure that this
model does not lose its appeal as an incentive for improved
productivity, an achievement factor is built into the model.

The targets set are either time or percentage based. Both
forms can be translated into an achievement factor determined
as follows—

(a) Time based targets
Measures 1, 2, 3, 12 and 13 refer to completion of
achievements by a set date. Completion could occur
on, before or after that date. The baseline date is 1
July 2000. Therefore, to use measure 1 as an exam-
ple, if credit card payment options for Land Tax are
introduced on 31 October, the productivity target has
been fully met. If introduced by 30 September 2000,
ie. one month in advance, the productivity target will
have been exceeded by 31 days or 25% of antici-
pated time. Accordingly, the achievement factor will
be 125%.
If introduced by 30 November 2000, this would rep-
resent a delay of 30 days or 24.4% of anticipated
time. Accordingly, the achievement factor will be
75.6%   (100—24.4).



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.5108

(Note: Measures 12 and 13 are significant opera-
tional goals that are subject to business arrangements,
conditions of which require acceptance by contract-
ing parties. Therefore, there remains a possibility that
these goals are abandoned for circumstances beyond
the control of the Department. Should this occur,
the initiatives will be deleted from the model and
the weightings redistributed).

(b) Percentage (or quantum) based targets
Measures 4, 5, 6, 7, 8, 9, 10 and 11 are percentage
or quantum based measures. Using measure 6 as an
example, if the percentage of telephone calls an-
swered within 20 seconds averages 50% over the
term 1 July 2000 to 30 June 2001, this represents an
achievement factor of 100%. If the average is 40%,
using 50% as a baseline, the achievement factor is
80% (40/50). Conversely, if the average result is 60%,
the target has been surpassed and the achievement
factor is 120% (60/50).

(c) Performance Scores (using weightings)
To keep the achievements in perspective, the achieve-
ment factor is applied against the weightings set
against each initiative to arrive at an overall perform-
ance score up to and equal to, but never exceeding,
100%. Therefore, a performance score of 100 will
result in a full 3% pay-rise, for the second pay-rise.
Using the examples above, an achievement factor of
125% for measure 1 represents a performance score
of 8.75 (125% x 7). An achievement factor of 80%
for measure 6 represents a performance score of 10.4
(80% x 13).
All performance scores are added to determine an
overall score out of 100. The second pay-rise of 3%
will be paid to the extent of the performance score,
subject to any valid explanation, beyond the control
of the Department, as to why the target could not be
met.

16.—DRIVING & MONITORING PRODUCTIVITY
IMPROVEMENT

(1) The parties to this Agreement recognise that it is the
joint responsibility of the employer and all employees to im-
prove the Department’s productivity and the employees’
working life through the pursuit of the initiatives and objec-
tives developed under this Agreement. To facilitate this process
it is intended that the SRCC will represent all employees cov-
ered by this Agreement and will take a central role with the
Executive Committee in monitoring the attainment of the ini-
tiatives and performance improvements required for the
payment of the productivity based wage increases.

(2) The Role of the SRCC.
During the life of this Agreement the role of the SRCC will

be reviewed and a new role agreed between the parties to this
Agreement. While the new role is being developed the Execu-
tive Committee continues to be recognised as the Department’s
primary decision-making body, however the SRCC is acknowl-
edged as having the following roles under this Agreement—

(a) Acting as the employee’s representative body in re-
lation to employee relations with the Department
excluding future pay negotiations;

(b) Participating in the strategic management and de-
velopment of the Department, including—

(i) liaising between staff and the Executive Com-
mittee in relation to the development of
strategic organisational goals and initiatives;

(ii) monitoring on a regular basis the success of
the productivity model, additional work and
cost savings in attaining the desired improve-
ments required under this Agreement;

(iii) where appropriate, questioning the Depart-
ment’s structure, work organisation, work
practices and procedures, workforce flexibil-
ity and making recommendations for
alternatives; and

(iv) encouraging participative management in the
workplace.

(c) In accordance with the relevant legislation, under-
taking the role of the Department’s Occupational
Health and Safety Committee.

(3) The Role of the Executive Committee.
(a) As the peak decision making body within the De-

partment it will be the responsibility of the Executive
Committee to assist in the development of initiatives
for this Agreement and, with the SRCC, monitor the
success of the productivity initiatives and perform-
ance model.

(b) In particular the Executive is to encourage, through
the BOFT program and this Agreement, the involve-
ment of staff in the decision-making processes and
in the development of the Department as a reward-
ing and satisfying workplace.

17.—HOURS
Except where varied by this clause, all other provisions of

Clause 16.—Hours of the Public Service Award 1992 shall
continue to apply to all employees covered by this Agree-
ment.

(1) Prescribed Hours of Duty
Prescribed hours of duty to be observed by officers shall be

seven hours thirty six minutes per day (152 hours per 4 weekly
period) to be worked between 7.00 am and 6.00 pm Monday
to Friday as determined by the employer with a minimum
lunch interval of thirty minutes to a maximum lunch interval
of sixty minutes may be taken between 11.30 and 2.30 pm.
Subject to the lunch interval prescribed hours are to be worked
as one continuous period.

(2) Flexitime Arrangements
(a) Lunch Break

An officer shall be allowed to extend the meal break
between 11.30 am and 2.30 pm of not less than 30
minutes but not exceeding 60 minutes except as pro-
vided below—

An officer may be allowed to extend the meal
break beyond 60 minutes to a maximum of
120 minutes. Such extension is subject to prior
approval of the officer’s supervisor.

(b) Credit Hours
An officer will be able to accumulate credit hours of
up to 38 hours. Any credit hours in excess of this
amount at the end of any settlement period shall be
lost.

(c) Flexi-leave
An officer may, on approval of their supervising of-
ficer, take up to 38 hours or 5 days leave, using
accumulated credit hours.

(3) Part-time Flexi-time Arrangements
The Flexitime arrangements will be available to part-time

employees on the following basis.
(a) The debit hours permitted at the end of the settle-

ment period for part-time employees shall be a
maximum of 1.5 hours. For debit hours in excess of
1.5 hours the officer shall be required to take leave
without pay for the period necessary to reduce the
debit hours.

(b) The credit hours permitted for part-time employees
at the end of the settlement period shall be to a maxi-
mum of 3 hours.

(c) An officer with sufficient credits may apply for a
maximum of one days flexi-leave during any settle-
ment period.

(d) Each application for part-time participation in flexi-
time arrangements shall be considered on its merits,
departmental convenience and the nature of the work.
Such approval shall not be unreasonably withheld.

18.—ANNUAL LEAVE
(1) Except where varied by this clause, all other provisions

of Clause 19.—Annual Leave of the Public Service Award
1992 shall continue to apply to all employees covered by this
Agreement.
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(2) An officer who commences with the State Revenue De-
partment after January 1 is entitled to pro rata annual leave
for that year, calculated on a daily basis.

19.—LONG SERVICE LEAVE
(1) Notwithstanding the provisions of Clause 21.—Long

Service Leave of the Public Service Award 1992, employees
who are covered by this Agreement are permitted to take long
service leave in amounts of one week or more.

(2) As part of the State Revenue Department’s initiative to
reduce its leave liability, an employee who has accrued long
service leave entitlements prior to the term of this Agreement
may apply to convert a maximum of four weeks of their ac-
crued leave entitlement into an equivalent cash amount. For
employees with more than one entitlement to 13 weeks long
service leave they are permitted to take up to four weeks cash
equivalent for each full 13 week entitlement of long service
leave.

20.—PAID PARENTAL LEAVE
(1) An employee who has completed 12 months service with

the employer and who gives birth after the commencement of
this Agreement will be entitled to 6 weeks paid parental leave.
This leave must be taken within 12 months of the date of the
birth or adoption.

(2) Paid parental leave of 6 weeks will be available to the
employee whose partner gives birth after the commencement
of this Agreement provided that for the period of the leave the
employee is the child’s primary care giver.

(3) Paid parental leave of 6 weeks will be available where
an employee adopts a child that is less than five years of age
after the commencement of this Agreement provided that for
the period of leave the employee is the child’s primary care
giver.

(4) Application for paid parental leave under this clause may
only be made after the birth or adoption of a child. The paid
parental leave should be taken as a single block unless other-
wise agreed in writing by the employer.

(5) The employer may require evidence of primary care giver
status before the approval of paid parental leave.

(6) Salary paid while the employee is on paid parental will
be the employee’s substantive salary rate having regard to the
employee’s normal salary rate if they have elected to utilise
the part-time or officer funded leave provisions contained in
this Agreement.

(7) Paid parental leave taken in accordance with this clause
will form part of the 52 weeks Parental Leave entitlement
covered by clause 21 of this Agreement. Absence while on
paid parental leave will not count as service for the purpose of
accruing entitlement to sick leave, annual leave or long serv-
ice leave.

(8) For contract employees paid parental leave cannot con-
tinue beyond the expiry date of their contract.

(9) Applications for paid parental leave may be granted at
the discretion of the Commissioner for those employees who
give birth on or after 25 September 2000 but before the date
of the commencement of this Agreement.

(10) All other conditions relating to parental leave contained
in clause 21 apply.

21.—PARENTAL LEAVE
(1) Definitions

(a) “employee” includes full-time, part-time, permanent
and fixed term contract employees.

(b) “replacement employee” is an employee specifically
engaged to replace an employee proceeding on pa-
rental leave.

(2) Eligibility for Parental Leave
(a) Subject to clause 20, an employee is entitled to a

period of unpaid parental leave of 52 weeks in re-
spect of the birth or adoption of a child to the
employee.

(b) The minimum period of absence on parental leave
for a pregnant employee shall commence six weeks
before the expected date of birth and end six weeks
after the day on which the birth has taken place. An
officer may however apply to the employer to vary

this period provided her application is supported by
a certificate from a registered medical practitioner
indicating that the officer is fit to continue or resume
duty within this minimum period.

(c) Where the employee is the partner of a pregnant
spouse or in the case of an adoption, may apply for
one week of parental leave to be taken at the time of
birth or placement of the adopted child concurrently
with parental leave taken by their partner.

(d) An employee seeking to adopt a child shall be enti-
tled to two days unpaid leave for the employee to
attend interviews or examination required for the
adoption procedure. Employees working or resid-
ing outside the Perth metropolitan area are entitled
to an additional days leave. The employee may take
any paid leave entitlement in lieu of this leave.

(e) Subject to subclause (c) of this clause where the De-
partment employs both partners the leave shall not
be taken concurrently except under special circum-
stances and with the approval of the employer.

(3) Other Leave Entitlements
(a) An employee proceeding on parental leave may elect

to utilise any accrued annual leave or accrued long
service leave for the whole or part of the period of
parental leave or to extend their parental leave by
taking such leave at the end of the 52-week period.
Those periods of accrued annual leave and accrued
long service leave utilised shall be paid leave.

(b) An employee may extend the maximum period of
parental leave with a period of leave without pay
subject to the employer’s approval.

(c) An employee on parental leave is not entitled to paid
sick leave and other paid award absences.

(d) Where the birth or adoption results in other than the
arrival of a child the employee shall be entitled to
such period of paid sick leave or unpaid leave for a
period certified as necessary by a registered medical
practitioner.

(e) Where a pregnant employee not on parental leave
suffers illness related to the employees’ pregnancy
or is required to undergo a pregnancy related medi-
cal procedure the employee may take any paid sick
leave to which the employee is entitled or such fur-
ther unpaid leave for a period certified as necessary
by a registered medical practitioner.

(4) Notice and Variation
(a) A pregnant employee shall, no later than ten weeks

before the expected date of birth make application
to the employer for parental leave not exceeding 52
weeks. Every such application shall be supported
by a certificate from a registered medical practitioner
which shall indicate the expected date of birth.

(b) An employee who wishes to apply for parental leave
as a partner of a pregnant spouse shall give not less
than six weeks notice in writing to the Department
of the date the employee proposes to commence pa-
rental leave and shall state the period of leave to be
taken.

(c) An employee proceeding on parental leave may elect
to take a shorter period of parental leave and may at
any time during that period of leave elect to reduce
or extend the period stated in the original applica-
tion provided six weeks written notice is given to
the employer. Where the employee is the partner of
a pregnant spouse or in the case of an adoption, may
subject to clause 20(3) apply for one week of paren-
tal leave to be taken at the time of birth or placement
of the adopted child concurrently with parental leave
taken by their partner.

(5) Transfer to Safe Job
(a) Where illness or risks arising out of pregnancy or

hazards connected with the work assigned to a preg-
nant employee make it inadvisable for her to continue
in her present duties, the duties shall be modified or
the employee may be transferred to a safe position
of the same classification until the commencement
of maternity leave.
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(b) If the transfer to a safe position is not practicable,
the employee may take leave for such period as is
certified necessary by a registered medical practi-
tioner.

(6) Replacement Employee

Prior to engaging a replacement employee the Department
shall inform the person of the temporary nature of the em-
ployment and the entitlements relating to return to work of
the employee on parental leave.

(7) Return to Work

(a) An employee shall confirm their intention to return
to work by notice in writing to Department not less
than six weeks prior to the expiration of the period
of parental leave.

(b) An employee on return from parental leave shall be
entitled to the substantive position which the em-
ployee occupied immediately prior to proceeding on
parental leave. Where an employee was transferred
to a safe job pursuant to clause 21(5)(a) hereof the
employee is entitled to return to the substantive po-
sition occupied immediately prior to the transfer.

(c) An employee may make an application to the em-
ployer to return to work on a part-time basis for the
same substantive position occupied prior to the com-
mencement of leave or to a different position at the
same classification level on a part-time basis.

(d) Where the substantive position occupied by the em-
ployee no longer exists the employee shall be entitled
to a position of the same classification level with
duties similar to that of the abolished position.

(8) Effect of Leave on Employment Contract

(a) Fixed Term Contract

An employee employed for a fixed term contract shall
have the same entitlement to parental leave, how-
ever the period of leave granted shall not extend
beyond the term of that contract.

(b) Continuous Service

Absence on parental leave shall not break the conti-
nuity of service of an employee but shall not be taken
into account in calculating the period of service for
any purpose under the relevant Award or this Agree-
ment.

(c) Termination of Employment

An employee on parental leave may terminate em-
ployment at any time during the period of leave by
written notice in accordance with the relevant award.

22.—CARERS LEAVE

(1) Notwithstanding the provisions of Clause 22.—Sick
Leave of the Public Service Award 1992, an employee cov-
ered by this Agreement is permitted to use a total of 5 days
per year of the employee’s personal leave as carers leave. The
leave may be used to care for a sick member of the employ-
ee’s family.

(2) Sick leave used to care for a sick family member is not
cumulative from year to year, but if unused, continues to be
cumulative as personal sick leave.

(3) The definition of “family” for the purposes of this pro-
vision shall mean “a person who is related to the employee by
blood, marriage, affinity or adoption and includes a person
who is wholly or mainly dependent on, or is a member of the
household of that employee”.

(4) An employee may nominate carers leave to be deducted
from annual leave, accrued sick leave, or flexi-leave entitle-
ments.

(5) Carers leave may be taken as a single day or part day
absences and any hourly rates.

23.—SICK LEAVE CONVERSION

(1) This Agreement will apply to the conditions contained
in Clause 22.—Sick Leave of the Public Service Award 1992

with the exception that sick leave credits will be on a full pay
basis as follows—

Sick Leave
on full pay

On the day of initial appointment .................... 45.6 Hrs
On completion of 6 months continuous

service ................................................................. 49.40 Hrs
On the completion of 12 months continuous

service ................................................................. 95.00 Hrs
On the completion of each further period

of 12 months continuous service ........................ 95.00 Hrs

24.—PROFESSIONAL DEVELOPMENT LEAVE
(1) Professional development leave of up to twelve (12)

months may be granted to an employee to increase the em-
ployee’s expertise. Approval will be subject to the development
being relevant to the employee’s area of expertise within the
Department or being of a nature that is of value to the Depart-
ment.

(2) An employee proceeding on professional development
leave is to utilise all paid leave available to the employee dur-
ing that period with the balance of the professional
development leave to be unpaid. An employee on professional
development leave is not entitled to paid sick leave and paid
absences otherwise allowed by the relevant award.

(3) Absence on unpaid professional development leave shall
not break the continuity of service of an employee but shall
not be taken into account in calculating the period of service
for any purpose under the award or this Agreement.

25.—CEREMONIAL/CULTURAL LEAVE
(1) An employee covered by this Agreement is entitled to

time off for tribal/ceremonial/cultural purposes provided prior
notice is provided to the Department of the intention to take
leave and the reasons for taking such leave.

(2) Such leave shall include leave to meet the employee’s
customs, traditional law and to participate in ceremonial/cul-
tural activities.

(3) Ceremonial/cultural leave may be taken using annual
leave, long service leave or may be granted as leave without
pay for up to ten working days.

26.—EMPLOYEE FUNDED EXTRA LEAVE
(1)  Upon application, and with the agreement of the em-

ployer, an employee may elect to receive either—
(a) 48 weeks pay spread over the full 52 weeks of the

year, whereby the employee will then be entitled to
take 4 weeks extra leave in addition to their normal
leave entitlements; or

(b) 50 weeks pay spread over the full 52 weeks of the
year, whereby the employee will then be entitled to
take 2 weeks extra leave in addition to their normal
leave entitlements.

(2) The additional 4 or 2 weeks per year will not be able to
be accrued and will not attract leave loading. In the event that
the employee is unable to take the leave, the employee’s sal-
ary will be adjusted at the completion of the twelve-month
period to take account of the time worked during the year that
was not included in the salary.

(3) For ease of administration and budgeting the employee
will be required to commit to this option for a full calendar
year. Employees must exercise or must have exercised the
yearly option on or before the following dates—

1 July 2000
1 January 2001
1 July 2001
1 January 2002.

If the employee is a permanent part-time employee the hourly
rate of pay determined by the employer under this paragraph
shall be communicated to that employee once the employee
funded leave application has been processed.

(4) Employee funded leave must be exhausted before an-
nual credits are utilised. Clearance of employee funded leave
is subject to the same conditions that apply to normal annual
leave.
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27.—HOME-BASED WORK
(1) Definition

“Home based site” means a defined area within an em-
ployee’s private dwelling agreed between the State
Revenue Department and the employee.
“Home based employee” means an employee at the home
based site.
“Home based work” means regular performance of ordi-
nary hours of duty at the home based site.

(2) Terms and conditions
(a) Terms and conditions contained in this clause will

apply to an employee who is approved to perform
his/her ordinary hours of duties or part thereof at a
home based site.

(b) The status of the home based employee will be iden-
tical to that of an office based employee. All relevant
awards, agreements, policies and legislation shall
apply and be binding.

(c) The employee agrees to maintain an accurate record
of hours worked including work carried out at the
home based work site. The employee is to be
contactable during periods in which home based
work is carried out and available for communica-
tion with the employer.

(d) The home based work site may be used for overtime
provided that separate written agreement is reached
prior to the commencement of overtime. Overtime
hours of work will be agreed in writing and paid in
accordance with the overtime provisions of this
award. A copy of the written agreement will be held
by both the employee and the employer for the pe-
riod during which the overtime is carried out at the
home based site.

(e) Home based work will be on the basis that the em-
ployee spends a designated period of time agreed
between the employer and the employee of his/her
usual weekly hours of duty at the office based site.

(f) Arrangements are to be agreed in writing between
the employer and employee for the provision and
maintenance of equipment.

(g) An employee in a home based work arrangement is
prohibited from contracting out his/her work.

(h) The employer shall ensure home based employees
have the same opportunities for career development
and training as office based employees.

(3) Initiation of and Approval for Home Based Work
(a) A home based working arrangement will only be

entered into on a voluntary basis which may be ini-
tiated by the employee. An employee may only
initiate a proposal for home based work in respect
of—

(i) that employee’s substantive position, or
(ii) a position in which the employee is temporar-

ily performing duties.
(b) Each application for a home based work arrange-

ment is to be considered on a case by case basis.
(c) The parties acknowledge that a home based work

arrangement will not be appropriate when an em-
ployee is on a return to work program, particularly a
graduated return to work program following an in-
jury as a result of work. Should it be considered
appropriate to initiate a home based work arrange-
ment in these circumstances the employer and
employee must consult the employee’s approved re-
habilitation provider prior to commencing such an
arrangement.

(d) A home based work arrangement is not a substitute
for dependant care. The employer has the responsi-
bility to ensure the home based work arrangement is
appropriate to the employee’s domestic circum-
stances.

(e) The employer agrees to advise the employee that it
is the employee’s responsibility to assess the per-
sonal implications of commencing home based work

with respect to taxation, insurances, leasing or mort-
gage arrangements.

(4) Requirements for Approval
(a) Before approval can be given for a home based work

arrangement to commence, the State Revenue De-
partment and the employee must agree to the
following matters—

(i) The address, telephone number, facsimile
number and e-mail address of the home based
site.

(ii) The duties to be performed.
(iii) The days and hours of duty at the office based

site and at the home based site.
(iv) Duration of the arrangement and agreed pe-

riod of notice for purposes of terminating the
arrangement.

(v) The specific facilities to be used at the home
based site.

(vi) The method of disseminating State Revenue
Department communication bulletins to the
home based employee where access to that
information may be reduced.

(vii) Methods of measuring work performance,
provided that systems-based automated work
measurements will not be used as the sole
means for determining or monitoring indi-
vidual work performance.

(viii) Details of State Revenue Department assets
and supplies to be used at the home based site,
including maintenance arrangements.

(ix) Details of employee’s assets and supplies to
be used at the home based site for official use,
including maintenance and insurance cover-
age.

(x) Details of work space and facilities to be pro-
vided when the employee attends the office
based site.

(xi) Any alterations to the workplace and facili-
ties that may be required resulting from
occupation health and safety legislation.

(b) All matters listed in subclause 3(a) above and the
matters listed hereunder shall be recorded—

(i) The employees’ name.
(ii) The employee’s position indicating whether

it is the employee’s substantive position.
(iii) The name and position of the employee’s su-

pervisor.
(iv) The employee’s division/branch/department/

area/centre.
(v) Agree security measures and occupation

health and safety requirements.
(5) Job Characteristics Not Considered Appropriate for

Home Based Work
(a) Employees performing the duties of a position where

the position could be described as having at least
one of the following characteristics will not be con-
sidered for home based work—

(i) The position requires a high degree of super-
vision or close scrutiny.

(ii) The position requires a direct client face to
face contact on a frequent basis without the
option of easily rescheduling.

(iii) The position does not lend itself to objective
performance monitoring of outcomes.

(iv) The position requires the occupant to be a
member of a team and that regular direct face
to face contact on a daily basis with other team
members at the office based site is an integral
part of the job’s responsibilities.

(v) The position has other characteristics which
the employer considers are unsuitable for
home based work.
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(6) Access Arrangements
(a) The parties acknowledge that management or man-

agement representatives will from time to time need
to obtain access to a home based site. The parties
also acknowledge that only management will require
urgent access which will only be granted under terms
of this clause.

(b) The parties also acknowledge that the consent of the
home based employee is required before access can
be obtained to a home based work site.

(c) Unless urgent access is required to a home based
work site, or the home based work employee agrees
otherwise, on a case by case basis the employee must
be given at least one clear days notice of any per-
son’s intention to physically enter the home based
work site.

(d) The purposes for which management may require
urgent access to a home based work site are—

(i) maintenance of faulty equipment;
(ii) occupational health and safety purposes; and

(iii) urgent security and audit purposes.
(e) The purpose for which non-urgent access may be

sought include but are not limited to—
(i) routine maintenance of equipment and sup-

plies;
(ii) assessing and monitoring security arrange-

ments of equipment and documents;
(iii) routine occupational health and safety assess-

ment; and
(iv) supervision where office based supervision

would not be adequate.
(7) Termination and Renegotiations

(a) In the event of renegotiation as a result of the com-
mencement of a return to work program the
employee’s approved rehabilitation provider must be
consulted.

(b) A home based working agreement may be—
(i) altered or discontinued by agreement at the

request of the employer or the employee;
(ii) terminated by the employer due to operational

requirements after the period of ten days no-
tice including where the employee
unreasonably withholds consent with respect
to access by management or management rep-
resentative in accordance with subclause (6);

(iii) terminated by the employer on grounds of in-
efficiency of the arrangements after ten days
notice; and

(iv) terminated by the employer in the event of
failure to comply with occupational health and
safety or security arrangements as outlined in
subclause (6).

28.—MOTOR VEHICLE ALLOWANCE
The parties agree that the Motor Vehicle Allowance provi-

sion to apply will be that set out in Schedule B of this
Agreement which is part of this Agreement.

29.—PUBLIC SERVICE HOLIDAYS
(1) Each employee will be entitled to two days paid leave in

lieu of two repealed Public Service Holidays.
(2) One day of leave shall accrue on the first working day

after the New Years Public Holiday and one day shall accrue
on the day after the Easter Monday Public Holiday.

(3) Part-time employees shall accrue the leave if these are
the days the employee worked or would have normally worked.

(4) The taking of this leave must occur during the same
calendar year it falls due and the timing of this shall be by
agreement between the employer and the employee.

30.—SUPPORTED WAGE SYSTEM
This clause provides for payment of an appropriate salary

to officers who, because of the effects of disability, are eligi-
ble to be employed under the Supported Wage System as
documented in “Supported Wage System: Guidelines and

Assessment Process”, “Supported Wage System Handbook”
June 1995 Edition, published by the Commonwealth Depart-
ment of Family and Community Services. The provisions set
out in the handbook relating to employment conditions and
salary rates will apply to eligible officers.

31.—PAY INCREASE QUANTIFICATION & TIMING
Pay increases provided by this Agreement will be applied

onto the existing base salaries as set out in column 4, Sched-
ule A of this Agreement.

The effective date for the pay increase shall be the first day
of the pay period within which the Agreement is registered.

The timing and target quantification of the pay increases
are as follows—

(a) first day of the pay period within which the agree-
ment is registered  3%.

(b) 12 months from the first pay increase 0.0% to 3%
dependent on the attainment of productivity targets
outlined in the Productivity Model contained in
clause 15 of this Agreement.

32.—REDUCTION OF INCREMENTS IN LEVEL ONE
CLASSIFICATION

(1) The parties agree that the adult Level 1 increment range
will be reduced to 7 increment levels, as provided for in Sched-
ule A, from the date of registration of this Agreement.

(2) All employees currently employed at Level 1 will
progress to the nearest salary point in the new range that is
not less than the salary that applied immediately prior to the
registration of this Agreement.

(3) Upon commencement of employment to a Level 1 posi-
tion, an employee may be appointed within the salary range
subject to the relevant knowledge and experience of the em-
ployee.

33.—MOBILE COMMUNICATIONS
During the life of this Agreement the parties to this Agree-

ment will introduce a scheme whereby communications
equipment and/or an allowance for an employee utilising their
own communications equipment is provided by the employer
to the employee subject to agreement between the employer
and the employee. This Agreement will facilitate the intro-
duction of that scheme.

34.—HIGHER DUTIES ALLOWANCE ON LEAVE
The provisions of Public Service Award Clause 14.—Higher

Duties Allowance subclause (6) and subclause (7) shall not
apply to employees covered by this Agreement.

Where an officer who is in receipt of an allowance granted
under this clause and has been so for a continuous period of
twelve (12) months or more proceeds on a period of—

• normal annual leave; or
• any other approved leave of absence of not more

than six (6) weeks,
the officer shall continue to receive the allowance for the pe-
riod of leave. If the leave exceeds these lengths, the officer
shall be entitled to receive payment of HDA for a maximum
of six (6) weeks of the period of the leave.

SIGNATURE OF PARTIES TO AGREEMENT
STATE REVENUE DEPARTMENT
(Signature) ………B Sullivan.(signed)…….…………
(Signature of Witness) …G Lenyk.(signed)………….
(Date)…………26.10.00………..
CIVIL SERVICE ASSOCIATION OF WESTERN AUS-

TRALIA INC.
(Signature) ………Toni Walkington.(signed)………
(Signature of Witness) …John Ross.(signed………..
(Date) ………26.10.00………….
AUSTRALIAN, LIQUOR, HOSPITALITY AND MISCEL-

LANEOUS WORKERS UNION, WESTERN AUSTRALIAN
BRANCH

(Signature) ……D Kelly.(signed)….……….…………
(Signature of Witness) …John Ross (signed)………..
(Date) ………26.10.00………….
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SCHEDULE A—SALARY RATES
STATE REVENUE DEPARTMENT EBA2000

SALARY RATES
Level Description Step Base rate at 3% Salary Fortnightly

1/1/2000 with Increase Salary
 L1 compaction

L1 Under 17 Years 1 12822 13207 506.34
L1 17 Years 2 14985 15435 591.76
L1 18 Years 3 17479 18004 690.25
L1 19 Years 4 20233 20840 798.98
L1 20 Years 5 22722 23403 897.24
L1 1st Year 6 25850 26626 1020.81
L1 2nd Year 7 26741 27543 1055.96
L1 3rd Year 8 27631 28460 1091.12
L1 4th Year 9 28521 29377 1126.27
L1 5th Year 10 29412 30294 1161.43
L1 6th Year 11 30302 31211 1196.59
L1 7th Year 12 31192 32128 1231.74
L2 1st Year 1 32274 33242 1274.45
L2 2nd Year 2 33102 34095 1307.16
L2 3rd Year 3 33975 34994 1341.62
L2 4th Year 4 34895 35942 1377.97
L2 5th Year 5 35859 36934 1416.00
L3 1st Year 1 37184 38300 1468.37
L3 2nd Year 2 38215 39361 1509.05
L3 3rd Year 3 39278 40456 1551.03
L3 4th Year 4 40371 41583 1594.24
L4 1st Year 1 41868 43124 1653.32
L4 2nd Year 2 43042 44334 1699.71
L4 3rd Year 3 44249 45576 1747.32
L5 1st Year 1 46577 47974 1839.26
L5 2nd Year 2 48148 49592 1901.29
L5 3rd Year 3 49782 51275 1965.81
L5 4th Year 4 51476 53020 2032.72
L6 1st Year 1 54200 55826 2140.29
L6 2nd Year 2 56054 57735 2213.48
L6 3rd Year 3 57971 59710 2289.20
L6 4th Year 4 60019 61819 2370.06
L7 1st Year 1 63157 65052 2494.01
L7 2nd Year 2 65330 67290 2579.81
L7 3rd Year 3 67693 69723 2673.09
L8 1st Year 1 71533 73679 2824.75
L8 2nd Year 2 74285 76513 2933.41
L8 3rd Year 3 77697 80028 3068.17
L9 1st Year 1 81959 84417 3236.43
L9 2nd Year 2 84835 87380 3350.03
L9 3rd Year 3 88119 90762 3479.69
TEA Year 3 3 19416 19999 766.73

SCHEDULE B—MOTOR VEHICLE ALLOWANCE
(1) Definitions
For the purpose of this provision—

(a) “Business Kilometres” means the claimable business
kilometres defined under clause 7 of this Schedule.

(b) “Claim Form” means the Public Service Allowances
Claim For Payment—form PS 10, or any other ap-
proved hard copy version of an electronic spreadsheet
incorporating the appropriate certifications.

(c) “Eligible Officer” means any Employee of the De-
partment who meets the eligibility requirements
provided under clause 2 of this Schedule and includes
a temporary eligible employee as identified under
subclause 1(i) of this clause.

(d) “Kilometrage Allowance” means the amount pay-
able under clause 3 of this Schedule.

(e) “Metropolitan Area” means all areas included in the
1997 and subsequent publications of the

“Streetsmart” Perth Street Directory published by
the Department of Land Administration.

(f) “Rate” shall be the current maximum prescribed rate
provided in section 82KX(1)(a) of the Australian
Income Tax Assessment Act applicable from time to
time during the term of this Agreement.

(g) ”Standing Allowance” means the amount payable
under clause 4 of this Schedule.

(h) “Supervisor” means the relevant Supervisor of the
Department who is responsible to vet the monthly
claim form for approval.

(i) “Temporary Eligible Employee” means any person
that becomes an eligible employee in an acting or
contract capacity.

(2) Eligibility
(a) The Kilometrage Allowance and Standing Allowance

shall only be available to an employee who—
occupies or acts in a position in the annexure
to this Schedule as amended from time to time.

(b) The Kilometrage Allowance and Parking Reimburse-
ment shall only be available to an employee who—

is approved as being eligible by agreement be-
tween the officer and the relevant Assistant
Commissioner.

(c) The relevant Assistant Commissioner may at any time
remove an approval made under clause 2(b) by giv-
ing five (5) working days notice to the Eligible
Officer.

(d) An Eligible Officer being an Eligible Officer under
clause 2 (a) on the lodgement day of this Agreement
with the WAIRC may at the commencement date
designate themselves in writing as not to be an Eli-
gible Officer.

(e) An Eligible Officer being an Eligible Officer under
clause 2(b) may at any time designate themselves in
writing as not to be an Eligible Officer.

(f) At any time an Eligible Officer may reverse a desig-
nation made in clause 2(d) & (e) through agreement
between the officer and the relevant Assistant Com-
missioner.

(3) Kilometrage Allowance
The allowance is payable to an Eligible Officer who pro-

vides a motor vehicle to conduct Departmental business within
the Metropolitan area.

The allowance shall be the amount payable by multiplying
the total Business Kilometres travelled by the Rate.

(4) Standing Allowance
A daily allowance of $12 is payable on each day a motor

vehicle is provided and business kilometres are travelled by
an Eligible Officer under clause 2(a). This includes where an
officer drives a vehicle to base, to perform Departmental busi-
ness later in the day and that business is subsequently cancelled.

If an increase in the No.2 City of Perth car park rate occurs
after 1 April 2000, the standing allowance to be paid shall be
equivalent to the following amount.

No 2 City of Perth car park rate in force
[ $12 x ————————————————————  ]

No 2 City of Perth car park rate (as at 1 April 2000)
Should the increase in the specified parking rate be more

than 20% at any one instance, the full cost of the parking
component of the standing allowance will be accommodated.
In relation to the residual component of the standing allow-
ance, any increase above 20% will be subject to negotiation.

(5) Parking Reimbursement
A parking reimbursement is payable on that proportion of

the parking costs incurred (not fines) during business hours
on each occasion a motor vehicle is provided and business
kilometres are travelled by an Eligible Officer under clause
2(b). This includes where an officer drives a vehicle to base,
to perform Departmental business later in the day and that
business is subsequently cancelled.

Parking reimbursement is not to exceed the ruling parking
rates for the City Of Perth No 5 car park, however in the event
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that car park is full, the relevant supervisor may approve a
higher rate of reimbursement.

(6) Method of Payment
At the close of each month effective from the commence-

ment date, an Eligible Officer must complete a Claim Form
and make a claim for any business kilometres, standing al-
lowance or parking reimbursement, to which the officer is
entitled during that month.

(7) Business Kilometres
Definitions—

Home—Private residence of officer.
Client—Audit, investigation, client’s premises, or any
other premises to carry on business besides home or base.
Base—State Revenue Department’s head office.
Business Travel—Kilometres travelled by an officer to
visit a client using their own vehicle and does not in-
clude private travel.
Private Travel—Kilometres travelled that are not for
business travel.

The following are examples of business and private travel—
(a) Where the Officer travels from home to the client

and back home again, the total kilometres travelled
will be classed as business kilometres.

(b) Where the Officer travels from home to the client
and then to base, those kilometres travelled may be
claimed as business kilometres. The trip from base
to home that day will be classed as private travel.

(c) Where the Officer travels from home to base and
then base to home, the total trip is considered as pri-
vate travel.

(d) Where the Officer travels from home to base and
then from base to client and then home, the home to
base trip is to be considered private travel, whilst
the base to client and then home will be considered
business travel.

(e) Where the Officer travels from home to base and
then from base to client, then back to base, then from
base to home, the trips from home to base and base
to home are considered private travel. The trip from
base to client and back is considered business travel.

(f) Where the Officer travels from home to client, then
to base and then to a client and back to home, the
total kilometres travelled are considered business
travel.

Summary: (Rules on business kilometres)
A journey that is directly from home to base and base to

home is considered as private travel. A journey on the way to
base or on the way to home which involves a visit to a client’s
premises, is claimable as business kilometres.

A journey which involves a visit to a clients premises but
does not include a visit to base is also considered business
travel. An officer’s total travel on any day may include both
business and private travel.

The kilometrage allowance and standing allowance or park-
ing reimbursement are to be paid only on occasions the officer
is required to provide a vehicle for Departmental business
during work periods.
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COLLECTIVE AGREEMENT 2000.
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Result Registered Agreement
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Order.
HAVING heard Ms L. Dowden on behalf of the Applicant
and there being no appearance for the Respondent, and by
consent, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the two parties
lodged in the Commission on 9 October 2000 entitled
Sunlite Australia/BLPPU and the CMETU Collective
Agreement 2000 be registered as an Industrial Agreement
and replaces Agreement No. AG363 of 1997.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This agreement shall be known as the Sunlite Australia/

BLPPU and the CMETU Collective Agreement 2000.

2.—ARRANGEMENT
Clause No.

Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
All In Payments 14
Pyramid Sub-Contracting 15
Dispute Settlement Procedure 16
Safety Dispute Resolution 17
Amenities 18
Training and Related Matters 19
Drug & Alcohol, Safety & Rehabilitation Program 20
Clothing & Safety Footwear 21
Income Protection 22
Accident Pay 23
Union Membership 24
Signatories to the Agreement 25
Appendix A—Drug & Alcohol, Safety and Rehabilitation
Appendix B—Site Allowance



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 511580 W.A.I.G.

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Ost Pty Ltd trading as

Sunlite Australia (hereinafter referred to as “the company”),
the Western Australian Builders’ Labourers, Painters and Plas-
terers Union of Workers and the Construction Mining Energy
Timberyards Sawmills and Woodworkers Union of Australia—
WA Branch (hereinafter referred to as “the unions”) and all
employees of the company eligible to be members of the un-
ions.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition of buildings or
other structures of any kind whatsoever on work where the
principal contractor has a commercial construction agreement
or similar understanding with the Union.

This agreement shall apply in Western Australia only. There
are approximately 3 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2.  In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after the date of signing and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE &
RATES OF PAY

1. All employees working under this agreement shall be paid
according to the wage rates set out below.

2. Wage Rates (per hour at ordinary time)
Current EBA 1st November 1st November

Rate  2000 2001
Hourly Rate Hourly Rate Hourly Rate

$ $ $

Labourer Group 1 18.01 18.91 19.86
Labourer Group 2 17.39 18.26 19.17
Labourer Group 3 16.93 17.78 18.67
Plaster, Fixer 18.71 19.65 20.63
Painter, Glazier 18.29 19.20 20.16
Signwriter 18.69 19.62 20.63
Carpenter/Roofer 18.85 19.79 20.78
Bricklayer 18.63 19.61 20.59
Refractory Bricklayer 21.40 22.47 25.59
Stonemason 18.82 19.76 20.75
Rooftiler 18.50 19.43 20.40
Marker/Setter Out 19.38 20.35 21.37
Special Class T 19.62 20.61 21.64

APPRENTICE RATES
Current EBA 1st November 1st November

Rate  2000 2001
Hourly Rate Hourly Rate Hourly Rate

$ $ $
Plasterer, Fixer
Year 1 7.86 8.25 8.66
Year 2 (1/3) 10.29 10.81 11.35
Year 3 (2/3) 14.03 14.74 15.47
Year 4 (3/3) 16.46 17.29 18.15
Painter. Glazier
Year 1 (.5/3/5) 7.68 8.06 8.47
Year 2 (1/3), (1.5/3.5) 10.06 10.56 11.09
Year 3 (2/3), (2.5/3.5) 13.72 14.40 15.12
Year 4 (3/3), (3.5/3.5) 16.10 16.90 17.74
Signwriter
Year 1 (.5/3.5) 7.85 8.24 8.66
Year 2 (1/3, 1.5/3.5) 10.28 10.79 11.35
Year 3 (2/3. 2.5/3.5) 14.02 14.72 15.47
Year 4 (3/3, 3/5/3.5) 16.45 17.27 18.15

Current EBA 1st November 1st November
Rate  2000 2001

Hourly Rate Hourly Rate Hourly Rate
$ $ $

Carpenter/Roofer
Year 1 7.92 8.31 8.73
Year 2 (1/3) 10.37 10.88 11.43
Year 3 (2/3) 14.14 14.84 15.59
Year 4 (3/3) 16.59 17.42 18.29
Bricklayer
Year 1 7.82 8.24 8.65
Year 2 (1/3) 10.25 10.79 11.32
Year 3 (2/3) 13.97 14.71 15.44
Year 4 (3/3) 16.39 17.26 18.12
Stonemason
Year 1 7.92 8.31 8.73
Year 2 (1/3) 10.37 10.88 11.43
Year 3 (2/3) 14.14 14.84 15.59
Year 4 (3/3) 16.59 17.42 18.29
Rooftiler
6 months 10.54 11.07 11.62
2nd 6 months 11.59 12.17 12.78
Year 2 13.55 14.23 14.94
Year 3 15.90 16.70 17.54

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase redundancy contributions on

behalf of each employee to the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week

per employee or the percentage rate that is prescribed
under the Superannuation Guarantee Charge, which-
ever is the greater.
The Company will advise all employees subject to
the Agreement of their right to have payments made
to a complying superannuation fund of their choice.
The Company is bound by the employee’s election.
The aforementioned payment will then be made to
that fund.
Until each employee nominates the fund of their
choice the Company will make payments into the
Construction + Building Unions Superannuation
Scheme (the “C+BUSS”).
In the event that any employee chooses a fund other
than the C+BUSS the Company will, within seven
days of the employee advising the Company of the
fund of their choice, advise the Union in writing of
the employee’s decision.
In the event that the employee and the Company
reach an agreement pursuant to section 49C(2)(d)
of the Act to change the complying superannuation
fund or scheme the Company will, within seven days
of the employee and the Company reaching such an
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agreement, advise the Union in writing of the agree-
ment. The employer shall not unreasonably refuse
to agree to a change of complying superannuation
fund or scheme requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes
of the Superannuation Guarantee (Administration)
Act 1992 will operate to provide a notional earnings
base) shall mean the actual ordinary rate of pay the
employee receives for ordinary hours of work in-
cluding tool allowance, industry allowance, trade
allowances, shift loading, special rates, qualification
allowances (eg. first aid, laser safety officer), multi-
storey allowance, site allowance, asbestos eradication
allowance, leading hand allowances, in charge of
plant allowance and supervisory allowances where
applicable. The term includes any regular over-award
pay as well as casual rates received and any addi-
tional rates and allowances paid for work undertaken
during ordinary hours of work, including fares and
travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

(e) Employees shall have the option of converting to a
cash payment all sick leave entitlements over 5 days.
Payment shall be made on the last pay period prior
to the Christmas closedown.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.— SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS

1. All-in payments to employees will not be made. All-in
payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2.  It is agreed that where a breach of this clause is
discovered, the employer shall continue paying the “all-in”
rate as the employees hourly rate, but shall pay all award and
other entitlements on top of this amount, back-dated to the
commencement of the all-in rate arrangement. The company
shall not be entitled to offset any amount in excess of the
ordinary hourly rate against any other entitlement in this
agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING

1. “Pyramid Sub-Contracting” is defined as the practice of
a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE

1. Disputes over any work related or industrial matter should
be dealt with as close to its source as possible.

2. An employee or the union delegate should initially sub-
mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.
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7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the
parties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—DELETED

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $14.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $15.00 per week on 1 November
2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The Company will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DELETED

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, to be replaced on a fair wear and

tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued
per year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

25.—SIGNATORIES
BLPPU K. REYNOLDS Common Seal

Date: 3/10/00

CMETU J. McDONALD Common Seal
Date: 29/9/00

The Company: ............................................................
SIGNATURE

Date: 25/9/00
     Company
      Seal

.......... T.L. BLAIR ..........
 PRINT NAME
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APPENDIX A—DRUG AND ALCOHOL, SAFETY
AND REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety

committee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

(b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

(c) There will be no payment of lost time to a person
unable to work in a safe manner.

(d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

(e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

(f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
(a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
(b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

(c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement shall apply to construction work under-

taken in the commercial/industrial sector of the building
industry in the state of Western Australia within a 50km ra-
dius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the relevant building construc-
tion awards as well as any industrial or certified agreements
made in conjunction with those awards which do not prescribe
a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17 m $1.95
Above $2.17m to $4.55m $2.30
Over $4.55m $2.90
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.75
Above $2.17m to $4.55m $1.95
Over $4.55m $2.50

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17 m $1.75
Above $2.17m to $4.55m $1.95
Over $4.55m $2.50
Renovations, Restorations
and/or Refurbishment Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.65
Above $2.17 m to $4.55m $1.85
Over $4.55m $2.10

The site allowance on projects which are a combination
of new and renovation work shall be governed by the
majority of work involved. For example, where the ma-
jority of work is new work, then the site allowance
appropriate to new work shall be paid for all employees
on the project.
4.3 Projects within 50 km radius of Perth G.P.O. but

not including the C.B.D. or West Perth (as
defined)
Project Contractual Value Site Allowance
Up to $1 m NIL
Above $1 m to $2.17 m $1.35
Above $2.17m to 6m $1.65
Above $6m to $11.98m $1.90
Above $11.98m to $24.43m $2.10
Above $24.43m to $60.5m $2.40
Over $60.5m $2.60

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to
Nile Street running into Wittenoom Street, Hill Street
to Royal Street, Royal Street to Lord Street, Lord Street
to Newcastle Street, along Newcastle Street to the Free-
way, the Freeway South to the Perth-Fremantle railway
line, along the Perth-Fremantle railway line to Dyer
Street, Dyer Street through to Havelock Street, Havelock
Street to Kings Park Road, Kings Park Road to Fraser
Avenue, Fraser Avenue projected through to the Swan
River. (Refer attached Map 1).

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle
railway line back to Thomas Street. (Refer attached Map
2).

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agree-
ment, the parties confirm that one side of such a boundary
road will be deemed to fall in one region and the other
side of the boundary road will be deemed to fall in the
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other region. For example, the eastern side of Havelock
Street will be in the “CBD” and the western side of
Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope
of the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 January each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 September and accordingly,
the site allowance amounts shall be adjusted up or down to
the nearest five cents. Provided that where adjustment equates
to less than two cents, existing allowance levels shall be main-
tained.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 Sep-
tember. Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the BTA will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

– Disputes Procedures
– Occupational Health and Safety Procedures
– Demarcation Procedures
– First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to
discuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to operate for the life of the particu-
lar project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 2000.

14. Productivity Allowance
In return for increased productivity and/or timely comple-

tion of projects it is agreed that a productivity allowance of
$1.00 per hour worked shall be paid to all employees engaged
upon projects in excess of $10 million, or such other sum as
agreed. The productivity allowance may be accumulated and
paid at the end of the project.

15. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or on buildings or structures where the structure ex-
ceeds 10 metres in height (excluding sprires, flagpoles and
the like).

16. Application to Apprentices
(a) The rates prescribed in clause 4 of this agreement

shall apply to all apprentices commencing on-site
(whether as direct employees or under a group train-
ing scheme) after 31 December 1998 in the same
proportion as the percentage of a tradesperson’s wage

rate as prescribed by the appropriate award or En-
terprise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

(b) Fares and Travel Allowances—Apprentices shall
receive 100% of all fares and travel allowances paid
under this agreement and or the award.

17. Provision of Canteen
It is agreed that a staffed canteen shall be provided where a

project exceeds $35 million in value and where the operation
of the canteen is financially self supporting in respect of
consumables. The Canteen shall come into operation when
on site worker levels exceed 50 and to cease when the worker
levels reduce to below 50.

18. Provision of Nurse
It is agreed that a qualified nurse shall be engaged where

the forecast long term staffing levels for a project exceed 100
(one hundred) or when actual numbers exceed 100 notwith-
standing that forecasts may have been below that level. The
nurse shall commence duties when staffing levels reach 50
(fifty) and shall terminate when levels reduce to 50 (fifty).
The requirement for the provision of a nurse shall be waived
if the project is adjacent to a hospital with a public emergency
department.

19. Apprentice Ratio to Tradespersons
There shall be at least one apprentice employed on site to

every 6 tradespersons employed on site.
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Order.
HAVING heard Mr P Joyce for the applicant;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order—

THAT the agreement entitled Systeck/BLPPU Collec-
tive Agreement 2000 in the terms of the following
Schedule be registered as an industrial agreement.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.
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Schedule.

1.—TITLE
This agreement shall be known as the Systeck / BLPPU

Collective Agreement 2000.

2.—ARRANGEMENT
CLAUSE NO.

Title 1
Arrangement 2
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Application 4
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Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
All In Payments 14
Pyramid Sub-Contracting 15
Dispute Settlement Procedure 16
Safety Dispute Resolution 17
Apprentices 18
Training and Related Matters 19
Drug & Alcohol, Safety & Rehabilitation
Program 20
Clothing & Safety Footwear 21
Income Protection 22
Accident Pay 23
Union Membership 24
Y2K 25
Power Tool Allowance 26
Signatories to the Agreement 27

Appendix A—Drug & Alcohol, Safety and
Rehabilitation

Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Systeck Ceilings Pty

Ltd (hereinafter referred to as “the company”), the Western
Australian Builders’ Labourers, Painters and Plasterers Un-
ion of Workers (hereinafter referred to as “the union”) and all
employees of the company eligible to be members of the un-
ion.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work of build-
ings or other structures of any kind whatsoever.

This agreement shall apply in Western Australia only. There
are approximately 21 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after the date of signings and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES
OF PAY

1. All employees working under this agreement shall be paid
according to the wage rates set out below.

2. Wage Rates (per hour at ordinary time)
Previous 25 November 1 November 1 November

EBA Rate 1999 2000 2001
Hourly Hourly Hourly Hourly

Rate Rate Rate Rate

$ $ $ $

Plaster, Fixer 17.82 18.71 19.65 20.63
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15
Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67

3. In addition to the rates prescribed by 7(2) above, an al-
lowance of $1.00 per hour all purpose shall apply to all projects.
This allowance will be in lieu of the Structural Frame Allow-
ance.

4. (a) A further allowance of $1.50 per hour for hours worked,
shall be paid to employees required to handle or install tiled
containing mineral fibres. It shall be a requirement of this
agreement that the employees in receipt of this allowance wear
the appropriate personal protective equipment and have been
trained in the proper fitting, use and maintenance of that equip-
ment.

(b) All of the Provisions of 4(a) above will be reviewed prior
to the expiry of this agreement and such review shall include
complete re-appraisal of the need to wear personal protective
equipment. No allowance is payable if personal equipment is
not required.

5. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

6. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

7. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8. (a) It is recognised that there is an important role for la-
bourers in this industry and it is agreed that they will be utilised
in the industry.

(b) Tradespeople may handle materials and gear within a
reasonable vicinity of their work area.

(c) No fixed ratios are established by this agreement as the
number of labourers will be determined on an as needs basis
on the site. Where there is any disruption in relation to this
sub clause the matter shall be processed in accordance with
the general principles and procedures specified in clause 16.

9. It is recognised that there is an important role for appren-
tices in this industry and it is agreed that they will be utilised
in the industry.

The number of apprentices will be determined on an “as
needs” basis on each site. Where there is a disputation in rela-
tion to this sub-clause the matter shall be resolved in
accordance with clause 16 of this agreement.

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase redundancy contributions on

behalf of each employee to the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.
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The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2.  It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial question,

dispute or difficulty should be dealt with as close to its source
as possible.

2. An employee or the union delegate should initially sub-
mit any work related and/or industrial matter referred to in
(1), to the site foreperson, supervisor or other appropriate site
representative of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.
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5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the parties:

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration provided that the parties involved in the
matter will confer among themselves and make rea-
sonable attempts to resolve the matter before taking
those matters to the Commission. The Commissions
decision will be accepted by all parties subject to
legal rights of appeal; or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—APPRENTICES
New apprentices employed after the signing of this agree-

ment shall receive the full travel allowance rates as outlined in
clause 12 Fares and Travelling Allowance.

Apprentices will receive pro-rata site allowances as identi-
fied in Appendix B—Site Allowance.

Existing Apprentices shall have the above rates phased in as
agreed between the parties.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The Company will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, to be replaced on a fair wear and

tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.
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24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001

26.—POWER TOOL ALLOWANCE
In addition to the award “tool allowance” an additional pay-

ment of $0.85 per hour worked on site will be paid to all
employees who provide the tools listed below. This amount is
to be adjusted on the 31st October 2002 in line with annual
CPI movements. The Company will facilitate the purchase of
any tools requested. Employees purchasing tools from the
Company shall re-imburse the Company for the cost of the
tools at the rate of $0.85 per hour worked, until the full amount
owed is paid. In addition, the Company shall re-imburse the
full cost of tools lost or stolen, and the cost of tagging all
tools, and the cost of storage and security of tools used is to
remain the responsibility of the employer in line with Clause
33 of the Award.

The parties agree that any change to the current Award tool
allowance, excluding CPI increases will be discussed with a
view to absorption within this additional payment.

The tools to be provided include—
Fixing Tools
1 Bevel Square 1 pair scissors (large)
1 Bolt cutters 1 pair tin snips
1 calculator 4 pairs “C” clamps
1 caulking gun 4 pairs multigrips
1 chalkline 6 pairs spring clips
1 cold chisel 1 paper pad
1 cordless electric screw gun 1 pencil
1 electric drill (12mm) 1 plumb bob
1 electric drop saw 1 pop riveter
2 electric extension leads 1 power box (4 points)
1 electric mitre saw 1 rod bender
1 electric screw gun 1 screw driver (flat head)
1 flat bastard file 1 screw driver (Phillips Head)
1 hacksaw 1 set square
1 hammer 1 smooth file
1 hammer drill 2 spanners

(12mm Ramset Bit) 1 spirit level (1.2m)
1 hand saw 1 Stanley knife
1 hole saw set 1 string line
1 key hole saw 1 stud crimper
1 ladder (1.8m) 1 surform
1 mechanical hacksaw 1 tape (20m)
1 nail bag 1 tape (7m)
1 nail punch 1 water level (20m)
1 pair pliers

Flushing Tools
1 broad knife (50mm) 1 mixer bit
1 broad knife (100mm) 1 nail bag
1 broad knife (150mm) 1 nail punch
3 buckets 1 paint brush (75mm)
1 caulking gun 1 pair tin snips
1 curved trowel (200mm) 1 power box
1 curved trowel (275mm) 1 sanding block
1 electric drill 1 screw driver (flat head)
1 electric extension lead 1 screw driver (Phillips Head)
1 flat trowel (280mm) 1 screw gun
1 hacksaw 1 small tool
1 hammer 1 spirit level (1.2m)
1 hand saw 1 sponge
1 internal tool—large 1 Stanley knife
1 internal tool—small 1 staple gun
1 ladder (1.8m) 1 surform
1 metre box 1 tape (7m)

27.—SIGNATORIES
BLPPU
............................................................
Date: / /
The Company:
............................................................
Signature
Date: / /
Company Seal
............................................................
Print Name

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.

b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

c) There will be no payment of lost time to a person unable
to work in a safe manner.

d) If this happens 3 times the worker shall be given a writ-
ten warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be trans-
ferred/dismissed the next time he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended treat-

ment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay while

attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties referred to in Sched-

ule A and shall apply to construction work undertaken by
principal contractors who are members of CCA and who are
engaged in the commercial/industrial sector of the building
industry in the state of Western Australia within a 50km ra-
dius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
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and allowances prescribed by the relevant building construc-
tion awards as well as any industrial or certified agreements
made in conjunction with those awards which do not prescribe
a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17 m $1.95
Above $2.17m to $4.55m $2.30
Over $4.55m $2.90
Renovations, Restorations and/or Refurbishment
Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.75
Above $2.17m to $4.55m $1.95
Over $4.55m $2.50

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17 m $1.75
Above $2.17m to $4.55m $1.95
Over $4.55m $2.50
Renovations, Restorations and/or Refurbishment
Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.65
Above $2.17 m to $4.55m $1.85
Over $4.55m $2.10
The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O. but not
including the C.B.D. or West Perth (as defined)
Project Contractual Value Site Allowance
Up to $1 m NIL
Above $1 m to $2.17 m $1.35
Above $2.17m to 6m $1.65
Above $6m to $11.98m $1.90
Above $11.98m to $24.43m $2.10
Above $24.43m to $60.5m $2.40
Over $60.5m $2.60

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River. (Refer attached Map 1).

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street. (Refer attached Map 2).

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 January each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 September and accordingly,
the site allowance amounts shall be adjusted up or down to
the nearest five cents. Provided that where adjustment equates
to less than two cents, existing allowance levels shall be main-
tained.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 Sep-
tember. Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the BTA will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

— Disputes Procedures
— Occupational Health and Safety Procedures
— Demarcation Procedures
— First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to
discuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to operate for the life of the particu-
lar project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 2000.

14. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

15. Structural Frame Allowance
It is agreed that a wall and ceiling fixers allowance of $1.00

per hour all purpose shall be paid in lieu of the Structural
Frame Allowance.

16. Application to Apprentices
a) The rates prescribed in clause 4 of this agreement shall

apply to all apprentices commencing employment after 31
December 1998 in the same proportion as the percentage of a
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tradesperson’s wage rate as prescribed by the appropriate award
or Enterprise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

b) Fares and Travel Allowances—Apprentices shall receive
100% of all fares and travel allowances paid.

TALLOMAN AUSTRALASIAN MEAT INDUSTRY
EMPLOYEES UNION ENTERPRISE

AGREEMENT, 2000.
No. AG 107 of 2000.

2000 WAIRC 00976
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES WEST AUSTRALIAN BRANCH,

AUSTRALASIAN MEAT INDUSTRY
EMPLOYEES’ UNION, INDUSTRIAL
UNION OF WORKERS, PERTH
APPLICANT
v.
DERBY INDUSTRIES PTY LTD T/AS
TALLOMAN
RESPONDENT

CORAM SENIOR COMMISSIONER G L
FIELDING

DELIVERED TUESDAY, 24 OCTOBER 2000
FILE NO/S AG 107 OF 2000
CITATION NO. 2000 WAIRC 00976
_______________________________________________________________________________

Result Agreement registered
Representation
Applicant Mr G T Haynes as agent
Respondent Mr M J Darcy as agent
_______________________________________________________________________________

Order.
HAVING heard Mr G T Haynes as agent on behalf of the
Applicant and Mr M J Darcy as agent on behalf of the Re-
spondent, and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT the agreement made between the parties lodged
in the Commission on 11 April 2000 entitled Talloman
Australasian Meat Industry Employees Union Enterprise
Agreement, 2000 and as subsequently amended by di-
rection of the Commission be registered in the terms of
the following Schedule as an industrial agreement.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.
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Schedule I—Classification Structure and Definitions
1.—TITLE

This Enterprise Bargaining Agreement shall be known as
the Talloman Australasian Meat Industry Employees Union
Enterprise Agreement, 2000.

2.—APPLICATION
2.1 This Agreement is made between Derby Industries Pty.

Ltd ACN 009 033 612 of 147 Great Eastern Highway, Bellevue
6056, trading as Talloman (hereinafter referred to as “the Com-
pany”) and West Australian Branch, Australasian Meat Industry
Employees’ Union, Industrial Union of Workers, Perth
(AMIEU) (hereinafter referred to as “the union”).

2.2 This Agreement sets out the terms and conditions of
employment whilst the employees are engaged by the Com-
pany to work at Derby Industries Talloman Division, Lakes
Road Hazelmere WA 6055.

2.3 This Agreement will regulate the terms and conditions
of the employees’ employment with the Company, which
would otherwise be covered under the Meat Industry (State)
Award 1980.

2.4 This Agreement is for adult and junior full-time em-
ployment. If an employee is under the age of eighteen they
will be classified as a “junior”. Juniors may be employed
throughout the site in all departments, excluding the use of
machinery.

2.5 This Agreement will apply to approximately 20
employees.

3.—TERM OF AGREEMENT
This Agreement will commence on and from the date of

registration with the WAIRC and will remain in operation until
30 June 2003. If at the expiry date of this Agreement a new
Agreement has not been signed then this Agreement shall re-
main in force until it is replaced by a new Agreement.

Discussions for a new Agreement shall commence 4 months
before the expiry date of this Agreement.

4.—WORKPLACE OBJECTIVES
The primary objective of this Agreement is to provide a safe,

efficient workplace and to establish best standards of practice
in all areas. The performance of every employee is critical to
achieving Company objectives and the parties agree to ac-
tively co-operate with the Company management and
supervision in achieving high levels of quality and productiv-
ity.

4.1 The parties agree to work together to increase the job
security, job satisfaction, training opportunities and career
paths for employees;

4.2 Co-operating positively to implement work practices that
are flexible and meet both the requirements of the employees
and the Company; and

4.3 To move toward a One Workforce Culture that removes
all cultural and physical barriers that exist between levels of
employees which limits individuals from contributing maxi-
mum levels of productivity and efficiency.

5.—EMPLOYEE RESPONSIBILITIES
5.1 The employees will be required to work to the best of

their ability and will perform any incidental and peripheral
work as required by the Company.
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5.2 The provision of full-time employment at the Talloman
site will be on the basis that the employees—

5.2.1 Acquire knowledge and skills through training
provided by the Company to operate the Compa-
ny’s plant, equipment and process proficiently;

5.2.2 Comply with all instructions given by the Com-
pany in relation to safety, production, quality,
hygiene and workplace standards;

5.2.3 Work in any section of the Company’s plant or
process;

5.2.4 Work in a rotational shift roster as determined
appropriate by the Company to meet the Compa-
ny’s production requirements.

6.—EMPLOYEES’ SAFETY, HEALTH AND WELFARE
6.1 The Company is committed to the protection of the

employees, customers, the environment and members of the
community and to work in compliance with the licensing re-
quirements of the Department of Environmental Protection.

The Company shall continuously strive to achieve the high-
est standards of safety and health in its operations and through
its policies, systems and practices.

6.2 Medical Examinations
Pre-employment medical examinations shall be conducted

as part of the selection process to ensure that the prospective
employees are fit in the context of the medical requirements
of positions. The Company will pay the cost of medical ex-
amination for successful applicants.

6.3 Smoke-Free Work Environment
As part of the efforts to achieve the highest standards of

safety and health, smoking is not permitted in any designated
non-smoking work area of the Talloman site.

6.4 Protective Clothing and Equipment
6.4.1 The Company shall provide all personal protec-

tive equipment as required and the employee shall
use such protective equipment as directed.
The employees acknowledge they have a duty of
care to wear such protective equipment as directed
by the Company.

6.4.2 The Company shall provide all employees with
clean outer clothing, footwear and clean head
covering in accordance with job requirements.

6.4.3 All personal protective equipment and clothing
shall remain the property of the Company and
shall not be taken off site.

6.4.4 The Company shall be responsible for the clean-
ing of Company clothing supplied to all
employees.

6.4.5 The employees shall take care of such equipment
and clothing issued and, should such equipment
or clothing be wilfully damaged or lost, the Com-
pany may deduct the cost of replacement from
employee wages.

6.5 Q Fever
Each employee will be required, as a precondition of em-

ployment, to undertake a Q fever test, and if negative, to have
a Q fever vaccination. The cost of such will be paid for by the
Company.

7.—PROBATIONARY EMPLOYMENT
7.1 New employees will initially be engaged by the Com-

pany on a probationary basis for a period of 6 weeks. The
probationary period will permit the employees to be inducted,
undergo initial Company training and for the Company to
assess the employees’ performance and suitability for full-
time employment.

7.2 Should the Company not be satisfied with the employ-
ees’ overall performance on-going employment for the
employee will not be offered at the Talloman division.

7.3 During and prior to the conclusion of the probationary
employment period a Skills and Performance Assessment will
be conducted to determine the employee’s suitability for

full-time employment. The Skills and Performance Assess-
ment will be based upon but not limited to the following—

7.3.1 Demonstrating a competency in skills required by
this Agreement at the applicable rate,

7.3.2 Teamwork,
7.3.3 Attendance,
7.3.4 Workplace behaviour/attitude,
7.3.5 Hygiene procedures/personal hygiene,
7.3.6 Understand and acknowledge occupational safety

and health responsibilities,
7.3.7 Initiative,
7.3.8 Compliance with and ability to work under the Com-

pany’s instructions, able to work and produce
products to comply with the requirements of The
Australian Renderers’ Association code of practice,
The ARMCANZ Australian standards for rendering
and The Department of Environmental Protection
licence conditions as they apply to the operations at
the Talloman Division.

7.4 During this probationary period either party may termi-
nate employment by giving one day’s notice.

7.5 The probationary period will count as time worked for
the purposes of accruing entitlements under this Agreement.

8.—TYPES OF EMPLOYMENT
8.1 Full Time Employment
Following satisfactory completion of the probationary pe-

riod and the Skills and Performance Assessment the employee
will be offered full-time or permanent part-time work in one
of the following Departmental Teams—

8.1.1 Red Meat Processing Team;
8.1.2 Poultry Processing Team;
8.1.3 Poultry Mortality, Fish and Blood Processing Team;
8.1.4 Cleaning;
8.1.5 Gardens;
8.1.6 Load out Team;
8.1.7 Yard work Team.

The allocation of work and job tasks will be based upon
employees’ skill, competence and training and as required by
management.

8.2 Casual Employment
8.2.1 A casual employee is a non permanent employee en-

gaged by the hour and paid per hour on the basis of one thirty
eighth of the weekly rate for the appropriate classification,
plus a 25% loading.

8.2.2 The 25% leading referred to in clause 9.2 above is
paid in full compensation for and in recognition of the nature
of casual employment, and a casual employee will not gain
entitlement to annual leave, sick leave, bereavement leave,
public holidays, parental leave, long service leave or redun-
dancy provisions set out in the Agreement.

8.2.3 The minimum period of engagement for a casual em-
ployee will be not less than 3 hours.

8.2.4 On the first day of engagement an employee shall be
notified in writing by his employer or by the employer repre-
sentative whether the duration of his or her employment is
expected to exceed one month and if he or she is hired as a
casual employee he or she shall be advised accordingly.

8.2.5 An employee shall for the purpose of this Agreement
be deemed to be casual employee;

� if the expected duration of the employment is less
than four weeks;

� if the notification referred to in paragraph 9.2.3 of
the subclause is not given and the employee is dis-
missed through no fault of his or her own within
one month of commencing employment;

� A casual employee shall, for the purposes of the
Agreement, become a permanent employee when
that employee has worked for a period exceeding
four weeks having worked a minimum of 38 hours
in each of the preceding four weeks.
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8.3 Permanent Part Time
8.3.1 A permanent part time employee shall be engaged on

an ongoing and regular basis for less than 38 hours per week
and more than 9 hours per week;

8.3.2 A minimum engagement on any day for a part time
employee shall be not less than 3 hours;

8.3.3 A part time employee shall receive payment of wages,
annual leave, public holidays, sick leave, long service leave,
bereavement leave, and all other benefits prescribed by this
Agreement on a pro rata basis in the same proportion as the
average number of hours actually worked each week bears to
38 hours per week.

9.—HYGIENE
As employees will have constant and direct contact with

finished product, it is a necessity to maintain an exemplary
standard of personal and plant hygiene, as per The Australian
Renderers’ Association code of practice for rendering estab-
lishments (issued to the employees with this Agreement). The
policy and work instructions issued to the employee from time
to time must be adhered to as they will form an integral part
of the employee’s employment contract.

10.—STAND DOWN
In the event that any employee cannot be usefully employed

because of any strike or stoppage of work or for any occur-
rence outside of the Company’s control, the Company has the
right to stand the employee(s) down without pay.

11.—CONDITIONS OF EMPLOYMENT
11.1 Termination of Employment

11.1.1 Employment may be terminated by the Company
giving notice in accordance with the following
scale—
Employee’s period of Period of
continuous service Notice
with the Company
Not more than 1 year 1 week
More than one year but not 2 weeks
more than 3 years
3 years but less than 5 years 3 weeks
5 years and over 4 weeks
Or, by payment in lieu of such notice.
In addition to the notice required above, employ-
ees over 45 years of age at the time of the giving
of the notice with not less than 2 years continu-
ous service, shall be entitled to an additional
week’s notice. There is no requirement for addi-
tional notice where the notice is given by the
employee.

11.1.2 Should an employee wish to resign from the Com-
pany the employee is required to provide two
weeks notice of termination or forfeiture of two
weeks wages except where the service is less than
1 year, the notice period will be 1 week.

11.1.3 In the event of the minimum period of notice not
being given to the Company, the employee will
forfeit to the Company monies owed equal to the
amount the employee would have earned, at nor-
mal rates, for the period equal to the difference
between the actual notice given and the minimum
period of notice required.

11.1.4 Summary Dismissal. Nothing in this Agreement
shall affect the right of the Company to dismiss
an employee without notice for malingering,
gross inefficiency, neglected duty or misconduct.
In such cases wages and accrued annual leave
entitlements shall be paid up to the time of dis-
missal only and no other accrued entitlements will
be paid to the employee.

11.2 Abandonment of Employment
11.2.1 In the event that any employee is absent from

work for more than three consecutive working
days without notifying the Company and with-
out reasonable excuse, the employee will be
deemed to have abandoned his/her employment

from the last day of work attended and will be
paid accordingly.

11.2.2 This clause will not apply to any industrial dis-
putes which may arise between the parties.

11.3 Hours of Work
11.3.1 Day Work

11.3.1.1 For the purposes of this Agreement the or-
dinary hours of day work shall be 38 hours
per week Monday to Friday, 7 hours 36
minutes per day between the hours of
5.00AM and 6.00PM.

11.3.1.2 During the ordinary hours of work on each
day, the employee will be entitled to the
following breaks—
� An employee shall not work more than

5 hours without a break for a meal.
Such meal breaks shall be unpaid and
not less than 30 minutes and no more
than 1 hour’s duration to be taken at a
time mutually agreed between the
Company and employee.

� Each employee shall be allowed a paid
break of 15 minutes in the forenoon
and a paid break of 15 minutes in the
afternoon to be taken at such times as
is mutually agreed by the Company
and employee.

11.3.2 Shift Work
11.3.2.1 The ordinary hours of afternoon and night

shift work shall be 38 per week, 7 hours
36 minutes per day Monday to Saturday,
as follows—
� Afternoon shift: Between the hours of

2.00PM to 2.00AM;
� Night shift: Between the hours of

10.00PM to 12.00 noon.
11.3.2.2 Employees working an afternoon or a night

shift shall be entitled to a paid meal break
of 30 minutes duration.

11.3.2.3 Employees working an afternoon or a night
shift shall be paid an additional 15% as a
shift allowance for all ordinary hours.

12.3.2.4 Shift work is to be worked on a rotational
basis.

11.4 Overtime
To achieve productivity levels employees will be required

to work a reasonable amount of overtime outside of ordinary
hours as required.

The requirement to work overtime includes Saturdays. Ex-
cept in exceptional circumstances, 24 hours notice shall be
given to employees of the requirement to work a Saturday.

All overtime worked shall be paid for at the rate of time and
a half for the first two hours and double time thereafter.

Meal Money of $6.30 will be paid if no prior notice is given.
When overtime work is necessary it shall, wherever reason-

ably practicable, be so arranged that an employee has at least
ten consecutive hours off duty between the work of succes-
sive days.

An employee (other than a casual employee) who works so
much overtime between the termination of the employee’s
ordinary work on one day and the commencement of the em-
ployee’s ordinary work on the next day that the employee has
not had at least ten consecutive hours off duty between those
time shall, subject to this paragraph, be released after the com-
pletion of such overtime until the employee has had ten
consecutive hours off duty without loss of pay for ordinary
working time occurring during such absence.

If, on the instructions of the employer, such an employee
resumes or continues work without having had such ten con-
secutive hours off duty, the employee shall be paid at double
rates until released from duty and shall then be entitled to be
absent for such period of ten consecutive hours off duty with-
out loss of pay for ordinary working time occurring during
such absence.
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The provisions of this paragraph shall apply in the case of
shift employees who rotate from one shift to another, as if
eight hours were substituted for ten hours when overtime is
worked—

(a) for the purpose of changing shift rosters; or
(b) where a shift employee does not report for duty; or
(c) where a shift is worked by arrangement between the

employees themselves.
Overtime worked as a result of a recall shall not be regarded

as overtime for the purpose of this paragraph when the actual
time worked is less than three hours on such recall or on each
of such results.

When an employee is recalled to work after leaving the job—
(i) the employee shall be paid for at least three hours at

overtime rates.
11.5 Journey Protection Insurance
If an employee is injured travelling to or from work, the

employee shall be covered under the terms of a Journey Pro-
tection Insurance Policy, which the employer shall provide
free of charge to each employee covered under the terms of
this Agreement, for the life of this Agreement.

11.6 Income Protection Insurance
If an employee becomes ill or injured and is unable to work

for periods greater than that covered by the Sick Leave provi-
sions found in Clause 18 or as contemplated by the Workers
Compensation and Rehabilitation Act 1981 as amended, the
employee shall be covered under the terms of the Income Pro-
tection Insurance Policy that the employer shall provide free
of charge to each employee covered under the terms of this
Agreement, for the life of this Agreement.

12.—RATES OF PAY
To reflect the multi-skilled nature of the work every em-

ployee engaged at the Company’s Rendering Plant, employees
shall be classified as a Level 1, 2, 3, 4, 5 or 6 and paid the
following weekly rates—

� Level 1 $9.64 per hour.
� Level 2 $9.90 per hour.
� Level 3 $10.38 per hour.
� Level 4 $11.21 per hour.
� Level 5 $11.93 per hour.
� Level 6 $13.36 per hour.

See schedule 1 “Classification Structure and Definitions”.

13.—JUNIORS
A junior employee shall be paid the following percentage

of an Adult Worker
Level 1—

� Employees less than 17 years of age: 60%
� Employees 17—18 years of age: 80%

At 18 years of age the employee shall be paid the adult rate
for the classification in which he or she is employed.

14.—PAYMENT OF WAGES
Wages will be paid weekly no later than midday on Friday

of the week following the work week, which will end on Sun-
day. The Company will pay employees by means of electronic
funds transfer to a mutually agreed institution. The employee
will be issued a payment advice explaining the calculation of
earnings and all deductions. The Company accepts no respon-
sibility should delays occur due to problems associated with
the EFT system.

15.—SUPERANNUATION
The Company will contribute on behalf of the employee the

percentage amount required under the Superannuation Guar-
antee Levy to an approved superannuation fund nominated
by the employee.

The superannuation contribution will be calculated at the
statutory percentage on the employee’s weekly ordinary earn-
ings, pursuant to The Superannuation Guarantee Charge Act
1992 and/or Australian Tax Office rulings.

Compliance, Nomination and Transition
Notwithstanding anything contained elsewhere herein which

requires that contribution be made to a superannuation fund

or scheme in respect of an employee, on and from 30 June
1998—

(a) Any such fund or scheme shall no longer be a com-
plying superannuation fund or scheme for the
purposes of this clause unless—

(i) the fund or scheme is a complying fund or
scheme within the meaning of the Superan-
nuation Guarantee (Administration) Act 1992
of the Commonwealth; and

(ii) under the governing rules of the fund or
scheme, contributions may be made by or in
respect of the employee permitted to nomi-
nate a fund or scheme;

(b) The employee shall be entitled to nominate the com-
plying superannuation fund or scheme to which
contributions are to be made by or in respect of the
employee;

(c) The Company shall notify the employee of the enti-
tlement to nominate a complying superannuation
fund or scheme as soon as practicable;

(d) A nomination or notification of the type referred to
in paragraphs (b) and (c) of this subclause shall, sub-
ject to the requirements of regulations made pursuant
to the Industrial Relations Legislation Amendment
and Repeal Act 1995, be given in writing to the em-
ployer or the employee to whom such is directed;

(e) The employee and Company shall be bound by the
nomination of the employee unless the employee and
Company agree to change the complying superan-
nuation fund or scheme to which contributions are
to be made;

(f) The Company shall not unreasonably refuse to agree
to a change of complying superannuation fund or
scheme requested by a employee;
Provided that on and from 30 June 1998, and until
an employee thereafter nominates a complying su-
perannuation fund or scheme—

(g) if one or more complying superannuation funds or
schemes to which contributions may be made be
specified herein, the Company is required to make
contributions to that fund or scheme, or one of those
funds or schemes nominated by the employer;
or

(h) if no complying superannuation fund or scheme to
which contributions may be made be specified
herein, the employer is required to make contribu-
tions to a complying fund or scheme nominated by
the Company.

16.—PUBLIC HOLIDAYS
16.1 The following days or the days observed in lieu thereof

shall be allowed as holidays without deduction of pay.
Namely—

New Years Day, Australia Day, Good Friday, Easter
Monday, Anzac Day, Labour Day, Foundation Day, Sov-
ereign Birthday, Christmas Day and Boxing Day.

16.2 Where—
16.2.1 a day is proclaimed as a public holiday or as a

public half holiday under section 7 of the Public
and Bank Holidays Act, 1972; and

16.2.2 that proclamation does not apply throughout the
State or to the Metropolitan area of the State, that
day shall be a public holiday, or as the case may
be, a public half holiday for the purposes of this
Agreement within the district or locality speci-
fied in the proclamation.

16.2.3 When any of the days mentioned in clause 16.1
hereof falls on a Saturday or a Sunday the holi-
day shall be observed on the next succeeding
Monday and when Boxing Day falls on a Sun-
day or a Monday the holiday shall be observed
on the next succeeding Tuesday. In each case the
substituted day shall be a holiday without deduc-
tion of pay and the day for which it is substituted
shall not be a holiday.
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16.3 Where an employee is required to work on a Public
Holiday as named in this clause he/she shall be entitled to
eight ordinary hours earnings plus all time worked shall be
paid for at the rate of time and a half.

17.—ANNUAL LEAVE
17.1 The employee shall be entitled to four weeks annual

leave for each completed year of service, which is to be taken
at a mutually agreeable time, given the staffing requirements
of the employer.

This leave will accrue at the rate of 2.9231 hours per week.
17.2 Annual leave entitlements will be paid at the normal

hourly rate of pay plus leave loading of 17.5%.
17.3 After one year’s service, on termination, except when

the employee has been justifiably dismissed for misconduct,
the employee will be paid any accrued untaken annual leave
entitlement.

17.4 Where the employee has accrued annual leave in ex-
cess of 4 weeks, the Company can direct the employee to take
the leave through the granting of 1 month’s notice. Such leave
shall be paid at the rate applicable at the time the leave is
taken.

17.5 Should paid annual leave be granted in advance of ac-
crual, it shall be paid for from any money due upon termination
of employment, if employment ceases prior to the anniver-
sary date of employment.

17.6 Unless specifically authorised, annual leave is to be
taken in a minimum of 2-week blocks.

17.7 Employees can forgo their entitlement to accrued an-
nual leave in some circumstances and be paid out an equivalent
amount in cash, by agreement with the Company. Such agree-
ment will be formalised through the signing of a Deed between
the employee and the employer. A four-week bank of leave
must be maintained immediately after the pay out of any leave.

17.8 All accrued annual leave taken or paid in lieu in ac-
cordance with this clause will be paid for at the rate of pay
applicable at the time the leave is taken.

18.—SICK LEAVE
18.1 Employees will be entitled to a maximum of 76 hours

paid leave per year for ordinary hours absent due to personal
illness or injury which will be paid at the normal hourly rate
of pay. This leave will accrue at the rate of 1.4615 hours per
week.

18.2 Payment for sick leave is conditional upon the em-
ployee—

18.2.1 informing the Company, prior to the commence-
ment of such absence, of the inability to attend
work, the nature of the illness and the estimated
duration of the absence; and

18.2.2 providing to the Company a Doctor’s Certificate
or a statutory declaration witnessed by a Justice
of the Peace to support each absence, except 2
days per year will be allowed without the need to
provide a Doctor’s Certificate.

18.3 All accrued sick leave taken in accordance with this
clause or paid in lieu in accordance with Clause 19, will be
paid for at the rate of pay applicable at the time the leave is
taken.

18.4 Sick leave not taken or paid in lieu in accordance with
Clause 19 will accrue from year to year.

19.—SICK LEAVE ATTENDANCE BONUS
Where an employee has accrued more than 10 days sick

leave and at the employee’s option, the Company shall pay to
the worker in the pay week, prior to the 23 December each
year all sick leave accrued to the worker in excess of 10 days.
For the purposes of this Agreement sick leave accrued within
the 12 months prior to the signing of this Agreement shall be
included.

20.—BEREAVEMENT LEAVE
20.1 Employees will, on the death of their spouse, parent,

brother, sister, child, stepchild, parent-in-law, grandparent,
brother-in-law or sister-in-law, be entitled to 3 days leave (in-
cluding funeral). Such leave shall be paid at the normal hourly
rate for ordinary hours only.

20.2 For the purpose of this clause the word “spouse” will
include de facto spouse and the word “parent” will include
foster parent and step-parent.

21.—PARENTAL LEAVE
Parental leave shall apply to all staff in accordance with the

provisions contained in the Minimum Conditions of Employ-
ment Act 1993.

22.—LONG SERVICE LEAVE
The Long Service Leave Provisions set out in Volume 66 of

the Western Australian Industrial Gazette at pages 1 to 4 both
inclusive are hereby incorporated in and form part of this
Agreement.

23.—WORKERS’ COMPENSATION
23.1 Employees will be covered by the terms and condi-

tions of the Western Australian Workers’ Compensation and
Rehabilitation Act 1981.

24.—GRIEVANCE RESOLUTION PROCEDURE
24.1 Object
The object of the following procedure is to resolve disputes

at their source. The services of the Rendering Plant Manager
and the Union delegates are available at any time to assist in
the resolution of grievances.

24.2 Procedure
Should a dispute arise between the Company and any or all

of the employees under this Agreement, the following proce-
dure shall be followed;

24.2.1 The person with the grievance should raise the
matter with their immediate supervisor and/or the
delegate and all endeavours should be made at
this level to resolve the matter.

24.2.2 Should the matter not be resolved, the employee,
the delegate and the supervisor shall raise the mat-
ter with the Rendering Plant Manager.

24.2.3 Should the matter not be resolved, the employee,
the delegate, the supervisor and/or the Render-
ing Plant Manager, shall raise the matter with the
Union Organiser.

24.2.4 During the procedure outlined above, the status
quo prior to the dispute will be maintained and
work shall proceed normally.

24.2.5 Should this fail to resolve the matter, the
grievance shall be referred to the Western
Australian Industrial Relations Commission for
determination.

25.—COUNSELLING AND DISCIPLINARY
PROCEDURE

25.1 Objective
The objective is for all employees to understand and work

within standards of performance and conduct set by the Com-
pany. Performance and conduct standards can be described in
the employee’s position description, or explained to the em-
ployee, or may apply as a matter of law or commonsense.

The discipline procedure is followed where a breach of a
standard is serious enough to warrant disciplinary action.

If the employee is experiencing difficulties in meeting the
expected standards he/she will be counselled or disciplined as
appropriate in accordance with this Counselling and Discipli-
nary Procedure. The Company is committed to ensuring that
all staff members are treated fairly, with respect and in ac-
cordance with this Policy and Procedure.

25.2 Counselling
In the event that the conduct of an employee is unsatisfac-

tory, the employee’s immediate supervisor, or any other officer
so authorised, may exercise the employer’s right to counsel
the employee so that the employee understands the nature and
implications of his or her actions.

The first warning shall be confirmed in writing as soon as
practicable and shall be signed by the employee.

Any second warning shall be confirmed in writing, which
shall be signed by the employee. The employee may request a
witness be present whilst being counselled.
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25.3 Dismissal
Should it be necessary to warn an employee for a third time,

the contract of service may be terminated in accordance with
the provisions of Clause 11.-Conditions of Employment.

25.4 Misconduct
The procedure described in subclause (1) is intended to pre-

serve the rights of the individual employee, but shall not limit
the right of the employer to summarily dismiss an employee
for misconduct.

25.5 Alternative Procedures
The procedure prescribed in subclause (1) shall not apply

where there is an agreement, in writing, between the employer
and the union that an alternative procedure shall apply for
disciplinary counselling of employees.

If no further warnings are given for a period of 2 years the
initial warning will be deleted from the employee’s record.

26.—REDUNDANCY
“Redundant” means being no longer required by an em-

ployer to continue doing a job because, for a reason that is not
a usual reason for change in the employer’s work-force, the
employer has decided that the job will not be done by any
person.

In the event that the employee’s position becomes redun-
dant and should the Company be unable to offer suitable
alternative employment, the employee will be terminated and
entitled to a redundancy benefit in line with the following
scale—

Years of Service Redundancy Benefit
Less than 1 year Nil
1 year and less than 2 years 4 weeks
2 years and less than 3 years 6 weeks
3 years and less than 4 years 7 weeks
4 years and over 8 weeks
A “week’s” pay is defined as the employee’s normal hourly

rate multiplied by 38 hours.

27.—CONFIDENTIALITY
The employee must keep confidential all commercially sen-

sitive information about the business of the Company acquired
during and after their employment. Disclosure may only be
made with the express consent of the Company. Unauthorised
disclosure by any employee may result in dismissal of em-
ployment and/or further action for damages in respect of any
loss caused by this disclosure.

28.—PAY INCREASES
During the life of this Agreement there shall be 2 pay in-

creases in addition to the increases under the new classification
structure—

3% 1 July 2001; and
3% 1 July 2002.

29.—JOURNEY PROTECTION INSURANCE
The Company is to provide to all employees covered under

the terms of this Agreement a Journey Protection Insurance in
accordance with the policy issued by the Insurer from the date
of registration of this Agreement with the Western Australian
Industrial Commission and until the 30 June 2003.

30.—INCOME PROTECTION INSURANCE
The Company hereby agrees to offer to all employees cov-

ered under the terms of this Agreement an income protection
Insurance policy in accordance with the policy issued by the
insurer from the date of registration of this Agreement with
the Western Australian Industrial Commission and until the
30 June 2003.

31.—EXECUTED AS AN AGREEMENT
For the Company—
Signed: W J Linden…(signed)
Date: 28April 00
Name in Full: WILLIAM JAMES LINDE.
Position: SECRETARY

Witnessed by—
M Seaward…(signed)
Witness Name in Full:
Malcolm Robert Seaward
Witness Address: 111 TORQUATA BLVD,

HELENA VALLEY
For the AMIEU—
Signed: D Hopperton …(signed)
Date:  28th April 2000
Name in Full: DAVID HAROLD HOPPERTON
Address: 79 STIRLING STREET, PERTH
Witnessed by—
J Da Silva …(signed)
Witness Name in Full: JOHN DA SILVA
Witness Address: 79 STIRLING STREET, PERTH
SCHEDULE 1—CLASSIFICATION STRUCTURE AND

DEFINITIONS.
(a) The Company will decide the numbers of employees

required from time to time at each level of the classification
structure according to its needs.

(b) Below are indicative tasks that are required of the
employee within each level, but employment in each level
is not limited to those tasks.

(c) Employees may progress through the classification struc-
ture on the basis of—

(i) a vacancy existing at the next level, given the num-
bers of employees required at that level as decided
by the Company according to Clause (a) above, and;

(ii) having been assessed as competent to the Compa-
ny’s standards for the next level.

(d) The parties may modify the content of the classification
structure during the life of this Agreement to take account of
new equipment and operational changes.

LEVEL I EMPLOYEE (entry level)
An employee at this Level performs supervised routine du-

ties of a manual nature and to the level of their training—
(1) Performs general cleaning, labouring, and garden-

ing duties;
(2) Exercises minimal judgement;
(3) Works under direct supervision; or
(4) Is undertaking structured training so as to enable the

employee to work at level 2.
INDICATIVE TASKS
General labouring, cleaning, gardening.
Loading of shipping containers with bagged or bulk prod-

uct.
Less than three months service, except where mutually

agreed to exceed this period.
GENERAL REQUIREMENTS
Carry out individual tasks under instruction
Understand and follow basic quality control procedures,

health and hygiene processes/techniques and OH&S stand-
ards

Work effectively as a team member
Communicate effectively
Undertakes training
Responsible for quality for their own work
Work in a team environment
LEVEL 2 EMPLOYEE
An employee at this Level has completed training, performs

supervised routine duties of a manual nature and to the level
of their training. At this Level an employee is capable of per-
forming work above and beyond the skills of an employee at
Level 1.

INDICATIVE TASKS
Performs all of the duties of a Level 1 plus—
Bagging, weighing, and storage of Meat and bone meal,

Fishmeal
Blood meal, Organic Fertiliser, Poultry meal, and Feather

meal.
Handling, storage, and dismemberment of dead animals.
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Operation of mobile equipment including Fork lift opera-
tion, hand trolleys, pallet trucks, overhead hoists and winch
operation.

Loading of trucks with finished product.

GENERAL REQUIREMENTS
Carry out individual tasks under instruction either individu-

ally or in a team environment
Understand and follow basic quality control procedures,

including the ability to recognise basic quality deviations and
faults

Health and hygiene processes/techniques and OH&S stand-
ards

Measure accurately
Work effectively as a team member
Communicate effectively
Undertake training
Some customer service skills
Responsible for quality of their own work
Work in a team environment
Maintain OH&S practices
Ability to record basic production information accurately
Understands and utilises basic statistical process control

procedures
Exercises minimal judgement
Is undertaking training so as to enable the employee to work

at level 2

LEVEL 3 EMPLOYEE
An employee at this Level is capable of performing work

above and beyond the skills of an employee at Level 2 and to
the level of the employee’s training.

INDICATIVE TASKS
Performs all tasks of a Level 2 plus—
Efficiently and effectively completes all tasks involved in

the Processing of poultry mortalities, fish and blood and the
subsequent

Production of Organic fertiliser, Feed grade tallow, fish meal,
fish

Oil, and blood meal
Operate all relevant tools and equipment involved in the

processing
Of poultry mortalities, fish and blood and the subsequent
Production of Organic fertiliser, Feed grade tallow, fishmeal,

fish Oil, and blood meal
Basic maintenance on all equipment
Receiving, despatching, distributing, sorting, checking,

packing
(other than repetitive packing in a standard container or con-

tainers in which such goods are ordinarily sold), documenting
and recording of goods, materials and components

Basic inventory control in the context of a production proc-
ess

Front end loader operation

GENERAL REQUIREMENTS
The employee is responsible for the quality of the employ-

ee’s own work, subject to routine supervision either
individually or in a team environment;

Exercises discretion within the employee’s level of skills
and training.

Organise individual tasks
Participate in provision of on the job training of others
Basic maintenance of equipment
Able to diagnose tool, machinery and equipment faults
Maintain OH&S practices
Ability to record basic production information accurately

LEVEL 4 EMPLOYEE
An employee at this Level is capable of performing work

above and beyond the skills of an employee at Level 3 and to
the level of the employee’s training.

INDICATIVE TASKS
Perform all tasks of a Level 3 plus—
Efficiently and effectively completes all tasks involved in

the Processing of Feather raw material and the subsequent
production of Feather meal.

Operate all relevant tools and equipment involved in the
processing of feather raw material and the subsequent pro-
duction of Feather meal.

Efficiently and effectively completes all tasks involved in
the Processing of Poultry Offal raw material and the subse-
quent Production of Poultry Offal Meal and Poultry Oil.

Operate all relevant tools and equipment involved in the
Processing of Poultry Offal raw material and the subsequent
Production of Poultry Offal Meal and Poultry Oil.

Possess high level of understanding of Australian Renderers
Association code of Practice as it applies to the production of
Poultry Offal Meal and Feather Meal.

Assists in the provision of on the job training.
Lubricates production machinery equipment, machine set-

ting, loading and operation, inventory and store control.
GENERAL REQUIREMENTS
Maintain OH&S practices
Ability to record basic production information accurately
LEVEL 5 EMPLOYEE
An employee at this Level is capable of performing work

above and beyond the skills of an employee at Level 4 and to
the level of the employee’s training.

INDICATIVE TASKS
Perform all tasks of a Level 4 plus—
Efficiently and effectively completes all tasks involved in

the Processing of Red Meat Offals, Fat and Bone, and Dead
Stock

And the subsequent production of Meat and Bone Meal and
tallow.

Operate all relevant tools and equipment involved in the
processing of Red Meat Offals, Fat and Bone, and Dead Stock
and the Production of Meat and Bone Meal and Tallow boiler
attendant.

GENERAL REQUIREMENTS
Works from complex instructions and procedures;
Assists in the provision of on the job training
Co-ordinates work in a team environment or works indi-

vidually under general supervision
Is responsible for assuring the quality of the employee’s

own work
Has knowledge of the employer’s operations as it relates to

production processes
Plan and organise own work
Provide effective internal service
Facilitate problem solving
Facilitate communication
Maintain OH&S practices
Ability to record basic production information accurately
Provide training
Maintain quality systems
LEVEL 6 EMPLOYEE
An employee at this Level is capable of performing work

above and beyond the skills of an employee at Level 5 and to
the level of the employee’s training—

INDICATIVE TASKS
Perform all tasks of a Level 5 plus—
Efficiently and effectively completes all tasks involved in

the
Processing of all effluent streams through the Dissolved Air
Flotation Plant.
Operate all relevant tools and equipment involved in the

processing
Of all effluent streams through the Dissolved Air Flotation

Plant.
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Have attended and successfully completed The Australian
Renderers

Association Accreditation Workshop on Hygienic Produc-
tion of Rendered Animal Products.

Possess an unrestricted Boiler Attendants Certificate for the
State of Western Australia.

Efficiently and effectively completes all tasks involved in
the Grading and subsequent storage of Meat and Bone Meal
and Tallow.

Operate all relevant tools and equipment involved in the
grading and subsequent storage of meat and bone meal and
tallow.

Efficiently completes all tasks involved in the co-ordination
of Tallow load outs for domestic and export purposes.

GENERAL REQUIREMENTS
Works from complex instructions and procedures
Assists in the provision of on the job training to a limited

degree
Co-ordinates the work of others in a team environment or

works individually under (little) general supervision
Is responsible for assuring the quality of the employee’s

own work
Has a knowledge of the employer’s operations as it relates

to production processes
Plan and organise own work
Provide effective internal service
Maintain effective operations
Monitor and maintain team skills
Identify, allocate, and monitor resources.
Provide advice in order to meet current and anticipated cus-

tomer’s needs

TRANSFIELD MAINTENANCE HBI
AGREEMENT 2000.
No. AG 205 of 2000.

2000 WAIRC 01046
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES TRANSFIELD PTY LTD TRADING AS

TRANSFIELD OPERATIONS AND
MAINTENANCE WA, APPLICANT
v.
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R S — W E S T E R N
AUSTRALIAN BRANCH, AND
OTHERS, RESPONDENTS

CORAM COMMISSIONER S J KENNER
DELIVERED THURSDAY 12 OCTOBER 2000
FILE NO/S AG 205 OF 2000
CITATION NO.
_______________________________________________________________________________

Representation
Applicant Mr P Stillman
Respondent Mr G Sturman
_______________________________________________________________________________

Order.
HAVING heard Mr P Stillman on behalf of the applicant and
Mr G Sturman on behalf of the respondents and by consent
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act, 1979, hereby orders—

(1) THAT the Transfield Maintenance HBI Agreement
2000 as filed in the Commission on 24 August 2000

in the terms of the following schedule be and is
hereby registered as an industrial agreement.

(2) THAT the Transfield Maintenance HBI Agreement
number AG 136 of 1997 be and is hereby cancelled.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

Schedule.

1.—TITLE
1. This Agreement shall be known as the Transfield Mainte-

nance HBI Agreement 2000.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Coverage of Agreement
4. Date of Operation
5. Relationship to Other Awards
6. Intent and Objectives of Agreement
7. World Best Practice
8. Parties Bound
9. Definitions

10. Consultative Committee
11. Enterprise Flexibility Provision
12. Avoidance of Disputes—Grievance Procedure
13. Contract of Employment
14. Induction
15. Wage Rates
16. Superannuation
17. Payment of Earnings
18. Hours of Work
19. Overtime
20. Redundancy
21. Annual Leave
22. Sick Leave
24. Bereavement Leave
25. Jury Service
26. Long Service Leave
27. Parental Leave
28. Public Holidays
28. Travelling and Accommodation
30. Cyclones
31. Protective Equipment
32. Carer’s Leave
32. Clothing
33 Trade Union Training

34. Campaign 2000

3.—COVERAGE OF AGREEMENT
This agreement shall apply to the employment of persons

employed by Transfield Pty Ltd, Transfield Operations and
Maintenance in the classifications referred to in clause 15 of
this Agreement and engaged in or in connection with the pre-
paratory work, alteration, repair, maintenance, servicing,
rehabilitation, refurbishment, modification, upgrades or com-
missioning of BHP Direct Reduced Iron Pty Ltd Port Hedland
assets and facilities. This Agreement shall apply to approxi-
mately 80 persons and an additional 150 persons (during
periods of shutdowns) employed by Transfield Pty Ltd,
Transfield Operations and Maintenance.

4.—DATE OF OPERATION
This agreement shall operate from Date of Registration and

shall remain in force until 30 June 2003.

5.—RELATIONSHIP TO OTHER AWARDS
This Agreement shall be read and interpreted wholly in con-

junction with the Metal Trades (General) Award No 13 of 1965
and the Electrical Contracting Industry Award No. R22 of 1978
(as at the 31st July 1997). Provided that where there is any
inconsistency between this Agreement and the Award this
Agreement shall prevail to the extent of any such inconsist-
ency.

6.—INTENT AND OBJECTIVES OF AGREEMENT
6.1 Objectives and Intent

6.1.1 Transfield Operations and Maintenance aims to
be a competitive contractor for plant and
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equipment maintenance, repair, servicing, reha-
bilitation, refurbishment, modification, upgrades
and other associated works and at all times search-
ing for and achieving client satisfaction in all
areas.

6.1.2 Transfield Operations and Maintenance is a leader
in gaining accreditation for its various activities
and will continue to provide excellence in serv-
ices consistent with its certification of Quality
Assurance Systems including ISO9002.

6.1.3 Through this Agreement and in line with the Com-
pany’s World Best Practice Program which is to
provide high quality services to the client and to
maintain and enhance its reputation for excellence
in service to plant, maintenance, repair, modifi-
cation and upgrades industries, the parties are
committed to—

* establishing and maintaining effective con-
sultative processes by maintaining a high
standard of employee communication
through which all areas of this Agreement
may be addressed;

* reviewing and adjusting as necessary, work
organisation and safety incorporating the
areas of task management, information
flow, planning, stores and equipment, qual-
ity and facility layout;

* the acceptance of total flexibility of jobs
and duties, and of improved work organi-
sation which means unimpeded flexibility
and interchangeability such that every in-
dividual employee (consistent with the
appropriate Skills Matrix analysis) will
perform any task that the employee is com-
petent to perform, provided the
management is satisfied that such tasks are
safe, legal and logical and the employee is
competent to carry out the duties and tasks.

* the avoidance of any action which might
disrupt the continuity of the work program
or reduce the effectiveness of Company’s
business or call into question the Compa-
ny’s reliability in the performance of its
business.

* reviewing and endorsing terms and condi-
tions of employment.

6.1.4 Summary of Objectives
The parties to this Agreement agree that Transfield
Operations and Maintenance must continue to
achieve real and sustained performance improve-
ment by embracing a philosophy of Continuous
Improvement (CI) and by continually improving
levels of client satisfaction, reliability, employee
satisfaction, product quality and productivity. The
parties agree that the introduction of Total Qual-
ity Management (TQM) principles, through
relevant processes will assist in achieving the
objectives of this Agreement.
It is agreed by all parties that all employees will
become familiar with the Intent, Objectives and
Strategies of this Agreement, particularly as they
relate to the concept outlined.

6.2 Strategies to Achieve the Objectives
6.2.1 This Agreement and implementation of the Com-

pany’s “World Best Practice Program” is
expected to result in the following benefits—

* Transfield Operations and Maintenance be-
ing internationally competitive;

* Reduction in time taken for a total proce-
dure to be completed through the
elimination of non-productive time e.g.
peaks and troughs in workload, excessive
handling;

* Reduction in errors and defects through ap-
plication of quality systems and effective
planning, scheduling and information flow;

* Reduced cost inputs through more efficient
use of the Company’s personnel and equip-
ment resources.

6.2.2 To ensure the objectives of this Agreement are
met the parties agree that the following strategies
form an integral part of the operations—

* Ensuring that at all times, terms and con-
ditions of employment will be based upon
specific needs of the Company to meet the
client’s needs.

* The Company and its employees will con-
stantly seek and be vigilant of
improvements in safety, methods of pro-
duction, work organisation, quality and in
other areas which will enhance the effec-
tiveness of the Company’s operations.

* The avoidance of any action which disrupts
or impedes works, including maintenance,
repairs or capital works by the prompt reso-
lution of employees’ concerns through
effective communication of relevant infor-
mation and ideas.

* The parties are committed to the develop-
ment and implementation of agreed
measures to improve the general level of
attendance and commitment to the aims of
the Company. Unauthorised absenteeism
is contrary to such intent.

* A commitment by the Company to the pro-
vision of appropriate training and career
opportunities to secure performance to full
capability.

* Maintenance of standards of conduct and
attendance necessary to ensure a safe and
efficient operation.

* The establishment of integrated and
multiskilled Work Teams as the preferred
and natural organisation of Work Groups.

6.2.3 The parties agree that during the life of this Agree-
ment the Company may trial new working
arrangements to facilitate and accommodate the
achievement of the Objectives and Intent of this
Agreement. Such trials may be carried out by a
section or sections of the workforce where the
majority of the employees in that section or sec-
tions agree.

6.2.4 The parties commit themselves to honour the full
implementation of this Agreement and understand
and accept that it creates obligations on the par-
ties. The employees can be expected to cooperate
to achieve the objectives of this Clause, work to-
gether, accept change so that everyone performs
to their full capability and potential—both as in-
dividuals and where applicable, as teams.

6.2.5 The parties are committed to Total Quality Man-
agement (TQM). This will be implemented
through the Company’s Quality Plan (and imple-
mented through the processes of Continuous
Improvement (CI).
In particular, it is recognised that the achievement
of ongoing contracts is dependent on continually
improving levels of productivity. The parties to
this Agreement realise that improved levels of
productivity during the term of the Agreement is
a prime objective.

6.3 Local Content
To the extent that it can influence the outcome, Transfield

Operations and Maintenance is committed to the utilisation
of labour, equipment and supplies from the local area and
Western Australia.

7.—WORLD BEST PRACTICE
7.1 The parties agree that World Best Practice is simply the

best way of doing things—it is a process of constantly chang-
ing and adapting to new pressures and work methods. World
Best Practices are not fixed. At any particular point in time, it
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is the method of operation to achieve exemplary levels of per-
formance. World Best Practice is not restricted to an
examination of cost, but also includes quality and timely com-
pletion of work in a safe and efficient manner.

7.2 Transfield Operations and Maintenance World Best Prac-
tice Programme includes—

* Understanding and measuring client needs.
* Job redesign through Continuous Improvement Proc-

esses;
* Multiskilled work force;
* Flexible work force, committed to change so as to

achieve improvements (e.g. working hours, elimi-
nation of demarcation, Process Improvement, etc.)

* Employee involvement and participation to achieve
best practice principles;

* Provision of healthy and safe working practices/en-
vironment;

* The achievement of excellence through continuous
improvement;

* Training and Education through the Skills Enhance-
ment Program;

* Employee and employer commitment and satisfac-
tion

7.3 All parties agree that international or other relevant Best
Practices should be identified and where they add value,
adopted in measuring and improving the efficiency of all
workplace functions.

8.—PARTIES BOUND
The Parties to this Agreement are—

Transfield Pty Ltd, Transfield Operations and Mainte-
nance in respect to its employees, whether members of
the Union or not, employed in the classifications referred
to in Clause 15.
The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Austral-
ian Branch (AFMEPKIU), its officers and members.
The Communications, Electrical, Electronic, Energy, In-
formation, Postal, Plumbing and Allied Workers Union
of Australia, Engineering and Electrical Division, West-
ern Australian Branch (CEPU).

For the purposes of negotiating this Agreement a single bar-
gaining unit was established comprising representatives of
employees and the unions listed above.

9.—DEFINITIONS
“Agreement” shall mean the Transfield Maintenance

HBI Agreement 2000.
“Authorised Absence” shall mean any absence from

work, including leave entitlements accruing pursuant to
this agreement, approved by the Employer.

“Commission” shall mean the Western Australian In-
dustrial Relations Commission.

“Company” shall mean Transfield Pty Ltd, Transfield
Operations and Maintenance and shall include other Di-
visions of Transfield Pty Ltd operating under the terms
and conditions of this Agreement.

“Employee” shall mean unless otherwise stated an em-
ployee of Transfield Pty Ltd, Transfield Operations and
Maintenance.

“Employer” shall mean Transfield Pty Ltd, Transfield
Operations and Maintenance and shall include other Di-
visions of Transfield Pty Ltd operating under the terms
and conditions of this Agreement.

“Transfield Operations and Maintenance” shall mean
Transfield Pty Ltd, Transfield Operations and Mainte-
nance.

“Union(s)” shall mean:—
* Those Union(s) named in Clause 8 Parties

Bound of this Agreement.

10.—CONSULTATIVE COMMITTEE
10.1 The parties agree to establish a consultative committee

to assist in creating a stable and co-operative environment for
the contract and to improve productivity, efficiencies and

communication. The consultative committee shall operate in
accordance with its charter and will consist of an equal number
of employee and management representatives elected by em-
ployees and management respectively. It is not the objective
of the parties to the agreement that the committee would over-
ride the function and responsibilities of management.

10.2 Functions Of the Committee
* To increase understanding of the Company’s objec-

tives and plans and to promote a more co-operative
approach to resolving problems.

* To identify problems and work co-operatively to de-
velop solutions in all areas of work.

* To promote improved industrial relations through
consultation and discussion with a view to minimis-
ing unnecessary lost time through industrial
disputation.

* To consult and consider efficient means to improve
safety, quality assurance and the environmental ef-
fects of the work sites.

* To participate in implementing the Skills Matrix and
Skills Enhancement and Training Program and re-
view of criteria for the classification levels to suit
the requirements of the Company.

* To contribute to the development of Best Practice
initiatives.

* To ensure propagation of experience, knowledge and
skills at all levels.

11.—ENTERPRISE FLEXIBILITY PROVISION
11.1 In this Clause a “relevant union” means an organisa-

tion that—
11.1.1 is party to this Agreement, and
11.1.2 has one or more members employed by the em-

ployer to perform work in workplaces covered
by this Agreement.

11.2 At each enterprise or workplace, consultative mecha-
nisms and procedures shall be established comprising
representatives of the employer and employees. Each relevant
union shall be entitled to be represented.

11.3 The particular consultative mechanism and procedures
shall be appropriate to the size, structure and needs of the
enterprise or workplace.

11.4 The purpose of the consultative mechanisms and pro-
cedures is to facilitate the efficient operation of the enterprise
or workplace according to its particular needs.

11.5 Where agreement is reached at an enterprise or
workplace or with the majority of employees in a section or
sections in the workplace through such consultative mecha-
nisms and procedures, and where giving effect to such
agreement requires this Agreement, as it applies to the enter-
prise or workplace, to be varied, an application to vary shall
be made to the Commission. The agreement shall be made
available in writing to all employees at the enterprise or
workplace and to the unions’ party to this Agreement.

11.6 When this Agreement is varied to give effect to an agree-
ment made pursuant to this Clause, the variation shall become
a schedule to this Agreement and the variation shall take prec-
edence over any provision of this Agreement to the extent of
any expressly identified inconsistency.

11.7 The agreement must meet the following requirements
to enable the Commission to vary this Agreement to give ef-
fect to it—

11.7.1 that the purpose of the agreement is to make the
enterprise or workplace operate more efficiently
according to its particular needs,

11.7.2 that the majority of employees covered by the
agreement genuinely agree to it, and

11.7.3 that the variation necessitated by the agreement
meets the requirements of a “no disadvantage”
test.

12.—AVOIDANCE OF DISPUTES—GRIEVANCE
PROCEDURE

It is a condition of employment and a fundamental require-
ment of this Agreement that this clause be observed in its
entirety by all parties to this Agreement.
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On all occasions, any issue, grievance or dispute over any
matter between the parties to this Agreement shall be settled
in accordance with this procedure. This shall apply whether
the matter in dispute relates directly to employment on loca-
tion or not, or whether it relates to a matter dealt with by this
Agreement, or not.

The parties recognise the importance of eliminating inter-
ruptions to work and resolving issues by direct negotiation.
Both the employer and employees will give the earliest possi-
ble notice of any issue or problem, which has the potential to
create disputation in the workplace.

12.1 Where a grievance or a dispute arises, the matter will
be initially discussed and resolved between the employee and
the employee’s immediate supervisor.

12.2 If the issue remains unresolved after discussions out-
lined above, the employee (and if the employee so desires, the
appropriate union delegate) and the site manager shall dis-
cuss and resolve the problem.

12.3 If the matter is still unresolved, then it shall be referred
to a senior management representative and the appropriate full
time union official. These parties must initiate steps to resolve
the matter quickly and amicably.

12.4 If a dispute arises either party may call upon the West-
ern Australian Industrial Relations Commission to provide the
services of the Deputy Registrar—Karratha to assist the par-
ties in the resolution of the dispute.

12.5 If the dispute still remains unresolved, either party may
refer the dispute to the Western Australian Industrial Rela-
tions Commission.

12.6 Unless the Parties agree otherwise each step in this
process should be completed within 48 hours and all parties
will make every endeavour to be available to resolve the griev-
ance or dispute.

12.7 While all the above steps are being undertaken, normal
work will continue. In the case of a dispute over the perform-
ance of work the status quo will continue to apply on the basis
of the work practices applying immediately prior to the griev-
ance or dispute arising. No party shall be prejudiced simply
by the fact that work continued while the process is being
followed.

12.8 Any industrial action will not affect the obligation of
Transfield Operations and Maintenance to ensure continuity
of BHP HBI-DRI operations. In the event of a stoppage, for
any reason, employees will carry out such duties as are neces-
sary to provide such continuous operations so that each train
can remain in production

13.—CONTRACT OF EMPLOYMENT
13.1 It is a term and condition of employment and of the

obligation and rights occurring under this Agreement that an
employee shall—

* Perform such work, (including shiftwork) and at any
location, as the employer shall, from time to time,
reasonably require, provided such employees have
been trained to the level of skill and competence re-
quired to perform such duties and have been
evaluated to have the appropriate skills and compe-
tence. Where training is required to enable the
employee to undertake any varied duties, the em-
ployee shall undertake such training within the
classification structure of this Agreement; and

* Recognise the requirement of the employer to have
an appropriate mix of classifications and skills dur-
ing any hours of work; and

* Properly use all appropriate protective clothing and
equipment provided for specified circumstances; and

* Use any technology and perform any duties which
are within the limits of the employee’s skill, compe-
tence and training, that can safely and legally be
performed; and

* Adhere to notified start and finish times for all work
periods; and

* Be required to commence and finish duties as di-
rected at any location; and

* Accept changed work practices and methods and
agreements on such matters that are designed to

improve performance, provided agreed consultative
processes are followed; and

* Comply with Client Occupational Health & Safety,
Environmental and Drug and Alcohol Policies in-
cluding testing programs; and

* Comply with the Avoidance of Disputes-Grievance
Procedure provided for in this Agreement.

13.2 Except as hereinafter provided, an employee shall be
deemed to be employed by the week, unless specifically en-
gaged as a casual employee.

13.3 Employment, for other than a casual employee, will be
on the basis of an initial one (1) month trial period during
which time either party may notify its intention to withdraw
from the contract of employment. A casual employee employed
continuously for a period of six weeks or beyond the duration
of a shutdown shall thereafter be engaged on a weekly basis.

13.4 A contract of employment under this Agreement may
be terminated in accordance with this clause, but this shall not
affect the employer’s right to dismiss an employee without
notice for serious misconduct that justifies summary dismissal
and an employee so dismissed shall be paid wages for time
worked up to the time of dismissal only.

Subject to the provisions of this clause, a party to the con-
tract of employment may, on any day give to the other party
the appropriate period of notice of termination of the contract
and the contract shall terminate upon the expiry of the notice
period.

13.5 Termination of Employment by the Employer
13.5.1 In order to terminate the employment of an em-

ployee (other than a casual employee or
employees engaged for a specific period of time
or for a specific task or tasks) the employer shall
give the employee the following notice—
Period of Continuous Service Period of Notice
Not more than 1 year 1 week
1 year but less than 3 years 2 weeks
3 years but less than 5 years 3 weeks
5 years and over 4 weeks

13.5.2 An employee who at the time of being given no-
tice is over 45 years of age and who at the date of
termination has completed two years continuous
service with the employer, shall be entitled to an
additional weeks notice to the notice prescribed
above.

13.5.3 Payment in lieu of notice in sub clause 13.5.1
and 13.5.2 shall be made if the appropriate no-
tice is not given. Provided that employment may
be terminated by part of the period of notice and
part payment in lieu thereof.

13.5.4 In calculating the payment in lieu of notice the
employer shall pay the employee the ordinary
wages for the period of notice had the employ-
ment not been terminated. In addition to the
ordinary wages the employee shall be entitled to
any allowances and payments that would be pay-
able for that period under this Agreement.

13.5.5 The period of notice prescribed in this clause shall
not apply in the case of casual employees, or
employees engaged for a specific period of time
or for a specific task or tasks.

13.5.6 For the purpose of this Agreement continuity of
service shall not be broken on account of—
13.5.6.1 any absence from work on account of

personal sickness or accident for which
an employee is entitled to claim sick
pay as prescribed by this Agreement
or on account of leave lawfully granted
by the employer or

13.5.6.2 any absence of reasonable cause, proof
of which shall be on the employee.

Provided that in the calculation of continuous service under
this Agreement, any time in respect of which an employee is
absent from work, (except for authorised absences from work
for which employee has an entitlement to be paid), shall not
count as time worked.
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13.6 Termination of Employment by the Employee

13.6.1 The notice of termination required to be given
by an employee (other than a casual employee)
shall be one week unless otherwise agreed be-
tween the parties.

13.6.2 If an employee fails to give the required notice or
having given such notice, leaves before the no-
tice expires, the employee forfeits the entitlement
to any moneys owing to the employee under this
Agreement except to the extent that those mon-
eys exceed the ordinary wages for the prescribed
period of notice.

13.7 Statement of Employment

13.7.1 The employer shall, upon receipt of a request from
an employee whose employment has been termi-
nated, provide to the employee a written statement
specifying the period of employment and the clas-
sification or the type of work performed by the
employee.

13.7.2 It is the intent of this sub-clause that casual em-
ployees whose employment has been terminated
will be given first offers of employment for fu-
ture casual employment, subject to availability
and skill requirements. If it is not the intention to
offer further employment the employer shall no-
tify the employee at the time of termination of
employment.

13.8 Casual Employees

13.8.1 A casual employee is one who is engaged and
paid as such and whose term of employment (ex-
cept in the event of a shutdown in which case it
will be for the period of the shutdown) is expected
to be less than six weeks. A casual employee, for
working ordinary time shall be paid the hourly
rate applicable to the classification of the indi-
vidual employee concerned, plus twenty percent
(20%).

13.8.2 Casual employees shall not be entitled to any
leave entitlements prescribed in this Agreement.

13.8.3 The period of notice of termination in the case of
a casual employee shall be one day (or in the event
of payment in lieu of notice 7.6 hours). A casual
employee who has been employed for the full
duration of a shutdown and is terminated at the
completion of that shutdown shall not be further
engaged (if required) for a period of at least 5
days.

13.9 Absence from Duty

The employer shall be under no obligation to pay for any
day not worked upon which the employee is required to present
for duty, except for authorised absences from work for which
the employee has an entitlement to be paid.

13.10 Standing Down Of Employees

The employer is entitled to deduct payment for any day or
part of a day on which an employee cannot be usefully em-
ployed because of any industrial action by any of the Unions
party to this Agreement, or by any other Association or Un-
ion, or through any breakdown in machinery or any stoppage
of work by cause for which the employer cannot reasonably
be held responsible.

13.11 Abandonment of Employment

13.11.1 The absence of any employee from work for
a continuous period exceeding five (5) work-
ing days without the consent of the employer
and / or without notification to the employer
shall be prima facie evidence that the employee
has abandoned their employment.

13.11.2 An employee, who is unable to notify the em-
ployer of absence due to unforeseen
hospitalisation or similar causes, shall be given
the opportunity to explain the reason for a
specified absence, which may lead, to rein-
statement.

14.—INDUCTION
Prior to or at the commencement of employment, all pro-

spective employees shall be required to attend and undertake
an induction program given by the Project Manager’s repre-
sentative in order to ensure that all employees are familiar
with the operation.

Aspects to be outlined at the induction include but are not
limited to—

* Scope, purpose and work carried out under this
Agreement.

* Familiarisation with, and adherence to, the terms of
employment contained within this Agreement gov-
erning each employee’s contract of employment.

* Adherence to Legislative (including Mines Safety
and Inspection Act 1994 and Mines Safety and In-
spection Regulations 1995), Client and Employer
occupational health and safety standards and require-
ments including an understanding of Client Safety,
Environmental and Drug and Alcohol Policies.

* Co-operative objectives regarding goals that the
Project Management has for the Contract.

* Specific reference to the application of the Avoid-
ance of Disputes—Grievance Procedure.

* Outline of House Rules, including disciplinary pro-
cedures.

* Cyclone Procedures.

15.—WAGE RATES
The parties to this Agreement commit to the development

and introduction of a Skills Matrix and Skill Enhancement
Program during the first year of the operation of this Agree-
ment. The overriding intent of such a program is to enable
each employee to complete to the maximum practical extent,
whole jobs, i.e. all of the tasks associated with a particular
job, provided that it is safe, legal, sensible, productive, that
the individual is competent and that it fits the needs of the
employer. The development and introduction of the matrix
will be carried out in conjunction with the Consultative Com-
mittee.

In the interim period employees shall be classified in ac-
cordance with the Classification Structure contained in the
Metal Trades (General) Award No 13 of 1965, clause 5 and
shall be paid the following hourly rate:—

15.1 Wage Rates
Classification
C8  $20.59
C9  $19.66
C10  $18.72
C11  $17.30
C12  $16.36
C13  $15.35
C14  $14.60
The above rates apply from the commencement of
this Agreement. The rates shall increase by 5% from
the beginning of the first pay period commencing
on or after 1 July 2001 and by a further 5% from the
beginning of the first pay period commencing on or
after 1 July 2002.

15.2 Allowances
Tool, Location and Leading Hand Allowances (as
applicable) shall be applied and paid as per the ap-
propriate clause in the Metal Trades (General) Award
1966. The rates of pay and allowances provided for
in this Agreement shall be in lieu of all rates of pay
and allowances that would otherwise be applied as
per the awards listed in clause 5 of this Agreement.

15.3 Licence Allowance
A Tradesman who holds, and in the course of em-
ployment, may be required to use a current ‘A’ grade
or ‘B’ grade licence issued pursuant to the relevant
regulation in force at the date of this Agreement un-
der the Electricity Act 1945 shall be paid an
allowance of $14.00 per week.
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15.4 Site Allowance
A site allowance of $2.50 per hour (flat) shall be
paid for each hour worked on the work site covered
by this Agreement. The allowance is paid in lieu of
any special rates and provisions and covers all fac-
tors associated with the site including but not limited
to environmental, dust, heat, confined space, height
etc.

15.5 Local Living Subsidy
A local living subsidy of $250.00 per week (increas-
ing to $260 per week from the first pay period
commencing on or after 1 January 2002) shall be
paid to employees resident in and maintaining a resi-
dence in the Port Hedland or adjacent area. The
allowance is paid in lieu of any other payment made
in respect of living and accommodation related ex-
penses and is subject to—

* the employee applying for the allowance and
producing evidence of local residency; and

* advising of any changes that would affect the
eligibility of payment.

The allowance shall be paid on a pro-rata basis in
respect of any week where the employee works less
than a week, except where the period of absence is
paid authorised leave.

15.6 Income Protection Insurance
The Company shall provide employees with Income
Protection Insurance covering accidents or illness,
excluding pre-existing conditions, subject to the fol-
lowing terms and conditions—

* The cost of the insurance not to exceed 1%
(excluding GST) of the employees gross earn-
ings and in the event that the claims experience
requires a review of the insurance plan, any
adjustment will be to the plan not to the cost
of the insurance premium.

* Minimum waiting period of at least14 days in
respect to each injury or illness and a cap on
average weekly earnings of $1,500.

* The insurance shall not include workers com-
pensation top up or lump sum benefits.

* All employees making claims may be required
to attend a company nominated medical prac-
titioner and if required participate in
rehabilitation programs.

* The income protection insurance cover will
be subject to the terms, conditions and exclu-
sions as defined by the insurance policy.

The Income Protection Insurance Policy will be put
in place as soon as practically possible after the reg-
istration of the Agreement in the WA Industrial
Relations Commission.

15.7 Skills Enhancement & Wage Rate Review
The parties to this Agreement are committed to the
development and introduction of a Skills Enhance-
ment Program so as to provide the opportunity for
employees to progress to a higher skill level and sub-
ject to operational requirements to a classification
level with a commensurate increase in the rate of
pay. This will be developed in conjunction with the
Consultative Committee and any resultant amend-
ments or variations to this Agreement will be
processed through the provisions of clause 11.

15.8 No Extra Claims
15.8.1 The Union party to this Agreement under-

takes that during the period of operation
of this Agreement there shall be no further
wage increase sought, or granted, except
for those provided under the terms of this
Agreement.

15.8.2 All parties undertake that the terms of the
Agreement will not be used to progress or
obtain similar arrangements or benefits in
any other division or enterprise.

15.8.3 This Agreement shall not operate to cause
an employee to suffer a reduction in ordi-
nary time earnings, or departures from the
standards of the Commission in regard to
hours of work, annual leave with pay or
long service leave with pay.

16.—SUPERANNUATION
16.1 In accordance with the requirements of the Superan-

nuation Guarantee (Administration) Act 1992 the employer
shall make the required contribution of ordinary time earn-
ings for each employee to the Transfield Retirement Fund or
to a superannuation fund nominated by the employee and
which is a complying fund for the purposes of the Act.

16.2 Notwithstanding the requirement that a contribution
be made to a superannuation fund or scheme nominated by an
employee, on and from the 30th June 1998, any such fund or
scheme shall no longer be a complying superannuation fund
or scheme for the purposes of this Clause unless—

16.2.1 The fund or scheme is a complying fund or
scheme within the meaning of the Superannua-
tion Guarantee (Administration) Act 1992 of the
Commonwealth;
and

16.2.2.1 Under the governing rules of the fund or scheme,
contributions may be made by or in respect of
the employee permitted to nominate a fund or
scheme.

16.2 The employee shall be entitled to nominate the com-
plying superannuation fund or scheme to which contributions
are to be made by or in respect of the employee.

16.4 The employer shall notify the employee of the entitle-
ment to nominate a complying superannuation fund or scheme
as soon as possible.

16.5 A nomination or notification of the type referred to in
subclauses 16.3 and 16.4 of this Clause shall, subject to the
requirements of regulations made pursuant to the Industrial
Relations Legislation Amendment and Repeal Act 1995, be
given in writing to the employer or the employee such is di-
rected.

16.6 The employee and employer shall be bound by the
nomination of the employee unless the employee and employer
agree to change the complying superannuation fund or scheme
to which contributions are to be made.

16.7 The employer shall not unreasonably refuse to agree to
a change of complying superannuation fund or scheme re-
quested by an employee.

16.8 Provided that on and from the 30th June 1998 and until
an employee thereafter nominates a complying superannua-
tion fund or scheme—

16.8.1 If one or more complying superannuation funds
or schemes to which contributions may be made
be specified herein, the employer is required to
make contributions to that fund or scheme, or one
of those funds or schemes nominated by the em-
ployer, or

16.8.2 If no complying superannuation fund or scheme
to which contributions may be made be specified
herein, the employer is required to make contri-
butions to a complying fund or scheme nominated
by the employer.

17.—PAYMENT OF EARNINGS
All moneys payable pursuant to this Agreement shall be paid

weekly or other arrangement as agreed between the employer
and the employee, by electronic transfer of funds into an ac-
count nominated by the employee with a bank or other financial
institution recognised by the employer. In the event that the
employee refuses to nominate such an account or closes such
account, the employer may pay such moneys to an account, in
the name of the employee, nominated by the employer.

18.—HOURS OF WORK
18.1 Ordinary Hours
The ordinary hours of work shall be an average of 38 per

week, to be worked on one of the following bases—
18.1.1 38 hours within a work cycle not exceeding seven

consecutive days, or
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18.1.2 76 hours within a work cycle not exceeding four-
teen consecutive days, or

18.1.3 114 hours within a work cycle not exceeding
twenty one consecutive days, or

18.1.4 152 hours within a work cycle not exceeding
twenty-eight consecutive days

18.2 The ordinary hours of work prescribed may be worked
on any days or all of the days of the week, Monday to Friday
inclusive and, except in the case of shift employees shall be
worked continuously, except for meal breaks, at the discre-
tion of the employer between 6.00am and 6.00pm provided
that the spread of hours may be altered by mutual agreement
between the employer and the majority of the employees in
the work section or sections concerned.

18.3 Flexible Hours of Work
To give effect to Transfield’s World Best Practice and Pro-

ductivity Improvement Policy, Hours of Work in this
Agreement will be structured in a manner designed to achieve
maximum continuity of operations without disruption to work
flow. Provided always that the re-adjustment of hours of work
do not compromise the actual lengths of time traditionally
allowed for the main meal break. The operational hours of
work will be rostered over a period of 90 hours per fortnight.

18.4 The ordinary hours of work prescribed herein shall not
exceed ten hours on any day provided that—

18.4.1 In any arrangement of ordinary hours where the
ordinary working hours exceed eight on any day,
the arrangement of hours shall be subject to agree-
ment between the employer and the majority of
employees in the work section or sections con-
cerned; and

18.4.2 By arrangement between the employer, and the
majority of employees in the work section or sec-
tions concerned, ordinary hours not exceeding
twelve on any day may be worked subject to—

(a) the employer and the employees concerned
being guided by the Occupational Health
and Safety provisions of the A.C.T.U. Code
of Conduct on 12-hour shifts;

(b) proper health monitoring procedures be-
ing introduced;

(c) suitable roster arrangements being made;
and

(d) proper supervision being provided.
18.5 Shift Work

18.5.1 The provisions of this clause apply to shift work.
18.5.2 The employer may roster employees to work shift

work and shall give such employees 24 hours
notice of the commencement of a shift or to
change from one shift to another. Where such
notice is not given the appropriate overtime rate
will be paid for all time worked until the expira-
tion of the notice period

18.5.3 For the purposes of this clause—
“Afternoon shift” means any shift finishing
after 6pm and at or before midnight.
“Night shift” means any shift finishing sub-
sequent to midnight and at or before 8am.

18.5.4 Where a shift commences at or after 11pm on
any day, the whole of that shift shall be deemed,
for the purposes of this Agreement, to have been
worked on the following day.

18.5.5 Except at regular change-over of shifts an em-
ployee shall not be required to work more than
one shift in each twenty-four hours.

18.5.6 Shift rosters shall specify the commencing and
finishing times of ordinary working hours of the
respective shifts. The method of working shifts
and/or the time of commencing and finishing
shifts, once having been determined may be var-
ied as to all or a section of the employees by
agreement between the employer and the said
employees or, in the absence of agreement by
twenty four hours notice by the employer.

18.5.7 Where any work is carried out on shifts, other
than day shift, and less than five consecutive af-
ternoon or five consecutive night shifts are worked
then employees employed on such afternoon or
night shifts shall be paid at overtime rates.
Provided that where the ordinary hours of work
normally worked are worked on less than five
days then the provisions above shall be as if that
number of consecutive shifts were substituted for
five consecutive shifts.
The sequence of work shall not be deemed to be
broken under the preceding paragraph by reason
of the fact that work is not carried out on a Satur-
day or Sunday or any other day that the employer
observes a shut down for the purposes of allow-
ing a 38 hour week, or on any holiday.

18.5.8 Employees working on afternoon or night shift
shall be paid, for such shift fifteen- percent more
than the employee’s ordinary rate prescribed by
this Agreement.

18.5.9 Employees working on the afternoon or night
shift will be entitled to a meal break of twenty
minutes without loss of pay.

19.—OVERTIME
19.1 Except as herewith provided, all time worked in ex-

cess of or outside of the ordinary working hours on any day,
shall be paid for at the rate of time and a half for the first two
hours and double time thereafter.

19.2 Work on a Sunday or commencing after noon on a
Saturday shall be paid at double time.

19.3 Work on a public holiday shall be paid at the rate of
double time and a half.

19.4.1 When overtime work is necessary it shall, wherever
reasonably practicable be so arranged that employees have at
least ten consecutive hours off duty between the work on suc-
cessive days.

19.4.2 An employee who works so much overtime between
the termination of ordinary work on one day and the com-
mencement of ordinary work on the next day that the employee
has not had at least ten consecutive hours off duty between
those times shall, subject to this paragraph, be released after
completion of such overtime until the employee has had ten
consecutive hours off duty without loss of pay for ordinary
working time occurring during such absence.

19.4.3. If, on the instructions of the employer, such an em-
ployee resumes or continues work without having had such
ten consecutive hours off duty, the employee shall be paid at
double time rates until the employee is released from duty for
such period and shall then be entitled to be absent until the
employee has had ten consecutive hours off duty without loss
of pay for ordinary working time occurring during such ab-
sence.

19.4.4 The provisions of this subclause are equally applica-
ble to an employee called into work on a Sunday or holiday
immediately preceding an ordinary working day.

19.4.5 Overtime worked as a result of a recall shall not be
regarded as overtime for the purpose of this sub-clause, when
the actual time worked is less than the minimum paid hours.

19.5 When an employee is recalled to work after leaving
the job they shall be paid at least four hours at the applicable
overtime rate. Where an employee is recalled to work they
may be required to carry out any other work or tasks in addi-
tion to those associated with the purpose of the recall.

19.6.1 Subject to the provisions of sub-clause 19.6.2 of this
subclause, an employee required to work overtime for more
than one and half-hours shall be supplied with a meal by the
employer or be paid a meal allowance of $10.00.

19.6.2 The provisions of subclause 19.6.1 do not apply in
respect of any period of overtime for which the employee has
been notified on the previous day or earlier that they will be
required—

20.—REDUNDANCY
20.1 Discussions before Termination

20.1.1 Where an employer has made a definite decision
that the employer no longer wishes the job the
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employee has been doing done by anyone and
that decision may lead to termination of employ-
ment, the employer shall hold discussions with
the employees directly affected and with their un-
ion or unions.

20.1.2 The discussion shall take place as soon as is prac-
ticable after the employer has made a definite
decision which will invoke the provisions of para-
graph 21.1.1 of this subclause and shall cover
among other things, any reasons for the proposed
termination’s, measures to avoid or minimise the
termination’s and measures to minimise any ad-
verse affect of any termination’s on the employees
concerned.

20.1.3 For the purpose of such discussion the employer
shall provide in writing to the employees con-
cerned and their union or unions, all relevant
information about the proposed termination’s in-
cluding the reasons for the proposed
termination’s, the number and categories of em-
ployees likely to be affected and the number of
employees normally employed and the period
over which the termination’s are likely to be car-
ried out. Provided that the employer shall not be
required to disclose confidential information the
disclosure of which would be inimical to the
employer’s interests.

20.2 Transfer To Lower Paid Duties
Where an employee is transferred to lower paid duties for

reasons set out in paragraph 20.1.1 of this clause the employee
shall be entitled to the same period of notice of transfer as the
employee would have been entitled to had the employment
been terminated, and the employer may at the employer’s op-
tion, make payment in lieu thereof of an amount equal to the
difference between the former ordinary weekly rate of wage
and the new lower ordinary weekly rate of wage for the number
of weeks of notice still owing.

20.3 Severance Pay
In addition to the period of notice prescribed for ordinary

termination in subclause 13.5, an employee whose employ-
ment is terminated for reasons set out in subclause 20.1 hereof
shall be entitled to the following amount of severance pay in
respect of a continuous period of service.

Period of Continuous Service Severance Pay
Up to one year Nil
1 year and up to completion of

2 years 4 weeks’ pay
2 years and up to completion of

3 years 6 weeks’ pay
3 years and up to completion of

4 years 7 weeks’ pay
4 years and over 8 weeks’ pay
(“Weeks’ pay” means the ordinary time rate of pay for
the employee.)

20.4 Employee Leaving During Notice
An employee whose employment is to be terminated for

reasons set out in paragraph 20.1.1 of this clause may termi-
nate employment during the period of notice and, if so, shall
be entitled to the same benefits and payments under this clause
had the employee remained with the employer until the ex-
piry of such notice. Provided that in such circumstances the
employee shall not be entitled to payment in lieu of notice.

20.5 Alternative Employment
The employer, in a particular redundancy case, may make

application to the Commission to have the general severance
pay prescription varied if the employer obtains acceptable al-
ternative employment for an employee.

20.6 Time Off During Notice Period
During the period of notice of termination of employment

given by the employer, an employee whose employment is to
be terminated for reasons set out in paragraph 20.1.1 of this
clause shall for the purpose of seeking other employment shall
be entitled to be absent from work during each week of notice
up to a maximum of eight ordinary hours without deduction
of pay.

20.7 Employees with Less Than One Year’s Service
Except as provided for in this sub-clause this clause shall

not apply to employees with less than one year’s continuous
service and the general obligation on the employer should be
no more than to give relevant employees an indication of the
impending redundancy at the first reasonable opportunity and
to take such steps as may be reasonable to facilitate the ob-
taining by the employees of suitable alternative employment.

Employees with less than one year’s continuous service shall,
where their employment is terminated for reasons other than
misconduct, be entitled to severance pay of $25.00 for each
completed week of service up to maximum of two weeks pay
(ordinary hours at the ordinary hourly rate, excluding allow-
ances.)

20.8 Employees Exempted

This clause shall not apply where employment is terminated
as a consequence of serious misconduct that justifies sum-
mary dismissal, or in the case of casual employees, apprentices
or employees engaged for a specific period of time or for a
specified task or tasks.

20.9 Leave Reserved

Leave is reserved to the parties to seek to vary this clause to
put into effect variations that arise as a consequence of gen-
eral standard decisions of the Western Australian Industrial
Relations Commission.

21.—ANNUAL LEAVE
21.1 Except as hereinafter provided a period of four con-

secutive weeks leave with payment as prescribed in subclause
21.2 hereof shall be allowed annually to an employee by the
employer after a period of twelve months continuous service
with that employer.

21.2 An employee before going on leave shall be paid the
wages the employee would have received in respect of the
ordinary time the employee would have worked had the em-
ployee not been on leave during the relevant period plus a
loading of 171/2%.

21.3 If any public holiday falls within an employee’s period
of annual leave and is observed on a day which in the case of
that employee would have been an ordinary working day there
shall be added to that period one day being an ordinary work-
ing day for each such holiday observed as aforesaid.

21.4 An employee whose employment terminates after the
employee has completed a twelve monthly qualifying period
and who has not been allowed the leave prescribed under this
clause in respect of that qualifying period shall be given pay-
ment unless—

21.4.1 the employee has been justifiably dismissed for
misconduct; and

21.4.2 the misconduct for which the employee has been
dismissed occurred prior to the completion of that
qualifying period.

21.5 If, after one month’s continuous service in any quali-
fying twelve monthly period an employee lawfully leaves the
employment or the employment is terminated by the employer
through no fault of the employee, the employee shall be paid
2.923 hours pay in respect of each completed week of con-
tinuous service. The leave loading shall not apply to
proportional leave on termination; except in the case of an
employee whose employment is terminated by the employer
for any cause other than misconduct.

21.6 Any time in respect of which an employee is absent
from work except time for which the employee is entitled to
claim sick pay or time spent on holidays or annual leave as
prescribed by this award shall not count for the purpose of
determining the employee’s right to annual leave.

21.7 In the event of an employee being employed by an
employer for portion only of a year, the employee shall only
be entitled, to such leave on full pay as is proportionate to the
employee’s length of service during that period with such
employer, and if such leave is not equal to the leave given to
the other employees the employee shall not be entitled to work
or pay whilst the other employees of such employer are on
leave on full pay.
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21.8 An employee, resident north of the 26th parallel of south
latitude, who proceeds on annual leave, is entitled to travel
assistance in accordance with the following provisions—

21.8.1 When an employee proceeds on annual leave the
employee shall be entitled to travel assistance in
the form of a return economy class air ticket to
Perth or reimbursement of actual travel costs up
to the value of a return economy class airfare to
Perth.

21.8.2 The entitlement to travel assistance shall apply
after 12 months continuous service and thereaf-
ter after each subsequent 12 months continuous
service and an eligible employee shall be enti-
tled to claim travel assistance in respect to two
trips per annum in relation to annual leave.

21.8.3 An employee whose spouse and/or dependents
(under 18 years of age) reside with the employee
shall be entitled to travel assistance in accord-
ance with the provision of sub clauses 21.8.1 and
21.8.2 provided that neither the spouse or
dependents are entitled to any other form of travel
assistance.

21.8.4 It is a condition of this clause that the benefits
apply only if the employee’s contract of employ-
ment continues after the leave is completed. If an
employee fails to resume work on completion of
the leave, the employer shall deduct the cost of
such travel assistance from any moneys due to
the employee.

21.9 The provisions of this clause shall not apply to casual
employees.

22.—SICK LEAVE
22.1 An employee shall be entitled to payment for non-at-

tendance on the ground of personal ill health or injury for one
sixth of a week’s pay for each completed month of service.

22.2 Payment hereunder may be adjusted at the end of each
accruing year, or at the time the employee leaves the service
of the employer, in the event of the employee being entitled
by service subsequent to the sickness in that year to a greater
allowance than that made at the time the sickness occurred.

22.3 The unused portion of the entitlement prescribed in
22.1.1 in any accruing year shall be allowed to accumulate
and may be availed of in the next or any succeeding year.

22.4 In order to acquire entitlement to payment in accord-
ance with this clause the employee shall as soon as reasonably
practicable advise the employer of their inability to attend for
work, the nature of the illness or injury and the estimated du-
ration of the absence. Provided that such advise other than in
extraordinary circumstances shall be given to the employer
within 24 hours of the commencement of the absence.

22.5 No employee shall be entitled to the benefit of this
clause unless they produce proof to the satisfaction of the
employer of such sickness provided that the employer shall
not be entitled to a medical certificate for absences of less
than three consecutive working days unless the total of such
absences exceeds five days in any one accruing year.

22.5.1 Subject to the provisions of this subclause, pro-
visions of this clause apply to an employee who
suffers personal ill health or injury during the time
when they are absent on annual leave and an
employee may apply for and the employer shall
grant paid sick leave in place of paid annual leave.

22.5.2 Application for replacement shall be made within
seven days of resuming work and then only if the
employee was confined to his place of residence
or a hospital as a result of personal ill health or
injury for a period of seven consecutive days or
more and produces a certificate from a registered
medical practitioner that they were so confined.
Provided that the provisions of this paragraph do
not relieve the employee of the obligation to ad-
vise the employer in accordance with 22.3 of this
clause if they are unable to attend for work on
the working day next following their annual leave.

22.5.3 Replacement of paid annual leave by paid sick
leave shall not exceed the period of paid sick leave

to which the employee was entitled at the time
they proceeded on annual leave and shall not be
made with respect to fractions of a day.

22.5.4 The provisions of this clause with respect to pay-
ment do not apply to employees who are entitled
to payment under the Workers’ Compensation
Act.

22.4 The provisions of this clause do not apply to casual
employees.

23.—CARER’S LEAVE
An employee may use up to 5 days (38 hours) of their sick

leave accrual, within each year of service, for the purpose of
care for any member(s) of their immediate family who are
sick and require care and support.

Requirements for notification and proof of absence shall be
as per the provisions of Clause 22 Sick Leave.

24.—BEREAVEMENT LEAVE
24.1 An employee (other than a casual employee) shall, on

the death within Australia of a wife, husband, father, mother,
father-in-law, mother-in-law, brother, sister, child or step-child
be entitled, on notice, to leave up to and including the day of
the funeral of such relation and such leave shall be without
deduction of pay for a period of not exceeding the number of
hours worked by the worker in three ordinary working days.
Proof of such death shall be furnished by the employee to the
satisfaction of the employer.

24.2 Payment in respect of compassionate leave is to be
made only where the employee otherwise would have been
on duty and shall not be granted in any case where the em-
ployee concerned would have been off duty in accordance
with his roster, or on long service leave, annual leave, sick
leave, worker’s compensation, leave without pay, holiday, or
a special day off.

24.3 For the purposes of this clause, the words “wife” and
“husband” shall include a person who lives with the employee
as a de facto wife or husband.

25.—JURY SERVICE
25.1 An employee (other than a casual employee) required

to serve on a jury shall, as soon as possible after being sum-
monsed to serve, notify the employer and provide proof of
attendance.

25.2 An employee required to serve on a jury shall be granted
leave of absence by the employer, without loss of pay, but
only for the period required to enable the employee to carry
out their duties as a juror. Any fees paid to an employee for
jury service shall be refunded to the employer.

26.—LONG SERVICE LEAVE
The Long Service Leave provisions set out in Volume 66 of

the Western Australian Industrial Gazette at pages 1 to 4 in-
clusive shall apply to employees covered by this Agreement.
Except in the case where contributions are being made on
behalf of employees pursuant to the Construction Industry
Portable Long Service Leave Act 1985.

27.—PARENTAL LEAVE
27.1 The provisions of Schedule 14, Parental Leave of the

Workplace Relations Act (Commonwealth) 1996 (the Act) are
incorporated into the terms of this Agreement.

27.2 For the purposes of this clause, the term Parental Leave
shall include entitlement to maternity leave, paternity leave
and adoption leave.

28.—PUBLIC HOLIDAYS
28.1 An employee is entitled to the following days which

will be observed as holidays without deduction of pay,
namely—

New Years Day
Australia Day
Good Friday
Easter Monday
Anzac Day
Labour Day
Foundation Day
Sovereign’s Day
Christmas Day
Boxing Day
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Provided further that for an employee (other than employed
offshore) employed north of the 26th parallel of south latitude,
Australia Day, Easter Monday, Foundation Day, Sovereign’s
Birthday and Boxing Day shall not be holidays, but in lieu
thereof there shall be added one week to the annual leave.
Other public holidays may be substituted for those listed herein
in order to comply with the Client site practices.

28.2 When any of the days mentioned above falls on a Sat-
urday the holiday shall be observed on the succeeding Monday
and when Boxing day falls on a Sunday or Monday the holi-
day shall be observed on the respective succeeding day. In
each case the substituted day shall be a holiday without de-
duction of pay and the day for which it is substituted shall be
regarded as an ordinary day.

28.3 By arrangement, the employer and employees may
agree to substitute another day for any of the public holidays
nominated above. Provided that an employee who works on a
day which otherwise would have been a public holiday will
be paid the ordinary rates for that day. In this case, the substi-
tuted day will be granted without deduction of pay. In all other
cases the day of observance for any holidays mentioned in
sub clause 28.1 shall be the day gazetted in the Western Aus-
tralian Government Gazette.

28.4 The provisions of this clause shall not apply to casual
employees.

29.—TRAVELLING AND ACCOMMODATION
29.1 Where an employee is engaged by the employer other

than in the locality in which work is being carried out under
this agreement and the employee is directed to proceed to that
locality and following the completion of the work return to
the place of engagement or where an employee is advised to
travel to the locality on an offer that employment would be
offered on arrival, the employer shall provide transport or fares
and reasonable expenses, including where required transport
of tools.

29.2 The employee shall be paid at the ordinary rate of pay-
ment for the time up to a maximum of eight hours in any
one-day incurred in travelling pursuant to the employer’s di-
rection.

29.3 Where distant employees (as defined in 29.1) are en-
gaged for shut downs etc., suitable board and lodging will be
supplied by the employer.

30.—CYCLONES
In the event of a cyclone alert the Transfield OH & S Com-

mittee will be convened to monitor and address the situation
with Transfield Operational Management.

31.—PROTECTIVE EQUIPMENT
31.1 The employer shall have available a sufficient supply

of protective equipment (eg. goggles, glasses, mitts, aprons,
leggings, sleeves, gumboots, ear protectors, helmets) for use
by employees, when engaged on work for which some pro-
tective equipment is reasonably necessary.

31.2 Where protective equipment is provided it shall be used
in the appropriate way and the employee shall sign an ac-
knowledgment on receipt of the equipment and shall be
responsible to ensure it is returned to the employer when fin-
ished using it or on leaving employment.

32.—CLOTHING
32.1 Permanent (weekly) employees, shall as soon as prac-

ticable after commencement of employment, be provided with
four sets of clothing and one pair of safety footwear. These
items will be replaced on a fair wear and tear basis.

32.2 Casual employees, shall as soon as practicable after
commencement of employment, be provided with two sets of
clothing and following the completion of eight weeks cumu-
lative service receive an additional set. These items will be
replaced on a fair wear and tear basis. Casual employees must
present themselves with suitable safety footwear. Following
the completion of eight weeks cumulative service replacement
safety footwear will be available on a fair wear and tear basis.

32.3 The employee shall be responsible for the laundry and
repair of the items listed above.

32.4 The issue of clothing as provided above will be subject
to the on-site Procedure.

33.—TRADE UNION TRAINING
Up to 5 days per annum shall be available between the un-

ion delegate(s) and their deputy(s) for the purposes of approved
Trade Union training courses, without loss of pay for ordi-
nary time earnings. Such leave will be granted subject to the
Project Manager being provided with at least two weeks writ-
ten notice of the course.

34.—CAMPAIGN 2001
The parties are aware of National Issues currently under

discussion and are committed to considering the relevance of
any outcomes to the business covered by this Agreement.

The progression of any issues beyond the stage of discus-
sions will depend on mutual agreement and no negative impact
to the business. By impact on the business this will include
the potential impact of any issue on the client’s operations
and the ongoing viability of their business.

The parties acknowledge that nothing in this clause shall
give rights to either party to take any form of industrial action
in pursuit of these outcomes.

This clause shall cease to apply on the expiry date of this
Agreement.

Transfield Pty Ltd—Transfield Operations and Maintenance
(WA)
Signed ............................... Date 24/8/2000
Name ................................
Witness .............................
The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Australian
Branch.
Signed ............................... Date 23/8/2000
Name ................................
Witness .............................
The Communication, Electrical, Electronic, Energy, Infor-
mation, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, Western
Australian Branch.
Signed ............................... Date 1/9/2000
Name ................................
Witness .............................

VINIDEX PTY LTD (MAINTENANCE SECTION—
PERTH SITE) ENTERPRISE BARGAINING

AGREEMENT 2000.
No. AG 237 of 2000.

2000 WAIRC 00914
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE AUTOMOTIVE, FOOD, METALS,

ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R S — W E S T E R N
AUSTRALIAN BRANCH

APPLICANT
v.
VINIDEX PTY LTD

RESPONDENT
CORAM COMMISSIONER J F GREGOR
DELIVERED TUESDAY, 17 OCTOBER 2000
FILE NO AG 237 OF 2000
CITATION NO. 2000 WAIRC 00914
__________________________________________________________________________

Result Registered Agreement
Representation
Applicant Mr G. Sturman appeared on behalf of the

applicant
Respondent No appearance on behalf of the

respondent
__________________________________________________________________________

Order.
HAVING heard Mr G. Sturman on behalf of the Applicant
and there being no appearance for the Respondent, and by
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consent, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the two parties
lodged in the Commission on 29 September 2000
entitled Vinidex Pty Ltd (Maintenance Section—Perth
Site) Enterprise Bargaining Agreement 2000 be registered
as an Industrial Agreement and replaces Agreement
No. AG30 of 1998.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the Vinidex Pty Ltd

(Maintenance Section—Perth Site) Enterprise Bargaining
Agreement 2000.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Scope
4. Incidence and Parties Bound
5. Date and Period of Operation
6. Relationship to Parent Award
7. Single Bargaining Unit
8. Training
9. Productivity Improvement Programme

10. Wages
11. Commitments
12. Disputes Resolution Procedure
13. Redundancy
14. Income Protection Insurance
15. One Site Agreement
16. Key Performance Indicators
17. Development of a Competency Based Pay Structure
18. Attendance Allowance Payment

3.—AREA AND SCOPE
This Agreement shall apply to the maintenance section of

Vinidex Pty Ltd with respect to employees engaged in classi-
fications specified in Clause 31. — Wages and Supplementary
Payments (including appendices 1 and 2 thereto) of the Metal
Trades (General) Award No 13 of 1965.

4.—INCIDENCE AND PARTIES BOUND
This Agreement shall apply to and be binding upon Vinidex

Pty Ltd and an estimated seven (7) employees employed in
the classifications referred to in Clause 3.—Area and Scope,
in the Western Region, and the Automotive, Food, Metals,
Engineering, Printing and Kindred Industries Union of Work-
ers, Western Australian Branch.

5.—DATE AND PERIOD OF OPERATION
This Agreement shall operate from 1st August, 2000 and

remain in operation until 31st July, 2002 and will not continue
in force after this date unless reviewed. All parties are com-
mitted to re-negotiating this Agreement and applying for its
continuation, replacement, or cancellation before the expiry
date.

6.—RELATIONSHIP TO PARENT AWARD
(1) This Agreement shall be read and interpreted wholly in

conjunction with the Metal Trades (General) Award No. 13 of
1965.

(2) Where there is any inconsistency between this Agree-
ment and the Award Stipulated, this Agreement shall prevail
to the extent of the inconsistency.

7.—SINGLE BARGAINING UNIT
(1) For the purposes of this Agreement and in accordance

with the decision in the January 1992 Western Australian State
Wage case, a single bargaining unit has been established by
way of a Consultative Works Committee. This Committee shall
be comprised of the following members—

– the Personnel Manager, the Manufacturing Manager;
and

– two representatives of the Maintenance Section
Workforce.

(2) The single bargaining unit shall be given all relevant
information to enable effective monitoring of the productiv-
ity improvement programme and other KPI Established during
the life of this Agreement.

8.—TRAINING
(1) The Consultative Works Committee will also act as a

Training Committee to establish, implement and monitor a
training programme applicable to the maintenance staff of
Vinidex at Perth. It is the intention of the Committee that op-
portunities will be made available for further enhancement of
both administrative and technical skills. Training may be on
or off-the-job but will be accredited and linked to a compe-
tency-based career path.

(2) Areas of training identified by the representative of the
Maintenance Section for inclusion in the programme are—

Restricted Electrical Licences
Pneumatics
Hydraulics

9.—PRODUCTIVITY IMPROVEMENT
PROGRAMME

In accordance with the enterprise agreement reached in Feb-
ruary 1994 the Productivity Improvement Programme will
continue.

Following is a list of those items that will continue to be
discussed with a view to maintaining—

(1) Consultation and Communication—
Two way communication between manufacturing
management and production employees and the
members of the maintenance section—

(2) Maintenance employees are to continue involvement
in—

(a) Customer Service, both internal and external.
(b) Reducing down time, waste and replacement

parts wherever possible.
(c) Projects to improve quality and output with-

out increasing maintenance costs.
(d) Maintaining and improving the housekeeping

standards of the maintenance work areas.
(e) Control of consumables.
(f) Plant design and modifications.
(g) Minimise the use of sick leave.
(h) Minimise overtime.
(i) Raising the priority of solving safety prob-

lems.
(j) Reducing the machine down time.
(k) Labour flexibility.

10.—WAGES
(1) Wage increases are payable as per Appendix ‘A’.
(2) The percentage increase and total rate shall be payable

on and from the date agreed between parties.
(3) These Wage increases are in recognition of the contribu-

tion of improving the factory efficiency in reducing
manufacturing variable costs to below set budgets.

11.—COMMENTS
(1) The parties undertake that the terms of this Agreement

will not be used to progress or obtain similar arrangements or
benefits in any other enterprise or Vinidex site.

(2) This Agreement shall not operate to cause any employee
to suffer a reduction in ordinary-time earnings, or to depart
from the standards of the Western Australian Industrial Rela-
tions Commission in regards to hours of work, annual leave
with pay or long service leave with pay.

(3) There shall not be any further wage increase for the life
of this Agreement, except where consistent with a State Wage
Case Decision.

12.—DISPUTES RESOLUTION PROCEDURE
(1) Any question difficulty or dispute shall be dealt with

pursuant to Clause 34 of the Metal Trades (General Award)
1966 No 13 of 1965.
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13.—REDUNDANCY
(1) This will be in accordance to the provisions of Clause

32A of the Metal Trades (General Award) 1966 with the ex-
ception of Paragraph (3) Severance: the rate will be—

(a) Less Than 1 Year Service—Nil Severance Pay
(b) More Than 1 Year Service—3 Weeks Pay for each

completed year of service with a maximum payment
of 52 weeks.

14.—INCOME PROTECTION INSURANCE
(1) Income protection insurance will be granted during the

life of this Agreement if this becomes a National Policy of
Vinidex Pty Ltd or granted in all other Vinidex Pty Ltd sites.

15.—ONE SITE AGREEMENT
The Consultative Committee will discuss the feasibility of

establishing a single site agreement covering all staff with the
exception of monthly paid staff in Western Region Vinidex
Pty Ltd. The aim of the proposed agreement is to strengthen
the working relationship between management, staff and as-
sociated unions.

16.—KEY PERFORMANCE INDICATORS
Over the life of this agreement the employees and manage-

ment are committed to identifying what are the key issues of
performance for the Maintenance Team on site. As a result,
management and the employees will identify a number of key
performance indicators to be implemented during the life of
this agreement to measure maintenance performance. These
indicators will allow both parties to have transparent measure
of maintenance performance and identify key areas for im-
provement.

17.—DEVELOPMENT OF A COMPETENCY
BASED PAY STRUCTURE

During the next 12 months the parties to this agreement will
develop a competency based pay structure. This system will
be designed to reward staff who have knowledge and are able
to demonstrate higher competencies that will benefit Vinidex
Perth.

18.— ATTENDANCE ALLOWANCE PAYMENT
The attendance allowance will be indexed by the same per-

centage and frequency as wage increases in this agreement.

APPENDIX ‘A’

POSITION GRADE 2.5% 2.5% 4%
01.08.00 01.02.01 01.08.01

_________________________ _________________________ ________________________
PAID PAID PAID

AWARD MARG RATE AWARD MARG RATE AWARD MARG RATE

Foreperson C8 518.90 279.10 816 518.90 299.10 836 518.90 333.10 870
L/H18.00 L/H18.00 L/H18.00

Elect-Fitter C7 537.80 186.20 742 537.80 205.20 761 537.80 235.20 791
Leading Hand L/H18.00 L/H18.00 L/H18.00

Fitter C8 518.90 173.10 692 518.90 190.10 709 518.90 219.10 738

Apprentice 3rd Year 419.94 132.06 552 419.94 146.06 566 419.94 168.06 588
(Mature Age)

WEST COAST CONCRETE & FORMWORK/BLPPU
AND THE CMETU COLLECTIVE

AGREEMENT 2000.
No. AG 238 of 2000.

2000 WAIRC 01004
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE WESTERN AUSTRALIAN

BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, CONSTRUCTION,
MINING, ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH,
APPLICANT
v.
WEST COAST CONCRETE &
FORMWORK PTY LTD,
RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY, 27 OCTOBER 2000
FILE NO AG 238 OF 2000
CITATION NO. 2000 WAIRC 01004
____________________________________________________________________________

Result Registered Agreement
____________________________________________________________________________

Order.
HAVING heard Ms L. Dowden on behalf of the Applicant
and there being no appearance for the Respondent, and by

consent, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the two parties
lodged in the Commission on 3 October 2000 entitled
West Coast Concrete & Formwork/BLPPU and the
CMETU Collective Agreement 2000 be registered as an
Industrial Agreement.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This agreement shall be known as the West Coast Concrete

& Formwork / BLPPU and the CMETU Collective
Agreement 2000.

2.—ARRANGEMENT
Clause No.

Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
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Clause No.
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
All In Payments 14
Pyramid Sub-Contracting 15
Dispute Settlement Procedure 16
Safety Dispute Resolution 17
Amenities 18
Training and Related Matters 19
Drug & Alcohol, Safety & Rehabilitation

Program 20
Clothing & Safety Footwear 21
Income Protection 22
Accident Pay 23
Union Membership 24
Y2K 25
Signatories to the Agreement 26
Appendix A—Drug & Alcohol, Safety and
Rehabilitation
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3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on West Coast Concrete &

Formwork Pty Ltd (hereinafter referred to as “the company”),
the Western Australian Builders’ Labourers, Painters and Plas-
terers Union of Workers and the Construction Mining Energy
Timberyards Sawmills and Woodworkers Union of Australia—
WA Branch (hereinafter referred to as “the unions”) and all
employees of the company eligible to be members of the un-
ions.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition of buildings or
other structures of any kind whatsoever.

This agreement shall apply in Western Australia only. There
are approximately 3 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after the date of signing and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previous 1 November 1 November 1 November
EBA Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67
Plaster, Fixer 17.82 18.71 19.65 20.63
Painter, Glazier 17.42 18.29 19.20 20.16
Signwriter 17.80 18.69 19.62 20.63
Carpenter/Roofer 17.93 18.85 19.79 20.78
Bricklayer 17.75 18.63 19.61 20.59
Refractory Bricklayer 20.38 21.40 22.47 25.59
Stonemason 17.93 18.82 19.76 20.75
Rooftiler 17.62 18.50 19.43 20.40
Marker/Setter Out 18.46 19.38 20.35 21.37
Special Class T 18.69 19.62 20.61 21.64

APPRENTICE RATES
Previous 1 November 1 November 1 November

EBA Rate 1999 2000 2001
Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Plasterer, Fixer
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15
Painter. Glazier
Year 1 (.5/3/5) 7.32 7.68 8.06 8.47
Year 2 (1/3), (1.5/3.5) 9.58 10.06 10.56 11.09
Year 3 (2/3), (2.5/3.5) 13.06 13.72 14.40 15.12
Year 4 (3/3), (3.5/3.5) 15.33 16.10 16.90 17.74
Signwriter
Year 1 (.5/3.5) 7.48 7.85 8.24 8.66
Year 2 (1/3, 1.5/3.5) 9.78 10.28 10.79 11.35
Year 3 (2/3. 2.5/3.5) 13.35 14.02 14.72 15.47
Year 4 (3/3, 3/5/3.5) 15.66 16.45 17.27 18.15
Carpenter/Roofer
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Bricklayer
Year 1 7.46 7.82 8.24 8.65
Year 2 (1/3) 9.76 10.25 10.79 11.32
Year 3 (2/3) 13.31 13.97 14.71 15.44
Year 4 (3/3) 15.62 16.39 17.26 18.12
Stonemason
Year 1 7.54 7.92 8.31 8.73
Year 2 (1/3) 9.86 10.37 10.88 11.43
Year 3 (2/3) 13.45 14.14 14.84 15.59
Year 4 (3/3) 15.78 16.59 17.42 18.29
Rooftiler
6 months 10.04 10.54 11.07 11.62
2nd 6 months 11.04 11.59 12.17 12.78
Year 2 12.90 13.55 14.23 14.94
Year 3 15.14 15.90 16.70 17.54

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase redundancy contributions on

behalf of each employee to the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $75 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.
On 1st July 2002 the Company will make a payment of $90
per week per employee.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.
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Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

(e) Employees shall have the option of converting to a
cash payment all sick leave entitlements over 5 days.
Payment shall be made on the last pay period prior
to the Christmas closedown.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2.  It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.5146

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

� referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

� referred to a disputes board for determination; or
� referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—AMENITIES
1. The parties agree that it is the responsibility of the com-

pany to ensure that the amenities prescribed by the Award are
provided as a minimum. Where, however, that standard is not
maintained due to an action or event beyond the control of the
company, the union agrees that the company should be al-
lowed reasonable time in which to rectify the problem. If the
company acts promptly to rectify the problem, there should
be no interruption to work from industrial stoppages, bans
and limitations.

2. In all instances, the following procedure shall be ob-
served—

3. A uniformly high standard of amenities and facilities such
as ablution blocks, change rooms, crib sheds, etc. shall be
provided.

4. All Sheds shall be weatherproof and soundly constructed
to an approved standard with sufficient windows and doors,
adequate ventilation and lighting. They must have a floor above
ground level and be lined on ceilings and walls.

5. Mess Shed/s fitted with fly screens are provided for ex-
clusive use of workers and not for the storage of employers’
equipment, tools and materials.

6. Shed/s shall provide not less that 0.75 square metres of
floor space per person employed at any one time, provided
that the area be not less than 4.65 square metres. Fixtures,
other than tables and chairs, shall not be included when cal-
culating floor space.

7.  Where 5 or more persons are employed at one time, the
floor area shall not be less than 9 square metres.

8. Adequate facilities are to be provided for warmth and for
drying clothes eg. strip heaters.

9. Provided that 20 or more persons are employed on the
site at any one time, the employer shall provide a separate
shed or sheds for messing, which shall be of such dimension
as to provide not less than 0.75 square metres of floor space
per person.

10. Where less than 20 persons are employed on site, Regu-
lation 3.20—Workplace Facilities of the Occupational Safety
and Health Regulations 1996 shall apply to provisions of
messing and changing facilities.

11. In the changing facilities, separate clothes-hanging fa-
cilities for each person employed are to be provided (coat hooks
only to be used).

12. In the changing facilities, sufficient seating accommo-
dation for the changing of work apparel is to be provided.

13. In the messing facilities, sufficient tables with fixed wash-
able laminated or vinyl surface, and seating for the taking of
meals, are to be provided.

14. Food warming facilities to be supplied, together with a
supply of cool, clean water conveniently accessible, as well
as boiling water at meal/rest breaks.

15. Receptacle for garbage with bin liner and rat and fly
proof is to be supplied in mess area, and emptied regularly.

16.  A washable vinyl floor surface in all facilities is to be
provided.

17. Shelving is to be supplied in the mess shed for storage
(cups, lunch bags, etc).

18. All facilities are to be cleaned and disinfected on a regu-
lar basis.

19. All mess sheds shall be supplied with reverse cycle air-
conditioning.

20. Toilet blocks shall be soundly constructed and roofed
with weatherproof material. The floor of each toilet shall be
well-drained and constructed of concrete, bricks and cement,
or other approved materials which shall be impervious to water.
Every toilet shall be well lighted by natural or artificial light
and shall be ventilated. Each toilet shall have a hinged door,
capable of being fastened on the inside, lift seats/flaps and
toilet paper.

21. Where practicable, toilets to be connected to sewerage
before commencement of the job.

22. Toilet/urinal location to be conveniently accessible to
employees, but not so close as to cause a nuisance to those
persons.

23. Where necessary, portable water seal toilets of an ap-
proved standard are to be provided and regularly serviced.

24. Conveniently accessible toilets and urinals are to be dis-
tributed every 5th floor on multi-storey constructions.

25. Toilets and urinals are to be washed daily with disin-
fectant and kept in clean, hygienic condition.

26. Adequate washing facilities, suitably drained, and was
basins/troughs are to be supplied with running water.

27. Soap and towels are to be supplied.
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28. The following toilet/urinal ratio shall be applied in re-
spect to all employees—

Employees Toilets Urinals
1-5 1 Nil
6-10 1 1
11-20 2 2
21-35 3 4
36-50 4 6
51-75 5 7
76-100 6 8

NB. For each additional 20 persons or part thereof up to
200 persons or part thereof up to 200 persons, one additional
urinal and one additional toilet is required. For each addi-
tional 35 persons or part thereof in excess of 200 persons, one
additional urinal and one additional toilet is required. If a slab
urinal is provided, each 600mm shall be regarded as one uri-
nal.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

 The time of taking leave shall be arranged so as to mini-
mise any adverse effect on the employer’s operations. The
onus shall rest with the employer to demonstrate an inability
to grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The Company will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, to be replaced on a fair wear and

tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties.

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

� 31 December 1999
� 28 February 2000
� 31 December 2000
� 28 February 2001

26.—SIGNATORIES
BLPPU
common seal
K. Reynolds
Date: 22/09/00
CMETU
common seal
J. McDonald
Date: 22/09/00
The Company:
............................................
SIGNATURE
Date:   14  / 09  / 00
Company Seal
Manuel Costa
PRINT NAME

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
* Site safety and the involvement of the site safety commit-

tee
* Peer intervention and support
* Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.
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d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get
help.

• Must undertake and continue with the recom-
mended treatment to maintain the protection
of this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties referred to in Sched-

ule A and shall apply to construction work undertaken by
principal contractors who are members of CCA and who are
engaged in the commercial/industrial sector of the building
industry in the state of Western Australia within a 50km ra-
dius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the relevant building construc-
tion awards as well as any industrial or certified agreements
made in conjunction with those awards which do not prescribe
a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.95
Above $2.17m to $4.55m $2.30
Over $4.55m $2.90

Renovations, Restorations and/or Refurbishment
Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.75
Above $2.17m to $4.55m $1.95
Over $4.55m $2.50

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17 m $1.75
Above $2.17m to $4.55m $1.95
Over $4.55m $2.50
Renovations, Restorations and/or Refurbishment
Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.65
Above $2.17 m to $4.55m $1.85
Over $4.55m $2.10
The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O. but
not including the C.B.D. or West Perth (as de-
fined)
Project Contractual Value Site Allowance
Up to $1 m NIL
Above $1 m to $2.17 m $1.35
Above $2.17m to 6m $1.65
Above $6m to $11.98m $1.90
Above $11.98m to $24.43m $2.10
Above $24.43m to $60.5m $2.40
Over $60.5m $2.60

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River. (Refer attached Map 1).

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street. (Refer attached Map 2).

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 January each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 September and accordingly,
the site allowance amounts shall be adjusted up or down to
the nearest five cents. Provided that where adjustment equates
to less than two cents, existing allowance levels shall be main-
tained.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 Sep-
tember. Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the BTA will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.
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8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to
discuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to operate for the life of the particu-
lar project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 2000.

14. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

15. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or building where the structure exceeds 10 metres in
height (excluding sprires, flagpoles and the like).

16. Application to Apprentices
a) The rates prescribed in clause 4 of this agreement shall

apply to all apprentices commencing employment after 31
December 1998 in the same proportion as the percentage of a
tradesperson’s wage rate as prescribed by the appropriate award
or Enterprise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

b) Fares and Travel Allowances—Apprentices shall receive
100% of all fares and travel allowances paid.

17. Provision of Canteen
It is agreed that a staffed canteen shall be provided where a

project exceeds $35 million in value and where the operation
of the canteen is financially self supporting in respect of
consumables. The Canteen shall come into operation when
on site worker levels exceed 50 and to cease when the worker
levels reduce to below 50.

18. Provision of Nurse
It is agreed that a qualified nurse shall be engaged where

the forecast long term staffing levels for a project exceed 100
(one hundred) or when actual numbers exceed 100 notwith-
standing that forecasts may have been below that level. The
nurse shall commence duties when staffing levels reach 50
(fifty) and shall terminate when levels reduce to 50 (fifty).
The requirement for the provision of a nurse shall be waived
if the project is adjacent to a hospital with a public emergency
department.

19. Apprentice Ratio to Tradespersons
There shall be at least one apprentice employed on site to

every 6 tradespersons employed on site.

WESTERN AUSTRALIAN GOVERNMENT
RAILWAYS COMMISSION FREIGHT RAILWAY

SYSTEM AGREEMENT 2000.
No. AG 251 of 2000.

2000 WAIRC 01017
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES WESTERN AUSTRALIAN

GOVERNMENT RAILWAYS
COMMISSION, APPLICANT
v.
THE AUSTRALIAN RAIL, TRAM
AND BUS INDUSTRY UNION OF
EMPLOYEES, WEST AUSTRALIAN
BRANCH, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED TUESDAY, 31 OCTOBER 2000
FILE NO AG 251 OF 2000
CITATION NO. 2000 WAIRC 01017
_______________________________________________________________________________

Result Agreement registered
Representation
Applicant Mr D F Johnston
Respondent Ms J Kaur
_______________________________________________________________________________

Order.
Having heard Mr D F Johnston on behalf of the Applicant and
Ms J Kaur on behalf of the Respondent and by consent the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders that the West-
ern Australian Government Railways Commission Freight
Railway System Agreement 2000 as filed in the Commission
on 23 October 2000 in the terms of the following schedule be
and is hereby registered as an industrial agreement.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement will be known as the Western Australian

Government Railways Commission Freight Railway System
Agreement 2000.

2.—ARRANGEMENT
1 Title
2 Arrangement
3 Application and Parties to this Agreement
4 Term of Agreement
5 Number of Employees Bound
6 Relationship with Parent Award
7 Leave Equalisation Allowance
8 No Further Claims
9 Disputes Settlement Procedure

10 Signatories to this Agreement

3.—APPLICATION AND PARTIES TO THIS
AGREEMENT

This Agreement will be binding on the Western Australian
Government Railways Commission (“the employer”), the
employees of the Commission working in classifications speci-
fied in clause 14 of the Government Railways Locomotive
Enginemen’s Award 1973—1990 No 13 of 1973 (the
“Award”), and the Australian Rail, Tram and Bus Industry
Union of Employees, West Australian Branch.

4.—TERM OF AGREEMENT
This Agreement shall operate from the commencement of

the first pay period on or after the date of registration of this
Agreement and expire on 31March 2001, or the date of com-
pletion of the sale of the assets of the freight business of
Westrail, whichever occurs first.

Not more than 28 days before the expiry of this Agreement,
one or both parties shall lodge a notice of intention to retire
from this Agreement.
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5.—NUMBER OF EMPLOYEES BOUND
It is estimated that 92 employees will be bound by this Agree-

ment on registration.

6.—RELATIONSHIP WITH PARENT AWARD
This Agreement shall be read and interpreted in conjunc-

tion with the Award, provided that where any inconsistency
exists between this Agreement and the Award, this Agreement
shall take precedence.

7.—LEAVE EQUALISATION ALLOWANCE
(1) When an employee commences annual leave or long

service leave after the date of commencement of this Agree-
ment, or such leave is paid out, the following allowance shall
apply—

the employee’s average ordinary time weekly earnings
including ordinary time roster payments, distance and
held away from home allowance where such allowances
form part of the guaranteed ordinary hours of work, and
kilowatt allowances, calculated over the 12 months
preceeding the taking of the leave, or to 31 October 2000,
whichever occurs first;
less
the employee’s Award base rate of pay.

(2) This allowance is payable in addition to the employee’s
Award base rate of pay and is in lieu of any other allowances
which might otherwise apply.

(3) This clause operates to the exclusion of subclause
29(1)(d) of the Award.

(4) This clause shall cease to have effect on 31 March 2001,
or the date of completion of the sale of the assets of the freight
business of Westrail, whichever occurs first.

8.—NO FURTHER CLAIMS
No further claims shall be pursued for the term of this Agree-

ment except pursuant to the State Wage Case Principles or for
the insertion of test case provisions in the Award.

9.—DISPUTES SETTLEMENT PROCEDURE
(1) The objective of this procedure is to avoid and settle

disputes between the parties to this agreement and between
employees and the employer by direct consultation and nego-
tiation so as to avoid disruption of customer services.

(2) Where an issue comes to an employee’s notice the em-
ployee shall raise the matter with the employer as soon as
reasonably possible and discussions shall take place between
the employee and the local manager within three clear days of
the issue being raised with a view to resolving the matter at
the local level. Both the manager and the employee may in-
volve other relevant persons in the discussions.

(3) Where the issue is not resolved, or a way to resolve the
issue is not agreed, after the three clear days, the issue may be
referred to senior management of the employer and the state
branch of the union. Employer and union representatives will
attempt to resolve the issue within a further four days.

(4) Where an issue is first raised with the employer by the
union the parties will attempt to resolve the issue within four-
teen clear days of the issue being raised.

(5) While the parties are endeavouring to resolve the issue
in accordance with this procedure the provision of services to
customers will be maintained and the employer and employ-
ees will continue to work in accordance with normal practice.
No action taken by either party to maintain services while this
procedure is being complied with will be deemed to prejudice
the position of either party in respect of the dispute.

(6) Where, having complied with this procedure, the parties
are unable to resolve the issue in dispute either party may
seek the assistance of the W.A. Industrial Relations Commis-
sion.

10.—SIGNATORIES TO THIS AGREEMENT
The Common Seal of the Western Australian Government

Railways Commission was hereunto affixed in the presence
of—

.............Signed............. A/Commissioner

.............Signed............. Secretary
Date

Signed for and on behalf of the Australian Rail, Tram and
Bus Industry Union of Employees, West Australian Branch
by
.............Signed............. A/State Secretary
Date 16/10/2000.

————————

WESTERN AUSTRALIA ARMAGUARD CLERICAL
ENTERPRISE AGREEMENT II. STUART STREET,

PERTH.
No. AG 230 of 2000.

2000 WAIRC 00939
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES MAYNE NICKLESS LIMITED T/AS

ARMAGUARD
APPLICANT

v.
AUSTRALIAN MUNICIPAL,
ADMINISTRATIVE, CLERICAL AND
SERVICES UNION OF EMPLOYEES,
W.A. CLERICAL AND
ADMINISTRATIVE BRANCH

RESPONDENT
CORAM COMMISSIONER P E SCOTT
DELIVERED FRIDAY, 20 OCTOBER 2000
FILE NO/S AG 230 OF 2000
CITATION NO. 2000 WAIRC 00939
___________________________________________________________________________

Result Agreement registered
___________________________________________________________________________

Order.
HAVING heard Ms M Armstrong on behalf of Mayne Nickless
Limited t/as Armaguard and Ms E Cole and with her Mr S
Bibby on behalf of the Australian Municipal, Administrative,
Clerical and Services Union of Employees, W.A. Clerical and
Administrative Branch, and by consent, the Commission, pur-
suant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the Western Australian Armaguard Clerical En-
terprise Agreement II in the terms of the following
schedule be registered on the 9th day of October 2000
and shall replace the Western Australian Armaguard
(ASU) Enterprise Agreement (No. AG 255 of 1996).

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as Western Australia

Armaguard Clerical Enterprise Agreement II. Stuart Street
Perth.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope and parties bound by the Agreement
4. Date and Term
5. Relationship to Existing Award

5A. Replacement
6. Purpose of Agreement
7. Dispute Settlement Procedure
8. Wages Outcome
9. Meal Breaks

10. Tea Breaks
11. Roster Changes
12. Part time employment
13. Casual employment
14. Employee portability
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15. New technology and Work Systems
16. Electronic Funds Transfer
17. Ordinary Hours of Work
18. Meal allowance
19. Weekend (Saturday/Sunday) Penalty Rates
20. No Further Claims
21. Discrimination
22. Redundancy Agreement
23. Signatories to Agreement
Appendix A: Managing Performance

3.—SCOPE AND PARTIES BOUND TO
AGREEMENT

This is an agreement binding upon Mayne Nickless
Limited trading as Armaguard Stuart St, and the Australian
Municipal, Administrative, Clerical and Services Union of
Employees, Western Australian Clerical and Administrative
Branch (ASU), in relation to employees who are required to
perform work covered by this Agreement and the Award
detailed in Clause 5.

There are an estimated 35 employees covered by the provi-
sions of this Agreement as at the date of registration.

4.—DATE AND TERM
(i) This agreement shall operate from the first pay period

commencing on the date of certification and remain in force
for a period of two (2) years.

(ii) The parties undertake to commence negotiations to re-
new the terms of the Agreement three months prior to the
expiration of the Agreement.

5.—RELATIONSHIP TO EXISTING AWARD
This agreement shall be read and interpreted wholly in con-

junction with the Clerks’ Commercial, Social and Professional
Services Award No.14 of 1972. Should there be any incon-
sistency between this agreement on the one hand and the award
on the other, this agreement will prevail to the extent of any
inconsistency.

5A.—REPLACEMENT
This Agreement cancels and replaces the Western Austral-

ian Armaguard (ASU) Enterprise Agreement (No. AG 255 of
1996).

6.—PURPOSE OF AGREEMENT
(i) The purpose of this Agreement is to enable the parties to

develop and implement working arrangements that increase
flexibility in the organisation and further improve productiv-
ity and efficiency at the enterprise.

(ii) The Agreement provides salary increases that recognise
and reward the contribution of staff in achievement or pro-
ductivity improvements. It also provides for the adoption of
different work practices as well as recognising future
efficiencies to be delivered through the implementation of the
Agreement.

(iii) The parties to this agreement are committed to ensur-
ing that the organisation and staff are best placed to meet
present and future operational demands.

(iv) The parties to this agreement will make every effort to
ensure the job security of employees covered by this agree-
ment, safe-working conditions, well structured career paths
which are complimented by regular training of all staff.

7.—DISPUTE SETTLEMENT PROCEDURE
Where a dispute, question or difficulty concerning the op-

eration of this Agreement arises, the following steps shall be
taken—

(i) As soon as practicable after the issue or claim has
arisen, it shall be considered jointly by the appro-
priate Branch Manager, the employee or employees
concerned and where the employee(s) so request(s),
the Australian Services Union Workplace Repre-
sentative.

(ii) If the dispute is not resolved the issue or claim shall
be considered jointly by employees concerned and
where the employee(s) so request(s) the union
workplace representative, all of whom shall attempt
to settle the dispute.

(iii) If the dispute is not resolved, the issue or claim shall
be considered jointly by the employer, the employee
or employees concerned and where the employee(s)
so request(s), an official of the Union, all of whom
shall attempt to settle the dispute.

(iv) While the above procedures are being followed, on
a “without prejudice” basis the change in work prac-
tices or procedures, which are the direct subject of
the dispute, will be maintained at those immediately
prior to the change that resulted in the dispute.

(v) If the dispute is not resolved within ten working days
it may then be referred to the Western Australian
Industrial Relations Commission for assistance in
resolving the dispute. Provided that before doing so,
the persons involved in the grievance or dispute shall
make all reasonable attempts to resolve the griev-
ance or dispute in accordance with the above
procedures.

8.—WAGES OUTCOME
• 5% on or after the nearest pay period from the date the

parties sign the Agreement.
• 5% twelve months after signing by parties

9.—MEAL BREAKS
A meal break shall be taken at a time mutually agreed be-

tween the employer and the employee after no more than 6
hours’ work. If agreement is reached, employees may take
their meal break earlier than 6 hours after commencing. Such
meal break shall be one hour, except in cases where the em-
ployer and the employee agree that the meal break shall for a
lesser period not shorter than 30 minutes.

10.—TEA BREAKS
One ten-minute tea break shall be allowed during working

hours to enable employees to leave their own work area. This
break to be taken at a time approved by a supervisor and only
when the employee has balanced any work they are involved
in at the time. The tea break shall not be taken prior to the
completion of three hours worked.

By arrangement at Branch level as an alternative to one ten
minute tea break, employees shall have the ability to access
tea and coffee making facilities regularly during the day whilst
continuing to work.

11.—ROSTER CHANGES
Changes to roster may occur by any one of the following

methods—
(A) Provided that the regular hours of work for an of-

ficer may be altered by the company within the spread
of hours prescribed after giving seven days notice.

(B) Should the change of a daily roster require a change
less than three hours on either side of the original
roster, this change may be effected after giving a
period of 24 hours notice to the employee.

12.—PART TIME EMPLOYMENT
(i) A part time employee shall mean an employee who regu-

larly works no more than 37 ordinary hours work week.
(ii) The minimum shift shall be three hours for a part time

employee.
(iii) Where an employee is required to start normal hours

before 4.00 a.m. a minimum payment of 5 hours shall be made.

13.—CASUAL EMPLOYMENT
Casual employees maybe hired to work a maximum of 25

hours per week, provided that permanent staff have the first
option to work. Casuals will be engaged for a minimum of 3
hours.

The ordinary hours of a casual employee shall be within the
ordinary span of hours as specified in this agreement. A casual
employee shall be paid for such hour’s work at a rate equal to
1/38th of the appropriate weekly rate prescribed plus a load-
ing of 25%.

14.—EMPLOYEE PORTABILITY
Armaguard has the right in consultation with the employee/

s affected, to transfer employees between Metropolitan
branches. Such transfers will be reasonable and will take into
account the needs of the business and the needs of the em-
ployee/s.
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15.—NEW TECHNOLOGY AND WORK SYSTEMS
It is agreed that new technology and work systems are to be

introduced in a co-operative manner to ensure customer serv-
ice requirements, safety and efficiency are maximised.
Consultation and employee training will occur for all signifi-
cant technology and work system changes.

16.—ELECTRONIC FUNDS TRANSFER
Armaguard has the right to pay all wages by EFT

(Electronic Funds Transfer) or in cash. Should Armaguard
choose EFT as a method of payment (3) three months notice
will be given to employees. Payment will be made to a recog-
nised Financial Institution of the employee’s choice.

The organisation will ensure that employees wages paid by
(Electronic Funds Transfer) can be paid into maximum of three
separate accounts of the employee’s choice.

17.—ORDINARY HOURS OF WORK
Ordinary hours of work between Monday and Friday will

be 4.00am to 10.00pm.

18.—MEAL ALLOWANCE
A meal allowance of $8.00 shall be paid after two hours

over time has been completed, or if a shift finishes on or after
10pm.

19.—WEEKEND (SATURDAY/SUNDAY)
PENALTY RATES

All ordinary hours worked on weekends and public
holidays excluding Christmas day and Good Friday, shall be
paid at 1.5 of the base rate. Weekend rosters will be by agree-
ment. A minimum four-hour shift will apply for all weekend
work.

20.—NO FURTHER CLAIMS
The ASU undertakes that during the life of this Agreement

there shall be no further wage increases sought or granted
except for as provided under the terms of this Agreement.

21.—DISCRIMINATION
(i) Armaguard and its employees agree to observe all com-

pany policies procedures, legislative and code of conduct
requirements, and work to promote recognition and accept-
ance of everyone’s right to equality of opportunity and to
eliminate as far as possible sexual harassment or discrimina-
tion on the basis of age disability, marital status, political belief,
race, sex, disability, pregnancy, physical features etc.

(ii) All parties recognise their obligations under the Equal
Opportunity Acts of the relevant States.

(iii) The parties to this Agreement recognise the failing to
prevent sexual harassment occurring in the workplace is a dis-
criminatory work practice.

(iv) Sexual harassment is defined as unwelcome activity of
a sexual nature. Such activity includes sexual propositions,
touching, sexual innuendo sexually explicit conversations, rude
jokes, nude pin ups and posters, leering and ogling.

(v) Armaguard and its employees agree to observe all com-
pany policies, procedures, legislative and code of conduct
requirements, and work to promote recognition and accept-
ance of everyone’s right to equality of opportunity ad to
eliminate as far as possible sexual harassment or discrimina-
tion on the basis of age, disability, industrial activity, marital
status, political belief, race, sex, pregnancy, physical features
etc. All parties recognise their obligations under the Equal
Opportunity Acts of the relevant states.

22.—REDUNDANCY AGREEMENT
As per MNL Policy, and does not apply to casual employ-

ees.

23.—SIGNATORIES TO AGREEMENT
Signed ..................... Signed .................... Common

Seal
Terry Egan Meredith Hammat
Regional State Assistant Branch
Manager WA Secretary
Western Australian Australian Services
Armaguard Union
Date: 4 October 2000 Date: 3rd October 2000

APPENDIX A
MANAGING PERFORMANCE

1. COUNSELLING
Counselling is a form of coaching and its aim should be to

try to change the behaviour of the employee.
There are different counselling styles ranging in degree from

the directive approach to the non-directive.
The directive approach involves the manager identifying the

problem and solving it. The non-directive approach is where
the employee identifies the problem and the solution with the
assistance of the manager.

The non-directive approach is obviously the most prefer-
able style as the employee is an active participant. The role of
the manager in this process is to assist the employee to work
through their thoughts and generate their own solution.

2. MANAGING A PERFORMANCE PROBLEM
The fair, but firm treatment of sub-standard performance is

a difficult but essential responsibility of management.
One of the ways in which the company conveys the value

placed on the staff is in the way in which unsatisfactory per-
formance is managed. If sub-standard performance in an
employee is treated summarily, or ignored, the message re-
ceived by the person involved will be that the company is
unconcerned with people’s feelings, or with being fair. If the
problem is ignored, it signals that the company is indifferent
to performance standards in the first place.

If the reasons in dealing with poor performance and then
dismissal is inadequate, the company may also face unneces-
sary exposure to industrial pressures, and other direct costs
(including litigation in some circumstances).

The following principles and procedures are offered as a
guide—

(a) Staff whose performance is unsatisfactory must be
given clear instruction as to the reasonable expecta-
tions of their job.

(b) When performance is unsatisfactory, managers must
establish the cause of the problem. It may be one of
skills and training or one of commitment and atti-
tude. In some circumstances, the performance
problems may be linked to a personal problem.

3. PROCEDURES
Where a performance problem exists, it is important to fol-

low a standard process.
(a) Clarifying expectations
(b) Diagnose the problem
(c) Counsel informally
(d) Counsel formally (keeping notes)
(e) Interview formally (with a record going to the employee)
(f) Resolve whether employment should continue
This process should be approached from the perspective that

the optimum outcome is one in which there is a change in
behaviour, not the administration of some sort of punishment.

1. Clarifying expectations
While appointment letters and job descriptions should con-

vey an initial outcome of the job, the reality of what is required
of someone is often communicated through the daily dialogue
between employee and supervisor.

The management of a performance problem requires first a
careful process of clarifying expectations and settling reason-
able standards of performance. Without this action,
documented in most cases, all subsequent efforts in manag-
ing a performance problem may come to nothing.

Managers need to consider written notes for the employee,
counselling, and in severe cases, formal advice before a wit-
ness, which is documented.

2. Diagnosing the problem
There are generally two sets of reasons for a performance

problem. Firstly, an employee may have insufficient skills or
training, or secondly, the problem may be one of motivation
and energy.

In both instances, managers have to manage the problem.
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3. Counsel Informally
Counselling implies listening as well as coaching. Counsel-

ling also entails building up the energies (and directing them)
of the employee. Counselling is a private empathetic process
in the first instance, and it is fundamental to the diagnosis of a
performance problem.

Managing a performance problem is all about lifting per-
formance, not punishing people.

Effective counselling often reveals domestic or other wor-
ries, and as well releases constructive energy for remedying
the problem in the employee.

If the problem persists, the next stages are:

4. Formal
A more formal interview, which should be recorded via notes

in the manager’s diary, or in some other confidential form (at
this state the manager should be discussing the matter with
his/her supervisor, and seeking advice).

A subsequent formal discussion, with a record going to the
employee, and indication of the time frame by which either
the performance problem is remedied, or continued employ-
ment will be seriously questioned.

The letter to the employee must indicate performance
problem(s), employee feedback, expectations of the job, re-
view dates, and setting out the next steps if performance does
not improve.

4. DISCIPLINARY PROCEDURES
1st Warning (verbal) After objectively observing the em-

ployee’s performance or behaviour, explain the violation or
specific performance problem requiring corrective action. Iden-
tify what must be done to improve the situation and a
reasonable time frame for the improvement to take place. Be
specific in identifying the policy or practice in violation. Docu-
ment verbal warning on a ‘Verbal Warning Form” which
states—

• Reason for discipline
• Time frame for review
• Expected standards
• Feedback offered by employee; and
• Signatories of both parties

The employee has the right to union representation. Copies
to be given to all parties present.

2nd Warning (first written) Follow up session to verbal rep-
rimand. A written warning is issued at this point if the
individual’s performance or behaviour remains below the es-
tablished standard. Outline the problem again, fix agreed
review date(s), both parties to sign form. Supervisor should
be involved, along with a human resources representative. The
employee has the right to union representation.

5. PERFORMANCE
The objective of the Performance interview should be to

assist the employee to achieve at least the minimum standard
required by the Company, not to penalise him/her for not
achieving it.

With this in mind, the following guide will assist in achiev-
ing that objective:

Before you attempt to interview, make sure you have all the
facts: eg if the employee is often late for duty, you should
check and list—how often—what days—what times, and how
this compares with other employees carrying out similar du-
ties.

Always conduct the interview in private. However, ensure
that you have a witness and that you allow the employee to
have somebody of their choice present eg. union delegate.

Discuss the standards and the level of performance desired.
Agree on the gap between the employee’s performance and
the standards required by the Company.

• Confine your discussions to the facts
• Do not argue with or threaten the employee
• Be positive

Ask questions and listen to the answers to your questions
with an open mind, but try not to over-sympathise with the
employee.

Make sure that there is really a problem requiring disci-
pline, and not something of a different nature, eg. an outside
problem with a short-term effect on the employee’s work.

• Ask open questions
• Don’t jump to conclusions
• Look for reasons for the problem

Discuss positive and achievable ways to overcome the prob-
lem. Assure the employee that you and your supervisor(s) will
help wherever possible (if necessary).

Be firm but fair. Ensure that the employee knows that the
standards are those required from all employees.

Ensure that the employee knows what form of instruction
you are giving ie. formal, informal, written and that he/she
understands the instruction precisely.

Final Warning (second written) Interview arranged with
employee and the Human Resources Manager. The employee
should be counselled again in accordance with the 1'~ written
warning. A final review date(s), and course of action is set.
The employee has the right to union representation. Both par-
ties are to sign.

Termination If conduct is deemed serious enough to war-
rant dismissal, the following alternatives to dismissal should
be considered—transfer or demotion. The employee must be
consulted on this situation the Human Resources Manager
must be involved. If a decision to terminate is made, the em-
ployee is to be notified verbally and in writing. The termination
letter should outline the steps taken, courses of action, time
frames, notice period and payments. The employee has the
right to union representation. This is to be signed by both
parties

Summary dismissal of an employee may still occur for
acts of “serious and wilful misconduct.”

If a dispute should arise over the disciplinary action, the
matter shall be referred to the Australian Industrial Relations
Commission for resolution. Such resolution shall be accepted
by the parties as final, subject to any appeal process available
to the parties.

If after any warning, a period of 12 months elapses without
any further warnings or action being required, all adverse re-
ports relating to the warning will be removed from the
employee’s personal file.

Any action taken in the disciplinary process must be docu-
mented. As you follow the guidelines listed above, make certain
you follow the three C’s of effective discipline.

• Corrective in nature . . . the goal is to correct the
problem, not to punish on assumptions.

• Constructive in delivery . . . presented in a way that
encourages improvement.

• Consistent in application  . . . applied in the same
way for everyone.

DO DONT
Initiate an investigation Reprimand in public
Document Reprimand on hearsay or
Administer in private rumour
Ensure the employee Lose control

knows reason(s) Become evasive
Be consistent
Keep confidential
End on a positive or

constructive note
Set a review date and make sure that you follow up. Insist at

the review that if the standards have not been achieved then a
more formal instruction must be given.

NB every time that either you or your supervisor interviews
the employee regarding his / her performance etc. (either for-
mally or informally) you should at least make a note
concerning the conversation in your diary.
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WESTRAIL CUSTOMER SERVICE ASSISTANT
AGREEMENT 2000.
No. AG 225 of 2000.

2000 WAIRC 00922
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES WESTERN AUSTRALIAN

GOVERNMENT RAILWAYS
COMMISSION
APPLICANT
v.
THE AUSTRALIAN RAIL, TRAM
AND BUS INDUSTRY UNION OF
EMPLOYEES, WEST AUSTRALIAN
BRANCH
RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED THURSDAY, 12 OCTOBER 2000
FILE NO/S AG 225 OF 2000
CITATION NO.
_______________________________________________________________________________

Representation
Applicant Ms J Hayman
Respondent Ms J Kaur
_______________________________________________________________________________

Order.
HAVING heard Ms J Hayman on behalf of the applicant and
Ms J Kaur on behalf of the respondent and by consent the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

(1) THAT the Westrail Customer Service Assistant
Agreement 2000 as filed in the Commission on 18
September 2000 in the terms of the following sched-
ule be and is hereby registered as an industrial
agreement.

(2) THAT the Westrail Customer Service Assistant
Agreement 1998 being AG 66 of 1998 be and is
hereby cancelled.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This agreement shall be known as the Westrail Customer

Service Assistant Agreement 2000.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties Bound
4. Application
5. Term of Agreement
6. Contract of Employment
7. Hours of Duty
8. Additional Hours
9. Optional Shifts

10. Location
11. Stand Down
12. Wages
13. Payment of Wages
14. Sick Leave
15. Absence from Duty
16. Family Leave
17. Public Holidays
18. Annual Leave
19. Long Service Leave
20. Bereavement Leave
21. Training
22. Uniforms
23. Information Acquired During Employment

24. Health and Fitness
25. Disputes Settlement Procedure
26. Number of Employees Bound by this Agreement
27. Signatories to the Agreement

Appendix A—Transitional Provisions

3.—PARTIES BOUND
This agreement shall be binding on the Western Australian

Government Railways Commission and the Australian, Rail,
Tram and Bus Industry Union of Employees, Western Aus-
tralian Branch.

4.—APPLICATION
This agreement replaces agreement No. AG66 of 1998 and

shall apply to employees of the Western Australian Govern-
ment Railways Commission (the employer) employed in the
classification of Customer Service Assistant, and, in respect
of those employees the provisions of the Railway Employees’
Award No.18 of 1969 shall not apply.

5.—TERM OF AGREEMENT
This agreement shall operate for a period of 24 months from

the date of registration of the Agreement.

6.—CONTRACT OF EMPLOYMENT
(1) (a) Probation—Current employees appointed/promoted.

(i) An employee’s appointment to the position of Cus-
tomer Service Assistant will be subject to a
probationary period of six months.

(ii) Subject to satisfactory performance an employee’s
appointment will be confirmed at the conclusion of
the probationary period.

(iii) During the probationary period, if the employee’s
performance is not satisfactory, the employer may
give the employee one week’s notice and return the
employee to the classification held immediately prior
to the employee’s appointment to the Customer Serv-
ice Assistant position.

(b) Probation—New employees
(i) A new employee’s appointment to the position of

Customer Service Assistant will be subject to a pro-
bationary period of six months.

(ii) Subject to satisfactory performance an employee’s
appointment will be confirmed at the conclusion of
the probationary period.

(iii) During the probationary period, if the employee’s
performance is not satisfactory, the employer may
terminate the contract of employment by giving the
employee one week’s notice or payment in lieu of
notice.

(2) Except as provided in subclause (1) of this clause, the
contract of employment may be terminated by—

(a) the employee, by the giving of four weeks’ notice in
writing, or the forfeiture of four weeks’ pay in lieu
of such notice; or

(b) the employer, by the giving of four weeks’ notice in
writing, or the payment of four weeks’ pay in lieu of
such notice, provided that where the employee is
aged over 45 years and has more than two years con-
tinuous service, the period of notice shall be  five
weeks provided that where mutually agreed a shorter
period of notice may be given without payment or
forfeiture of pay in lieu.

(3) In the case of misconduct which contravenes the em-
ployer’s rules or regulations, or misconduct which at law would
justify summary dismissal, the contract of employment may
be terminated without notice and without payment or forfei-
ture of pay as provided in subclause (2) of this clause.

7.—HOURS OF DUTY
(1) The ordinary hours of duty shall be as shown on the

Customer Service Assistant Roster and may be worked over
any days of the week Sunday to Saturday inclusive.

(2) Rostered shifts—
(a) Up to 12 hours may be rostered in any one shift.
(b) No rostered shift shall be less than four hours.
(c) Rosters shall provide for a minimum of eight days

off duty in 28 days on average.
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(3) An employee will be entitled to a minimum of a 10 hour
break between any two shifts set out under the roster.

(4) Meals—
(a) An employee will be permitted to take a meal at an

appropriate time during any shift which exceeds five
hours.

(b) The timing of meals will be such as to cause the
minimum of disruption to the service provided.

(c) Meal breaks will have a nominal length of 30 min-
utes.

(5) While the number of hours in each shift and group of
shifts may vary, an employee will be expected to work an
average of 40 ordinary hours per week over the roster cycle.

(6) Where an employee is required to work between 1800
hours and 0600 hours, the employee will be paid a shift al-
lowance as shown in clause 12—Wages, for each ordinary
hour worked between 1800 hours and 0600 hours. In calcu-
lating the shift allowance, broken parts of an hour less than 30
minutes on any shift shall be disregarded and 30 minutes to
59 minutes will be paid as one hour.

(7) Where, at the end of a roster cycle an employee has
worked more ordinary hours during the cycle than the total
number of rostered ordinary hours in the cycle, the employee
shall be paid at the ordinary rate of pay for all extra hours in
excess of 1.25% of the total rostered hours in the cycle.

(8) Where, at the end of a roster cycle an employee has been
required to work fewer ordinary hours during the cycle than
the total number of rostered ordinary hours in the cycle, then
to the extent that the shortfall in hours is not caused by ab-
sence from duty (either with or without leave) the employee
will be deemed to have worked the rostered ordinary hours.

(9) The parties agree to develop a rostering code of practice
incorporating fatigue management principles.

8.—ADDITIONAL HOURS
(1) An employee may be required to work additional hours

immediately before or immediately after the employee’s
rostered ordinary hours.  An employee shall not be required
to work more than 12 hours continuously.

(2) An employee may be required to work additional shifts
to meet exceptionally busy periods. These periods include,
but are not restricted to—

(a) Australia Day
(b) Show Week
(c) Christmas Pageant
(d) Major football matches
(e) New Year’s Eve

(3) An employee required to work additional hours in cir-
cumstances specified in subclauses (1) or (2) of this clause
will be paid at 1.5 times the ordinary hourly rate of pay for all
such hours worked. Where an employee is unable to work
additional hours due to sickness, no sick leave will be pay-
able for such hours.

(4) In the event that an employee is required to work an
additional shift as specified in subclause (2) and the shift is
cancelled within 2 hours of its starting time the employee will
be compensated by payment of two ordinary hour’s pay.

(5) Except where the requirement for specific skills or knowl-
edge makes it desirable to require a particular employee to
work an additional shift, the employer shall endeavour to al-
locate additional shifts to employees covered by this
Agreement on an equitable basis.

9.—OPTIONAL SHIFTS
(1) In addition to rostered shifts (referred to in clause 7—

Hours of Duty) and additional shifts (referred to in clause
8—Additional Hours), the employer may from time to time
offer an employee the opportunity to work optional shifts,
provided that should the employee elect to accept these op-
tional shifts, then the maximum number of shifts, including
ordinary shifts, the employee can work consecutively without
a day off is nine.

(2) An employee will be paid 1.5 times the ordinary hourly
rate of pay for all hours worked in shifts elected to be worked
by the employee pursuant to subclause (1).

10.—LOCATION
(1) (a) Employees will be appointed to a position of Cus-

tomer Service Assistant on a line or at Perth.
(b) For the purpose of paragraph (a) of this subclause a line

shall be—
(i) Armadale to Belmont Park;

(ii) Currambine (or as further extended in the future) to
Leederville;

(iii) Fremantle to City West;
(iv) Midland to East Perth.

(c) An employee may be required to work at any location on
the suburban rail system.

(2) (a) Where an employee is appointed to a line and is re-
quired to commence work on another line or at Perth and the
travelling time can be incorporated within a roster, no addi-
tional payment will apply, however, where the travelling time
cannot be incorporated in a roster, the employee shall receive
an additional payment of one hour’s pay at ordinary rates for
each day that the employee is required to, and does, com-
mence work on the other line or at Perth.

(b) Where an employee is appointed to Perth and is required
to commence work on any line, the employee shall receive an
additional payment of one hour’s pay at ordinary rates for
each day that the employee is required to, and does, com-
mence work on a line.

(c) For the purposes of this subclause “work on a line” and
“work at Perth” means work in accordance with the roster for
the line or for Perth as appropriate.

(3) Nothing in this clause places any restriction on the loca-
tions, whether on the railway line or elsewhere, at which an
employee may be required to carry out the duties of the posi-
tion.

(4) Except where otherwise agreed between the employer
and the employee, an employee shall commence and finish
duty at the same location.

11.—STAND DOWN
(1) Where on any day or part of a day, the employer is un-

able to provide useful work for the employee as a result of—
(a) industrial action, whether or not on the part of the

employer’s employees; or
(b) any cause outside of the employer’s control, the

employer is entitled to stand down the employee and
not pay the employee for the day or part of a day.

(2) The employee may elect to have the day or part of a day
on which the employee is stood down paid as annual leave if
the employee has an entitlement to such leave.

(3) If the employee is stood down, the employee will not be
entitled to payment for any public holiday occurring during
the period of stand down.

(4) Any period for which the employee is stood down under
the provisions of subclause (1) of this clause will count as
service for the accrual of leave to which the employee would
otherwise be entitled under this Agreement, provided that the
employee resumes work as required at the end of the stand
down period.

12.—WAGES
(1) Each employee will be paid wages as shown in the table

below which, other than as expressly set out in this agree-
ment, includes all allowances, penalties and special rates
whatsoever.

Wages per Shift Allowance
fortnight per hour

$ $
Wage rate at date 1360.42 2.48
agreement is registered
Wage rate at 12 months 1400.64  2.48
after date agreement
registered.
(2) Except as provided in subclause 7(6) ordinary time pay-

ment each fortnight shall be for eighty (80) hours irrespective
of the rostered hours.
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(3) The employer may adjust the rates provided in the Shift
Allowance per hour consistent with the adjustment of the same
rates applicable in other parts of the employer’s business.

13.—PAYMENT OF WAGES
(1) Wages shall be paid fortnightly no later than the Friday

in the week in which the payment is made.
(2) All wages shall be paid into accounts (nominated by the

employee) with a bank, building society or credit union.
(3) If an employee is required to repay an amount to the

employer, the amount to be repaid from any fortnightly pay
will not exceed 10% of the employee’s base pay unless an-
other arrangement has been agreed to between the employer
and employee. The repayment may be for, but not limited to,
overpayment of base rate, additional shifts, or allowances.

(4) Where an employee can demonstrate that the employee
has incurred a financial penalty due to the non remittance of
remuneration by the day provided for in subclause (1) of this
clause to the nominated financial institution as provided for
in subclause (2) of this clause the employee may recoup the
penalty from the employer unless the late remittance was—

(a) due to actions (or inactions) of the employee such
as the late or non submission of applicable timekeep-
ing or banking information; or

(b) of no fault of the employer’s or due to events out-
side the control of the employer such as bank funds
transfer errors.

14.—SICK LEAVE
(1) In the event of an employee being sick, the employee

may be paid up to 80 hours sick leave each completed year of
service for ordinary time lost from duty as a result of such
sickness.

(2) Sick leave will be paid for the actual rostered time lost
due to sickness.

(3) The employer may request a medical certificate for—
(a) any absence due to sickness which occurs after two

separate absences without a certificate in any one
year; or

(b) absences due to sickness for two (2) or more con-
secutive days.

(4) Notwithstanding any other provisions of this clause, the
employer may at any time request the employee to provide
evidence that would satisfy a reasonable person of the au-
thenticity of any absence claimed to result from illness.
Evidence may be required regardless of whether or not the
employee claims payment for the absence.

(5) Any unused sick leave will accumulate from year to year.

15.—ABSENCE FROM DUTY
(1) Any employee who is absent from duty due to illness or

injury, shall, as soon as possible, advise the supervisor in suf-
ficient time to permit arrangements to be made for the
performance of the employee’s duties.

(2) Any employee absent from duty, shall notify the super-
visor of the date on which the employee will be able to resume
duty in sufficient time to enable the necessary arrangements
to be made.

16.—FAMILY LEAVE
(1) An employee may be granted up to five days paid leave

per year to care for a sick family member.
(2) Leave granted shall be debited from accrued sick leave

(not the current year’s entitlement) or where there is insuffi-
cient accrued sick leave, from accrued annual leave.

(3) Family leave is not to be taken where another person is
available to care for the sick family member.

(4) The employer may require reasonable proof, which may
include a medical certificate, of the sickness of the family
member.

17.—PUBLIC HOLIDAYS
(1) “Public holiday” means any of the following days which

are proclaimed to be public holidays in the State of Western
Australia—

• New Year’s Day
• Australia Day

• Labour Day
• Good Friday
• Easter Monday
• ANZAC Day
• Foundation Day
• Celebration Day
• Christmas Day
• Boxing Day

(2) Where an employee is not required to work on a day
solely because it is a public holiday, the employee will be
paid as if the employee were required to work on that day.

(3) Where an employee is required to work ordinary hours
on December 25 or on Good Friday, the employee will be
paid an allowance of 50% of the ordinary hourly rate of pay
for each ordinary hour worked on the day.

(4) Except as provided in subclause (3) of this clause, where
an employee is required to work on a day that is a public
holiday, the employee will not be entitled to receive any addi-
tional payment or to receive a day off in lieu because the day
is a public holiday.

18.—ANNUAL LEAVE
(1) Each employee is entitled to 200 hours paid leave per

year for each completed year of service.
(2) (a) A minimum of 120 hours leave must be taken each

year at a time or times acceptable to the employer and
the employee, provided that where agreement cannot be
reachedthe employer shall determine when the leave is to be
taken.

(b) An employee may request, and subject to mutual agree-
ment may be permitted, to accrue leave up to a maximum of
320 hours.

(3) Annual leave shall be paid at the rate of pay provided in
clause 12—Wages, of this Agreement.

(4) For the purpose of debiting annual leave, a day’s leave
shall be deemed to be eight hours and a week’s leave shall be
deemed to be 40 hours.

(5) Employees resuming from annual leave will work the
next rostered shift as shown on their roster on the day follow-
ing the completion of the leave.

19.—LONG SERVICE LEAVE
(1) After each ten years’ continuous service with the em-

ployer, the employee shall be entitled to 13 weeks’ long service
leave.  Long service leave shall be taken in one period, unless
otherwise agreed between the employer and the employee.

(2) For the purpose of this clause service as an employee
includes any period during which the employee is absent on
paid leave but does not include any period exceeding two con-
tinuous weeks during which the employee is absent on leave
without pay including parental leave.

(3) Where a public holiday falls within an employee’s pe-
riod of long service leave such day shall be deemed to be a
portion of the long service leave and not other payment or
benefit shall apply.

(4) Long service leave shall be paid at the employee’s rate
of pay as prescribed in clause 12—Wages.

(5) An employee will be entitled to pro rata long service
leave only if employment is terminated—

(a) by the employer for other than disciplinary reasons;
(b) due to the retirement of the employee on the grounds

of ill health; or
(c) due to the death of the employee, in which case the

payment would be made to the employee’s estate.
(6) For the purposes of determining long service leave enti-

tlement, the expression “continuous service” includes any
period during which the employee is absent on paid leave but
does not include any period exceeding two continuous weeks
during which the employee is absent on parental leave or leave
without pay.

(7) Continuity of service shall not be broken by the absence
of the employee on any form of approved leave or by the stand-
ing down of an employee under the terms of this agreement.
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(8) An employee may elect to buy out the employee’s future
accrual of long service leave at the rate of 1.87% times the
ordinary rate of pay.

(a) For the period the employee receives this additional
buy out allowance the employee will no longer ac-
crue long service leave entitlements.

(b) An employee who elects to buy out the future ac-
crual of long service leave will have any pro rata
long service leave which had accumulated up to the
commencement date of the buy out arrangement pre-
served until the accrual date for that leave would
have ordinarily become due.

(c) At the time of the preserved long service leave enti-
tlement becoming due it will then be available to the
employee as accrued long service leave.

(6) For the purpose of this clause service shall not include
any period for which the employee has received a payment in
lieu of long service leave but such period shall not be deemed
to break the continuity.

20.—BEREAVEMENT LEAVE
(2) On the death within Australia of —

(a) the spouse, father, mother, brother, sister, child or
stepchild of an employee;

(b) father, mother, brother or sister of the spouse of an
employee; or

(c) any other person who, immediately before that per-
son’s death, lived with an employee as a member of
the employee’s family,

that employee shall be entitled on notice, to leave of absence
without deduction of pay.

(2) Such leave of absence, up to and including the day of
the funeral, shall be for a period up to but not exceeding the
number of hours worked by the employee in three ordinary
working days, having regard for the circumstances of the case.

(3) Proof of death shall be provided by the employee to the
satisfaction of the employer.

(4) Payment in respect of bereavement leave shall be made
only where the employee otherwise would have been on duty
and shall not be granted in any case where the employee con-
cerned would have been off duty in accordance with the roster,
or on annual leave, long service leave, sick leave, workers’
compensation or leave without pay.

21.—TRAINING
(1) The employer will establish a joint employer/employee

committee to assess training requirements to enable employ-
ees to carry out their role in a professional manner.

(2) Training may be delivered on or off-the-job.
(3) Wherever possible, the employer will ensure that the

training is competency based and nationally recognised train-
ing with clearly defined programs and agreed performance
standards.

(4) Provided the employer determines the training to be re-
quired, the employer will meet all reasonable costs associated
with the training.

(5) Each employee must be prepared to undertake whatever
training is necessary and qualify to carry out the employee’s
role to the required standard.

22.—UNIFORMS
(1) Each employee will wear and maintain the uniform pro-

vided for the employee by the employer and present in a clean
pressed uniform at all times.

(2) Consultation will occur between the employer and em-
ployee regarding the uniform to be provided.

(3) Each employee will carry and use as required, all pro-
tective clothing and equipment provided by the employer.

23.—INFORMATION ACQUIRED DURING
EMPLOYMENT

(1) Except as expressly authorised by the employer and re-
quired by the employee’s duties, an employee shall not directly
or indirectly reveal to any third party any confidential deal-
ings, finances, transactions or affairs of the employer or any
of its clients which may come to the employee’s knowledge
during the course of employment.

(2) The obligation imposed under subclause (1) of this clause
shall continue to apply after the termination of employment
without limits in time.

(3) All records, documents and other papers, together with
any copies or extracts thereof, made or acquired by an em-
ployee in the course of employment, shall remain the property
of the employer and must be returned to the employer on de-
mand or otherwise no later than upon termination of
employment.

(4) Any changes, innovations and ideas initiated by an em-
ployee during the course of employment with the employer,
shall belong to the employer and the employee shall do all
such things as are necessary to completely vest ownership of
such matters in the employer.

24.—HEALTH AND FITNESS
(1) To ensure that an employee is medically fit to carry out

the duties in a satisfactory and safe manner the employee will,
if required, undergo a medical examination with the employ-
er’s Occupational Physician.

(2) The employer will pay the costs of any medical exami-
nation conducted by the employer’s Occupational Physician.
However, subject to any policy to the contrary, the employee
is responsible for any costs associated with any treatment of a
condition identified by the employer’s Occupational Physi-
cian.

(3) In the event that an employee is unable to meet the medi-
cal standard for the role of a Customer Service Assistant as
prescribed under this Agreement, which prevents the contin-
ued employment of the employee in such a role the employer
shall—

(a) take reasonable measures to secure suitable alterna-
tive employment for that employee, and

(b) should such alternative employment be with the em-
ployer and the rate of pay for the new position is
less than that paid to the employee under Clause 12—
Wages then the employee’s former rate shall be
maintained for a period of 6 months.

(4) The employee will, as required, undergo drug and alco-
hol testing in accordance with the employer’s policies on the
safety of personnel working on or about the railway system.

25.—DISPUTES SETTLEMENT PROCEDURE
In the event of any questions arising between the employer

and its employees about the meaning or effect of the Agree-
ment, including any provisions implied in the Agreement by
the Minimum Conditions of Employment Act, or any dispute
arising during the term of this Agreement, the following pro-
cedure will apply—

(1) The employer and the employee will make every at-
tempt to resolve the issue amicably and internally.

(2) Reasonable time limits will be allowed to resolve
any issue but it must be within 14 days of the dis-
pute arising.

(3) If the matter cannot be successfully resolved, the
employee may refer the matter to the union and the
union and the employer will attempt to resolve the
issue.

(4) If the matter is still not resolved, either party may
refer the question or dispute to the Western Austral-
ian Industrial Relations Commission.

(5) The parties covered by this Agreement will main-
tain and will not disrupt the provision of services to
the public while disputes are being dealt with under
this procedure.

26.—NUMBER OF EMPLOYEES BOUND BY THIS
AGREEMENT

The estimated number of employees bound by this agree-
ment upon registration is 17.

27.—SIGNATORIES TO THE AGREEMENT
The Common Seal of the Western Australian Government

Railways Commission was hereunto affixed in the presence
of—

(Sgd.)_________________________Acting Commissioner
(Sgd.)____________________________________Secretary
Date   18/9/2000
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Signed for and on behalf of the Australian, Rail, Tram and
Bus Industry Union of Employees, West Australian Branch
by

(Sgd.)_________________________Acting/State Secretary
Date   15/9/2000

APPENDIX A—TRANSITIONAL PROVISIONS
The following provisions apply to an employee who, im-

mediately prior to appointment to the position of Customer
Service Assistant was employed by the employer.

28.—APPOINTMENT
An appointment to the position of Customer Service Assist-

ant shall not take effect until the appointee has successfully
completed all the required training.

29.—ACCRUED LEAVE ENTITLEMENTS
(1) Accrued sick leave entitlements up to the date of ap-

pointment shall be transferred to the new position. The date
of appointment shall be the date for commencement of sick
leave entitlements under this Agreement.

(2) Annual Leave—
(a) Annual leave entitlements transferred to the posi-

tion of Customer Service Assistant shall be treated
according to the following formula—
Annual Leave Entitlement (Hours) x Rate of Pay A

Rate of Pay B
where—

(i) Rate of Pay A is the hourly rate of pay for the
designated position occupied by the appointee
immediately prior to appointment as a Cus-
tomer Service Assistant; provided that where
an employee immediately prior to appointment
as a Customer Service Assistant is in receipt
of a rate of pay in excess of the employee’s
designated rate and has been so for a period
of three months continuous with that time, the
rate of pay for the designated position shall
be deemed to be the rate which was paid for
the majority of the three month period; and

(ii) Rate of Pay B is one eightieth of the rate of
pay expressed in clause 12 of this Agreement.

(b) An employee may transfer annual leave entitlements
accrued to the date of appointment as a Customer
Service Assistant up to an equivalent of 320 hours
after the application of the formula in paragraph (a).

(c) The date of appointment shall be the date for the
commencement of annual leave benefits under this
agreement.

(d) Any annual leave entitlement accrued to the date of
appointment and which is not transferred under the
provisions of paragraph (b) shall be commuted to
cash payment at the rate of pay defined in
subparagraph (a)(i).

(3) Any days in lieu of public holidays and accrued credit
days shall be commuted to cash payment at the rate of pay
defined in subparagraph (a)(i).

(4) Long Service Leave—
(a) Long service leave entitlements transferred to the

position of Customer Service Assistant shall be
treated according to the following formula—

Long Service Leave Entitlement (Weeks) x Rate of Pay C
Rate of Pay D

where—
(i) Rate of Pay C is the weekly rate of pay for the

designated position occupied by the appointee
immediately prior to appointment as a Cus-
tomer Service Assistant; provided that where
an employee immediately prior to appointment
as a Customer Service Assistant is in receipt
of a rate of pay in excess of the employee’s
designated rate and has been so for a period
of 12 months continuous with that time, the
rate of pay for the designated position shall
be deemed to be the rate which was paid for
the majority of the three month period; and

(ii) Rate of Pay D is one half of the rate of pay
expressed in clause 12 of this Agreement.

(b) An employee may transfer long service leave enti-
tlements accrued to the date of appointment as a
Customer Service Assistant up to an equivalent of
13 weeks after the application of the formula in para-
graph (a).

(c) Any long service leave entitlement transferred in ac-
cordance with subparagraph (b) shall be taken within
three years of the date of appointment.

(d) Any long service leave entitlement accrued to the
date of appointment and which is not transferred
under the provisions of paragraph (b) shall be com-
muted to cash payment at the rate of pay defined in
subparagraph (a)(i).

(e) Where at the date of appointment to the position of
Customer Service Assistant an employee has com-
menced a seven year qualifying period for accrual
of long service leave such qualifying period shall be
adjusted on the following basis—

Number of Months completed in 7 year qualifying period x 120
84

PUBLIC SERVICE
ARBITRATOR—

Awards/Agreements—
Variation of—

GRAYLANDS SELBY-LEMNOS AND SPECIAL
CARE HEALTH SERVICES AWARD 1999.

No. PSA 1 of 1999.
2000 WAIRC 00951

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES HOSPITAL SALARIED OFFICERS
ASSOCIATION OF WESTERN
AUSTRALIA (UNION OF
WORKERS), APPLICANT
v.
THE METROPOLITAN HEALTH
SERVICE BOARD AND THE CIVIL
SERVICE ASSOCIATION OF
WESTERN AUSTRALIA
INCORPORATED, RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 23 OCTOBER 2000
FILE NO/S P 56 OF 2000
CITATION NO. 2000 WAIRC 00951
__________________________________________________________________________

Result Award varied
__________________________________________________________________________

Order.
HAVING heard Ms C Thomas on behalf of the applicant, Mr
M R Taylor on behalf of the Metropolitan Health Service Board
and there being no appearance on behalf of the Civil Service
Association of Western Australia Incorporated, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT the Graylands Selby-Lemnos and Special Care
Health Services Award 1999 be varied in accordance with
the following Schedule taking note of the two separate
operative dates within the Schedule for the variations to
“Schedule C—Camping Allowance and Schedule I—
Travelling, Transfer and Relieving Allowance and that
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such variation shall have effect from the beginning of the
first pay period commencing on or after the 10th day of
October 2000.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner

Public Service Arbitrator.

Schedule
1. Clause 35.—Motor Vehicle Allowance: Delete subclause

(5) of this clause and insert the following in lieu thereof—
(5) Allowance for towing Departmental caravan or

trailer.
In case where officers are required to tow depart-
mental caravans on official business, the additional
rate shall be 6.0 cents per kilometre. When depart-
mental trailers are towed on official business the
additional rate shall be 3.5 cents per kilometre.

2. Clause 38.—Relieving Allowance: Delete subclause (4)
of this clause and insert the following in lieu thereof—

(4) If an officer whose normal duties do not involve camp
accommodation is required to relieve or perform spe-
cial duty resulting in a stay at a camp, the officer
shall be paid camping allowance for the duration of
the period spent in camp, and in addition, shall be
paid a lump sum of $129.00 to cover incidental per-
sonal expenses: Provided that an officer shall receive
no more than one lump sum of $129.00 in any one
period of three (3) years.

3. Clause 39.—Removal Allowance—
A. Delete subclause (1)(c) and (d) of this clause and

insert the following in lieu thereof—
(c) An allowance of $498.00 for accelerated de-

preciation and extra wear and tear on furniture,
effects and appliances for each occasion that
an officer is required to transport his or her
furniture, effects and appliances provided that
the Employer is satisfied that the value of
household furniture, effects and appliances
moved by the officer is at least$2,981.00.

(d) Reimbursement of reasonable expenses in
kennelling and transporting of domestic pet
or pets up to a maximum amount of $142.00.
Pets are defined as dogs, cats, birds or other
domestic animals kept by the officer or the
officer’s dependants for the purpose of house-
hold enjoyment.
Pets do not include domesticated livestock,
native animals nor equine animals.

B. Delete subclause (6) of this clause and insert the fol-
lowing in lieu thereof—

(6) Where an officer is transferred to government
owned or private rental accommodation, where
furniture is provided, and as a consequence
the officer is obliged to store furniture, the
officer shall be reimbursed the actual cost of
such storage up to a maximum allowance of
$925.00 per annum. Actual cost is deemed to
include the premium for adequate insurance
coverage for the value of the furniture stored.
An allowance under this subclause shall not
be paid for a period in excess of four years
without the approval of the employer.

4. Schedule C—Camping Allowance: Delete this schedule
and insert the following in lieu thereof to be effective on and
from 16 May 2000—

South of 26o South Latitude
Item Rate Per

Day
1. Permanent Camp Cook provided by the

Department 28.20
2. Permanent Camp No cook provided by the

Department 37.60
3. Other Camping Cook provided by the

Department 47.00

Item Rate Per
Day

4. Other Camping No cook provided 56.35

North of 26o South Latitude
1. Permanent Camp Cook provided by the

Department 30.30
2. Permanent Camp No cook provided by the

Department 39.70
3. Other Camping Cook provided by the

Department 49.10
4. Other Camping No cook provided 58.50

5. Schedule C—Camping Allowance: Delete this schedule
and insert the following in lieu thereof to be effective on and
from 1 July 2000—

South of 26o South Latitude
Item Rate Per

Day
1. Permanent Camp Cook provided by the

Department 27.00
2. Permanent Camp No cook provided by the

Department 36.00
3. Other Camping Cook provided by the

Department 45.00
4. Other Camping No cook provided 54.00

North of 26o South Latitude
1. Permanent Camp Cook provided by the

Department 33.30
2. Permanent Camp No cook provided by the

Department 42.30
3. Other Camping Cook provided by the

Department 51.30
4. Other Camping No cook provided 60.30

6. Schedule H—Overtime: Delete Part II—Meals of this
schedule and insert the following in lieu thereof—

PART II—MEALS
(Operative from the first pay period commencing on or
from 1st July 2000)
Breakfast $6.95 per meal
Lunch $8.60 per meal
Evening Meal $10.30 per meal
Supper $6.95 per meal

The allowances prescribed in this schedule shall apply from
the dates indicated and shall be varied in accordance with any
movement in the equivalent allowances in the Public Service
Award 1992.

7. Schedule I—Travelling, Transfer and Relieving Allow-
ance: Delete this schedule and insert the following in lieu
thereof to be effective on and from 16 May 2000—

COLUMN A COLUMN B COLUMN C
Item Particulars Daily rate Daily rate officers Daily rate

with dependents: officers without
relieving dependents:

allowance for relieving
period in excess of allowance for

42 days (Clause period in excess
38(2)(b)) of 42 days
transfer  (Clause

allowance for 38(2)(b))
period in excess of
prescribed period

(Clause 41(3))
ALLOWANCE TO MEET INCIDENTAL EXPENSES

$ $ $
(1) WA—South of 26o

South Latitude 9.30
(2) WA—North of 26o

South Latitude 11.55
(3) Interstate 11.55

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL
$ $ $

(4) WA—Metropolitan
Hotel or Motel 179.55 89.75 59.80

(5) Locality South of 26o

South Latitude 133.35 66.70 44.40
(6) Locality North of 26o

South Latitude
Broome 202.30 101.15 67.35
Carnarvon 160.70 80.35 53.50
Dampier 164.05 82.00 54.65
Derby 164.30 82.15 54.70
Exmouth 167.80 83.90 55.85
Fitzroy Crossing 218.05 109.00 72.60
Gascoyne Junction 119.55 59.75 39.80
Halls Creek 209.70 104.85 69.85
Karratha 245.55 122.75 81.75
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$ $ $
Kununurra 179.55 89.75 59.80
Marble Bar 138.05 69.00 45.95
Newman 216.05 108.00 71.95
Nullagine 111.70 55.85 37.20
Onslow 150.05 75.05 49.95
Pannawonica 153.20 76.60 51.00
Paraburdoo 209.55 104.75 69.80
Port Hedland 213.15 106.60 71.00
Roebourne 123.75 61.90 41.20
Sandfire 104.55 52.25 34.80
Shark Bay 146.55 73.25 48.80
Tom Price 176.05 88.00 58.60
Turkey Creek 113.20 56.60 37.70
Wickham 145.05 72.55 48.30
Wyndham 138.05 69.00 45.95

(7) Interstate—Capital City
Sydney 202.40 101.20 67.40
Melbourne 195.40 97.70 65.05
Other Capitals 165.20 82.60 55.00

(8) Interstate—Other
than Capital City 133.35 66.70 44.40

ACCOMMODATION INVOLVING AN OVERNIGHT STAY
AT OTHER THAN A HOTEL OR MOTEL
(9) WA—South of 26o

South Latitude 65.85
(10) WA—North of 26o

South Latitude 70.05
(11) Interstate 70.05

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL
INVOLVING AN OVERNIGHT STAY WHERE ACCOMODATION
ONLY IS PROVIDED
(12) WA—South of 26o South Latitude:

Breakfast 11.95
Lunch 18.70
Dinner 25.90

(13) WA—North of 26o South Latitude
Breakfast 13.05
Lunch 19.15
Dinner 26.30

(14) Interstate
Breakfast 13.05
Lunch 19.15
Dinner 26.30

DEDUCTION FOR NORMAL LIVING EXPENSES
(CLAUSE 41 (5)(a))
(15) Each Adult 18.35
(16) Each Child 3.15

MIDDAY MEAL (CLAUSE 42(11)
(17) Rate per meal 4.45
(18) Maximum reimbursement

per pay period 22.25

The allowances prescribed in this schedule shall be varied in accordance with any move-
ment in the equivalent allowances in the Public Service Award 1992.

8. Schedule I—Travelling, Transfer and Relieving Allow-
ances: Delete this schedule and insert the following in lieu
thereof to be effective on and from 1 July 2000—

COLUMN A COLUMN B COLUMN C
Item Particulars Daily rate Daily rate officers Daily rate

with dependents: officers without
relieving dependents:

allowance for relieving
period in excess of allowance for

42 days (Clause period in excess
38(2)(b)) of 42 days
transfer  (Clause

allowance for 38(2)(b))
period in excess of
prescribed period

(Clause 41(3))
ALLOWANCE TO MEET INCIDENTAL EXPENSES

$ $ $
(1) WA—South of 26o

South Latitude 9.55
(2) WA—North of 26o

South Latitude 12.30
(3) Interstate 12.30

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL
$ $ $

(4) WA—Metropolitan
Hotel or Motel 180.70 90.35 60.25

(5) Locality South of 26o

South Latitude 137.10 68.55 45.70
(6) Locality North of 26o

South Latitude
Broome 218.35 109.20 72.80
Carnarvon 164.40 82.20 54.80
Dampier 171.25 85.60 57.10
Derby 181.80 90.90 60.60
Exmouth 193.05 96.50 64.35
Fitzroy Crossing 240.80 120.40 80.25
Gascoyne Junction 125.30 62.65 41.75
Halls Creek 230.80 115.40 76.95
Karratha 256.55 128.25 85.50
Kununurra 206.80 103.40 68.95
Marble Bar 151.60 75.80 50.55
Newman 236.30 118.15 78.75
Nullagine 113.15 56.60 37.70
Onslow 168.55 84.30 56.20
Pannawonica 177.90 88.95 59.30
Paraburdoo 200.30 100.15 66.75
Port Hedland 223.25 111.60 74.40
Roebourne 122.15 61.10 40.70
Sandfire 121.80 60.90 40.60

$ $ $
Shark Bay 125.80 62.90 41.95
Tom Price 193.45 96.70 64.50
Turkey Creek 117.30 58.65 39.10
Wickham 150.05 75.05 50.00
Wyndham 136.30 68.15 45.45

(7) Interstate—Capital City
Sydney 210.30 105.15 70.05
Melbourne 215.60 107.80 71.80
Other Capitals 173.50 86.75 57.80

(8) Interstate—Other
than Capital City 137.10 68.55 45.70

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HO-
TEL OR MOTEL
(9) WA—South of 26o

South Latitude 62.45
(10) WA—North of 26o

South Latitude 75.05
(11) Interstate 75.05

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN
OVERNIGHT STAY WHERE ACCOMODATION ONLY IS PROVIDED
(12) WA—South of 26o South Latitude:

Breakfast 12.00
Lunch 12.00
Dinner 28.90

(13) WA—North of 26o South Latitude
Breakfast 14.00
Lunch 19.85
Dinner 28.95

(14) Interstate
Breakfast 14.00
Lunch 19.85
Dinner 28.95

DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 22 (4))
(15) Each Adult 19.30
(16) Each Child 3.30

MIDDAY MEAL (CLAUSE 22(11))
(17) Rate per meal 4.70
(18) Maximum

reimbursement per
pay period 23.50

The allowances prescribed in this clause shall be varied in accordance with any move-
ment in the equivalent allowances in the Public Service Award, 1992.

HOSPITAL SALARIED OFFICERS’ AWARD 1968
No. 39 of 1968.

2000 WAIRC 00952
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES HOSPITAL SALARIED OFFICERS

ASSOCIATION OF WESTERN
AUSTRALIA (UNION OF WORKERS)
APPLICANT
v.
ASHBURTON HEALTH SERVICE
AND OTHERS
RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 23 OCTOBER 2000
FILE NO P 55 OF 2000
CITATION NO. 2000 WAIRC 00952
________________________________________________________________________________

Result Award varied
________________________________________________________________________________

Order.
HAVING heard Ms C Thomas on behalf of the applicant and
Mr R O’Bourne on behalf of the respondents, and by consent,
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act, 1979, hereby orders—

THAT the Hospital Salaried Officers’ Award 1968 be
varied in accordance with the following Schedule taking
note of the two separate operative dates within the Sched-
ule for the variation to “Clause 24A.—Travelling,
Transfers and Relieving Duty—Rates of Allowance” and
that such variation shall have effect from the beginning
of the first pay period commencing on or after the 10th

day of October 2000.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.
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Schedule
1. Clause 15.—Meal Money: Delete this clause and insert

the following in lieu thereof—
A worker required to work overtime before or after his

ordinary working hours on any day shall, when such ad-
ditional duty necessitates taking a meal away from his
usual place of residence, be supplied by his employer
with any meal required or be reimbursed for each meal
purchased at the rate of $6.95 for breakfast, $8.60 for the
midday meal, and $10.30 for the evening meal: Provided
that the overtime worked before or after the meal break
totals not less than two hours. Such reimbursement shall
be in addition to any payment for overtime to which he is
entitled.

2. Clause 20.—Motor Vehicle Allowances: Delete subclause
(4) of this clause and insert the following in lieu thereof—

(4) Allowance for Towing Employer’s Caravan or Trailer
In the cases where workers are required to tow em-
ployer’s caravans on official business, the additional
rate shall be 6.0 cents per kilometre. When an em-
ployer’s trailer is towed on official business the
additional rate shall be 3.5 cents per kilometre.

3. Clause 24A.—Travelling, Transfers and Relieving Duty—
Rates of Allowance: Delete this clause and insert the following
in lieu thereof to be effective on and from 16 May 2000—

Column A Column B Column C

Item Particulars Daily Rate Daily Rate Daily Rate
Officers with Officers
Dependents without
Relieving Dependents

Allowance for Relieving
Period in Excess  Allowance for

of 42 Days Period in Excess
(Clause 24(3)(ii))  of 42 Days

Transfer (Clause 24(3)(ii))
Allowance for

Period in Excess
of Prescribed

Period
(Clause 22(2))

ALLOWANCE TO MEET INCIDENTAL EXPENSES
$ $ $

(1) W.A.—South of
26° South Latitude 9.30

(2) W.A.—North of
26° South Latitude 11.55

(3) Interstate 11.55

ACCOMMODATION INVOLVING AN OVERNIGHT STAY
IN A HOTEL OR MOTEL
(4) W.A.—Metropolitan

Hotel or Motel 179.55 89.75 59.80
(5) Locality South of

26° South Latitude 133.35 66.70 44.40
(6) Locality North of

26° South Latitude—
Broome 202.30 101.15 67.35
Carnarvon 160.70 80.35 53.50
Dampier 164.05 82.00 54.65
Derby 164.30 82.15 54.70
Exmouth 167.80 83.90 55.85
Fitzroy Crossing 218.05 109.00 72.60
Gascoyne Junction 119.55 59.75 39.80
Halls Creek 209.70 104.85 69.85
Karratha 245.55 122.75 81.75
Kununurra 179.55 89.75 59.80
Marble Bar 138.05 69.00 45.95
Newman 216.05 108.00 71.95
Nullagine 111.70 55.85 37.20
Onslow 150.05 75.05 49.95
Pannawonica 153.20 76.60 51.00
Paraburdoo 209.55 104.75 69.80
Port Hedland 213.15 106.60 71.00
Roebourne 123.75 61.90 41.20
Sandfire 104.55 52.25 34.80
Shark Bay 146.55 73.25 48.80
Tom Price 176.05 88.00 58.60
Turkey Creek 113.20 56.60 37.70
Wickham 145.05 72.55 48.30
Wyndham 138.05 69.00 45.95

$ $ $
(7) Interstate—Capital City

Sydney 202.40 101.20 67.40
Melbourne 195.40 97.70 65.05
Other Capitals 165.20 82.60 55.00

(8) Interstate—Other
than Capital City 133.35 66.70 44.40

ACCOMMODATION INVOLVING AN OVERNIGHT STAY
AT OTHER THAN A HOTEL OR MOTEL
(9) W.A.—South of

26° South Latitude 65.85
(10) W.A.—North of

26° South Latitude 70.05
(11) Interstate 70.05
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR
TRAVEL NOT INVOLVING AN OVERNIGHT STAY
WHERE ACCOMMODATION ONLY IS PROVIDED
(12) W.A.—South of 26° South Latitude—

Breakfast 11.95
Lunch 18.70
Dinner 25.90

(13) W.A.—North of 26° South Latitude—
Breakfast 13.05
Lunch 19.15
Dinner 26.30

(14) Interstate
Breakfast 13.05
Lunch 19.15
Dinner 26.30

DEDUCTION FOR NORMAL LIVING EXPENSES
(CLAUSE 22(4))
(15) Each Adult 18.35
(16) Each Child 3.15
MIDDAY MEAL (CLAUSE 21(11))
(17) Rate per meal 4.45
(18) Maximum reimbursement

per pay period 22.25
The allowances prescribed in this clause shall be varied in
accordance with any movement in the equivalent allowances
in the Public Service Award, 1992.

4. Clause 24A.—Travelling, Transfers and Relieving Duty—
Rates of Allowance: Delete this clause and insert the following
in lieu thereof to be effective on and from 1 July 2000—

Column A Column B Column C

Item Particulars Daily Rate Daily Rate Daily Rate
Officers with Officers
Dependents without
Relieving Dependents

Allowance for Relieving
Period in Excess  Allowance for

of 42 Days Period in Excess
(Clause 24(3)(ii))  of 42 Days

Transfer (Clause 24(3)(ii))
Allowance for

Period in Excess
of Prescribed

Period
(Clause 22(2))

ALLOWANCE TO MEET INCIDENTAL EXPENSES
$ $ $

(1) W.A.—South of
26° South Latitude 9.55

(2) W.A.—North of
26° South Latitude 12.30

(3) Interstate 12.30
ACCOMMODATION INVOLVING AN OVERNIGHT STAY
IN A HOTEL OR MOTEL
(4) W.A.—Metropolitan

Hotel or Motel 180.70 90.35 60.25
(5) Locality South of

26° South Latitude 137.10 68.55 45.70
(6) Locality North of

26° South Latitude—
Broome 218.35 109.20 72.80
Carnarvon 164.40 82.20 54.80
Dampier 171.25 85.60 57.10
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$ $ $
Derby 181.80 90.90 60.60
Exmouth 193.05 96.50 64.35
Fitzroy Crossing 240.80 120.40 80.25
Gascoyne Junction 125.30 62.65 41.75
Halls Creek 230.80 115.40 76.95
Karratha 256.55 128.25 85.50
Kununurra 206.80 103.40 68.95
Marble Bar 151.60 75.80 50.55
Newman 236.30 118.15 78.75
Nullagine 113.15 56.60 37.70
Onslow 168.55 84.30 56.20
Pannawonica 177.90 88.95 59.30
Paraburdoo 200.30 100.15 66.75
Port Hedland 223.25 111.60 74.40
Roebourne 122.15 61.10 40.70
Sandfire 121.80 60.90 40.60
Shark Bay 125.80 62.90 41.95
Tom Price 193.45 96.70 64.50
Turkey Creek 117.30 58.65 39.10
Wickham 150.05 75.05 50.00
Wyndham 136.30 68.15 45.45

(7) Interstate—Capital City
Sydney 210.30 105.15 70.05
Melbourne 215.60 107.80 71.80
Other Capitals 173.50 86.75 57.80

(8) Interstate—Other
than Capital City 137.10 68.55 45.70

ACCOMMODATION INVOLVING AN OVERNIGHT STAY
AT OTHER THAN A HOTEL OR MOTEL
(9) W.A.—South of

26° South Latitude 62.45
(10) W.A.—North of

26° South Latitude 75.05
(11) Interstate 75.05
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR
TRAVEL NOT INVOLVING AN OVERNIGHT STAY
WHERE ACCOMMODATION ONLY IS PROVIDED
(12) W.A.—South of 26° South Latitude—

Breakfast 12.00
Lunch 12.00
Dinner 28.90

(13) W.A.—North of 26° South Latitude—
Breakfast 14.00
Lunch 19.85
Dinner 28.95

(14) Interstate—
Breakfast 14.00
Lunch 19.85
Dinner 28.95

DEDUCTION FOR NORMAL LIVING EXPENSES
(CLAUSE 22(4))
(15) Each Adult 19.30
(16) Each Child 3.30
MIDDAY MEAL (CLAUSE 21(11))
(17) Rate per meal 4.70
(18) Maximum

reimbursement per
pay period 23.50

The allowances prescribed in this clause shall be varied in
accordance with any movement in the equivalent allowances
in the Public Service Award, 1992.

5. Clause 25.—Removal Allowance:
A. Delete subclause (1)(b)(iii) of this clause and insert

the following in lieu thereof—
(iii) An allowance of $498.00 for accelerated de-

preciation and extra wear and tear on furniture,
effects and appliances for each occasion that
an employee is required to transport furniture,
effects and appliances.
Provided that the employer is satisfied that the
value of household furniture, effects and ap-
pliances moved by the employee is at least
$2,981.00.

B. Delete subclause (11) of this clause and insert the
following in lieu thereof—
(11) The allowances prescribed in this clause shall

apply from 1 July 2000 and shall be varied in
accordance with any movement in the equiva-
lent allowances in the Government Officers
Salaries, Allowances and Conditions Award
1989.

AWARDS/AGREEMENTS—
Variation of—

ACTIV FOUNDATION (SALARIED OFFICERS)
AWARD.

No. 13 of 1977.
2000 WAIRC 00949

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES HOSPITAL SALARIED OFFICERS
ASSOCIATION OF WESTERN
AUSTRALIA (UNION OF
WORKERS), APPLICANT
v.
THE BOARD OF MANAGEMENT,
ACTIV FOUNDATION
INCORPORATED, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 23 OCTOBER 2000
FILE NO/S APPLICATION 1406 OF 2000
CITATION NO. 2000 WAIRC 00949
__________________________________________________________________________

Result Award Varied
__________________________________________________________________________

Order.
HAVING heard Ms C Thomas on behalf of the applicant and
Mr M O’Connor on behalf of the respondent, and by consent,
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act, 1979, hereby orders—

THAT the ACTIV Foundation (Salaried Officers)
Award, No. 13 of 1977 be varied in accordance with the
following Schedule and that such variation shall have
effect from the beginning of the first pay period com-
mencing on or after the 10th day of October 2000.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Schedule.
1. Clause 15.—Meal Money: Delete this clause and insert

the following in lieu thereof—
An employee required to work overtime before or after
his ordinary working hours on any day, shall, when such
additional duty necessitates taking a meal away from his
usual place of residence, be supplied by his employer
with any meal required or be reimbursed for each meal
purchased at the rate of $6.95 for breakfast, $8.60 for the
midday meal, and $10.30 for the evening meal: Provided
that the overtime worked before or after the meal break
totals not less than two hours. Such reimbursement shall
be in addition to any payment for overtime to which he is
entitled.

2. Clause 21.—Motor Vehicle Allowance: Delete subclause
(4) of this clause and insert the following in lieu thereof—

(4) Allowance for Towing Employer’s Caravan or
Trailer—

In cases where employees are required to tow
employer’s caravans on official business, the
additional rate shall be 6.0 cents per kilome-
tre. When an employer’s trailer is towed on
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official business the additional rate shall be
3.5 cents per kilometre.

3. Clause 26.—Travelling, Transfers and Relieving Duty—
Rates of Allowance: Delete this clause and insert the following
in lieu thereof—

COLUMN A COLUMN B COLUMN C
Item Particulars Daily rate Daily rate officers Daily rate

with dependents: officers without
relieving dependents:

allowance for relieving
period in excess of allowance for

42 days (Clause period in excess
25(3)(b)) of 42 days
transfer  (Clause

allowance for 25(3)(b))
period in excess of
prescribed period

(Clause 23(2))
ALLOWANCE TO MEET INCIDENTAL EXPENSES

$ $ $
(1) WA—South of 26o

South Latitude 9.55
(2) WA—North of 26o

South Latitude 12.30
(3) Interstate 12.30

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL
$ $ $

(4) WA—Metropolitan
Hotel or Motel 180.70 90.35 60.25

(5) Locality South of 26o

South Latitude 137.10 68.55 45.70
(6) Locality North of 26o

South Latitude
Broome 218.35 109.20 72.80
Carnarvon 164.40 82.20 54.80
Dampier 171.25 85.60 57.10
Derby 181.80 90.90 60.60
Exmouth 193.05 96.50 64.35
Fitzroy Crossing 240.80 120.40 80.25
Gascoyne Junction 125.30 62.65 41.75
Halls Creek 230.80 115.40 76.95
Karratha 256.55 128.25 85.50
Kununurra 206.80 103.40 68.95
Marble Bar 151.60 75.80 50.55
Newman 236.30 118.15 78.75
Nullagine 113.15 56.60 37.70
Onslow 168.55 84.30 56.20
Pannawonica 177.90 88.95 59.30
Paraburdoo 200.30 100.15 66.75
Port Hedland 223.25 111.60 74.40
Roebourne 122.15 61.10 40.70
Sandfire 121.80 60.90 40.60
Shark Bay 125.80 62.90 41.95
Tom Price 193.45 96.70 64.50
Turkey Creek 117.30 58.65 39.10
Wickham 150.05 75.05 50.00
Wyndham 136.30 68.15 45.45

(7) Interstate—Capital City
Sydney 210.30 105.15 70.05
Melbourne 215.60 107.80 71.80
Other Capitals 173.50 86.75 57.80

(8) Interstate—Other
than Capital City 137.10 68.55 45.70

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HO-
TEL OR MOTEL

$
(9) WA—South of 26o

South Latitude 62.45
(10) WA—North of 26o

South Latitude 75.05
(11) Interstate 75.05

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN
OVERNIGHT STAY WHERE ACCOMODATION ONLY IS PROVIDED

$
(12) WA—South of 26o South Latitude:

Breakfast 12.00
Lunch 12.00
Dinner 28.90

(13) WA—North of 26o South Latitude
Breakfast 14.00
Lunch 19.85
Dinner 28.95

(14) Interstate
Breakfast 14.00
Lunch 19.85
Dinner 28.95

DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 22 (4))
$

(15) Each Adult 19.30
(16) Each Child 3.30

MIDDAY MEAL (CLAUSE 22(11))
$

(17) Rate per meal 4.70
(18) Maximum

reimbursement per
pay period 23.50

The allowances prescribed in this clause shall be varied in accordance with any move-
ment in the equivalent allowances in the Public Service Award, 1992.

4. Clause 27.—Removal Allowance: Delete this clause and
insert the following in lieu thereof—

(1) When a married employee is transferred in the em-
ployer’s interest or in the ordinary course of

promotion or transfer, or on account of illness due
to causes over which the employee has no control,
he shall be reimbursed—

(a) The actual reasonable cost of conveyance of
himself and his wife and children under 16
years of age or other children wholly depend-
ent upon him.

(b) The actual reasonable cost up to an amount of
$1,100.00 for conveyance of his furniture,
including insurance of such furniture whilst
in transit unless a higher sum is approved by
the employer in any special case: Provided that
only necessary household furniture, effects
and appliances shall be taken into account.
In the event of a dispute, the matter may be
referred to the Board of Reference for deter-
mination.

(c) An allowance of $498.00 for accelerated de-
preciation and extra wear and tear on furniture,
effects and appliances: Provided that the em-
ployer is satisfied that the value of household
furniture, effects and appliances moved by the
employee is at least $2,981.00.
In the case of a single employee, an applica-
tion for any reimbursement under this clause
shall be considered by the employer.

(2) An employee who is transferred solely at his own
request or on account of misconduct must bear the
whole cost of his removal unless otherwise deter-
mined by the employer prior to removal.

(3) An employee shall be reimbursed the full freight
charges necessarily incurred in respect of the removal
of his motor vehicle. If authorised by the employer
to travel to a new locality in his own motor vehicle,
reimbursement shall be as follows—

(a) Where the employee will be required to main-
tain a motor vehicle for use on official business
at his new headquarters, reimbursement for
the distance necessarily travelled shall be on
the basis of the appropriate rate prescribed by
clause 21—Motor Vehicle Allowance of this
award.

(b) Where the employee will not be required to
maintain a motor vehicle for use on official
business at his new headquarters, reimburse-
ment for the distance necessarily travelled
shall be on the basis of one-half of the appro-
priate rate prescribed by clause 21—Motor
Vehicle Allowance of this award.

(4) Where practicable furniture, effects and appliances,
shall be removed by State-owned transport. Where
it is impracticable to use State-owned transport the
employee shall, before removal is undertaken, ob-
tain quotes from at least two carriers which shall be
submitted to the employer, who may authorise the
acceptance of the more suitable: Provided that the
maximum amount prescribed by subclause (1)(b) of
this clause is not exceeded without written the ap-
proval of the employer having first been obtained.

(5) The employer may, in lieu of conveyance, authorise
payment of an amount not exceediçg the maximum
prescribed by subclause (1)(b) of this clause to com-
pensate for loss in any case where an employee with
prior approval of the employer disposes of his furni-
ture, effects and appliances instead of removing them
to his new headquarters: Provided that such payment
shall not exceed the sum which would have been
paid if such furniture, effects and appliances had been
removed by the cheapest method of transport avail-
able.

(6) Where an employee is transferred to the employer’s
accommodation where furniture is provided and as
a consequence is obliged to store his own furniture,
he shall be reimbursed the actual cost of storage up
to a maximum allowance of $925.00 per annum. An
allowance under this subclause shall not be paid for
a period in excess of one year without the approval
of the employer.
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Provided that nothing in this subclause shall pre-
clude the employer from reimbursing an employee
the actual cost of storage where it exceeds the pre-
scribed maximum allowance, if the employer
considers that cost has been necessarily and reason-
ably incurred in the circumstances of a particular
case.

(7) Newly appointed employees shall be entitled to re-
ceive the benefits of this clause if they are required
by the employer to participate in any training course
prior to being posted to their respective positions.
This entitlement shall only be available to employ-
ees who have completed their training and who incur
costs when moving to their first posting.

(8) Receipts must be produced for all such sums claimed.

FOOD INDUSTRY (FOOD MANUFACTURING OR
PROCESSING) AWARD.

No. A20 of 1990.
2000 WAIRC 01160

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS
COMMISSION

PARTIES THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS - WESTERN
AUSTRALIAN BRANCH
APPLICANT
v.
 INGHAMS ENTERPRISES PTY LTD,
THE FOOD PRESERVERS’
 UNION OF WESTERN AUSTRALIA,
UNION OF WORKERS
RESPONDENTS

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 3 NOVEMBER 2000
FILE NO APPLICATION 1471 OF 2000
CITATION NO. 2000 WAIRC 01160
_______________________________________________________________________________

Result AFMEPKIU joined to the award
Representation
Applicant Mr G Stunnan
Respondents Mr M Borlase on behalf of Inghams

Enterprises
 Mr M Cuerden of Counsel on behalf of
the Food Preservers’ Union

_______________________________________________________________________________

Reasons for Decision.
(Given extemporaneously and subsequently edited by the

Commissioner)
1 This is an application made pursuant to section 38 of the

Industrial Relations Act, 1979 to join the Automotive,
Food, Metals, Engineering, Printing and Kindred
Industries Union of Workers - West Australian Branch,
to the Food Industry (Food Manufacturing or Processing)
Award, number A20 of 1990. The application has been
made following proceedings before the Full Bench (FBM
1 of 2000) under section 72A and following a rule change
made by His Honour the President to reflect the decisions
arising from the Full Bench matter.

2 The matter came on for conference on 24 October 2000
at which time the Food Preservers  Union, sought and
was made a party to the application. The Food Preservers
Union was  requested to serve a notice of answer and
counter proposal on the other parties and the parties were
directed to have discussions in relation to the insertion of
a new clause being potentially Clause 34 “Unions Party
to Award”.

3 The Food Preservers Union filed a notice of answer and
counter proposal in the Commission on 30 October 2000
in the following terms,

“The FPU does not object to the Applicant union
being a party to the Food Industry (Food Manufac-
turing or Processing) Award No. A20 of 1990 and
proposes the following proposed clause 34.”

It reads,
“34—UNIONS PARTY TO AWARD

(1) The Food Preservers Union of Western Austral-
ian, Union of Workers, is a party to this Award in
so far as it relates to the operations of all Re-
spondents of this Award other than the operations
of Inghams Enterprises Pty Ltd. at Osborne Park.

(2) The Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of Work-
ers Western Australian Branch shall be a party to
this Award in so far as it relates to the operation
of Inghams Enterprises Pty Ltd at Osborne Park.”

4 The matter came on for further conference on 3 November
2000 at which time consent was achieved between the
parties to the amendment to the award in the terms of the
notice of answer and counter proposal filed by the Food
Preservers Union.

5 In reaching agreement, a matter of contention raised by
Mr Borlase, representative for Inghams Enterprises, was
that applications made and orders arising from those
applications which would amend the award on behalf of
the Food Preservers Union should not flow to Inghams
Enterprises and vice versa, applications made on behalf
of the AFMEPKIU and orders issuing to vary the award
should not flow to anyone other than Inghams Enterprises
in respect of this award.

6 The suggestion made by Mr Borlase was to add to the
wording in clause 34 to that effect, namely that:

“Any award amendment resulting from the applica-
tion by the FPU should not apply to the operations
of Inghams Enterprises Pty Ltd at its Osbome Park
operations”.

Similar wording should be added in respect to the
AFMEPKIU except that such application would be
limited to the operations of Inghams Enterprises at its
operations at Osborne Park.

7 The effect of that wording would have been on the
submission of the company to essentially quarantine the
operation of any application and order.

8 The award variation has achieved the consent of all parties
on the understanding that effectively the clause which is
now inserted into the award does just that. Any application
made by the AFMEPKIU which sought to reach outside
of Inghams would, in my view, not be competent.
Likewise, any application made by the FPU which sought
to reach into Inghams Enterprises at Osborne Park would,
in my view, not be competent. Likewise, then any order
made that stretched outside of the application would
seemingly not be competent.

9 The other issue with which I would have some difficulty,
I should say, in respect of the wording as suggested
originally by the company, is that the effect of that would
have been to potentially bind the Commission for all time
and for all purposes which I consider is not within my
competence to do. Whether it does that or not is not certain
but my view would be that it has a potential to do that
and it would be outside my competence to do that.

10 That being said, I should also cover one other point.
Inghams Enterprises is a respondent to this award so any
application made by the FPU in my view would be, in
fact, served on Inghains. The result of this is a practical
issue and that is that Inghams has the right to be advised
of applications that are made to vary the award so they
can, in fact, know the substance of the claimed variation,
and should they believe that it affects them likewise be
able to respond to that. There would be a significant
difference for the company in making a numbering change
to the award as opposed to a change, for example, to
increase wages or allowances. Inghams would naturally
be interested in being made aware of those applications.
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11 As advised to the parties, I put the above comments on
record. The variation to the award having reached consent,
I have no difficulty issuing the order to give effect to this
change to the award.

2000 WAIRC 01058
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE AUTOMOTIVE, FOOD, METALS,

ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R S — W E S T E R N
AUSTRALIAN BRANCH,
APPLICANT
v.
INGHAMS ENTERPRISES PTY LTD,
THE FOOD PRESERVERS’ UNION OF
WESTERN AUSTRALIA, UNION OF
WORKERS, RESPONDENTS

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 3 NOVEMBER 2000
FILE NO APPLICATION 1471 OF 2000
CITATION NO. 2000 WAIRC 01058
_______________________________________________________________________________

Result Award Varied
Representation
Applicant Mr G Sturman
Respondents Mr M Borlase on behalf of Inghams

Enterprises
Mr M Cuerden of Counsel on behalf of
the Food Preservers Union

_______________________________________________________________________________

Order.
WHEREAS this is an application pursuant to section 38 of
the Industrial Relations Act 1979; and

HAVING heard Mr G Sturman on behalf of the applicant
and Mr M Borlase on behalf of Inghams Enterprises and Mr
M Cuerden of counsel on behalf of the Food Preservers Un-
ion of Western Australia, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the Food Industry (Food Manufacturing Or
Processing) Award No. A 20 of 1990 as varied, be further
varied in accordance with the following Schedule and
that such variation shall have effect from the date hereof.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

Schedule.
1. Clause 2—Arrangement: After 33. Supported Wages

Employees insert new number and title as follows—
34. Unions Party to Award

2. Clause 33.—Supported Wages: After this clause insert
new number, title and clause as follows—

34—UNIONS PARTY TO AWARD
(1) The Food Preservers Union of Western Australia, Union

of Workers is a party to this Award in so far as it relates to the
operations of all Respondents to this Award other than the
operations of Inghams Enterprises Pty Ltd at Osborne Park.

(2) The Automotive, Food, Metals, Engineering, Printing
and Kindred Industries Union of Workers Western Australian
Branch shall be a party to this Award in so far as it relates to
the operations of Inghams Enterprises Pty Ltd at Osborne Park.

SALARIED OFFICERS (ASSOCIATION FOR THE
BLIND OF WESTERN AUSTRALIA) AWARD, 1995.

No. A 5 of 1995.

2000 WAIRC 00948
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES HOSPITAL SALARIED OFFICERS

ASSOCIATION OF WESTERN
AUSTRALIA (UNION OF WORKERS)

APPLICANT
v.
ASSOCIATION FOR THE BLIND OF
WESTERN AUSTRALIA
(INCORPORATED)

RESPONDENT
CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 23 OCTOBER 2000
FILE NO/S APPLICATION 1408 OF 2000
CITATION NO. 2000 WAIRC 00948
__________________________________________________________________________

Result Award Varied
__________________________________________________________________________

Order.
HAVING heard Ms C Thomas on behalf of the applicant and
Mr M O’Connor on behalf of the respondent, and by consent,
the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT the Salaried Officers (Association for the Blind
of Western Australia) Award, 1995 be varied in accord-
ance with the following Schedule and that such variation
shall have effect from the beginning of the first pay pe-
riod commencing on or after the 10th day of October 2000.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

Schedule.
1. Clause 12.—Meal Money: Delete this clause and insert

the following in lieu thereof—
An employee required to work overtime before or after
his ordinary working hours on any day shall, when such
additional duty necessitates taking a meal away from the
employee’s usual place of residence, be supplied by the
employer with any meal required or be reimbursed for
each meal purchased at the rate of $6.95 for breakfast,
$8.60 for the midday meal, and $10.30 for the evening
meal: Provided that the overtime worked before or after
the meal break totals not less than two hours. Such reim-
bursement shall be in addition to any payment for overtime
to which he is entitled.

2. Clause 18.—Motor Vehicle Allowance: Delete subclause
(4) of this clause and insert the following in lieu thereof—

(4) Allowance for Towing Employer’s Caravan or
Trailer—
In cases where employees are required to tow em-
ployer’s caravans on official business, the additional
rate shall be 6.0 cents per kilometre. When an em-
ployer’s trailer is towed on official business the
additional rate shall be 3.5 cents per kilometre.

3. Clause 21.—Travelling, Transfers and Relieving—Rates
of Allowance: Delete this clause and insert the following in
lieu thereof—

COLUMN A
ITEM PARTICULARS DAILY RATE

ALLOWANCE TO MEET INCIDENTAL
EXPENSES

$
(1) WA—South of 26° South Latitude 9.55
(2) WA—North of 26° South Latitude 12.30
(3) Interstate 12.30
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ACCOMMODATION INVOLVING AN
OVERNIGHT STAY IN A HOTAL OR
MOTEL

(4) WA—Metropolitan Hotel or Motel 180.70
(5) Locality South of 26° South Latitude 137.10
(6) Locality North of 26° South Latitude

Broome 218.35
Carnarvon 164.40
Dampier 171.25
Derby 181.80
Exmouth 193.05
Fitzroy Crossing 240.80
Gascoyne Junction 125.30
Halls Creek 230.80
Karratha 256.55
Kununurra 206.80
Marble Bar 151.60
Newman 236.30
Nullagine 113.15
Onslow 168.55
Pannawonica 177.90
Paraburdoo 200.30
Port Hedland 223.25
Roebourne 122.15
Sandfire 121.80
Shark Bay 125.80
Tom Price 193.45
Turkey Creek 117.30
Wickham 150.05
Wyndham 136.30

(7) Interstate—Capital City
Sydney 210.30
Melbourne 215.60
Other Capitals 173.50

(8) Interstate—Other than Capital City 137.10

ACCOMMODATION INVOLVING AN
OVERNIGHT STAY AT OTHER THAN A
HOTEL OR MOTEL

(9) WA—South of 26° South Latitude 62.45
(10) WA—North of 26° South Latitude 75.05
(11) Interstate 75.05

TRAVEL NOT INVOLVING AN OVERNIGHT
STAY OR TRAVEL INVOLVING AN
OVERNIGHT STAY WHERE
ACCOMMODATION ONLY IS PROVIDED

(12) WA—South of 26° South Latitude
Breakfast 12.00
Lunch 12.00
Dinner 28.90

(13) WA—North of 26° South Latitude
Breakfast 14.00
Lunch 19.85
Dinner 28.95

(14) Interstate
Breakfast 14.00
Lunch 19.85
Dinner 28.95

DEDUCTION FOR NORMAL LIVING
EXPENSES (CLAUSE (22)(4))

(15) Each Adult 19.30
(16) Each Child 3.30

MIDDAY MEAL (CLAUSE (22)(11))
(17) Rate per meal 4.70
(18) Maximum reimbursement per pay

period 23.50
The allowances prescribed in this clause shall be varied in

accordance with any movement in the equivalent allowances
in the Public Service Award, 1992.

AWARDS/AGREEMENTS—
Application for variation of—

No variation resulting—
ABORIGINAL MEDICAL SERVICE

EMPLOYEES’ AWARD.
No. A 26 of 1987.

2000 WAIRC 01061
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE FEDERATED MISCELLANEOUS

WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH,
APPLICANT
v.
BROOME REGIONAL ABORIGINAL
MEDICAL SERVICE AND OTHERS,
RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 6 NOVEMBER 2000
FILE NO APPLICATION 431 OF 1993
CITATION NO. 2000 WAIRC 01061
___________________________________________________________________________

Result Application for award variation
discontinued

___________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of certain Respondents, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

AERATED WATER AND CORDIAL
MANUFACTURING INDUSTRY AWARD 1975.

No. 10 of 1975.
2000 WAIRC 01066

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE FEDERATED MISCELLANEOUS
WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH,
APPLICANT
v.
COCA-COLA BOTTLERS, PERTH
AND OTHERS, RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 6 NOVEMBER 2000
FILE NO APPLICATION 315 OF 1993
CITATION NO. 2000 WAIRC 01066
__________________________________________________________________________

Result Application for award variation
discontinued

_________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of certain Respondents, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
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AGED AND DISABLED PERSONS HOSTELS
AWARD, 1987.

No. A 6 OF 1987.
2000 WAIRC 01059

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE FEDERATED MISCELLANEOUS
WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH
APPLICANT
v.
ANGLICAN HOMES FOR THE AGED
(INCORPORATED) AND OTHERS
RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 6 NOVEMBER 2000
FILE NO APPLICATION 432 OF 1993
CITATION NO. 2000 WAIRC 01059
___________________________________________________________________________

Result Application for award variation
discontinued

___________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of certain Respondents, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

AMBULANCE SERVICE COMMUNICATION
CENTRE EMPLOYEES’ AWARD 1991.

No. A 4 of 1991.
2000 WAIRC 01087

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE FEDERATED MISCELLANEOUS
WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH,
APPLICANT
v.
ST JOHN AMBULANCE AUSTRALIA,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 6 NOVEMBER 2000
FILE NO APPLICATION 433 OF 1993
CITATION NO. 2000 WAIRC 01087
__________________________________________________________________________

Result Application for award variation
discontinued

__________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

AMBULANCE SERVICE EMPLOYEES’ AWARD,
1969.

No. 50 of 1968.
2000 WAIRC 01088

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE FEDERATED MISCELLANEOUS
WORKERS’ UNION OF AUST RALIA,
WESTERN AUSTRALIAN BRANCH,
APPLICANT
v.
ST JOHN AMBULANCE AUSTRALIA,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 6 NOVEMBER 2000
FILE NO APPLICATION 434 OF 1993
CITATION NO. 2000 WAIRC 01088
__________________________________________________________________________

Result Application for award variation
discontinued

__________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

ANIMAL WELFARE INDUSTRY AWARD.
No. 8 of 1968.

2000 WAIRC 01098
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE FEDERATED MISCELLANEOUS

WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH,
APPLICANT
v.
P S ADAMS AND OTHERS,
RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED TUESDAY, 7 NOVEMBER 2000
FILE NO APPLICATION 644 OF 1993
CITATION NO. 2000 WAIRC 01098
_________________________________________________________________________

Result Application for award variation
discontinued

_________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of certain Respondents, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
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BAG, SACK AND TEXTILE AWARD.
No. 3 of 1960.

2000 WAIRC 01065
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE FEDERATED MISCELLANEOUS

WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH
APPLICANT
v.
JOYCE BROS W.A. PTY LTD AND
OTHERS
RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 6 NOVEMBER 2000
FILE NO APPLICATION 639 OF 1993
CITATION NO. 2000 WAIRC 01065
__________________________________________________________________________

Result Application for award variation
discontinued

__________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of certain Respondents, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

BP REFINERY (KWINANA)(SECURITY OFFICERS’)
AWARD, 1978.

No. R 56 of 1981.
2000 WAIRC 01095

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE FEDERATED MISCELLANEOUS
WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH,
APPLICANT
v.
BP (KWINANA) OIL REFINERY PTY
LTD AND OTHERS, RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED TUESDAY, 7 NOVEMBER 2000
FILE NO APPLICATION 317 OF 1993
CITATION NO. 2000 WAIRC 01095
_________________________________________________________________________

Result Application for award variation
discontinued

_________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of certain Respondents, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

BRUSHMAKERS’ AWARD.
No. 30 of 1959.

2000 WAIRC 01099
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE FEDERATED MISCELLANEOUS

WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH,
APPLICANT
v.
E.D. OATES BRUSHWARE LIMITED,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED TUESDAY, 7 NOVEMBER 2000
FILE NO APPLICATION 641 OF 1993
CITATION NO. 2000 WAIRC 01099
__________________________________________________________________________

Result Application for award variation
discontinued

__________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

BUILDING MATERIALS MANUFACTURE (CSR
LIMITED-WELSHPOOL WORKS) AWARD, 1982.

No. A 10 of 1982.
2000 WAIRC 01085

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE FEDERATED MISCELLANEOUS
WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH,
APPLICANT
v.
THE MANAGER, CSR LIMITED,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 6 NOVEMBER 2000
FILE NO/S APPLICATION 318 OF 1993
CITATION NO. 2000 WAIRC 01085
__________________________________________________________________________

Result Application for award variation
discontinued

__________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 516980 W.A.I.G.

CHILD CARE (SUBSIDISED CENTRES) AWARD.
No. A26 of 1985.

2000 WAIRC 01038
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE FEDERATED MISCELLANEOUS

WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH,
APPLICANT
v.
BASSENDEAN TOWN COUNCIL
AND OTHERS, RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED WEDNESDAY, 1 NOVEMBER 2000
FILE NO APPLICATION 392 OF 1993
CITATION NO. 2000 WAIRC 01038
__________________________________________________________________________

Result Application for award variation
discontinued

__________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of certain Respondents, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

CHILDREN’S SERVICES CONSENT AWARD, 1984.
 No. A1 of 1985.

2000 WAIRC 01036
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE FEDERATED MISCELLANEOUS

WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH,
APPLICANT
v.
COOLBELLUP DAY CARE CENTRE
ASSOCIATION & OTHERS,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED WEDNESDAY, 1 NOVEMBER 2000
FILE NO/S APPLICATION 393 OF 1993
CITATION NO. 2000 WAIRC 01036
_________________________________________________________________________

Result Application for award variation
discontinued

_________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of certain Respondents, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

CHILDREN’S SERVICES (PRIVATE) AWARD.
No. A10 of 1990.

2000 WAIRC 01076
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE FEDERATED MISCELLANEOUS

WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH
APPLICANT
v.
BASSENDEAN DAY CARE CENTRE
AND OTHERS
RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 6 NOVEMBER 2000
FILE NO APPLICATION 389 OF 1993
CITATION NO. 2000 WAIRC 01076
__________________________________________________________________________

Result Application for award variation
discontinued

__________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of certain Respondents, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

CLEANERS AND CARETAKERS AWARD, 1969.
No. 12 of 1969.

2000 WAIRC 01091
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE FEDERATED MISCELLANEOUS

WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH,
APPLICANT
v.
COCA-COLA BOTTLERS (PERTH)
PTY LTD AND OTHERS,
RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 6 NOVEMBER 2000
FILE NO APPLICATION 388 OF 1993
CITATION NO. 2000 WAIRC 01091
__________________________________________________________________________

Result Application for award variation
discontinued

__________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of certain Respondents, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.5170

CLEANERS AND CARETAKERS (CAR AND
CARAVAN PARKS) AWARD.

No. 5 of 1975.
2000 WAIRC 01092

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE FEDERATED MISCELLANEOUS
WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH,
APPLICANT
v.
KINGS PARKING CO (W.A.) PTY
LIMITED AND OTHERS,
RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED TUESDAY, 7 NOVEMBER 2000
FILE NO APPLICATION 387 OF 1993
CITATION NO. 2000 WAIRC 01092
__________________________________________________________________________

Result Application for award variation
discontinued

__________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of certain Respondents, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

CONTRACT CLEANERS AWARD, 1986.
No. A6/1985.

2000 WAIRC 01070
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE FEDERATED MISCELLANEOUS

WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH
APPLICANT
v.
AIRLITE CLEANING PTY LTD AND
OTHERS
RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 6 NOVEMBER 2000
FILE NO APPLICATION 386 OF 1993
CITATION NO. 2000 WAIRC 01070
_________________________________________________________________________

Result Application for award variation
discontinued

_________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of certain Respondents, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

CONTRACT CLEANERS’ (MINISTRY OF
EDUCATION) AWARD 1990.

No. A 5 of 1981.
2000 WAIRC 01093

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE FEDERATED MISCELLANEOUS
WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH

APPLICANT
v.
BERKELEY CHALLENGE PTY LTD
AND OTHERS

RESPONDENTS
CORAM COMMISSIONER P E SCOTT
DELIVERED TUESDAY, 7 NOVEMBER 2000
FILE NO APPLICATION 385 OF 1993
CITATION NO. 2000 WAIRC 01093
__________________________________________________________________________

Result Application for award variation
discontinued

__________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of certain Respondents, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

CROTHALL HOSPITAL SERVICES (W.A.) PTY LTD
AWARD.

No. A 3 of 1987.
2000 WAIRC 01111

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE FEDERATED MISCELLANEOUS
WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH,
APPLICANT
v.
CROTHALL HOSPITAL SERVICES
(WA) PTY LTD, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED TUESDAY, 7 NOVEMBER 2000
FILE NO APPLICATION 435 OF 1993
CITATION NO. 2000 WAIRC 01111
__________________________________________________________________________

Result Application for award variation
discontinued

__________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 517180 W.A.I.G.

DAIRY FACTORY WORKERS’ AWARD 1982.
No. A 15 of 1982.

2000 WAIRC 01068
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE FEDERATED MISCELLANEOUS

WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH,
APPLICANT
v.
BROWNES DAIRY PTY LIMITED
AND OTHERS, RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 6 NOVEMBER 2000
FILE NO APPLICATION 319 OF 1993
CITATION NO. 2000 WAIRC 01068
__________________________________________________________________________

Result Application for award variation
discontinued

__________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of certain Respondents, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

DRUM RECLAIMING AWARD.
No. 21 of 1961.

2000 WAIRC 01077
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE FEDERATED MISCELLANEOUS

WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH,
APPLICANT
v.
IMERITO DRUM COMPANY AND
OTHERS, RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 6 NOVEMBER 2000
FILE NO APPLICATION 647 OF 1993
CITATION NO. 2000 WAIRC 01077
_________________________________________________________________________

Result Application for award variation
discontinued

_________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of certain Respondents, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

DRY CLEANING AND LAUNDRY AWARD 1979.
No. R35/1978.

2000 WAIRC 01094
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE FEDERATED MISCELLANEOUS

WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH
APPLICANT
v.
ERIC DRY CLEANERS AND OTHERS
RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED TUESDAY, 7 NOVEMBER 2000
FILE NO APPLICATION 361 OF 1993
CITATION NO. 2000 WAIRC 01094
_________________________________________________________________________

Result Application for award variation
discontinued

_________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of certain Respondents, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

ENROLLED NURSES AND NURSING ASSISTANTS
(PRIVATE) AWARD.

No. 8 of 1978.
2000 WAIRC 01110

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE FEDERATED MISCELLANEOUS
WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH
APPLICANT
v.
ST JOHN OF GOD HOSPITAL AND
OTHERS
RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED TUESDAY, 7 NOVEMBER 2000
FILE NO APPLICATION 437 OF 1993
CITATION NO. 2000 WAIRC 01110
__________________________________________________________________________

Result Application for award variation
discontinued

__________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of certain Respondents, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.
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ETHNIC CHILDREN’S SERVICES INDUSTRIAL
AWARD, 1993.

No. A10 of 1989.
2000 WAIRC 01071

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE FEDERATED MISCELLANEOUS
WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH
APPLICANT
v.
ETHNIC CHILD CARE RESOURCES
UNIT INC.
RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 6 NOVEMBER 2000
FILE NO APPLICATION 397 OF 1993
CITATION NO. 2000 WAIRC 01071
__________________________________________________________________________

Result Application for award variation
discontinued

__________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of certain Respondents, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

FAMILY DAY CARE CO-ORDINATORS’ AND
ASSISTANTS’ AWARD 1985.

 No. A16 of 1985.
2000 WAIRC 01035

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE FEDERATED MISCELLANEOUS
WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH,
APPLICANT
v.
COMMUNICARE AND OTHERS,
RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED WEDNESDAY, 1 NOVEMBER 2000
FILE NO APPLICATION 395 OF 1993
CITATION NO. 2000 WAIRC 01035
__________________________________________________________________________

Result Application for award variation
discontinued

__________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of certain Respondents, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

FUNERAL DIRECTORS’ ASSISTANTS’ AWARD.
No 18 of 1962.

2000 WAIRC 01083
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE FEDERATED MISCELLANEOUS

WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH
APPLICANT
v.
BOWRA & O’DEA PTY LTD AND
OTHERS
RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED TUESDAY, 7 NOVEMBER 2000
FILE NO APPLICATION 394 OF 1993
CITATION NO. 2000 WAIRC 01083
__________________________________________________________________________

Result Application for award variation
discontinued

__________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of certain Respondents, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

HEALTH ATTENDANTS AWARD, 1979.
No. A 49 of 1978.

2000 WAIRC 01096
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE FEDERATED MISCELLANEOUS

WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH,
APPLICANT
v.
CARINE GLADES HEALTH STUDIO
AND OTHERS, RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED TUESDAY, 7 NOVEMBER 2000
FILE NO APPLICATION 646 OF 1993
CITATION NO. 2000 WAIRC 01096
_________________________________________________________________________

Result Application for award variation
discontinued

_________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of certain Respondents, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 517380 W.A.I.G.

HOSPITAL EMPLOYEES’ (HOME OF PEACE)
CONSOLIDATED AWARD 1981.

No. 26 of 1960.
2000 WAIRC 01109

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE FEDERATED MISCELLANEOUS
WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH,
APPLICANT
v.
THE BOARD OF MANAGEMENT
HOMES OF PEACE
(INCORPORATED), RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED TUESDAY, 7 NOVEMBER 2000
FILE NO APPLICATION 438 OF 1993
CITATION NO. 2000 WAIRC 01109
__________________________________________________________________________

Result Application for award variation
discontinued

__________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

HOSPITAL WORKERS (CLEANING
CONTRACTORS—PRIVATE HOSPITALS)

AWARD 1978.
No. R 2 of 1977.

2000 WAIRC 01074
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE FEDERATED MISCELLANEOUS

WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH,
APPLICANT
v.
POWERCLEAN, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 6 NOVEMBER 2000
FILE NO APPLICATION 439 OF 1993
CITATION NO. 2000 WAIRC 01074
__________________________________________________________________________

Result Application for award variation
discontinued

__________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of certain Respondents, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

HOSPITAL WORKERS (N’GALA) AWARD.
No. 6A of 1958.

2000 WAIRC 01108
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE FEDERATED MISCELLANEOUS

WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH
APPLICANT
v.
THE BOARD OF MANAGEMENT,
N’GALA INCCORPORATED
RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED TUESDAY, 7 NOVEMBER 2000
FILE NO APPLICATION 440 OF 1993
CITATION NO. 2000 WAIRC 01108
__________________________________________________________________________

Result Application for award variation
discontinued

__________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

LAUNDRY WORKERS’ AWARD, 1981.
No. A 29 of 1981.

2000 WAIRC 01069
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE FEDERATED MISCELLANEOUS

WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH
APPLICANT
v.
ALSCO LINEN SERVICE PTY LTD
AND OTHERS
RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 6 NOVEMBER 2000
FILE NO APPLICATION 321 OF 1993
CITATION NO. 2000 WAIRC 01069
___________________________________________________________________________

Result Application for award variation
discontinued

___________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of certain Respondents, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.
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MARINE STORES AWARD.
No. 13 of 1958.

2000 WAIRC 01081

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE FEDERATED MISCELLANEOUS
WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH,
APPLICANT
v.
EXCELL, A.C. AND OTHERS,
RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 6 NOVEMBER 2000
FILE NO APPLICATION 636 OF 1993
CITATION NO. 2000 WAIRC 01081
__________________________________________________________________________

Result Application for award variation
discontinued

__________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of certain Respondents, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

MINERAL EARTHS EMPLOYEES’ AWARD.
No. 9 of 1975.

2000 WAIRC 01090
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE FEDERATED MISCELLANEOUS

WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH
APPLICANT
v.
UNIVERSAL MILLING CO PTY LTD
(NOW TRADING AS COMMERCIAL
MINERALS LTD)
RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 6 NOVEMBER 2000
FILE NO APPLICATION 643 OF 1993
CITATION NO. 2000 WAIRC 01090
_________________________________________________________________________

Result Application for award variation
discontinued

_________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

MISCELLANEOUS GOVERNMENT CONDITIONS
AND ALLOWANCES AWARD.

No. A4 of 1992.
2000 WAIRC 01134

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE AUSTRALIAN LIQUOR,
HOSPITALITY & MISCELLANEOUS
WORKERS UNION,
MISCELLANEOUS WORKERS
DIVISION, W.A. BRANCH
APPLICANT
v.
THE BOARD OF MANAGEMENT,
ALBANY REGIONAL HOSPITAL &
OTHERS
RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED TUESDAY, 6 NOVEMBER 2000
FILE NO/S APPLICATION 1510 OF 1997
CITATION NO. 2000 WAIRC 01134
___________________________________________________________________________

Result Application for award variation
discontinued

____________________________________________________________________________

Order.
WHEREAS this is an application pursuant to the Industrial
Relations Act 1979; and

WHEREAS by letter dated the 31st day of October 2000 the
Applicant sought to discontinue the application;

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

MISCELLANEOUS WORKERS’ (ACTIV
FOUNDATION) AWARD.

No. A 20 of 1980.
2000 WAIRC 01089

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE FEDERATED MISCELLANEOUS
WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH
APPLICANT
v.
ACTIV FOUNDATION (INC.)
RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 6 NOVEMBER 2000
FILE NO APPLICATION 441 OF 1993
CITATION NO. 2000 WAIRC 01089
__________________________________________________________________________

Result Application for award variation
discontinued

__________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 517580 W.A.I.G.

OPTICAL MECHANICS’ AWARD, 1971.
No. 9 of 1970.

2000 WAIRC 01103
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE FEDERATED MISCELLANEOUS

WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH,
APPLICANT
v.
LAUBMAN & PANK (W.A.) PTY LTD
AND OTHERS, RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED TUESDAY, 7 NOVEMBER 2000
FILE NO APPLICATION 634 OF 1993
CITATION NO. 2000 WAIRC 01103
__________________________________________________________________________

Result Application for award variation
discontinued

__________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of certain Respondents, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

PAINT AND VARNISH MAKERS’ AWARD.
No. 22 of 1957.

2000 WAIRC 01075
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE FEDERATED MISCELLANEOUS

WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH
APPLICANT
v.
DULUX AUSTRALIA LIMITED AND
OTHERS
RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 6 NOVEMBER 2000
FILE NO APPLICATION 642 OF 1993
CITATION NO. 2000 WAIRC 01075
_________________________________________________________________________

Result Application for award variation
discontinued

_________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of certain Respondents, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

PHOTOGRAPHIC INDUSTRY AWARD, 1980.
No. A 9 of 1980.

2000 WAIRC 01101
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE FEDERATED MISCELLANEOUS

WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH
APPLICANT
v.
ILLUSTRATIONS PTY LTD AND
OTHERS
RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED TUESDAY, 7 NOVEMBER 2000
FILE NO APPLICATION 637 OF 1993
CITATION NO. 2000 WAIRC 01101
__________________________________________________________________________

Result Application for award variation
discontinued

__________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of certain Respondents, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

PLASTIC MANUFACTURING AWARD 1977.
No. 5 of 1977.

2000 WAIRC 01064
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE FEDERATED MISCELLANEOUS

WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH
APPLICANT
v.
GAY-DOR PLASTICS LTD AND
OTHERS
RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 6 NOVEMBER 2000
FILE NO APPLICATION 396 OF 1993
CITATION NO. 2000 WAIRC 01064
__________________________________________________________________________

Result Application for award variation
discontinued

__________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of certain Respondents, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is discontinued.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.
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POULTRY BREEDING FARM & HATCHERY
WORKERS’ AWARD 1976.

No. R 20 of 1976.
2000 WAIRC 01097

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE FEDERATED MISCELLANEOUS
WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH
APPLICANT
v.
HAMPTON HATCHERIES AND
OTHERS
RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED TUESDAY, 7 NOVEMBER 2000
FILE NO APPLICATION 645 OF 1993
CITATION NO. 2000 WAIRC 01097
_________________________________________________________________________

Result Application for award variation
discontinued

_________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of certain Respondents, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

PRIVATE HOSPITAL EMPLOYEES’ AWARD, 1972.
No. 27 of 1971.

2000 WAIRC 01107
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE FEDERATED MISCELLANEOUS

WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH
APPLICANT
v.
ST JOHN OF GOD HOSPITAL AND
OTHERS
RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED TUESDAY, 7 NOVEMBER 2000
FILE NO APPLICATION 442 OF 1993
CITATION NO. 2000 WAIRC 01107
__________________________________________________________________________

Result Application for award variation
discontinued

__________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of certain Respondents, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

SCHOOL EMPLOYEES (INDEPENDENT DAY &
BOARDING SCHOOLS) AWARD 1980.

No. R 7 of 1979.
2000 WAIRC 01084

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE FEDERATED MISCELLANEOUS
WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH
APPLICANT
v.
GUILDFORD GRAMMAR SCHOOL
AND OTHERS
RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED TUESDAY, 7 NOVEMBER 2000
FILE NO APPLICATION 390 OF 1993
CITATION NO. 2000 WAIRC 01084
__________________________________________________________________________

Result Application for award variation
discontinued

__________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant, Mr G
Blyth on behalf of certain Respondents and Mr R Gifford and
with him Dr I Fraser on behalf of the Association of Inde-
pendent Schools of Western Australia (Inc), the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

SECURITY OFFICERS’ AWARD.
No. A25 of 1981.

2000 WAIRC 01086
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE FEDERATED MISCELLANEOUS

WORKERS’ UNION OF AUSTRALIA,
HOSPITAL, SERVICE &
MISCELLANEOUS W. A. BRANCH,
APPLICANT
v.
WORMALD SECURITY AND
OTHERS, RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 6 NOVEMBER 2000
FILE NO APPLICATION 2474 OF 1989
CITATION NO. 2000 WAIRC 01086
_________________________________________________________________________

Result Application for award variation
discontinued

_________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the applicant and Mr
G Blyth on behalf of certain Respondents, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
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SOAP AND ALLIED PRODUCTS MANUFACTURING
AWARD.

No. 25 of 1960.
2000 WAIRC 01104

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE FEDERATED MISCELLANEOUS
WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH
APPLICANT
v.
CANDLE LIGHT COMPANY
RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED TUESDAY, 7 NOVEMBER 2000
FILE NO APPLICATION 633 OF 1993
CITATION NO. 2000 WAIRC 01104
__________________________________________________________________________

Result Application for award variation
discontinued

__________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

TEACHERS’ AIDES’ (INDEPENDENT SCHOOLS)
AWARD 1988.
A27 of 1987.

2000 WAIRC 01072
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE FEDERATED MISCELLANEOUS

WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH
APPLICANT
v.
CATHOLIC EDUCATION
COMMISSION OF WA AND OTHERS
RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 6 NOVEMBER 2000
FILE NO APPLICATION 398 OF 1993
CITATION NO. 2000 WAIRC 01072
__________________________________________________________________________

Result Application for award variation
discontinued

__________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant, Ms K
Wroughton, (of Counsel) by leave, on behalf of the Catholic
Education Commission, Mr R Gifford and with him Dr I
Fraser, on behalf of the Association of Independent Schools
of Western Australia (Inc), and Mr G Blyth on behalf of cer-
tain Respondents, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the application be and is hereby discontinued.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

TRAINING ASSISTANTS’ AND COMMUNITY
SUPPORT STAFF (SPASTIC WELFARE) AWARD

1987.
No. A 16 of 1986.

2000 WAIRC 01106
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE FEDERATED MISCELLANEOUS

WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH
APPLICANT
v.
CEREBRAL PALSY ASSOCIATION
OF WA LIMITED
RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED TUESDAY, 7 NOVEMBER 2000
FILE NO APPLICATION 443 OF 1993
CITATION NO. 2000 WAIRC 01106
__________________________________________________________________________

Result Application for award variation
discontinued

__________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

UNIVERSITY, COLLEGES AND SWANLEIGH
AWARD, 1980.

No. R 7B of 1979.
2000 WAIRC 01063

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE FEDERATED MISCELLANEOUS
WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH
APPLICANT
v.
ST THOMAS MORE COLLEGE AND
OTHERS
RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 6 NOVEMBER 2000
FILE NO APPLICATION 391 OF 1993
CITATION NO. 2000 WAIRC 01063
__________________________________________________________________________

Result Application for award variation
discontinued

__________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of certain Respondents, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.
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WATCHMAKERS’ AND JEWELLERS’ AWARD 1970.
No. 10 of 1970.

2000 WAIRC 01100
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE FEDERATED MISCELLANEOUS

WORKERS’ UNION OF AUSTRALIA,
WESTERN AUSTRALIAN BRANCH,
APPLICANT
v.
CARIS THE JEWELLER,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED TUESDAY, 7 NOVEMBER 2000
FILE NO APPLICATION 640 OF 1993
CITATION NO. 2000 WAIRC 01100
_________________________________________________________________________

Result Application for award variation
discontinued

_________________________________________________________________________

Order.
HAVING heard Mr D Kelly on behalf of the Applicant and
Mr G Blyth on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

AWARDS/AGREEMENTS—
Interpretation of—

INDEPENDENT SCHOOLS’ TEACHERS’
AWARD 1976.

No. R 27 of 1976.
2000 WAIRC 00999

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE INDEPENDENT SCHOOLS
SALARIED OFFICERS’
ASSOCIATION OF WESTERN
AUSTRALIA, INDUSTRIAL UNION
OF WORKERS

APPLICANT
v.
ANGLICAN SCHOOLS
COMMISSION (INC) AND OTHERS

RESPONDENTS
CORAM COMMISSIONER P E SCOTT
DELIVERED THURSDAY, 26 OCTOBER 2000
FILE NO APPLICATION 634 OF 2000
CITATION NO.
__________________________________________________________________________

Result Declaration on issue of award
interpretation

Representation
Applicant Mr A Gill (of Counsel) by leave on behalf

of the Applicant
Respondent Mr R Gifford on behalf of the Association

of Independent Schools of Western
Australia, (Inc) and the Anglican Schools
Commission Ms K Wroughton (of
Counsel) by leave on behalf of the Roman
Catholic Archbishop of Perth, Aquinas
College and Trinity College.

__________________________________________________________________________

Reasons for Decision.
1 The application before the Commission seeks the

interpretation of Clause 11.—Salaries, subclause (2), with
specific reference to paragraphs (d), (f), (h) and (i) of the
Independent Schools’ Teachers’ Award 1976 (“the
Award”).

2 The particular issue between the parties is the meaning
of paragraph (f) as to what is to occur in respect of the
salary movement for a teacher who obtains an additional
qualification which is recognised as equivalent to an
additional year of training. The applicant argues that the
teacher should then be treated for the purposes of his or
her experience as if he or she had the additional
qualification from the point of entry into the salary scale.
An example of such a situation would be a two or three-
year trained teacher who commenced at Step 3 and, in
accordance with paragraph (b) would be entitled to
proceed to a maximum Step 9. Assuming that this teacher
had been on Step 9 for 3 years by virtue of experience
and annual increments, and achieved the additional
qualification, the applicant’s view is that such teacher
should proceed immediately beyond Step 9 to Step 12 to
take account of the three years experience at Step 9.

3 The respondents argue in two alternatives, firstly that the
issue is not as the applicants describe it, being the meaning
of the additional year of training, but rather what is meant
by “credited” within paragraph (f). Accordingly, they say
that the teacher in the example earlier would be eligible
to go beyond Step 9 from the point of obtaining the
additional qualification and would do so by annual
increments by only one step in the salary scale at a time,
rather than all of the steps with which the teacher would
have been credited had he or she had the qualification
from the outset. The alternative argument is that two salary
steps would be credited to reflect the differential in the
salary steps at the respective entry points.

4 Section 46 of the Industrial Relations Act 1979 provides
the Commission with the power to interpret awards and
where the declaration of the true interpretation requires,
“by order vary any provision of the award for the purpose
of remedying any defect therein or on giving fuller effect
thereto.”

5 The Award is to be interpreted as a whole and in context.
An examination of the Award demonstrates that the
relevant provisions are contained in Clause 11.—Salaries,
particularly subclauses (1) and (2). For the sake of
convenience, set out below are those provisions. However,
I have not included within the salary schedule the
increases in rates of pay arising from the safety net
adjustments as they add nothing to the consideration of
this issue.

“11.—SALARIES
(1) (a) The minimum annual rate of salary payable

to teachers engaged in the undermentioned
classifications shall be:

Total Salary
$ per Annum

Step 1 25846
Step 2 27179
Step 3 28407
Step 4 29945
Step 5 31276
Step 6 32506
Step 7 33736
Step 8 35273
Step 9 36964
Step 10 38348
Step 11 39474
Step 12 41012
Step 13 42549
(i) …

(ii) …
(iii) …

(b) On appointment, a teacher shall be placed at
the appropriate salary level according to quali-
fications and full time teaching experience in
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Australia. Recognition of qualifications and
experience other than that outlined in this
clause shall be determined by agreement be-
tween the employer and the teacher. In the
event that the parties cannot agree on the level
of qualifications and/or experience that should
apply then the matter may be referred to the
Independent Schools Industrial Affairs Con-
sultative Committee.

(c) …
(d) …
(e) …

(2) In determining the appropriate minimum salary level
the following will apply—

(a) Teachers not elsewhere provided for shall
commence at Step 1 and proceed by annual
increments to and including Step 9.

(b) Two-year or three-year trained teacher hold-
ing a Teacher’s Certificate or a teacher holding
a University Degree (other than Bachelor of
Education) but not a Teacher’s Certificate shall
commence at Step 3 and proceed by annual
increments to and including Step 9.

(c) Teacher holding—
University Degree and Diploma of Educa-
tion; or
University Degree and Teacher’s Certifi-
cate; or
Bachelor of Education Degree;

shall commence at Step 5 and proceed by an-
nual increments to and including Step 13.

(d) Teacher holding the qualifications as outlined
in paragraph (c) of this subclause plus a sec-
ond or higher degree as outlined in paragraph
(h) of this clause shall commence at Step 6
and proceed by annual increments to and in-
cluding Step 13.

(e) The term Degree or Diploma will be deemed
to include equivalent qualifications. In the
event of a dispute the matter may be referred
to the Independent Schools Industrial Affairs
Consultative Committee.

(f) A teacher who obtains an additional qualifi-
cation which is recognised as the equivalent
to an additional year of training, shall be cred-
ited with the extra year for salary purposes.

(g) The qualifications referred to in paragraph (f)
above, shall be determined by agreement
through the Independent Schools Industrial
Affairs Consultative Committee and shall be
reviewed each year and shall be listed to ap-
ply from the beginning of each calendar year.

(h) A teacher who obtains a second, or higher
degree shall be credited with one extra year’s
experience for salary purposes. For the pur-
pose of this subclause, a second or higher
degree shall mean to include a graduate di-
ploma or a degree at honours level.

(i) The years of experience is indicated by the
equivalent number of steps from the entry
level.”

6 The principles applicable to interpretation are set out in
the decision of the Full Bench in Ralph M Lee Pty Ltd
and Others v Metal and Engineering Workers Union—
Western Australia and Another 1994 74 WAIG 1722 at
1724. Acting President Fielding also dealt with the use
of extrinsic material as an aid to interpretation of industrial
instruments in the following manner:

“The principles regarding the use of extrinsic mate-
rial as an aid to interpret industrial instruments are
well settled. That material can only be used where
there is an ambiguity and cannot be used to
undermine an unambiguous term, even if that leads
to a result which may seem inconvenient or unjust
(see: Australian Electrical, Electronics, Foundry and

Engineering Union (Western Australian Branch) v.
The Minister for Health (1991) 71 WAIG 2253). In
this regard, as pointed out by Brinsden J in Robe
River Iron Associates v. Amalgamated Metal Work-
ers and Shipwrights Union of Western Australia and
Others (1987) 67 WAIG 1097, the rules for inter-
preting industrial agreements are essentially no
different from those applicable to the interpretation
of awards. Nonetheless, industrial instruments are
to be interpreted against the background that they
“frequently result ... from an agreement between the
parties, couched in terms intelligible to themselves
but often framed without that careful attention to
form and draftsmanship which one expects to find
in an Act of Parliament” and that “therefore in con-
struing an award, one must always be careful to avoid
a too literal adherence to the strict technical mean-
ing of words, and must view the matter broadly, and
after giving consideration and weight to every part
of the award, endeavour to give it meaning consist-
ent with the general intention of the parties to be
gathered from the whole award” (see: Geo A. Bond
& Co Ltd (In Liquidation) v. McKenzie [ 1929] AR
(NSW) 498 at 503). The reluctance of courts to adopt
a strict interpretation in relation to awards was en-
dorsed in City of Wanneroo v. Holmes (1989) 30 IR
362. Thus, as Einfeld J observed in BWIU NSW
Branch v. Dylalo Pty Ltd trading as Alpine Erec-
tions [1992] AILR 274, the courts should not be too
reluctant to admit the possibility that there is an
ambiguity in an award, nor should courts be too ar-
tificial or legalistic in a search for its meaning. The
court should only refuse to consider extrinsic mate-
rial which supports one interpretation when the
alternative interpretation being argued for was quite
incapable of being supported by the words. More
recently in Short v. F.W. Hercus Pty Ltd (supra) the
Federal Court held that even where the provision
was unambiguous, the Court should not deny itself
the guidance of intrinsic material where it can be
seen that more is needed than the immediate context
of the provision to interpret it properly. In this con-
text, Burchett J observed at p 134—

“The context of an expression may thus be
much more than the words that are its imme-
diate neighbours. Context may extend to the
entire document of which it is a part, or to
other documents with which there is an asso-
ciation. Context may also include, in some
cases, ideas that gave rise to an expression in
a document from which it has been taken.
When the expression was transplanted, it may
have brought with it some of the soil in which
it once grew, retaining a special strength and
colour in its new environment. There is no
inherent necessity to read it as uproot and
stripped of every trace of its former signifi-
cance, standing bare in alien ground. True,
sometimes it does stand as if alone. But that
should not be just assumed, in the case of an
expression with a known source, without look-
ing at its creation, understanding its original
meaning, and then seeing how it is now used.
Very frequently, perhaps most often, the im-
mediate context is the clearest guide, but the
court should not deny itself all other guidance
in those cases where it can be seen that more
is needed. In literature, Milton and Joyce could
not be read in ignorance of the source of their
language, nor should a legal document, includ-
ing an award, be so read.””

7 Although each of the parties argues that there is no
ambiguity, they each say that if there is ambiguity, that
recourse can be had to extrinsic material. Detailed
evidence has been called as to the history of the provisions
as a means of providing an explanation of how in
particular subclause (1) evolved and accordingly, the
application of subclause (2) with reference to the method
of moving into and within the salary scale.
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8 The first task is to decide whether there is a clear meaning
which can be ascertained from the words used in their
ordinary sense. The terms of subclause (2)(f) are to be
interpreted in context, and it is appropriate to make
reference to other sections of the Award for that purpose.

9 The subclause the subject of dispute between the parties
reads—

“(f) A teacher who obtains an additional qualifica-
tion which is recognised as the equivalent to an
additional year of training, shall be credited with
the extra year for salary purposes.”

10 The applicant says that reference to “the extra year” in
paragraph (f) is reference to the “additional year of
training” and this is not disputed by the respondents.

11 Taken as a whole, Clause 11.—Salaries provides the
following—

(i) a salary scale commencing at Step 1 and finish-
ing at Step 13 (Clause 11(1)(a));

(ii) on appointment, a teacher is placed at the appro-
priate salary level according to qualifications and
full-time teaching experience in Australia (Clause
11(1)(b));

(iii) progression along the scale is by annual incre-
ments (Clause 11(2)(a), (b), (c), (d) and (i));

(iv) a teacher who is two or three year trained hold-
ing a Teacher’s Certificate, or a University Degree
but not a Teacher’s Certificate, commences at Step
3 and proceeds to a maximum of Step 9 (Clause
11(2)(b));

(v) a teacher holding a University Degree and a teach-
ing qualification (or Bachelor of Education
Degree) commences at Step 5 and proceeds to a
maximum of Step 13, that is, the top of the scale
(Clause 11(2)(c));

(vi) a teacher holding the qualifications referred to in
(v) above plus the second or higher degree com-
mences at Step 6 and proceeds to a maximum of
Step 13 (Clause 11(2)(d));

(vii) a teacher not elsewhere provided for starts at Step
1 and finishes at Step 9 (Clause 11(2)(a));

(viii) paragraphs (f) and (h) of the subclause (2) pro-
vide for teachers who obtain additional
qualifications during their teaching career.

12 These paragraphs all deal with how a teacher enters the
salary scale, the qualifications appropriate to move within
the scale and to what level. It is noted that particular terms
are used within subclauses (1) and (2) of Clause 11.—
Salaries. In subclause (2) the words “shall commence”
are used in paragraphs (a), (b), (c) and (d). Paragraph (i)
of subclause (2) refers to “entry level”. The term “on
appointment” in subclause (1)(b) refers to appointment
to a particular teaching position. This is because the
teacher, “on appointment” is placed at the appropriate
salary level according to qualifications and full-time
teaching experience. A newly appointed, first time, teacher
would have no full-time teaching experience to be taken
into account.

13 Paragraphs (2)(a), (b), (c) and (d) make no reference to
experience, therefore it can be assumed that these
paragraphs relate to the teacher’s first teaching position—
i.e. “entry level”. For this reason, I conclude that entry
level and commencement are synonymous. There is only
a re-entry into the scale, and that is on appointment at a
new teaching position by an experienced teacher.
Therefore, a first time teacher or an experienced teacher,
having respectively commenced as a teacher or having
been appointed to a new teaching position, enters or re-
enters the salary scale according to his or her
qualifications, and, in the case of the experienced teacher,
according to his or her experience. Progression is then
by annual increments, and years of experience is indicated
by the equivalent number of steps from entry level.

14 In this scheme of salary progression, provision is made
for recognition of additional qualifications obtained
during the course of the teacher’s career. The teacher who
obtains an additional qualification which is recognised
as equivalent to an additional year’s training is “credited

with the extra year for salary purposes” whereas a teacher
who obtains a second or higher degree is “credited with
one extra year’s experience for salary purposes”. Is there
a difference between “credit(ing) with the extra year” and
“credit(ing) with one extra year’s experience” for salary
purposes? Unless there is a difference, there is no reason
for the use of different terms. I conclude that the former
relates to the extra year, which must be read in the context
of the sentence as a whole. The sentence relates to an
additional year of training. This is “the extra year” i.e. an
extra year of training. If it were to have the meaning of
an extra year of experience, i.e. one move up the salary
scale, it would have referred to an not the extra year.
Therefore, I find that the extra year referred to in paragraph
(f) is the additional qualification which is recognised as
an additional year of training. This is contrasted with
paragraph (h) where a second or higher degree warrants
crediting with an extra year’s experience. One extra year’s
experience for salary purposes means one step up the
salary scale.

15 How, then, is a teacher credited with the extra (additional)
year of training for salary purposes? In the cases of the
teacher referred to in paragraph (b), he or she would have
commenced at Step 3, and would proceed by annual
increments to Step 9. By obtaining an additional
qualification, the equivalent to an additional year’s
training, such a teacher is to be credited with a year’s
training. A year’s training is that which is recognised by
the differential between the salary commencement points
of the teachers described in paragraphs (b) and (c), being
Steps 3 and 5 respectively, i.e. two salary steps. This
reflects the additional year of training. This teacher would
also be entitled to continue to progress, with the passage
of subsequent years, ultimately to Step 13 instead of
stopping at Step 9.

16 As the true interpretation of the clause can be elicited
from the ordinary meaning of the words used without
reference to other material, there is no need for recourse
to extrinsic material.

17 Accordingly, I declare that the true interpretation of
Clause 11.—Salaries, subclause (2)(f) is that the crediting
of the additional year of training for salary purposes means
crediting with the differential number of salary steps
between the commencement points for teachers with the
respective qualifications.

AGREEMENTS—
Industrial—Retirements from—

WALSH’S GLASS FACTORY ENTERPRISE
AGREEMENT.

No. AG 313 of 1996.
IN THE WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION
No. 1783 of 2000.

IN THE MATTER of the
Industrial Relations Act 1979

and
IN THE MATTER of the filing in the
Office of the Registrar of a Notice of

Retirement from Industrial Agreement
in accordance with section 41(7)

of the said Act
Sandpath Pty Ltd trading as Walsh’s Glass will cease to be a
party to the Walsh’s Glass Factory Enterprise Agreement No.
AG 313 of 1996 on and from the 8th day of December 2000.

DATED at Perth this 7th day of November 2000.
(Sgd.) J.A. SPURLING,

[L.S.] Registrar.
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NOTICES—
Award/Agreement matters—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Application No. 1599 of 2000
APPLICATION FOR VARIATION AND

CONSOLIDATION OF AWARD ENTITLED “THE
WESTERN AUSTRALIAN SURVEYING (PRIVATE

PRACTICE) INDUSTRY AWARD 1989”
NOTICE is given that an application has been made to the
Commission by the Association of Professional Engineers,
Australia (Western Australian Branch), Organization of Em-
ployees under the Industrial Relations Act 1979 for a variation
and consolidation of the above Award.

The purpose of the application is stated to be—
1. To vary the scope of the Award to remove the exclu-

sion of Hydrographic Surveyors so as to provide
award coverage for all types of surveyors in the sur-
veying (private practice) industry.

2. To update and modernise the Award so as to—
(i) incorporate a new classification and salary

structure consistent with the Structural Effi-
ciency Principle and State Wage Case.

(ii) provide for more facilitative provisions and
more contemporary and appropriate condi-
tions of employment.

(iii) ...
(iv) ...

3. To update the Respondency List of the Award.
As far as relevant, those parts of the proposed variation and

consolidation that relate to area of operation or scope are pub-
lished hereunder.

1.3 AREA OF APPLICATION
This Award shall operate throughout the State of Western
Australia and shall include those areas which are described
in Section 3 of the Industrial Relations Act 1979.
1.4 SCOPE
This Award shall apply to all persons employed in the
surveying (private practice) industry and in the classifi-
cations defined in Clause 1.6—Definitions and employed
by employers who are wholly or mainly engaged in any
branch or branches of the surveying (private practice)
industry.

A copy of the proposed variation and consolidation may be
inspected at my office at the AXA Centre, 111 St George’s
Terrace, Perth.

J. A. SPURLING,
Registrar.

31 October 2000.

PUBLIC SERVICE
ARBITRATOR—

Matters Dealt With—
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

The Civil Service Association of Western Australia
Incorporated

and
Executive Director, Fisheries WA

(No. P 8 of 2000)
COMMISSIONER A.R. BEECH.

9 November 2000.
STATEMENT

The Decision in this matter issued on 26 June 2000 (80
WAIG 3039). The Commission adjourned the application for

eight weeks to allow the parties time to conclude an enter-
prise bargaining agreement. The parties have not yet concluded
an enterprise bargaining agreement however, they have had
further negotiations and their positions in relation to the De-
cision are set out in correspondence on the file.

The parties have also reached an agreement in the form of a
Field Allowance Policy. That Policy is as follows—

“Technical Officers and Technical Assistants shall be
entitled to payment of the 20% Commuted Overtime Al-
lowance when—

(a) undertaking field duties outside of a 50km
radius of the Officers/Assistants’ usual head-
quarters, irrespective of the time of day or
duration of the field duty; or

(b) undertaking field duties outside of the spread
of hours from 7am to 7pm, irrespective of dis-
tance from base;

provided that all field duties for which payment of the
Commuted Overtime Allowance is claimed are performed
with prior approval from the appropriate Research Sci-
entist or Research Supervisor.
NOTE: It is agreed that longstanding field programs in-
volving diving for Abalone off metropolitan reefs and
trips to the Alkimos, which normally occur before 7am,
have approval to start before 7am in all circumstances.”

Fisheries WA has confirmed before the Commission that it
is not its intention to change this Policy unless it is part of a
concluded enterprise bargaining agreement with the Civil Serv-
ice Association of Western Australia Incorporated.

The Commission records the parties’ positions in this State-
ment and this application is now concluded.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

9 November 2000.

2000 WAIRC 00921
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES CIVIL SERVICE ASSOCIATION OF

WESTERN AUSTRALIA
INCORPORATED

APPLICANT
v.
DIRECTOR GENERAL, MINISTRY
OF JUSTICE

RESPONDENT
CORAM SENIOR COMMISSIONER G L

FIELDING
DELIVERED WEDNESDAY, 18 OCTOBER 2000
FILE NO/S P 28 OF 2000
CITATION NO. 2000 WAIRC 00921
_______________________________________________________________________________

Result Application granted
Representation
Applicant Mr JL Ross and Mr DL Newman
Respondent Ms LB Gadsdon and Mr N Cinquina
_______________________________________________________________________________

Order.
Having heard Mr JL Ross and with him Mr DL Newman on
behalf of the Applicant and Ms LB Gadsdon and with her Mr
N Cinquina on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act 1979, and by consent, hereby orders—

1. THAT the Respondent pay to Ms W Fleckhammer
the sum of $4612.00 in full and final settlement of
the matter the subject of this claim. [This sum repre-
sents 12 months additional salary based on the
difference between the maximum annual
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salaryincrement for Level 3 and the maximum an-
nual salary increment for Level 2 under the Ministry
of Justice Enterprise Agreement 1995 as at this date.]

2. THAT payment of the sum specified in paragraph 1
shall be effected in the normal course of payroll
processing but not later than 26 October 2000.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner/

Public Service Arbitrator.

INDUSTRIAL MAGISTRATE—
Complaints before—

IN THE INDUSTRIAL MAGISTRATES
COURT HELD AT PERTH

BEFORE ; Mr G. Cicchini I.M.

Complaint No 250 of 2000

Date Heard: 1 November 2000

BETWEEN;

Jodi Ann Hoffmann
Complainant

and

Western Australian Aboriginal Media Association
(Aboriginal Corporation)

Defendant.
Appearances—

Mr P Woodward appeared as agent for the complainant.
Mr R Clohessy appeared as agent for the defendant.

Reasons for Decision.
(Given extemporaneously at the conclusion of the

hearing, extracted from the transcript of proceedings and
edited by His Worship)

HIS WORSHIP: I have just taken some time to read through
the authorities and as a result of having done that I now de-
liver the following reasons.

The agent for the defendant has raised various arguments
by way of preliminary matters which go to the issue of juris-
diction. He suggests that I do not have jurisdiction to hear the
complaint that is before me. He argues that Mr Woodward is
not a registered agent and therefore is unable to appear and
represent the complainant. Secondly, he argues that the com-
plainant could not have made the complaint signed by Mr
Woodward on behalf of the complainant. Thirdly, he argues
that service is defective and therefore the summons is not prop-
erly before me, and fourthly, he argues that as a result of the
decision in City of Mandurah v. Hull (IAC—80 WAIG 4319)
the order made by the Full Bench is without authority and
unenforceable.

I firstly deal with the third limb of the argument put to me
by Mr Clohessy. The appearance of the defendant cures any
defect in service. There is clear authority on that and it has
been longstanding authority. I refer to my decision in McCorry
v. Como Investments Pty Ltd (72 WAIG 2817) which detailed
the history of the authorities. In any event, there is support for

that proposition to be found in the Queen v Goodna JJ, 1927
Law Times Reports Quarterly Journal at 369. I quote from
that particular authority—

“The defendant’s appearance will not only cure all de-
fects and informalities in the summons, but will also cure
want of summons.”

So even where a summons is not issued and a party appears,
once the appearance is before the court, then that cures all
defects. Of course, in that regard, there must be a distinction
drawn between the complaint and the summons.

Secondly, I deal with the question of whether or not Mr
Woodward is an agent. Clearly section 112A(3) of the

Industrial Relations Act 1979 authorises an employee of an
organisation to appear for a party under section 81E of the
Industrial Relations Act, and that person is entitled to provide
services and make an appearance. The situation in those cir-
cumstances is that the complainant’s agent, Mr Woodward,
appears in this case pursuant to section 81E(b) of the Indus-
trial Relations Act as agent. There can be no difficulty with
his representation in this case. It is clear that section 112A
never intended to exclude the representation of unions or their
officers or employees to represent their members. Quite the
contrary. The provision actually includes the representation
of such persons to appear and is expressly provided for. There-
fore that ground simply is not made out.

Thirdly, as to the making of the complaint, it simply suf-
fices to say that regulation 3(2) permits an agent authorised
by his client to make a complaint. Now, I appreciate the au-
thorities handed up by Mr Clohessy in relation to the making
of complaints generally, but all of those can be distinguished
on their own facts. None are on point in regards to the issue
before me and they must be distinguished on their own facts.
Regulation 3(2) is clearly read in a way that if a person au-
thorises his or her agent to make a complaint, that is permitted.
This is really commonsense if one looks at it, because the
situation is such that it enables an agent to make a complaint
in the same way that a solicitor would make a complaint for
his client. The agent’s role in this particular jurisdiction is
akin to that of a solicitor representing a client and there is
express provision for such person so authorised to make a
complaint by virtue of that regulation. That regulation, in my
view, makes the making of the complaint permissible and there
is no difficulty to be found with the making of the complaint
provided that there is evidence before the court that the mak-
ing of the complaint is expressly authorised.

Finally, as to the decision in City of Mandurah v. Hull (su-
pra), I have gone through the decision and, having read that
decision, I must say that I agree with the submissions made
by Mr Woodward. I do not read the decision in the manner
suggested by Mr

Clohessy. In any event, and most importantly, I take the view
that it is not proper for this court to go behind the order. It is
not for me to determine the validity of the order made by the
Full Bench in this matter. That is a matter for the Industrial
Appeal Court to determine on the issues as properly argued
before it. It is inappropriate for me, in enforcement proceed-
ings, as these are, to question the validity of the order. The
order is valid until I am told that the order is not valid by a
higher authority.

Lastly, I raised the issue with the parties as to whether the
fresh proceedings were appropriate. Neither the complainant
nor the defendant was able to assist in that regard. I have re-
viewed the matter and find no authority in relation to that
issue but, having considered the matter, I take the view that
by virtue of the appeal determined by the Full Bench, the pre-
vious order made by me is both unenforceable and defunct.

No action can be taken in relation thereto and there is no
mechanism by which I can recall the order or deal with it any
way. In those circumstances, given that the order is unenforce-
able and defunct, it is appropriate for the complainant to seek
orders in the manner sought by the fresh complaint. There-
fore I believe that I have jurisdiction to deal with the matter.

There is only one other matter that was raised by Mr Clohessy
that needs addressing and that is the form of the complaint in
relation to the date of the order. That is a matter of formality
and there is no difficulty with the complaint being amended,
if that is what is sought by the complainant in this matter,
subject to any comments that the defendant may make in rela-
tion thereto, but it does not go to the issue of jurisdiction and
any defect on the face of the complaint will not affect my
ability to determine it. Therefore I find that I have jurisdiction
to deal with the matter and I propose to deal with the applica-
tion as is before me.

I am dealing with a complaint brought by Jodi Ann Hoffman
as against Western Australian Aboriginal Media Association
(Aboriginal Corporation), seeking the enforcement of an or-
der made by the Industrial Relations Commission as amended
by order of the Full Bench, following an appeal. That Full
Bench order amended the order made by Commissioner Beech
on the 4th of February 2000, and the order of the Full Bench
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was in fact delivered on the 14th of August 2000. As a conse-
quence of the order made by the Full Bench the end result
was that there was and remains an order in existence made by
Commissioner Beech that the defendant pay to the complain-
ant the sum of $13,367.10.

The evidence before the court, given by Miss Hoffman, dic-
tates that that money has not been paid following the making
of the order by the Commissioner at first instance and follow-
ing the delivery of the decision of the Full Bench on the 14th
of August 2000.

The defendant, through Mr Edwin, has given evidence in
relation to certain matters and there is some suggestion that a
$35,000 settlement that took place with respect to proceed-
ings in the District Court somehow satisfies the order made
by the Commission. In that regard, the complainant has given
evidence that the settlement, the $35,000, in the District Court
related to a workers compensation matter. In that regard, I fail
to see how that sum can in any way be related to the order that
was made by the Commission. Furthermore, the complainant
has testified that that settlement occurred before she was dis-
missed and in that regard, I fail to see how it can be stated that
there is satisfaction.

Quite frankly, I do not comprehend the issue of estoppel as
raised by the defendant in this matter. The facts do not sup-
port any matter going to the issue of estoppel in any event.
The evidence before me clearly dictates that the Commission
made an order as amended by the Full Bench and that the
defendant has failed to comply with the order. Accordingly it
is the case that the complaint as is before the court is proved.

It is appropriate therefore that the court proceed to enforce
the order by making an order that the defendant pay to the
complainant the sum of $13,367.10 being the amount awarded
by Commissioner Beech on the 4th of February 2000 in para-
graph (a) of his order.

Having made an order that the defendant pay to the com-
plainant $13,367.10, I now turn to consider whether or not
firstly, a penalty should be imposed and secondly, whether
costs ought to be allowed.

In relation to the issue of penalty, it must be said and must
be recognised by the court that there has been an appeal proc-
ess that has been undertaken by the defendant, in which the
defendant was partially successful, and to that extent there
must be recognition in fact that there has been proper and due
process in that regard. Any delay that has been occasioned in
that regard is entirely appropriate and in accordance with the
proper procedures.

Furthermore, the situation is such that there has been argu-
ment by the defendant in relation to this matter that goes to
issues of technicality and, to that extent, although not found
by this court to be valid with respect to matters before it, they
nevertheless are matters that the court had to consider. The
court had to retire to consider the issues and it cannot be said
that the arguments that were put were simply without founda-
tion. There was some basis for the arguments raised. The fact
that the argument did not result in favour of the defendant is
immaterial, in my view, to the outcome in respect to the issue
of penalty.

Therefore, the position is that the defendants acted, in my
view, in an appropriate manner in regards to this leading up to
today’s proceedings and I do not agree that there ought to be
any imposition of any penalty. It is simply a situation where
the defendant has availed itself of the process that is available
to it in defending such an action. A penalty is not appropriate.

Furthermore, for the reasons that I have given, it cannot be
said that the proceedings were vexatiously or frivolously de-
fended and I simply adopt the reasons that I have mentioned
previously. Therefore, I am not going to allow costs for the
appearance of the agent in relation to this matter and in that
regard the provisions in section 83(3) make it clear that that is
not to occur if the court can not find that the proceedings have
been frivolously or vexatiously defended.

Therefore it simply remains whether or not it is appropriate
to award the complainant the disbursements incurred in bring-
ing the complaint. In my view, that is totally reasonable. The
complainant has been put to cost in bringing the complaint,
and has incurred out of pocket expenses both of which total
$47.20. I make an order that the defendant is to pay the

complainant that sum of $47.20. Each of those payments that
I have referred to, both the payment that was ordered by the
Commission in the first instance and enforced today, and the
payment of costs, are payable forthwith. That completes the
matter.

UNFAIR DISMISSAL/
CONTRACTUAL

ENTITLEMENTS—
2000 WAIRC 01055

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES ROBERT AUSTIN
APPLICANT

v.
QUAKE HOLDINGS PTY LTD

 RESPONDENT
CORAM COMMISSIONER S J KENNER
DELIVERED FRIDAY 3 NOVEMBER 2000
FILE NO/S APPLICATION 439 OF 2000
CITATION NO. 2000 WAIRC 01055
_______________________________________________________________________________

Result Application granted. Order for
compensation issued.

Representation
Applicant Mr R Carthew of counsel
Respondent Mr S Brown of counsel
_______________________________________________________________________________

Reasons for Decision.
1. At all material times Mr Robert Austin (“the applicant”)

was employed by Quake Holdings Pty Ltd (“the
respondent”) as a steel fixer, which employment
commenced on 28 January 2000. The applicant was
employed by the respondent on two projects one being
the Canning Dam project, and the other being the Narrows
Bridge expansion project in Perth, where the applicant
was working when his employment was terminated by
the respondent on or about 2 March 2000. The applicant
claims that his dismissal was unfair and commenced these
proceedings pursuant to s 29 of the Industrial Relations
Act 1979 (“the Act”) seeking orders by way of relief
pursuant to s 23A of the Act.

2. It was common ground that the applicant was employed
by the respondent pursuant to the terms of the Building
Trades (Construction) Award 1987 No R14 of 1978 (“the
Award”). There was some issue between the parties as to
whether the applicant was engaged as a casual employee
or not, in accordance with the terms of the Award.

Facts
3. The applicant, who is 54 years old and has had some 25

years experience as a steel fixer, said that as a result of an
advertisement placed in the “West Australian” on 26
January 2000, he contacted Mr Grant McRobbie a director
of the respondent, regarding available employment. The
applicant said that Mr McRobbie told him that he had
heard of the applicant and after a discussion, indicated
he was prepared to offer him employment. It was the
applicant’s evidence that Mr McRobbie advised him that
he had approximately six to twelve months of work ahead
and specifically referred to two projects, they being at
the Canning Dam and the other the Narrows Bridge
expansion project. The applicant said that he was told by
Mr McRobbie that the respondent paid “$30 per hour
PPS” and that there was no reference to casual
employment or anything further. It was agreed that the
applicant would commence work on 28 January 2000.
The applicant testified that he then resigned his full-time
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employment with another employer, with whom he said
he had a good working relationship. He emphasised in
evidence that he would not have left full-time employment
to be engaged casually.

4. The applicant started work with the respondent on 28
January 2000 at the Canning Dam project. He said that
he was working four 12-hour shifts per week. He said
that he had set commencing and finishing times each day.
The work was regular and he foresaw, based upon his
discussions earlier with Mr McRobbie, ongoing
employment for the foreseeable future.

5. On or about 30 January 2000 the applicant suffered heat
stress whilst working and attended hospital. On this
occasion, the applicant said he was working inside the
dam wall in extremely hot and humid conditions. He said
that once at hospital, he received saline solution and was
advised by the medical staff that he had suffered gross
heat stress. He said also that he was vomiting as a result
of this condition.

6. Subsequently, after completing the work at the Canning
Dam site, the applicant commenced work on a contract
the respondent had at the Narrows Bridge expansion
project. He remained at this project until his dismissal.
The applicant testified that on or about 7 February 2000,
he was undertaking dogman duties at the site and
completed an 11-hour shift in considerable heat. He
testified that the next morning when he woke up he did
not feel well and contacted Mr McRobbie to tell him that
he would not attend for work that day. The following day
he returned to work and continued to work without
incident on his evidence, until the events of 29 February
2000.

7. On this day the applicant said he arrived at work as usual
to commence at 6.30am. It was a hot day and very humid.
The work crew worked continuously up until 9.30am for
morning tea without any breaks, in the open sun. The
applicant said at morning tea he approached Mr
McRobbie to tell him “he didn’t feel real good”. He
further said to him that if he felt that way by lunchtime
he doubted if he could continue for the rest of the day. It
was the applicant’s evidence that Mr McRobbie shrugged
his shoulders at this comment. The applicant said he made
efforts to drink sufficient fluids during the morning break.
He continued to work after the morning break in the open
sun. At approximately 10.50am his work shifted to a more
shaded area. By this time, the applicant said that he had
begun to feel nauseous and quite unwell, and felt similar
to how he did at the Canning Dam project where he had
suffered heat stroke.

8. The applicant advised a fellow employee, Mr Cotton, that
he was going to the toilet and when he got there, he dry
reached because of his nausea. He said that after this he
felt dizzy and nauseous and thought he needed medical
attention. He walked to his car and drove off the work
site. The applicant freely admitted in evidence that he
was in error in leaving the site without notifying the
respondent or anyone else. However, he explained that
the condition that he was in left him in a confused state
and he felt quite ill. In support of this, he testified that he
completely overlooked leaving his lunch bag and
cigarettes in the morning tearoom.

9. The applicant said he drove straight home and then
telephoned a medical advice service and outlined his
symptoms. He said he was advised to drink plenty of
fluids, including “Gastrolite” and to attend a doctor or
hospital if the situation worsened. He then went to bed
feeling nauseous and still confused. He said that he began
to get cramps in his legs and stomach. He was unable to
get up for the rest of the day and remained in that condition
until the following morning. On the morning of 1 March
the applicant said that he attempted to get ready for work
however he still felt nauseous and the cramps in his legs
and stomach were still present. He testified that he felt
distressed and was still in a confused state. The applicant
admitted that he failed to call in sick to the respondent on
this day, but said that he was not thinking clearly. He
described the effects of the stress on him as quite
substantial.

10. In the evening of 1 March his condition started to improve.
The following morning he felt better and attended at work
at his usual start time of 6.30am. He said that he saw Mr
McRobbie who asked where he had been. The applicant
replied that he had been ill and he reminded Mr McRobbie
of their earlier conversation on 29 February. The applicant
testified that Mr McRobbie replied that he needed people
who were reliable in response to which the applicant asked
whether he still had a job. The applicant’s evidence was
that Mr McRobbie replied that he didn’t and confirmed
that he was being dismissed. In the applicant’s evidence,
it was made clear to him that he no longer had a position
with the respondent. The applicant said that he protested
at this and Mr McRobbie told him to telephone him that
evening. Mr McRobbie reminded the applicant of his
lunch bag, which he retrieved, and then he left the site.

11. Immediately after being told on the morning of 2 March
that he no longer had employment, the applicant gave
evidence that he went to the Canning Dam construction
site and inquired of a another construction company as
to whether any work was available, which it was not.
That evening the applicant telephoned Mr McRobbie who
told him that he had given thought to his decision and
that it still stood. He was told that there were no problems
with his work but that he needed employees who were
reliable and that he could not have the applicant
continually getting heat stress. The telephone conversation
ended on the basis that the respondent’s decision to
dismiss the applicant remained.

12. Subsequently, on 3 March 2000, the applicant attended
his doctor, Dr Blum, who confirmed that he had
previously suffered heat stress. . Thereafter, the applicant
continued to look for work and obtained some
employment over the ensuing period but earned less
income than with the respondent.

13. The applicant in evidence categorically denied having ever
been formally counselled by the respondent as to any
aspect of his work performance. He readily conceded in
evidence however that his failure to notify the respondent
on leaving the site and not contacting the respondent
whilst he was ill was an error that he regretted.

14. The applicant also called Dr Blum to give evidence. Dr
Blum has been the general practitioner of the applicant
for about the last three years. He testified that the applicant
had presented to him on two occasions this year on 8
February and 3 March with symptoms characteristic of
heat stress and dehydration. Dr Blum’s evidence was that
this presentation was in the context of heavy physical
work in an environment on days of high temperature and
humidity. Dr Blum gave evidence about the general
symptoms of heat stress which included cramps, nausea,
vomiting, general drowsiness and a lack of judgement.
Confirmation of Dr Blum’s attendances on the applicant
were contained in exhibits A5 and A6.

15. Mr McRobbie is a director of the respondent and
confirmed that he employed the applicant on 28 January
2000 as a steel fixer. He said that the applicant was
engaged at an hourly rate of $30 per hour. His evidence
was that he paid this rate under the PPS system and the
hourly rate included all Award entitlements. Otherwise,
Mr McRobbie did not have a particularly good recall of
his initial discussions with the applicant.

16. Mr McRobbie gave evidence as to two incidents which
he said influenced his decision to dismiss the applicant.
The first occurred on or about 21 January when the
applicant and another employee were performing work
in relation to stress bars in a prefabricated girder. The
applicant was taking too long to complete this task and
in Mr McRobbie’s view, was fooling around on the job.
This led to a discussion where he requested the applicant
to “have a bit of a go for me”. There was no evidence this
matter went any further. The other incident related to a
conversation that the applicant had with a representative
of Leighton Contractors Pty Ltd on or about the 7
February in relation to a lack of work for a few days over
this period. This in turn, led a Mr Fenwick of Leighton
Contactors, who was called to give evidence, to approach
Mr McRobbie and explain that it was not acceptable for
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the respondent’s employee to discuss such matters with
Leighton Contractors. Mr McRobbie testified that he then
went and spoke to the applicant about this. There were
no further such incidents on the evidence.

17. Mr McRobbie also gave evidence about the induction
process for the Narrows Bridge project and tendered in
evidence through him as exhibit R1, was the induction
material in relation to safety issues, including the
avoidance of heat stress. The applicant signed an
acknowledgement dated 9 February 2000 as to this
induction material.

18. As to the events of on or about 29 February 2000, Mr Mc
Robbie’s version was somewhat different to the
applicant’s. He said that he had morning tea at about
9.30am as usual and saw the applicant. According to Mr
McRobbie, the applicant appeared to be well and did not
indicate to him that he felt ill. At about 11.40am that day
Mr McRobbie said that Mr Cotton approached him and
told him that the applicant had left the work he was doing
and had left the job without telling anyone. Mr McRobbie
then commenced looking for the applicant around the
site. He noticed that the applicant’s cigarettes and lunch
bag were still in the morning tearoom. Ultimately, he
noticed that the applicant’s car was not in the car park
and therefore concluded that the applicant had left the
site.

19. As to the events of 2 March, Mr McRobbie said that the
applicant arrived at work early in the morning as usual.
His evidence was that the applicant asked him whether
“he could work for him that day”, to which he replied
that no he could not and inquired as to the reason for his
absence on 29 February without notifying anyone. The
applicant told Mr McRobbie that he was not feeling well
to which Mr McRobbie responded by stating that he
needed reliable people on the job and that he would call
the applicant later that evening at home to discuss the
position. Mr McRobbie conceded that he thought it was
odd that the applicant had not taken his belongings from
the lunch room and that he thought that the applicant had
simply left the job on 29 February. I pause to observe
that there was no evidence that the respondent made any
attempt to contact the applicant.

20. That evening a telephone conversation took place as
referred to by the applicant in his evidence. It was Mr
McRobbie’s evidence that he mentioned the events of 21
January where the applicant was told to stop fooling
around and the matter with Leighton Contractors and
further, that he did not consider the applicant’s conduct
in leaving the site without contacting anyone as showing
an intention to continue to work for the respondent. It
was Mr McRobbie’s evidence that the applicant simply
advised him that he was not feeling well. I should also
note that Mr McRobbie could not recall the applicant
telling him on 29 February that he was “feeling crook”,
as it was put by the applicant. Also, notwithstanding
reference to it in his witness statement, in cross-
examination Mr McRobbie also could not recall that the
word “casual” was used in his initial telephone discussion
with the applicant when he was employed. As a result of
the telephone discussion on the evening of 2 March, Mr
McRobbie said that he advised the applicant “he no longer
had any work for him”.

21. The evidence was that the respondent employed another
employee approximately three weeks after the applicant’s
termination of employment. Additionally, Mr McRobbie
conceded in cross-examination that he never expressly
warned the applicant that his employment was in jeopardy
prior to termination of the applicant’s employment.

Conclusions
22. There is some conflict in the evidence between the

applicant and Mr McRobbie of the respondent as to in
particular, the terms of engagement of the applicant and
the events on or about 29 January 2000. I had the benefit
of closely observing the witnesses give their evidence. I
found the applicant to be an impressive witness and I
consider he gave his evidence honestly to the best of his
recollection. Moreover, the applicant quite readily
admitted in the witness box that he had made an error in

not notifying the respondent he was absent from the
worksite and that this was something he very much
regretted. Where the evidence of the applicant and the
respondent conflicts, without hesitation, I prefer the
applicant’s evidence.

23. I am satisfied and I find that the applicant was employed
by the respondent as a steel fixer and paid an “all up” rate
of pay of $30 per hour. I am satisfied that there was no
reference to the applicant being engaged as a casual
employee. Moreover, Mr McRobbie’s evidence that the
rate included all leave entitlements is inconsistent with
the applicant being engaged as a casual employee in the
strict sense. I also find that in any event, the applicant
worked consistently and regularly for the respondent and
had, based upon what was said to him by the respondent
when he was engaged, a reasonable and legitimate
expectation of ongoing employment. Indeed, it would be
passing strange for the applicant, as he said in evidence,
to leave ongoing full-time employment with his previous
employer, if the work with the respondent was to be as
sporadic as the respondent suggested.

24. On the evidence I am satisfied and find that the applicant
did in late January 2000 suffer heat stress and was treated
by his doctor on subsequent occasions on 8 February and
3 March 2000 in respect of heat stress. In this regard, Dr
Blum’s evidence, which evidence I accept, was entirely
consistent with the applicant’s evidence as to the
symptoms he experienced on or about 30 January and
thereafter, leading up to the termination of his
employment. I also find on the evidence that on 29
February the applicant did suffer a heat stress condition
which led to him leaving the site suffering heat stress
symptoms. I accept that the applicant did mention his
condition to Mr McRobbie but, as he readily conceded
in evidence, the applicant did fail to notify the respondent
of his departure from the site as he should have done. I
am also satisfied on the evidence and find that
subsequently on 1 March 2000, the applicant was still in
a distressed state suffering from heat stress, and did not
attend work. Nor however, did the applicant either
personally or by another, make contact with the
respondent as to his condition and his absence which he
clearly should have done. As I have noted above however,
neither was there any attempt by the respondent to make
contact with the applicant, on having discovered his
absence from the site. In my view, both should have done
so.

25. As to the events of the morning of 2 March 2000, I am
satisfied and I find that as a result of the applicant’s
absence and failure to notify the previous day, the
applicant was told by the respondent that he was
dismissed. The applicant’s version of events as to this
discussion was consistent with evidence given by another
employee of the respondent Mr Kanudu, who said that
he recalled a discussion in the “smoko room” where the
applicant asked Mr McRobbie whether he still had a job.
As to the applicant telling Mr McRobbie that he did not
feel well on 29 February, I also refer to the evidence of
Mr Cotton, who conceded that it was a hot day and that
he possibly may have seen the applicant say something
to Mr McRobbie during the course of that morning.

26. I am also satisfied on the evidence that at no time, either
on the morning of 2 March or later that evening in their
telephone conversation, did the respondent refer to the
previous incidents involving Leighton Contractors and
the steel pipe work. As to these matters, I am far from
persuaded on the evidence that there was any formal
warning given to the applicant by the respondent, such
that the applicant had any notion that his employment
was at risk. I accept the evidence of the applicant as to
the steel pipes incident that this amounted to nothing more
than some banter between he and Mr McRobbie. As to
the Leighton Contractors matter, the evidence suggests,
as given by Mr Fenwick of Leighton Contractors, that
this matter had no real bearing on the ongoing relationship
between that company and the respondent and that there
were no further such incidents.

27. In this case the respondent summarily dismissed the
applicant. He was given neither notice nor payment in
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lieu of notice of termination of employment. That being
so, the respondent has the onus of establishing that the
conduct upon which it relied in summarily dismissing
the applicant justified it in taking such a course of action:
FMWU v Cat Welfare Society Incorporated (1991) 71
WAIG 2014 at 2019, 2021; Shire of Esperance v Mouritz
(1991) 71 WAIG 894. Additionally, there needs to be
established some deliberate flouting by the employee of
an essential condition of the contract of employment:
Laws v London Chronicle Limited (1959) 1 WLR 698.

28. I am far from persuaded that the applicant’s absence from
the workplace from 29 February 2000, having regard to
all of the circumstances, warranted dismissal on notice,
let alone summary dismissal for misconduct. I accept that
the respondent had a legitimate complaint in the applicant
absenting himself from the site and failing to contact the
respondent in the intervening day or so. For this conduct,
the respondent would clearly have been entitled to
admonish the applicant appropriately, however due regard
would have to be had to be given to the applicant’s
condition and its effect upon him as a mitigating
circumstance: Bostik (Australia) Pty Ltd v Georgevski
(No.1) (1992) 41 IR 452. Certainly, the respondent would
have been absolved from any obligation to pay sick leave
under the Award, if that were a relevant consideration in
this case. The act of dismissal did not have sufficient
regard to the circumstances of the applicant at the material
times: Bostik.

29. As to the respondent’s submission that the applicant’s
conduct, in approaching another employer at the Canning
Dam project site on 2 March 2000, constituted a
repudiation of his contract of employment, this is, with
due respect, a submission that I have some difficulty
comprehending. Clearly, the applicant was acting under
his clear belief that earlier that day he had been dismissed
by Mr McRobbie. In all the circumstances, the applicant,
in taking steps to pursue other employment was entirely
consistent with this impression and indeed, consistent
with his duty in any event, to mitigate his loss.

30. Having regard to all of the circumstances of this case, I
am of the opinion that the respondent has failed to
establish justification for the applicant’s summary
dismissal or indeed, dismissal simpliciter, and I am of
the opinion that the respondent has exercised its
contractual right to dismiss the applicant harshly,
oppressively and unfairly: Undercliffe Nursing Home v
Federated Miscellaneous Workers Union of Australia
(1985) WAIG 385.

31. I turn now to consider what relief should follow from my
conclusions above, pursuant to s 23A of the Act.

Remedy
32. The applicant does not seek reinstatement by this

application. Instead, he seeks an order of compensation
for loss sustained by him. Whilst it is for the Commission
to determine whether a reinstatement or re-employment
order would be impracticable in the circumstances of a
case, given that the applicant does not seek such a remedy,
this is probably sufficient in the circumstances to conclude
its impracticability.

33. I turn therefore to consider the issue of compensation.
An order of compensation in relation to a finding of unfair
dismissal is to be determined in accordance with the
principles discussed and applied by the Full Bench in
Bogunovich v Bayside Western Australia Pty Ltd (1998)
86 IR 101 and also in Trancheta v. Wavemaster
International (1999) 79 WAIG 4434. The first issue is to
determine as a matter of fact, what has been the applicant’s
loss and/or injury. Relevant to such a finding, is
consideration of the likelihood of ongoing employment
between the applicant and the respondent, but for the
dismissal. On the evidence, the applicant was advised on
his engagement that the respondent had some six to twelve
months work ahead of it, upon which representation the
applicant relied in accepting the employment, bearing in
mind he left full-time employment with his previous
employer. The evidence was that the respondent’s work
at the Narrows Bridge project was on-going as at the time
of the hearing of this application, and indeed, as I have

noted above, an employee was engaged by the respondent
to replace the applicant. Furthermore, I am not persuaded
on the evidence that the applicant would not have
continued on in employment at least for the then
foreseeable future, there being no evidence of a
breakdown in the employment relationship or other
substantial issues of performance or conduct to render
such a continuation of the relationship unlikely.

34. The evidence was the applicant was earning between
$1,240.00 and $1,450.00 gross per week whilst employed
by the respondent. This income included consideration
for all Award entitlements. He was out of work for some
ten weeks, including initially after his dismissal and in
periods thereafter. The applicant obtained some
employment with other companies in the interim, at lesser
income than his employment with the respondent. The
applicant’s direct loss of income, including the difference
between income from other employment and his former
employment, and his ten week period of unemployment,
is some $17,625.00. There is also an on-going loss as the
applicant is presently unemployed. I am not persuaded
on the evidence that the applicant has any basis to claim
compensation for injury, as submitted by counsel for the
applicant.

35. In my view the applicant should be compensated for his
loss by an award of compensation in the sum of
$17,600.00. I so order.

2000 WAIRC 01073

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES ROBERT AUSTIN
APPLICANT

v.
QUAKE HOLDINGS PTY LTD

RESPONDENT
CORAM COMMISSIONER S J KENNER
DELIVERED FRIDAY, 3 NOVEMBER 2000
FILE NO/S APPLICATION 439 OF 2000
CITATION NO. 2000 WAIRC 01073
_______________________________________________________________________________

Result Application granted. Order for
compensation issued.

Representation
Applicant Mr R Carthew of counsel
Respondent Mr S Brown of counsel
_______________________________________________________________________________

Order.
HAVING heard Mr R Carthew of counsel on behalf of the
applicant and Mr S Brown of counsel on behalf of the re-
spondent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby—

1. DECLARES that Mr R Austin was harshly, oppres-
sively and unfairly dismissed from his employment
by the respondent on or about 2 March 2000;

2. DECLARES that reinstatement of Mr Austin is im-
practicable;

3. ORDERS the respondent to pay to Mr Austin within
21 days of the date of this order the sum of
$17,600.00 less any amount payable to the Com-
missioner of Taxation pursuant to the Income Tax
Assessment Act 1936 and actually paid.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.
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2000 WAIRC 00993
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES CHRIS JOHN HAZZARD

APPLICANT
v.
PROREGAL NOMINEES PTY LTD, JR
BRADLEY & ASSOCIATES ,
BROADFIELD CIVIL &
STRUCTURAL.
RESPONDENT

CORAM SENIOR COMMISSIONER G L
FIELDING

DELIVERED MONDAY, 23 OCTOBER 2000
FILE NO/S APPLICATION 1301 OF 2000
CITATION NO. 2000 WAIRC 00993
_______________________________________________________________________________

Result Application granted
Representation
Applicant Unrepresented
Respondent Mr L E James as counsel
_______________________________________________________________________________

Reasons for Decision.
(Given extemporaneously at the conclusion of the

submissions and taken from the transcript as edited by the
Senior Commissioner)

1. The Applicant was employed by the Respondent as a civil
engineer, he says in the notice of application, from 1
January until 4 August 2000. There is some conflict in
the evidence as to the starting date, but, as events have
turned out, that becomes irrelevant.

2. The Applicant appears to have become a director of the
Respondent company on 11 May and he seems to have
resigned as such on 27 July, but again nothing turns on
that. No one takes issue, and indeed no one can take issue
with a proposition that a person cannot be both a director
and an employee at the same time.

3. More significant for the purposes of this matter is that
the Applicant gave notice on 18 July that he intended to
resign from his employment with the Respondent,
effective four weeks from 21 July 2000, so that, as I
understand it, the effective date of termination would have
been on or about 18 August. It seems to be common
ground that on 1 August or thereabouts there was a
meeting between the Applicant and his fellow former
directors, with the exception of Mr Bradley senior, the
managing director, to discuss his future. It seems common
ground also that the others wanted the Applicant to leave
the employ of the Respondent without delay. They were
unhappy with the four-week notice period because they
felt that he was undermining the operations of the
Respondent by carrying on business of his own and,
moreover, utilising the Respondent’s property to do so.
At all events, it seems common ground that he was asked
to leave very soon after this meeting, and certainly before
the four weeks expired. The Applicant has given evidence
that he asked for that to be put in writing. Subsequently,
he received from Mr Bradley senior, the managing
director, a note which states—

4. “Your resignation has been accepted and to avoid any
conflict of interest please be advised your final working
date is Friday 4th August 2000. Please ensure that all
current activities are complete by this day and all keys
phones etc are returned to the office.”

5. In fact, it seems that the Applicant left the workplace on
2 August. He says now that he left because he had no
alternative but to do so and that things were unworkable.
It seems common ground from at least the majority of
the witnesses called on behalf of the Respondent that he
left as requested but said that there would be a fight about
the matter.

6. It is common ground that the Applicant was paid until 4
August and has not been paid since. By these proceedings

he seeks to recover wages for the balance of the four-week
period, being two weeks wages at his rate of pay of $600
per week. Hence he claims the sum of $1200. He also
seeks to recover as and by way of accrued annual leave
the sum of $461.51, which he says is his pro rata
entitlement.

7. The Respondent, by its amended Notice of Answer, says
that the Applicant was not employed by it for a long period
and that he was not entitled to give four weeks notice. In
any event, it says that the notice period was shortened by
agreement to end on 4 August. That agreement, the
Respondent says, is manifest by the departure of the
Applicant on or about that date. Moreover, the Respondent
says that the Applicant has retained some of its property
the value of which exceeds that sum he is now claiming
and that that should be offset against the Applicant’s claim
in this case.

8. There is some marginal conflict in the evidence. I feel
bound to say that I am satisfied and I find that the events
occurred largely as Mr Painter testified. He impressed
me as being the most credible of all the witnesses. What
he said was substantially supported by the evidence of
Messrs Hussey and Bradley, which I prefer where it
conflicts with that of the Applicant.

9. So far as the claim for the balance of the notice period is
concerned, I take the position to be as counsel for the
Respondent has indeed put it; that is, that an employee
can give notice to expire as far distant as he likes,
assuming, of course, that he is employed for an indefinite
period. The employer does not have to accept the notice.
His remedy is to terminate the employment earlier, which
it is conceded the Respondent did not do on this occasion,
or alternatively the parties can reach agreement as to a
shortened period of notice. On the facts as I find them, I
am far from convinced that the Applicant agreed with the
Respondent to shorten the period of notice. I accept that
he agreed to leave his employment as and when requested,
but I accept that the position was that he had no real
alternative. The letter dated 1 August from Mr Bradley
senior is in terms that he should leave. Having observed
the Applicant, I do not think that he is sophisticated
enough to enter into questions about the implications of
that for the notice he had already given. Rather, I accept
the position to be that he left, in effect, under protest,
saying, as the witnesses called by the Respondent have
indeed said, that there would be a fight about it in future.

10. So it is that I am satisfied that he has made out his claim
for the two weeks wages. The Respondent did not
terminate the employment earlier, as it might well have
done, and as I find there was no agreement to shorten the
notice given by the Applicant.

11. Insofar as the claim for holiday pay is concerned, I am
satisfied that the claim has not been made out for the
following reasons: First and foremost, I am far from
convinced on the evidence that the Applicant started work
on or about 1 June, as he said he did. Of course, the length
of service would affect the length of any pro rata
entitlement. In any event, I take the position to be, as was
explained in the case of Lai Corporation Pty Ltd v
Steinberg (1986) 28 AILR 492, that where employment
terminates there is no entitlement to convert untaken leave
entitlements to cash unless there is an express requirement
for that to occur.

12. Furthermore, I take the law also to be that in the normal
course of events, an employee has to serve a full year
before he is entitled to annual leave. Although the
Minimum Conditions of Employment Act 1993 has
modified that somewhat, the benefits under that Act are
not enforceable in the Commission. Hence, the Applicant,
if he has a claim, will have to make it in another place.

13. Insofar as the claim for setoff is concerned, that matter is
regulated by s 17C and s 17D of the Minimum Conditions
of Employment Act 1993, which gives an employee a
prima facie entitlement to be paid his or her remuneration
in full. There are decisions of the Commission which
indicate that it is not appropriate for the Commission to
make a setoff in circumstances such as those now claimed
by the Respondent.
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14. So it is that I am satisfied that the Applicant has made out
his claim to be paid $1200 as and by way of benefit denied
him under his contract of employment.

2000 WAIRC 00961
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES CHRIS JOHN HAZZARD

APPLICANT
v.
PROREGAL NOMINEES PTY LTD, JR
BRADLEY & ASSOCIATES,
BROADFIELD CIVIL &
STRUCTURAL.
RESPONDENT

CORAM SENIOR COMMISSIONER G L
FIELDING

DELIVERED MONDAY, 23 OCTOBER 2000
FILE NO/S APPLICATION 1301 OF 2000
CITATION NO. 2000 WAIRC 00961
_______________________________________________________________________________

Result Application upheld in part
Representation
Applicant Unrepresented
Respondent Mr LE James of counsel
_______________________________________________________________________________

Order.
HAVING heard the Applicant in person and Mr LE James of
counsel for the Respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT the Respondent pay to the Applicant the sum of
$1200 as and by way of benefit denied him under his
contract of employment, within seven days.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

2000 WAIRC 00889
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES JOHN IERACE

AND
PETER EDWARD KELSALL

APPLICANTS
v.
COUNTRYWIDE HOME LOANS LTD

RESPONDENT
CORAM COMMISSIONER A R BEECH
DELIVERED TUESDAY, 17 OCTOBER 2000
FILE NO/S APPLICATION 1692 AND 1694 OF

1999
CITATION NO. 2000 WAIRC 00889
_______________________________________________________________________________

Result Applications alleging unfair dismissals
dismissed and denied contractual
entitlements granted

Representation
Applicant Mr G. McCorry (as agent) on behalf of

the applicants
Respondent Mr A. Randles (of counsel) on behalf of

the respondent
_______________________________________________________________________________

Reasons for Decision.
1 Both the applicants in these matters accepted employment

with the respondent to commence work in February 1999
as managers of new branches of a business known as
Countrywide Credit run by the respondent to be
established in Bunbury and Albany respectively. Their
conditions of employment and their claims before the
Commission are, generally speaking, the same and with
the consent of all parties, both applications were heard at
the same time.

2 In their claims as filed in the Commission both applicants
claim that they were harshly, oppressively or unfairly
dismissed on the grounds that each was not given the
period of notice or payment in lieu thereof required by
s.170CM of the Workplace Relations Act 1996 (Cwth),
that the respondent failed to discuss with each of them
the significant effect the termination would have on their
job opportunities and measures to avoid or minimise the
significant effect and that the respondent acted
unconscionably in dismissing them without involving
them in the development of franchise offers and in offering
them a franchise significantly prior to the agreed time
frame.

3 The applicants also claim payment of their “salary
entitlements” for the last 2 weeks of their employment
and reimbursement of expenses incurred on behalf of the
respondent for the months of September and October
1999, as contractual entitlements.

4 At the commencement of the hearing, both applicants
also foreshadowed that they seek to amend their claims
to include claims for orders that each of them be paid a
redundancy payment equivalent to three months’ salary
in accordance with what is said to be an implied term in
their contracts of employment, or alternatively
compensation for the non-payment of a redundancy
payment. Further, orders are sought that the respondent
pay to each applicant payment in lieu of notice equivalent
to five months’ salary in accordance with what is said to
be an implied term in each applicant’s contract of
employment or alternatively that the respondent pay to
each applicant compensation for unfair dismissal by not
having given each applicant a sum equivalent to five
months’ salary as payment in lieu of reasonable notice
upon the termination of their employment.

5 The respondent objected to the applicants seeking to
amend their claims on the day of the hearing, and also to
the amendments sought.

6 The agreements that Mr Ierace and Mr Kelsall entered
into with the respondent were to establish new branch
offices in Bunbury and Albany respectively. Both
applicants signed letters of appointment. Relevantly, those
letters of appointment stated—

“Countrywide Home Loans Limited trading as
Countrywide Credit is pleased to offer you employ-
ment as our Albany (or Bunbury) Office Broker and
Manager commencing on 22/2/99.
The Company agrees to pay you a monthly retainer
of [$2,500.00 per month and $3,333.00 per month
respectively] plus statutory superannuation at the rate
required by law as an advance payment of broker-
age and trailing commission bonus which will be
determined and with reference to the monthly branch
accounts detailed below. Every quarter your year to
date branch accounts will be used to extract data to
calculate your brokerage and trailing commission
bonus payable during the following month as part
of our normal payroll run.”

7 The letters then set out a formula for the amount to be
calculated.

8 The letters of appointment provided for notice of
termination. The provision was as follows—

“We would expect you to give us one month’s no-
tice of your intention to terminate this employment
retainer and brokerage agreement and we would also
give that notice should we wish to terminate the
agreement.”
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9 Both applicants re-located to their respective locations
and commenced employment in February 1999. In
October 1999 each was given one month’s notice of the
termination of their employment. Their employment came
to an end in accordance with that notice.

10 Both Mr Ierace and Mr Kelsall gave evidence before the
Commission. They also called evidence from Ms Jones
who had been involved in some of the meetings to which
reference was made in the proceedings. For the
respondent, evidence was called from Mr Peter
McLernon, a Director of the respondent, and also from
Mr Dyball who was employed by the respondent at the
critical time as a Franchise Manager.

11 As a result of the evidence I find as follows. Both Mr
Ierace and Mr Kelsall accepted the employment
arrangements in the knowledge that it was the intention
of the respondent to establish franchising arrangements
for each of its existing branches including the two new
branches in Bunbury and Albany. To that end, I also find,
their conditions of employment set out in the letters of
appointment were structured so as to approximate Mr
Ierace and Mr Kelsall running the branches as their own
businesses.

12 The critical difference between the evidence of Mr Ierace
and Mr Kelsall on the one hand, and of Mr McLernon on
the other, is that both Mr Ierace and Mr Kelsall believed
they would be given at least 12 months to establish the
branches and make them profitable prior to them being
franchised whereas in fact the franchise arrangements
were offered by the respondent to all Branch Managers,
including Mr Ierace and Mr Kelsall, in August 1999. Both
Mr Ierace and Mr Kelsall complain that they had
insufficient time to establish the branches and make them
profitable and for that reason they were in no position to
accept the franchise arrangements which were offered.

13 Both Mr Ierace and Mr Kelsall refused the franchise
arrangements which were offered. Following their refusal,
they were offered alternative and continuing employment
on a commission only basis. These offers were refused
by them. They were then given one month’s notice of
termination and their employments came to an end at the
expiry of that period. The branch offices were then closed.

14 I turn now to consider the basis upon which they each
allege that their dismissals were unfair.

15 They firstly claim that they were not given the period of
notice or payment in lieu thereof required by s.170CM
of the Workplace Relations Act 1996 (Cwth).  That section,
relevantly, requires that an employer must not terminate
an employee’s employment unless the employee has been
given the required period of notice or the employee has
been paid the required amount of compensation instead
of notice. Both Mr Ierace and Mr Kelsall were employed
for less than one year and the required period of notice in
s.170CM(3) is one week. (It is possible that in the case
of Mr Kelsall the required period of notice may have been
two weeks’ if he was over the age of 45 at the time the
notice was given. However, although when Mr Kelsall
gave evidence in the Commission he stated his age as 45,
he was not asked whether he was that age when the notice
was given). It is evident that the first ground of their claims
is simply not made out because each was given 4 weeks’
notice. There was no breach of s.170CM.

16 It was argued on their behalves, as I understand it, that
s.170CM strikes down the express term in the contract of
employment because it conflicts with s.170CM. It is said
to conflict because a proper construction of the Act
requires “reasonable notice” to be given to an employee
provided that that notice cannot be less than the periods
specified in s.170CM(3). In my view the argument,
unsupported by authority, is not valid because of the
wording of s.170CM itself and I reject it. To the extent
that it is submitted on behalf of Mr Ierace and Mr Kelsall
that they have not been given the period of notice or
payment in lieu thereof required by s.170CM, the
allegation is not made out.

17 It is next submitted that their dismissals were unfair
because the respondent failed to discuss with each of them
the significant effect the termination would have on their

job opportunities and measures to avoid or minimise the
significant effect. This submission begs the question: from
where is there an obligation on the respondent to hold
such discussions? It is argued that the respondent was
obliged to hold these discussions by virtue of s.41 of the
Minimum Conditions of Employment Act 1993. However,
it need to be established that Mr Ierace and Mr Kelsall
were employees for the purposes of that Act. The
respondent argues that Mr Ierace and Mr Kelsall were
persons whose services were remunerated wholly by
commission or percentage reward and thus not employees
for the purposes of that Act (cf. Oates v Sanders Executive
Pty Ltd (1999) 79 WAIG 3543). That issue was not really
addressed on behalf of Mr Ierace and Mr Kelsall, and if
they are relying on that Act then they bear the onus of
proving that they are covered by it. Even if they were
employees for the purposes of that Act, a breach of that
Act is not enforceable here and would not of itself render
their dismissals unfair (cf. Shire of Esperance v Mouritz
(1991) 71 WAIG 891).

18 Mr Ierace and Mr Kelsall would be on stronger ground if
they argued that an essential element of fair dealing
between and employer and an employee requires such
discussions. Simple fairness towards an employee who
is to be made redundant requires the employer to hold
such discussions irrespective of any statutory requirement
(Westen v Union des Assurances, 28/8/96, Madgwick J
at pp 4/5; Cannon v LEP International (1998) 83 IR 415;
Polkey v A E Dayton Services [1987] IRLR 503). Not to
do so denies the employee natural justice. However, the
denial of natural justice will only result in the dismissal
being unfair if the employee can show that the discussions
could have produced a different outcome: Stead v SGIO
(1986) 161 CLR 141.

19 In the cases of both Mr Ierace and Mr Kelsall the evidence
does not show that there was any practical alternative to
their employments being terminated. Further, there was,
at least, a discussion between Mr Kelsall and Mr
McLernon about a deferral of the franchises, but as I note
later, the evidence is that it was not feasible to defer the
offer of franchise arrangements for another six months.
There were discussions between Mr Ierace and Mr
McLernon, and with Mr Dyball, about the alternatives
which were available to Mr Ierace. I find that those
discussions satisfied any requirement on the respondent
to discuss with each of them the significant effect the
terminations would have on their job opportunities and
measures to avoid or minimise the significant effect.

20 Further, the respondent offered Mr Ierace and Mr Kelsall
alternative employment. Whilst the positions offered were
on a commission-only basis, I am satisfied from the
evidence before the Commission that this is a usual basis
for the employment of agents in this industry. By that
standard, the respondent’s offer of alternative employment
was reasonable, although I accept entirely that neither
Mr Ierace and Mr Kelsall found those offers reasonable
in their current circumstances.

21 The lack of any evidence which allows the conclusion
that there was a practical alternative to the terminations,
particularly when alternative employment in accordance
with the industry standard was offered, precludes any
finding that the dismissals were unfair by reason of the
absence of any discussions of alternatives to termination.

22 The applicants finally argue that the respondent acted
unconscionably in dismissing them without involving
them in the development of the franchise offers and in
offering those franchises significantly prior to the agreed
time frame. These arguments are simply disposed of. The
evidence shows that the financial situation of the
Countywide Credit overtook any understanding which
may have existed regarding the timing of the franchise
offers.

23 It is clear from the evidence that both the Bunbury and
Albany branches sustained significant financial losses.
This is a most significant factor. Although Mr Ierace, in
particular, may be correct in his evidence when he states
that it would be anticipated that a new branch would incur
losses in the first months of its operation, the evidence
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before the Commission shows financial losses which were
greater than anticipated. Thus, in relation to Bunbury,
Mr Ierace concedes that sales were slow, and, slower than
expected. In relation to Albany, the position was similar.

24 Although Mr Ierace and Mr Kelsall are both resolute in
their evidence that if they had each been given more time,
the branches would have shown a profit, the evidence
does not support that conclusion. There were a number
of other finance brokers in Bunbury and the surrounding
areas. Financially, there was no improvement in the
Bunbury office after 30 June 1999 compared with the
period prior to 30 June (exhibits F and G). In Albany the
market also was very competitive. Although Mr Kelsall
disputes that the business would never have been a profit
making exercise, there is little, if anything, in the evidence
before the Commission to support his optimism that it
would have been profit making in a few months time.
Rather, I think he is more accurate in his later comment
that the prospect of the business in Albany was really
unknown.

25 Further, the evidence shows that the losses being sustained
by Countrywide Credit overall were greater than
anticipated such that Countrywide Credit, as distinct from
merely its Bunbury and Albany branches, had sustained
more financial loss than it could bear and survive. As Mr
Kelsall conceded, the figures were bad and if losses of
that nature were being sustained, “why would you stay
open?”. The fact is, of course, that Countrywide Credit
did not “stay open”.

26 I therefore conclude that at the time the respondent gave
notice of termination to both Mr Ierace and Mr Kelsall
the financial circumstances of Countrywide Credit were
such that it had no alternative. I find that even if it could
be said that there was an understanding between Mr
Ierace, Mr Kelsall and the respondent that they would
have at least 12 months to establish these new branch
offices, that understanding would have been overtaken
by the size of the losses which Countrywide Credit
incurred. I am satisfied that Countrywide Credit had
simply become unviable.

27 Although Mr Ierace and Mr Kelsall complain that the
franchise offers were made to them earlier than they
expected, it is noteworthy in this context that the evidence
before the Commission is that no other branch manager
found the franchise offers attractive. The conclusion is
open to be drawn, and I draw it, that Mr Ierace and Mr
Kelsall suffered no relative disadvantage due to the timing
of the franchise offers. The franchise offers were
unattractive to the other branch managers even though
they, or some of them, had been operating for 18 months.
That is to say, even if the Bunbury and Albany branches
had been given more time, the evidence does not suggest
that it is likely that the franchise offers would then have
been attractive to both Mr Ierace and Mr Kelsall.

28 The real basis for their claims of unfairness in their
dismissals is in the timing due to their belief the franchise
offers would be some 12 to 18 months from the time they
commenced their employment. However, although their
own understanding was that franchise offers would not
be made in under 12 months, I find that the timing of the
franchise offers was never specified. The timing of the
offers, or the expected duration of the employment, was
not contained in the letters of appointment. I accept that
even Mr McLernon was not aware precisely when the
franchise arrangements would be finalised so that they
could be offered to the Branch Managers.

29 However, the losses being sustained by the respondent
overtook the situation. The respondent was under no
obligation to continue with their employment past the
time when Countrywide Credit became unviable. The
financial circumstances of Countrywide Credit would
nevertheless have occurred and their employments
terminated even if it had been specified in the contract of
employment that their employment would last 12 to 18
months.

30 Although Mr Ierace and Mr Kelsall believe that Mr
McLernon should have extended their employment
arrangements and deferred the offer of franchise

arrangements for another six months, I accept the evidence
of Mr McLernon that that was simply not feasible. The
losses of the branches and of the respondent overall were
too great. It was not possible to extend the advances upon
commissions for a further 6 months.

31 As to the issue of whether or not Mr Ierace and Mr Kelsall
would be involved in the development of the franchise
offers, I have not found the evidence conclusive. I accept
that both applicants believed they would be involved in
the construction of the offers. I accept that Mr McLernon
understood that the Managers wanted input into the
franchising process. However, the evidence of Mr
McLernon was that it was not possible for Managers to
have input into the actual construction of the franchise
arrangements both for legal reasons and that the
arrangements followed the structure that was in place
within the company. That evidence was not in any sense
broken down in cross-examination and I accept it.
Furthermore, there is no evidence to show that if those
discussions had occurred, there could have been a different
result. To the extent that both Mr Ierace and Mr Kelsall
would have sought to change the direct effect the
franchising offer would have upon their branches, for
example, commission payments and cost of franchising,
then those discussions were held.

32 I am unable to conclude that their dismissals were unfair
on the grounds alleged in the applications.

Foreshadowed amendments
33 I turn to consider the foreshadowed amendments to the

claims. In this regard it should be stated that although the
Commission is not a court of pleadings, so that the rigid
formalities attendant upon seeking leave to amend a claim
or a defence do not apply, simple fairness between an
applicant and a respondent in the Commission argue
effectively against an amendment to a claim which adds
a significantly different ground being granted on the
morning of the hearing. Although the Commission
provides a simple and relatively informal alternate dispute
resolution process where the disputing parties directly
involved can present their own cases, or as here, utilise a
legal practitioner, or a lay advocate, a respondent may be
quite prejudiced by the Commission granting a significant
amendment to a claim on the morning of the hearing.
Further, the fact that such an amendment is sought on the
day of the hearing suggests a lack of adequate professional
preparation.

34 The first amendment seeks Orders that the respondent
pay a redundancy payment equivalent to three months’
salary in accordance with an implied term in each
applicant’s contract of employment, or alternatively
compensation for having been dismissed without having
been given a redundancy payment. The second
amendment seeks Orders that the respondent pay to each
applicant payment in lieu of notice equivalent to five
months’ salary in accordance with an implied term in the
contract of employment or alternatively payment of
compensation for dismissing each applicant without
having given reasonable notice or payment in lieu
equivalent to five months’ salary.

35 A number of issues now arise as a consequence of this
application to amend the claims. Firstly, whether or not
there was an implied term in the contracts of employment
between the respondent and the applicants that they would
not be terminated without reasonable notice is an issue
which was raised obliquely in the claim that the notice
period in the contract was in breach of s.170CM of the
Workplace Relations Act 1996. To that extent, the issue
is not entirely new.

36 However, the claim that the contract of employment
between the respondent and the applicants had an implied
term that they would not be made redundant without the
payment of a redundancy payment, or alternatively that
their dismissals without the payment of a redundancy
payment were unfair, is not part of the claims in this
Commission and are quite new.

37 Secondly, the respondent argues that by virtue of
proceedings taken by Mr Ierace and Mr Kelsall, or taken
on their behalf as part of a class action by Mr Perkins, in
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the Australian Industrial Relations Commission, the
Commission as a matter of fairness should not grant the
applications to amend. This is reference to an application
for relief brought by Mr Perkins on behalf of five persons,
including Mr Ierace and Mr Kelsall in the Australian
Industrial Relations Commission on 9 November 1999
(C No. 61332 of 1999). The Commission understands
that some, if not all, of the applicants in respect of whom
the application was brought were persons similar to Mr
Ierace and Mr Kelsall who rejected the franchise offers.
The Commission was told that that application went to a
conference before a member of that Commission and as
a result of those proceedings the respondent made
payments to three of those persons who had more than
12 months’ service, but not to Mr Kelsall and Mr Ierace,
who had les than 12 months’ service. The proceedings
were subsequently discontinued. The evidence of Mr
McLernon before me is that if he had realised that Mr
Ierace and Mr Kelsall would nevertheless continue with
their applications in this Commission no settlement would
have been made.

38 The application to the Australian Industrial Relations
Commission (exhibit K) sought Orders from that
Commission that the respondent pay a severance payment
of six months’ salary to each of the employees, including
Mr Ierace and Mr Kelsall. In my view, the prejudice
suffered by the respondent if Mr Ierace and Mr Kelsall
are now able to amend their claims only arises if the
amendment made is for the same claim as was before the
Australian Commission. That is, the existence of the
application in the Australian Commission does not affect
the first set of amendments sought, only the second set.

39 Further, the fact that an agreement was reached which
caused the discontinuance of the application, and the fact
that that application was discontinued, might lead to the
conclusion that the second set of amendments should not
be permitted if the evidence before me showed that Mr
Ierace and Mr Kelsall either agreed that they would not
proceed with their claims in consideration of the payments
received by the other applicants in the federal matter, or
if there had been some consideration by the Australian
Industrial Relations Commission formally of the merit
of the application before it. The evidence before me falls
short of establishing that and accordingly I find that the
respondent is not able to rely upon the fact of the
application made to the Australian Industrial Relations
Commission as a reason to refuse the amendments sought.

40 In my view, the first set of amendments is sufficiently
related to the claim in the original application that the
amendment should be granted. However, I consider that
the second set of amendments, regarding the allegation
that there is an implied term in the contracts of
employment that redundancy would be paid, or that
compensation ought be paid for the non-payment of
redundancy raises a new matter, one which the respondent
did not expect it would have to deal with, and one which
it did not have an adequate opportunity to prepare for,
and that application to amend is not granted.

41 I observe that in any event, it is far from apparent that the
second amendment sought has merit. In it, Mr Ierace and
Mr Kelsall claim that there was an implied term in their
contracts of employment to a redundancy payment
equivalent to three months’ salary, or alternatively that
they should be paid compensation for the non-payment
of a redundancy payment. However, with respect to each
of them, it is not entirely clear to the Commission why
there was such an implied term.

42 A person seeking to establish that a term is implied in a
contract of service should bear in mind that a court should
imply a term by reference to the imputed intention of the
parties if, but only if, it can be seen that the implication
of the particular term is necessary for the reasonable or
effective operation of a contract of that nature in the
circumstances of the case. That general statement of
principle is subject to the qualification that a term may
be implied in a contract by established mercantile usage
or professional practice or by a past course of dealing
between the parties (Byrne v Australian Airlines Ltd

(1995) 185 CLR 410 per Brennan CJ, Dawson and Toohey
JJ at 423). No attempt was made to address this test by
the agent for Mr Ierace and Mr Kelsall.

43 It is not enough to merely cite the title of Coles/Myer Ltd
t/a Coles Supermarkets v Sweeting, Ryan and Coppin
(1993) 73 WAIG 225; (note the appeal against this
decision which was upheld on jurisdictional grounds at
1754). As that case itself notes, the test set out above is
the test to be applied. Further the conclusion in that case
does not apply to all and every circumstance. The Full
Bench concluded, relevantly—

The objective evaluation of the circumstances of this
case are that management persons, such as these,
who begin with a career in front of them of some
years, would, objectively viewed, be entitled to ex-
pect the implication of a term that a redundancy
“package” would be paid, and that there would be
such a package which, in its provisions and quan-
tum, would recognise the service of long term
non-award and managerial employees. It is fair to
say that the objective framework of the facts is that
these were contracts of employment not in writing
subject to variation over long periods of employ-
ment. In that their salaries would be greater and the
reasonable notice required to be given greater than
that paid to wages employees, it would be necessary
and reasonable to imply an obligation to provide a
redundancy package commensurate with the salary
paid and the length of service, and which would oth-
erwise be fair and equitable.

(Ibid. at 230)
44 There are many, many differences between the

circumstances before the Full Bench on that occasion and
before the Commission on this occasion. There is no
warrant for saying that there is automatically implied by
law in all contracts of employment a provision for the
making of a special payment by the employer to the
employee where the employer terminates the employment
because the employee’s services have become redundant
to the employer’s needs (Riverwood International
Australia Pty Ltd v McCormick [2000] FCA 889 (4 July
2000)).

45 Therefore the claim that there was an implied term in
their contracts of employment to a redundancy payment
equivalent to three months’ salary is not made out.

46 As to the second part of the second set of amendments
sought, merely citing Rogers v. Leighton Contractors Pty
Ltd (1999) 79 WAIG 355 is not enough. Although Rogers
is authority for the proposition that the dismissal of an
employee for redundancy without the payment of a
redundancy payment sufficient to compensate the
employee for such matters as the employee’s age, length
of service, seniority, period of notice, availability of
alternative employment, benefits forgone and the reason
for the retrenchment may, depending on the
circumstances, be harsh upon the employee, the words
“may, depending on the circumstances, be harsh upon
the employee” must not be ignored. Whether Rogers is
applicable depends upon the circumstances.

47 The employment of Mr Ierace and Mr Kelsall was not
conventional employment where they were both
remunerated by a wage. Their employment was, as Mr
Kelsall admitted, a brokerage agreement with a retainer
that was paid in advance of payment of brokerage and
trailing commissions. Brokerage was the up front fee for
the sale of a particular product and the trailing commission
was a regular smaller fee that was paid during the life of
the product. It was an unusual arrangement in an industry
where employment is usually on a commission-only basis.

48 The evidence of both Mr Ierace and Mr Kelsall
acknowledges the arrangement as being one of a debt
owed to the respondent to the extent that the commissions
earned did not exceed the advances made. Ultimately the
debt incurred by each of them would be repaid out of
their future earnings. I add that there is nothing in the
contract of employment which obliges Mr Ierace and Mr
Kelsall to repay any excess. To that extent, I find from
the evidence of Mr McLernon, that the respondent was



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.5192

prepared to carry those debts for the purposes of
attempting to establish the businesses as franchise
arrangements. Indeed, if the franchises had proved
successful, the respondent may even have wiped off the
debts. However, and subject to what follows, it is not the
case that Mr Ierace and Mr Kelsall received a wage in the
accepted sense.

49 Their lengths of service, and their seniority, were quite
short. As noted by the Australian Conciliation and
Arbitration Commission in 1984 in the Termination,
Change and Redundancy Case to which the agent for Mr
Ierace and Mr Kelsall referred:

“Furthermore, we believe that an employee should
not be entitled to severance pay immediately but that
some period of time should elapse before any enti-
tlement accrues. The length of this period is a matter
for judgment and has been variously determined as
twelve months, two years or five years. All the deci-
sions to which we have particularly referred in this
part of our decision require a period of twelve months
continuous service to elapse before there is any en-
titlement to severance pay, except the Milk Processing
and Cheese Manufacturing Etc. (Appeal) case which
required a period of five years continuous service
before any severance payment is made. We have
decided that for employees with less than one year’s
continuous service the general obligation on employ-
ers should be no more than to give relevant
employees an indication of the impending redun-
dancy at the first reasonable opportunity, and to take
such steps as may be reasonable to facilitate the ob-
taining by the employees of suitable alternative
employment.

(1984) 8 IR 34 at 75
50 The Commission was not made aware of any general

move in the community away from that position since
1984 which renders it no longer relevant.

51 The circumstances are to be contrasted with the
circumstances in Thompson v Gregmaun Farms Pty Ltd
(2000) 80 WAIG 1733) to which reference was made. In
that case, Mr Thompson did have only 12 months’ service.
However, he was appointed to a permanent position and
relocated from overseas on the basis of that permanency.
In this case, both Mr Ierace and Mr Kelsall accepted the
employment offered on the understanding that it would
not be long term or indefinite employment. Employment
was to last only until franchising occurred. Franchising
was expected to occur at some point in the future. Their
intention was that upon the franchising occurring, Mr
Ierace and Mr Kelsall would cease being employees of
the respondent and own the businesses themselves. It
necessarily follows that if they did not choose to accept
the franchise offers, whether or not they had been involved
or been consulted in the framing of the offers, they would
not continue as employees. Indeed, the Thompson case is
merely an example of the need to examine each case
individually.

52 Mr Ierace and Mr Kelsall were given the very period of
notice to which they had agreed when they accepted the
offers of employment. They were offered alternative
employment on the basis, on the evidence, that
employment is usually offered in this industry. It is not
clear that either were entitled to benefits such as sick leave
which have now been foregone. The reason for the
retrenchment was the insolvency of Countrywide Credit.
All of these issues, which were referred to in Rogers, are
reasons why, in this case, Rogers does not readily apply.

53 It is not irrelevant to note that both Mr Ierace and Mr
Kelsall approached the respondent because each of them
were looking for an opportunity to relocate to Bunbury
and Albany respectively for their own reasons. While I
appreciate that they believed the arrangement with the
respondent would last for longer than it did, thus
providing them with the retainer for a longer period than
was in fact the case, it is not the case that, for example,
they were enticed from their respective previous
employments on the basis of a promise of long-term
employment.

54 I turn now to consider the claim as amended that there
was an implied term in the contracts of employment
between the respondent and the applicants that they would
not be terminated without reasonable notice. Although
the test referred to above to be met in order to imply a
term in a contract of employment has again, not been
addressed, this amended claim is disposed of quite easily.
It is the kind of claim which, since at least the decision of
the High Court in Byrne v. Australian Airlines Limited
(op. cit.) seems to have become as popular as it has
become misunderstood. Where a contract of employment
is silent as to the notice required to terminate it, then in
the absence of anything indicating the contrary, the law
will imply a reasonable period of notice: Byrne. Both Mr
Ierace’s and Mr Kelsall’s contracts of employment contain
an express provision providing for one month’s notice.
The common law implication of reasonable notice thus
simply does not arise. Further, it is quite settled that a
term is not able to be implied into a contract of
employment which would conflict with any other express
term within that contract of employment (Byrne above at
801). The amended claim fails.

55 In conclusion, for all of the above reasons, Mr Ierace and
Mr Kelsall have not established, on any of the grounds
they have claimed, that their dismissals were unfair. Their
claims are dismissed.

Contractual Benefits

56 Both Mr Ierace and Mr Kelsall claim not to have been
paid in accordance with their contracts of employment
for the periods 18 October 1999 to 4 November 1999.
The facts of the matter are that Mr Ierace and Mr Kelsall
were not paid their retainer for the last two weeks of their
employment. Mr McLernon’s evidence makes it plain that
the decision was taken by him not to pay them the retainer
because it was clear, given that the employment
relationship was coming to an end, that no further
commissions would be made by Mr Ierace and Mr Kelsall
to offset the advances upon commission.

57 The approach of the Commission when a claim is made
by an employee that he or she has not been allowed by
the employer a benefit due under the contract of
employment is to establish what the terms of the contract
of employment were, to establish whether those terms
confer a benefit upon an applicant, to determine whether
that benefit has been denied the employee and to
determine that the benefit is not by virtue of an award or
order of the Commission. If that is established, the
Commission then decides whether, according to equity,
good conscience and the substantial merits of the case,
an order should issue requiring the payment of the benefit
due: Perth Finishing College v Watts (1989) 79 WAIG
2307 at 2314.

58 It is clear that the contracts of employment between Mr
Ierace and Mr Kelsall provide for the payment of a
monthly retainer. The obligations of the parties under the
contract of employment remained for as long as the
contracts of employment remained in existence. The
contracts of employment remained in existence until 4
November 1999. The obligations of Mr Ierace and Mr
Kelsall on the one part to work, and of the respondent on
the other part to pay advance upon commission, were as
valid up to 4 November 1999 as they had been from 22
February 1999 when it came into being. The contract of
employment does not provide that the retainer will not
be paid whilst the contract is under notice of termination.
Accordingly, I find these claims proven.

59 The next issue is whether or not the Commission should
now order the respondent to pay the retainer due. I do
not lose sight of the fact that such an order will add to the
debt incurred by the two respective branches to the
respondent. However, that debt is one which arises from
the operation of the contract of employment. The
respondent cannot escape the fact that the contracts of
employment would operate according to their terms for
the duration of the contracts. It was not open to the
respondent to unilaterally disregard the terms of the very
contracts it offered, and which were accepted.
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60 The Commission’s consideration also takes into account
that from the point of view of Mr Ierace and Mr Kelsall,
they were entitled to rely in good faith upon the contract,
and the retainer, for as long as the contract remained in
force. I note the evidence of the economic consequences
to them both from the unexpected non-payment of the
retainer for that final month of the operation of the
contract.

61 The balancing of those considerations results in the
conclusion that the respondent should be obliged to
observe the terms of the contract until 4 November 1999.

62 The final matter which warrants the attention of the
Commission is the claims for reimbursement of expenses
for Mr Ierace and Mr Kelsall. I am satisfied from the
evidence of Mr Ierace and Mr Kelsall that some expenses
were reimbursed by the respondent whilst they were
employed by it. Indeed, I do not understand the evidence
of Mr McLernon to generally deny that this occurred.
Rather, the reimbursement of expense was a unique
situation designed for a specific purpose. The nature of
expenses that could be claimed were identified within
the contract of employment and they were really treated
as overheads for the branch. Others, such as a mobile
telephone account, were optional and their reimbursement
was a matter for the discretion of Mr McLernon. Mr
McLernon’s evidence is that once he realised the
employment relationship was going to end, he did not
wish to exercise his discretion, particularly for example
in relation to the cost of mobile telephone bills which
may be misused.

63 The answer to these claims lies in the same logic which
led to the Commission requiring the payment of the last
month’s advance upon commission. The contracts of
employment between Mr Ierace and Mr Kelsall and the
respondent contained a term which would allow the
reimbursement of certain expenses. The contracts
continued until 4 November 1999. Therefore, Mr
McLernon should have continued to exercise his
discretion until 4 November 1999 on the same basis as
he had exercised it previously.

64 On the basis of the evidence before the Commission I
find that the claims for expenses are made out. In relation
to Mr Kelsall’s mobile telephone account, there is no
evidence before the Commission that the mobile telephone
account sought to be paid has been “misused” and I would
order that Mr Kelsall be reimbursed for that amount. An
Order will issue which requires the payment of $421.25
as reimbursement to Mr Ierace and $216.92 as
reimbursement for Mr Kelsall.

65 Minutes of Proposed Orders in each application now
issue.

2000 WAIRC 00945
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES JOHN IERACE, APPLICANT

v.
COUNTRYWIDE HOME LOANS LTD,
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED THURSDAY, 19 OCTOBER 2000
FILE NO APPLICATION 1692 OF 1999
CITATION NO. 2000 WAIRC 00945
_____________________________________________________________________________

Result Application alleging unfair dismissal
dismissed and denied contractual
entitlement granted.

Representation
Applicant Mr G. McCorry (as agent) on behalf of

the applicant
Respondent Mr A. Randles (of counsel) on behalf of

the respondent
_____________________________________________________________________________

Order.
HAVING HEARD Mr G. McCorry (as agent) on behalf of the
applicant and Mr A. Randles (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979, hereby orders—

(1) THAT Countrywide Home Loans Ltd forthwith pay
John Ierace the sum of $1,397.26 being unpaid wages
for the period of employment to 4 November 1999
by way of a benefit due under his contract of em-
ployment.

(2) THAT Countrywide Home Loans Ltd forthwith pay
John Ierace the sum of $421.25 way of reimburse-
ment of expenses as an entitlement due under his
contract of employment.

(3) THAT the application otherwise be dismissed.
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.

2000 WAIRC 00953

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES PETER EDWARD KELSALL
APPLICANT

v.
COUNTRYWIDE HOME LOANS LTD

RESPONDENT
CORAM COMMISSIONER A R BEECH
DELIVERED THURSDAY, 19 OCTOBER 2000
FILE NO APPLICATION 1694 OF 1999
CITATION NO. 2000 WAIRC 00953
____________________________________________________________________________

Result Application alleging unfair dismissal
dismissed and denied contractual
entitlement granted

Representation
Applicant Mr G. McCorry (as agent) on behalf of

the applicant
Respondent Mr A. Randles (of counsel) on behalf of

the respondent
____________________________________________________________________________

Order.
HAVING HEARD Mr G. McCorry (as agent) on behalf of the
applicant and Mr A. Randles (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979, hereby orders—

(1) THAT Countrywide Home Loans Ltd forthwith pay
Peter Edward Kelsall the sum of $1,863.01 being
unpaid wages for the period of employment to 4
November 1999 by way of a benefit due under his
contract of employment.

(2) THAT Countrywide Home Loans Ltd forthwith pay
Peter Edward Kelsall the sum of $216.92 way of
reimbursement of expenses as an entitlement due
under his contract of employment.

(3) THAT the application otherwise be dismissed.
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 80 W.A.I.G.5194

2000 WAIRC 00934
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES AGNES IMRE

APPLICANT
v.
MONIKA KOVESDI T/A FLORAL
OBSESSIONS
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 20 OCTOBER 2000
FILE NO APPLICATION 102 OF 2000
CITATION NO. 2000 WAIRC 00934
_______________________________________________________________________________

Result Order issued following liberty to apply.
Representation
Applicant Ms V. Reynolds (as agent) appeared on

behalf of the applicant.
Respondent Mr J. Beedham (as agent) appeared on

behalf of the respondent.
_______________________________________________________________________________

Further Reasons for Decision.
1 The parties in this matter have been unable to agree on

the wages which would have been earned by Ms Imre for
the purposes of calculating the compensation decided by
the Commission. Although both parties provided written
submissions in relation to the issue, it has nevertheless
been necessary for the Commission to have recourse to
the record in order to resolve the differences between the
parties.

2 Both parties agree that Ms Imre’s rate of wage would
have been $10.00 per hour. Ms Imre says that she would
have worked 24 hours per week, giving a weekly wage
of $240.00. Ms Kovesdi says that Ms Imre would have
worked 16.5 hours per week giving $165.00 per week.
The issue to be decided therefore is the hours Ms Imre
would have worked each week.

3 In Ms Imre’s Notice of Application, she states that she
worked 24 hours per week. In the first Notice of Answer
provided on behalf of Ms Kovesdi, it states that Ms Imre
worked 20 hours per week, and was paid $160.00 per
week and $240.00 every alternate week. In the Amended
Notice of Answer filed on behalf of Ms Kovesdi it states
that Ms Imre’s total hours were 20 hours per week.

4 The hours Ms Imre worked each week was not made
particularly clear by either advocate during the course of
the hearing. At page 11 of the transcript, Ms Imre indicated
as follows—

“You were at work on the 20th of December?—Yes.
Did you work for that week?—Yes, I did.
And what hours did you work that week?—All day
long, from the 20th to 24th.
And you worked a full day?—Yes.
I see. Were you paid for that period?—Yes; on the
24th. I got $160.”

5 The 20th to 24th December 1999 is Monday to Friday. By
that evidence, Ms Imre states that she received $160.00
for the five days. This is in marked contrast to the
statement in her Notice of Application that she received
$240.00 per week. Given Ms Imre’s evidence under oath
that she received $160.00, I am inclined to disregard what
she said in her Notice of Application.

6 Exhibit B is the letter from the finance company to Ms
Imre which was referred to in the earlier Reasons for
Decision. Ms Kovesdi agrees that Exhibit B is a fair
representation of the information she provided to the
finance company. Ms Kovesdi told the finance company
that Ms Imre had been employed on a full-time basis since
June 1999 and earned $480.00 per week gross.

7 The figure of $480.00 per week gross seems to be a figure
unsupported by any of the other evidence and I tend to
disregard it for that reason.

8 Rather, I conclude that Ms Imre worked 20 hours per
week. I do so because the Notices of Answer filed on
behalf of Ms Kovesdi indicate 20 hours per week and the
payment of $160.00 per week and $240.00 every alternate
week which the Notice of Answer refers to is an average
of $200.00 per week. That equates to 20 hours per week
at $10.00 per hour.

9 The evidence does not permit a more definite conclusion
to be reached. On the best evidence that is available to
the Commission therefore I find that Ms Imre would have
worked 20 hours per week for the purposes of
compensation. Ms Imre would have received $200.00 per
week. I therefore assess the compensation due to her for
the 16 weeks’ compensation to equal $3,200.00. To that
is to be added a further one week’s wages as compensation
for the injury which occurred. That is a further $200.00.
The Minute of a Proposed Order now issues.

2000 WAIRC 00982
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION
PARTIES AGNES IMRE

APPLICANT
v.
MONIKA KOVESDI T/AS FLORAL
OBSESSIONS
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 25 OCTOBER 2000
FILE NO APPLICATION 102 OF 2000
CITATION NO. 2000 WAIRC 00982
_______________________________________________________________________________

Result Order issued following liberty to apply.
Representation
Applicant Ms V. Reynolds (as agent) appeared on

behalf of the applicant.
Respondent Mr J. Beedham (as agent) appeared on

behalf of the respondent.
_______________________________________________________________________________

Order.
HAVING HEARD Ms V. Reynolds (as agent) on behalf of the
applicant and Mr J. Beedham (as agent) on behalf of the re-
spondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby orders—

1. THAT Monika Kovesdi t/a Floral Obsessions forth-
with pay Agnes Imre the sum of $3,200.00 as
compensation for the dismissal that occurred;

2. THAT Monika Kovesdi t/a Floral Obsessions forth-
with pay Agnes Imre the sum of $200.00 as
compensation for the injury arising from the dis-
missal.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.
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2000 WAIRC 00997
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES SHARON VIVIENNE JOHNSTON

APPLICANT
v.
CORRECTIONS CORPORATION OF
AUSTRALIA PTY LTD
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 27 OCTOBER 2000
FILE NO APPLICATION 1090 OF 2000
CITATION NO. 2000 WAIRC 00997
_______________________________________________________________________________

Result Application alleging unfair dismissal
dismissed.

Representation
Applicant Ms S. Johnston by way of written

submissions on her own behalf as the
applicant.

Respondent Mr B. Morgan by way of written
submissions on behalf of the respondent.

_______________________________________________________________________________

Reasons for Decision.
1 On 18 July 2000 Ms Johnston lodged a claim in this

Commission that she had been unfairly dismissed by the
respondent on 22 June 2000. The respondent denies that
Ms Johnston was ever employed by it and the issue which
the Commission has been required to determine is whether
Ms Johnston was indeed employed by the respondent. If
she has never been employed by the respondent then she
cannot have been dismissed and her application is without
foundation.

2 With the consent of both parties, submissions have been
received in writing by the Commission and Ms Johnston
has been given an opportunity to reply in writing to the
submissions made by the respondent. What follows are
the Commission’s Reasons for Decision based upon the
written submissions and the documentary material
provided.

3 Ms Johnston’s statement is that in Victoria in February
1999 she and her husband were interviewed by Mr D.W.
Davey who was, in earlier 1999 the Manager of Custodial
Management Services, a Division of Corrections
Corporation of Australia within Victoria. He was likely
to become the Assistant General Manager of Court
Security and Custodial Services, a new contracted service
to the WA Government when the contract was signed.
Ms Johnston states that Mr Davey stated to her that—

“he would envisage for me a senior role in the ad-
ministration and indeed in the initial organizing of
the office for the new venture by CCA. Mr Davey
further stated that he envisaged a salary in the mid
30k bracket would accompany this position … he
further stated that I would be required in WA by 1
July 1999 …”.

4 Ms Johnston refers to two letters from the respondent to
support her position. The first letter is signed by Mr Davey
and is dated 25 February 1999. It states—

“I refer to your recent expression of interest relating
to positions with the forthcoming Corrections Cor-
poration of Australia Pty Ltd (CCA) contract in
Western Australia. CCA was hopeful of commenc-
ing operations in late January however enabling
legislation is required for us to undertake all of the
duties. That legislation, the Court Security and Cus-
todial Services Bill 1998 has not yet been passed by
Parliament. Parliament does not resume until March
1999. In the interim the Government has indicated a
willingness to explore preparatory options and we
should be able to further advise of any interim ar-
rangements in the near future. I will keep you
informed. I trust that this information is of assist-
ance in your planning.”

5 The second letter is also signed by Mr Davey and it is
dated 29 March 1999. It is, on the written submissions
before me, a letter written for the purposes of Ms Johnston
and her husband securing finance from a lending
institution. It is in the following form—

“To who (sic) it may concern
Sean and Sharon Johnston have been interviewed
for employment with our activities in Western Aus-
tralia. Subject to contractual signing and security
checks still to be completed, both individuals will
be employed on a permanent basis on commence-
ment in Western Australia. Trusting this will assist
you in your consideration of their application.
Yours sincerely.”

6 It is the interview and the letters above which Ms Johnston
relies upon to show that she was employed by the
respondent. The balance of the material provided by her
has been directed at the steps she has since taken to
enquire of the respondent when she would be
commencing work.

7 It is sufficient to note that I have not found it necessary to
detail the balance of the material because Ms Johnston
has very capably set out in her submission the
requirements to be met in order for her to demonstrate
that she was an employee of the respondent. One of those
requirements is that there must have been an offer of
employment by CCA which was accepted by Ms
Johnston. The question to be asked therefore is whether,
on the material set out above, CCA made an offer of
employment to Ms Johnston.
The letter of 29 March 1999

8 This letter is relied upon strongly by Ms Johnston as a
letter which confirms her employment. The letter of 29
March 1999 does not, however, state that Ms Johnston
was an employee of CCA. The letter states that she has
been interviewed for employment. It also indicates that
subject to contractual signing and security checks, she
will be employed. The language used in the letter indicates
that Ms Johnston will be employed at a future time, that
is, when the contract is signed and security checks are
completed. The letter does not indicate that Ms Johnston
was at the time of writing an employee of CCA. In its
terms, it is a record to whom it may concern of a promise
to Ms Johnston that she will be employed on a permanent
basis on commencement in Western Australia subject to
contractual signing and security checks.

9 If I accept for the moment that the contract has been
signed, and the security checks have been completed (this
is a reference to the Police Certificate and information
from the WA Police Service Traffic and Operations
Support Portfolio attached to Ms Johnston’s submission),
the fact is that Ms Johnston did not commence
employment in Western Australia. The letter of 29 March
1999 therefore does not prove that Ms Johnston became
an employee of the respondent.

10 I note the submission from the respondent that Mr Davey
“had no ostensible or real authority to offer employment
in Western Australia”. I have not found it necessary to
deal with that submission.
The letter of 25 February 1999

11 This letter refers to Ms Johnston’s “recent expression of
interest relating to positions within the forthcoming …
contract in Western Australia”. In its terms, it does not
refer to Ms Johnston’s employment, or even the
undertaking to employ her which is contained in the letter
of 29 March 1999. The letter confirms that at the date
that it was written, CCA had not commenced operations
because the necessary legislation had not been passed. It
also, therefore, does not prove that Ms Johnston became
an employee of the respondent.
The meeting with Mr Davey

12 Even on Ms Johnston’s submissions of this meeting, it
cannot be said that Mr Davey offered Ms Johnston the
position of “a senior role in the administration” or the
initial organizing of the office for the new venture. Rather,
Mr Davey “envisaged” Ms Johnston having that role. The
difference, a difference of significance, between Mr Davey
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offering a position, and contemplating Ms Johnston in
such a position is that in the former case the position
exists and it is offered. At the time of the interview, a date
which is unclear but is said to be in February 1999, the
submissions, and the letters referred to above, indicate
that the position did not then exist. On Ms Johnston’s
recollection of the interview with Mr Davey, Mr Davey
may have expected, or intended, Ms Johnston to have
such a position at some point in the future. But the
interview fell short of offering a position to Ms Johnston.

13 The situation can be contrasted with the two cases which
Ms Johnston relied on. In Turner v. Australasian Coal
and Shale Employees Federation and Another (1984) 55
ALR 635, Mr Turner received a letter dated 16 November
1982 containing the following paragraph—

“I wish to advise that your application for the posi-
tion of Junior Trainee Mine Worker … has been
successful subject to your passing a joint Coal Board
Medical Examination (at page 637, line 48).”

14 While a letter as occurred in Mr Turner’s case is only one
example of how an offer might be made, it is noteworthy
that Ms Johnston’s submission does not refer to a specific
position. That is because, on the submissions overall, at
the time of the interview in February 1999, there was no
position in existence to offer.

15 Furthermore, the salary range mentioned by Mr Davey
was just that: a salary range. On Ms Johnston’s
submission, it was “a salary in the mid 30k bracket”. It
does not specify a particular salary. The salary is therefore
uncertain and it is difficult to show that a binding contract
exists when a significant term, the salary, is uncertain.
One way to test for uncertainty is to ask whether Ms
Johnston could, for example, prosecute the respondent
for underpayment of salaries if the salary itself was not
specified. The answer is she could not do so. The fact
that the salary was uncertain, but rather only a salary
bracket was mentioned, is a further indication that a
position was not offered to Ms Johnston.

16 The situation can be contrasted also with the second case
referred to by Ms Johnston involving Lewis v.
Winterbottom Holdings (1986) 66 WAIG 1490 where the
decision of the Commission notes that after an interview
with the Manager of the hotel concerned, the respondent
wrote to Mr Lewis confirming his appointment as a
Rooms Division Assistant Manager to commence on 26
November 1985 at a salary of $22,000.00 per annum. In
that case, the position of Rooms Division Assistant
Manager existed, and it, and the salary level attached to
it, was clearly offered. It was that circumstance which
permitted the Commissioner in that matter to find that a
contract of employment had been entered into between
Mr Lewis and the respondent company.
Conclusion

17 The submissions and accompanying material from Ms
Johnston do not reveal that an offer of employment was
made to Ms Johnston either by Mr Davey at the interview
in February 1999, nor in either of the two letters which
accompany the submission. It follows that if there was
no offer, then Ms Johnston did not become an employee.

18 It is certainly arguable on the material Ms Johnston has
provided, particularly in the letter of 29 March 1999 that
the respondent committed itself to employ Ms Johnston
on a permanent basis in Western Australia subject to
contractual signing and security checks to be completed.
However, the single issue which arises out of this
application whereby she alleges that she was dismissed
is whether Ms Johnston ever became an employee. The
material before the Commission reveals that she did not,
and that is the end of this matter.

19 It may well be that Ms Johnston has shown that there has
been a refusal by CCA to employ her. While the refusal
to employ someone is an industrial matter, it is not a matter
which Ms Johnston is able to bring to this Commission.
Whether the circumstances of this matter give her a valid
cause of action in this State is not here to be decided.

20 I have not found it necessary to refer to all of the matters
contained in the respondent’s documents in order to reach

this decision. I note, for example, that although it appears
that Ms Johnston submitted an employment application
form on 3 February 2000, that form was not submitted to
the Commission and I have therefore not taken it into
account.

21 As Ms Johnston did not actually become an employee of
the respondent, it follows that she was not dismissed on
22 June 2000 as she claims and her application will now
be dismissed.

22 Order accordingly.

2000 WAIRC 00998
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION
PARTIES SHARON VIVIENNE JOHNSTON

APPLICANT
v.
CORRECTIONS CORPORATION OF
AUSTRALIA PTY LTD
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 27 OCTOBER 2000
FILE NO APPLICATION 1090 OF 2000
CITATION NO. 2000 WAIRC 00998
_______________________________________________________________________________

Result Application alleging unfair dismissal
dismissed.

Representation
Applicant Ms S. Johnston by way of written

submissions on her own behalf as the
applicant.

Respondent Mr B. Morgan by way of written
submissions on behalf of the respondent.

_______________________________________________________________________________

Order.
HAVING HEARD Ms S. Johnston on her own behalf as the
applicant by way of written submissions and Mr B. Morgan
on behalf of the respondent by way of written submissions,
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act 1979, hereby order—

THAT the application be dismissed.
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.

2000 WAIRC 00795
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES BARRY JOHN KENNAUGH

APPLICANT
v.
TRS STAFFING SOLUTIONS
AUSTRALIA PTY LTD, THE
STAFFING SOLUTIONS
(AUSTRALIA) PTY LTD

RESPONDENT
CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 5 OCTOBER 2000
FILE NOS APPLICATION 1132 OF 1999,

APPLICATION 87 OF 2000
CITATION NO. 2000 WAIRC 00795
_______________________________________________________________________________
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Result Applications dismissed
Representation
Applicant Mr B J Kennaugh on his own behalf
Respondent Mr G Smith, of Counsel and with him

Ms Alexander
_______________________________________________________________________________

Reasons for Decision.
1 These are applications made pursuant to section

29(1)(b)(ii) and 29(1)(b)(i) of the Industrial Relations
Act, 1979 (the Act). The applicant Mr Barry John
Kennaugh was employed by the respondent, TRS Staffing
Solutions Australia Pty Ltd in their Perth Office from 18
May 1998 to 24 December 1999. He was employed as a
Senior Staffing Consultant whose main duties were to
interview, select and place engineering and technical
personnel for commercial clients. The denied contractual
benefits claim of $14,850.24 was made whilst Mr
Kennaugh was still employed by the respondent. He says
that his contract of employment signed by the respondent
and himself on 24 May 1998 [Exhibit A8] included a
monthly permanent incentive plan and an individual
incentive plan. The monies owed are derived from this
incentive plan which the applicant says was unilaterally
changed by the respondent in November 1998. The
amounts allegedly owed under this incentive plan are set
out in [Exhibit A7 and Exhibit A4].

2 In relation to the unfair dismissal claim the applicant says
that due to his contractual benefits claim before the
Commission the respondent took a harsh and unfair action
in reviewing his performance while at the same time
increasing his duties and withdrawing all training and
administrative support as extended to other employees
with similar duties. He says his increased workload and
lack of support led to him taking absence on stress leave.
A great deal of the evidence led in relation to this
application centred on a lack of support provided by the
respondent and the disorganisation of their systems. It
was not challenged by the respondent that their
administrative systems were sub-standard for a period of
time during 1999.

3 With the consent of the parties both these matters were
heard together.

4 I’ll deal firstly with the contractual benefits claim.
5 The respondent says that in about July 1999 they agreed

to pay the applicant incentive payments in accordance
with the incentive plans as they were prior to November
1998. Further the respondent agreed to recalculate the
commissions paid after November 1998 in accordance
with the incentive plans as they were prior to November
1998. Whist the conduct and delay on the part of the
respondent is questioned by the applicant, the fact that
the payment was calculated in accordance with the
original incentive plan is accepted by the applicant. It is
uncontested that in about August 1999 the respondent
paid the sum of $6,798.50 gross being $3,506.90 net for
his commission payments. This amount included the sum
of $1,365 which the applicant claimed and was agreed
by the respondent was owed [see Exhibit A4]. The
applicant returned the payment to the respondent on the
basis he says of legal advice and the amount being
incorrect. Exhibit A2 also relates.

6 The respondent sought an order that the application for
denied contractual benefits be dismissed and that the
Commission recommend the respondent make and the
applicant accept the previously forwarded sum of
$6,798.50 to be taxed as an eligible termination payment.

7 The respondent says that the applicant has not proven
that any of the placements claimed by him were in fact
made by him, that the hours which the applicant alleges
were worked by relevant contractors were actually
worked, that the amounts allegedly charged to the clients
for the placement of contractors were actually charged
by the respondent or received and that the amounts
allegedly paid to the contractors were paid. Further the
respondent says that the calculations made by the
applicant against the incentive plan are incorrect, that on-
costs should have been deducted from the calculations of

commissions payable and that the applicant has claimed
for placements that were in fact not placed by him, and
the applicant has claimed as commercial placements,
placements which were in fact inter-company placements.
These latter placements had a differential commission rate
applied to them, that issue is not disputed.

8 The exercise of the Commission’s jurisdiction in
proceedings pursuant to Section 29(1)(b)(ii), ie
determining a claim for denied contractual benefits, is
judicial (see Reginald Simons v Business Computers
International Pty Ltd 65 WAIG 2039). The Commission
must determine what the contract of service provides or
additionally what rights and obligations can fairly and
properly be implied as terms of the contract of service. It
is for the applicant to establish and prove his case. He
has to prove, on the balance of probabilities, that his
contract with the respondent entitles him to the benefits
claimed.

9 The contract of service is not disputed, albeit there was a
dispute concerning a unilateral change to the incentive
payments in November 1998. However, as stated the
respondent agreed to calculate any incentive payments
owing at the rates contained in the original contract of
service. What is therefore disputed are the payments
outstanding under that incentive arrangement.

10 Mr Kennaugh says that he was frustrated by the lack of
information provided by the respondent to ascertain what
payments were due, what had been paid and on what basis.
He says that he had similar problems in mounting his
claim and had to contact several of the contractors placed
by him to discover what hours they had worked and hence
what commissions were due. He says also that there is no
guarantee that invoices were sent out for their services.

11 Mr Kennaugh in closing argument accepts that the
percentage basis upon which he calculated the
commissions contained errors. In the main, the amounts
claimed under the Individual Incentive Plan are calculated
on a 7% commission rate which is not part of that Plan
and which could not be explained by Mr Kennaugh under
cross-examination or in closing submission. This places
considerable doubt on the figures claimed even if all the
placements listed in [Exhibit A7] are validly claimed.

12 The other chief source of difficulty for the claim lies in
the evidence of Mr Borger, a witness for the applicant.
The claim does not deduct on-costs as Mr Kennaugh says
that the respondent wrongly applied on-costs such as
workers compensation and superannuation guarantee
levies to proprietary limited companies. This is where a
contractor was placed and paid through their company
structure. Mr Kennaugh claims that on-costs should not
be deducted in calculating the commission and that Mr
Borger told him that this would be the case. Mr Borger
gave evidence to the contrary, being that he did not tell
Mr Kennaugh this and in fact on-costs were deducted.

13 Two other areas of contention are whether all placements
claimed were in fact placed by Mr Kennaugh and whether
placement of contractors for Signet Engineers should have
been calculated as inter-company or commercial
placements. The latter producing a higher rate of
commission. On the first issue Mr Kennaugh says that
the consultants used to assist each other and place
contractors on the other consultants behalf. Whether this
practice was permissible or occurred is challenged by the
respondent, who also says that if it did occur then they
could not be expected to verify which placements Mr
Kennaugh had made.

14 In relation to Signet Engineers it is not disputed that this
company was part of the same group of companies and
hence would normally be treated as inter-company rather
than commercial placements. The applicant says that this
did not occur for Signet and the arrangement agreed by
head office was that Signet would be treated as a
commercial placement for commission purposes. The
applicant received support for this in the evidence of Mr
Borger who had a plausible explanation as to how the
suggested arrangement was made. However, he also says
that he was not aware as to how Sydney, ie the head office,
actually calculated the payments. Mr Creaser in contrast
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denies knowledge of such an arrangement and I consider
his evidence to be more probable.  I find that Signet
Engineers was treated as an inter-company placement.

15 In short, while I have some sympathy for Mr Kennaugh
in his struggle to get clarity on the incentive payments
owed to him and to receive those payments, I can make
no other conclusion than that he has failed to prove his
case as claimed. Further there is no clarity from the
proceedings as to the amount owed other than that
provided by the respondent, with the exception of the
payment relating to the Christmas Island placement which
the respondent does not quibble with and which was
actually paid to Mr Kennaugh and rejected as, it was part
of a larger payment, and he says he received legal advice
to not accept that payment by way of settlement or
otherwise.

16 For the above reasons I would dismiss the denied
contractual benefits claim and make the recommendation
as suggested on behalf of the respondent that the
respondent pay to Mr Kennaugh the amount of $6,798.50.
This amount is a gross amount and of course if there is
any taxation to be deducted it should be deducted by the
respondent.

17 In relation to the claim for harsh, unfair or oppressive
dismissal the applicant gave less attention in submission
and evidence to this application. The applicant says that
on Monday 20 December 1999 he was advised by
telephone by Mr John Creaser that he was suspended and
was asked to leave the office. He says that Mr Creaser
gave him two days to respond to allegations of poor
performance outlined earlier in a facsimile to him (the
letter is Exhibit A12). He says there were to be attached
emails but these were never received.

18 Mr Kennaugh says that he responded to Mr Creaser as
best he could on 22 December 1999 [Exhibit A15]. He
was hampered in that response as he did not have access
to all his emails. Approximately twenty four hours later
the applicant says that Mr Creaser rang him and advised
him that his services were terminated. Mr Kennaugh
complains that little time was given by Mr Creaser to
considering his reply before making a decision to
terminate him. He was given one month’s pay in lieu of
notice in accordance with his contract after he says he
brought that to the attention of the respondent.

19 In his reply Mr Kennaugh addressed each of the
allegations against his performance, refuted the assertion
that he had been earlier counselled, with the exception of
one instance on 13 September 1999 which he says he
was later found not to be in error, and reiterated his
concerns about the poor systems and support provided to
him. The applicant tendered several email concerning
problems encountered due, as he says, to the lack of
systems and support. He also restated that the extra
workload caused by these deficiencies had caused him to
take leave due to stress.

20 The applicant believes that his dismissal is linked to the
fact that he lodged a contractual benefits claim in the
Commission. He tendered [Exhibit A11] to evidence the
attitude of Mr Creaser to his claim. There is little in the
evidence presented by the applicant to sustain this claim.
In fact the weight of the evidence produced by the
respondent goes to legitimate concerns about performance
which were addressed in part by the applicant, but not
adequately in the end in the respondent’s view.

21 Mr Kennaugh called Mr Borger who he previously
reported to in the Perth Office to give evidence that
normally a recruitment consultant would have one support
staff per two sales staff (ie consultant). His case relied on
his view of too much work and too little support.

22 I do not need to go to all the evidence of the respondent.
Suffice to say that Mr Creaser gave very credible evidence,
which was largely unchallenged under cross-examination,
of a process of counselling and warning to seek
improvement in Mr Kennaugh’s performance, particularly
with follow-up on consultants’ placements, ie the main
source of revenue for the company.

23 Mr Kennaugh conceded under cross-examination that Mr
Creaser had provided him with a clear understanding of

what was expected of him and had gone out of his way to
put in a process whereby Mr Kennaugh could meet the
standards required. The applicant further acknowledged
this in dealing with the respondent’s exhibits which
display the counselling process adopted by Mr Creaser.
Mr Kennaugh’s main point of contention was that the
heavy workload meant that the concerns of Mr Creaser
could not be addressed. He also contends that Mr Creaser
did not understand properly the Perth marketplace.
Having heard and assessed all the evidence I have
considerable doubt that Mr Kennaugh’s contention can
be sustained. More importantly, it is clear that Mr
Kennaugh has simply not proven his case for unfair
dismissal.

24 There is a disagreement between the evidence of Mr
Kennaugh and Ms Smith, the Human Resources Manager
for TRS, as to whether she asked him if she could speak
to his doctor. There is no dispute that the medical
certificates provided did not indicate a stress-related
absence. I do not consider this is significant in the scheme
of all that happened between the applicant and Mr Creaser.
I do consider that Mr Kennaugh was stressed by the
pressures of what was happening at work, but it is simply
one part of the picture.

25 Evidence was given for the respondent by Mr Peter
Stanes, a consultant placed by TRS, and Ms Naomi
Salmon who at the time in question provided receptionist
and administrative support for the respondent. The
evidence of Mr Stanes was that he left TRS due to the
lack of support and follow-up provided by Mr Kennaugh.
The evidence of Ms Salmon was more extensive but went
essentially to two issues, they being a lack of follow-up
on issues by Mr Kennaugh and whether problems with
TRS systems could be easily overcome. The evidence of
both witnesses confirmed concerns raised by Mr Creaser
regarding the applicant and was not altered or broken
down under cross-examination.

26 The issue of credibility is not significant in these
applications. Mr Kennaugh has sought in the main to
portray honestly his case. Mr Kennaugh was not
particularly concise in his evidence and he was reluctant
and did waiver in relation to his use of the internet for
personal interests. However, he admitted essential matters
freely under cross-examination. There are some crucial
points of conflict in the evidence, namely whether Signet
was categorised as an inter-company placement, and
whether the problems with systems within TRS were so
significant as to militate against the applicant being able
to perform as requested. There are also many lesser issues
of conflict, including whether Ms Smith requested access
to Mr Kennaugh’s doctor. Where there is conflict in the
evidence I would prefer that given on behalf of the
respondent to that given by Mr Kennaugh. In each case
the evidence was clearer, given more readily and not
altered under cross-examination.

27 It is for the applicant to bear the onus of proof in these
applications and he has failed to do so. It is not clear
from all the evidence what Mr Kennaugh was entitled to
by way of payment under the contract, but it is clear that
he got several of his calculations and assumptions for
calculations wrong. It is clear from the evidence that Mr
Kennaugh was counselled about his performance over
several months and although he showed some
improvement this was not sustained. It is clear that he
knew that his job was at risk. In all the circumstances I
find that the applicant was not dismissed unfairly.
Accordingly, I would dismiss this application.

28 The applicant refused payment previously for the
outstanding contractual entitlements as calculated by the
respondent. The respondent says that these amounts were
not denied and should not be ordered to pay them but
asks that the Commission recommend that they be paid.
As stated earlier I consider that this is the action which
should be adopted.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 519980 W.A.I.G.

2000 WAIRC 00827
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES BARRY JOHN KENNAUGH

APPLICANT
v.
TRS STAFFING SOLUTIONS
AUSTRALIA PTY LTD, THE
STAFFING SOLUTIONS
(AUSTRALIA) PTY LTD

RESPONDENT
CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 13 OCTOBER 2000
FILE NO/S APPLICATION 1132 OF 1999,

APPLICATION 87 OF 2000
CITATION NO. 2000 WAIRC 00827
_______________________________________________________________________________

Representation
Applicant Mr B J Kennaugh on his own behalf
Respondent Mr G Smith, of Counsel and with him

Ms Alexander
_______________________________________________________________________________

Order.
HAVING heard Mr B J Kennaugh on his own behalf and Mr
G Smith of counsel on behalf of the respondent, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby—

(1) ORDERS that the application for unfair dismissal
be and is hereby dismissed.

(2) ORDERS that the application for outstanding con-
tractual entitlements be and is hereby dismissed.

(3) RECOMMENDS that the respondent do hereby pay
forthwith, as and by way of an undenied contractual
entitlement, the amount of $6,798.50 to the appli-
cant, less any taxation, that may be payable to the
Commissioner of Taxation.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

2000 WAIRC 00962
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES NORINA RAMONA MUNTEANU

APPLICANT
v.
QBE MANAGEMENT SERVICES PTY
LTD

RESPONDENT
CORAM COMMISSIONER A R BEECH
DELIVERED TUESDAY, 24 OCTOBER 2000
FILE NO APPLICATION 151 OF 2000
CITATION NO. 2000 WAIRC 00962
_______________________________________________________________________________

Result Application alleging unfair dismissal
dismissed.

Representation
Applicant Ms L. Stacey (as agent) appeared on

behalf of the applicant.
Respondent Mr S. Kemp (of counsel) appeared on

behalf of the respondent.
_______________________________________________________________________________

Reasons for Decision.
1 The applicant, in this matter was employed as a Claims

Assistant between 13 October 1999 and 20 January 2000.
She was dismissed by letter of 6 January 2000 with two

weeks’ notice, her final day of employment being 20
January 2000. In her application she states that she
believes she was unfairly dismissed because of her
“involvement with the union (becoming a union rep in
the workplace) and not because of my work performance
or any other legitimate reason”.

2 A number of issues were discussed during the course of
the hearing. In order to deal with the application the way
it was argued before the Commission I turn first to
consider whether or not Ms Munteanu was a probationary
employee. It was argued on Ms Munteanu’s behalf that
she was in fact a permanent employee. This is argued
because the letter dated 11 October 1999 from the
respondent to Ms Munteanu (Exhibit 1) and signed by
Mr Kinnear, the Claims Manager WA, states, in part—

“I am very pleased to welcome you to the staff of
Western QBE and wish you every success in your
permanent position.”

3 That letter had attached specific terms and conditions of
employment. Paragraph 12 of those conditions is as
follows—

“Probationary period
The probationary period is three months from com-
mencement date. Either party may terminate this
employment without prejudice by giving two weeks’
notice.”

4 The issue is whether or not it was a term of the contract
of employment between Ms Munteanu and the respondent
that her employment would be subject to a three-month
probationary period. It will have been a term of the
contract of employment if it was a matter agreed between
Ms Munteanu and the respondent. On the evidence before
the Commission, I find that Ms Munteanu understood
that she was “on probation”. Further, it is quite clear from
the evidence that the respondent regarded her as being
on probation. I therefore conclude that Ms Munteanu had
indeed agreed that her employment was subject to a
probationary period.

5 This conclusion is not inconsistent with Exhibit 1 when
read as a whole. The position to be held by Ms Munteanu
was a permanent position, but it was subject to the three-
month probationary period specified in the conditions. I
therefore find that Ms Munteanu’s employment was
subject to a three-month probationary period.

6 The consequence of Ms Munteanu being on probation
should not, however, be overstated. A person who is an
employee may be dismissed, and that dismissal may be
unfair even if the employee is on probation. While
probation can be acknowledged as being a step in the
selection process, it is also the case that if the employer’s
right to dismiss an employee has been exercised so harshly
or oppressively towards that employee as to an amount
to an abuse of that right, then the Commission will
intervene (East Kimberley AMS v. Australian Nursing
Federation (2000) 80 WAIG 3155 at paragraph 68 et seq).
The fact of the probationary period is therefore one factor,
perhaps an important factor, to be taken into account in
looking at the circumstances of this matter.

7 It is also appropriate to note that Exhibit 1 does not specify
what is to happen regarding the probationary period. It
does not, for example, indicate that there will be regular
reviews or indeed indicate what is to happen at the
conclusion of the three month period. Accordingly, I have
regarded the probationary period of Ms Munteanu to have
the usual, perhaps general, purpose of providing for a
period in which an employee can be trained to do the
work and in which an assessment can be made of his or
her aptitude and capacity to do the work once trained or
partly trained: Mann v. Ross (1999) 97 IR 385 at 390.

8 The claim brought by Ms Munteanu is actually on quite
a narrow issue, although the arguments which have
occurred during the course of the hearing have covered a
broader compass. Ms Munteanu’s reason for lodging the
application is she believes she was dismissed because of
her involvement with the Finance Sector Union. It has
been, therefore, that issue which the Commission is
required to determine.
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9 The reasons the respondent gives for dismissing Ms
Munteanu at the completion of her probationary period
are conveniently set out in the e-mail sent by Ms Paganin,
the Human Resource Manager in Perth to the respondent’s
head office in New South Wales on 5 January 2000
(Exhibit B). Those reasons can be summarised as
follows—

(1) On 22 November 1999 Ms Munteanu wrote a
10-page letter to her supervisor complaining
about a co-worker Ms Chaperon;

(2) 23 November 1999 Mr Tony DiGuilio (Supervi-
sor) spoke to both of Ms Munteanu and Ms
Chaperon to try and resolve the situation;

(3) 24 November 1999 Mr Murray Johnson (Super-
visor) spoke to the two staff after receiving
complaints that the issue had not been resolved;

(4) 25 November 1999 Scott Kinnear (Manager)
spoke to the two staff about the need to maintain
a professional working relationship to get the job
done;

(5) Early December, there were complaints from staff
about the working relationship of the two staff
and that some procedures were being effected
(sic) by the lack of interaction;

(6) Maria Davies (Team Leader) was sent to the of-
fice each week to oversee the running of the front
counter;

(7) 16 December 1999 Ms Munteanu sent an e-mail
to Mr Kinnear questioning his decision to send
Ms Davies to Howe Street;

(8) 20 December 1999 a performance discussion was
held due to Ms Munteanu’s use of the company’s
supplies for personal use and her inability to work
as a team member. Ms Munteanu sent out a Un-
ion Representative e-mail to the whole of QBE
half an hour after Mr Kinnear and Ms Paganin
had spoken to her;

(9) 21 December 1999 Mr Raymond Jones (General
Manager) sent a formal warning by e-mail to Ms
Munteanu regarding her use of company e-mail
for personal use;

(10) 22 December 1999 Ms Paganin spoke to Ms
Munteanu to clarify the warning and to give her
a hard copy of the respondent’s e-mail policy. She
got emotional and called her Union Representa-
tive, to whom she had given only half the story.
Ms Munteanu accused Ms Paganin of being anti-
union and yelling at her;

(11) Finally, the respondent had been monitoring Ms
Munteanu’s e-mails of which 80% were personal
and not particularly complimentary.

10 Ms Paganin concluded by stating that “with all this in the
first couple of months, she is definitely not the ideal staff
member and my dealings with her have found her
unreasonable and defiant”. Ms Paganin spoke well of the
other employee about whom Ms Munteanu had
complained.

11 On 6 January 2000, the respondent prepared a letter for
Ms Munteanu confirming the termination of her
employment and referring to two reasons which were
verbally discussed with her on that day.

12 On 11 January 2000 a further letter was sent to Ms
Munteanu which states that the reasons why the
respondent decided not to continue her contract beyond
the probationary period, outlined to her at the meeting
on 6 January were—

“Your workplace relations and conduct.
Your inappropriate and personal use of company
email.”

13 It was argued on Ms Munteanu’s behalf that the “clear
majority” of the issues raised with Ms Munteanu by
management were in relation to her activities as an FSU
representative. There are no other reasonable reasons for
her dismissal. It was argued that it was in reality
management objections to her activities as a union
representative which resulted in her employment being

terminated. The respondent denies that their knowledge
after 20 December 1999 that Ms Munteanu had been
appointed as an FSU representative had no bearing or
influence on the decision made to terminate Ms
Munteanu’s employment.

14 On the evidence before the Commission, Ms Munteanu
was appointed as a Union Representative on 20 December
1999. The day before, 19 December 1999, Ms Munteanu
had sent a number of union notices through the
respondent’s internal mail network. She enclosed the
notices in the respondent’s envelopes. Approximately nine
or 10 envelopes were involved. The next day, 20
December 1999 she was visited by Ms Paganin and Mr
Kinnear. When Ms Paganin and Mr Kinnear spoke to Ms
Munteanu they informed her that the redundancies the
subject of the union notice were nothing to do with WA
or the employment of the respondent’s employees. They
also indicated that the notices should not have been placed
in company stationery and company stationery should
not have been used for that purpose. Ms Munteanu in her
evidence in the Commission agreed with that conclusion.

15 It is significant to note that Ms Paganin and Mr Kinnear
also raised with Ms Munteanu the issue between Ms
Munteanu and Ms Chaperon at the front counter which
was resulting in a “deafening silence” in the workplace.
It is significant because the issue of Ms Munteanu and
Ms Chaperon not working well together was an ongoing
problem which was the subject of 8 of the 11 points in
Ms Paganin’s e-mail of 5 January 2000.

16 Ms Munteanu was reminded that she was on probation
until 11 January 2000. Ms Munteanu states that when
she was told this, she asked: “is this a threat?”.

17 At 5:15pm on that same day, Ms Munteanu sent an
e-mail to all staff announcing her appointment as an FSU
representative and her intention to distribute union
information and updates. In fact, Ms Munteanu not only
sent the e-mail to all staff of the respondent in WA, she
sent the e-mail Australia wide. I am quite satisfied from
the evidence that Ms Munteanu could not send an e-mail
Australia wide without actively selecting the addresses
in the different states. The e-mail system does not send a
message Australia wide by default, or automatically.

18 One consequence of this is that the e-mail was received
personally by the General Manager of QBE Insurance
(Australia) Ltd, Raymond Jones. He replied to Ms
Munteanu stating that the company policy clearly states
that the e-mail system is only to be used for company
related issues and that non-company activities on
company time is not permitted. He informed her that she
had other avenues through which she could discuss the
benefits that the FSU brings to employees. He gave her
an official reprimand on the incorrect use of a company
facility and time. He directed her to cease all non-work
related e-mail activity immediately. Any further breaches
would result in more serious action by the company.

19 It is not insignificant to note that notwithstanding the
direction from the General Manager that Ms Munteanu
cease all non-work related e-mail activity immediately,
Ms Munteanu forwarded Mr Jones’ e-mail containing her
reprimand to her partner. Her partner is not a staff member
and thus, as Ms Munteanu acknowledged, by forwarding
Mr Jones’ e-mail to her partner she deliberately ignored
the instruction of the General Manager of the company.

20 I have considered Ms Munteanu’s explanation that she
believed Mr Jones’ reprimand referred to the sending of
FSU material. She makes the point that everyone sends
personal e-mails at work and she had not considered the
reprimand to apply to that practice. I am not without
sympathy for that explanation. I suspect that to some
extent employees are able to use the company’s e-mail
for personal purposes in the same way as they might be
able to use the company’s telephone for personal
purposes. However, whilst that might be a general
proposition, it is always subject to that use being
reasonable and subject to the control of the employer
concerned. Therefore, if an employee, Ms Munteanu in
this case, receives a direct instruction from the respondent,
as occurred in this case, not to use e-mail for a non-work
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related activity, that instruction cannot be simply
disregarded. Furthermore, the fact that it was disregarded
is not something which the respondent can be expected
to simply ignore.

21 A day or so after Mr Jones’ reprimand, Ms Paganin again
visited Ms Munteanu and brought with her a copy of the
reprimand and spoke to Ms Munteanu about the use of
company materials and systems for personal use being
prohibited. This involved stationery and e-mail. Ms
Munteanu accused Ms Paganin of being anti-union and
then effectively terminated the meeting to telephone the
FSU.

22 The above evidence allows a number of conclusions to
be drawn. There is no doubt that the respondent was aware
after 20 December 2000 that Ms Munteanu was involved
with the FSU and became a union representative. Had
there been no other issue regarding Ms Munteanu’s
employment, the claim that she was dismissed at the
completion of her probationary period by virtue of her
FSU activity would have been made out.

23 The difficulty which Ms Munteanu faces, however, is that
she would need to demonstrate that the other reasons
relied on by management in the decision to terminate her
employment at the completion of the probationary period
are not valid, or have been exaggerated to mask the real
or underlying reason which she alleges. I cannot with
any confidence conclude that Ms Munteanu has been able
to do so.

24 I find on the evidence that from approximately the first
few weeks of employment Ms Munteanu was not able to
work with Ms Chaperon. On the evidence, although Ms
Chaperon was not called as a witness, Ms Chaperon is a
long term and well-respected employee who has
previously trained all the respondent’s previous staff that
worked at Howe Street. The fact the two employees may
not work well with each other should not necessarily
warrant the dismissal of one of the employees.

25 However, in this case, I find on the evidence that, despite
Ms Munteanu’s evidence, the failure of Ms Munteanu to
work with Ms Chaperon was having a detrimental impact
in the workplace. Ms Munteanu’s acknowledgement that
the words “deafening silence” were stated, in my view,
sufficiently supports the evidence from the respondent
that the lack of ability to work with Ms Chaperon was
causing problems. That is the reason for the respondent’s
decision to send Ms Davies to Howe Street to oversee
and supervise the situation. The fact that Ms Munteanu
objected to Mr Kinnear’s decision to bring Ms Davies to
Howe Street does at least support Ms Paganin’s
conclusion that Ms Munteanu was somewhat defiant.

26 I also do not accept Ms Munteanu’s evidence in the
Commission that the situation between her and Ms
Chaperon had improved considerably towards the end of
Ms Munteanu’s employment. As the e-mail which she
sent to her partner at 9:10am on 6 January 2000 reveals,
Ms Munteanu complained that Ms Chaperon now does
not even bother to say hello or good morning to her and
that Ms Munteanu considers Ms Chaperon to be childish
and immature. Ms Munteanu was deciding to respond
similarly by not saying good morning to Ms Chaperon
either. I conclude from that evidence that the difficulty
between Ms Munteanu and Ms Chaperon was not
improving.

27 I have no doubt that Ms Munteanu is a capable and
enthusiastic employee. There is no suggestion that her
work as such was not acceptable. Furthermore, there is
no reason to disbelieve Ms Munteanu’s evidence that she
has been able to work with other members of the
respondent’s staff, or indeed in other workplaces for other
employers. Nevertheless, it can hardly be said that Ms
Munteanu was working satisfactorily with all staff at the
Howe Street office. Ms Munteanu’s attitude towards Ms
Chaperon as reflected in the e-mail of 6 January 2000,
and her decision to act towards Ms Chaperon in the same
“childish and immature” manner which she herself
deplored, gives no cause for optimism that there was going
to be a better working relationship between the two of
them.

28 I therefore do not agree with the submissions made on
Ms Munteanu’s behalf that “the clear majority” of issues
raised in relation to Ms Munteanu were in relation to her
activities as an FSU representative. Rather, while the
incidence described above relating to her activities on
behalf of the union occurred, Ms Munteanu’s attitude in
response to the consequences of her activities left a lot to
be desired from the respondent’s point of view. For
example, Ms Munteanu admits that after Mr Jones’
warning she still nevertheless sent out personal e-mails.
She agrees that she ignored not only Mr Jones’ reprimand
but also its reinforcement by Ms Paganin. Further, Ms
Munteanu’s attitude was a valid concern notwithstanding
that Ms Munteanu’s work was of itself acceptable.

29 When regard is had to the fact that Ms Munteanu was
still on probation, it is somewhat difficult to reach the
conclusion that the respondent was not entitled to reach
the conclusion that the issues which had arisen during
the first three months of Ms Munteanu’s employment
would not represent an ongoing problem if she became a
permanent employee after her probationary period had
expired.

30 It was argued that three months was too long a
probationary period and that the Commission should
assess a reasonable probationary period for Ms Munteanu
as being considerably less than three months. Reference
was made to the work performed, and the classification
of Ms Munteanu, as being of a relatively lesser skilled
classification in the award and that three months’
probation for such a classification was excessive. There
are no fixed rules in relation to the lengths of probationary
periods. There is certainly some suggestion that a six
month probationary period is too long for the kinds of
employees who would ordinarily come within Part VI of
the Workplace Relations Act 1996: Mann v. Ross (1999)
97 IR 385 at 390. Nevertheless, it involves an assessment
of all of the circumstances to see whether or not a set
probationary period is reasonable. On the very limited
information before the Commission it is not open on the
evidence to conclude that a three-month probationary
period is palpably unreasonable. There is no other
evidence of a standard in the industry and it is difficult
on the evidence before the Commission to reach the
conclusion as urged on behalf of Ms Munteanu.

31 It was also argued that, historically, relations between
the FSU and the respondent have been something of a
“non-relationship” which has resulted in a lack of
understanding of what a normal healthy relationship is
between a union and a company. Ms Munteanu called
evidence from Mr Cartwright, an Industrial Organiser
with the FSU who deals with banking companies and
also a range of insurance companies. He has been an
organiser for the past two years. His evidence, however,
was that he did not see the relationship between the FSU
and the respondent in this matter as being either good or
bad. The arrangements he has with the respondent for
access to union members is roughly the same as some
other companies with whom he deals. If the relationship
between the FSU and the respondent were better he would
be able to walk around the building and speak to various
people and as far as access to staff members is concerned
he believes the respondent is more difficult compared to
other companies. That evidence does not allow the
Commission to conclude that the respondent’s attitude to
the FSU was behind any decision to terminate Ms
Munteanu.

32 In conclusion, while Ms Munteanu made a positive
impression on the Commission in relation to the evidence
that she gave, the fact that Ms Munteanu was nevertheless
on probation is a factor which has been significant in this
particular case. When that factor is coupled with the
evidence that the poor working relationship between Ms
Munteanu and Ms Chaperon was affecting the work of
the Howe Street office, that the poor working relationship
was unlikely to improve, and that Ms Munteanu’s
continued to send non-work related e-mails after Mr
Jones’ reprimand would not have been acceptable to the
respondent, it cannot be concluded that Ms Munteanu
has made out her claim of unfair dismissal.
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33 For all of those reasons an Order will issue which
dismisses the application.

2000 WAIRC 00965
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION
PARTIES NORINA RAMONA MUNTEANU,

APPLICANT
-v-
QBE MANAGEMENT SERVICES PTY
LTD, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED TUESDAY, 24 OCTOBER 2000
FILE NO APPLICATION 151 OF 2000
CITATION NO. 2000 WAIRC 00965
_______________________________________________________________________________

Result Application alleging unfair dismissal
dismissed.

Representation
Applicant Ms L. Stacey (as agent) appeared on

behalf of the applicant.
Respondent Mr S. Kemp (of counsel) appeared on

behalf of the respondent.
_______________________________________________________________________________

Order.
HAVING heard Ms L. Stacey (as agent) on behalf of the ap-
plicant and Mr S. Kemp (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979, hereby orders—

THAT the application be dismissed.
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.

2000 WAIRC 00893
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

Industrial Relations Act 1979.

Katherine Anne Schneider

and

Trimagic Software Pty Ltd
(ACN 003 030 073).

No. 3 of 2000.

COMMISSIONER P E SCOTT.

5 May 2000.

Reasons for Decision.
THE COMMISSIONER: This is an application made pursu-
ant to s.29 of the Industrial Relations Act 1979 (“IR Act”),
filed on 4 January 2000.

The Respondent says that the Commission is without juris-
diction to deal with this matter on the grounds that the
Respondent is not within the jurisdiction of the Commission
and because service of the Notice of Application was not ef-
fective. The Applicant says that service has been effected in
such a way as to properly bring the matter before the Com-
mission.

The parties have provided written submissions to the Com-
mission in respect of this issue.

Following the filing of the Notice of Application (Form 1)
with the Registrar, a Declaration of Service (Form 2) was filed
on 21 January 2000, the relevant parts of which read—

“DECLARATION OF SERVICE
I, Raffaele Carmine Di Renzo, care of Tottle Christensen
Level 13, Griffin Centre, 28 the Esplanade, in the State

of Western Australia, Solicitor, do solemnly and sincerely
declare that on the 5th day of January 2000, I did serve a
Notice of Application, Particulars of Claim, Annexure
“A” as an annexure to the Particulars of Claim and a sec-
tion 51 Service and Execution of Process Act 1992 (n)otice
to Respondent upon Mr Peter Smee the Managing Di-
rector of Trimagic Software Pty Ltd (ACN 003 030 073)
by registered post at suite 5, level 1, 688 Pacific High-
way Chatswood, NSW 2067.
And I make this solemn declaration by virtue of section
106 of the Evidence Act, 1906.”

The Respondent filed a Notice of Answer and Counter Pro-
posal on 2 February 2000. The Schedule to the Notice of
Answer and Counter Proposal states—

“1. The Respondent submits that the Western Austral-
ian Industrial Relations Commission does not have
jurisdiction to hear and/or determine this applica-
tion.

2. The Respondent states—
2.1 the application was forwarded to its office in

New South Wales by registered post,
2.2 there is no mechanism within the Western

Australian Industrial Relations Act or Regu-
lations which extends jurisdiction of the
Commission to New South Wales.

2.3 The Commission therefore does not have ju-
risdiction in this matter,

3. The Respondent seeks a determination on the issue
of jurisdiction.”

The Commission is a creature of statute. The IR Act pro-
vides for the exercise of jurisdiction within the State of Western
Australia in accordance with the authority of the Parliament
of Western Australia to make laws which relate to this State.
(Sherrington v Sportsplay (1998) 68 WAIG 1291 and Gosper
and Others v Sawyer and Anor (1984-5) 160 CLR 548).
Accordingly, there is no force or effect to any Notice of
Application served on a respondent beyond the bounds of the
State (except to the extent identified within the IR Act which
is not relevant in this case).

The Respondent is, for the purposes of the IR Act, a foreign
corporation (in that its registered office is in New South Wales),
which carries on business within the State. Service within the
State can be effective only if it is made in accordance with
Registration 89 of the Commission’s Regulations. Service was
not effective because it was not served on the corporation’s
“principal place of business or principal office in the State or
the registered office of the corporation” (Regulation 89 (2)(b)).
The reference to “registered office of the corporation” can
only be reference to such an office within the State
(Sherrington v Sportsplay (supra)). It appears from what has
been put to the Commission that the Respondent’s registered
office is in New South Wales.

Only by virtue of the provisions of the Service and Execu-
tion of Process Act 1992 (Cth) (“SEP Act”) can service of a
process beyond the boundaries of the State be effective. To be
effective, service must be in compliance with the SEP Act.
(Gosper v Sawyer (supra)). For the purposes of this matter,
the Commission’s jurisdiction relies upon an act of the Com-
monwealth, not on the IR Act or its Regulations.

The SEP Act is divided into two sections for the purpose of
providing procedures and forms for effective service as it re-
lates to—

(1) Civil and criminal proceedings arising out of a court.
That part relating to civil proceedings is set out in
Part 2, Division 1, ss 13—25.

(2) Proceedings arising out of a tribunal—Part 4, Divi-
sions 1 and 2, ss 47—55 in particular.

The definition of court contained with in the SEP Act is—
““court”, except in Part 7, means a court of a State and

includes an authority exercising the powers of such
a court;”

Tribunal is defined as—
“(a) a person appointed by the Governor of a State, or by

or under a law of a State; or
(b) a body established by or under a law of a State;
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and authorised by or under a law of the State to take evi-
dence on oath or affirmation, but does not include—
(c) a court; or
(d) a person exercising a power conferred on the person

as a judge, magistrate, coroner or officer of a court;”
Although there has been some discussion over the years as

to the status of the Commission and whether it is a tribunal or
a court, the matter seems to be resolved by Helm v Hansley
Holdings Pty Ltd (in Liq) 79 WAIG 1860. This Commission is
also a court in accordance with the definition contained within
the SEP Act, and for the purposes of that Act it cannot be both
a court and a tribunal. Accordingly, Part 2—Service of Proc-
ess in Civil and Criminal Proceedings, Division 1—Initiating
Process in Civil Proceedings of the SEP Act which relates to
civil proceedings in a court is applicable rather than Part 4—
Service of Process of Tribunals. Section 16 specifies that
“service is effective only if copies of such notices as are pre-
scribed are attached to the process, or a copy of the process,
served”. The SEP Regulations provide a Form 1 which spe-
cifically relates to s.16. This form is in very similar terms to
Form 4, which relates to the Service of Process of Tribunals,
however, it is not entirely the same. Each of the forms is ge-
neric and provides for deletions, insertions and substitutions
to enable the name of the process and other relevant details to
be included.

The Applicant’s solicitors have filed a Declaration of Serv-
ice in which it is declared that a “section 51 Service and
Execution of Process Act 1992 (n)otice to the Respondent”
was served on the Respondent, addressed to its Managing
Director at its address for service, along with the Notice of
Application. The form which relates to s.51 of the SEP Act is
Form 4 and it relates to service of processes arising out of a
Tribunal. As the Commission is a court, service of a process
arising out of the Commission falls within s.16, not s.51, and
the appropriate form is Form 1, not Form 4. Without service
being effected by the Respondent being served with the No-
tice of Application together with Form 1, service is not
effective. Service in this case involved the attachment of Form
4. Accordingly service was not effective.

Where jurisdiction resides within the Commission, and un-
der normal circumstances, the Commission pursuant to the
powers set out in s.26 of the IR Act, would be able to rectify
what is clearly a minor point the raising of which has resulted
in delay and increased cost. The Commission is unable to rem-
edy that defect due to the limits to its jurisdiction. Jurisdiction
only arises, (subject to the subject matter being within the
Commission’s jurisdiction,) where service is effected in com-
pliance with the requirements of the SEP Act. There is a defect
in service, and effective service is essential in this case to bring
the matter within jurisdiction. As the Commission is without
jurisdiction at this point, it is not able to remedy any defeat by
the exercise of the powers referred to in s.26.

It is not appropriate that the application be dismissed but
rather that the Applicant effect proper service in accordance
with the SEP Act and Regulations.

Appearances: Mr R Di Renzo appeared on behalf of the
Applicant

Mr P Brunner appeared on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES KATHERINE ANNE SCHNEIDER
APPLICANT

v.
TRIMAGIC SOFTWARE PTY LTD

RESPONDENT
CORAM COMMISSIONER P E SCOTT
DELIVERED TUESDAY, 17 OCTOBER 2000
FILE NO/S APPLICATION 3 OF 2000
CITATION NO. 2000 WAIRC 00893
______________________________________________________________________________________

Result Application alleging unfair dismissal and
contractual benefits dismissed

______________________________________________________________________________________

Order.
WHEREAS this is an application pursuant to Section
29(1)(b)(i) and (ii) of the Industrial Relations Act 1979; and

WHEREAS on the 5th day of May 2000 the Commission
issued Reasons for Decision in relation to issues of jurisdic-
tion; and

WHEREAS on the 4th day of August 2000 the Commission
convened a conference for the purpose of conciliating between
the parties; and

WHEREAS at the conclusion of that conference the parties
reached an in principle agreement in respect of the applica-
tion; and

WHEREAS on the 13th day of October 2000 the Applicant
filed a Notice of Discontinuance in respect of the application;

NOW THEREFORE, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

2000 WAIRC 01014
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES ANTHONY PATRICK SMITH

APPLICANT
v.
DAVID JOHN MORRIS, JANINE GAIL
MORRIS
RESPONDENTS

CORAM COMMISSIONER S WOOD
DELIVERED TUESDAY, 31 OCTOBER 2000
FILE NO APPLICATION 1961 OF 1999
CITATION NO. 2000 WAIRC 01014
_______________________________________________________________________________

Result Applicant was dismissed unfairly;
contractual benefits claim denied

Representation
Applicant Mr E Abdo of Counsel
Respondent Mr E J Myers of Counsel
_______________________________________________________________________________

Reasons for Decision.
1 This is an application by Mr Anthony Patrick Smith

pursuant to section 29(1)(b)(i) and (ii) of the Industrial
Relations Act 1979 (the Act). He claims that he was
dismissed harshly, oppressively and unfairly by the
respondents, Mr and Mrs Morris, on 21 December 1999.
He claims also that he is entitled to contractual benefits
denied to him in the form of $6,334.21 for overtime,
$1,490.72 for annual leave, $3,436.94 for a motor vehicle
and $642 for a shortfall in wages from 10 to 21 December
1999, plus superannuation thereon. The applicant says
that re-instatement is impracticable and that he should be
awarded the maximum amount of compensation, namely
6 months covering all benefits and superannuation.

2 It is common ground that the applicant worked for the
Morris’s on their dairy farm at Benjer, about 35 kilometres
from Bunbury, from 27 May to 21 December 1999. He
was initially employed by Flexi Staff and placed with the
respondents with a view to long-term employment. He
commenced in the employ of the respondents on 10 July
1999. He was employed under similar terms and
conditions as he had previously with Flexi Staff, albeit
these terms and conditions are disputed.

3 The relationship between Mr Smith and Mr Morris was
in the main amicable. It appears to have deteriorated
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shortly after the arrival of Mr Smith’s wife and children
from South Africa. This happened through a sequence of
events involving attempts to agree on a workplace
agreement and absences from work by Mr Smith,
including requests on behalf of the respondents for Mr
Smith to provide proof of illness. On the evidence of the
respondents they did not believe that Mr Smith’s requests
for time-off during the hay season were reasonable, albeit
Mr Morris acceded to the requests and Mr Smith was
paid for the time.

4 The applicant expressed concerns about the workplace
agreement [Exhibit AS5] which was drafted by the
respondents’ solicitor, Mr Scurria, which led to a meeting
on 19 November 1999 between Mr Smith, the Morris’s
and Mr Scurria at the respondents’ house. The meeting
did not go well, Mr Smith’s concerns were not reconciled
and he was asked to put them in writing. There followed
another meeting on 3 December 1999 at the same place
and with the same persons attending. At this time the
applicant was informed that his contract was to change
and he would be employed under the terms of the Farm
Employees Award 1985. He was handed a letter [Exhibit
AS7] and a copy of the award. It is not disputed that this
change was a significant reduction in remuneration.

5 Mr Smith was ill and off work from 7 to 9 December
1999. He was directed to provide a medical certificate
for his absence by letter from Mr Scurria on 8 December
1999 [Exhibit AS11]. There followed an unpleasant
meeting between Mr Smith and Mrs Morris on 10
December 1999 when Mr Smith returned to work and
found that his pay had been reduced due to his absence.
The pay was reinstated and the medical certificates faxed
to Mr Scurria [Exhibit AS12]. The respondents by letter
from Mr Scurria on 13 December 1999 [Exhibit AS13]
demanded the original medical certificates and warned
the applicant of dismissal.  A series of letters were
exchanged between Mr Smith and Mr Scurria [Exhibits
AS14, AS15 and AS16] AS15 being a letter of final
warning directing the applicant to supply the original
medical certificate by 5.00pm, Monday 20 December
1999 or face dismissal for misconduct. The applicant was
handed his letter of dismissal on 21 December 1999
[Exhibit AS17].

6 It is clear that up to the time the contract of employment
was changed by the employer Mr Smith worked in the
dairy 11 days per fortnight, with every other weekend
off. The daily pattern of work commenced at 4.45am until
9am, a break, then work from 10am to 12.30 pm, and
after lunch from 2.30pm to 6.30pm. The late morning
work was not required on the weekend days. This totalled
to 113.25 hours per fortnight.

7 The applicant claims that he was employed as a dairy
supervisor and not as a farmhand. He says a gross weekly
wage of $600 was agreed and in addition to that he was
to receive overtime payments at 1.5 times the hourly rate
calculated on the basis of the monetary wage plus the
value of the vehicle and the milk. He says his contract
included the provision of a vehicle and 3 litres of milk
per day at $1.50 per litre. He says that his contract also
included 28 days per annum annual leave, being a seven
day week occupation and that he was to keep records of
overtime worked, to be paid in a lump sum at a later time.

8 Mr Smith says that Mr Baker from Flexi Staff came to
the farm on 13 July 1999 to collect his timesheet and
surprised him by telling him that he had a new employer,
ie the Morris’s, effective from 10 July 1999. He said that
nobody discussed this with him but that he assumed his
terms and conditions would remain the same as Mr Baker
had previously said so.

9 He says that he then met with the Morris’s on 23 July
1999 and he says that Mrs Morris indicated that it was
time that they drew up a written contract. He says he was
handed a note [Exhibit AS1]. This document is in Mrs
Morris’s handwriting and reads—
“Tony

11 day fortnight every other w/e off
$1200

$279.20 tax
$200 rent
$720.80
7% superannuation
4 weeks annual leave”

10 He says that he indicated that the offer was too low and
wanted it improved. He says that Mr Morris then offered
him use of a car, including fuel, and 3 litres of milk per
day (at the price of $1.50 per litre) and that he accepted
the offer. He says that they also discussed overtime at
that stage and he says Mrs Morris indicated that they
wouldn’t expect him to work overtime as he was a married
man with three children and a wife in a professional
position. He says they agreed on an overtime rate of 1.5
times his hourly rate, ie $21.90 per hour. He says that he
was to work 113.25 hours per fortnight before overtime
was to be paid. He says they also agreed on 28 days per
annum of annual leave. He agreed to what he calls a pre-
condition of the job to live in a nearby house and pay
$100 per week for rent in arrears. He says that Mrs Morris
said they would have their solicitor draft a written contract.
The employment was to be for a period of 5 years. He
says that he was to be employed as a dairy supervisor,
the same as Mr Morris, not as a general farmhand. He
says they agreed on set hours of work and that he thanked
them for that.

11 The respondents say that the terms as per [Exhibit AS1]
were agreed but deny discussion and agreement on the
car, milk, annual leave, position description and overtime.

12 Mr Smith says that he recorded his work times in a little
black diary [Exhibit AS3]. He says that he did this from
the beginning of his employment and that Mrs Morris
asked him to keep on with time records for overtime and
that he was to be paid at a later stage. He says that when
he didn’t receive overtime he approached Mr Morris on
9 August 1999 seeking payment and was told that he
would get it as a hay bonus at the end of the hay season,
ie about the end of October. Mr Morris denies this but
says that he once asked Mr Smith why he was recording
hours as they only worked on the basis of days.

13 Mr Smith says that he was to get use of the Land Rover
and asked for this on occasion and was put off. Finally,
on the arrival of his wife and children in Australia he
says he really needed the car and was provided with use
of a Ford F100 from 31 October to 10 December 1999.

14 Mr Smith says he was given the workplace agreement
[Exhibit AS5] on 9 November 1999 by Mr Morris. He
says they wanted it back on 10 November 1999 but he
indicated that he wanted to discuss it. The Morris’s both
say that the applicant was given the draft agreement in
early October 1999 and was tardy or evasive in giving
them an answer on the document. In Mr Smith’s view,
Mr and Mrs Morris were rude and hasty in pushing him
to agree on the document and delayed having a meeting
with him.

15 The meeting took place on the morning of 19 November
1999 and in attendance were Mr Smith, Mr Scurria and
Mr and Mrs Morris. He says that during the discussion
he was interrupted and when he indicated that he thought
the agreement contained an inferior offer Mr Morris lost
his cool and questioned Mr Smith’s experience on farms.
Mr Smith says the discussion did not go anywhere and
Mrs Morris said—

“Well, that’s it. It’s all over. We weren’t the right people for
each other. I knew it from the start.”

   Mr Smith says Mr Scurria calmed matters and asked him to
put his concerns in writing to serve as the agenda for a
second meeting.

16 The evidence of Mr Scurria and Mr and Mrs Morris as to
what was said at the meeting of 19 November 1999 is
somewhat different to that of Mr Smith. Mr Morris says
he reacted to a comment from Mr Smith which he took
as an accusation of exploitation by them of Mr Smith,
and Mrs Morris says she queried whether they were
compatible as employers-employee. Nothing turns on
these differing versions of who was more agitated or
precisely what was said. The outcome it is agreed was
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the same, namely Mr Smith was to commit his concerns
about the document into writing. It is clear that the
relationship between employer and employee worsened
as a result of this meeting.

17 The applicant says he wrote to Mr Scurria [Exhibit AS6]
and the only response he received  was a letter from Mr
Scurria [Exhibit AS7] on 3 December 1999. The letter is
as follows—

 “We refer to your letter which we received on 1 De-
cember 1999.
Our clients and we have considered the comments
and proposals set out in your letter in detail. There
are a number of comments that you have made in
your letter which our clients disagree with but we
will not take those up for present purposes.
Unfortunately our clients cannot accommodate most
of the proposals set out in your letter.
It is not possible in the dairy industry to set working
hours with precision, as you have proposed. This is
in fact recognised in the Farm Employees Award,
1985 (WA) (the Award). Flexibility in starting and
finishing times is essential for employers, and our
clients have always intended that flexibility on your
part would be recognised in other ways. This was in
fact explained to you when you commenced employ-
ment with our clients. You accepted this at the time
but you have now changed your attitude in this re-
gard. It has never been our clients intention to exploit
any flexibility in working hours and your sugges-
tions in this regard are most unfair to our clients.
In relation to public holidays, it was also explained
to you when you commenced that public holidays
would be shared equally between David, Steven and
yourself. There was never any suggestion by you
that you expected a 50% pay loading to work on
public holidays and you were never employed on
this basis. This proposal is most unacceptable to our
clients.
Furthermore, your proposal of 28 days annual leave
per annum has never been put forward until now,
and was never the subject of any discussion at com-
mencement. The Award and the Minimum
Conditions of Employment Act 1993 (the Act) pro-
vide for 20 days or 4 weeks annual leave per annum.
Again, your proposal is most unacceptable to our
clients.
The Act provides that you are entitled to be informed,
as soon as practicable, of any changes that will have
a significant effect on you, including restructuring
and change of work hours. This letter is being given
to you as notice of a significant change.
Our clients hereby withdraw their offer to you of the
terms and conditions stated in the workplace agree-
ment.
As a result, and with effect from Friday 10 Decem-
ber 1999, your terms and conditions of employment
will be precisely as per the Award, a copy of which
is attached.
In accordance with clause 7 of the Award, the hours
of work shall be by agreement between the parties
and as a guide will commence at 44 hours per week.
You will be allowed one full day off each week.
Your weekly wage will be $385.40 gross and rent
on your residence will be deducted from your net
pay.
The initial working hours and days will be proposed
to you by our clients in the next 7 days.
The vehicle which is currently in your possession is
to be returned to our clients on 10 December 1999
as no provision for a vehicle is set out in the Award.
Our clients look forward to a smooth transition to
the change in your working arrangements.” [Exhibit
AS7]

18 This was read out and handed to him at a meeting
involving the same four people on 3 December 1999. He
says they did not ask for a response to the letter but asked

him to go away and study it. He says that he did not have
any discussions with the Morris’s about his work
conditions after that meeting.

19 It is clear from the evidence that Mr and Mrs Morris had
decided to reduce substantially Mr Smith’s conditions
with effect from 10 December 1999. This was a unilateral
decision executed on 3 December 1999. It is also clear
that Mr Smith was not happy with the change [Exhibit
RM2] but that he did not challenge the change to his
conditions.

20 Mr Smith was absent from work on 7 December 1999
and it is common ground that he rang Mr Morris early on
that morning to advise him of his absence. He says that
he attended the doctor and obtained an unsigned medical
certificate [Exhibit AS9] covering him until 10 December
1999. He collected another medical certificate on 9
December to cover himself until 11 December [Exhibit
AS10]. He says he received Mr Scurria’s letter [Exhibit
AS11] requesting the medical certificates on 8 December
1999 and faxed them to him on 10 December 1999
[Exhibit AS12] after Mrs Morris had told him to provide
them to Mr Scurria. He says that Mr Morris had earlier in
the day indicated that Mr Smith could provide the
certificates to him later as Mr Smith did not have them
on him that day.

21 It is clear from the evidence that the discussion between
Mr Smith and Mrs Morris on 10 December 1999 was
both unfriendly and unpleasant. Both were angered and
upset by the exchange. Mr Smith was concerned about
having money deducted and the cheque crossed, hence
being unable to cash it readily.  Mrs Morris says that she
felt intimidated, but I doubt that Mr Smith’s actions
amounted to that based on Mrs Morris’s own evidence
under cross-examination.

22 The matters that arose from that discussion were resolved
except that Mr Scurria queried the authenticity of the
medical certificates and suggested that originals be
provided. This led to the following letter being sent to
Mr Smith:

“We wish to confirm the events of 10 December
1999.

You were asked in a facsimile letter from us on 8 Decem-
ber 1999 to provide evidence to us of your inability to
work.
Such evidence was provided to us at 1.12pm on 10 De-
cember 1999.
Before the evidence referred to was provided to us, you
attended at our client’s residence and spoke to Janine
Morris and demanded the payment of your alleged sick
leave entitlements. Mrs Morris responded, on our advice,
saying that until you provide evidence of your inability
to work, that you would not be receiving payment on
account of sick leave.
You proceeded to intimidate Mrs Morris in relation to
your alleged entitlements, which conduct is totally unac-
ceptable and unlawful.
We hereby give you written warning that our clients will
not tolerate any further intimidating conduct from you.
Nor will they tolerate any further failure by you to com-
ply with their reasonable directions, which in this case
was their request for evidence of your inability to work.
It is apparent from the faxed medical certificates provided
that you have had possession of these certificates since
7th and 9th of December 1999.
Your failure to provide same until 1.12pm on 10 Decem-
ber 1999 is totally unacceptable.
Please provide us with the original medical certificates
as soon as possible.
Please advise us if you require clarification of any aspect
of the above.
Any failure on your part to observe the stipulations
in this warning letter are likely to result in dismissal
from employment.” [Exhibit AS13]

23 Mr Smith wrote to Mr Scurria indicating that he could
not provide the certificates until 24 December 1999. It is
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challenged whether this letter was ever received. A follow-
up letter giving written warning was sent by Mr Scurria:

“We refer to our letter dated 13 December 1999.
That letter requested the original of the medical cer-
tificates which you provided to us by facsimile on
10 December 1999.
The reason that our clients have requested the origi-
nal medical certificates, is because the copies faxed
to us were incomplete and because the name of the
doctor who provided the certificate is not shown on
the first nor the second certificate.
You are required to provide us with the original cer-
tificates before 5.00pm on Monday, 20 December
1999.
Your failure to provide the original certificates to us
in accordance with our request on 13 December 1999
constitutes misconduct in that you have failed to
comply with a reasonable request and direction made
by our clients.
Please advise us if you require clarification of any
aspect of the above.
This is your final warning in relation to your mis-
conduct. Any further misconduct on your part will
be treated again as a serious matter and will result in
dismissal from your employment.” [Exhibit AS15]

24 Mr Smith wrote to Mr Scurria [Exhibit AS16] indicating
the terms on which he would supply the certificates. Mr
Scurria received this on the morning of 20 December 1999
and, on his evidence, he was too busy to deal with the
matter other than to send a facsimile of the letter to the
respondents. He then spoke to Mr Morris that evening
and Mr Morris instructed him to draft a letter to dismiss
Mr Smith for misconduct for failing to provide the original
medical certificates in time. This letter [Exhibit AS17]
was handed to Mr Smith on the morning of 21 December
1999.

“We acknowledge receipt of your letter dated 17
December 1999 which was received at 10.52am on
20 December 1999. Attached to that letter was your
letter dated 13 December 1999 with an attached ros-
ter, which were also received on 20 December 1999
at 10.52am. They had not been received prior to that
time.
We have been instructed to give you written notice
that your employment with our clients is terminated
with effect on 21 December 1999.
The employment is terminated for misconduct as you
failed to comply with reasonable directions of our
clients to provide evidence of your illness or injury
and original medical certificates as requested in our
letters dated 8 December 1999, 13 December 1999,
17 December 1999 and as discussed between Mr
Morris and yourself on 16 December 1999.
The explanations offered in your letters received on
20 December 1999 are not acceptable.
The working roster which has been provided to you
in no way has prevented you from providing the
original medical certificates to us or our clients within
the reasonable time frame allowed. Also, your at-
tempt to impose conditions on the provision of the
original certificates, within an unreasonable time
frame, is unacceptable in the circumstances.
Your contention that you offered the original certifi-
cates to our clients on 10 December 1999 is,
according to our clients, an outright lie, as our cli-
ents telephoned us shortly after you demanded your
pay that day to seek advice on your failure to pro-
vide the certificates.
It is also apparent from your discussions with our
clients and your correspondence generally that there
is a complete lack of trust and confidence on your
part in our clients as your employers. You allege that
our clients have robbed you of weekdays. You also
allege that our clients will exploit you if they are
given any opportunity to do so. Such allegations are
unfounded as our clients have always bent over

backwards to assist you in relation to your work and
personal requirements. Your attitude in this regard is
such that your continued presence at our clients busi-
ness is positively detrimental to their business.
Because your attitude in this regard is entrenched,
and also because the discussions between yourself
and our clients have not resolved these matters, it is
in both parties interests that the working relation-
ship comes to an end.
You will be paid one (1) weeks wages in lieu of no-
tice. This will be paid to you when you vacate the
residence at Lot 8 South Western Highway, Benger.
You are required to vacate that property as soon as
practicable.
You will not be required to work after the morning
milk on 21 December 1999.”

25 The other point of contention in the evidence during this
period is that Mr Morris says that he asked Mr Smith for
the certificates on 16 December and that Mr Smith
indicated that he did not have them on him and failed to
produce them. Mr Smith says that he was to provide them
to Mr Scurria as instructed.

26 Mr Baker from Flexi Staff gave evidence that he would
have dismissed Mr Smith and that his farming abilities
were less than he represented them to be. Mr Baker’s
concerns seem to relate mostly to, in his view, Mr Smith
not informing him that he was departing temporarily for
Singapore. Mr Baker also denied accusations of a
friendship with Mr Morris or some deal regarding
shooting at the Morris property. I accept his evidence,
but I should say that the evidence of relevance is that
which relates to the employment conditions. The main
thrust of this is that it supports the view that Mr Smith
was employed as a Leading Hand Dairy.

27 The evidence of Mr Scurria goes to, among other matters,
the substance and tenor of the discussions on 19
November and 3 December 1999. His recollection of these
meetings is good and I accept his account as credible. In
essence Mr Smith did not like the workplace agreement
but was not precise about his difficulties and the matter
could not be progressed.

28 I consider that the relationship between Mr Smith and
Mr Morris started to change and worsen once Mr Smith’s
family arrived in Australia. The responsibilities he had to
them took him away from his farm tasks and caused
concern for Mr Morris. The real fracture in the relationship
occurred at the meeting of 19 November 1999. The
discussion led to a dislike and distrust of each other. From
that point on the relationship deteriorated fairly quickly
and certainly worsened at the meeting of 3 December
1999. All of this is clear on the evidence of both parties.
Why it occurred is less clear but I consider that each
believed they were being taken advantage of by the other
party.

29 Credibility is a key issue in much of this claim. On behalf
of Mr Smith it was submitted that the Commission should
take account of his stammer and that English is not his
first language. I acknowledge this and though Mr Smith
is reasonably fluent in English, there were occasions in
Mr Smith’s evidence where some hesitancy arose through
him not fully comprehending the question or through
some stammering. I have taken account of this, however,
his evidence of the contractual discussion appeared to be
embellished, his evidence under cross-examination as to
why he did not produce the original medical certificates
earlier was implausible, and his evidence concerning his
employment or otherwise with Aussie Cool Shades was
guarded to say the least.

30 The evidence of Mr and Mrs Morris I consider is more
plausible and credible and where it differs from that of
Mr Smith I accept their evidence. The evidence was
provided in a direct and spontaneous manner, and where
they did not know something this was made plain. The
evidence of Mr Baker and Mr Scurria adds some weight
to their evidence.

31 The issues surrounding the claim for denied contractual
benefits relate largely to the evidence of the meeting of
23 July 1999 between Mr Smith and the Morris’s. At that
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meeting it is agreed that Mrs Morris produced [Exhibit
AS1] and this was discussed and agreed, albeit Mr Smith
says that other conditions were also agreed. In
proceedings before the Commission under section
29(1)(b)(ii) of the Act a benefit may be granted which
can be fairly implied as a term of the contract of service
(see Reginald Simons v Business Computers International
Pty Ltd 1985 65 WAIG 2039). The proposed workplace
agreement was not agreed, so apart from [Exhibit AS1],
I have to rely on the evidence of the discussion of 23 July
and subsequent conduct between the parties.

32 Mr Smith’s evidence is of an elaborate and extensive
discussion on most aspects of the contract. On his
evidence the discussion included, and I find this most
improbable, agreement to incorporating the price for 3
litres of milk, at $1.50 per litre, into the rate for calculation
of overtime. The point I would make is that through much
of Mr Smith’s evidence, he gave the impression that he
was embellishing the events, or simply making it up.

33 The Morris’s attitude to the discussion of 23 July 1999
was displayed in all its simplicity by [Exhibit AS1], which
formed the contract. This is a simple statement of
entitlement and their evidence concerning the discussion
was likewise of a simple, uncomplicated discussion where
agreement was reached readily. I consider their account
to be more credible and I find that [Exhibit AS1] did
indeed form the contract as agreed by the parties. I find
that the contract did not include overtime payments, a
car or milk. The evidence of the Morris’s is that they
loaned Mr Smith the car to assist him when his family
arrived and that milk was no problem, it was freely
available on request. This I consider is the more probable
account.

34 I am also guided in forming this view by two other factors.
Mr Smith says that he commenced working for the
Morris’s on the same conditions as he enjoyed with Flexi
Staff. He says he was a supervisor. Mr Baker says his
conditions did not include overtime and it is clear no
overtime was paid. He says Mr Smith was a leading hand
and Mr Morris says that he did not need Mr Smith to
manage as he himself managed the farm. I accept this
evidence. As for the car Mr Smith says that it was always
coming and then he had to pursue it, effectively
demanding the car as his family was about to arrive. This
happened in October about two months after the
discussion on the contract. This is quite a while to leave
unfulfilled a benefit which on Mr Smith’s evidence and
submission is a substantial part of the contract. I do not
find plausible this version of events. It follows that the
claim for overtime and car must fall away.

35 I turn to the question of alleged unfair dismissal. I accept
the evidence of Mr and Mrs Morris that Mr Smith was
tardy in giving them a response to the workplace
agreement and that he was provided with the agreement
in early October 1999. This evidence is supported by Mr
Scurria as is the evidence of Mr Smith’s reluctance to
specify his concerns with the agreement during the
discussion of 19 November 1999. Nevertheless it is odd
and harsh that they then, due to the delay and the
discussion, unilaterally and substantially diminished his
contract on 3 December 1999 with effect from 10
December 1999. I have also no doubt that at this stage
the respondents repudiated Mr Smith’s contract, and I
find so. The relationship did not terminate at that stage.
Mr Smith was ill for a time and returned to work and
continued working until he was handed the subsequent
letter on 21 December 1999 for not supplying the original
medical certificates by 20 December 1999, albeit he
attempted to supply them on 21 December 1999.

36 For the contract to be ended on 3 December or 10
December 1999 the conduct of the employer had to be
such as to have gone to the root of the contract which
would justify the employee resigning or considering that
the employer’s intention was to no longer be bound by
the terms of the contract (see the Attorney General v
Western Australian Prison Officer’s Union of Workers 75
WAIG 3166 and Cargill Australia Limited, Leslie Salt
Division v The Federated Clerks’ Union of Australia,
Industrial Union of Workers, WA Branch 72 WAIG 1495).

Mr Smith did not resign; he needed the job. Mr Smith
had every right to leave his employment at that point, his
contract having been repudiated by the employer. He did
not leave and the employer did not ask him to leave. The
issue then falls to one of damages and Mr Smith claims
the difference between the contract and the award for the
period 10 to 21 December 1999. However, apart from
being unhappy, the weight of the evidence is that he did
not really respond to the employer and effectively
acquiesced to the downgraded contract, and I find so.

37 In Western Excavating (ECC) Ltd v Sharp (1978) QB
761 Lord Denning described the basis of constructive
dismissal as follows—

“If the employer is guilty of conduct which is
a significant breach going to the root of the contract
of employment; or which shows that the employer
no longer intends to be bound by one or more of the
essential terms of the contract; then the employee is
entitled to treat himself as discharged from any fur-
ther performance. If he does so, then he terminates
the contract by reason of the employer’s conduct.
He is constructively dismissed. The employee is en-
titled in those circumstances to leave at the instant
without giving any notice at all or alternatively he
may give notice and say he is leaving at the end of
the notice. But the conduct must in either case be
sufficiently serious to entitle him to leave at once.
Moreover, he must make up his mind soon after the
conduct of which he complains; for, if he continues
for any length of time with out leaving, he will lose
his right to treat himself as discharged. He will be
regarded as having elected to affirm the contract.”

38 Mr Abdo on the applicant’s behalf refers to Rigby v Ferodo
Limited (1988) ICR 29 to say that where there is a
reduction in wages consent by the employee is not to be
assumed merely because the worker continues to work at
the reduced rate for a time. However, the evidence of Mr
Smith only leads me to a view that he may have been
unhappy about this development, not that he brought the
contract to an end or intended to do so. He may have
been reluctant to do so, but he continued to work for the
Morris’s and acquiesced in the changes to his conditions.
I understand that he needed the job and continued to work,
but there was no protest and yet his own evidence, proves
that he was not backward in complaining and committing
matters to writing where he thought it necessary to do so.

39 This being the case, and because Mr Smith then from 10
December 1999 worked lesser hours, he is not entitled to
the benefits as claimed of the contract struck on 23 July
1999 (see Emily Kate Bailey—v- Sidney David Pauga And
Michelle Jennifer Pauga Trading as S & M Concepts
Australia 80 WAIG 4412).

40 The termination of employment occurred on 21 December
1999. The decision to dismiss Mr Smith was taken by
Mr Morris on the evening of 20 December 1999 after
discussion with Mr Scurria, on his evidence. Mr Scurria
prepared the letter at home and gave it to Mr Morris early
on 21 December 1999. When Mr Smith produced the
original medical certificates on that day he was told it
was too late. Mr Scurria had earlier on 20 December 1999
received a letter from Mr Smith indicating his
preparedness to provide the certificates and stipulating
some conditions about which Mr Scurria was clearly not
pleased.

41 I do not condone or believe Mr Smith’s reasons for not
providing the original medical certificates to Mr Scurria.
I find that he did not and yet should have provided them
at least on 10 and 16 December 1999 or shortly thereafter,
when the matter was raised with or by the respondents.
However, I cannot construe his reluctance as amounting
to misconduct justifying summary dismissal. I find it was
reasonable for the respondents to request the original
medical certificates. I find that by his own actions Mr
Smith chose not to do so.

42 The respondents were entitled to ask for reasonable
evidence of Mr Smith’s illness. The contract was silent
on this but section 22 of the Minimum Conditions of
Employment Act 1993 provides for this. It was reasonable
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to expect Mr Smith to produce the original certificates
particularly as the first certificate was unsigned.

43 Mr Myers for the respondent refers to Blyth Chemicals
Limited v Bushnell (1933) 49 CLR 66 to say that the
refusal to provide the medical certificates was destructive
to the necessary confidence between the employer and
employee. I find that this confidence had been destroyed
before 20 December due to the actions of both parties.
That confidence was lost at least from 19 November, and
saying to Mr Smith on 21 December 1999 effectively
bad luck it’s too late is not an adequate approach
particularly in light of his letter of 20 December 1999.

44 The simplest course of action would have been for Mr
Smith to provide the certificates to his employer who he
saw most days. Yet he was told they had to go to Mr
Scurria some 35 kilometres away. He could have posted
them, but he did not and he clearly did not trust the
respondents or their actions. He then attempted to hand
them to the respondents on 21 December 1999 and this
was rejected. He had not complied with the deadline, but
he had reasonable proof of his absence. Mr Scurria may
not have liked Mr Smith’s conditions but given the
seriousness of the action Mr Smith was threatened with,
namely loss of employment, Mr Scurria should have on
behalf of the respondents replied to Mr Smith’s letter.

45 Having said this I do not consider that the employment
relationship could have lasted for much longer. The
Morris’s by 3 December 1999 had formed the impression
that Mr Smith was not as committed to working the hours
required as he had previously been. Mr Morris was
suspicious of an earlier absence by Mr Smith when his
eyes were sore from welding and had telephoned she
thought his specialist to check up on him.

46 Mr Smith was, in my view, continuing to press for
conditions which were not part of his contract, the
relationship had been deteriorating since 19 November
1999 if not earlier. He had lost the trust of his employer
and vice versa, additionally, he had not responded
adequately to his employer’s legitimate requests to
respond to a draft contract and to provide proof of
absence.

47 The issue is whether the employer has abused his lawful
right to terminate, such as to warrant the intervention of
the Commission, and whether there has been a fair go all
round (see Undercliffe Nursing Home—v- FMWU 65
WAIG 385). For the reasons above I find that Mr Smith
was the subject of a harsh, oppressive or unfair dismissal.
I find also that it would be impracticable to reinstate Mr
Smith, the trust between the parties having broken down
significantly. In fact, I consider the relationship would
have soon ended and could not have survived, given all
the circumstances. The applicant is entitled to some
remedy and as I have said re-instatement is not practicable,
given all the circumstances, and the doubts I have
concerning the applicant’s evidence, including that related
to mitigation of loss, I would conclude that an additional
two weeks pay is appropriate at the revised contract rate,
that being $385.40 per week. This gives a gross total of
$770.80 less any taxation payable.
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WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES ANTHONY PATRICK SMITH

APPLICANT
v.
DAVID JOHN MORRIS, JANINE GAIL
MORRIS
RESPONDENTS

CORAM COMMISSIONER S WOOD
DELIVERED WEDNESDAY, 8 NOVEMBER 2000
FILE NO APPLICATION 1961 OF 1999
CITATION NO. 2000 WAIRC 01137
_______________________________________________________________________________

Result Applicant was dismissed unfairly;
contractual benefits claim denied

Representation
Applicant Mr E Abdo of Counsel
Respondent Mr E J Myers of Counsel
_______________________________________________________________________________

Order.
HAVING heard Mr E Abdo of counsel on behalf of the appli-
cant and Mr E J Myers of counsel for the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby—

(1) DECLARES that the above named Anthony Patrick
Smith was harshly, oppressively or unfairly dis-
missed by the above named respondents on the 21st
day of December 1999.

(2) ORDERS that the said respondents do hereby pay
within seven days of the date of this order, as and by
way of compensation, the amount of $770.80 to
Anthony Patrick Smith, less any taxation that may
be payable to the Commissioner of Taxation.

(3) ORDERS that the application for outstanding con-
tractual entitlements be and is hereby dismissed.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

2000 WAIRC 01001
 WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES TERRI SMITH, APPLICANT

v.
LASERFAX PTY LTD, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 27 OCTOBER 2000
FILE NO APPLICATION 435 OF 2000
CITATION NO. 2000 WAIRC 01001
_______________________________________________________________________________

Result Order issued by consent
Representation
Applicant Mr E. Rea appeared on behalf of the

applicant.
Respondent Mr D. Sproule appeared on behalf of the

respondent.
_______________________________________________________________________________

Order.
WHEREAS the Commission has before it an application
pursuant to s.29 of the Industrial Relations Act 1979;

AND WHEREAS at a conference held before the Commis-
sion on 26 October 2000 the parties reached an agreement to
settle the matter;

AND WHEREAS both parties have requested the Commis-
sion to issue an Order in the terms of that agreement;

AND WHEREAS Terri Smith, the applicant in this matter,
has expressly agreed to withdraw an application against
Laserfax Pty Ltd in the Equal Opportunity Commission;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979 hereby order—

(1) THAT within 14 days of today’s date Laserfax Pty
Ltd pay Terri Smith the sum of $4,000.00 nett and
provide her with a letter of reference in the terms
discussed at the conference.

(2) THAT Terri Smith and the officers of Laserfax Pty
Ltd party to the negotiations keep the terms of the
settlement of this matter confidential, and undertake
that they may only inform members of their family,
including partners, after having received an
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undertaking from those persons that they will not
divulge the terms of settlement to any other person.

(3) THAT this application is hereby discontinued.
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.

2000 WAIRC 00865
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES JULIE RUTH STIRLING

APPLICANT
v.
GREENBAY NOMINEES

RESPONDENT
CORAM COMMISSIONER J F GREGOR
DELIVERED THURSDAY, 12 OCTOBER 2000
FILE NO APPLICATION 211 OF 2000
CITATION NO. 2000 WAIRC 00865
_______________________________________________________________________________

Result Dismissed
Representation
Applicant Mr B. Stokes appeared on behalf of the

applicant
Respondent Ms S. Laferla appeared on behalf of the

respondent
_______________________________________________________________________________

Reasons for Decision.
1 On the 15th February 2000 Julie Ruth Stirling (the

Applicant) applied for orders pursuant to S23A of the
Industrial Relations Act, 1979 relating to what she alleged
was an unfair dismissal of her by Greenbay Nominees
(the Respondent). The Applicant did not seek
reinstatement but in the alternative she seeks orders for
compensation.

2 The matter came on for hearing on the 29th August 2000
after hearing the parties the Commission made an
announcement in the following terms, as edited—

“To my mind there is no doubt the Applicant resigned
and I will so find. I have one doubt in my mind and
that is… whether there was some duty on the Re-
spondent to do more than it did to [ascertain] if the
Applicant wanted to change her mind.”

3 The Commission went on to say that it would consider
that issue and produce Reasons for Decision which would
support the contentions later.

4 These Reasons are produced accordingly. The matter is
not complicated; the Applicant was employed by the
Respondent as a medical receptionist in a two person
medical practice. The principle functions of the position
were to answer the telephone, greet patients, arrange
appointments and file and process accounts, both
medicare and private. It is this last function which caused
some difficulty in the relationship between the Applicant
and the Respondent. In addition the Applicant was
required to undertake other tasks such as collecting details
from new patients, maintaining patient information,
creating files, updating the filing system, daily filing of
letters and patients records. In doing so she was required
to be familiar with both manual and computerised
accounting systems which included performing day and
month end procedures. Her duties required her to liaise
with associated health organisations, hospitals, the Health
Department and health funds. She was also required to
type.

5 The job position profile required the Applicant to ensure
patients were assisted in a pleasant, polite and efficient
manner while maintaining confidentiality of information.
The position required independent work but there were
occasions when team work was necessary to handle crisis

situations appropriately. The Applicant was directly
supervised, although a senior person was not present at
all times.

6 In the position profile there are requirements for
confidentiality and significantly provisions relating to
probationary employment and the definition of a dismissal
for the purposes of the contract. Dismissal was defined
as “instant dismissal without notice”. Instantaneous and
summary dismissal means ‘a notice of dismissal for
continued serious misconduct after discussion and
explanation’. It is unlikely that such provisions in a
contract could change the law as relates to dismissal as
set out in the statute, but that is not a matter to which I
need turn my mind. It is necessary to note that the
Applicant signed the position profile which I take to be
the employment contract which contained, in addition to
the matters I have described above, a description of
offences which would constitute serious misconduct and
which may justify a summary dismissal. Amongst these
were persistent disobedience of instruction or
unacceptable or inappropriate workplace behaviour or
inappropriate patient interaction.

7 The Applicant told the Commission that she understood
that she had a two month appraisal period. She had
thought with some minor problems there was no difficulty
in that period which would have brought her contract of
employment to a close. She had made entries into her
diary of significant events. (Exhibit S3)

8 According to the Applicant’s version of events, the
relationship came to an end after she had ascertained that
she was not on the roster for Easter and made family
plans. She was later told that her arrangements did not
suit the Respondent. On the 3rd February when she
reported for work, she was asked to go to the back room
by her supervisor Ms Danelle Chapman. The Applicant
says that she had asked Ms Chapman whether she was
going to be sacked; her response was to put her head on
the side and smile. The Applicant was handed a letter in
the following terms—

“We bring to your attention our letter dated 12 May
1999 regarding your 2 month appraisal. 10 months
have passed since we discussed the issues contained
in this letter, we feel we have given you adequate
time to rectify these problems.
On many occasions in the ensuing months we have
needed to bring to your attention the same issues,
regarding the accuracy of patient billings and
receipting of money.
Your attitude to these concerns has been less than
desirable and in particular your approach to rectifi-
cation of these errors. Again we stress the point
accuracy is the upmost importance for the follow-
ing reasons eg—

1. Audit
2. Medico-legal (Medicare)
3. Patient satisfaction

Recently we have concern to note that several com-
plaints have been brought to our attention from
patients who have not been satisfied with the man-
ner in which they were spoken to.
In view of the repetitiveness of that outlined we feel
that we have no alternative, other than to offer this
to you as a last warning. On this basis failure to
correct this will constitute grounds for dismissal.”

[Exhibit W6]
9 The Applicant read the so called errors that are mentioned

in the letter but her evidence was that she did not want to
read the letter in full, she knew she was being sacked,
she noticed the three points ‘standing out’ and wanted to
question those. She asked Ms Chapman why either Dr
Turner or Dr Dougall were not present, Ms Chapman’s
response is they believed it would be less daunting for
the Applicant for Ms Chapman to deal with her rather
than have a panel in front of her. The Applicant’s response
to Ms Chapman was along the lines that she was
devastated that the two doctors had sent what amounted
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to be a receptionist to sack her when they should have
faced up to the issue themselves.

10 Later the Applicant did met with Dr Turner, her evidence
is that there was a conversation between them when she
asked for a reference. He had responded by a gesture of
thanks for receiving the keys that she handed to him, she
confronted him by asking why he and Dr Dougall had
not been present. Dr Turner’s response was that there had
been a discussion between the principals of the practice
and Ms Chapman and in deference to the Applicant it
was agreed that Ms Chapman would conduct the
interview.

11 There was other evidence concerning debates between
the parties about the separation certificate and termination
payments. Those matters are not relevant in any crucial
sense to the disposition of these proceedings and will not
be recited.

12 The Respondent says that the proper interpretation of
events is that the practice, which is small, requires that
both of the medical practitioners have a fair involvement
in day to day administration had decided to hire a new
receptionist. The Applicant had met the requirements and
was employed on a two month probation. During the
probation period there were concerns about her work
relating to incorrect billing, wrong appointments and her
attitude towards making mistakes. At an appraisal meeting
at the end of the probation period Dr Dougall had spoken
to the Applicant about these issues. Later after discussions
with his partner, Dr Turner, they had drafted a letter which
confirmed the difficulties. The letter given to the Applicant
on the 12th May 1999 was in the following terms—

“We are aware of your 2 month probation period
being completed.
We have a few concerns that we would like to ad-
dress, as it is vital that our practice runs efficiently.

1. We have noted repeated errors with patient
billing. Our concern is patients have had to
come back the following day to receive cor-
rect recept, it does not make our practice or
staff look professional.
We have offered you paid tuition, (out of
rostered hours) which you declined.
The accuracy of receipting money is neces-
sary for the following—
– Audit
– Medico-legal (Medicare)
– Patient satisfaction

2. With Danelle being in charge of the office, she
has the final say in rosters, job allocation and
tasks, that need doing. Because the staff num-
bers are small flexibility and co-operation are
essential, as outlined in your interview.

3. Making sure your allocated jobs are being
done. It is vital that filing is done on a daily
basis.

4. With regards to pay, at present you are on the
award rate, increase are performance based
and subject to review.”

[Exhibit W8]
13 The evidence of Dr Dougall is that at the conclusion of

the meeting with the Applicant she was handed the letter
and she left not appearing too upset about the issues at
all. The partners did not think there would be further
problems. The Respondent had hoped things would have
improved from then on. Initially they did but the mistakes
commenced again with problems with billing, filing and
attitude. It was at this stage that Dr Dougall consulted
with Dr Turner and they agreed the ongoing performance
problems ought be addressed with a further appraisal.
This led to them draft the letter which was given to the
Applicant by Ms Chapman (Exhibit W6). The purpose
of the letter was to draw to the attention of the Applicant
the concerns that the practice had with her conduct, so
that she could address them specifically.

14 Evidence was received from Dr Turner, which confirmed
the evidence of Dr Dougall. In addition he had seen the

Applicant on the evening she left the practice. During a
conversation she asked him to clarify that she was not
being accused or implicated in any discrepancy in the
till. He told her that was not the case, if it had been a
quite different approach would have been taken by the
Respondent concerning her ongoing employment. He
confirmed that the Applicant had said words to the effect
she would have appreciated if she could have spoken to
both Dr Turner and Dr Dougall. In response he explained
that they had decided that it would be far less intimidating
for Ms Chapman to give the letter to the Applicant. He
confirmed too, that she asked for a reference which he
agreed to supply.

15 Ms Danelle Chapman, who is a senior receptionist
employed by the Respondent, gave evidence. It is her
responsiblity to supervise the other receptionists at the
practice. Ms Chapman gave evidence about continuing
errors that the Applicant had made (Exhibit W2, W3, W4,
W5). She confirmed that there had been a discussion
between the practitioners and herself which resulted in a
decision that the Applicant would be given performance
counselling by way of an appraisal. The letter embodying
what the Respondent wanted to say to the Applicant was
written, (Exhibit W6), its purpose was to highlight
repeated errors with patient billing and complaints.

16 Ms Chapman related that she told the Applicant that she
needed to speak to her. To ensure privacy she was invited
to the back room. Before the conversation could start the
Applicant had asked her if she had been fired to which
Ms Chapman replied no, but she wanted the Applicant to
read the letter. The Applicant appeared to scan the letter
and became upset about reference to patient complaints;
she was also upset that Dr Turner and Dr Dougall were
not present. Ms Chapman explained to her that they had
decided that it might be intimidating if all three were in
the room. After this the Applicant said that she would not
work for people who ‘thought that way of her’ and that
she may just as well go. Ms Chapman then asked the
Applicant to talk about the situation but she said no. The
day of dismissal was pay day, the Applicant collected her
cheque and left. The Applicant did not take the warning
letter with her; it was posted to her later. Ms Chapman
says that the Applicant could not have been dismissed by
her because she did not have the authority to do so, that
authority resided only with Dr Turner and Dr Dougall.
Her intention in meeting the Applicant was to bring to
her attention repeated errors in the hope that there would
be improvement. Ms Chapman gave evidence that there
were some changes necessary in the final payments these
were made after the Respondent received advice. An
advertisement was also placed in the newspaper seeking
a replacement.

17 The Commission had the opportunity of seeing all of the
witnesses give their evidence, the crucial evidence was
given on behalf of the Respondent by Ms Danelle
Chapman. I have no reason to form any adverse opinion
about the veracity of her evidence, she appeared to me to
be a truthful and sincere person. There is similarly no
doubts about the quality of the evidence received from
both Dr Turner and Dr Dougall. There is no reason to de
weight any of the evidence received from the Respondents
and importantly for these proceedings it is corroborated.
On the other hand the evidence of the Applicant does not
enjoy corroboration.  I am not prepared to make a finding
about the quality of her evidence which would say that
she tried to mislead the Commission, she did not. In my
view she told the Commission the events from her
recollection without embellishment. I am left with the
position of having to make a judgment about which
evidence I accept.

18 As I said on the day of the hearing it was clear to me that
there is no dismissal in this case, the Applicant was
employed by the Respondent on a two month probation
period. There was some difficulties with her work during
the two month period, quite properly these difficulties
were brought to her attention during an appraisal at the
end of the qualifying period. Those difficulties were
reduced to writing so the Applicant would know what
they were. It is clear from the evidence that the same type
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of problems continued until the Respondent decided,
some ten months into the employment period, that
adequate time had been given to the Applicant to rectify
the problems. The Respondent then decided that it needed
to bring to the Applicant’s attention the continuing errors
and to give a last warning to her. Exhibit S4 does not
constitute a termination of employment, it is clearly a
letter advising a last warning with the clear advice that a
failure to correct the behaviour would constitute grounds
for dismissal. This action by the Respondent is entirely
in accordance with the contract of employment, it is also
good employment practise because an employee is entitled
to know that their continued employment is at threat and
have the opportunity to redress errors.

19 This Applicant on her own evidence did not read the letter
before she left the surgery, she saw the three areas of
complaint about her work and focused on them. She drew
the conclusion, without reading the letter, that she had
been dismissed and she took no notice of the urgings of
Danelle Chapman to the contrary. In this respect I prefer
the evidence of Ms Chapman, I find she made it clear to
the Applicant that she had not been dismissed but for
some reason the Applicant did not absorb the information
or alternatively did not listen to it. The Applicant was
clearly not dismissed, she made her own decision to leave.
It is for these reasons that I concluded at the end of the
proceedings that there had been no dismissal. After careful
review of the evidence I see no reason to change that
initial conclusion. There is nothing which took place in
the meeting between the two women which should have
led the Applicant to the conclusion that she had been
dismissed. Nor is there anything in the Applicant’s later
dealings with Dr Turner which would have led to that
conclusion.

20 An employer should ensure that an employee does not
resign in the heat of the moment and is given adequate
opportunity to consider their position. In this case this
was done and done quite adequately by Ms Chapman.
This is not a case of dismissal in the heat of the moment
at all, clearly there was no dismissal by the Respondent
of the Applicant in this case (See John Soanes v Chemical
Formulators Pty Ltd (1999) 79 WAIG 2051 and the
authorities referred to therein at p2052).

21 For those reasons the application must be dismissed, there
was no termination and an Order of dismissal will issue
accordingly.

2000 WAIRC 00848
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES JULIE RUTH STIRLING

APPLICANT
v.
GREENBAY NOMINEES

RESPONDENT
CORAM COMMISSIONER J F GREGOR
DELIVERED THURSDAY, 12 OCTOBER 2000
FILE NO APPLICATION 211 OF 2000
CITATION NO. 2000 WAIRC 00848
_______________________________________________________________________________

Result Dismissed
Representation
Applicant Mr B. Stokes appeared on behalf of the

applicant
Respondent Ms S. Laferla appeared on behalf of the

respondent
_______________________________________________________________________________

Order.
HAVING heard Mr B. Stokes on behalf of the Applicant and
Ms S. Laferla on behalf of the Respondent, the Commission
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be, and is hereby, dismissed.
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.

SECTION 29 (1)(b)—Notation of—

Applicant Respondent Number Commissioner Result

Abbott KA Parkwood Hardware 1308/2000 Scott C Dismissed
Allen SE Mariner Motor Hotel 1346/2000 Scott C Dismissed
Armener PJ Shire of Augusta-Margaret River 1121/2000 Gregor C Discontinued
Arwidson BSA Assured Hospitality 1018/2000 Scott C Dismissed
Auton K TNT Australia Pty Ltd Trading As Ansett Air Freight 1709/1999 Fielding SC Discontinued
Bambridge DL Byblose Holdings P/L 1338/2000 Coleman CC Discontinued
Barndon JP City of Stirling 1080/2000 Coleman CC Discontinued
Barron MJ Steven Burridge 1278/2000 Scott C Dismissed
Beaumont LK Glen & Joy Williams 1176/2000 Fielding SC Discontinued
Beggs HN Benny’s Bar & Cafe 609/2000 Scott C Dismissed
Benatar R McInerney Sales Pty Ltd T/A McInerney Ford 16/2000 Wood C Discontinued

ACN 008 792 863
Berkel JV Minesite Catering Pty Ltd 1740/1999 Beech C Discontinued
Biggins SJ Commissioner, Western Australian Police Service PSAB5/1999 Fielding SC Withdrawn
Brook OW Westside Offshore P/L t/a Ultrafloor and Precast Technologies 1099/2000 Kenner C Discontinued
Brown H Ludowici Mineral Processing Equipment Pty Ltd 1756/1999 Beech C Discontinued
Bruce CA Hugall & Hoile 1497/2000 Scott C Withdrawn

by leave
Bryant K Derna-Trading As Go Fresh Market 1000/2000 Scott C Dismissed
Civil Service Acting Commissioner, State Revenue Department P27/2000 Fielding SC Discontinued
Association
Civil Service Chief Executive Officer, Agriculture Western Australia P53/2000 Fielding SC Discontinued
Association
Clarke SM Camera Land Camera House 1517/2000 Fielding SC Discontinued
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Applicant Respondent Number Commissioner Result

Construction, BHP Iron Ore Ltd and Others 1394/2000 Kenner C Discontinued
Mining, Energy,
Timberyards,
Sawmills &
Woodworkers
Union
Cooley G Morley Glass & Aluminium Ezy View Windows 1218/2000 Wood C Discontinued
Cooper DM Timberglen Pty Ltd 768/2000 Wood C Dismissed for

want of
prosecution

Corfiled KJ Brambles Australia Ltd t/as Brambles Western Australia 1169/2000 Fielding SC Discontinued
Cousins S Janet Walton T/As J. Parry & Co 933/2000 Scott C Dismissed
Cowley LM Richlands Pty Ltd 1413/2000 Scott C Dismissed
Davis JM Direct Memory Access 1267/2000 Fielding SC Discontinued
De Mamiel KE Alfagomma Australia Pty Ltd (ACN 052 243 366 771/2000 Fielding SC Discontinued

by leave
Deleeuw J Benara Nurseries Trading As Quito P/L 1532/2000 Gregor C Discontinued
Desilva CL Accountancy People 1288/2000 Coleman CC Discontinued
Dhu AJ Cesura Pty Ltd T/As Brookes Transport Pty Ltd 1281/2000 Kenner C Discontinued
Dowsett JM Bunnings Building Supplies Pty Ltd 1405/2000 Fielding SC Discontinued
Ellis JA Marie Louise Wordsworth 443/2000 Kenner C Discontinued
Fitzsimmons DJ Hartley Poynton Limited 1259/2000 Fielding SC Discontinued

by leave
Freitas M Ani Corporation Limited T/A Bradken WA 181/2000 Beech C Discontinued
Garbutt R Mandurah—Gull Taxis 1528/2000 Coleman CC Discontinued
Gayle LM Association for the Care and Rehabilitation for 465/2000 Scott C Dismissed

Alcoholics, Drug Addicts and Homeless Persons
Gould JAL Roy Weston Cutten Bennett 1073/2000 Scott C Dismissed
Green M Waringarri Aboriginal Corporation 482/2000 Coleman CC Discontinued
Hamersley LP Eric M Brown Shearing 1870/1999 Beech C Discontinued
Hamilton ADL Communications Group 1332/1999 Coleman CC Discontinued
Harding K Marf + Associates 1475/2000 Scott C Withdrawn

by leave
Hess TK CY O’Connors Tavern 954/2000 Fielding SC Dismissed for

want of
prosecution

Hoogland P Hi-Tech Water (Australia) Pty Ltd 1286/1999 Beech C Discontinued
Howard SW Piha Pty Ltd 1498/2000 Scott C Withdrawn

by leave
Howarth S Colortek Painting Services 1067/2000 Beech C Discontinued
Jakszewicz A Bidyandanga Aboriginal Community La Grange Incorporation 539/2000 Fielding SC Discontinued

by leave
Kaka A Alsco Linen Service Pty Ltd (Perth) ACN 000 435 629 877/2000 Gregor C Discontinued
Karr DA BOC Gases 367/2000 Gregor C Discontinued
Kearney DM Nicolette & Beauty 1444/2000 Beech C Discontinued
Kennedy A Alliage Investments P/L t/a Malaga Handy Hire 1040/2000 Kenner C Discontinued
Ladyman JE Argyle Diamonds 1237/2000 Kenner C Discontinued
Langley NJ Eric M Brown Shearing 1885/1999 Beech C Discontinued
Lawes A George R Anderson Spectacle Maker 1098/2000 Scott C Dismissed
Lederhaus A N.A.J.K. Cleaning Service 1682/2000 Fielding SC Discontinued
Lederhaus V N.A.J.K. Cleaning Service 1684/2000 Fielding SC Discontinued
Leiria RJF EPS Australia Pty Ltd Trading as Environmental Panel 45/2000 Wood C Discontinued

Systems Australia Pty Ltd
Lingham YN Hanssen Pty Ltd 1635/2000 Fielding SC Discontinued
Little DBM Information SystemsL 1235/2000 Coleman CC Discontinued
Ludemann RW Hanssen Pty Ltd 1638/2000 Fielding SC Discontinued
MacDonald S Hanssen Pty Ltd 1634/2000 Fielding SC Discontinued
MacKenzie Snag Island Road House 926/2000 Beech C Discontinued
Marlin EG Kojonup Supermarket 1262/2000 Beech C Discontinued
Martin K Kaladontia Pty Ltd Trading As Central Kal Dental Clinic. 1476/2000 Fielding SC Discontinued

Geoffrey Chin & Ian Yiannakis
Mazzucchelli MW Jurien Fish Farmers 1105/2000 Scott C Withdrawn

by leave
McCann J Hanssen Pty Ltd 1639/2000 Fielding SC Discontinued
McCourt KM Columbia Press Pty Ltd 362/2000 Gregor C Discontinued
McGurk JT Hanssen Pty Ltd 1640/2000 Fielding SC Discontinued
Mellor R Roadway Express Holdings P/L 848/2000 Coleman CC Discontinued
Miller ND Hanssen Pty Ltd 1684/2000 Fielding SC Discontinued
Milne PS Hanssen Pty Ltd 1636/2000 Fielding SC Discontinued
Monk BH Bains Harding Industries P/L 1014/2000 Coleman CC Discontinued
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Applicant Respondent Number Commissioner Result

Morton-Owen DE T&G Earthmoving 1095/2000 Scott C Withdrawn
by leave

Newnham JC Oregon Holdings Pty Ltd Trading as Geraldton Beach Hotel 1328/2000 Scott C Dismissed
O’Donovan M ABB Industry Pty Ltd 1179/2000 Kenner C Discontinued
O’Driscoll RM Hanssen Pty Ltd 1637/2000 Fielding SC Discontinued
O’Keefe PB Able Westchem 1226/2000 Beech C Discontinued
Orkney JA Karsing Australia Pty Limited 1455/2000 Scott C Withdrawn by

leave
Paolone D Auto Classic 1063/2000 Scott C Withdrawn

by leave
Phillips CG Materials Consultants P/L 781/1999 Coleman CC Discontinued
Phillips LM Stanton Partners 836/2000 Scott C Dismissed
Phippard I BGC Contracting Pty Ltd 1959/1999 Kenner C Discontinued
Pinker SL Robert L. Page & Associates 1421/2000 Kenner C Discontinued
Porter GJ One Tel Pty Ltd 610/2000 Smith C Dismissed for

want of
prosecution

Prescott JL Brett Martin Australia Pty Ltd and Brett Martin Plastics 1118/2000 Beech C Discontinued
Pty Ltd

Ramfel K Tower Motel Hotel 1172/2000 Fielding SC Dismissed for
want of
prosecution

Rampellini E Mr Ken Casey 534/2000 Coleman CC Discontinued
Ratcliffe M Tempo & Tempo Facility Services Pty Ltd 1272/2000 Coleman CC Discontinued
Ray DL Citibank Limited 611/2000 Scott C Dismissed
Rispoli RS Zodiac For Hair 893/2000 Scott C Dismissed
Robinson Delys Phoenix Refractories Pty Ltd 964/2000 Beech C Discontinued
Roche-Parker S Prime Rooftiles Pty Ltd 588/2000 Scott C Dismissed
Rohner B Power Measurement (Aust) P/L 1197/2000 Coleman CC Discontinued
Rowe TM Karrie Valley Resort 1296/2000 Kenner C Discontinued
Saracini MJ Tintoc Pty Ltd 1422/2000 Kenner C Discontinued
Saw J Nutricia Australia Pty Ltd 837/2000 Gregor C Discontinued
Scott RJ PIHA Pty Ltd 1143/2000 Coleman CC Discontinued
Senzio F Rohlig Australia Pty Ltd 746/2000 Kenner C Discontinued
Shardlow WM Fullife Day and Night Chemist 645/2000 Wood C Discontinued
Shirren J Myles Service Station 1230/2000 Kenner C Discontinued
Shortland EK Consumer Credit Legal Service (WA) Inc 797/2000 Wood C Discontinued
Shortland J Cooks Construction Pty Ltd 1200/2000 Fielding SC Discontinued
Slade L Maxine Brennan 1246/2000 Fielding SC Discontinued

by leave
Smith AM Rohanna Pty Ltd T/A Skipper Mitsubishi 946/2000 Scott C Dismissed
Spiccia LB Needles Eye Industries P/L 1188/2000 Coleman CC Discontinued
Strohmeier AM Able Air Mechanical Services Pty 462/2000 Fielding SC Discontinued
Swarbrick A Hanssen Pty Ltd 1633/2000 Fielding SC Discontinued
Thomas C Dampier Salt Limited (Dampier Salt) 1156/2000 Kenner C Discontinued
Timms J Simcoa Operations Pty Ltd 1217/2000 Coleman CC Discontinued
Tocock S Shires Equestrian Products 1289/2000 Scott C Dismissed
Turner MJ Westaff Pty Ltd Kalgoorlie 1513/2000 Scott C Withdrawn

by leave
van Burgel R John Valves Pty Ltd 1154/2000 Coleman CC Discontinued
Waddell MAH Menzies Court Holdings Ltd 1521/2000 Coleman CC Discontinued
Watts D Manpower Services (Australia) Pty Limited 1201/2000 Kenner C Discontinued
Whiteman D Sterrett Meat Exports-Richard Sterrett 1460/2000 Scott C Dismissed
Williamson CM The West Australian Group Training Scheme Inc. 1057/2000 Coleman CC Discontinued
Wilson KM Gateswood Pty Ltd—The Woodbrige Unit Trust 931/2000 Scott C Dismissed

T/A Woodbridge Medical Centre New Woodbridge
Medical Centre—The Directors

Wise B Space Age Amusements 1292/2000 Fielding SC Dismissed for
want of
prosecution

Wood A “Richgro Garden Products” A. Richards Pty Ltd 1126/2000 Scott C Dismissed
Wright NH Morrell Read Pty Ltd T/As Wattle Grove Veterinary Hospital 403/2000 Gregor C Discontinued
Zirino PA Allwest Environmental Pest Management 1376/2000 Beech C Withdrawn

by leave
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CONFERENCES—
Matters arising out of—

2000 WAIRC 00938
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE AUTOMOTIVE, FOOD, METALS,

ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R S — W E S T E R N
AUSTRALIAN BRANCH,
APPLICANT
v.
CATALYST RECRUITMENT
SYSTEMS PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED WEDNESDAY, 18 OCTOBER 2000
FILE NO C 256 OF 2000
CITATION NO. 2000 WAIRC 00938
___________________________________________________________________________

Result Settled
Representation
Applicant Mr J. Craig appeared on behalf of the

applicant
Respondent Mr M. Gillham appeared on behalf of the

respondent
___________________________________________________________________________

Order.
WHEREAS on 27th September 2000 The Automotive, Food,
Metals, Engineering

Printing and Kindred Industries Union of Workers—West-
ern Australian Branch applied to the Commission for order
pursuant to Section 44 of the Industrial Relations Act, 1979;
and

WHEREAS on 18th October 2000 the Commission con-
ducted conciliation proceedings between the parties at which
it was agreed that the respondent would pay the applicant
$2052.00 gross in full and final settlement of the claim; and

WHEREAS the Commission has decided to issue an order
to reflect the said agreement.

NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission, hereby
orders—

THAT Catalyst Recruitment Systems Pty Ltd pay Mr
T. Lenza the sum of $2052.00 gross within 14 days in
full and final settlement of the claim.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

2000 WAIRC 00958
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES FLUOR DANIEL DIVERSIFIED

PLANT SERVICES PTY LTD,
APPLICANT
v.
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R S — W E S T E R N
AUSTRALIAN BRANCH,
RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED MONDAY, 23 OCTOBER 2000
FILE NO C 281 OF 2000
CITATION NO. 2000 WAIRC 00958
____________________________________________________________________________

Result order to return to work
Representation
Applicant Mr P. Stillman appeared on behalf of the

Applicant
Respondent Mr D. Hicks appeared on behalf of the

Respondent
____________________________________________________________________________

Order.
WHEREAS on the 20th October 2000 Fluor Daniel Diversifield
Plant Services Pty Ltd (the Applicant) sought an urgent con-
ference due to strike action undertaken by its employees
engaged on outage work at the Muja Power Station; and

WHEREAS the Commission conducted a conference on the
matter on Monday 23rd October 2000 at which time it was
told that the strike action was affecting the completion of out-
age on Units 2 and 6 and urgent maintenance work on Unit 7
at Muja Power Station and had the potential to reduce power
supplies available to the community; and

WHEREAS Mr Stillman who appeared for the Applicant
told the Commission that industrial action commenced on 19th

October 2000 after a meeting conducted by an official of the
Automotive, Food, Metals, Engineering, Printing and Kin-
dred Industries Union of Workers—Western Australian Branch
(the Respondent) with its members; and

WHEREAS at the completion of the meeting the members
of the Respondent withdrew their labour without any refer-
ence to the Applicant; and

WHEREAS the Commission was told that the initial dis-
pute concerned three matters—

• that Western Power provide access to the Respond-
ent at the Bunbury Power Station site

• that employees of the subcontractor to Western Power
engaged on the Muja Power Station be paid the same
rates and conditions as the Applicants’ employees.

• that Western Power meets the union to discuss de-
mands that any subcontractors working in the Muja
Power Station be paid the same rates as the Appli-
cants’ employees

; and
WHEREAS at the conference the Commission was told by

Mr Hicks that the matter related now to whether Western Power
will make an arrangement with it to ensure that rates of pay to
contractors who are employed at Muja Power Station by vari-
ous subcontractors from time to time are the same as the rates
of pay to be made to employees of the Applicant in these pro-
ceedings pursuant to Industrial Agreement No. AG156 of 1999
issued on 4th November 1999; and

WHEREAS the Commission has advised the parties that it
intends to write to Western Power to advise it of the outcome
of the proceedings and to suggest that Western Power has
meetings with the Respondent union to discuss the issue men-
tioned in the proceeding citation; and

WHEREAS the Commission is required in attempting to
resolve the matter by conciliation do all such things as appear
to it to be right and proper to assist the parties to a conference
to reach an agreement on terms for resolution of the matter;
and

WHEREAS notwithstanding that obligation when it appears
to the Commission that a strike is occurring which constitutes
or will constitute a breach inter alia of an agreement to which
an organisation of employees whose members are participat-
ing in a strike is a party the Commission shall order that
organisation and those members to ensure that normal work
resumes immediately.

NOW THEREFORE pursuant to the powers invested in it
by the Industrial Relations Act, 1979 the Commission hereby
orders—

THAT the Respondent union and their members cov-
ered by Industrial Agreement No. AG156 of 1999
registered on 4th November 1999 cease all strike action
as defined in the Act and the Commission orders that the
organisation and those members ensure that normal work
resumes immediately.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.
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2000 WAIRC 00995
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES FLUOR DANIEL DIVERSIFIED

PLANT SERVICES PTY LTD,
APPLICANT
v.
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R S — W E S T E R N
AUSTRALIAN BRANCH,
RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED WEDNESDAY, 25 OCTOBER 2000
FILE NO C 281 OF 2000
CITATION NO. 2000 WAIRC 00995
____________________________________________________________________________

Result Order to return to work
Representation
Applicant Mr P. Stillman appeared on behalf of the

Applicant
Respondent Mr D. Hicks appeared on behalf of the

Respondent
____________________________________________________________________________

Order.
WHEREAS on the 23rd October 2000 the Commission issued
Order No. 281 of 2000 requiring that members of the Re-
spondent Union return to work immediately; and

WHEREAS on the 24th October 2000 there was a return to
work but later that day there was another strike; and

WHEREAS the Commission conducted a conference on 25th

October 2000 at which the Applicant requested further or-
ders; and

WHEREAS the Commission was told that there is a likeli-
hood that Western Power may not be able to maintain normal
power supplies if the dispute is not resolved; and

WHEREAS the Commission has concluded that the central
issue in the dispute is a claim by the Union that the employees
of all contractors on site should receive uniform rates and con-
ditions; and

WHEREAS the Commission is empowered by s.44(6)(ba)(i)
of the Industrial Relations Act 1979 to give such directions
and make such orders as will in its opinion to enable concili-
ation or arbitration to resolve a matter in question; and

WHEREAS if the issue cannot be resolved by conciliation
or discussions between the Applicant, the Respondent Union
and other interested parties, the question of the fairness of
uniform pay rates and conditions on site at Muja Power Sta-
tion could be referred for arbitration; and

WHEREAS the Commission is satisfied that members of
the Respondent Union are by their strike in breach of an agree-
ment and it is therefore required to order that the Union and
their members ensure that normal work resumes immediately;
and

WHEREAS the conduct of the members of the Respondent
Union in continuing to strike makes necessary for the Com-
mission to issue orders under s.44(6) of the Industrial Relations
Act 1979 that they refrain from commencing, engaging in or
taking part in any industrial action whatsoever upon the issue
of this order and after to work in accordance with their con-
tracts of employment until the dispute is resolved by either
conciliation or arbitration.

NOW THEREFORE pursuant to the powers vested in it by
Ss 44(5)(b) and 44(6)(ba)(ii) of the Industrial Relations Act,
1979 the Commission hereby orders—

1. THAT the Respondent Union and its members cov-
ered by Industrial Agreement No. AG156 of 1999
registered on 4th November 1999 cease all strike ac-
tion as defined in the Act and that the organization
and those members ensure that normal work resumes
immediately.

2. THAT the Respondent Union and its members cov-
ered by Industrial Agreement No. AG156 of 1999
registered on 4th November 1999 refrain from com-
mencing, engaging in or taking part in any industrial
action whatsoever upon the issue of this order and
after to work in accordance with their contracts of
employment until the dispute is resolved by either
conciliation or arbitration.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

2000 WAIRC 00971
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES TRANSFIELD PTY LTD T/AS

TRANSFIELD OPERATIONS AND
MAINTENANCE

APPLICANT
v.
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R S — W E S T E R N
AUSTRALIAN BRANCH & OTHER

RESPONDENT
CORAM COMMISSIONER S J KENNER
DELIVERED MONDAY, 23 OCTOBER 2000
FILE NO/S C 274 OF 2000
CITATION NO. 2000 WAIRC 00971
_______________________________________________________________________________

Result Discontinued by leave.
Representation
Applicant Mr P Stillman

Mr D Pretsel on behalf of Transfield Pty
Ltd.

Respondent Mr M Golesworthy and Mr Sturman on
behalf of the AFMEPKIU.
Mr P Carter on behalf of the CEPU.

_______________________________________________________________________________

Order.
HAVING heard Mr P Stillman and Mr D Pretsel on behalf of
the applicant and Mr M Golesworthy and Mr G Sturman on
behalf of the respondent, and Mr P Carter on behalf of the
Communications, Electrical, Electronic, Energy, Information,
Postal, Plumbing and Allied Workers Union of Australia,
Engineering and Electrical Division, WA Branch the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby discontinued
by leave.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.
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CONFERENCES—
Matters referred—

2000 WAIRC 00884

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES METROPOLITAN HEALTH
SERVICES BOARD, APPLICANT
v.
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R S — W E S T E R N
AUSTRALIAN BRANCH & OTHERS,
RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED FRIDAY, 13 OCTOBER 2000
FILE NO/S CR 63 OF 2000
CITATION NO. 2000 WAIRC 00884

_______________________________________________________________________________

Result Amending order issued.
Representation
Applicant Ms C Drew as agent on behalf of the

Metropolitan Health Services Board
Respondent Mr J Murie on behalf of the CEPU &

AFMEPKIU
Ms J Harrison on behalf of the BLPPU
& CMETU
Ms T Greer on behalf of the PGEU

_______________________________________________________________________________

Amending Order.
HAVING heard Ms C Drew as agent on behalf of the appli-
cant and Mr J Murie on behalf of the Communications,
Electrical, Electronic, Energy, Information, Postal, Plumbing
and Allied Workers Union of Australia, Engineering and Elec-
trical Division, WA Branch and as agent on behalf of the
Automotive, Food, Metals, Engineering, Printing and Kin-
dred Industries Union of Workers, Western Australian Branch
and Ms J Harrison on behalf of the Western Australian Build-
ers’ Labourers, Painters and Plasterers Union of Workers and
the Construction, Mining, Energy Timberyards, Sawmills and
Woodworkers Union of Australia, Western Australian Branch
and Ms T Greer on behalf of the Plumbers and Gasfitters
Employees’ Union of Australia, West Australian Branch, In-
dustrial Union of Workers, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

1. THAT paragraph 2 of the Commission’s order dated
10 October 2000 be and is hereby deleted and in
lieu thereof insert a new paragraph 2 as follows—

“2. THAT the applicant pay to Mr Paul Corr the sum of
$402.96 and to Mr Barry Smith the sum of $397.44
within 21 days hereof.”

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

2000 WAIRC 00875
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES WESTERN AUSTRALIAN PRISON

OFFICERS’ UNION OF WORKERS,
APPLICANT
v.
THE HONOURABLE ATTORNEY
GENERAL, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED MONDAY, 16 OCTOBER 2000
FILE NO CR 362 OF 1999
CITATION NO. 2000 WAIRC 00875
________________________________________________________________________

Result Order issued following arbitration
Representation
Applicant Mr J. Secker on behalf of the applicant

union.
Respondent Mr F. Furey on behalf of the respondent.
________________________________________________________________________

Reasons for Decision.
1 The matter in dispute between the parties and which has

been referred by the applicant union to the Commission
for hearing and determination is as follows—

“The Western Australian Prison Officers’ Union says
that the layout of Units 9 and 10 at Hakea Prison
and the number of prisoners held in those units makes
it impracticable, unfair and unsafe for the units to be
managed by one Senior Officer and as a conse-
quence—

a) Performance indicators were not met.
b) Unit Management principles were not met.
c) Adequate staff supervision and staff support

requirements were not met.
d) General safe working practice was not

achieved.
The Union seeks orders that two Senior Officers
should be allocated to manage the Units 9 and 10,
one Senior Officer allocated for each Unit.”

2 Units 9 and 10 of Hakea Prison are two new 264 cell
living units that were commissioned at the prison in
February 2000. The units are constructed as general living
units with a small group room with a capacity to hold 10
people in a programme delivery environment. Units 9
and 10 are approximately 20 metres apart and are joined
by a covered walkway. In between the units are a
basketball court, table tennis tables and a range of static
gymnasium equipment. The Ministry of Justice proposed
that the staffing of Units 9 and 10 be one Senior Officer
(SO) and eight officers. The union disputes the proposal.
The union’s position is that the two units are quite separate
and the usual staffing of units at the prison should apply,
that is, one SO in each unit.

3 When the matter came before the Commission, Gregor
C. made a Recommendation on 18 January 2000 that a
trial take place for three months with one SO and nine
officers to manage and operate Units 9 and 10. The
Recommendation was accepted by both parties and the
trial commenced on 14 April 2000 and concluded on 13
May 2000. During the course of the trial the SO’s and
officers were able to complete performance indicator
sheets for each shift. A journal was able to be utilised by
all officers for relevant comments or suggestions relating
to the trial apart from what were listed as performance
indicators.

4 Both the applicant union and the Ministry of Justice are
at odds regarding whether the trial has been successful.
The applicant union maintains that it was not successful
whilst the Ministry of Justice maintains that it was.
Despite the parties, at the behest of Gregor C., having
agreed on relevant performance criteria to be used during
the trial, they have been unable to reach an agreement on
whether those criteria have in fact been met.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 521780 W.A.I.G.

5 As a result, the dispute remains unresolved and the matter
is referred for hearing and determination in the manner
set out above. The task of the Commission is to decide
whether, according to equity, good conscience and the
substantial merits of the case, the applicant union has
made out its claim. It is not for the Commission to decide
on behalf of the parties whether or not the trial was a
success. The fact of the trial has allowed evidence to be
brought to the Commission of the practical effect of
running Units 9 and 10 with one SO and that is most
relevant. The decision of the Commission will be based
upon all of the evidence before it including the evidence
of the trial.

6 The evidence from the applicant union consisted of a file
of documents and they also called as witnesses four
officers and one acting SO: Mr Dave Rangi who has been
a prison officer since 1990 and is the applicant union’s
Vigilance Officer for Hakea. He was involved in weekly
reviews during the course of the trial and examined the
officers’ reports. Mr Buktenica, an officer of 19 months’
service who had worked in Units 6, 7 and 8 as well as in
Units 9 and 10; Mr David Merrill who was a Vigilance
Officer at the prison and has five years’ service. Mr Merrill
had been intensively involved in the negotiations in the
matter. Mr Shaun Johnston who is an officer with 14
months’ experience at Hakea. He has worked extensively
in Units 9 and 10 including a short period as acting SO.
Mr Johnston has also worked in Unit 8. Finally, evidence
was given by Mr Neville Rowe, who is a first class officer
and acting SO in Units 9 and 10. Mr Rowe has 10 years’
service and has worked in all of the units at Canning Vale
both as officer and as acting SO. The combined evidence
of these officers covers the period of operation of Units 9
and 10 both during and subsequent to the trial.

7 The evidence called by the union can be summarised as
follows. The workload of one SO as Unit Manager for
both Units 9 and 10 is significantly greater than if there
are two SO’s for Units 9 and 10. This has been due in
part to the number of prisoners which were expected to
participate in programmes being significantly less than
predicted. This has meant that Units 9 and 10 are still
operating at full muster on most days. The significant
number of remand prisoners meant that the demands made
by those prisoners are significantly greater. Although
Units 9 and 10 are in proximity to each other, they operate
completely independently of each other. The two separate
locations require the SO to maintain two sets of books,
have two files and be involved in two separate debriefs
for each unit. As debriefing is verbal the possibility of
the SO missing out some parts of the debrief in one unit
which had been given to officers in the other unit is
increased which will lead to possible confusion,
depending upon the matters in the debrief. Although the
workload of the SO was reduced somewhat by the
activities of the Assistant Superintendent Prisoner
Management (ASPM) appointed partway through the trial
for Units 8, 9 and 10, the workload of the SO and the
demands on the time of the SO are still significant. The
chance of missing things is greater when there is an
increase in prison muster.

8 I also accept the evidence that the presence of an SO is
beneficial to the running of a unit. This conclusion is
based not just upon the evidence of Mr Rowe but also
from the evidence of other witnesses called by the
applicant union. Correspondingly, the absence of an SO
means that issues which arise which may be calmed by
the presence of an SO must be dealt with by officers in
the absence of a SO. For example, the evidence is that
the experience of officers is that a prisoner who wishes
to raise an issue of concern regarding a fellow prisoner
will speak only to a SO. If an SO is not present, that
outlet is temporarily removed.

9 Further, the workload for an SO in Units 9 and 10 is
much higher when compared with a SO’s role for unit
management in other units. If an incident occurs in one
of the Units 9 or 10 it may take several hours of the SO’s
time during which there is no SO present in the other
unit. If a similar event occurs in a unit other than Unit 9

and 10, the SO is nevertheless present in the unit and is a
lot more accessible. An example was given of where three
incidents occurred where prisoners needed medical
attention where, in the opinion of the officer giving the
evidence, where two SO’s are present in Units 9 and 10 it
leads to the conclusion that it is more likely that such
incidents would not be missed. That officer’s evidence
was not in any sense broken down in cross-examination.

10 In particular I find that although it is relevant to observe
that the SO’s in the other units will necessarily be absent
from those units from time to time for briefing meetings,
or perhaps other reasons, the evidence shows quite
convincingly that the frequency and duration of the
absence of an SO from Units 9 and 10 is far greater than
in the other units.

11 And the evidence also shows that the absence of an SO
does have a marked impact on the remaining staff. In
particular, the evidence of Mr Buktenica, together with
his written evidence, reveals a significant pressure on
officers due to what is seen as a lack of ongoing support
from an SO on day-to-day issues. Not only is the lack of
the SO a difficulty, the SO when he returns is far busier
and less available for some of the day-to-day issues which
need to be decided. This has required officers to make
decisions without the SO present on matters which would
ordinarily be referred to a SO. In some cases, those
decisions are on matters which exceed the experience,
and confidence, of officers. The issue is a serious issue
because a wrong decision not only causes a loss of
standing and face for the officer but an officer is also
aware of possible liability if a wrong decision results in
legal action being taken against the officer by a prisoner.
This is an issue particularly for junior staff. While this
may be an issue which is common to all of the units, I
accept in particular his evidence that the issue happens
on a larger scale in Units 9 and 10. Although Mr Buktenica
acknowledges that contact is available with the SO by
radio, I did not understand his evidence to be that radio
contact meant that the problems he outlined did not occur,
or were not sufficiently serious.

12 For the respondent, its evidence consisted of documentary
material and the evidence of Mr R. Jennings, the
Superintendent of the Prison, and of Mr Neville Moyle,
the Deputy Superintendent Projects, Canning Vale
Amalgamation Project.

13 The evidence from the Ministry of Justice supported its
view that the trial is seen as a success. The Commission
was provided with the Final Report on the Trial (exhibit
E) prepared by Mr Moyle for the Superintendent. It noted
that the workload for the SO was considerable but not
unreasonable and concluded with the view that Units 9
and 10 can be successfully managed by one SO and 8
officers. The report notes that officers’ access to SO’s
was decreased during the trial and this affected their ability
to refer decisions to the SO. The report noted, however,
that SO’s are often making decisions which the officers
should be making. It saw the major issues identified by
staff during the trial as operational issues which affected
all units in the Remand Centre. They did not arise due to
there being only one SO in Units 9 and 10.

14 Mr Moyle showed that the incidence of taking sick leave
was of such a low level that it is not open to conclude that
the issue relating to staffing in Units 9 and 10 has caused
an increase in the taking of sick leave.

15 Mr Jennings’ evidence in particular makes clear that the
fact that Units 9 and 10 are alongside each other and share
the same recreational area is a unique situation which
indicates that the two units ought to be able to be run
differently from the other units in the prison. There is a
high proportion of officers who have remained in Units 9
and 10, as distinct from officers who may have sought to
transfer away from those units. This is positive and speaks
eloquently of the success of the trial period. Numerous
officers have told him that they like working in Units 9
and 10 and he has been very pleased with the operation
of those units in the last 6 to 7 weeks. In his view the trial
was a success and if he had thought otherwise, he would
have stopped the trial.
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Conclusion
16 To a large extent, there is little conflict in the evidence. It

is appropriate that I record that both the applicant union
and the Ministry of Justice stated formally their
appreciation of the high standard of the work performed
by the officers and the SO’s during the trial period, and
afterwards, in Units 9 and 10. The differences between
the parties to this dispute are the conclusions to be drawn
from the evidence.

17 It is also important to note that the Commission can only
decide matters on the evidence before it. I accept the
evidence from the union’s witnesses on the one hand,
and of Mr Jennings on the other, of the conversations
they related they had had with officers about the issues,
even though those other officers were not called to give
evidence. In saying that, however, I do record that the
direct evidence of Mr Rowe, Mr Buktenica and Mr
Johnston, who had all actually worked as officers or SO’s
in Units 9 and 10 before, during and after the trial, has
carried much weight.

18 Reference was made during the hearing to the role of the
ASPM in the context of the trial. The view was expressed
by the applicant union that the issues which arose from
attempting to cope with one SO rather than two SO’s led
the Ministry of Justice to appoint an ASPM. However, I
find to the contrary. I accept the evidence of Mr Jennings
that the ASPM is an independent initiative, irrespective
of the identity of the particular officer concerned, and
reflects the intention of the Ministry of Justice in future
planning. I have not found the issue of the role of the
ASPM to be relevant to the decision I have to make.

19 I accept Mr Jennings’ evidence that numerous officers
working in Units 9 and 10 have indicated to the supervisor
that they like working there, even those putting in extra
time. Indeed, that evidence is entirely consistent with the
evidence also before the Commission for example from
Mr Buktenica. Units 9 and 10 have a cohesive group and
have succeeded in working well together.

20 The Ministry of Justice sees a distinction between
operational problems which arose during the trial from
problems which arose due to the staffing arrangements.
From the point of view of the Ministry of Justice, for
example, the problems which arose in Units 9 and 10
during the trial regarding the slowness of the laundry and
issues relating to meal shortages were problems
experienced by the whole of the prison following an
increase in the prison muster. In the view of the Ministry
of Justice therefore, these matters should not be taken
into account in deciding whether or not there should be
one, or two SO’s for Units 9 and 10.

21 However the point made by the applicant union that
although the issue which arises, for example the issue
regarding laundry, may have affected the whole prison,
the issue when it arises in Units 9 and 10 is nevertheless
an issue which has to be dealt with by the officers who
are staffing the units is in my view a valid point. The
ability to handle problems when the SO in absent, or the
extent to which the absence adds to the already increased
workloads which the SO’s have experienced, means that
organisational issues which may have been experienced
throughout the whole prison are indeed relevant to the
issue of staffing of Units 9 and 10.

22 The Ministry of Justice also points out that the SO’s
completed performance indicator sheets on 31 out of 90,
and journal reports on 39 out of 90, of the shifts worked.
Officers completed performance indicator sheets on only
30 out of 810, and journal reports on 34 of the 810, shifts
worked. The Ministry of Justice urges the Commission
to draw the conclusion that the vast majority of officers
were happy with the performance of the trial because they
did not complete performance indicator reports or journal
reports. Indeed, the Ministry of Justice draws attention
to the applicant union’s note (which became exhibit A)
placed on the front of the relevant files which states that
each SO and officer is to fill out a performance indicator
sheet per shift because if a performance indicator sheet is
not returned completed it will be assumed that the officer
involved had no great problems regarding the trial.

23 Further, the Ministry of Justice states that 16 out of the
21 staff who commenced and completed the trial are still
employed in Units 9 and 10. That evidence, together with
the evidence regarding the number of performance
indicator sheets not filled out during the trial leads the
Ministry to conclude that the majority of the problems
occurred at the beginning of the trial and that towards the
end of the trial, most of the problems had disappeared.

24 I have taken these matters into account. However, that
evidence needs to be balanced against the evidence of
Mr Rowe, Mr Buktenica and Mr Johnston. I have found
their evidence to be quite sound and of particular weight
due to their direct practical experience on a day-to-day
basis of having worked in Units 9 and 10 before, during
and after the trial. Further, the standing and seniority of
Mr Rowe made his evidence quite compelling. It was
subject to searching cross-examination and, if anything,
I found Mr Rowe’s evidence to be more credible as a
result. I have placed considerable weight upon the various
letters which Mr Buktenica and Mr Rowe have written
where they have stated their views and given the reasons
for holding those views.

25 I do not overlook Mr Buktenica’s evidence that he enjoys
working at Units 9 and 10 and his view that there is a
good team environment which greatly assists the officers
working there. That conclusion certainly supports the
view of the Ministry which it urges upon the Commission.
Upon reflecting on his evidence however, I find that Mr
Buktenica nevertheless believes that the lack of an SO
present within the unit is not fair for junior staff members
who should be able to refer to an SO on a more regular
basis and that there should be one SO in each unit.

26 The evidence of Mr Rowe and of Mr Buktenica that they
had anticipated that more prisoners would be attending
programmes than in fact occurred, and that Units 9 and
10 are more of a general living unit than a programme
style unit is confirmed in part by the final report on the
trial. That report recognises that the design of the two
units is not conducive to the delivery of programmes to
prisoners as anticipated. This is consistent with the
evidence brought by the union that during the trial the
numbers of prisoners on programmes was less than
predicted and adds to the weight of their evidence.

27 It also leads to the conclusion that while the majority of
the problems occurred at the beginning of the trial, and
that towards the end of the trial most of the problems had
disappeared, this does not provide a complete answer to
the union’s claims.  I am left with the strong impression
from the evidence of Mr Rowe and Mr Buktenica that
running Units 9 and 10 with only one SO results in a
significant additional workload for the SO and results in
increased pressure on officers due to the greater absences
of the SO from a unit than occurs in the other units.

28 In reaching this conclusion I have given great
consideration to the comments in the final report that SO’s
are often making decisions which the officers should be
making. However, this case has not been about the
decision-making structure of prison staff and the evidence
shows that if the Ministry is of the view that SO’s are
often making decisions which the officers should be
making, that is an issue which ought be addressed other
than by simply having the SO away from the unit for a
greater period of time than is usual compared with other
units.

29 The task of the Commission has been previously referred
to in these Reasons. While I appreciate that the Ministry
has not relied on the issue of the prerogative of
management to decide staffing levels as a matter
preventing the Commission from granting the union’s
claim, the Ministry has very properly raised the issue.
The Commission should be slow to interfere with a
properly arrived at decision of the management of Hakea
that it is most appropriate to staff Units 9 and 10 with
one SO. The decision as to staffing levels is properly a
decision of management, in this case the Ministry acting
through the Prison Superintendent. The Commission is
not to put itself in the position of management.

30 That does not mean that the Commission cannot become
involved a decision which is the prerogative of
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management to make. The decided cases where
Commissions have been asked to become involved have
established principles to be applied in the arbitration of
manning disputes. In Federated Engine Drivers &
Firemen’s Assoc v Electricity Commission [1994] NSWIR
Comm 1 (14 January 1994) Schmidt J referred to those
principles as outlined by Hungerford J in a Decision given
on 15 December 1993 in John Lysaght (Australia)
Limited—Port Kembla- Slit Recoil Line—Rates of Pay
Award (Unreported; a digest appears at 36 AILR
¶134(18)). At page 40 His Honour, in declining to impose
a structure upon the Company different to that which it
had determined, said—

‘That approach is consistent with the traditional
approach of arbitral tribunals in being reluctant to
intervene in organisational or manning matters in
the absence of unfair or unreasonable demands be-
ing made on employees or where a safety issue
arises...’
His Honour referred to the unanimous decision of
the High Court in Re Cram; Ex parte N.S.W. Col-
liery Proprietors Association Limited (1987)163
CLR 117, commenting that—
‘...it may be remarked that not all management de-
cisions concerning manning should be determined
finally by management;’ (at page 41).
The High Court said in Cram’s Case at page 135—
‘Many management decisions, once viewed as the
sole prerogative of management, are now correctly
seen as directly affecting the relationship of employer
and employee and constituting an ‘industrial mat-
ter’.
A dispute about the level of manning is a good ex-
ample. It has a direct impact on the work to be done
by employees; it affects the volume of work to be
performed by each employee and the conditions in
which he performs his work. ...... Employees, as well
as management, have a legitimate interest in both of
these matters.’

31 Those principles are quite consistent with the manner in
which this Commission has approached this issue (see
also Hamersley Iron Pty Ltd v ETU (1984) 64 WAIG
1923). I recognise that the application of those principles
has frequently resulted in the Commission refusing to
interfere with a decision of management regarding staffing
levels. It is not inaccurate to say that the Commission
will only become involved in a decision regarding staffing
levels with the greatest reluctance. Nevertheless, the
prerogative of management to run the prison in that way
does not mean that the Commission is not able to become
involved where the evidence shows that a particular
decision regarding the staff level imposes an unfair or
unacceptable burden upon those staff.

32 I find that the applicant union has established that there
is a significant additional workload for the SO and
increased pressure on officers due to the greater absences
of the SO from a unit than occurs in the other units. I also
find that this will be aggravated if, and when, the muster
increases, and, subject to what follows, I therefore am
not confident that having one SO for Units 9 and 10 is
currently appropriate. I therefore find that the applicant

union is entitled to the Order that it seeks, that two SO’s
should be allocated to manage Units 9 and 10.

33 It is not argued by the Ministry that any cost consideration
is a relevant issue to be considered. Accordingly, while I
have given to that subject the consideration which I am
obliged to do by s.26 of the Act, I have not found it to be
a critical issue.

34 I am not insensitive to the consequence of this decision
upon the perception of the Ministry of Justice that the
physical layout and other matters relating to Units 9 and
10 mean that they can be successfully run with only one
SO. I therefore record that the decision just reached is
based upon the evidence before it. Changes in the
composition of the prison muster, and clarification both
with prison staff, and perhaps with prisoners, of the issues
which are able to be delegated by SO’s to officers, and
any changes which occur to the hierarchy such that the
requirement for the presence of an SO is lessened in the
eyes of officers or prisoners, may well warrant a review
of the situation in the future, particularly given the current
emphasis on enterprise bargaining.

35 The Minute of a Proposed Order now issues.

2000 WAIRC 00915
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES WESTERN AUSTRALIAN PRISON

OFFICERS’ UNION OF WORKERS
APPLICANT

v.
THE HONOURABLE ATTORNEY
GENERAL

RESPONDENT
CORAM COMMISSIONER A R BEECH
DELIVERED TUESDAY, 17 OCTOBER 2000
FILE NO CR 362 OF 1999
CITATION NO. 2000 WAIRC 00915
_______________________________________________________________________________

Result Order issued following decision.
Representation
Applicant Mr J. Secker on behalf of the applicant.
Respondent Mr F. Furey on behalf of the respondent.
_______________________________________________________________________________

Order.
HAVING HEARD Mr J. Secker on behalf of the applicant
and Mr F. Furey on behalf of the respondent, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act 1979, hereby orders—

THAT the staffing arrangements of Units 9 and 10 at
Hakea Prison include one Senior Officer for each Unit.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

CONFERENCES—Notation of—

Parties Number Date Matter Result
Commissioner

Automotive, Food, Air Drill 2000 Gregor C 16/10/00 Termination Concluded
Metals, Engineering, C248/00
Printing and Kindred
Industries Union
Automotive, Food, Catalyst Recruitment Gregor C 18/10/00 Termination Concluded
Metals, Engineering, Systems Pty Ltd C256/00
Printing and Kindred
Industries Union
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Parties Number Date Matter Result
Commissioner

Automotive, Food, Primax Engineering Gregor C 24/07/00 Termination and Concluded
Metals, Engineering, C178/00 Redundancy
Printing and Kindred
Industries Union

Builders’ Labourers, Brady’s Ceilings Gregor C n/a Time and Wages Concluded
Painters and Plasterers C153/00 Records
Union

Builders’ Labourers, Mapel Constructions Gregor C 17/10/00 Dispute over the Discontinued
Painters and Plasterers C244/00 non provision of
Union amenities at a

building site

Builders’ Labourers, Paiceway Paving and Gregor C 06/11/00 Time and Wages Concluded
Painters and Plasterers Sealants C286/00 Records
Union

Builders’ Labourers, Riley Shelley (WA) Gregor C n/a Time and Wages Concluded
Painters and Plasterers Pty Ltd C163/00 Records
Union

Builders’ Labourers, Surman Constructions Gregor C 17/10/00 Provision of Concluded
Painters and Plasterers C261/00 amenities
Union

Builders’ Labourers, Troubleshooters Gregor C n/a Alleged Failure Withdrawn
Painters and Plasterers Available C231/00 to Pay
Union Superannuation

 Contributions

Builders’ Labourers, Morley Glass & Gregor C 06/10/00 Access to time Discontinued
Painters and Plasterers Aluminium Ezy C237/00 and wages
Union View Windows records

Builders’ Labourers, Westaff Suite Gregor C 16/10/00 Underpayment Concluded
Painters and Plasterers C243/00 of Workers at
Union Graylands Hospital

but employed by
Westaff

Communications, ABB Industry Pty Ltd Gregor C 14/06/00 Unpaid wages in Withdrawn
Electrical, Electronic, C142/00 lieu of redundancy
Energy, Information,
Postal, Plumbing and
Allied Workers Union

Communications, Fremantle Hospital Scott C 03/10/00 Wages Concluded
Electrical, Electronic, C252/00
Energy, Information,
Postal, Plumbing and
Allied Workers Union

Communications, West Australian Wood C 03/10/00, Roster/Shift Referred
Electrical, Electronic, Newspapers C259/00  02/11/00 Coverage
Energy, Information,
Postal, Plumbing and
Allied Workers Union

Construction, Barrun Pty Ltd t/as Gregor C n/a Redundancy Concluded
Mining, Energy, Thor Construction P/L C255/00 issues
Timberyards, Sawmills
& Woodworkers Union

Construction, Mining, Christ Church Kenner C n/a Failure to supply Discontinued
Energy, Timberyards, Grammar School (Inc) C252/00 wage information
Sawmills & Woodworkers to a former
Union employee

Construction, Mining, Fremantle Machinery Gregor C 29/08/00 Time and Wages Concluded
Energy, Timberyards, Hire C219/00 records and
Sawmills & Woodworkers dismissal of
Union Rodney Ryle

Construction, Mining, JP & GA Sullivan t/as Coleman CC 29/08/00 Alleged failure Discontinued
Energy, Timberyards, Quarry Homes C223/00 to provide time
Sawmills & Woodworkers and wages records
Union

Forest Products Sotico Pty Ltd Gregor C 16/10/00 Letter of Concluded
Furnishing and Allied C273/00 resignation
Industries Industrial
Union

Liquor, Hospitality and AHS Hospitality Beech C n/a Alleged unfair Discontinued
Miscellaneous Workers’ Group Pty Ltd CR152/00 dismissal
Union

Liquor, Hospitality and Cable Beach Primary Scott C 3/03/00 Unfair dismissal Concluded
Miscellaneous Workers’ School Education C5/00
Union Department of

Western Australia

Liquor, Hospitality and Peters and Brownes Wood C 27/10/00 Productivity Concluded
Miscellaneous Workers’ Group C257/00 related payment
Union
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Parties Number Date Matter Result
Commissioner

Liquor, Hospitality and SSL Aged Care Scott C n/a Termination of Concluded
Miscellaneous Workers’ Services Spotless C178/00 seven employees
Union Services Australia

Limited
Police Union of Workers Hon. Minister for Police Gregor C 25/10/00 Variation of Discontinued

2002/98 an Award
Police Union of Workers Hon. Minister for Police Fielding SC n/a Over reaction to Discontinued

C249/00 comments and
additional punitive
action including
potential transfer

Police Union of Workers Hon. Minister for Police Gregor C n/a Remove an Order Concluded
C131/00 and Direction

issued on 7/3/00
Police Union of Workers Hon. Minister for Police Gregor C 24/05/99 Promotion Concluded

C40/00
Rail, Tram and Bus Western Australian Beech C 09/08/00, Safe working Concluded
Industry Union Government Railways C223/99 13/08/00 demerit system

Commission
Rail, Tram and Bus Western Australian Beech C 28/05/00 Transfer to Concluded
Industry Union Government Railways C263/99 nominated

Commission locations
Rail, Tram and Bus Western Australian Beech C 28/05/00 Entitlement of Concluded
Industry Union Government Railways C152/99 Interstate passes

Commission
Rail, Tram and Bus Western Australian Beech C 13/08/99 Expression of Concluded
Industry Union Government Railways C226/99 Interest

Commission

PROCEDURAL DIRECTIONS
AND ORDERS—

2000 WAIRC 01051
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES ZAINAB (ZEE) LANE, APPLICANT

v.
ALLEN BJ PSYCHOLOGIST,
RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED THURSDAY, 2 NOVEMBER 2000
FILE NO APPLICATION 427 OF 2000
CITATION NO. 2000 WAIRC 01051
_________________________________________________________________________

Result procedural
_________________________________________________________________________

Order.
WHEREAS on 19th June 2000 the Commission conducted a
conference in this matter during which it was advised that
there proceedings before the Equal Opportunity Commission
based upon the same incident; and

WHEREAS the Commission adjourned the matter for three
months on the basis that at the conclusion of that time it would
be listed for mention; and

WHEREAS by a Notice of Hearing issued on 20th October
2000 the matter was listed for hearing at 9:15am on 2nd No-
vember 2000; and

WHEREAS the Commission concludes the Notice of Hear-
ing was validly given; and

WHEREAS there was no appearance by the Applicant on
2nd November 2000 at the hearing; and

WHEREAS Mr Curlewis (of counsel) who appeared for the
Respondent moved that the application be dismissed; and

WHEREAS the Commission has decided that the Appli-
cant should within fourteen days of the date hereof be required
to show cause why the application should not be dismissed
for want of prosecution; and

WHEREAS the Commission has decided that if the Appli-
cant fails to show cause within the prescribed time the
application will be dismissed.

NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission, hereby
orders—

1. THAT the Applicant be required to show cause in
writing within fourteen days of the date hereof why
the application should not be dismissed for want of
prosecution.

2. THAT if the Applicant fails to show cause in writing
within the time specified in paragraph 1 hereof the
application will be dismissed.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

2000 WAIRC 00892
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES KRZYSZTOF BADZIAK

APPLICANT
v.
FINESTYLE DESIGN STUDIO P/L

RESPONDENT
CORAM COMMISSIONER S J KENNER
DELIVERED THURSDAY, 12 OCTOBER 2000
FILE NO/S APPLICATION 537 OF 2000
CITATION NO. 2000 WAIRC 00892
_______________________________________________________________________________

Result Order issued.
Representation
Applicant Mr K Badziak in person
Respondent No appearance by the respondent
_______________________________________________________________________________
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Order.
HAVING heard Mr K Badziak on his own behalf and there
being no appearance on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby stayed.
(Sgd.) S.J. KENNER,

[L.S.] Commissioner.

CONTRACT CLEANERS AWARD, 1986.
2000 WAIRC 00880

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES AUSTRALIAN LIQUOR,
HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
AIRLITE CLEANING PTY LTD AND
OTHERS, RESPONDENTS

CORAM COMMISSION IN COURT SESSION
COMMISSIONER P E SCOTT
COMMISSIONER S J KENNER
COMMISSIONER J H SMITH

DELIVERED FRIDAY, 13 OCTOBER 2000
FILE NO/S APPLICATION 975 OF 2000
CITATION NO. 2000 WAIRC 00880
____________________________________________________________________________

Result Declarations and Directions Issued
Representation

Mr D Schapper (of Counsel) and with
him Ms D MacTiernan on behalf of the
applicant
Mr R Le Miere (of Queens Counsel) and
with him Mr R Lilburne (of Counsel) and
Mr H Downes (of Counsel) on behalf of
various respondents and parties seeking
leave to be joined or in the alternative
granted leave to intervene
Ms C Fitz Gibbon on behalf of various
parties seeking leave to be joined or in
the alternative granted leave to intervene
Mr R Andretich (of Counsel) on behalf
of Hon Minister for Labour Relations
Mr G Blyth on behalf of the Chamber of
Commerce and Industry of Western
Australia
Mr O Moon on behalf of the Combined
Small Business Associations of Western
Australia and the Master Cleaners Guild
of Western Australia (Inc) seeking leave
to intervene
Ms M Saracini (of Counsel) and with her
Mr R Gifford on behalf of the Australian
Mines and Metals Association

____________________________________________________________________________

Directions.
WHEREAS this is an application pursuant to Section 40 of
the Industrial Relations Act 1979; and

WHEREAS the Commission in Court Session having con-
sidered submissions made to it, pursuant to the powers
conferred by the Industrial Relations Act 1979, hereby—

A. Declares that—
1. The Chamber of Commerce and Industry of

Western Australia Inc, and the Australian

Mines and Metals Association (Inc) may be
heard and adduce evidence as to jurisdiction,
the State Wage Principles, matters identified
in section 26(1)(d) of the Industrial Relations
Act 1979 and flow-on.

2. The Minister for Productivity and Labour
Relations may be heard on matters of juris-
diction.

3. The applications by common rule respondents
to the Contract Cleaners Award, 1986 to be-
come parties to the application are refused.
However, their applications to be granted leave
to intervene are hereby granted and they may
adduce evidence and be heard as to jurisdic-
tion and the direct effects on their businesses
of the granting of the application.

4. The Master Cleaners Guild of Western Aus-
tralia Inc is hereby granted leave to intervene
and may be heard as to the effects on the in-
dustry rather than on individual businesses of
the granting of the application but not as to
jurisdiction.

5. The Combined Small Business Associations
of WA Inc’s application for leave to intervene
is refused.

6. The Commission in Court Session will not
entertain repetitive submissions or evidence,
however, any party or intervenor wishing to
adopt the submissions and/or evidence of an-
other may do so.

B Directs that—
1. No later than the close of business on Tues-

day, 17 October 2000 those parties and
intervenors who have not filed witness state-
ments setting out in detail all the evidence each
witness intends to give at the hearing together
with any documentation sought to be relied
upon shall so file and serve such witness state-
ments and documentation.

2. No later than the close of business on Tues-
day, 17 October 2000 those parties and
intervenors not bound by Direction 8 issued
on 8 August 2000 shall file and serve outlines
of submissions.

(Sgd.) P.E. SCOTT,
[L.S.] Commission in Court Session.

CONTRACT CLEANERS AWARD, 1986.
2000 WAIRC 00969

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES AUSTRALIAN LIQUOR,
HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH

APPLICANT
v.
AIRLITE CLEANING PTY LTD &
OTHERS

RESPONDENT
CORAM COMMISSION IN COURT SESSION

COMMISSIONER P E SCOTT
COMMISSIONER S J KENNER
COMMISSIONER J H SMITH

DELIVERED TUESDAY, 24 OCTOBER 2000
FILE NO/S APPLICATION 975 OF 2000
CITATION NO. 2000 WAIRC 00969
____________________________________________________________________________
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Result Directions Issued
Representation

Mr D Schapper (of Counsel) by leave on
behalf of the applicant
Mr R Le Miere (of Queens Counsel) by
leave and with him Mr H Downes on
behalf of various respondents and parties
granted leave to intervene
Ms C Fitz Gibbon (of Counsel) by leave
on behalf of various parties granted leave
to intervene
Mr R Andretich (of Counsel) by leave on
behalf of Hon Minister for Labour
Relations
Mr T Power (of Counsel) by leave on
behalf of the Australian Mines and Metals
Association
Mr G Blyth on behalf of the Chamber of
Commerce and Industry of Western
Australia
Mr O Moon on behalf of the Master
Cleaners Guild of Western Australia (Inc)

____________________________________________________________________________

Directions.
WHEREAS this is an application pursuant to Section 40 of
the Industrial Relations Act 1979; and

WHEREAS on the 20th day of October 2000 the Commis-
sion issued directions for the expeditious hearing of the
application;

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979,
hereby directs that—

1. No later than the 3rd day of November 2000 the re-
spondents shall file with the Commission and serve
on the applicant any additional witness statements
setting out in detail all the evidence each witness
intends to give at the hearing together with any docu-
mentation sought to be relied upon.

2. No later than the 17th day of November 2000 the
applicant shall file with the Commission and serve
on the respondents any response to the additional
witness statements to the extent that those additional
witness statements evidence new issues or matters
not put to the applicant’s witnesses in cross exami-
nation.

(Sgd.) P.E. SCOTT,
[L.S.] Commission in Court Session.

2000 WAIRC 00947
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE AUTOMOTIVE, FOOD, METALS,

ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R S — W E S T E R N
AUSTRALIAN BRANCH
APPLICANT
v.
ANODISERS W.A., BLACK & WHITE
TAXI (1982) PTY LTD, BUNNINGS
LIMITED
RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY, 20 OCTOBER 2000
FILE NO APPLICATION 1187 OF 2000
CITATION NO. 2000 WAIRC 00947
____________________________________________________________________________

Representation
Applicant Mr G. Sturman appeared on behalf of the

applicant
Respondent Mr M. Borlase and with him Ms J. Moss

appeared on behalf of the respondents
____________________________________________________________________________

Direction.
WHEREAS on the 18th October 2000 the Commission
conducted a conference between the parties; and

WHEREAS there was a debate between the parties over the
accuracy of the respondency list which had been used by the
applicant to effect service; and

WHEREAS the Commission told the parties that in the
circumstances it would request the Registrar to produce a
certified respondency list for The Metal Trades (General)
Award 1966 and that when the certified copy was available it
would form part of the direction that the Commission would
issue that there be a fresh service of the application; and

WHEREAS a certified copy of the respondency list has been
received; and

WHEREAS the Commission has decided to direct that the
applicant union re-serve the application on parties contained
in that list, when service is effected the applicant is to submit
a declaration of service, the respondents will have 30 days
from the date the declaration is filed to file answers.

NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979 the Commission hereby
directs—

1. THAT the applicant re-serve application No. 1187
of 2000 upon the respondents named in the certified
list of respondents in Schedule 1 hereof.

2. THAT on service being effected a declaration of serv-
ice be filed in the Registry.

3. THAT the respondents will have 30 days to file an-
swers to the claim from the date on which a
declaration of service is filed in accordance with
Order 2 hereof.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

2000 WAIRC 00923
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES YONG YEE (DESMOND) YAP

APPLICANT
v.
PARAGON MARKETING PTY LTD
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 18 OCTOBER 2000
FILE NO APPLICATION 1233 OF 2000
CITATION NO. 2000 WAIRC 00923
_______________________________________________________________________________

Result Interlocutory Order Issued.
Representation
Applicant Mr Y. Yap appeared on his own behalf as

the applicant.
Respondent No appearance on behalf of the

respondent.
_______________________________________________________________________________

Order.
WHEREAS at a conference held before the Commission pur-
suant to s.32 of the Industrial Relations Act 1979 it became
apparent to the Commission that the terms of employment
between the applicant and the respondent are set out in a writ-
ten contract signed by the applicant;
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AND WHEREAS the applicant informed the Commission
that he does not have a copy of that contract;

AND WHEREAS the Commission is of the opinion that a
copy of the contract should be produced to Mr Yap in order to
allow him to properly present his claim in the Commission;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under s.27(1)(o) of the Industrial
Relations Act 1979, hereby order—

THAT Paragon Marketing Pty Ltd supply Desmond Yap
with a copy of the contract between it and Mr Yap within
7 days of the date of this Order.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

2000 WAIRC 00936
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES GEOFFREY STEPHEN HINCKS

APPLICANT
v.
DARRELL CROUCH AND
ASSOCIATES PTY LTD

RESPONDENT
CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 20 OCTOBER 2000
FILE NO APPLICATION 1320 OF 2000
CITATION NO. 2000 WAIRC 00936
_______________________________________________________________________________

Result Interlocutory Order issued.
Representation
Applicant Mr G.S. Hincks appeared on his own

behalf as the applicant.
Respondent No appearance on behalf of the

respondent.
_______________________________________________________________________________

Order.
WHEREAS the Commission convened a conference in this
matter pursuant to s.32 of the Industrial Relations Act 1979;

AND WHEREAS the Commission is satisfied by virtue of
the written agreement between the parties dated 17 May 1999
that Mr Hincks has established on a prima facie basis that he
is entitled to a 3% over rider commission as he has claimed;

AND WHEREAS the Commission is satisfied that Mr
Hincks will be unable to quantify his claim without having
access to the records held by the respondent which show the
net commissions earned by other sales representatives;

AND WHEREAS the Commission is of the opinion that
justice will not be able to be done unless that information is
provided to Mr Hincks;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—

THAT within 14 days of the date hereof Darrell Crouch
and Associates Pty Ltd provide Geoffrey Stephen Hincks
with a schedule setting out the net commissions earned
by all other sales representatives employed by the
respondent between 17 May 1999 until 13 May 2000.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

2000 WAIRC 00928
 WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES ALLISTAIR GORDON YULE

APPLICANT
v.
KALGOORLIE CONTRACTORS PTY
LTD
T/as KALCON EARTHMOVING (ACN
009 460 931)
RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED THURSDAY, 12 OCTOBER 2000
FILE NO/S APPLICATION 1427 OF 2000
CITATION NO. 2000 WAIRC 00928
_______________________________________________________________________________

Result Order issued.
Representation
Applicant Mr A G Yule in person
Respondent No appearance by the respondent
_______________________________________________________________________________

Order.
HAVING heard Mr A G Yule on his own behalf and there
being no appearance on behalf of the respondent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby stayed.
(Sgd.) S.J. KENNER,

[L.S.] Commissioner.

2000 WAIRC 00929
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES PAUL EDWARD WARING

APPLICANT
v.
KALGOORLIE CONTRACTORS PTY
LTD
T/as KALCON EARTHMOVING
RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED THURSDAY, 12 OCTOBER 2000
FILE NO/S APPLICATION 1467 OF 2000
CITATION NO. 2000 WAIRC 00929
_______________________________________________________________________________

Result Order issued.
Representation
Applicant Mr P E Waring in person
Respondent No appearance by the respondent
_______________________________________________________________________________

Order.
HAVING heard Mr P E Waring on his own behalf and there
being no appearance on behalf of the respondent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby stayed.
(Sgd.) S.J. KENNER,

[L.S.] Commissioner.
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JOINDER/CONCURRENCE OF
PARTIES—

Application for—
2000 WAIRC 01119

CLERKS (COMMERCIAL, SOCIAL AND
PROFESSIONAL SERVICES)

AWARD NO 14 OF 1972
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES AUSTRALIAN MUNICIPAL,

ADMINISTRATIVE, CLERICAL AND
SERVICES UNION OF EMPLOYEES,
W.A. CLERICAL AND
ADMINISTRATIVE BRANCH,
APPLICANT
v.
ABLE AIR & OTHERS, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED TUESDAY, 7 NOVEMBER 2000
FILE NO APPLICATION 1244 OF 2000
CITATION NO. 2000 WAIRC 01119
_______________________________________________________________________________

Result Application to join as parties granted
Representation
Applicant Ms E Cole
Respondent Mr C Keys
_______________________________________________________________________________

Order.
Having heard Ms E Cole on behalf of the applicant and Mr C
Keys on behalf of the respondent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act 1979, and by consent hereby grants leave to join Skilled
Engineering Ltd, J & E Hofmann Engineering Pty Ltd, Hud-
son Road Family Centre Inc, as parties to the Application.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

CLERKS’ (WHOLESALE & RETAIL
ESTABLISHMENTS) AWARD.

No. 3.
2000 WAIRC 01124

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES AUSTRALIAN MUNICIPAL,
ADMINISTRATIVE, CLERICAL AND
SERVICES UNION OF EMPLOYEES,
W.A. CLERICAL AND
ADMINISTRATIVE BRANCH,
APPLICANT
v.
ABRASIFLEX PRODUCTS (WA) PTY
LTD & OTHERS, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED TUESDAY, 7 NOVEMBER 2000
FILE NO APPLICATION 1246 OF 2000
CITATION NO. 2000 WAIRC 01124
_______________________________________________________________________________

Result Application to join as parties granted
Representation
Applicant Ms E Cole
Respondent Mr C Keys
_______________________________________________________________________________

Order.
HAVING heard Ms E Cole on behalf of the applicant and Mr
C Keys on behalf of the respondent, the Commission, pursu-
ant to the powers conferred on it under the Industrial Relations

Act 1979, and by consent hereby grants leave to join Charles
Parsons & Co, Davro Commercial Furniture, Nor-West
Seafoods Pty Ltd as parties to the Application.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

CLERKS’ (BAILIFFS’ EMPLOYEES) AWARD 1978.
2000 WAIRC 01127

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES AUSTRALIAN MUNICIPAL,
ADMINISTRATIVE, CLERICAL AND
SERVICES UNION OF EMPLOYEES,
W.A. CLERICAL AND
ADMINISTRATIVE BRANCH,
APPLICANT
v.
BAILIFF’S OFFICE PERTH &
OTHERS, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED TUESDAY, 7 NOVEMBER 2000
FILE NO APPLICATION 1252 OF 2000
CITATION NO. 2000 WAIRC 01127
_______________________________________________________________________________

Result Application to join as a party granted.
Representation
Applicant Ms E Cole
Respondent Mr C Keys
_______________________________________________________________________________

Order.
HAVING heard Ms E Cole on behalf of the applicant and Mr
C Keys on behalf of the respondent, the Commission, pursu-
ant to the powers conferred on it under the Industrial Relations
Act 1979, and by consent hereby grants leave to join Bailiff
Local Court—Rockingham, as a party to the Application.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

CLERKS’ (CONTROL ROOM OPERATORS) AWARD
1984.

2000 WAIRC 01130
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES AUSTRALIAN MUNICIPAL,

ADMINISTRATIVE, CLERICAL AND
SERVICES UNION OF EMPLOYEES,
W.A. CLERICAL AND
ADMINISTRATIVE BRANCH,
APPLICANT
v.
CHUBB ELECTRONIC SECURITY &
OTHERS, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED TUESDAY, 7 NOVEMBER 2000
FILE NO APPLICATION 1254 OF 2000
CITATION NO. 2000 WAIRC 01130
_______________________________________________________________________________

Result Application to join as a party granted.
Representation
Applicant Ms E Cole
Respondent Mr C Keys
_______________________________________________________________________________
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Order.
HAVING heard Ms E Cole on behalf of the applicant and Mr
C Keys on behalf of the respondent, the Commission, pursu-
ant to the powers conferred on it under the Industrial Relations
Act 1979, and by consent hereby grants leave to join Tyco
Asia Pacific t/a O’Donnell Griffin, as a party to the Applica-
tion.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

CLERKS’ (HOTELS, MOTELS AND CLUBS) AWARD
1979.

2000 WAIRC 01125
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES AUSTRALIAN MUNICIPAL,

ADMINISTRATIVE, CLERICAL AND
SERVICES UNION OF EMPLOYEES,
W.A. CLERICAL AND
ADMINISTRATIVE BRANCH,
APPLICANT
v.
COMMERCIAL HOTEL & OTHERS,
RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED TUESDAY, 7 NOVEMBER 2000
FILE NO/S APPLICATION 1257 OF 2000
CITATION NO. 2000 WAIRC 01125
_______________________________________________________________________________

Result Application to join as parties granted
Representation
Applicant Ms E Cole
Respondent Mr C Keys
_______________________________________________________________________________

Order.
HAVING heard Ms E Cole on behalf of the applicant and Mr
C Keys on behalf of the respondent, the Commission, pursu-
ant to the powers conferred on it under the Industrial Relations
Act 1979, and by consent hereby grants leave to join Hyatt
Regency Perth, Indian Ocean Hotel, City Stay Apartment
Hotel, Esplanade Hotel Fremantle, Rendezvous Observation
Hotel, as parties to the Application.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

CLERKS’ (ACCOUNTANTS’ EMPLOYEES) AWARD
1984.

2000 WAIRC 01129
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES AUSTRALIAN MUNICIPAL,

ADMINISTRATIVE, CLERICAL AND
SERVICES UNION OF EMPLOYEES,
W.A. CLERICAL AND
ADMINISTRATIVE BRANCH,
APPLICANT
v.
CREAGH BARKER ASSOCIATES
PTY LTD & OTHERS, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED TUESDAY, 7 NOVEMBER 2000
FILE NO/S APPLICATION 1251 OF 2000
CITATION NO. 2000 WAIRC 01129
_______________________________________________________________________________

Result Application to join as a party granted
Representation
Applicant Ms E Cole
Respondent Mr C Keys
_______________________________________________________________________________

Order.
HAVING heard Ms E Cole on behalf of the applicant and Mr
C Keys on behalf of the respondent, the Commission, pursu-
ant to the powers conferred on it under the Industrial Relations
Act 1979, and by consent hereby grants leave to join Donald
F Munro & Associates Pty Ltd, as a party to the Application.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

CLERKS’ (CUSTOMS AND/OR SHIPPING AND/OR
FORWARDING AGENTS AWARD.

2000 WAIRC 01132
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES AUSTRALIAN MUNICIPAL,

ADMINISTRATIVE, CLERICAL AND
SERVICES UNION OF EMPLOYEES,
W.A. CLERICAL AND
ADMINISTRATIVE BRANCH,
APPLICANT
v.
WESTERN AUSTRALIAN COASTAL
SHIPPING COMMISSION & OTHERS,
RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED TUESDAY, 7 NOVEMBER 2000
FILE NO APPLICATION 1250 OF 2000
CITATION NO. 2000 WAIRC 01132
_______________________________________________________________________________

Result Application to join as a party granted
Representation
Applicant Ms E Cole
Respondent Mr C Keys
_______________________________________________________________________________

Order.
HAVING heard Ms E Cole on behalf of the applicant and Mr
C Keys on behalf of the respondent, the Commission, pursu-
ant to the powers conferred on it under the Industrial Relations
Act 1979, and by consent hereby grants leave to join Zeston
Pty Ltd as a party to the Application.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

AWARDS/AGREEMENTS—
Consolidation by Registrar—

HAIRDRESSERS AWARD 1989.
No. A32 of 1988.

PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is been
published hereunder for general information.

Dated at Perth this 3rd day of November 2000.
J. SPURLING,

Registrar.

The Hairdressers Award 1989 No. A32 of 1988.

1.—TITLE
This Award shall be known as the Hairdressers Award 1989

and replaces the Ladies Hairdressers’ Award No. 30 of 1962
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as varied and the Male Hairdressers’ Award No. 17 of 1963 as
varied.

1B.—MINIMUM ADULT AWARD WAGE
(1) No adult employee shall be paid less than the Minimum

Adult Award Wage unless otherwise provided by this clause.
(2) The Minimum Adult Award Wage for full time adult

employees is $400.40 per week payable from the beginning
of the first pay period commencing on or after 1st August
2000.

(3) The Minimum Adult Award Wage of $400.40 per week
is deemed to include all arbitrated safety net adjustments from
State Wage Case decisions to July, 2000, including the in-
crease in Matter No. 654 of 2000.

(4) Unless otherwise provided in this clause adults employed
as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the
hours worked.

(5) Juniors shall be paid no less than the wage determined
by applying the percentage prescribed in the junior rates pro-
vision to the Minimum Adult Award Wage of $400.40 per
week.

(6) (a) The Minimum Adult Award Wage shall not apply to
apprentices, employees engaged on traineeships or Jobskills
placements, or to other categories of employees who by pre-
scription are paid less than the minimum award rate.

(b) Liberty to apply is reserved in relation to any special
categories of employees not included here or otherwise in re-
lation to the application of the Minimum Adult Award Wage.

(7) Subject to this clause the Minimum Adult Award Wage
shall—

(a) apply to all work in ordinary hours.
(b) apply to the calculation of overtime and all other

penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for
all other purposes of this award.

(8) Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly

wage for adult employees payable under the July 2000 State
Wage Case Decision. Any increase arising from the insertion
of the adult minimum wage will be offset against any equiva-
lent amount in rates of pay received by employees whose wages
and conditions of employment are regulated by this award
which are above the wage rates prescribed in the award. Such
above award payments include wages payable pursuant to
enterprise agreements, consent awards or award variations to
give effect to enterprise agreements and over award arrange-
ments. Absorption which is contrary to the terms of an
agreement is not required.

Increases under previous State Wage Case Principles or un-
der the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to
offset the adult minimum wage.

2.—ARRANGEMENT
1. Title

1B. Minimum Adult Award Wage
2. Arrangement
3. Area and Scope
4. Term
5. Definitions
6. Hours
7. Display of Rosters
8. Overtime
9. Holidays

10. Annual Leave
11. Wages
12. Contract of Employment and Termination
13. Registration
14. Sick Pay
15. Meal Times and Break Periods
16. Meal Money
17. Time and Wages Record
18. Breakdowns
19. Posting of Award
20. Staff Room
21. Long Service Leave

22. Tools of Trade
23. Premiums
24. Proportion
25. Supported Wages Employees
26. Board of Reference
27. Uniforms
28. Compassionate Leave
29. Superannuation
30. Payment of Wages
31. Location Allowances
32. First Aid Allowance
33. Enterprise Bargaining
34. Consultative Procedures
35. Introduction of Change
36. Disputes Procedure

First Schedule—Respondents
Second Schedule—Named Union Party
Appendix—S.49B—Inspection Of Records Require-
ments

3.—AREA AND SCOPE
This Award shall have effect throughout the State of West-

ern Australia and shall apply to all employees employed in
the classifications provided in Clause 11.—Wages of this award
employed in hairdressing establishments.

4.—TERM
The term of this Award shall be for a period of three years

from the 9th day of May, 1989.

5.—DEFINITIONS
Two classes of labour only shall be employed in the hair-

dressing industry, viz. Seniors and Apprentices.
(1) “Senior” means an employee who has gained a trade

certificate under State Industrial Apprenticeship Legislation
in force at that time, or or who is registered by the Hairdress-
ers Registration Board of Western Australia. Except that
anywhere where the provisions of the Hairdressers Registra-
tion Act are not currently applicable a senior shall mean an
employee with at least four years of full time hairdressing
experience.

(2) “Apprentice” means an apprentice under the Industrial
Training Act, 1975.

(3) “Casual employee” shall mean an employee engaged in
accordance with the provisions of subclause (3) of Clause
12.—Contract of Employment and Termination.

(4) “Part-time Employee” shall be an employee as provided
for in Clause 12.—Engagement of this award.

(5) “Hairdresser” shall mean an employee employed in hair-
dressing establishments performing any of the following work:
Head shaving, haircutting, hair removing, hair dressing, hair
trimming, hair curling or waving, hair singeing, shampooing,
wig making, hair working, hair dyeing or colouring, mani-
curing, face, neck or head massage or other similar stimulative
treatment or process of the hair, head, face or neck, carried
on, used or employed in hairdressing salons, beauty parlours,
or similar establishments, whether with or without the aid of
any apparatus, appliance, preparation or substance.

(6) “Registered” shall mean any employee registered by the
Hairdressers Registration Board of Western Australia, for the
particular class of hairdressing being performed.

(7) “Under Rate Employee” shall be an employee as pro-
vided for in Clause 25.—Under Rate Employees of this award.

(8) “Principal” shall mean any employee registered by the
Hairdressers Registration Board of Western Australia as a Prin-
cipal for the particular class of hairdressing being performed,
who has been nominated by the employer as Principal for the
Salon in which the employee is employed.

6.—HOURS
(1) Ordinary Hours
The ordinary hours of work shall be 38 per week or 76 hours

every two consecutive weeks, to be worked between 8.00am
and 6.00pm Monday to Friday and 8.00am to 5.00pm on Sat-
urdays and between 6.00pm and 9.00pm for the purpose of
late night trading, with not more than ten work commence-
ments in each roster period of two weeks.
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The ordinary hours of work and any meal interval prescribed
by this award shall be rostered as a continuous period on any
day.

(2) No employer shall allow any employee to be on the
employer’s premises more than half an hour before the usual
starting time of the employee.

(3) No employee shall be rostered to work more than 11
and one half ordinary hours on the day of late night trading or
more than 9 and one half ordinary hours on any other day,
Monday to Saturday.

(4) Holidays Falling on Rostered Hours
Where a holiday prescribed in Clause 9.—Holidays of this

Award falls on any day upon which an employee is required
to work ordinary hours, the ordinary hours in that week shall
be reduced by the number of hours ordinarily worked by the
employee on the day on which the holiday occurs.

(5) Rostered Day Off Provisions
(a) Working on Rostered Day Off
An employee shall not be required to work on the employ-

ee’s rostered day off unless such employee elects to work on
such day, and where an employee so elects, all time worked
shall be deemed to be overtime and paid for in accordance
with the overtime provisions prescribed in Clause 8.—Over-
time of this award. Provided that where an employee works
on his/her rostered day off the employee shall be paid a mini-
mum of four hours at the appropriate overtime rates.

(b) Holiday Falling on Rostered Day Off
Where a holiday provided in Clause 9.—Holidays of this

Award occurs on a day which for an employee would be that
employee’s rostered day off Monday to Saturday inclusive
then the rostered day off shall be taken on the next following
working day for that employee or on another day in the same
working week by mutual agreement.

(c) Notwithstanding the provision of paragraphs (a) and (b)
of this subclause, Rostered Days Off may be accumulated up
to a maximum of five in any one year and shall be taken at
times mutually convenient to the employer and the employee.

7.—DISPLAY OF ROSTERS
(1) Every employer shall post or cause to be posted and

keep posted, in a conspicuous position in each establishment,
so as to be easily accessible to, and easily read by, every em-
ployee employed therein, a roster written in the English
language showing—

(a) The name of each employee bound by the award;
and

(b) The days, during each work cycle, upon which the
employee is required to work his/her ordinary hours
of work and the start and finish times of each work
period.

(c) The particulars referred to in paragraph (b) above
shall be published two weeks in advance and may
be changed in any of the following circumstances—

(i) by one week’s notice
(ii) by mutual agreement between employer and

employee,
(iii) on account of the sickness or absence of an

employee,
(iv) by the inclusion of particulars in respect of

casual employees.
(d) In the extraordinary circumstance of unforeseeable

business demands, an employee’s rostered day off
in any week may be varied by the employer without
the requirement to provide one week’s notice to the
employee.

(e) Where changes to rosters are made in accordance
with paragraphs (c) or (d) of this subclause, ordi-
nary rates apply.

(2) Notwithstanding the provisions of subclause (1) herein,
the employer may provide each employee with an individual
roster in writing containing the required information.

(3) The particulars contained in such roster shall be in re-
spect of the full week Monday to Saturday inclusive, during
which it is posted.

8.—OVERTIME
(1) Overtime Entitlement
(a) Where more than 38 ordinary hours are worked in any

week during a period of two consecutive weeks for the pur-
pose of giving effect to employees being rostered off duty for
one day as the case may be, the provisions of this clause shall
not apply unless—

(i) More than 76 ordinary hours are worked in that two
week period, or

(ii) More than 38 ordinary hours are worked in that two
week period if one week of a period of annual leave
occurs in that two week period.

(b) For the purposes of this clause, where a holiday falls on
a day during which the employee should normally be rostered
on duty the employee shall be deemed to have worked the
hours normally rostered.

(2) Overtime Rates
(a) Excepting as provided hereunder, all overtime worked

shall be paid for at the rate of time and a half for the first two
hours and double time thereafter.

(b) Work performed on a holiday prescribed in paragraphs
(a) and (b) of subclause (1) of Clause 9.—Holidays of this
award shall be paid for at the rate of double time and a half.

(c) Work performed on Saturdays in establishments which
work a five day week (Monday to Friday inclusive) shall be
paid for at the rate of time and a half for the first two hours
and double time thereafter.

(d) Work performed on a rostered day off Monday to Satur-
day inclusive shall be paid for at the rate of double time.

(e) Work performed on Sundays shall be overtime and paid
for at the rate of double time with a minimum payment of
four hours at that rate.

(3) Time Off in Lieu
Notwithstanding anything contained in this clause, an em-

ployee and an employer may agree that time off shall be
allowed in lieu of payment of overtime. Such time off shall be
allowed subject to—

(a) the time off allowed shall be equivalent to the over-
time rate that otherwise would have been paid.

(b) The time of taking time off shall be agreed at the
time of arranging the overtime or no later than the
end of the pay period in which the overtime is
worked.

9.—HOLIDAYS
(1) Public Holidays
(a) The following days or the days observed in lieu shall,

subject to Clause 8.—Overtime of this award, and subject as
hereinafter provided be allowed as holidays without deduc-
tion of pay, namely New Year’s Day, Australia Day, Good
Friday, Easter Monday, Anzac Day, Labour Day, Foundation
Day, Sovereign’s Birthday, Christmas Day and Boxing Day.

(b) Substitution of Public Holidays
When any of the days mentioned in paragraph (a) of this

subclause, falls on a Saturday or a Sunday the holiday shall
be observed on the next succeeding Monday and when Box-
ing Day falls on a Sunday or a Monday the holiday shall be
observed on the next succeeding Tuesday. In each case the
substituted day shall be a holiday without deduction of pay
and the day for which it is substituted shall not be a holiday.

(c) Easter Eve
All time worked on Saturday, Easter Eve within ordinary

time shall be paid for at the rate of time and one half of the
rate applicable to that employee for Monday to Friday work.

(2) Local Holidays
Where—

(a) A day is proclaimed as a public holiday or as a pub-
lic half holiday under Section 7 of the Public and
Bank Holidays Act, 1972; and

(b) That proclamation does not apply throughout the
State or to the Metropolitan area of the State, that
day shall be a whole holiday or, as the case may be,
a half holiday for the purpose of this award within
the district or locality specified in the proclamation.
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(3) Absence Without Leave
An employee absent without leave on the day before or the

day after any of the holidays referred to in subclause (1) of
this clause shall be liable to forfeit wages for the holiday as
well as for the day of absence except where an employer is
satisfied that the employee’s absence was caused through ill-
ness in which case wages shall not be forfeited for the holiday.

Provided that an employee absent on one day only, either
before or after a group of holidays, shall forfeit wages only
for one holiday as well as for the period of absence.

10.—ANNUAL LEAVE
(1) Except as hereinafter provided a period of four consecu-

tive weeks’ leave with payment of ordinary wages as prescribed
shall be allowed annually to an employee by his employer
after a period of twelve months’ continuous service with such
employer.

(2) (a) During a period of annual leave an employee shall be
paid a loading of 17½% calculated on his ordinary wage as
prescribed.

(b) The loading prescribed by this subclause shall not apply
to proportionate leave on termination.

(c) In the event of arrangements being made pursuant to
subclause (7) of this clause which result in the employee tak-
ing annual leave prior to the anniversary date of the employee’s
employment, the 17½% leave loading prescribed by this
subclause shall not be payable to the employee with respect
to such leave until the anniversary date of the employee’s
employment and shall be paid at that time.

(3) If any prescribed holiday falls within an employee’s pe-
riod of annual leave and is observed on a day which in the
case of that employee would have been an ordinary working
day, there shall be added to that period one day being an ordi-
nary working day for each such holiday observed as aforesaid.

(4) (a) If after one month’s continuous service in any quali-
fying 12 monthly period an employee leaves his/her
employment or his/her employment is terminated by the em-
ployer through no fault of the employee, the employee shall
be paid 2.923 hours pay at his ordinary rate of pay in respect
of each completed week of continuous service.

(b) In addition to any payment to which he/she may be en-
titled under paragraph (a) of this subclause, an employee whose
employment terminates after he/she has completed a twelve
monthly qualifying period and who has not been allowed the
leave prescribed under this award in respect of that qualifying
period shall be given payment as prescribed in subclauses (1)
and (2)(a) of this subclause in lieu of that leave or, in a case to
which subclauses (7) or (11) of this clause applies, in lieu of
so much of that leave as has not been allowed unless—

(i) he/she has been justifiably dismissed for misconduct;
and

(ii) the misconduct for which he/she has been dismissed
occurred prior to the completion of that qualifying
period.

(5) Any time in respect of which an employee is absent from
work except time for which he/she is entitled to claim sick
pay or time spent on holidays or annual leave as prescribed by
this award shall not count for the purpose of determining his/
her right to annual leave.

(6) In the event of an employee being employed by an em-
ployer for portion only of a year, he/she shall only be entitled,
subject to subclause (4) of this clause to such leave on full
pay as is proportionate to his/her length of service during that
period which such employer, and if such leave is not equal to
the leave given to the other employees he/she shall not be
entitled to work or pay whilst the other employees of such
employer are on leave on full pay.

(7) In special circumstances and by mutual consent of the
employer and the employee, annual leave may be taken in
periods of not less than one working week.

(8) When an employee is entitled to annual leave under this
clause, he/she shall receive at least ‘two weeks’ notice from
this employer of the date when it will be convenient to the
employer that such employee shall take his/her leave.

(9) Except as provided by subclause (10) hereof, every em-
ployee shall be given and shall take annual leave within six
months after the date the leave falls due.

(10) At the written request of the employee and by mutual
agreement between the employer and the employee, annual
leave may be deferred beyond six months of the time of ac-
crual but in such cases, the rate of pay applicable to such leave
shall be the rate applicable at the time of accrual.

(11) The provisions of this clause shall not apply to casual
employees.

(12) Where a business has been sold from one employer to
another and the employee’s service has been deemed continu-
ous in accordance with subclause (3) of Clause 2 of the Long
Service Leave provisions published in Volume 69 of the West
Australian Industrial Gazette at page 1 the 17½% leave load-
ing shall be paid to the employee pro-rata to the date of
termination with the former employer.

11.—WAGES
(1) (a) The rate of wage set out in paragraph (b) of this

subclause reflects a total rate for ordinary hours of work Mon-
day to Saturday inclusive. This total rate is comprised of a
notional base rate plus a 10% all purpose loading in lieu of
the penalties which applied prior to the first pay period on or
after 1 March, 1993 for work performed in ordinary hours on
the one night of late trading and on Saturday.

(b) The minimum wage payable for ordinary hours to em-
ployees bound by this Award from the first pay period on or
after 1 August 2000 shall be as follows—

Award Rate Arbitrated Total
per week Safety net

Adjustment
Plus 10%

$ $ $
(i) Full time

Principal 537.80 31.90 569.70
Senior 509.50 31.90 541.40

The rates of pay in this award include arbitrated safety net
adjustments available since December 1993, under the Arbi-
trated Safety Net Adjustment Principle.

These arbitrated safety net adjustments may be offset against
any equivalent amount in the rate of pay received by employ-
ees since 1 November 1991 above the rate prescribed in the
Award, except where such absorption is contrary to the terms
of an industrial agreement.

Increases in rates of pay otherwise made under the State
Wage Case Principles, excepting those resulting from enter-
prise agreements, are not to be used to offset arbitrated safety
net adjustments

The Arbitrated Safety Net Adjustments are increased by the
10% all purpose loading in lieu of penalties as specified in
paragraph (a) above.

(ii) Part time
Principal $15.00
Senior $14.25

(iii) Casual
Principal $18.00
Senior $17.10

(2) Apprentices: (Percentage of the appropriate Senior rate
of wage per week)

(a) FOUR YEAR TERM %
First Six Months 35
Second Six Months 40
Second Year 50
Third Year 70
Fourth Year 85

(b) THREE YEAR TERM %
First Year 50
Second Year 70
Third Year 85

(c) APPRENTICE (OFF THE JOB GRADUATE)
An Apprentice (Off the Job Graduate) is an Appren-
tice, as defined in subclause (2) of Clause-5
Definitions of this Award, who has successfully com-
pleted a training program, which has been accredited
by the Training Accreditation Council and which
meets all the of-the-job training requirements of an
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apprenticeship, at a registered training provider, prior
to being indentured as an apprentice
First Year 50
Second Year 70
Third Year 85

Adult Apprentices
In the case of an apprentice aged twenty-one years or over,

where the rate of wage determined by the application of para-
graphs (a) or (b) of this subclause is less that the minimum
wage for adults as prescribed by the Commission from time
to time in General Orders, that minimum wage shall apply in
lieu of the rates otherwise applicable by the application of
this subclause.

(3) Where a permanent employee is advised that he/she will
be required to work until specified time, such employee shall
be entitled to be paid until such specified time, notwithstand-
ing that the employer may allow the employee to leave early.

(4) Apprentice Assessment
Notwithstanding that the term of the apprenticeship shall

have expired, an employee shall continue to receive the wage
payable in the last year of apprenticeship until the employee
has been assessed as achieving the necessary trade skills out-
lined in the Trade Training Schedule and a final Trade
Certificate has been issued.

(5) Ban on Sub-Contracting
No employer shall rent any portion of the salon to an em-

ployee or employ any employee in the hairdressing trade on a
commission only basis, or in any manner other than prescribed
in this award.

(6) An employer may direct an employee to carry out such
duties as are within the limits of the employees’ skill, compe-
tence and training

12.—CONTRACT OF EMPLOYMENT AND
TERMINATION

(1) Employment Conditions
An employer may engage an employee on either a full time,

part time or casual basis subject to the terms of this Award.
(2) Permanent Employment—Full Time
(a) “Permanent employment” shall mean an employee en-

gaged on a weekly basis who may be dismissed or leave the
employer’s service only as provided by subclause (5) below,
and subject to subclause (4) of this clause, whose ordinary
hours of work shall be 38 per week or 76 per two consecutive
weeks.

(b) A permanent employee shall be engaged subject to a
probationary period of two months. Where the employee is
advised by the employer of the probationary period and its
duration prior to engagement the notice pursuant to subclause
(5) shall not apply.

(c) (i) An employee whose employment is terminated by
the employer on the business day preceding a holiday or holi-
days, otherwise than for refusal or neglect to obey reasonable
instructions or for misconduct, shall be paid for such holiday
or holidays.

(ii) In the event of Christmas Eve falling on a Saturday or a
Sunday, any employee who is terminated by the employer on
the preceding Friday, otherwise than for refusal or neglect to
obey reasonable instructions or for misconduct, shall be paid
for Christmas Day and Boxing Day.

(3) Casual Employment
(a) “Casual employee” shall mean an employee engaged by

the hour and who may be dismissed or leave the employer’s
service as provided by subclause (6) below and except as here-
inafter provided shall not be engaged for more than 32 hours
per week in ordinary hours with not more than ten work com-
mencements in each roster period of two weeks.

Notwithstanding the aforementioned, a casual employee may
be engaged in ordinary hours for 38 hours per week for peri-
ods of up to four consecutive weeks at the casual rate during
peak trading periods or to relieve employees absent on leave.

Work performed by casual employees in excess of the maxi-
mum weekly ordinary hours prescribed in this clause shall be
paid for at overtime rates of pay at the casual rate.

(b) The minimum period of engagement for a casual em-
ployee shall be three consecutive hours on any day.

(c) Any casual employee engaged but not permitted to com-
mence work shall receive two hours’ pay at the casual rate as
prescribed in this award.

(4) Permanent Employment—Part Time
(a) “Part Time Employee” shall mean a permanent employee

who may be engaged on any day, Monday to Saturday inclu-
sive for a minimum of twelve hours per fortnight and a
maximum of sixty four hours per fortnight with not more than
ten daily work commencements in any fortnightly period.
Provided that a part time employee shall not be engaged for
less than three consecutive hours nor more than nine and a
half consecutive hours exclusive of meal times on any one
day except on the day of late night trading when the maxi-
mum daily ordinary hours shall be eleven and a half.

(b) A part time employee shall be engaged subject to a pro-
bationary period of two months. Where the employee is
advised by the employer of the probationary period and its
duration prior to engagement the notice periods pursuant to
subclause (5) shall not apply.

(c) A part time employee shall receive payment for wages,
annual leave, sick leave and long service leave on a pro-rata
basis in the same proportion as the number of hours regularly
worked each week bears to 38 hours.

(d) When a day, being a day when a part time employee
would have been rostered to work is a holiday under the pro-
visions of Clause 9.—Holidays of this award, then that day
shall be a holiday without deduction of pay to such employee.

(5) Termination of full time and part time employees
(a) Where an employer terminates the employment of a full

time or part time employee, the following period of notice
shall be provided—

Period of Continuous Service Period of Notice
Less than 2 months during No notice required

probationary period
2 months or more but less 1 week

than 1 year
1 year or more but less 2 weeks

than 3 years
3 years or more but less 3 weeks

than 5 years
5 years or more 4 weeks

(b) Employees over 45 years of age with 2 or more years
continuous service at the time of termination, shall receive an
additional week’s notice.

(c) Where the relevant notice is not provided, the employee
shall be entitled to payment in lieu. Provided that employ-
ment may be terminated by part of the period of notice and
part payment in lieu.

(d) Payment in lieu of notice shall be calculated using the
employees weekly ordinary time earnings.

(e) The period of notice specified in this clause shall not
apply in the case of dismissal for misconduct that justifies
instant dismissal, including malingering, inefficiency or ne-
glect of duty.

(f) Notice of termination by employee
Except in the first 2 months’ probationary period, 1 week’s

notice shall be necessary for an employee to terminate his or
her engagement or the forfeiture of 1 week’s pay by the em-
ployee to his or her employer in lieu of notice provided that
an employee with in excess of five years’ service shall be re-
quired to provide two weeks’ notice to terminate his or her
engagement or forfeit two weeks’ pay in lieu of notice.

During the two month probationary period, an employee
may terminate his or her employment at any time and no pe-
riod of notice is required.

(g) Unfair Dismissals
Termination of employment by an employer shall not be

harsh, unjust or unreasonable, whether notice has been given
or not.

Without limiting the above, except where a distinction, ex-
clusion or preference is based on the inherent requirements of
a particular position, terminations on the grounds of race, col-
our, sex, marital status, family responsibilities, pregnancy,
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religion, political opinion, national extraction and social ori-
gin shall constitute a harsh, unjust or unreasonable termination
of employment.

(6) Termination of Casual Employment
Casual employment may be terminated by either party at

any time and no period of notice is required.
(7) In all cases, employers bound by this Award are also

bound by the provisions of Division 3 of Part VIA of the In-
dustrial Relations Act 1988.

13.—REGISTRATION
No employee shall be employed in the industry as a hair-

dresser, in any part of the State where the Hairdressers
Registration Act is currently applicable, other than employ-
ees registered by the Hairdressers Registration Board of
Western Australia for the particular class of hairdressing be-
ing done. This clause shall not apply to apprentices.

14.—SICK PAY
(1) Entitlement to Sick Pay
An employee who is unable to attend or remain at their place

of employment during the ordinary hours of work by reason
of personal ill health or injury shall be entitled to payment
during such absence in accordance with the following provi-
sions.

(2) Accrual of Entitlement
Employees entitlement to payment shall accrue at the rate

of 1/6th of 38 hours for each completed month of service with
the employer.

(3) Adjustment of Sick Pay
If in the first or successive years of service with the em-

ployer an employee is absent on the ground of personal ill
health or injury for a period longer than the employee’s enti-
tlement to paid sick leave, payment may be adjusted at the
end of that year of service, or at the time the employee’s serv-
ices terminate, if before the end of that year of service, to the
extent that the employee has become entitled to further paid
sick leave during that year of service.

(4) Sick Pay Cumulative
The unused portions of the entitlement to paid sick leave in

any one year shall accumulate from year to year and subject
to this clause may be claimed by the employee if the absence
by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during the year at the time
of the absence. Provided that an employee shall not be enti-
tled to claim payment for any period exceeding ten weeks in
any one year of service.

(5) Notice to be Given to Employer
In the event of an employee’s absence from work for rea-

sons of personal ill health or injury, the employee shall, to be
entitled to payment, notify the employer prior to the com-
mencement of the work period for which the employee is
unable to attend of—

(a) the employee’s inability to attend for work,
(b) the nature of the employee’s illness or injury,
(c) the estimated duration of absence,

unless prevented from doing so by circumstances beyond the
control of the employee. The employee shall also advise the
employer as soon as reasonably practicable of any variation
to the estimated duration of absence.

(6) Medical Certificates Requirements
The provisions of this clause do not apply to an employee

who fails to produce a certificate from a medical practitioner
dated at the time of the absence or who fails to supply such
other proof of the illness or injury as the employer may rea-
sonably require provided that the employee shall not be
required to produce a certificate from a medical practitioner
with respect to absences of two days or less, unless after two
such absences in any year of service, the employer requests in
writing that the next and subsequent absences in that year if
any, shall be accompanied by a certificate.

(7) Special Provisions re Annual Leave
(a) Subject to the provisions of this subclause, the provi-

sions of this clause apply to an employee who suffers personal
ill health or injury during the time when the employee is

absent on annual leave and an employee may apply for and
the employer shall grant paid sick leave in place of paid an-
nual leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to the employee’s place of residence or a hospital as
a result of personal ill health or injury for a period of seven
consecutive days or more and the employee produces a cer-
tificate from a registered medical practitioner that the employee
was so confined. Provided that the provisions of this para-
graph do not relieve the employee of the obligation to advise
the employer in accordance with subclause (5) of this clause
if the employee is unable to attend for work on the working
day next following the employee’s annual leave.

(c) Replacement of paid annual leave by paid sick leave
shall not exceed the period of sick leave to which the em-
ployee was entitled at the time the employee proceeded on
annual leave and shall not be made with respect to fractions
of a day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time mutually
agreed to by the employer and the employee or, failing agree-
ment, shall be added to the employee’s next period of annual
leave or, if termination occurs before then, be paid for in ac-
cordance with the provisions of Clause 10.—Annual Leave
of this award.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
10.—Annual Leave of this award shall be deemed to have
been paid with respect to the replaced annual leave.

(8) Transmission on Sale of Business
Where a business has been transmitted from one employer

to another and the employee’s service has been deemed con-
tinuous in accordance with subclause (3) of Clause 2 of the
Long Service Leave provisions published in the Western Aus-
tralian Industrial Gazette Volume 69 part 1, subpart 1, page 1,
the paid sick leave standing to the credit at the dates of trans-
mission from service with the transmittor shall stand to the
credit of the employee at the commencement of service with
the transmittee and may be claimed in accordance with the
provisions of this clause.

(9) Barriers to Grant of Sick Pay
The provisions of this clause with respect to payment do

not apply to employees who are entitled to payment under the
Workers’ Compensation Act nor to employees whose injury
or illness is the result of the employee’s own misconduct.

(10) Casual Employees
The provisions of this clause do not apply to casual em-

ployees.

15.—MEAL TIMES AND BREAK PERIODS
(1) Meal Breaks shall be of a duration of not more than one

hour and not less than half an hour and shall be granted and
taken in one continuous period.

(2) A meal break shall be taken after not less than two and a
half hours nor more than five hours work have been performed
on any day and, except as provided by subclause (3) hereof
employees shall not be required to work for more than five
hours without a break for a meal.

(3) Where an employee is required to work for more than
five hours without a break for a meal as a consequence of the
operation of subclause (4) hereof, such employee shall be al-
lowed a paid tea break of fifteen minutes duration in lieu of
the requirement to take an additional meal break. The fifteen
minute tea break referred to herein shall be taken in that part
of the day which forms the substantial part of the employee’s
work and shall be in lieu of one of the breaks allowed by
subclause (6) hereof.

(4) From Monday to Saturday inclusive the lunch period
may be taken between the hours of 11.00am and 3.00pm.

(5) An employee who is required to work ordinary hours on
the night of late trading shall be entitled to an evening meal
break to be taken between the hours of 4.30pm and 7.00pm.
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(6) An employee working more than eight ordinary hours
in any day shall be entitled to two paid tea breaks of ten min-
utes to be taken in the morning and afternoon. Otherwise an
employee shall be allowed a ten minute break each day either
in the first or second half of the work period Monday to Sat-
urday inclusive. Such breaks shall be taken to suit the
employer’s business provided that no employee shall be re-
quired to work for more than four and a half hours without
having had such a break and provided further that such a break
shall not take place within a period of one hour of commenc-
ing or finishing work, or within a period of one hour of the
employee’s lunch period or during the time of late night trad-
ing.

(7) (a) Where an employee is required to continue working
beyond his/her normal finishing time for more than two hours
he/she shall be allowed a break for a meal of not less than
thirty minutes. Such break shall be allowed to the employee
before the expiration of the period of work beyond his/her
normal finishing time referred to herein and not earlier than
5.00pm.

(b) If the overtime to be worked continues beyond the meal
break, an additional half hour meal break shall be allowed
after each period of overtime not exceeding five hours.

(8) Where it is not possible for the employer to grant a meal
break on any day, the said meal break shall either be treated as
time worked and the employee shall be paid at the rate appli-
cable to the employee at the time such meal break is due plus
fifty per cent of the prescribed ordinary hourly rate applying
to such employee until such time as the employee is released
for a meal or be allowed time off with pay within the roster
period equivalent to fifty per cent of the time elapsed between
when the said meal break became due and when the employee
is released for a meal.

(9) Unless otherwise specified meal breaks shall be unpaid.

16.—MEAL MONEY
(1) The meal money required to be paid to all employees

pursuant to this clause shall be $7.32.
(2) When an employee is required to continue working after

the usual finishing time for more than one hour he/she shall
be paid the meal money prescribed in subclause (1) of this
clause for the purchase of any meal required.

(3) Late Night Trading Meal Allowance—
An employee who commences work prior to 12.30pm
on the day of late night trading and is required to work
beyond 7.00pm on that day shall be paid a meal allow-
ance as prescribed by subclause (1) of this clause.

(4) Meal Money may be paid prior to the meal period on the
day upon which the overtime is to be worked or as part of the
normal weekly or fortnightly wage as appropriate.

17.—TIME AND WAGES RECORD
(1) Each employer bound by this award shall maintain a

record containing the following information relating to each
employee.

(a) the name and address given by the employee,
(b) the age of apprentices,
(c) the classification of the employee and whether the

employee is full-time, part-time or casual,
(d) the commencing and finishing times of each period

of work each day,
(e) the number of ordinary hours and the number of

overtime hours worked each day and the totals for
each pay period,

(f) the wages and any allowances paid to the employee
each pay period and any deductions made therefrom.

(2) (a) At the time of payment of wages the employee may
be given a pay slip showing that part of the record specified in
paragraphs (e) and (f) of subclause (1) with respect to the pay
period for which payment is being made.

(b) If a pay slip is not given to the employee as prescribed in
paragraph (a) hereof the employer shall permit the employee
to inspect the record either at the time of payment or at such
other time as may be convenient to the employer. The em-
ployer shall not unreasonably withhold the record from
inspection by the employee.

(3) (a) The record may be maintained in one or more parts
depending on the system of recording used by the employer
whether manual or mechanical provided that if the record is
maintained in more than one part, those parts shall be kept in
such a manner as will enable the inspection referred to in
subclauses (2) and (4) to be conducted at the one establish-
ment.

(b) The record shall be kept in date order so that the inspec-
tions referred to in subclauses (2) and (4) of this clause may
be made with respect to any period in the six years from 1st
March 1986.

(c) The employer may, if it is part of normal business prac-
tice, periodically send the record or any part of the record to
another person, provided that the provision of this paragraph
shall not relieve the employer of the obligations with respect
to provisions contained elsewhere in this clause with the ex-
ception of those contained in paragraph (b) of this subclause.

(d) Subject to this clause the record shall be available for
inspection by a duly authorised official of the union during
the normal hours of business of the employer, but excepting
any time when the employer or his/her employees who are
required to maintain the record may be absent. Provided that
before exercising a power of inspection the representative shall
give reasonable notice of not less than 24 hours to the em-
ployer.

(e) The union official shall be permitted reasonable time to
inspect the record and, if he/she requires, take an extract or
copy of any of the information contained therein.

(4) (a) If, for any reason, the record is not available for in-
spection by the union official when the request is made, the
union official and the employer or his/her agent may fix a
mutually convenient time for the inspection to take place.

(b) If a mutually convenient time cannot be fixed, the union
official may advise the employer in writing that he/she re-
quires to inspect the record in accordance with the provisions
of this award and shall specify the period contained in the
record which he/she requires to inspect.

(c) Within 10 days of the receipt of such advice—
(i) Employers who normally keep the record at a place

more than 35 kilometres from the G.P.O. Perth shall
send a copy of that part of the record specified to the
office of the union; and

(ii) Employers who normally keep the record at a place
less than 35 kilometres from the G.P.O. Perth shall
make the record available to the union official at the
time specified by the union official. If the record is
not then made available to the union official the
employer shall within three days send a copy of that
part of the record specified to the office of the un-
ion.

(d) In the event of a demand made by the union which the
employer considers unreasonable the employer may apply to
the Western Australian Industrial Relations Commission for
direction. An application to the Western Australian Industrial
Relations Commission made by an employer for direction will,
subject to that direction, stay the requirements contained else-
where in this subclause.

(e) The Roster referred to in Clause 7.—Display of Rosters
shall be available for inspection by a duly authorised repre-
sentative of the union during normal trading hours on Monday,
Tuesday or Wednesday of any week provided that the right of
inspection provided by this paragraph shall not be exercised
on more than one occasion in any week.

18.—BREAKDOWNS
The employer shall be entitled to deduct payment for any

day or portion of a day upon which the employee cannot be
usefully employed because of any strike by the Union or Un-
ions affiliated with it, or by any other Association or Union,
or through the breakdown of the employer’s machinery, or
any stoppage of work by any cause which the employer can-
not reasonably prevent.

19.—POSTING OF AWARD
A copy of this award shall be kept in a conveniently con-

spicuous place in the staff room of the employer’s premises.
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20.—STAFF ROOM
The employer shall provide a suitable room or accommoda-

tion for employees in which to change and keep their clothes
while on duty.

21.—LONG SERVICE LEAVE
The Long Service Leave provisions set out in the Western

Australian Industrial Gazette Volume 69 part 1, subpart 1, page
1, are hereby incorporated in and shall be deemed to be part
of this award.

22.—TOOLS OF TRADE
(1) Employee to Provide Tools of Trade
Full-time and Part-time Seniors shall provide their own tools

of trade which shall consist of scissors, combs, clippers,
handbrushes and haircutting razors and handdryer. These tools
shall be kept in a workmanlike condition.

(2) Apprentices to Provide Tools of Trade
(a) Indentured Apprentices shall provide their own tools for

Technical College training purposes. These tools shall be avail-
able for salon use.

(b) The tools shall consist of the following—
1 cutting comb
1 setting comb
1 tail comb
1 large comb
1 afro comb
1 teasing comb
1 pair scissors
2 salon sized towels
2 boxes curl clips
5 sectioning clips
medium and small rollers
stick pins
3 round brushes for blow drying
1 brush for finish on setting
1 vent brush

(3) Employees Responsible for breakage and Loss of Tools
An employee shall be responsible for all breakages or losses

of tools of trade and shall make good all such breakages or
losses.

(4) Tool Allowance
In addition to the weekly wage a tool allowance of $5.63

per week shall be payable to full time Seniors, part time Sen-
iors, indentured apprentices, and probationary apprentices.

(5) Replacement of Tools by Employer
Any replacement tools required to be provided by the em-

ployer shall be at the expense of the employee. A weekly
amount not exceeding $10 shall be paid to the employer by
the employee for any such replacement until the cost of the
replacement has been paid in full.

23.—PREMIUMS
No person shall directly or indirectly request or permit any

other person to pay or give, or shall receive from any person,
any premiums, bonuses, consideration or payment for em-
ploying or teaching or purporting to employ or teach such
person, or any other person, any of the callings to which this
award applies.

24.—PROPORTION
(1) Apprentices
The maximum number of apprentices allowed to any em-

ployer in the industry shall be in the proportion of two to
every one fully qualified senior hairdresser employed by him
or her.

(2) Working Proprietors
Where the employer or partner, or manager or company di-

rector, is a fully qualified hairdresser and regularly works at
the trade, such persons shall be counted as senior hairdressers
for the purposes of computing the number of apprentices to
be allowed.

(3) Final Year Apprentices Deemed Senior
For the purposes of this clause an apprentice in the final

year of apprenticeship shall be deemed to be a senior.

25.—SUPPORTED WAGES EMPLOYEES
(1) The clause defines the conditions which will apply to

employees who, because of the effects of a disability, are eli-
gible for a supported wage under the terms of this award. In
the context of this clause the following definitions will ap-
ply—

(a) “Supported Wage System” means the Common-
wealth Government system to promote employment
for people who cannot work at full award wages
because of a disability, as documented in “[Supported
Wage System: Guidelines and Assessment Process]”.

(b) “Accredited Assessor” means a person accredited by
the management unit established by the Common-
wealth under the Supported Wage System to perform
assessments of an individual’s productive capacity
within the Supported Wage System.

(c) “Disability Support Pension” means the Common-
wealth pension scheme to provide income security
for persons with a disability as provided under the
Social Security Act 1991, as amended from time to
time, or any successor to that scheme.

(d) “Assessment Instrument” means the form provided
for under the Supported Wage System that records
the assessment of the productive capacity of the per-
son to be employed under the Supported Wage
System.

(2) Eligibility Criteria
(a) Employees covered by this clause will be those who are

unable to perform the range of duties to the competence level
required within the class of work for which the employee is
engaged under this award, because of the effects of a disabil-
ity on their productive capacity and who meet the impairment
criteria for receipt of a Disability Support Pension.

(b) This clause does not apply to any existing employee
who has a claim against the employer which is subject to the
provisions of workers’ compensation legislation or any provi-
sion of this award relating to the rehabilitation of employees
who are injured in the course of their current employment.

(c) The award does not apply to employers in respect of
their facility, program, undertaking, service or the like which
receives funding under the Disability Services Act 1986 and
fulfils the dual role of service provider and sheltered employer
to people with disabilities who are in receipt of or are eligible
for a disability support pension, except with respect to an or-
ganisation which has received recognition under Section 10
or Section 12A of the Act, or if a part only has received recog-
nition, that part.

(3) Supported Wage Rates
Employees to whom this clause applies shall be paid the

applicable percentage of the minimum rate of pay prescribed
by this award for the class of work which the person is per-
forming according to the following schedule—

Assessed % of Prescribed
Capacity Award Rate

(Sub-clause 4)
10%* 10%
20% 20%
30% 30%
40% 40%
50% 50%
60% 60%
70% 70%
80% 80%
90% 90%

(Provided that the minimum amount payable shall
not be less than $45 per week).
* Where a person’s assessed capacity is 10 per cent,
they shall receive a high degree of assistance and
support.

(4) Assessment of Capacity
For the purpose of establishing the percentage of the award

rate to be paid to an employee under this award, the produc-
tive capacity of the employee will be assessed in accordance
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with the Supported Wage System and documented in an as-
sessment instrument by either—

(a) the employer and the union, in consultation with the
employee or, if desired, by any of these;

(b) the employer and an accredited assessor from a panel
agreed by the parties to the award and the employee.

(5) Lodgement of Assessment Instrument
(a) All assessment instruments under the conditions of this

clause, including the appropriate percentage of the award wage
to be paid to the employee, shall be lodged by the employer
with the Registrar of the Western Australian Industrial Rela-
tions Commission.

(b) All assessment instruments shall be agreed and signed
by the parties to the assessment, provided that where a union
which is party to the award is not a party to the assessment, it
shall be referred by the Registrar to the union by certified
mail and shall take effect unless an objection is notified to the
Registrar within ten working days.

(6) Review of Assessment
The assessment of the applicable percentage should be sub-

ject to annual review or earlier on the basis of a reasonable
request for such a review. The process of review shall be in
accordance with the procedures for assessing capacity under
the Supported Wage System.

(7) Other Terms and Conditions of Employment
Where an assessment has been made the applicable percent-

age shall apply to the wage rate only. Employees covered by
the provisions of the clause will be entitled to the same terms
and conditions of employment as all other employees cov-
ered by this award paid on a pro-rata basis.

(8) Workplace Adjustment
An employer wishing to employ a person under the provi-

sions of this clause shall take reasonable steps to make changes
in the workplace to enhance the employee’s capacity to do the
job. Changes may involve redesign of job duties, working time
arrangements and work organisation in consultation with other
employees in the area.

(9) Trial Period
(a) In order for an adequate assessment of the employee’s

capacity to be made, an employer may employ a person under
the provisions of this clause for a trial period not exceeding
12 weeks, except that in some cases additional work adjust-
ment time (not exceeding four weeks) may be needed.

(b) During the trial period the assessment of capacity shall
be undertaken and the proposed wage rate for a continuing
employment relationship shall be determined.

(c) The minimum amount payable to the employee during
the trial period shall be no less than $45 per week.

(d) Work trials should include induction or training as ap-
propriate to the job being trialed.

(e) Where the employer and employee wish to establish a
continuing employment relationship following the comple-
tion of the trial period, a further contract of employment shall
be entered into based on the assessment under subclause (4)
of this clause.

26.—BOARD OF REFERENCE
For the purpose of this award, a Board of Reference is hereby

appointed which shall be constituted in accordance with sec-
tion 48 of the Act. The said Board shall have assigned to it in
the event of no agreement being arrived at between the parties
to the dispute, the functions of—

(1) adjusting any matters of difference which may arise
from time to time except such as involve interpreta-
tion of the provisions of this award or any of them;

(2) dealing with any other matter which the Commis-
sion may refer to the Board from time to time.

An appeal shall lie from any decision of such Board in the
manner and subject to the conditions prescribed in the Indus-
trial Relations Act, 1979.

CLAUSE 27.—UNIFORMS
In the event of an employee being required to wear a special

uniform or costume, such special uniform or costume shall be
provided by the employer. Provided that an overall shall not

be regarded as a special uniform or costume. Employers shall
provide apprentices with overalls, but the laundering of such
overalls shall be the responsibility of the employee.

28.—COMPASSIONATE LEAVE
An employee shall, on the death within Australia of a wife,

husband, father, mother, brother, sister, child or stepchild and
grandparents of the employee, be entitled to leave up to and
including the day of the funeral of such relation and such leave
for a period not exceeding the number of hours worked by the
employee in two ordinary working days shall be without de-
duction of pay.

The right to such leave shall be dependent on compliance
with the following conditions—

(1) The employee shall give the employer notice of in-
tention to take such leave as soon as reasonably
practicable after the death of such relation.

(2) The employee shall furnish proof of such death to
the satisfaction of the employer.

(3) The employee shall not be entitled to leave under
this clause during any period in respect of which the
employee has been granted any other leave.

For the purpose of this clause the words “wife” and “hus-
band” shall not include a wife or husband from whom the
employee is separated, but shall include a person who lives
with the employee as a de facto wife or husband.

29.—SUPERANNUATION
The superannuation provisions contained herein operate

subject to the requirements of the hereinafter prescribed pro-
vision titled—Compliance, Nomination and Transition.

(1) Definitions—
(a) “Employees”: In this clause all reference to employ-

ees shall mean employees whose employment is
regulated by the following award—

Hairdressers Award 1989 No. 32 of 1988
(b) “The Fund”: In this clause the fund shall mean—

(i) The National Superannuation Plan (NSP) as
may be amended from time to time, and in-
cludes any superannuation scheme which is
made in succession thereto; or

(ii) The Retail Employees Superannuation Trust
(REST); or

(iii) Such other alternative superannuation schemes
as mutually agreed between the parties bound
by this award; which are capital guaranteed
funds and which conform to the Common-
wealth Government’s operational standards for
occupational superannuation; or

(iv) An alternative superannuation scheme con-
forming to the Commonwealth Government’s
operational standards for occupational super-
annuation, in which an employee of a
respondent employer was a member on 9th
November, 1989; or

(v) An alternative superannuation scheme exist-
ing within a company conforming to the
Commonwealth Government’s operational
standards for occupational superannuation and
where an exemption has been granted in ac-
cordance with subclause (6) of this clause.

(c) “Ordinary Time Earnings”: In this clause the term
“Ordinary Time Earnings” shall mean the base clas-
sification rate, including supplementary payments
where appropriate and (if any) overaward payments,
together with any other all purpose allowance or
penalty payment for work in ordinary time and shall
include in respect to casual employees the appropri-
ate casual loadings as prescribed by this award, but
shall exclude any payment for overtime worked.

(d) “Approved Superannuation Fund”: In this clause
“Approved Superannuation Fund” shall mean a su-
perannuation fund which complies with the
Occupational Superannuation Standards Act, 1987.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 523580 W.A.I.G.

(2) Employer Contributions to Superannuation
(a) The employer shall contribute to the fund an amount

equal to three per cent of the ordinary time earnings of each
employee provided no contribution need be made in any month
with respect to part-time or casual employees whose total earn-
ings during that month is less than $450.00.

(b) An employer shall not be required to contribute during
any periods of unpaid leave or unauthorised absences of 38
ordinary hours or more. Further an employer shall not be re-
quired to make additional contributions in respect of annual
leave paid out on termination.

(c) Contributions shall be made for each calendar month an
employee is a member of the scheme. Contributions shall in-
clude periods during which the employee is in receipt of
payments under the Workers’ Compensation and Assistance
Act, and all periods of paid leave under the terms of this award.

(3) Employee Contributions
Employees who may wish to make contributions to the Fund

additional to those being paid by the employer pursuant to
this clause, shall be entitled to pursuant to this clause, shall be
entitled to authorise the employer to pay into the Fund from
the employee’s wages amounts specified by the employee.

Employee’s contributions to the Fund requested under this
subclause shall be made in accordance with the rules of the
Fund.

(4) Statement of Contributions
The employer shall provide to each employee a statement

setting out the amount of contributions made in accordance
with this clause.

(5) Cessation of Contributions
The obligation of the employer to contribute to the Fund in

respect of an employee shall cease on the last day of such
employee’s employment with the employer.

(6) Exemptions
(a) Employers of employees who are covered by an approved

superannuation award, order or agreement made pursuant to
the Industrial Relations Act, 1979 or the Australian Industrial
Relations Act 1988 shall be exempted from the provisions of
this clause.

(b) An employer may make application to the Western Aus-
tralian Industrial Relations Commission for exemption from
the provisions of this clause and until proceedings before the
Western Australian Industrial Relations Commission are fi-
nalised the provisions of this clause shall be deemed to have
been complied with.

Compliance, Nomination and Transition
Notwithstanding anything contained elsewhere herein which

requires that contribution be made to a superannuation fund
or scheme in respect of an employee, on and from 30 June
1998—

(a) Any such fund or scheme shall no longer be a com-
plying superannuation fund or scheme for the
purposes of this clause unless—

(i) the fund or scheme is a complying fund or
scheme within the meaning of the Superan-
nuation Guarantee (Administration) Act 1992
of the Commonwealth; and

(ii) under the governing rules of the fund or
scheme, contributions may be made by or in
respect of the employee permitted to nomi-
nate a fund or scheme;

(b) The employee shall be entitled to nominate the com-
plying superannuation fund or scheme to which
contributions are to be made by or in respect of the
employee;

(c) The employer shall notify the employee of the enti-
tlement to nominate a complying superannuation
fund or scheme as soon as practicable;

(d) A nomination or notification of the type referred to
in paragraphs (b) and (c) of this subclause shall, sub-
ject to the requirements of regulations made pursuant
to the Industrial Relations Legislation Amendment
and Repeal Act 1995, be given in writing to the em-
ployer or the employee to whom such is directed;

(e) The employee and employer shall be bound by the
nomination of the employee unless the employee and
employer agree to change the complying superan-
nuation fund or scheme to which contributions are
to be made;

(f) The employer shall not unreasonably refuse to agree
to a change of complying superannuation fund or
scheme requested by a employee;

Provided that on and from 30 June 1998, and until an em-
ployee thereafter nominates a complying superannuation fund
or scheme—

(g) if one or more complying superannuation funds or
schemes to which contributions may be made be
specified herein, the employer is required to make
contributions to that fund or scheme, or one of those
funds or schemes nominated by the employer;
or

(h) if no complying superannuation fund or scheme to
which contributions may be made be specified
herein, the employer is required to make contribu-
tions to a complying fund or scheme nominated by
the employer.

30.—PAYMENT OF WAGES
(1) (a) The employer may elect to pay employees in cash,

by cheque or by means of a credit transfer to a bank, building
society or credit union account in the name of the employee.
The day that the credit transfer is credited to the employee’s
account shall be deemed to be the date of payment.

(b) Payment shall be made within three trading days from
the last day of the pay period and if in cash or by cheque shall
be made during the employee’s ordinary working hours.

(c) No employer shall change its method of payment to
employees without first giving them at least four weeks’ no-
tice of such change.

(d) No employee shall be required to accept a change in the
method of payment if such change causes hardship. Any dis-
pute concerning hardship in a particular case shall be referred
to a Board of Reference for determination.

(2) (a) The employer may elect to pay employees weekly or
fortnightly in accordance with subclause (1) of this clause.

(b) No employer shall change the frequency of payment to
employees without first giving them and the Union at least
four weeks’ notice of such change.

(c) The method of introducing a fortnightly pay system shall
be by the payment of an additional week’s wages in the last
weekly pay before the change to fortnightly pays to be repaid
by equal fortnightly deductions made from the next and sub-
sequent pays provided the period for repayment shall not be
less than 20 weeks or some other method agreed upon by the
Union and employer.

(3) For the purpose of effecting the rostering off of employ-
ees provided by this award such wages may be either for the
actual hours worked each week; or an amount being the cal-
culated weekly average of the wages accruing over the two
weekly period.

31.—LOCATION ALLOWANCE
Subject to the provisions of this clause, in addition to the

rates prescribed in the wages clause of this award, an em-
ployee shall be paid the following weekly allowances when
employed in the towns prescribed hereunder. Provided that
where the wages are prescribed as fortnightly rates of pay,
these allowances shall be shown as fortnightly allowances.

TOWN PER WEEK
Agnew $15.60
Argyle $40.70
Balladonia $15.40
Barrow Island $26.50
Boulder $6.40
Broome $24.80
Bullfinch $7.40
Carnarvon $12.70
Cockatoo Island $27.30
Coolgardie $6.40
Cue $15.90
Dampier $21.50
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TOWN PER WEEK
Denham $12.70
Derby $25.90
Esperance $4.70
Eucla $17.40
Exmouth $22.30
Fitzroy Crossing $31.20
Goldsworthy $14.10
Halls Creek $35.60
Kalbarri $5.30
Kalgoorlie $6.40
Kambalda $6.40
Karratha $25.60
Koolan Island $27.30
Koolyanobbing $7.40
Kununurra $40.70
Laverton $15.80
Learmonth $22.30
Leinster $15.60
Leonora $15.80
Madura $16.40
Marble Bar $38.90
Meekatharra $13.70
Mount Magnet $17.00
Mundrabilla $16.90
Newman $14.90
Norseman $13.30
Nullagine $38.80
Onslow $26.50
Pannawonica $20.10
Paraburdoo $20.00
Port Hedland $21.40
Ravensthorpe $8.30
Roebourne $29.40
Sandstone $15.60
Shark Bay $12.70
Shay Gap $14.10
Southern Cross $7.40
Telfer $36.10
Teutonic Bore $15.60
Tom Price $20.00
Whim Creek $25.40
Wickham $24.70
Wiluna $15.90
Wittenoom $34.40
Wyndham $38.40

(2) Except as provided in subclause (3) of this clause, an
employee who has—

(a) a dependent shall be paid double the allowance pre-
scribed in subclause (1) of this clause;

(b) a partial dependent shall be paid the allowance pre-
scribed in subclause (1) of this clause plus the
difference between that rate and the amount such
partial dependent is receiving by way of a district or
location allowance.

(3) Where an employee—
(a) is provided with board and lodging by his/her em-

ployer, free of charge; or
(b) is provided with an allowance in lieu of board and

lodging by virtue of the award or an order or agree-
ment made pursuant to the Act;

such employee shall be paid 662/
3
 per cent of the allowances

prescribed in subclause (1) of this clause.
The provisions of paragraph (b) of this subclause shall have

effect on and from the 24th day of July, 1990.
(4) Subject to subclause (2) of this clause, junior employ-

ees, casual employees, part time employees, apprentices
receiving less than adult rate and employees employed for
less than a full week shall receive that proportion of the loca-
tion allowance as equates with the proportion that their wage
for ordinary hours that week is to the adult rate for the work
performed.

(5) Where an employee is on annual leave or receives pay-
ment in lieu of annual leave he/she shall be paid for the period
of such leave the location allowance to which he/she would
ordinarily be entitled.

(6) Where an employee is on long service leave or other
approved leave with pay (other than annual leave) he/she shall
only be paid location allowance for the period of such leave
he/she remains in the location in which he/she is employed.

(7) For the purposes of this clause—
(a) “Dependant” shall mean—

(i) a spouse or defacto spouse; or
(ii) a child where there is no spouse or defacto

spouse;
who does not receive a location allowance or who,
if in receipt of a salary or wage package, receives no
consideration for which the location allowance is
payable pursuant to the provisions of this clause.

(b) “Partial Dependant” shall mean a “dependent” as pre-
scribed in paragraph (a) of this subclause who
receives a location allowance which is less than the
location allowance prescribed in subclause (1) of this
clause or who, if in receipt of a salary or wage pack-
age, receives less than a full consideration for which
the location allowance is payable pursuant to the pro-
visions of this clause.

(8) Where an employee is employed in a town or location
not specified in this clause the allowance payable for the pur-
pose of subclause (1) of this clause shall be such amount as
may be agreed between Australian Mines and Metals Asso-
ciation, the Chamber of Commerce and Industry of Western
Australia and the Trades and Labor Council of Western Aus-
tralia or, failing such agreement, as may be determined by the
Commission.

(9) Subject to the making of a General Order pursuant to
s.50 of the Act, that part of each location allowance represent-
ing prices shall be varied from the beginning of the first pay
period commencing on or after the 1st day in July of each year
in accordance with the annual percentage change in the Con-
sumer Price Index (excluding housing), for Perth measured to
the end of the immediately preceding March quarter, the cal-
culation to be taken to the nearest ten cents.

32.—FIRST AID ALLOWANCE
An employee holding either a Red Cross or St. John Senior

First Aid Certificate of at least ‘A’ level who is appointed by
the employer to perform first aid duties shall be paid $6.76
per week in addition to the employee’s ordinary rate.

33.—ENTERPRISE BARGAINING
(1) The Union and the employers to whom this clause ap-

plies recognise that because of the variety of employers and
types of enterprises covered by this award, circumstances may
exist within the industry which are appropriately regulated by
single enterprise agreements or by workplace agreements or,
where more than one union has coverage of employees within
a workplace, a part-workplace agreement binding only on all
employees eligible for membership of the West Australian
Hairdressers’ and Wigmakers’ Employees Union of Workers.

(2) Such single employer agreements, to the extent that they
are inconsistent with the provisions of this award, shall pre-
vail over the provisions of this award upon ratification by the
Western Australian Industrial Relations Commission.

(3) Where either an employer or its employees propose a
change in award conditions in relation to an enterprise, those
parties shall contact the union for the purpose of negotiating
such an agreement. Where the union proposes a change in
award conditions in relation to an enterprise, the union shall
contact the employer for the purpose of negotiating such an
agreement.

(4) The employer and the union shall genuinely attempt to
negotiate proposals for an agreement.

(5) It shall be open to the employer and its employees to
have had prior informal discussions about the possibility of
an agreement of the character contemplated in this clause.
However, the final agreement negotiations are to be handled
by the union.

(6) By arrangement between the employer and the union,
employees of the enterprise may participate in the negotiation
of an agreement and, in any event, there shall be consultation
with employees by the union and the employer. The union
and the employer shall each have equal time to put alternative
proposals to the employees during working hours.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 523780 W.A.I.G.

(7) Following negotiations between the employer and the
union but before an agreement can be achieved, a majority of
employees shall have agreed to it.

(8) The union and the employer may agree to adopt appro-
priate methods of ascertaining the views of the employees
affected, such as a secret ballot, to ensure that the agreement
is genuine.

(9) Any agreement must be in writing and it shall specify
the employees affected, the name and address of the enter-
prise affected, the terms of the agreement (including any award
provisions from which the said enterprise is exempt) the alter-
nate provisions which are to apply in lieu of such award
provisions, the period of operation and the method of termi-
nation of the agreement prior to its expiration.

(10) When an agreement is finalised, the parties to it shall
make application to the Western Australian Industrial Rela-
tions Commission for its terms to be ratified in the appropriate
manner.

(11) Where the parties are unable to reach agreement, it shall
be open for the matter to be referred to the Western Australian
Industrial Relations Commission for resolution.

(12) Nothing in this clause shall prevent an employer or the
union from having any matter arising from this clause referred
to the Western Australian Industrial Relations Commission
for the purposes of Conciliation and/or arbitration.

(13) This clause shall be reviewed by the parties to the award,
at a date which is two years after the date on which the West-
ern Australian Industrial Relations Commission approved
Application No. 318 of 1992.

34.—CONSULTATIVE PROCEDURES
The parties to this Award will co-operate in the establish-

ment of Consultative Committees at an enterprise level to
consult and negotiate on matters affecting the efficiency and
productivity of the enterprise which are not the subject of this
Award.

35.—INTRODUCTION OF CHANGE
(1) Employer’s Duty to Notify
(a) Where an employer has made a definite decision to in-

troduce major changes in production, program, organisation,
structure or technology that are likely to have significant ef-
fects on employees, the employer shall notify the employees
who may be affected by the proposed changes and their Un-
ion.

(b) “Significant effects” include termination of employment,
major changes in the composition, operation or size of the
workforce or in the skills required; the elimination or diminu-
tion of job opportunities, promotion opportunities or job
tenure; the alteration of hours of work; the need for retraining
or transfer of employees to other work or locations and the
restructuring of jobs. Provided that where the award makes
provision for alteration of any of the matters referred to herein
an alteration shall be deemed not to have significant effect.

(2) Employer’s Duty to Discuss Change
(a) The employer shall discuss with the employees affected

and their Union inter alia, the introduction of the changes re-
ferred to in subclause (1)(a) hereof, the effects the changes
are likely to have on employees, measures to avert or mitigate
the adverse effects of such changes on employees and shall
give prompt consideration to matters raised by the employees
and/or their union in relation to the changes.

(b) The discussions shall commence as early as practicable
after a definite decision has been made by the employer to
make the changes referred to in subclause (1)(a) hereof.

(c) For the purposes of such discussions, the employer shall
provide to the employees concerned and the Union, all rel-
evant information about the changes including the nature of
the changes proposed, the expected effects of the changes on
employees and any other matters likely to affect employees
provided that the employer shall not be required to disclose
confidential information the disclosure of which would be
detrimental to the Employer’s interests.

36.—DISPUTES PROCEDURE
(1) This clause is inserted into the award/industrial agree-

ment as a result of legislation which came into effect on 16
January 1996 (Industrial Relations Legislation Amendment

and Repeal Act 1995) and further varied by legislation which
came into effect on 23 May 1997 (Labour Relations Legisla-
tion Amendment Act 1997).

(2) In the first instance, the matter is to be raised by the
employee or employees affected and the immediate supervi-
sor for discussion.

The immediate supervisor shall review the matter in the light
of the issues raised by the employee or employees. The im-
mediate supervisor shall endeavour to accommodate the
position of the employee or employees.

The employee or employees may be represented by a shop
steward or official of The West Australian Hairdressers’ and
Wigmakers’ Employees’ Union of Workers.

(3) If the matter is not resolved through the procedure in
subclause (2) above, the immediate supervisor, the employee
or employees, or a shop steward or official of The West Aus-
tralian Hairdressers’ and Wigmakers’ Employees’ Union of
Workers shall refer the matter to senior management for dis-
cussion.

Senior management shall review the matter in the light of
the issues raised by the employee or employees. Senior man-
agement shall endeavour to accommodate the position of the
employee or employees.

(4) Each stage of the procedure shall not take more than 48
hours.

(5) The employer or The West Australian Hairdressers’ and
Wigmakers’ Employees’ Union of Workers may refer the mat-
ter to the Western Australian Industrial Relations Commission
at any time provided that with effect from 22 November 1997
it is required that persons involved in the question, dispute or
difficulty shall confer among themselves and make reason-
able attempts to resolve questions, disputes or difficulties
before taking those matters to the Commission.

(6) Any settlement reached which is contrary to the terms of
this award shall not have effect unless and until that conflict is
resolved.

(7) Until the matter is finally determined, all work shall con-
tinue in accordance with the status quo which existed prior to
the question, dispute or difficulty arising. No party shall be
prejudiced as to the final settlement by the continuance of the
work in accordance with this subclause.

FIRST SCHEDULE—RESPONDENTS
The Master Ladies’ Hairdressers Industrial Union of Em-

ployers of W.A.
Master Gentlemen’s Hairdressers Association of W.A. Un-

ion of Employers
Armando’s Ladies-Gents Hairdressers
Bojangles Hair Stylist
Crimpers
Fidshe Hair Design
J.L. Jenkins
J. Kieneker Haircave Centre
Hair Impossible
Mayfair Salon
Monts Hair Salon
Regent Enterprises Pty Ltd t/a Sam Rifici Hairdressing

Salons
Shock Waves Hair Design
Undercuts Hair Salon

SECOND SCHEDULE—NAMED UNION PARTY
The named Union party to this Award is the West Australian

Hairdressers and Wigmakers Employees’ Union of Workers,
WA.

APPENDIX—S.49B—INSPECTION OF RECORDS
REQUIREMENTS

(1) Where this award, order or industrial agreement empow-
ers a representative of an organisation of employees party to
this award, order or industrial agreement to inspect the time
and wages records of an employee or former employee, that
power shall be exercised subject to the Industrial Relations
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(General) Regulations 1997 (as may be amended from time to
time) and the following—

(a) The employer may refuse the representative access
to the records if:—

(i) the employer is of the opinion that access to
the records by the representative of the organi-
sation would infringe the privacy of persons
who are not members of the organisation; and

(ii) the employer undertakes to produce the
records to an Industrial Inspector within 48
hours of being notified of the requirement to
inspect by the representative.

(b) The power of inspection may only be exercised by a
representative of an organisation of employees au-
thorised for the purpose in accordance with the rules
of the organisation.

(c) Before exercising a power of inspection, the repre-
sentative shall give reasonable notice of not less than
24 hours to an employer.

(16) Any employer or organisation bound by or party to this
award/order/industrial agreement may apply to the Western
Australian Industrial Relations Commission at any time in
relation to this clause.

THE RESTAURANT, TEAROOM AND CATERING
WORKERS’ AWARD, 1979.

No. R48 of 1978.
PURSUANT to Section 93(6) of the Industrial Relations Act
1079, the following award has been consolidated and is being
published hereunder for general information.

Dated at Perth this 03rd October 2000.
(Sgd.) J. SPURLING,

[L.S.] Registrar.

The Restaurant, Tearoom and Catering Workers’ Award,
1979 No. R48 of 1978

1.—TITLE
This Award shall be known as the “Restaurant, Tearoom

and Catering Workers’ Award, 1979" and replaces Awards
numbered 49 of 1968, as amended, and 18 of 1956, as
amended.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area
4. Scope
5. Term
6. Definitions
7. Contract of Service
8. Hours
9. Additional Rates for Ordinary Hours

10. Overtime
11. Casual Employees
12. Part-Time Employees
13. Meal Breaks
14. Meal Money
15. Sick Leave
16. Bereavement Leave
17. Holidays
18. Annual Leave
19. Long Service Leave
20. Payment of Wages
21. Wages

21A. Minimum Wage—Adult Males and Females
22. Junior Workers
23. Apprentices
24. Bar Work
25. Higher Duties
26. Uniforms and Laundering
27. Protective Clothing

28. Workers’ Equipment
29. Limitation of Work
30. Board and/or Lodging
31. Travelling Facilities
32. Record
33. Roster
34. Change and Rest Rooms
35. First Aid Kit
36. Posting of Award and Union Notices
37. Superannuation
38. Australian Traineeship System
39. Under-Rate Workers
40. Prohibition of Contracting out of Award
41. Breakdowns
42. Location Allowance
43. Maternity Leave
44. Trainees
45. Enterprise Flexibility

Appendix—Resolution of Disputes Requirement
Schedule A—Named Union Party
Schedule B—Respondents
Appendix—S.49B—Inspection Of Records Require-
ments

3.—AREA
This Award shall have effect throughout the State of West-

ern Australia.

4.—SCOPE
This Award shall apply to all workers employed in the

callings described in Clause 21 of this award, in Restaurants
and/or Tearooms and/or Catering Establishments and/or by
Catering Contractors, as defined in Clause 6 of this Award.

5.—TERM
The term of this Award shall be for a period of one year as

from the beginning of the first pay period commencing on or
after the date hereof.

6.—DEFINITIONS
(1) “Restaurant and/or Tearoom” shall mean any meal room,

dining room, grill room, coffee shop, tea shop, oyster shop,
fish cafe, cafeteria or hamburger shop and includes any place,
building, or part thereof, stand, stall, tent, vehicle or boat in
or from which food is sold or served for consumption on the
premises and also includes any establishment or place where
food is prepared and/or cooked to be sold or served for con-
sumption elsewhere.

(2) (a) “Catering establishment” shall mean any building or
place where meals and/or light refreshments and/or drinks are
served and provided for weddings, parties, dances, social func-
tions, theatres, festivals, fairs, exhibition buildings, cultural
centres, convention centres, entertainment centres, racecourses,
showgrounds, sporting grounds, and the like.

(b) “Catering Contractor” shall mean any person, firm, com-
pany or corporation carrying on business as a Catering
Contractor in the provision of catering and ancilliary services
for any social, commercial, industrial or other purpose or func-
tion.

(3) (a) “Bar Attendant—category 1” shall mean a worker
over the age of 18 years who serves liquor for sale from be-
hind a bar counter, and shall include a worker employed in
the sale of liquor from a bottle department.

(b) “Bar Attendant—category 2” shall mean a worker over
the age of 18 years who in addition to performing the normal
duties of a “Bar Attendant—category 1”, as defined in para-
graph (a) hereof, shall be required by the employer to have a
knowledge of the preparation and/or mixing of drinks and
where necessary carry out such duties.

(4) “Chef” shall mean a worker who is a “Qualified Cook”,
(as defined in subclause (5) hereof), and who is appointed as
such by his employer.

(5) “Qualified Cook” shall mean a worker who has com-
pleted and can produce appropriate documentary evidence to
his or her employer to the effect that he or she has success-
fully completed an apprenticeship in cooking at an approved
or recognised school or college, or who can provide docu-
mentary evidence of having served at least six years in Her
Majesty’s Armed Forces in the classification of cook.
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(6) “Cook Employed Alone” shall mean a worker who is
employed when no other cook is employed during his or her
shift.

(7) “Cashier” shall mean a worker who is principally en-
gaged upon receiving monies in a dining room or restaurant
area.

(8) “Head Waiter/Waitress, Head Steward/Stewardess” shall
mean a worker who is required by the employer to be in charge
of other Waiters, Waitresses, Stewards or Stewardesses.

(9) “Spread of Shift” shall mean the time which elapses from
the worker’s actual starting time to the worker’s actual finish-
ing time on each work period.

(10) “Late Night Trading” shall mean that period of trading
as allowed by the Retail Trading Hours Act 1988 between the
hours of 6.00pm and 9.00pm.

(11) “Non-working Day” shall mean any day upon which a
worker, pursuant to the terms of the contract of employment,
is not available to the employer for the purposes of rostering
the ordinary hours of work.

(12) “Rostered Day Off” shall mean any day (other than a
“Non-working Day” as defined) upon which a worker is not
rostered to work any ordinary hours of work: provided that a
worker’s rostered day off shall be a period of 24 hours com-
mencing from the completion of an ordinary hours work
period.

7.—CONTRACT OF SERVICE
(1) Except for a casual worker, the contract of service shall

be terminable in accordance with the following provisions—
(a) In the first year of continuous service—by the giv-

ing of one day’s notice on either side or the payment
or forfeiture, as the case may be, of one day’s pay.

(b) In the second year of continuous service—by the
giving of one week’s notice on either side or the
payment or forfeiture, as the case may be, of one
week’s pay.

(c) In the third and succeeding years of continuous serv-
ice—by the giving of two week’s notice on either
side or the payment or forfeiture, as the case may
be, of two week’s pay.

(d) Notwithstanding any other provisions of this
subclause, the employer and the employee may mu-
tually agree to accept a shorter notice period, or
payment or forfeiture, as the case may be, in lieu
thereof.

(2) For the purposes of this clause the term “one day’s no-
tice” shall mean notice to terminate employment at the end of
the worker’s shift on the following working day. In the case
of subclauses (1)(b) and (c) the notice period shall commence
to operate on and from the date it is given, provided the notice
is given prior to the commencement of the ordinary hours
work period on that day. The term “one day’s pay” shall mean
seven hours and thirty six minutes (7.6 hours) wages paid at
the ordinary hourly rate, provided that in the case of a part-time
worker, the ordinary hourly rate shall be calculated on the
number of hours that the worker would have normally worked.

(3) Notwithstanding the provisions of this clause, an em-
ployer may dismiss a worker for misconduct, in which case,
the worker shall be paid all wages due up to the time of dis-
missal.

(4) It shall be a term of employment that the employer may
direct a worker to carry out such duties as are within the limits
of the worker’s skill, competence and training.

8.—HOURS
(1) (a) Subject to this clause and except as provided else-

where in this award, the ordinary hours of work shall be 76
per fortnight.

(b) The ordinary hours of work shall be exclusive of meal
breaks and be so rostered that a worker shall not be required
to commence work on more than ten days in each fortnight.

(c) Each ordinary hours work period shall not be less than
four nor more than ten ordinary hours, and shall be worked
within a spread of shift not exceeding 12 hours. Provided that
no worker shall be rostered to work less than three hours con-
secutively exclusive of meal breaks.

(d) Where an ordinary hours work period commences prior to
midnight on any day, that work period shall be deemed to have
been worked on the day upon which the ordinary hours work
period commenced. Provided, however, that the worker shall be
paid the appropriate additional rates provided in Clause 9.—
Additional Rates for Ordinary Hours or Clause 17.—Holidays
according to the actual hours worked in that work period.

(2) (a) The employer shall have the right to roster the ordi-
nary hours of work for each worker according to the needs of
the business, but the employer shall, in the following circum-
stances, seek the agreement of each worker—

(i) where the work is to be rostered over more than seven
consecutive work periods; or

(ii) where the proposed rostered hours of work include
work periods exceeding eight ordinary hours work.

(b) Rostered days off shall be so arranged that, in circum-
stances where a worker’s work roster includes work periods
where more than eight ordinary hours are regularly worked,
two of such days shall be consecutive.

9.—ADDITIONAL RATES FOR ORDINARY HOURS
(1) An employee who is required to work any ordinary hours

prior to 7.00 am or after 7.00 pm on any day Monday to Fri-
day, both inclusive, shall be paid at the rate of an extra $1.19
per hour for each such hour, or part thereof worked. Provided
that any employee who works the majority of his/her ordi-
nary hours between midnight and 7.00 am shall be paid $1.24
per hour extra for each such hour, or part thereof worked.

(2) All time worked during the ordinary hours of work on
Saturdays and Sundays shall be paid for at the rate of time
and a half.

(3) An employee who is required to work any of his/her
ordinary hours on any day in more than one period of em-
ployment, other than for meal breaks as prescribed in
accordance with the provisions of Clause 13.—Meal Breaks
of this Award, shall be paid an allowance of $1.96 per day, for
such broken work period worked.

(4) The provisions of subclauses (1) and (2) hereof shall not
apply to any work performed on a holiday and to which the pro-
visions of subclause (2) of Clause 17.—Holidays are applicable.

(5) The provisions of this clause shall not apply to casual
employees.

10.—OVERTIME
(1) Overtime shall mean all work performed outside of the

rostered ordinary hours of work or outside the daily spread of
shift.

(2) All overtime worked between Monday to Friday, both
inclusive, shall be paid for at the rate of time and a half for the
first two hours and double time thereafter. All overtime worked
on a Saturday or Sunday, shall be paid for at the rate of dou-
ble time.

(3) A worker recalled to work overtime after leaving the
employer’s work establishment shall be paid for at least three
hours at the appropriate rate.

(4) When overtime work is necessary it shall, wherever rea-
sonably practicable, be so arranged that a worker has at least
eight consecutive hours off duty between successive work
periods. A worker (other than a casual) who works so much
overtime between the termination of one ordinary hours work
period and the commencement of the next ordinary hours work
period that he has not had at least eight consecutive hours off
duty between those times shall, subject to this paragraph, be
released after completion of such overtime until he has had
eight consecutive hours off duty without loss of pay for ordi-
nary working time occurring during such absence. If on the
instructions of the employer, the worker resumes or continues
work without having had such eight consecutive hours off
duty he shall be paid at double rates until he is released from
duty for such period and he shall then be entitled to be absent
until he has eight consecutive hours off duty without loss of
pay for ordinary working time occurring during such absence.

(5) In computing overtime each day shall stand alone but—
(a) when a worker works overtime which continues be-

yond midnight on any day, the time worked after
midnight shall be deemed to be part of the previous
day’s work for the purpose of this clause; or
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(b) when a worker works overtime continuous with an
ordinary hours work period to which the provisions
of subclause (1)(d) of Clause 8.—Hours applies, such
overtime work shall be paid for at the overtime rate
appropriate for the day upon which the overtime
work is actually performed.

(6) (a) By agreement between the employer and a worker,
time off during ordinary hours shall be granted instead of pay-
ment of overtime pursuant to the provisions of this clause,
Such time off shall be calculated in accordance with subclause
(2) of this clause.

(b) Subject to paragraph (c) of this subclause, all time accrued
in accordance with paragraph (a) of this subclause shall be taken
within eight weeks of it being accrued at a time agreed between
the employer and the worker when the agreement is made.

(c) Where such time off in lieu is not taken in accordance
with paragraph (b) it shall, be agreement between the em-
ployer and the worker, be taken in conjunction with a future
period of annual leave or the employer shall discharge his
obligation to provide time off in lieu by making payment for
the accrued time off when the worker’s wages are paid at the
end of the next pay period.

(d) Upon termination of a worker’s service with an employer,
the worker shall be paid for all accrued time off which re-
mains owing to the worker at the date of termination.

(7) Notwithstanding anything contained in this Award—
(a) An employer may require any worker to work rea-

sonable overtime at overtime rates and such worker
shall work overtime in accordance with such require-
ment.

(b) No organisation, party to this award or worker or
workers covered by this award, shall in any way,
whether directly or indirectly, be a party to or con-
cerned in any ban, limitation or restriction upon the
working of overtime in accordance with the require-
ments of this clause.

11.—CASUAL EMPLOYEES
(1) A casual employee shall mean an employee engaged and

paid as such, and whose employment may be terminated by
the giving of one hour’s notice on either side, or the payment
or forfeiture, as the case may be, of one hour’s pay.

(2) Casual employees shall not be engaged for less than two
consecutive hours per time.

(3)  A casual employee shall be paid only the following
hourly wage rates for any work performed—

Days Holidays
Other than
Holidays

$ $
CLASSIFICATIONS
(total wage per hour):

(1) Chef 15.12 23.89
(2) Qualified Cook 14.15 22.27
(3) Cook Employed Alone 13.58 21.32
(4) Breakfast and/or

 Other Cooks 13.45 21.11
(5) Bar Attendant—

 Category 1 13.56 21.29
(6) Bar Attendant—

 Category 2 13.80 21.68
(7) Head Waiter/Waitress 14.15 22.27
(8) Head Steward/Stewardess 14.15 22.27
(9) Hostess 14.15 22.27

(10) Waiter/Waitress 13.29 20.83
(11) Steward/Stewardess 13.29 20.83
(12) Cashier 13.56 21.29
(13) Counterhand 13.29 20.83
(14) Kitchenhand 13.17 20.64
(15) Laundress 13.17 20.64
(16) Cleaner 13.17 20.64
(17) Yardman 13.17 20.64
(18) General Hand 13.17 20.64

The rates of pay in this award include arbitrated safety net
adjustments available since December 1993, under the Arbi-
trated Safety Net Adjustment Principle.

These arbitrated safety net adjustments may be offset against
any equivalent amount in the rate of pay received by employ-
ees since 1 November 1991 above the rate prescribed in the
Award, except where such absorption is contrary to the terms
of an industrial agreement.

Increases in rates of pay otherwise made under the State
Wage Case Principles, excepting those resulting from enter-
prise agreements, are not to be used to offset arbitrated safety
net adjustments.

(4) (a) The working time for a casual employee on an out-
side job shall count from the time appointed for their
attendance at the job until they are discharged. Fares to and
from the place of engagement and the job shall be paid by the
employer.

(b) The wages payable to a casual employee on an outside
job, shall be handed to the employee immediately on comple-
tion of the engagement or if impracticable shall be forwarded
to the employee within 48 hours of completion of the pay
week in which such employee was employed.

12.—PART-TIME WORKERS
(1) A part-time worker shall mean a worker who, subject to

the provisions of Clause 8.—Hours, regularly works no less
than twenty ordinary hours per fortnight nor less than three
hours per work period.

(2) A part-time worker shall receive payment for wages, an-
nual leave, holidays, bereavement leave, and sick leave on a
pro-rata basis in the same proportion as the number of hours
worked each fortnight bears to seventy-six hours.

(3) Notwithstanding any other provision of this award, the
employer and the worker may, by agreement, increase the or-
dinary hours to be worked in any particular pay period to a
maximum of seventy-six ordinary hours. Such extra hours shall
be paid for at ordinary rates of pay.

13.—MEAL BREAKS
(1) Every worker shall be entitled to a meal break of not less

than one half hour nor more than one hour after not more than
six hours of work.

Where it is not possible for the employer to grant a meal
break on any day, the said meal break shall be treated as time
worked and the worker shall be paid at the rate applicable to
the worker at the time such meal break is due, plus fifty per
cent of the prescribed ordinary hourly rate applying to such
worker, until such time as the worker is released for a meal.

(2) In addition to a break for a meal, there may be one other
break of at least one hour during each shift. Such break may
be taken in conjunction with the meal break.

14.—MEAL MONEY
Any employee who is required to work overtime for two

hours or more on any day, without being notified on the pre-
vious day or earlier, that he or she will be so required to work
such overtime, will either be supplied with a substantial meal
by the employer or be paid $7.30 meal money.

15.—SICK LEAVE
(1) (a) A worker who is unable to attend or remain at his

place of employment during the ordinary hours of work by
reason of personal ill health or injury shall be entitled to pay-
ment during such absence in accordance with the following
provisions.

(b) Entitlement to payment shall accrue at the rate of 6 1/3
hours pay for each completed month of service with the em-
ployer.

(c) If in the first or successive years of service with the em-
ployer a worker is absent on the ground of personal ill health
or injury for a period longer than his entitlement to paid sick
leave, payment may be adjusted at the end of that year of
service, or at the time the worker’s services terminate, if be-
fore the end of that year of service, to the extent that the worker
has become entitled to further paid sick leave during that year
of service.

(2) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year and
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subject to this clause may be claimed by the worker if the
absence by reason of personal ill health or injury exceeds the
period for which entitlement has accrued during the year at
the time of the absence. Provided that a worker shall not be
entitled to claim payment for any period exceeding ten weeks
in any one year of service.

(3) To be entitled to payment in accordance with this clause
the worker shall as soon as reasonably practicable advise the
employer of his inability to attend for work, the nature of his
illness or injury and the estimated duration of the absence.
Provided that such advice, other than in extraordinary circum-
stances shall be given to the employer within 2 hours of the
commencement of the absence.

(4) The provisions of this clause do not apply to a worker
who fails to produce a certificate from a medical practitioner
dated at the time of the absence or who fails to supply such
other proof of the illness or injury as the employer may rea-
sonably require provided that the worker shall not be required
to produce a certificate from a medical practitioner with re-
spect to absences of two days or less unless after two such
absences in any year of service the employer requests in writ-
ing that the next and subsequent absences in that year if any,
shall be accompanied by such certificate.

(5) (a) Subject to the provisions of this subclause, the provi-
sions of this clause apply to a worker who suffers personal ill
health or injury during the time when he is absent on annual
leave and a worker may apply for and the employer shall grant
paid sick leave in place of paid annual leave.

(b) Application for replacement shall be made within seven
days of resuming work and then only if the worker was con-
fined to his place of residence or a hospital as a result of his
personal ill health or injury for a period of seven consecutive
days or more and he produces a certificate from a registered
medical practitioner that he was so confined. Provided that
the provisions of this paragraph do not relieve the worker of
the obligation to advise the employer in accordance with
subclause (3) of this clause if he is unable to attend for work
on the working day next following his annual leave.

(c) Replacement of paid annual leave by paid sick leave
shall not exceed the period of paid sick leave to which the
worker was entitled at the time he proceeded on annual leave
and shall not be made with respect to fractions of a day.

(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time mutually
agreed to by the employer and the worker or, failing agree-
ment, shall be added to the worker’s next period of annual
leave or, if termination occurs before then, be paid for in ac-
cordance with the provisions of Clause 18.—Annual Leave.

(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
18.—Annual Leave shall be deemed to have been paid with
respect to the replaced annual leave.

(6) Where a business has been transmitted from one em-
ployer to another and the worker’s service has been deemed
continuous in accordance with subclause (3) of Clause 2 of
the Long Service Leave provisions published in volume 59 of
the Western Australian Industrial Gazette at pages 1-6, the
paid sick leave standing to the credit of the worker at the date
of transmission from service with the transmittor shall stand
to the credit of the worker at the commencement of service
with the transmittee and may be claimed in accordance with
the provisions of this clause.

(7) The provisions of this clause with respect to payment do
not apply to workers who are entitled to payment under the
Workers’ Compensation Act nor to workers whose injury or
illness is the result of the worker’s own misconduct.

(8) The provisions of this clause shall not apply to a casual
worker.

16.—BEREAVEMENT LEAVE
(1) A worker shall, on the death within Australia of a wife,

husband, de-facto wife, or de-facto husband, father,
father-in-law, mother, mother-in-law, brother, sister, child or
stepchild or grandparent, be entitled on notice to leave up to

and including the day of the funeral of such relation, and such
leave shall be without deduction of pay for a period not ex-
ceeding the number of ordinary hours that would have been
worked by the worker in two work periods rostered to be
worked on the day of and the day preceding the funeral. Proof
of such death shall be furnished by the worker to the satisfac-
tion of the employer if he so requests.

(2) The provisions of this clause shall have no effect while
the period of entitlement to leave coincides with any other
period of leave that may be due to the worker concerned.

(3) The provisions of this clause shall not apply to a casual
worker.

17.—HOLIDAYS
(1) (a) Subject to any other provisions of this award, the

following days or the days observed in lieu shall be observed
as holidays without deduction of pay: New Year’s Day, Aus-
tralia Day, Labour Day, Good Friday, Easter Monday, Anzac
Day, State Foundation Day, Sovereign’s Birthday, Christmas
Day and Boxing Day. Provided that another day may be taken
as a holiday by arrangement between the parties in lieu of any
of the days named in this subclause.

(b) When any of the days mentioned in paragraph (a) hereof
falls on a worker’s rostered day off the holiday shall be ob-
served on the next rostered working day. In this case the
substituted day shall be a holiday without deduction of pay
and the day for which it is substituted shall not be a holiday.

(2) (a) All work on any such holiday shall be paid for at the
rate of double time and a half, with a minimum payment as
for four hours work.

(b) The minimum payment of four hours work provided by
paragraph (a) of this subclause, shall not apply in the case of
a worker who, having commenced an ordinary hours work
period on the day preceding the holiday, works less than four
hours on that holiday.

(c) The employer may discharge the obligation to make pay-
ment, in accordance with paragraph (a) of this subclause, by
paying the worker at the rate of ordinary time for each hour
worked and allowing the worker to be rostered off duty in
ordinary hours, without deduction of pay, for a period equal
to the number of hours worked on the holiday multiplied by
time and a half. Subject to paragraph (d) such rostered time
off shall be taken within eight weeks of the date of accrual at
a time agreed between the employer and the worker.

(d) Where such time off in lieu is not taken in accordance
with paragraph (c) it shall, by agreement between the em-
ployer and the worker, be taken in conjunction with a future
period of annual leave or the employer shall discharge his
obligation to provide time off in lieu by making payment for
the accrued time off when the worker’s wages are paid at the
end of the next pay period.

(e) Upon termination of a worker’s service with an employer,
the worker shall be paid for all accrued time off which re-
mains owing to the worker at the date of termination.

(3) Where—
(a) a day is proclaimed as a Public Holiday or as a Pub-

lic half-holiday under Section 7 of the Public and
Bank Holidays Act, 1972; and

(b) that proclamation does not apply throughout the State
or to the metropolitan area of the State.
that day shall be a whole holiday or, as the case may
be, a half-holiday for the purpose of this award within
the district or locality specified in the proclamation.

(4) The provisions of this clause shall not apply to a casual
worker.

18.—ANNUAL LEAVE
(1) (a) Except as hereinafter provided a period of four con-

secutive weeks’ leave with payment of ordinary wages as
prescribed shall be allowed annually to a worker by his em-
ployer and shall be taken annually by the worker after a period
of twelve months’ continuous service with that employer.

(b) Where pursuant to paragraph (3) of subclause (2) of the
Long Service Leave provisions published in Volume 64, West-
ern Australian Industrial Gazette at pages 1-4, the period of
continuous service which a worker has had with the transmittor
(including any such service with any prior transmittor) is
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deemed to be service of the worker with the transmittee then
that period of continuous service shall be deemed to be serv-
ice with the transmittee for the purposes of this subclause.

(2) During a period of annual leave a worker shall receive a
loading of 17 1/2 per cent calculated on his ordinary rate of
wage. Provided that where the worker would have received
any additional rates for work performed in ordinary hours, as
prescribed by this award, had he not been on leave during the
relevant period and such additional rates would have entitled
him to a greater amount than the loading of 17 1/2 per cent,
then such additional rates shall be added to his ordinary rate
of wage in lieu of the 17 1/2 per cent loading. Provided fur-
ther, that if the additional rates would have entitled him to a
lesser amount than the loading of 17 1/2 per cent, then such
loading of 17 1/2 per cent shall be added to his ordinary rate
of wage in lieu of the additional rates. The loading prescribed
by this subclause shall not apply to proportionate leave on
termination.

(3) If any prescribed holiday falls within a worker’s period
of annual leave, there shall be added to that period one day
being an ordinary working day for each such holiday observed
as aforesaid.

(4) Any time in respect of which a worker is absent from
work, shall not count for the purpose of determining his right
to annual leave, unless it is an absence during which he is
entitled to claim sick pay or time spent on holidays, annual
leave and long service leave as prescribed by this award, or it
is an absence approved by the employer.

(5) (a) For the purposes of this clause service shall be deemed
to be continuous notwithstanding—

 (i) the transmission of a business where paragraph (b)
of subclause (1) of this clause applies;

 (ii) any absence from work referred to in subclause (4)
of this clause;

(iii) any absence from work on account of personal sick-
ness or accident proof whereof shall be upon the
worker or on account of leave granted by the em-
ployer;

 (iv) any absence with reasonable cause proof whereof
shall be upon the worker but in such a case the worker
shall inform the employer in writing, if practicable,
within seven days of the commencement of such
absence of the nature of the cause.

(b) Any absence from work by reason of any cause not be-
ing a cause specified in paragraph (a) hereof shall not be
deemed to break the continuity of service for the purposes of
this clause unless the employer during the absence or within
fourteen days of the termination of the absence notifies the
worker in writing that such absence will be regarded as hav-
ing broken the continuity of service.

Such notice may be given to a worker by delivering it to
him personally or by posting it to his last known address in
which case it shall be deemed to have reached the worker in
due course of post or, where a number of workers are absent
from work, by posting up of a notification in the employers
establishment.

(c) An absence from duty referred to in this subclause shall
not, except as provided in subclause (4) of this clause, be taken
into account in calculating the period of twelve month’s con-
tinuous service.

(6) (a) In addition to any payment to which a worker may
be entitled under paragraph (b) of this subclause, a worker
whose employment terminates after he has completed a twelve
monthly qualifying period and who has not been allowed the
leave prescribed under this award in respect of that qualifying
period, shall be given payment as prescribed in subclauses (1)
and (2) of this clause in lieu of that leave or, in a case to which
subclause (7) of this clause applies, in lieu of so much of that
leave as has not been allowed unless—

 (i) he has been justifiably dismissed for misconduct;
and

(ii) the misconduct for which he has been dismissed
occurred prior to the completion of that qualifying
period.

(b) If, after one month’s continuous service in any qualify-
ing twelve monthly period, a worker leaves his employment,

or his employment is terminated by the employer through no
fault of the worker, the worker shall be paid 12 2/3 hours’ pay
at his ordinary rate of wage in respect of each completed month
of continuous service.

(7) With the consent of the employer and the worker, an-
nual leave may be taken in more than one period provided
that one of these periods shall not be less than two weeks.

(8) By arrangement between the employer and the worker
annual leave may be allowed to accumulate from year to year
but where the leave to which a worker is entitled or any por-
tion thereof is allowed to accumulate to meet the convenience
of the worker the ordinary wage for that leave shall be the
ordinary wage applicable to the worker at the date at which he
became entitled to the leave unless the employer agrees in
writing that the wage be that applicable at the date the leave
commences.

(9) (a) At the request of a worker, and with the consent of
employer, annual leave prescribed by this clause may be given
and taken before the completion of 12 months continuous serv-
ice as prescribed by subclause (1) of this clause.

(b) If the service of worker terminates and the worker has
taken a period of leave in accordance with this subclause and
if the period of leave so taken exceeds that which would be-
come due pursuant to subclause (6) of this clause the worker
shall be liable to pay the amount representing the difference
between the amount received by him/her for the period of
leave taken in accordance with this subclause and the amount
that would have accrued in accordance with subclause (6) of
this clause. The employer may deduct this amount from mon-
ies due to the worker by reason of the other provisions of this
award at the time of termination.

(c) The annual leave loading provided by subclause (2) of
this clause, shall not be payable when annual leave is taken in
advance pursuant to the provisions of this subclause. The load-
ing not paid, for the period of leave taken in advance, shall be
payable to the worker at the end of the first pay period follow-
ing the worker completing the qualifying period of continuous
service provided in subclause (1) of this clause.

(10) The provisions of this clause shall not apply to casual
workers.

19.—LONG SERVICE LEAVE
The Long Service Leave provisions published in Volume

59 of the Western Australian Industrial Gazette at pages 1 to
6, inclusive, are hereby incorporated in and shall be deemed
to be part of this award.

20.—PAYMENT OF WAGES
(1) (a) The employer may elect to pay workers in cash, by

cheque or by means of a credit transfer to a bank, building
society or credit union account in the name of the employee.
The day that the credit transfer is credited to the worker’s
account shall be deemed to be the date of payment.

(b) Payment shall be made within three trading days from
the last day of the pay period and if in cash or by cheque shall
be made during the worker’s ordinary working hours.

(c) No employer shall change its method of payment to work-
ers without first giving them at least four weeks’ notice of
such change.

(2) (a) The employer shall pay workers weekly or fortnightly
in accordance with subclause (1) of this clause.

(b) The employer shall not change the frequency of pay-
ment to workers without first giving those workers at least
four weeks’ notice of such change.

(c) The method of introducing a fortnightly pay system shall
be by the payment of an additional week’s wages in the last
weekly pay before the change to fortnightly pays to be repaid
by equal fortnightly deductions made from the next and sub-
sequent pays provided the period for repayment shall not be
less than 20 weeks, or some other method agreed upon by the
employer and the worker.

(3) Workers, who are paid by cash or cheque, whose day off
falls on a pay day shall be paid their wages upon request from
the worker to the employer, prior to the worker taking the day
off.

(4) For the purposes of affecting the rostering off of work-
ers as provided by this award, ordinary wages may be paid
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either for the actual hours worked each pay period or an amount
being calculated on the basis of the average of 38 hours per
week.

(5) A worker who lawfully terminates his employment, or
is dismissed for reasons other than misconduct, shall be paid
all wages due to him by the employer on the day of termina-
tion of his employment or as soon as practicable after the date
of termination of his employment.

21.—WAGES
The following shall be-the minimum fortnightly rates of

wages payable to employees covered by this award—

(1) (a) Classification Base Rate Supple- Arbitrated Total
(per mentary  Safety  Award

fortnight) (per  Net Rate
fortnight)  Adjust-  (per

ments (per  fortnight)
fortnight)

$ $ $ $

(1) Chef 771.90 16.00 150.00 937.90
(2) Qualified Cook 719.20 16.00 150.00 885.20
(3) Cook Employed Alone 678.20 16.00 150.00 844.20
(4) Breakfast and/or Other Cooks 671.50 16.00 150.00 837.50
(5) Bar Attendant—

Category 1 677.20 16.00 150 843.20
(6) Bar Attendant—

Category 2 690.00 16.00 150 856.00
(7) Head Waiter/Waitress 719.20 16.00 150.00 885.20
(8) Head Steward/Stewardess 719.20 16.00 150.00 885.20
(9) Hostess 719.20 16.00 150.00 885.20

(10) Waiter/Waitress 662.50 16.00 150.00 828.50
(11) Steward/Stewardess 662.50 16.00 150.00 828.50
(12) Cashier 677.20 16.00 150.00 843.20
(13) Counterhand 662.50 16.00 150.00 828.50
(14) Kitchenhand 656.30 16.00 150.00 822.30
(15) Laundress 656.30 16.00 150.00 822.30
(16) Cleaner 656.30 16.00 150.00 822.30
(17) Yardman 656.30 16.00 150.00 822.30

(18) General Hand 656.30 16.00 150.00 822.30

(b) Supplementary Payments
Supplementary payments prescribed in this clause
are in substitution of any overaward payment as de-
fined hereunder which would otherwise have been
paid as at the date of this variation to the award.
“Overaward payment” is defined as the amount
(whether it be termed “Overaward payment”, “at-
tendance bonus”, or any similar term) which an
employee would receive in excess of the “award
wage” for the classification in which such employee
is engaged. Provided that such payment shall ex-
clude overtime, shift allowances, penalty rates,
disability allowances, fares and travelling time al-
lowances and any other ancillary payments of a like
nature prescribed by this award.

(c) Arbitrated Safety Net Adjustments
The rates of pay in this award include arbitrated
safety net adjustments available since December
1993, under the Arbitrated Safety Net Adjustment
Principle.
These arbitrated safety net adjustments may be off-
set against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above
the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial
agreement.
Increases in rates of pay otherwise made under the
State Wage Case Principles, excepting those result-
ing from enterprise agreements, are not to be used
to offset arbitrated safety net adjustments.

(2) In-Charge Rates
An employee (other than a Chef, Housekeeper/Supervisor,

Head Waiter/ Waitress of Head Steward/Stewardess) who is
appointed and placed in charge of other employees by the
employer shall be paid the following rates in addition to his
or her normal wage.

Per
Fortnight

(a) if placed in charge of less than
6 employees ............................................... 19.80

(b) if placed in charge of 6 to 10 employees ... 26.50
(c) if placed in charge of 11 to 20 employees . 30.50
(d) if placed in charge of more than

20 employees ............................................. 51.00

21A.—MINIMUM WAGE—ADULT MALES &
FEMALES

Notwithstanding the terms of this award no adult employee
shall be paid less than the Minimum Adult Wage unless other-
wise provided in this clause.

(1) The Minimum Adult Wage for a full-time adult employee
is $400.40 per week payable from the beginning of the first
pay period commencing on or after 1st August 2000.

(2) Unless otherwise provided in this clause, adults employed
as casual or part-time employees shall not be paid less than
“pro rata” the Minimum Adult Wage according to the hours
worked.

(3) Juniors shall be paid no less than the wage determined
by applying the percentage prescribed in the junior rates pro-
vision to the Minimum Adult Wage.

(4) The Minimum Adult Wage shall not apply to appren-
tices, employees engaged on traineeships or to other categories
of employees who by prescription are paid less than the Mini-
mum Adult Wage.

(5) Subject to this clause the Minimum Adult Wage shall
(a) apply to all work in ordinary hours.
(b) apply to calculation of overtime and all other pen-

alty rates, superannuation, payments during sick
leave, long service leave and annual leave and for
all other purposes of this award.

(6) (a) An apprentice, twenty one years of age or over, shall
not be paid less than the minimum weekly rate of pay for an
employee 21 years of age or more as prescribed by the Mini-
mum Weekly Pay Order made pursuant to the Minimum
Conditions of Employment Act, 1993, as his ordinary rate of
pay in respect of the ordinary hours of work prescribed by
this award.

(b) Where the said rate of pay is applicable the same rate
shall be payable on holidays, during annual leave, sick leave,
long service leave and any other leave prescribed by this agree-
ment.

(c) Notwithstanding the foregoing, where in this award an
additional rate is prescribed for any work as a percentage,
fraction or multiple of the ordinary rate of pay, it shall be
calculated upon the rate prescribed in this award for the clas-
sification in which the employee is employed.

(7) The rates of pay in this award include the minimum
weekly wage for adult employees payable under the July 2000
State Wage Case Decision. Any increase arising from the in-
sertion of the adult minimum wage will be offset against any
equivalent amount in rates of pay received by employees whose
wages and conditions of employment are regulated by this
award which are above the wage rates prescribed in the award.
Such above award payments include wages payable pursuant
Lo enterprise agreements, consent awards or award variations
to give effect to enterprise agreements and over award arrange-
ments. Absorption which is contrary to the terms of an
agreement is not required.

Increases under previous State Wage Case Principles or un-
der the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to
offset the Adult Minimum Wage.

22.—JUNIOR WORKERS
(1) Subject to the provisions of the Liquor Licensing Act,

1988, workers under the age of twenty-one years may be
employed as junior workers in any of the occupations cov-
ered by this award, other than an apprenticeship trade.
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(2) The minimum fortnightly rates of wages for work in
ordinary time to be paid to junior workers shall be as fol-
lows—

Percentage of the
Lowest adult male or

female total rate
Under 16 years of age 50
Between 16 and 17 years of age 60
Between 17 and 18 years of age 70
Between 18 and 19 years of age 80
Between 19 and 20 years of age 90
At 20 years of age and over Full Adult Rates

Provided that any junior worker employed in classifications
(5) and (6) in Clause 21.—Wages of this award, shall be paid
full adult rates.

(3) No junior worker aged 18 or 19 years, who is currently
employed by an employer party to this award shall, whilst
that employment continues, suffer any diminution in his cur-
rent rate of pay as a result of the introduction of the provisions
of subclause (2) of this clause.

23.—APPRENTICES
(1) Apprentices may be taken to the trade of cooking in the

ratio of one apprentice for every two or fraction of two (the
fraction being not less than one) journeymen employed and
shall not be taken in excess of that ratio unless—

(a) the Union so agrees; or
(b) the Commission so determines.

(2) Wages (per fortnight) expressed as a percentage of the
“Tradesman’s Rate”.

(a) Four Year Term— ............................ %
First year .......................................... 42
Second year ..................................... 55
Third year ........................................ 75
Fourth year ...................................... 88

(b) Three and a Half Year Term— ......... %
First six months ............................... 42
Next year ......................................... 55
Next following year ......................... 75
Final year ......................................... 88

(c) Three Year Term—
First year .......................................... 55
Second year ..................................... 75
Third year ........................................ 88

(d) For the purposes of this subclause the term “Trades-
man’s Rate” means the total rate payable to a
“Qualified Cook”, as prescribed in Clause 21.—
Wages of this Award.

24.—BAR WORK
(1) Any employee, other than a Bar Attendant who, in addi-

tion to his or her normal duties is required to dispense liquor
from a bar, shall be paid a flat rate of 77 cents per day in
addition to the rate prescribed for such normal duties.

(2) Any employee employed as a Bar Attendant who, in ad-
dition to the ordinary work of such classification, is required
to be responsible for and/or the purchasing of stock, shall be
paid an amount of $12.70 per fortnight in addition to the rate
prescribed for a Bar Attendant.

(3) An employee employed as a Bar Attendant who, in ad-
dition to the ordinary work of such classification, is required
to operate a computer terminal for the receipt and payments
of bets, shall be paid an amount of $12.70 per fortnight in
addition to the rate prescribed for a Bar Attendant.

25.—HIGHER DUTIES
(1) Any worker performing work for two or more hours in

any day on duties carrying a higher prescribed rate of wage
than that in which he is engaged, shall be paid the higher wage
for the time so employed, provided that where a worker is
engaged for more than half of one day or shift on duties car-
rying a higher rate he shall be paid the higher rate for such
day or shift.

(2) Any worker who is required to perform duties carrying a
lower prescribed rate of wage, shall do so without any loss of
pay.

26.—UNIFORMS AND LAUNDERING
(1) Where the employer requires any special uniform to be

worn such special uniform shall be provided by the employer
and shall remain the property of the employer. A special uni-
form shall consist of such articles or clothing such as
monogrammed or coloured jackets, dresses, blouses, overalls,
aprons, caps, collars, cuffs or other special apparel which the
employer may require a worker to wear whilst on duty; pro-
vided that the ordinary apparel usually worn by Waiters and
Stewards shall not be deemed to be special uniforms within
the meaning of this clause.

(2) Subject to subclause (3) hereof, an employer requiring
any of the articles of clothing to be worn as described in
subclause (1) of this clause, shall cause such clothing to be
laundered at his/her own expense or otherwise shall pay to
the employee concerned $5.10 per fortnight worked as a laun-
dry allowance. The allowance provided herein shall be halved
for employees who work less than thirty-eight ordinary hours
each fortnight.

(3) Where a cook wears the ordinary apparel- usually worn
by cooks such as black and white check trousers, white shirt,
white apron and cap, such garments shall be laundered at the
employer’s expense or otherwise the employee shall be paid
$7.70 per fortnight worked as a laundry allowance. The al-
lowance provided herein shall be halved for employees who
work less than thirty-eight ordinary hours each fortnight.

(4) Any dispute in respect to the application of this clause
may be referred to a Board of Reference.

27.—PROTECTIVE CLOTHING
(1) Employees who are required to wash dishes, clean toi-

lets or otherwise handle detergents, acids, soaps or any
injurious substances, shall be supplied with rubber gloves free
of charge by the employer, or be paid, in lieu, an allowance of
$2.50 per fortnight worked. The allowance provided herein
shall be halved for employees who work less than thirty-eight
ordinary hours each fortnight.

(2) Where the conditions of work are such that workers are
unable to avoid their clothing becoming dirty or wet, they
shall be supplied with suitable protective clothing free of
charge by the employer.

(3) Where the conditions of work are such that workers are
unable to avoid their feet becoming wet, they shall be sup-
plied by the employer free of charge with suitable protective
foot-wear.

(4) All articles supplied shall remain the property of the
employer and shall be returned when required, in good order
and condition, fair wear and tear expected.

(5) Any dispute in respect to the application of this clause
may be referred to a Board of Reference.

28.—WORKERS’ EQUIPMENT
All knives, choppers, tools, brushes, towels and other uten-

sils, implements and material which may be required to be-used
by the employee for the purpose of carrying out his/her du-
ties, shall be supplied by the employer free Of charge. Provided
that where an employee is required by the employer to use
his/her own knives he shall be paid an allowance of $10.30
per fortnight worked. The allowance provided herein shall be
halved for employees who work less than thirty-eight ordi-
nary hours each fortnight.

29.—LIMITATION OF WORK—DELETED
30.—BOARD AND/OR LODGING

(1) No worker shall be compelled to board and/or lodge on
the employer’s premises and it shall not be a condition of
employment that any worker shall board and/or lodge on the
employer’s premises, but where by mutual consent board and/
or lodging is provided, the employer shall be entitled to de-
duct in respect of such worker the following maximum
amounts per fortnight—

(a) Full board and lodging of 42 meals per fortnight—
(i) Single accommodation $121.10

(ii) Shared accommodation $90.90
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(b) Individual meals $2.25  each
(c) Junior workers who are in receipt of less than the

full adult rates, shall not have deducted an amount
in excess of 70 per cent of the rates prescribed in
paragraph (a) hereof.

(d) The rates prescribed in paragraph (a) hereof shall be
reduced pro rata for any period less than a fortnight.

(2) Mutual consent for the purpose of this clause means a
document which the worker has signed agreeing to the amount
of board and/or lodging offered by the employer. Such agree-
ment may be cancelled by either party giving fourteen days’
notice in writing to the other party.

(3) Workers sleeping in shall be provided with a common
sitting room apart from their bedrooms and shall have access
to a properly equipped bathroom and also have access to a
laundry at such times as are mutually agreed upon between
the worker and the employer. Provided where a worker is re-
quired to use a coin operated washing machine and/or dryer
in a laundry, the board and/or lodging charges for that worker
shall be reduced by the amount of $2.60 per fortnight.

(4) Any dispute in respect to the application of this clause
may be referred to a Board of Reference.

31.—TRAVELLING FACILITIES
(1) Where a worker is detained at work until it is too late to

travel by the last ordinary bus, train or other regular public
conveyance to his usual place of residence the employer shall
provide proper conveyance free of charge.

(2) If a worker is required to start work before the first ordi-
nary means of public conveyance (hereinbefore described) is
available to convey him from his usual place of residence to
the place of employment, the employer shall provide a con-
veyance free of charge.

(3) Where a worker is engaged by an employer to proceed
to work at a place above the 26th parallel of South Latitude,
the fares of such worker shall be paid by the employer who
may deduct the amount thereof from the worker’s first and
subsequent wages. Provided that such amount deducted shall
not exceed fifty per cent of the worker’s wage. Provided fur-
ther that the amount so deducted shall be refunded to the
worker if he works for the employer for at least six months, or
if the worker’s services are terminated by the employer be-
fore that time, for any reason other than misconduct.

(4) If a worker referred to in subclause (3) hereof continues
to work for the employer for six months or longer, he shall
upon the termination of his services, other than for miscon-
duct, be supplied with a return ticket to the place of engagement
if he is so returning to that place, or alternatively be paid an
amount equivalent to such return ticket.

(5) The provisions of subclauses (1) and (2) of this clause
do not apply to a worker who usually has his or her own means
of conveyance.

32.—RECORD
(1) Each employer bound by this award shall maintain a

record at each establishment containing the following infor-
mation relating to each worker—

(a) The name and address given by the worker;
(b) The age of the worker if paid as a junior worker;
(c) The classification of the worker and whether the

worker is full-time, part-time or casual;
(d) The commencing and finishing times of each period

of work each day;
(e) The number of ordinary hours and the number of

overtime hours worked each day and the totals for
each pay period; and

(f) The wages and any allowances paid to the worker
each pay period and any deductions made therefrom.

(2) (a) At the time of payment of wages the worker may be
given a pay slip showing that part of the record specified in
paragraphs (e) and (f) of subclause (1) with respect to the pay
period for which payment is being made.

(b) If a pay slip is not given to the worker as prescribed in
paragraph (a) hereof the worker shall be required to inspect
the record and to sign it, if correct, at the time of payment.
The employer shall not unreasonably withhold the record from
inspection by the worker.

(3) (a) The record may be maintained in one or more parts
depending on the system of recording used by the employer
provided that if the record is maintained in more than one
part, those parts shall be kept in such a manner as will enable
the inspection referred to in subclauses (2) and (4) to be con-
ducted at the one establishment.

(b) The employer may, if it is part of normal business prac-
tice, periodically send the record or any part of the record to
another person, provided that the provision of this paragraph
shall not relieve the employer from the obligations with re-
spect to provisions contained elsewhere in this clause.

(c) Before exercising a power of inspection the representa-
tive shall give reasonable notice of not less than 24 hours to
the employer.

Subject to this clause the record shall be available for in-
spection by a duly authorised official of the union on the
employer’s premises from Monday to Friday, both inclusive,
between the hours of 9.00 am to 5.00 pm (excepting the pe-
riod between 12.00 noon and 2.00 pm). In the case of any
establishment which is only open for business after 5.00 pm
or on a Saturday or Sunday, the record shall be open for in-
spection during all business hours of that establishment.

(d) The union official shall be permitted reasonable time to
inspect the record and, if he requires, take an extract or copy
of any of the information contained therein.

(4) (a) If, for any reason, the record is not available for in-
spection by the union official when the request is made, the
union official and the employer or his agent may fix a mutu-
ally convenient time for the inspection to take place.

(b) If a mutually convenient time cannot be fixed, the union
official may advise the employer in writing that he requires to
inspect the record in accordance with the provisions of this
award and shall specify the period contained in the record
which he requires to inspect.

(c) Within 10 days of receipt of such advice—
(i) Employers who normally keep the record at a place

more than 40 kilometres from the GPO, Perth shall
send a copy of that part of the record specified to the
office of the union; and

(ii) Employers who normally keep the record at a place
less than 40 kilometres from the GPO, Perth shall
make the record available to the union officials at
the time specified by the union official. If the record
is not then made available to the union officials the
employer shall within three days send a copy of that
part of the record specified to the office of the un-
ion.

(d) In the event of a demand made by the union which the
employer considers unreasonable the employer may apply to
the Western Australian Industrial Relations Commission for
direction. An application to the Western Australian Industrial
Relations Commission by an employer for direction will sub-
ject to that direction, stay the requirements contained elsewhere
in this subclause.

33.—ROSTER
(1) A roster of the ordinary working hours shall be exhib-

ited in each establishment in such place as it may be
conveniently and readily seen by each worker concerned.

(2) Such roster shall show—
(a) the name of each worker; and
(b) the hours to be worked by each worker each day.

(3) The roster shall be open for inspection to a duly accred-
ited representative of the union at such times as the “Record”
is so open for inspection.

(4) The roster shall be drawn up in such a manner as to
show the ordinary working hours of each worker (other than a
casual worker) for at least a week in advance of the date of the
roster, and may only be altered on account of the sickness of
any worker, or by mutual consent between the worker and the
employer, or by the employer giving at least three day’s no-
tice of such alteration to the worker.

34.—CHANGE AND REST ROOMS
Each employer shall provide a change and rest room in cases

where workers do not reside on the premises, which shall be
adequately lighted and ventilated and be sufficiently roomy
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to accommodate all workers likely to use it at the one time.
Such rest rooms shall be provided with a lounge, couch or
bed, steel or vermin-proof lockers, suitable floor coverings,
and a table or tables with adequate seating accommodation
where workers may partake of meals. These workers shall have
access to a bathroom with hot and cold water facilities.

Where an employer is unable to provide for workers the
facilities prescribed in this clause, he may refer any matter in
dispute to a Board of Reference.

35.—FIRST AID KIT
In each establishment the employer shall provide and con-

tinuously maintain at a place easily accessible to all workers
an adequate First Aid Kit.

36.—POSTING OF AWARD AND UNION NOTICES
(1) A copy of this award, if supplied by the union, shall be

exhibited by the employer on his business premises in such a
place where it may be conveniently and readily seen by each
worker.

(2) The Secretary of the union, or any other duly accredited
representative of the union shall be permitted to post notices
relating to union business in such a place where it may be
conveniently and readily seen by each worker.

37.—SUPERANNUATION
The superannuation provisions contained herein operate

subject to the requirements of the hereinafter prescribed pro-
vision titled—Compliance, Nomination and Transition.

(1) Statutory Obligations—
An employer’s obligation to contribute into an approved
superannuation fund, arising out of the provisions of the
Superannuation Guarantee Charge Act 1992, shall be
made in accordance with the provisions of this clause.

(2) Definitions—
(a) “Approved Occupational Superannuation Fund”

means a superannuation fund which complies with
the Occupational Superannuation Standards Act,
1987.

(b) “Ordinary Time Earnings” means the base classifi-
cation rate, including supplementary payments where
appropriate, in charge rates, shift penalties and any
overaward payments, together with any other all
purpose allowance or penalty payment for work in
ordinary time and shall include in respect to casual
employees the appropriate casual loadings prescribed
by this award, but shall exclude any payment for
overtime worked.

(3) An employer’s contribution into an approved occupa-
tional superannuation fund shall be calculated upon the
employee’s ordinary time earnings as defined.

(4) Funds—
An employer’s contribution into a superannuation fund
shall be made into any of the following approved occu-
pational superannuation funds:

(a) The Host West Superannuation Fund adminis-
tered by—
Nexis Propriety Limited
111 St George’s Terrace
PERTH WA 6000; or

(b) Westscheme Superannuation Fund administered
by—

The Administrator—Westscheme
Jacques Martin Pty Ltd
88 Colin Street
WEST PERTH WA 6005; or,

(c) any other approved occupational superannuation
fund into which the employer, at the date of this
amendment, was contributing for employees cov-
ered by this award; or

(d) any other approved occupational superannuation
fund into which the employer chooses to con-
tribute for employees covered by this award and
which fund is then being used for the purpose of
contributions made on behalf of the majority of
the employer’s workforce; or

(e) any other approved occupational superannuation
fund (not coming within the provisions of para-
graphs (c) and (d) of this subclause) into which
the employer and a majority of employees choose
to make the superannuation contributions.

(5) Disputes Relating to Choice of Fund—
(a) In the case of an approved superannuation fund cho-

sen pursuant to the provisions of subclause (4)(e) of
this clause, the employer shall notify the Union in
writing of the name of the fund into which the con-
tributions are to be made.

(b) Within 30 days of the notice referred to in paragraph
(a) of this subclause, the Union may challenge the
suitability of the fund chosen and, when no agree-
ment can be reached with the employer, it may refer
the matter to the Western Australian Industrial Rela-
tions Commission for resolution.

(6) Employees’ Additional Voluntary Contributions—
Where the rules of the fund allow an employee to make
additional contributions to the fund the employer shall,
where an election is made, upon the direction of the em-
ployee deduct contributions for the employee’s wages and
pay them to the fund in accordance with the direction of
the employee and the rules of the fund.

(7) Employee to be Advised of Entitlement—
(a) The employer shall, no later than the end of the first

pay period following the date of operation of this
clause or the date the employee commences employ-
ment, notify each employee, who is not a member
of the fund chosen pursuant to subclause (4) hereof,
of a right to a superannuation entitlement consistent
with the statutory obligations referred to in subclause
(1) of this clause, and provide the employee with an
application to join the fund together with any writ-
ten material explaining the fund.

(b) Notwithstanding any other provision of this clause,
it shall be the employee’s responsibility to make an
election, within the rules of the fund, whether or not
a portion of the contribution made on his/her behalf
should be allocated against the cost of a death or
disablement benefit as provided by the fund.

Compliance, Nomination and Transition
Notwithstanding anything contained elsewhere herein which

requires that contribution be made to a superannuation fund
or scheme in respect of an employee, on and from 30 June
1998—

(a) Any such fund or scheme shall no longer be a com-
plying superannuation fund or scheme for the
purposes of this clause unless—

(i) the fund or scheme is a complying fund or
scheme within the meaning of the Superan-
nuation Guarantee (Administration) Act 1992
of the Commonwealth; and

(ii) under the governing rules of the fund or
scheme, contributions may be made by or in
respect of the employee permitted to nomi-
nate a fund or scheme;

(b) The employee shall be entitled to nominate the com-
plying superannuation fund or scheme to which
contributions are to be made by or in respect of the
employee;

(c) The employer shall notify the employee of the enti-
tlement to nominate a complying superannuation
fund or scheme as soon as practicable;

(d) A nomination or notification of the type referred to
in paragraphs (b) and (c) of this subclause shall, sub-
ject to the requirements of regulations made pursuant
to the Industrial Relations Legislation Amendment
and Repeal Act 1995, be given in writing to the em-
ployer or the employee to whom such is directed;

(e) The employee and employer shall be bound by the
nomination of the employee unless the employee and
employer agree to change the complying superan-
nuation fund or scheme to which contributions are
to be made;
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(f) The employer shall not unreasonably refuse to agree
to a change of complying superannuation fund or
scheme requested by a employee;

Provided that on and from 30 June 1998, and until an em-
ployee thereafter nominates a complying superannuation fund
or scheme—

(g) if one or more complying superannuation funds or
schemes to which contributions may be made be
specified herein, the employer is required to make
contributions to that fund or scheme, or one of those
funds or schemes nominated by the employer;

or
(h) if no complying superannuation fund or scheme to

which contributions may be made be specified
herein, the employer is required to make contribu-
tions to a complying fund or scheme nominated by
the employer.

38.—AUSTRALIAN TRAINEESHIP SYSTEM
(1) Scope—

This clause shall apply to a trainee employed under the
Australian Traineeship System by an employer approved
by the State Management Committee

(2) Definitions—
For the purpose of this clause—

The “Australian Traineeship System” means a struc-
tured system of on-the-job training with an employer
and off-the-job training in a Technical and Further
Education College or other training provider ap-
proved by the State Management Committee.
“Trainee” means an employee engaged under the
terms of this award and in accordance with the pro-
visions of an Australian Traineeship established
pursuant to Section 37D of the Industrial and Com-
mercial Training Act 1975 and approved by the State
Management Committee.
“Traineeship Scheme” is a formal agreement of train-
ing approved by the State Management Committee
and registered pursuant to Section 37D of the In-
dustrial and Commercial Training Act, 1975.
“State Management Committee” means a Commit-
tee comprising representatives from the
Confederation of Western Australian Industry, the
Trades and Labor Council of Western Australia,
Technical and Further Education (TAFE) and the
relevant Federal and State Government Departments
which approve traineeship arrangements by agree-
ment of each of the parties. The State Management
Committee may be established pursuant to the pro-
visions of the Industrial and Commercial training
Act, 1975, or any amendment to or substitution of
that Act, provided that any Committee or body es-
tablished in lieu of the State Management Committee
has the same representatives structure and decision
making processes as that Committee.

(3) Objective—
(a) The object of this clause is to provide the form and

substance of the conditions of employment, includ-
ing the rates of pay, applicable to persons engaged
under the Australian Traineeship System (ATS) and
who, being a trainee under that system, is covered
by this award.

(b) An objective of the Australian Traineeship System
is to provide employment and training opportuni-
ties for young people so as to enhance their skill
levels and future employment prospects.

(4) Form of Traineeship Agreement—
(a) A traineeship shall be entered into by means of writ-

ten agreement in a form approved by the State
Management Committee and registered in accord-
ance with the provision of the Industrial and
Commercial Training Act, 1975.

(b) A trainee shall not be engaged on a part-time or
casual basis.

(c) The Traineeship Scheme shall be for a minimum
period of 12 months but this period may be varied

with the agreement of the union and the employer
and with the approval of the State Management Com-
mittee.

(5) Duties and Responsibilities—
(a) A trainee shall participate in the approved on-the-job

training scheme and attend the approved off-the-job
training as prescribed in the training system.

(b) An employer shall release a trainee from work to
attend the prescribed off-the-job training course and
shall provide the on-the-job training approved by
the State Management Committee.

(c) The employer shall provide the level of supervision
in accordance with the approved training scheme
during the traineeship period.

(d) (i) The overall Traineeship Scheme will be moni-
tored by officers of the Department of
Employment and Training.

(ii) An accredited representative of the union shall
have access during ordinary working hours to
inspect the relevant training records and work
books and subject to the approval of the em-
ployer, which shall not be unreasonably
withheld, may interview a trainee with respect
to his/her progress in the Scheme.

(e) An employer shall not, as a consequence of engag-
ing a trainee pursuant to the provisions of this clause,
terminate or otherwise prejudice the employment of
any full-time employee of that employer.

(6) Overtime and Shift Work—
Overtime and Shift Work shall not be worked by trainees

except to enable the requirements of the training scheme to be
effected. When overtime and shift work are worked the rel-
evant penalties and allowances of the award based on the trainee
wage will apply. No trainee shall work overtime or shift work
alone.

(7) Wage Rates—
The wage rate payable to a trainee shall be determined
by multiplying 50% of the appropriate fortnightly wage
rate prescribed by this award by 39, which represents the
actual number of weeks spent on the job, and dividing
that sum by 52 to provide a weekly wage. Such wage
shall be payable to the trainee in accordance with the
provisions of Clause 20.—Payment of Wages of this
award.

39.—UNDER-RATE WORKERS
(1) Any worker who by reason of old age or infirmity is

unable to earn the minimum wage, may be paid such lesser
wage as may from time to time be agreed upon in writing
between the Union and the employer.

(2) In the event of no agreement being arrived at, the matter
may be referred to a Board of Reference for determination.

(3) After application has been made to a Board, and pend-
ing that Board’s decision the worker shall be entitled to work
for and be employed at the proposed lesser rate.

40.—PROHIBITION OF CONTRACTING OUT OF
AWARD

All workers covered by the terms of this award shall be paid
not less than the wages prescribed by this award and shall
work in accordance with provisions not less advantageous to
him than the provisions of this award, notwithstanding any-
thing that may be determined to the contrary by the employer,
or by the employer in agreement with the worker.

41.—BREAKDOWNS
The employer shall be entitled to deduct payment for any

day or portion of a day upon which the worker cannot be
usefully employed, because of any strike by the Union or
Unions affiliated with it, or by any other Association or Un-
ion, or through the breakdown of the employer’s machinery
or any stoppage of work by any cause which the employer
cannot reasonably prevent.

42.—LOCATION ALLOWANCE
Subject to the provisions of this clause, in addition to the

rates prescribed in the wages clause of this award, an em-
ployee shall be paid the following weekly allowances when
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employed in the towns prescribed hereunder. Provided that
where the wages are prescribed as fortnightly rates of pay,
these allowances shall be shown as fortnightly allowances.

TOWN PER WEEK
Agnew $15.60
Argyle $40.70
Balladonia $15.40
Barrow Island $26.50
Boulder $6.40
Broome $24.80
Bullfinch $7.40
Carnarvon $12.70
Cockatoo Island $27.30
Coolgardie $6.40
Cue $15.90
Dampier $21.50
Denham $12.70
Derby $25.90
Esperance $4.70
Eucla $17.40
Exmouth $22.30
Fitzroy Crossing $31.20
Goldsworthy $14.10
Halls Creek $35.60
Kalbarri $5.30
Kalgoorlie $6.40
Kambalda $6.40
Karratha $25.60
Koolan Island $27.30
Koolyanobbing $7.40
Kununurra $40.70
Laverton $15.80
Learmonth $22.30
Leinster $15.60
Leonora $15.80
Madura $16.40
Marble Bar $38.90
Meekatharra $13.70
Mount Magnet $17.00
Mundrabilla $16.90
Newman $14.90
Norseman $13.30
Nullagine $38.80
Onslow $26.50
Pannawonica $20.10
Paraburdoo $20.00
Port Hedland $21.40
Ravensthorpe $8.30
Roebourne $29.40
Sandstone $15.60
Shark Bay $12.70
Shay Gap $14.10
Southern Cross $7.40
Telfer $36.10
Teutonic Bore $15.60
Tom Price $20.00
Whim Creek $25.40
Wickham $24.70
Wiluna $15.90
Wittenoom $34.40
Wyndham $38.40
(2) Except as provided in subclause (3) of this clause, an

employee who has—
(a) a dependent shall be paid double the allowance pre-

scribed in subclause (1) of this clause;
(b) a partial dependent shall be paid the allowance pre-

scribed in subclause (1) of this clause plus the
difference between that rate and the amount such
partial dependent is receiving by way of a district or
location allowance.

(3) Where an employee—
(a) is provided with board and lodging by his/her em-

ployer, free of charge; or
(b) is provided with an allowance in lieu of board and

lodging by virtue of the award or an order or agree-
ment made pursuant to the Act;

such employee shall be paid 662/
3
 per cent of the allowances

prescribed in subclause (1) of this clause.

The provisions of paragraph (b) of this subclause shall have
effect on and from the 24th day of July, 1990.

(4) Subject to subclause (2) of this clause, junior employ-
ees, casual employees, part time employees, apprentices
receiving less than adult rate and employees employed for
less than a full week shall receive that proportion of the loca-
tion allowance as equates with the proportion that their wage
for ordinary hours that week is to the adult rate for the work
performed.

(5) Where an employee is on annual leave or receives pay-
ment in lieu of annual leave he/she shall be paid for the period
of such leave the location allowance to which he/she would
ordinarily be entitled.

(6) Where an employee is on long service leave or other
approved leave with pay (other than annual leave) he/she shall
only be paid location allowance for the period of such leave
he/she remains in the location in which he/she is employed.

(7) For the purposes of this clause—
(a) “Dependant” shall mean—

(i) a spouse or defacto spouse; or
(ii) a child where there is no spouse or defacto

spouse;
who does not receive a location allowance or who, if in
receipt of a salary or wage package, receives no consid-
eration for which the location allowance is payable
pursuant to the provisions of this clause.
(b) “Partial Dependant” shall mean a “dependent” as pre-

scribed in paragraph (a) of this subclause who
receives a location allowance which is less than the
location allowance prescribed in subclause (1) of this
clause or who, if in receipt of a salary or wage pack-
age, receives less than a full consideration for which
the location allowance is payable pursuant to the
provisions of this clause.

(8) Where an employee is employed in a town or location not
specified in this clause the allowance payable for the purpose of
subclause (1) of this clause shall be such amount as may be agreed
between Australian Mines and Metals Association, the Chamber
of Commerce and Industry of Western Australia and the Trades
and Labor Council of Western Australia or, failing such agree-
ment, as may be determined by the Commission.

(9) Subject to the making of a General Order pursuant to
s.50 of the Act, that part of each location allowance represent-
ing prices shall be varied from the beginning of the first pay
period commencing on or after the 1st day in July of each year
in accordance with the annual percentage change in the Con-
sumer Price Index (excluding housing), for Perth measured to
the end of the immediately preceding March quarter, the cal-
culation to be taken to the nearest ten cents.

43.—MATERNITY LEAVE
(1) Eligibility for Maternity Leave
An employee who becomes pregnant shall, upon produc-

tion to her employer of a certificate from a duly qualified
medical practitioner stating the presumed date of her confine-
ment, be entitled to maternity leave provided that she has had
not less than 12 months’ continuous service with that employer
immediately preceding the date upon which she proceeds upon
such leave.

For the purposes of this clause—
(a) An employee shall include a part-time employee but

shall not include an employee engaged upon casual
or seasonal work.

(b) Maternity leave shall mean unpaid maternity leave.
(2) Period of Leave and Commencement of Leave

(a) Subject to subclauses (3) and (6) hereof, the period
of maternity leave shall be for an unbroken period
of from 12 to 52 weeks and shall include a period of
six weeks’ compulsory leave to be taken immedi-
ately before the presumed date of confinement and
a period of six weeks’ compulsory leave to be taken
immediately following confinement.

(b) An employee shall, not less than 10 weeks prior to
the presumed date of confinement, give notice in
writing to her employer stating the presumed date
of confinement.
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(c) An employee shall give not less than four weeks’
notice in writing to her employer of the date upon
which she proposes to commence maternity leave,
stating the period of leave to be taken.

(d) An employee shall not be in breach of this order as a
consequence of failure to give the stipulated period
of notice in accordance with paragraph (c) hereof if
such failure is occasioned by the confinement oc-
curring earlier than the presumed date.

(3) Transfer to a Safe Job
Where in the opinion of a duly qualified medical practi-

tioner, illness or risks arising out of the pregnancy or hazards
connected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work,
the employee shall, if the employer deems it practicable, be
transferred to a safe job at the rate and on the conditions at-
taching to that job until the commencement of maternity leave.

If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to, take leave
for such period as is certified necessary by a duly qualified
medical practitioner. Such leave shall be treated as maternity
leave for the purposes of subclauses (7), (8), (9) and (10)
hereof.

(4) Variation of Period of Maternity Leave
(a) Provided the addition does not extend the maternity

leave beyond 52 weeks, the period may be length-
ened once only, save with the agreement of the
employer, by the employee giving not less than 14
days’ notice in writing stating the period by which
the leave is to be lengthened.

(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving not
less than 14 days’ notice in writing stating the pe-
riod by which the leave is to be shortened.

(5) Cancellation of Maternity Leave
(a) Maternity leave, applied for but not commenced,

shall be cancelled when the pregnancy of an em-
ployee terminates other than by the birth of a living
child.

(b) Where the pregnancy of an employee then on ma-
ternity leave terminates other than by the birth of a
living child, it shall be the right of the employee to
resume work at a time nominated by the employer
which shall not exceed four weeks from the date of
notice in writing by the employee to the employer
that she desires to resume work.

(6) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then—

(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certi-
fies as necessary before her return to work, or

(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.

(b) Where an employee not then on maternity leave suf-
fers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a duly qualified medical
practitioner certifies as necessary before her return
to work, provided that the aggregate of paid sick
leave, special maternity leave and maternity leave
shall not exceed 52 weeks.

(c) For the purposes of subclauses (7), (8) and (9) hereof,
maternity leave shall include special maternity leave.

(d) An employee returning to work after the comple-
tion of a period of leave taken pursuant to this
subclause shall be entitled to the position which she
held immediately before proceeding on such leave

or, in the case of an employee who was transferred
to a safe job pursuant to subclause (3), to the posi-
tion she held immediately before such transfer.
Where such position no longer exists but there are
other positions available, for which the employee is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(7) Maternity Leave and Other Leave Entitlements
Provided the aggregate of leave including leave taken pur-

suant to subclauses (3) and (6) hereof does not exceed 52
weeks—

(a) An employee may, in lieu of or in conjunction with
maternity leave, take any annual leave or long serv-
ice leave or any part thereof to which she is then
entitled.

(b) Paid sick leave or other paid authorised award ab-
sences (excluding annual leave or long service leave),
shall not be available to an employee during her ab-
sence on maternity leave.

(8) Effect of Maternity Leave on Employment
Notwithstanding any award, or other provision to the con-

trary, absence on maternity leave shall not break the continuity
of service of an employee but shall not be taken into account
in calculating the period of service for any purpose of the
award.

(9) Termination of Employment
(a) An employee on maternity leave may terminate her

employment at any time during the period of leave
by notice given in accordance with this award.

(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the
rights of an employer in relation to termination of
employment are not hereby affected.

(10) Return to Work After Maternity Leave
(a) An employee shall confirm her intention of return-

ing to her work by notice in writing to the employer
given not less than four weeks prior to the expira-
tion of her period of maternity leave.

(b) An employee, upon the expiration of the notice re-
quired by paragraph (a) hereof, shall be entitled to
the position which she held immediately before pro-
ceeding on maternity leave or, in the case of an
employee who was transferred to a safe job pursu-
ant to subclause (3), to the position which she held
immediately before such transfer. Where such posi-
tion no longer exists but there are other positions
available for which the employee is qualified and
the duties of which she is capable of performing,
she shall be entitled to a position as nearly compara-
ble in status and salary or wage to that of her former
position.

(11) Replacement Employees
(a) A replacement employee is an employee specifically

engaged as a result of a employee proceeding on
maternity leave.

(b) Before an employer engages a replacement employee
under this subclause, the employer shall inform that
person of the temporary nature of the employment
and of the rights of the employee who is being re-
placed.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in
order to replace an employee exercising her rights
under this clause, the employer shall inform that
person of the temporary nature of the promotion or
transfer and of the rights of the employee who is
being replaced.

(d) Provided that nothing in this subclause shall be con-
strued as requiring an employer to engage a
replacement employee.

(e) A replacement employee shall not be entitled to any
of the rights conferred by this clause except where
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her employment continues beyond the 12 months
qualifying period.

44.—TRAINEES
(1) Trainees may be employed in any of the classifications

of work covered by this Award, other than an apprenticeship
trade, for any specified period of time as may be agreed upon
in writing between the Union and the employer concerned.

(2) The wage rate to be paid to a Trainee shall not be less
than 70 per cent of the total wage rate prescribed for classifi-
cation (5) in Clause 21.—Wages of this Award. Provided that
no Trainee 21 years of age and over shall be paid less than the
adult male minimum wage as prescribed from time to time by
the Western Australian Industrial Relations Commission.

45.—ENTERPRISE FLEXIBILITY
(1) Employers and employees covered by this award may

negotiate and reach agreement to apply to vary any provision
of this award so as to make the enterprise or workplace oper-
ate more efficiently according to its particular needs.

(2) Employees may seek advice from, or be represented by,
the union during the negotiations for an agreement.

(3) Where agreement is reached at an enterprise or workplace
and where giving effect to such agreement requires this award,
as it applies at the enterprise or workplace, to be varied, an
application to vary the award shall be made to the Commis-
sion.

(4) A copy of the agreement shall be made available in writ-
ing to all employees at the enterprise or workplace and to the
union party to this award.

(5) The union shall not unreasonably oppose the applica-
tion to vary the award to give effect to the terms of the
agreement.

(6) When this award is varied to give effect to an agreement
made pursuant to this clause the variation shall become a sched-
ule to this award and the variation shall take precedence over
any provision of this award to the extent of any expressly iden-
tified inconsistency.

(7) The agreement must meet the following requirements to
enable the Commission to vary this award to give effect to
it—

(a) that the purpose of the agreement is to make the en-
terprise or workplace operate more efficiently
according to its particular needs;

(b) that the majority of employees covered by the agree-
ment genuinely agree to it;

(c) where the union has members at the enterprise or
workplace, the union has been given reasonable ad-
vice of the intention to negotiate an agreement,
provided that this paragraph shall not apply where
the employer could not reasonably be expected to
have known the union has members at the enterprise
or workplace;

(d) that the award variation necessitated by the agree-
ment does not in relation to their terms and conditions
of employment, disadvantage the employees who
would be affected by the variation.

(8) For the purposes of subclause (7) hereof, an agreement
is taken to disadvantage employees in relation to their terms
and conditions of employment only if—

(a) it would result in the reduction of any entitlements
or protection of those employees under—

(i) the award; or
(ii) any other law of the Commonwealth or State

that the Commission thinks relevant; and
(b) in the context of their terms and conditions of em-

ployment considered as a whole, the Commission
considers that the reduction is contrary to the public
interest.

(9) Nothing in this clause shall be taken as limiting the right
of any party to apply to give effect to an enterprise agreement
under any other provisions of the Industrial Relations Act,
1979.

APPENDIX—RESOLUTION OF DISPUTES
REQUIREMENT

(1) This Appendix is inserted into the award/industrial agree-
ment as a result of legislation which came into effect on 16
January 1996 (Industrial Relations Legislation Amendment
and Repeal Act 1995) and further varied by legislation which
came into effect on 23 May 1997 (Labour Relations Legisla-
tion Amendment Act 1997).

(2) Subject to this appendix, and in addition to any current
arrangements the following procedures shall apply in con-
nection with questions, disputes or difficulties arising under
this award/industrial agreement.

(a) The persons directly involved, or representatives of
person/s directly involved, shall discuss the ques-
tion, dispute or difficulty as soon as is practicable.

(b) (i) If these discussions do not result in a settle-
ment, the question, dispute or difficulty shall
be referred to senior management for further
discussion.

(ii) Discussions at this level will take place as soon
as practicable.

(3) The terms of any agreed settlement should be jointly
recorded.

(4) Any settlement reached which is contrary to the terms of
this award/industrial agreement shall not have effect unless
and until that conflict is resolved to allow for it.

(5) Nothing in this appendix shall be read so as to exclude
an organisation party to or bound by the award/industrial agree-
ment from representing its members.

(6) Any question, dispute or difficulty not settled may be
referred to the Western Australian Industrial Relations Com-
mission provided that with effect from 22 November 1997 it
is required that persons involved in the question, dispute or
difficulty shall confer among themselves and make reason-
able attempts to resolve questions, disputes or difficulties
before taking those matters to the Commission..

SCHEDULE A—NAMED UNION PARTY
The Federated Liquor and Allied Industries Employees’

Union of Australia, Western Australian Branch, Union of
Workers is a named party to this Award.

SCHEDULE B—RESPONDENTS
Kings Park Garden Restaurant, Kings Park, PERTH 6000
Forum Tea & Coffee Lounge, 657 Hay Street, PERTH 6000
Albert’s Coffee Lounge & Take Away Foods, Victoria Av-

enue, PERTH 6000
Noreen’s Snack Bar, 20 Gordon Street, WEST PERTH 6005
Romano’s Night Club & Restaurant, 187 Stirling Street,

PERTH 6000
The Cellars Restaurant, 10 High Street, FREMANTLE 6160
Armadale Coffee Lounge, Shop 8, Armadale Square,

ARMADALE 6112
The Hindquarter Steakhouse, 101 Canning Highway,

SOUTH PERTH 6151
San Remo Pizza Parlour, Shop 1, Centrepoint Shopping

Centre, MIDLAND 6056
Chesterton Lodge, 298 Mill Point Road, SOUTH PERTH

6151
Professional Caterers, 157 Riseley Street, BOORAGOON

6154
Metro Drive-In Theatre, 8 Leige Street, INNALOO 6018
Bunbury Cafeteria, 123 Victoria Street, BUNBURY 6230
Victory Cafe, 246 Hannan Street, KALGOORLIE 6430
Tudor Hall Steakhouse, 16 Gordon Street, NORTHAM 6401
Swiss Inn, Foreshore Drive, GERALDTON 6530
Dragon Pearl Chinese Restaurant, Francis Street,

CARNARVON 6701
Shell Roadhouse Karratha, Searipple Road, KARRATHA

6714
Meals on Wheels, 67 Cleaver Street, WEST PERTH 6005
Perth City Council, 27 St.George’s Terrace, PERTH 6000
The City of Stirling, Hertha Road, STIRLING 6021
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Bank of New South Wales, 109 St George’s Terrace, PERTH
6000

Town & Country Permanent Building Society, 297 Murray
Street, PERTH 6000

Australian Mutual Provident Society, St. George’s Square,
140 St. George’s Terrace, PERTH 6000

Westralian Farmers Co-Op Ltd, 569 Wellington Street,
PERTH 6000

Co-Operative Bulk Handling Ltd, 22 Delhi Street, WEST
PERTH 6005

STW 9, Hayes Avenue, TUART HILL 6060
Coventry Motor Replacements Ltd, 253 Walter Road,

MORLEY 6062
Diamond Poultry Services, Baden Street, OSBORNE PARK

6017
Peters Ice-Cream (W.A.) Pty Ltd, 92 Roe Street, PERTH

6000
Arnott Mills & Ware, Biscuit & Cake Manufacturers, South

Terrace, SOUTH FREMANTLE 6162
The Shell Co. of Australia, 200 St. George’s Terrace, PERTH

6000
B.P. Refinery Pty Ltd, Mason Road, KWINANA 6167
Western Australian Hotels and Hospitality Association In-

corporated (Union of Employers) 438 Vincent Street,
LEEDERVILLE 6007

APPENDIX—S.49B—INSPECTION OF RECORDS
REQUIREMENTS

(1) Where this award, order or industrial agreement empow-
ers a representative of an organisation of employees party to
this award, order or industrial agreement to inspect the time
and wages records of an employee or former employee, that
power shall be exercised subject to the Industrial Relations
(General) Regulations 1997 (as may be amended from time to
time) and the following—

(a) The employer may refuse the representative access
to the records if—

(i) the employer is of the opinion that access to
the records by the representative of the organi-
sation would infringe the privacy of persons
who are not members of the organisation; and

(ii) the employer undertakes to produce the
records to an Industrial Inspector within 48
hours of being notified of the requirement to
inspect by the representative.

(b) The power of inspection may only be exercised by a
representative of an organisation of employees au-
thorised for the purpose in accordance with the rules
of the organisation.

(c) Before exercising a power of inspection, the repre-
sentative shall give reasonable notice of not less than
24 hours to an employer.


